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PREFACE 

Since the publication of the last edition in 2001 there have 
been many significant developments in the law of equity and 
trusts, with much to digest from the courts, the legislature and 
the Law Commission. As usual, decisions relating to the difficult 
topic of personal liability for involvement in a breach of trust 
have been prominent. The House of Lords in Twinsectra Ltd v 
Yardley gave further guidance on the meaning of "dishonest" in 
the context of liability for dishonest assistance in a breach of 
trust (also throwing further light on the unrelated topic of the 
"Quistclose trust"). Vicarious liability of a firm for a partner's 
dishonest assistance was the issue for their Lordships in Dubai 
Aluminium Co Ltd v Salaam. Other notable decisions of the 
House of Lords include Royal Bank of Scotland pic v Etridge 
(No. 2), where further guidance was given to mortgagees in cases 
involving possible undue influence, and the related cases Camp-
bell v MGN Ltd and Cream Holdings Ltd v Banerjee, concerning 
injunctions in confidence/privacy cases and the effect of s.!2(3) 
of the Human Rights Act 1998. The defence of change of posi-
tion, which features in many cases involving equity and trusts, 
was helpfully developed by the Privy Council in Dextra Bank & 
Trust Co Ltd v Bank of Jamaica, where "anticipatory reliance" 
was accepted as sufficient. In Schmidt v Rosewood Trust Ltd the 
Privy Council clarified the law on disclosure of trust documents 
to beneficiaries. 

The Court of Appeal reviewed the authorities on proprietary es-
toppel arising from promises to leave property by will in Jennings v 
Rice, and revisited the vexed question of property disputes between 
unmarried couples in Oxley v Hiscock, although it seems unlikely 
that the principles laid down in that decision will stem the flow of 
litigation. There is no space here to include all the significant deci-
sions of the Court of Appeal on equity and trusts over the past four 
years, but mention should be made of Great Peace Shipping Ltd v 
Tsavliris Salvage (International) Ltd, rejecting equity's supposed 
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juridiction to set aside contracts for mistake, and Pennington v 
Waine, relaxing (perhaps too far) the rules on the constitution of 
trusts. 

New legislation since the last edition includes the Land Registra-
tion Act 2002 (affecting trusts of land and property rights generally); 
the Enterprise Act 2002 (giving further protection to the family 
home in bankruptcy cases); the Pensions Act 2004 (regulating pen-
sion fund trusts); the Civil Partnership Act 2004 (bringing the prop-
erty and other rights of same-sex couples who register their 
partnership into line with those of married couples); and the Finance 
Act 2004 (introducing income tax on "pre-owned assets", with 
repercussions on gifts and trusts made to avoid Inheritance Tax). In 
2004 the Charities Bill was introduced, with the intention of creating 
a modern legislative framework for charity law. The Constitutional 
Reform Bill as originally drafted would have abolished the historic 
office of Lord Chancellor, but, after much resistance, it was 
amended so as to preserve the office, although with a more limited 
role. 

Finally, relevant publications of the Law Commission should be 
mentioned. The long-awaited consultation paper on the property 
rights of unmarried couples turned into a disappointing Discussion 
Paper in 2002 (Sharing Homes), making no specific proposals for 
reform. In the same year the consultation paper Trustee Exemption 
Clauses was published, and in 2004 a consultation paper on Capital 
and Income in Trusts: Classification and Apportionment, provision-
ally proposing abolition of equity's old rules on apportionment and 
the introduction of a statutory power of allocation, enabling trustees 
to allocate trust receipts and expenses to capital or income so far as 
necessary to discharge their duty to maintain the balance between 
capital and income beneficiaries. Other reform proposals include the 
Inland Revenue's consultation document (2004) concerning the sim-
plification and modernisation of the taxation of trusts 

I am grateful to the editorial staff of Sweet & Maxwell for their 
help. This edition is intended to state the law as at January 1, 2005. 
Some limited updating has been possible subsequently during the 
processing of the proofs. 

Jill Martin 

Lincoln's Inn 

March 1, 2005 
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1. GENERAL 

EQUITY is a word with many meanings. In a wide sense, it means 1-001 
that which is fair and just, moral and ethical; but its legal meaning is much 
narrower. Equity is the branch of the law which, before the Judicature Act of 
1873 came into force, was applied and administered by the Court of 
Chancery.' It is not synonymous with justice in a broad sense. A litigant 
asserting some equitable right or remedy must show that his claim has "an 
ancestry founded in history and in the practice and precedents of the court 
administering equity jurisdiction. It is not sufficient that because we may 
think that the 'justice' of the present case requires it, we should invent 
such a jurisdiction for the first time."

2
 

1 This is "but a poor thing to call a definition"; Maitland, p.l. 
2 Re Diplock [1948] Ch. 465 at 481, 482. See also Jessel M.R. in Re National Funds 

Assurance Co. (1878) lOCh.D. 118 at 128: "This court is not, as I have often said, a Court 
of Conscience, but a Court of Law." 



4 History and Principles 

Developed systems of law have often been assisted by the intro-
duction of a discretionary power to do justice in particular cases 
where the strict rules of law cause hardship.

3
 Rules formulated to 

deal with particular situations may subsequently work unfairly as 
society develops. Equity is the body of rules which evolved to 
mitigate the severity of the rules of the common law. Its origin was 
the exercise by the Chancellor of the residual discretionary power of 
the King to do justice among his subjects in circumstances in which, 
for one reason or another, justice could not be obtained in a common 
law court. 

1-002 Principles of justice and conscience are the basis of equity juris-
diction, but it must not be thought that the contrast between law and 
equity is one between a system of strict rules and one of broad 
discretion.

4
 Equity has no monopoly of the pursuit of justice. As 

Harman L.J. has said, equitable principles are "rather too often 
bandied about in common law courts as though the Chancellor still 
had only the length of his own foot to measure when coming to a 
conclusion. Since the time of Lord Eldon, the system of equity for 
good or evil has been a very precise one, and equitable jurisdiction 
is exercised only on well-known principles."

5
 In similar vein Lord 

Radcliffe, speaking of common lawyers, said that equity lawyers 
were "both surprised and discomfited by the plenitude of jurisdic-
tion and the imprecision of rules that are attributed to 'equity' by 
their more enthusiastic colleagues."

6
 Just as the common law has 

escaped from its early formalism, so over the years equity has estab-
lished strict rules for the application of its principles. Indeed, at one 
stage the rules became so fixed that a "rigor aequitatis"

7
 developed; 

equity itself displayed the very defect which it was designed to 
remedy. We will see that today some aspects of equity are strict and 
technical, while others leave considerable discretion to the court. 

The field of equity is delineated by a series of historical events, 
and not by a pre-conceived theory; an outline of these events will be 
given in the next section. We will then see that, until the Judicature 
Act 1873, the Court of Chancery had almost exclusive equity juris-
diction

8
; rules of equity were not enforced in the common law 

courts. If a defendant to a common law action had an equitable 
defence to it, he had to go to Chancery to obtain an injunction to stay 
the proceedings in the common law court and then start a new action 

3 The Praetor performed such a function in Roman Law: Buckland and McNair, Roman Law 
and Common Law (2nd ed.), pp. 1-6. "See 

generally (1997) 113 L.Q.R. 601 (A. Duggan). 
5 Campbell Discount Co. Ltd v Bridge [1961] 1 Q.B. 445 at 459. 
6 Bridge v Campbell Discount Co. Ltd [1962] A.C. 600 at 626. 
7 Allen's Law in the Making (7th ed.), p.417. 
8 For the equity jurisdiction of the Court of Exchequer, see Halsbury, Vol.10, para.606, n.4. 

The Common Law Procedure Act 1854 had given common law courts a limited power to 
issue injunctions. 
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in Chancery to establish his equitable rights. This complicated sys-
tem led to a number of difficulties, as we shall see. The Judicature 
Acts of 1873 and 1875 created the Supreme Court of Judicature, all 
of whose branches exercise common law and equity jurisdiction. 
The division between law and equity is less marked, therefore, than 
it was prior to those Acts, but it is still necessary for various reasons 
to know whether a rule has its origins in law or in equity.

9
 

2. HISTORICAL OUTLINE 

The long history of the Court of Chancery is a fascinating story, the    1-003 
details of which must be sought elsewhere

10
; it is not possible here to do 

more than mention, in broad outline, those aspects which are essential to 
the understanding of modern equity. 

A. The Medieval Chancellor 

In the medieval period the Chancellor was the most important 1-004 
person in the country next to the King himself: Maitland described him as 
"the king's prime minister,"

11
 "the king's secretary of state for all 

departments."
12

 One very important function of the Chancery was to issue 
the royal writs which began an action at law.

13
 By varying existing writs or 

inventing new ones, the Chancellor could have some influence on the 
development of the law; a limited influence, however, for the decision to 
issue a writ (now called a claim form in the Civil Procedure Rules 1998) did 
not create a new form of action. The litigant could not proceed without it; 
but the common law court could still decide that the writ disclosed no claim 
recognised by the law. 

B. Petitions to the Chancellor
14

 

A claimant could only sue at common law if his complaint came    1-005 
within the scope of an existing writ. In the thirteenth century the 
available writs covered very narrow ground. Even if the claim came 

9 
Below, paras 1-020 et seq. 

10 
Maitland Lectures I-IV; Holdsworth; H.E.L. i, Ch.5; iv, pp.407-480; v, pp.215-338; vi, 
pp.518-551, 640-671; ix, pp.335-408; xii, pp.178-330; xiii, pp.574-668; xvi, pp.5-135; 
Plucknett, Concise History of the Common Law (5th ed.), Part V; Milsom, Historical 
Foundations of the Common Law (2nd ed.), Chs 4, 9; Jones, The Elizabethan Court of 
Chancery; (1965) 81 L.Q.R. 562; (1966) 82 L.Q.R. 215 (J. Barton); Keeton and Sheridan's 
Equity (3rd ed.), Ch.2. 

11 
Maitland, p.3. 

12 ibid., p.2. 
13 

See Maitland, Forms of Action at Common Law. 
14 

Holdsworth, H.E.L. i, pp.402 et seq.; Milsom, pp.82 et seq. 
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within the scope of an existing writ, it may have been that for some 
reason, such as the power and influence of the defendant, his oppo-
nent could not get justice before a common law court. The King in 
his Council still retained wide discretionary power to do justice 
among his subjects, and the claimant could petition to the King and 
Council praying for a remedy. 

Petitions were addressed to the Chancellor in situations in which 
a petitioner complained that his case was beyond the ordinary mech-
anism, and he sought another way. Milsom points out that, in its 
origins, this would not be regarded as an application of a separate 
and superior body of rules to those applied by the common law 
courts. "Not only was there no equity as a nascent body of rules 
different from those of the common law. There was no common law, 
no body of substantive rules from which equity could be differ-
ent."

15
 If the mechanism appeared to work unfairly, as where juries 

were misled, corrupted or intimidated, the petitioner would seek 
another way. The Chancery "was the head office of the organisation, 
and it was here that application was made when the ordinary mecha-
nisms appeared to be incapable of working. The approach to the 
chancellor has no more mysterious origin than that."

16
 

Later the petition was used to obtain relief in cases where the 
common law was inflexible and incapable of providing a remedy. 
The common law developed into a comprehensive system, but a 
litigant could only sue at common law if his complaint came within 
the scope of an existing writ. By the sixteenth century local jurisdic-
tions, where many matters not covered by common law writs had 
been dealt with, played a much smaller part. The common law was 
taking on the aspect of a substantive as well as a comprehensive 
system, and the application to Chancery was ceasing to look like a 
request for the same justice, withheld below by some mechanical 
fault. There seemed to be two parallel systems, and the relationship 
between them had to be explained in theory and worked out in 
practice. 

C. The Chancellor's Discretion 

1-006 Maitland points out that in the thirteenth and fourteenth centuries 
the Chancellor probably did not regard himself as administering a 
new body of law.

17
 He was trying to give relief in hard cases, and the 

medieval Chancellor was peculiarly well fitted for this work. He was 
usually an ecclesiastic, generally a bishop, and learned in the civil 

15 
Milsom, p.84. 

16 ibid. 
17 

Maitland, p.5. 
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and canon law.
18

 The Chancellor would give or withhold relief, not 
according to any precedent, but according to the effect produced 
upon his own individual sense of right and wrong by the merits of 
the particular case before him. No wonder that Seldon could say that 
"Equity is a roguish thing. For law we have a measure . . . equity is 
according to the conscience of him that is Chancellor, and as that is 
longer or narrower, so is equity. 'Tis all one as if they should make 
the standard for the measure a Chancellor's foot."

19
 

D. Attendance of the Defendant 

In exercising this jurisdiction, the Chancellor was faced with the 1-007 
problem of ensuring the attendance of the defendant without the issue of a 
royal writ. "The Chancellor, having considered the petition or bill as it is 
called, orders the (defendant) to come before him and answer the complaint. 
The writ whereby he does this is called a subpoena—because it orders the 
man to appear upon pain of forfeiting a sum of money—e.g. subpoena 
centum librarum."

20
 The examination was made under oath; it did not need 

to be restricted to specific questions raised in the complaint; and issues of 
fact as well as issues of law were decided by the Chancellor. 

E. Enforcement 
A further question was that of enforcement. If the petition was 1-008 

successful, the Chancellor's conclusion would usually be different from that 
which the common law court would have reached; otherwise the matter 
would have been litigated at common law. If the Chancellor found that 
Blackacre was owned by A, but that, in conscience, it should be beneficially 
owned by B, he could order A to convey the land to B, or to hold the legal 
estate for the exclusive benefit of B. The Chancellor did not and could not in 
these circumstances hold that B was the owner. A's right at law was 
undoubted, and the Chancellor could not change the law. What the 
Chancellor did was to issue an order to A either to convey the land to B, or 
to refrain from action interfering with B's right. The Chancellor's ju-
risdiction was against the person; in personam,

21
 and directed to the 

conscience of the individual in question. The Chancellor had the power to 
back up his orders with the threat of imprisonment for those in contempt. 
Although there was, theoretically, no interference 

18 
The re  w ere  s om e  l ay  Cha nc e l l o r s  a t  t hi s  pe r i od ;  see  Tre ve l ya n ,  E ng lan d  in  the  A ge  o f  
Wycliffe (1899).  

19 
T a b l e  T a l k  o f  J o h n  S e l d e n  ( e d .  P o l l o c k ,   1 9 2 7 ) ,  p . 4 3 ;  q u o t e d  H o l d s w o r t h ,  H . E . L .   i ,  
pp.467 -468.  

20 
Maitland,  p.5 .  

21 
Below, p.7. 
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with common law property rights, there was in substance an inter-
ference with common law jurisdiction. This was the subject of dis-
pute later on.

22
 

F. The Use
23

 

1-009 "If we were asked what is the greatest and most distinctive 
achievement performed by Englishmen in the field of jurisprudence 
I cannot think that we should have any better answer to give than 
this, namely the development from century to century of the trust 
idea."

24
 Such was the view of Maitland. A more recent statement is 

that "Trust law is the finest legal concept we have given to a civi-
lised world."

25
 Let us now examine the origins of that concept. 

In medieval times, the Chancellor's jurisdiction was vague and 
undefined; as wide as the subject-matter of the petitions which in-
voked it. The basis of intervention was that it was necessary on 
grounds of conscience. His authority was unquestioned in cases of 
fraud and breach of confidence. As stated above, the most significant 
and far-reaching sphere of his jurisdiction was the enforcement of 
the use of land. 

If land was given to A on A's undertaking to hold the land to the 
use and benefit of B, it was unconscionable for A to keep it for his 
own benefit. B however had no legal claim or title to the land. The 
conveyance to A gave him whatever legal estate was conveyed, and, 
at common law, A could exercise all the rights which that estate 
gave him. 

Land might be given to A to the use of B for various reasons. If B 
were going on a crusade, then there had to be someone to perform 
and receive the feudal services. If B were a community of Francis-
can friars which, because of the rule of poverty, was incapable of 
holding property, it was necessary for someone to hold the land for 
its benefit.

26
 Perhaps, however, B was trying to escape from his 

creditors; or feared that a conviction for felony would result in the 
loss of his lands.

27
 For various reasons it may have been advisable 

or necessary to put the legal title to B's land in A. If B conveyed to 
A subject to an undertaking to hold to the use of B, B would have no 
protection at common law beyond that given in the fourteenth cen-
tury to covenants under seal; and if a third party conveyed the land 

22 Below,  p ara . 1 - 013 .  
23 Holdsworth,  H.E.L.  i v,  pp.407-480;  Ames ,  Lectures on  Legal  Hi story ,  pp .233-247;  P luck -  

ne t t ,  Co nci se  H i s tory  o f  t he  Co mm on Law,  p . 57 5;  M il som,  Ch .9 ;  ( 196 5)  81  L .Q .R .  5 62;  
(19 66)  82  L . Q .R .  2 15  (J .  B ar ton ) ;  (19 97)  56  C . L .J .  1 75  ( N .  Jo ne s) .  

24 
Selected Essays, p. 129. 

25 (1995) 9  T.L . I.  33 (J .  Quarrel l ) .  
26 M ai t l and ,  p .25 ;  Hold sw or th ,  H.E. L .  i v ,  p .41 5;  M il so m,  pp . 203  e t  seq .  
27 Davies  v  O t t y  (No .2 )  (1 86 5)  3 5  B eav .  208 .  
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to A to hold to the use of B, no relationship recognised by the 
common law existed between A and B. 

The Chancellor interfered to compel A to hold the land for the 
exclusive use and benefit of B. The Chancellor could not say that B 
was the owner; A was. But all the beneficial interest in the land 
could be given to B by compelling A to keep the legal title only, and 
to give all the benefit of the land to B. This is what happened when 
the use was enforced. And, although the jurisdiction against A was a 
jurisdiction in personam, the Chancellor would enforce B's rights, 
not only against A, but against other persons who took the land from 
A.

28
 It was not long before it was said that A was the owner at law, B 

the owner in equity. In the terminology of the time, A was the 
feoffee to uses, B the cestui que use. The use was the forerunner, as 
we will see, of the trust. 

Gradually the Chancellors established the circumstances in which 
uses would be enforced. They had to decide also what equitable 
estates they would recognise; for example, if land were conveyed to 
A to the use of B for life and then to the use of C, should this be 
enforced? Broadly, the answer was that, in accordance with the 
maxim that equity follows the law, the estates and interests which 
could be created in equity corresponded with those which existed 
at law. 

G. The Advantages of the Use 

The employment of the use made it possible to avoid some of the 
feudal incidents. Under feudal law, the lord was entitled to a pay-
ment when an heir succeeded to feudal land, and to other valuable 
rights arising when the land was held by an under-age heir, and the 
right of escheat where there was no heir.

29
 These burdens could be 

avoided if the land was vested in a number of feoffees to uses. They 
were unlikely to die together or without heirs. Those who died could 
be replaced, and the feoffees would never be children. Thus, the use, 
to feudal land owners, had something of the appeal of tax planning 
techniques at the present day. It was possible also, in spite of the rule 
that freehold land could not be devised, to create effective disposi-
tions of equitable interests on death by vesting the land in feoffees 
and declaring the uses on which the land was to be held after the 
settlor's death. Further, uses made possible the creation of new types 
of interests in land which were not possible at common law.

30
 For a 

time also, until prevented by statute, land held to uses could be  

1-010 

* Except a bona fide purchaser of a legal estate for value without notice, below, para. 1-039; 
Maitland, pp.113-115. ' Cheshire and Burn, pp.17 et seq. 5 e.g. 

springing and shifting interests; Cheshire and Burn, p.71. 
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enjoyed by religious houses in defiance of the Statutes of Mort-
main,

31
 or be placed beyond the reach of creditors. 

H. The Statute of Uses 1535 

1-011 Henry VIII found that his purse was being emptied by the avoid-
ance of feudal incidents which the system of uses made possible. To 
small tenants who had no tenants of their own, the system of uses 
was entirely beneficial. To large landowners, it was beneficial in so 
far as they were tenants, and harmful in so far as they were lords. To 
the King, it was entirely harmful, because he was lord of all and 
tenant of none. The first part of Henry VIII's reign had been expen-
sive, and he was determined to restore the revenues of the Crown by 
attacking uses. The Statute of Uses of 1535 was intended to reduce 
greatly the scope of the use. After a grandiloquent preamble it 
provided, according to Maitland's summary of the first clause

32
: 

"where any person or persons shall be seised of any lands or other 
hereditaments to the use, confidence, or trust of any other person or 
persons, in every such case such person and persons that shall have 
any such use, confidence or trust in fee simple, fee tail, for term of 
life or for years or otherwise shall stand and be seised deemed and 
adjudged in lawful seisin estate and possession of and in the same 
lands and hereditaments in such like estates as they had or shall have 
in the use." In other words, the feoffees to uses were to disappear. 
The cestui que use was to have the legal estate. 

The Statute did not however suppress all uses.
33

 It only applied 
where the feoffee was seised to the use of another. If the feoffee held 
only a lease, he would not be seised, and the Statute would not 
apply. Again it did not apply to situations where the feoffees had 
active duties to perform. The feoffees were then necessary partici-
pants, and the Chancellor held that a duty to sell the land, or to 
collect the rents and profits of the land and pay them to X, was a 
sufficiently active duty to exclude the Statute.

34
 

I. A Use upon a Use. The Trust 
1-012 It was possible, after the Statute, to create equitable interests in 

land by imposing a use upon a leasehold, or by requiring the legal 
owners of freehold land to collect the rents and profits and to pay 
them over to the beneficiaries. Such uses were not executed; nor  

1 Which forbade the conveyance of land to religious houses without permission of the  
Crown. Milsom, p.204. 

'- Maitland, p.35. 
' Holdsworth, H.E.L. iv, pp.467-473. 
'Maitland, pp.38-41; M & W., p. 1167. 
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were they invalid.
35

 Passive uses of freehold land were, however, 
executed by the Statute, so that the beneficiary held the legal estate. 
What would happen if a second use were imposed? If land were 
limited to A to the use of B to the use of C, is it possible to argue that 
the first use will be executed, and that B will hold the legal estate to 
the use of C? Such a solution was reached by about 1700

36
; the 

second use is called a trust. A shorter form, which became settled 
practice, was to omit A, and to make the disposition "unto and to the 
use of B in trust for C." 

The story of this development is confused and uncertain.
37

 Most 
accounts start with the proposition that through the sixteenth cen-
tury, the second use was repugnant to the first, and void.

38
 When the 

turning-point came is unsettled, but it is clear that after the Restora-
tion in 1660, a number of factors combined to facilitate the recogni-
tion of passive trusts of freeholds. The abolition of military tenures

39 

and the consequent freedom to devise all freehold land,
40

 the reduc-
tion in the value of money which followed the development of the 
New World, and the changes in the constitutional and financial 
structure of the country in the seventeenth century, all helped to 
make the collection of feudal dues a minor factor in the royal reve-
nues. The Civil War determined once and for all that the Govern-
ment was to be financed by Parliamentary vote. There was now no 
reason of policy why passive trusts of freeholds should not be en-
forced as were active trusts and trusts of leaseholds. The enforce-
ment of the second use as a trust was so similar to that of the 
enforcement of the use against a feoffee to uses centuries before that 
Lord Hardwicke was able to say, in 1738, in a remark of greater 
dramatic power than legal or mathematical accuracy: " . . .  by this 
means a statute made upon great consideration, introduced in a 
solemn and pompous manner, by this strict construction, has had no 
other effect than to add at most, three words to a conveyance."

41
 

J. The Struggle over Injunctions 

The story of the use and of the trust has taken us away from the 
chronological sequence. For it was at the close of the sixteenth 
century that the quarrel over the power of the Chancery to issue 
injunctions came to a head. The use of the injunction had the effect 

35 Simpson, Introduction to the History of Land Law (2nd ed.), p.195. 
36 

Simpson,  toe.  c i t . ,  p.203. 
37 

Milsom,  p.208 suggest s  that  the origin i s  in a  si tuat ion in  which a  set t lor wishes to  set t l e  
upon  hi msel f  wi th  r emai nders  ove r;  (1977)  93  L .Q .R.  33  ( J .  Baker ) .  

38 
Mai t l and ,  p . 42 ;  Ames ,  L e c t u r e s  o n  L e g a l  H i s t o r y ,  pp .243 - 247 ;  Ho l dswor t h ,  H . E . L .  i v ,  
pp.471 -473;  J a ne  T y re l l ' s  C a s e  (1557) Dyer  155a .  

39 
Tenures Abol i t ion Act  1660.  

40 
Previously only two -thi rds o f  l and  he ld by knight  se rvice could be devi sed .  

41 
H o p k i n s  v  H o p k i n s  (1739)  1  At k .  581  at  591;  see  Hol dswort h,  H . E . L .  i v ,  pp.449 e t  s e q .  

1-013 
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of rendering the common law inoperative. That the clash did not 
come earlier was due partly to the statesmanlike qualities of men 
like More; and no doubt also to the reluctance to challenge the 
powers of royal officers in Tudor times. Chief Justice Coke was not 
willing to see the common law treated in this way, and in a number 
of cases decided that imprisonment for disobedience to injunctions 
issued by Chancery was unlawful.

42
 In one case it was said that "if 

any court of equity doth inter-meddle with any matters properly 
triable at the common law, or which concern freehold, they are to be 
prohibited."

43
 Lord Chancellor Ellesmere, equally determined, 

claimed that he was in no sense interfering with the common law; he 
was merely acting in personam, directing the individual that, on 
equitable grounds, he must not proceed to sue at law or enforce a 
judgment already obtained at law. 

James I stepped in and referred the matter to Bacon, then 
Attorney-General, and others learned in the law. Acting on their 
recommendations, and no doubt in accordance with his own politi-
cal views and interests, he decided in favour of the Chancery.

44
 The 

victory did not remain long unchallenged. The success of the Parlia-
ment and of the common lawyers in the political struggles of the 
seventeenth century provided further impetus for the attack on the 
Chancery. As late as 1690, following the Revolution, a Bill was 
introduced in the House of Commons to restrain the interference by 
Chancery in any suit for which the proper remedy was at common 
law.

45
 The Bill was not passed, and from that time the Chancellor's 

jurisdiction was not seriously challenged. Thereafter, law and equity 
worked together, as parts of a consistent whole; and this enabled 
Maitland to say that Equity had come, not to destroy the law, but to 
fulfil it.

46
 

K. The Transformation of Equity into the Modern System
47 

1-014 From 
the beginning of the Chancellorship of Lord Nottingham in 1673 and to 
the end of that of Lord Eldon in 1827, equity was transformed from a 
jurisdiction based upon the personal interference of the Chancellor into a 
system of established rules and principles. We have seen that the early 
Chancellors were ecclesiastics. Lawyers and others were sometimes 
appointed during the Tudor and Stuart 

42 
Heath vRydley (1614) Cro.Jac. 335;  Bromage v Genning (1617) 1 Rolle 368 ;  Throckmorton  
v Finch (1598) Thi rd Inst i tute  124 at  25.  

43 
i .e .  l i able  to  b e subject  to  the wri t  of  Prohibi t ion;  Heath v Rydley (1614) Cro. Iac.  335.  

44 Reports of Cases in Chancery, App. 1, p.49; 21 E.R. 588. 
45 

Holdsworth,  H.E.L.  i ,  pp.463-465.  
46 

Equity, p. 19. 
47 Pollock, Essays in Legal History, p.286. 
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periods. The retirement of Lord Shaftesbury
48

 in 1672 was the last 
occasion on which a non-lawyer held the Great Seal. This factor 
influenced the development of the system into one based on rules 
and precedents rather than on individual conscience. The first re-
ported Chancery cases are dated 1557

49
 and these cases are treated 

as authorities and followed.
50

 

Lord Nottingham did much to weld together and consolidate the 
whole system. To him we owe the doctrine that there can be no 
"clog on the equity of redemption,"

51
 a classification of trusts,

52
 and 

the modern rule against perpetuities.
53

 Throughout the eighteenth 
century, equity, in a period of legislative stagnation, became the 
great force that moulded the progress of the law right up to the 
beginning of the nineteenth century. In this period the modern law of 
trusts developed and was shaped to meet entirely new conditions of 
social life; equity took in hand the administration of the estates of 
deceased persons, on which depended the doctrines of election,

54 

satisfaction,
55

 ademption,
56

 marshalling of assets,
57

 and perform-
ance,

58
 and in many cases it is possible to point to the Chancellor 

who first applied them.
59

 In this period there were many great Chan-
cellors, culminating in Lord Eldon (1801-06, 1807-27), one of the 
greatest equity lawyers. His decisions were thorough, painstaking, 
learned and clear. As Holdsworth said: "He had a thorough grasp of 
existing rules and principles; but he looked as anxiously into all the 
facts and circumstances of each case . . .  as if there were no such 
rules and as if, therefore, he was under the necessity of determining 
each case as one of first impression."

60
 The judgments were mas-

terly. But it is hardly surprising that the business of the court was 
scandalously in arrears. The pattern and principles of equity were 
now established. "Nothing would inflict on me greater pain in quit-
ting this place," he said, "than the recollection that I had done  

* A member of the Cabal of Charles II; he had been educated as a lawyer, but never practised; 
Holdsworth, H.E.L. i, p.411; vi, pp.525-526. ' "Choyce Cases in Chancery"; Holdsworth, 

H.E.L. v pp.274—278; Jones, The Elizabethan 
Court of Chancery, p.3. D In the preface to Nelson's reports, at pp.2-3, the author said that 

"Equity became artificial 
Reason, and hath ever since such a mixture of law in it, that it woud be much easier now for 
a Lawyer to preach, than for a Prelate to be a Judge of that Court"; Holdsworth, H.E.L. vi, 
p.669. 

1 Howard v Harris (1681) 1 Vern. 33. '- Cook v 
Fountain (1676) 3 Swan. 585. ' Duke of 
Norfolk's Case (1683) 2 Swan. 454. ' Snell, 
Ch.32. 5 ibid., Ch.34. 

"(Wd.,p.377. 
58!*iW.,Ch.33. 
59 Re Mallet's Estate (1880) 13 Ch.D. 696 at 710. 
60Holdsworth, H.E.L.. i, p.468. 
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anything to justify the reproach that the equity of this court varies 
like the Chancellor's foot."

61
 

L. The Nineteenth Century and the Judicature Acts 1873 
and 1875 

1-015 The nineteenth century was a period of great development of the 
equitable jurisdiction, based upon the principles established by the 
end of Lord Eldon's tenure. The enormous industrial, international 
and imperial expansion of Britain in this period necessitated devel-
opments in equity to deal with a host of new problems. The accumu-
lation of business fortunes required rules for the administration of 
companies and partnerships; and the change in emphasis from 
landed wealth to stocks and shares necessitated the development of 
new concepts of property settlements. 

Clearly the old organisation of the Chancery Court, overloaded in 
Lord Eldon's time, could not hope to deal with the mass of business. 
"Remember this," said Maitland to his students at the turn of the 
twentieth century, "that until 1813 there were only two judges in the 
Court of Chancery. There was the Lord Chancellor, and there was 
the Master of the Rolls, and it was but by degrees that the latter had 
become an independent judge; for a long time he appears merely as 
the Chancellor's assistant. In 1813 a Vice-Chancellor was ap-
pointed. In 1841 two more Vice-Chancellors. In 1851 two Lords 
Justices of Appeal in Chancery. When the Court was abolished in 
1875, it had seven judges. Cases in the first instance were taken 
before the Master of the Rolls, or one of the three Vice-Chancellors, 
and there was an Appeal Court constituted by the Chancellor and the 
two Lords Justices; but the Chancellor could sit as a judge of first 
instance if he pleased and sometimes did so."

62
 At least however, 

the judges could deal with their work without the fear of opposition 
from the common law. The two courts had now become, "not rivals 
but partners in the work of administering justice."

63
 The time had 

come for the fusion of these jurisdictions into a single Supreme 
Court. 

Some limited steps were taken towards this fusion in the middle 
of the nineteenth century. The Common Law Procedure Act 1854 
gave to the common law courts a certain power to give equitable 
remedies, and the Chancery Amendment Act 1858, commonly 
known as Lord Cairns' Act, gave to the Court of Chancery power to 
award damages in addition to, or in substitution for, an injunction or 

1 Holdsworth, H.E.L. i, pp.468^69; Gee v Pritchard (1818) 1 Swan. 402 at 414. 
'• Maitland, p. 14. There are now 17 judges, headed by the Vice-Chancellor, allocated to the 

Chancery Division. ' 
Holdsworth, H.E.L. v p.668. 



Historical Outline 15 

  

an order for specific performance.64 The major change however 
came with the Judicature Acts 1873 and 1875. These Acts abolished 
the old separate Courts of Queen's Bench, Exchequer, Common 
Pleas, Chancery, Probate, the Divorce Court, and the Court of Admi-
ralty; it created the Supreme Court of Judicature with a High Court 
divided into Divisions known as the Queen's Bench Division, Chan-
cery Division, and the Probate, Divorce and Admiralty Division. 
The latter was re-named the Family Division in 1970.65 Its Admi-
ralty jurisdiction was assigned to the Queen's Bench Division, and 
Probate business, other than non-contentious and common form 
probate business, to the Chancery Division. Each Division exercises 
both legal and equitable jurisdiction.66 Thus any issue can be adjudi-
cated in any Division; and any point of law or equity can be raised 
and determined in any Division; but, for the sake of administrative 
convenience, cases are allocated to the Divisions according to their 
general subject-matter.67 Thus the court "is now not a Court of Law 
or a Court of Equity, it is a Court of complete jurisdiction."68

 

It was foreseen that a court which applied the rules both of com-
mon law and of equity would face a conflict where the common law 
rules would produce one result, and equity another. Section 25 of the 
Supreme Court of Judicature Act 1873 therefore provided for the 
solution of many problems in which those rules would conflict.69 

Subsection 11 contained a general residual clause: 

"Generally, in all matters not hereinbefore particularly mentioned 
in which there is any conflict or variance between the rules of 
equity and the rules of common law with reference to the same 
matter, the rules of equity shall prevail." 

The effect of the Judicature Act is best shown by the leading case 
of Walsh v Lonsdale.70
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1 Below, paras 24-044, 25-048. 5 
Administration of Justice Act 1970, s.l. 
Judicature Act 1873, s.24; Judicature Act 1925, ss.36-44; Supreme Court Act 1981, 

s.49. 
7 See Supreme Court Act 1981, Sch.l, below, para.1-049. 
8 Pugh v Heath (1882) 7 App.Cas. 235 at 237, per Lord Cairns. Thus the three-fold division 

of the content of equity into the exclusive, concurrent and auxiliary jurisdictions lost  
importance after the Judicature Acts; Snell, pp.12-13. 

'Now Supreme Court Act 1981, s.49. Examples are found in s.25(l) of the Act of 1873, 
dealing with the order of priority of payment of debts of a person dying insolvent; and the 
refusal of common law but not of equity to recognise the assignment of debts and choses in 
action (s.25(6)). These matters are now dealt with by A.E.A. 1925, s.34(l) and L.P.A. 1925, 
s.136 respectively. See Job v Job (1877) 6 Ch.D. 562; Lowe v Dixon (1885) 16 Q.B.D. 455; 
Berry v Berry [1929] 2 K.B. 316. See also L.P.A. 1925, s.41. 

3 (1882) 21 Ch.D. 9; Warmington v Miller [1973] Q.B. 877; Tottenham Hotspur Football and 
Athletic Co. Ltd v Princegrove Publishers Ltd [1974] 1 W.L.R. 113; (1974) 90 L.Q.R. 149 
(M. Albery); (1987) 7 O.J.LS. 60 (S. Gardner). 
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The landlord agreed in writing to grant to the tenant a lease of a 
mill for seven years. The agreement provided that the rent was 
payable in advance if demanded. No grant by deed of the 
lease—as required for a lease exceeding three years at law—was 
ever made. 

The tenant entered and paid rent quarterly, not in advance. He 
became in arrears and the landlord demanded a year's rent in 
advance. It was not paid, and the landlord distrained. The tenant 
brought this action for illegal distress.

71
 

The action failed. The distress would have been illegal at law, 
because no seven-year lease had been granted, and the yearly 
legal tenancy which arose because of the entering into possession 
and payment of rent did not include the provision for payment of 
rent in advance.

72
 In equity, however, the agreement for the lease 

was as good as a lease. The tenant was liable to pay a year's rent 
in advance and the distress was lawful. 

It will be seen that the effect of the Act is procedural only.
73

 The 
rights of the parties, whether dependent on the rules of law or of 
equity, were under the Act determined at a single trial. But the same 
result would ultimately have been reached if the case had arisen 
before 1875; the procedure only would have differed. The claim, 
being one for damages for illegal distress, would have been brought 
at common law. To the tenant's argument that he held only on a 
lease from year to year, of which the covenant to pay rent a year in 
advance was not a term, the landlord would have had no reply in a 
court of law. The claim to specific performance of the agreement to 
take a lease was one that could only have been made in equity. The 
landlord would have had to obtain an injunction to stop the tenant's 
action at law, and then to obtain specific performance of the agree-
ment; and then to have returned to the common law court with the 
lease duly created by deed in conformity with the decree of 
Chancery. The landlord would then have had a good defence in the 
common law court. The effect of the Judicature Acts was to enable 
the court to treat as done that which ought to be done, and to allow 
the landlord to use his equitable defence (based on his right to 
specific performance) to the common law claim. The principle that 
equity treats as done that which ought to be done was not new. The 
significance of the case is the recognition of that principle in a case 
involving a legal claim. The principle is not limited to agreements 

71 A landlord may distrain (i.e. issue a distress) upon a tenant who is in arrear, and in doing so 
may take and sell sufficient goods of the tenant (with exceptions) as are necessary to pay the 
arrears; M. & W., p.891. 

72 A yearly tenancy which arises in these circumstances includes only such terms of any 
agreement as are consistent with a yearly tenancy. An agreement to pay a year's rent in 
advance is not consistent with a yearly tenancy; M. & W., p.774. 

73 See (1966) 4 Alberta L.R. 134 (J. Cote). 
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for leases, but is applicable to all cases where there is a specifically 
enforceable contract by a legal owner to convey or create a legal 
estate, such as a contract to sell, to grant a lease or a mortgage. The 
principle has been applied "once removed"; as where A agreed to 
sell Blackacre to B who had agreed to grant a lease to C. C was 
treated as the lessee in equity of the land.

74
 C would not become a 

lessee at law until the legal lease had been properly granted. 
Whether developments since the Judicature Acts have had the 

effect of fusing not only the jurisdictions but law and equity them-
selves is a disputed question which can best be considered after 
looking into the nature of equitable rights. 

M. Current Role of the Lord Chancellor 

In 2003 the Prime Minister unexpectedly and controversially an-
nounced that the historic office of Lord Chancellor was to be abol-
ished. This led to much debate concerning the propriety of the same 
office-holder appointing the judiciary, sitting (occasionally) as a 
judge in the Judicial Committee of the House of Lords, sitting in the 
House of Lords and being a government Minister. The Constitu-
tional Reform Bill was introduced, providing for the abolition of the 
office of Lord Chancellor and the transfer of his functions to the 
Secretary of State for Constitutional Affairs, the Lord Chief Justice 
and others. The other main provisions of the Bill were the creation 
of the Judicial Appointments Commission and the replacement of 
the Judicial Committee of the House of Lords by a Supreme 
Court. 

The proposal to abolish the office of Lord Chancellor met with 
resistance, and the Bill was amended in 2004 so as to retain the 
office, although the Lord Chancellor's judicial functions will pass to 
the Lord Chief Justice. At the time of writing the Bill has yet to 
receive Royal Assent. 

1-017 

3. THE NATURE OF EQUITABLE RIGHTS 

There has for many years been a learned and unsettled controversy 1-018 
on the question of the nature of equitable rights; and particularly of the 
nature of the interest of a beneficiary under a trust. In its simplest form, one 
view emphasises the fact that a beneficiary's remedy, historically and 
practically, is in the form of an action against the trustee; a right in 
personam. On the other hand, equitable interests under trusts are equitable 
proprietary interests, corresponding to legal estates, and the beneficiary 
can properly be regarded as the 

74 Industrial Properties (Barton Hill) Ltd v Associated Electrical Industries Ltd [1977] Q.B. 
580; (1977) 40 M.L.R. 718 (P. Jackson). 
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owner of the beneficial interest; and ownership is a right in rem. The 
controversy attracted many great scholars; with Langdell, Ames, 
Maitland and Holland on one side, and Austin, S almond, Pomeroy 
and Scott on the other.

75
 

Much of this controversy centred upon whether the beneficiary's 
right was a right in personam or a right in rem. This was because 
Austin, following the classifications of Roman law, laid down that 
rights must be of one type or the other. But, for the discussion to 
become meaningful, it is necessary to know what these terms mean. 
They mean different things in different contexts. It seems that the 
proper meaning of a right in rem in the present context is "a right 
enforceable against the world with respect to a particular thing."

76
 It 

is assumed throughout that a legal owner does have rights in rem. 
Rights, that is, against all the world with respect to property. How, 
then, does a beneficiary under a trust measure up to this test? 

The basis of equitable jurisdiction, historically and presently, is 
that, in accordance with the maxim, equity acts in personam, equita-
ble rights grew up where the Chancellor was willing to intervene. 
The use has its origin in the insistence of the Chancellor that the 
feoffees to uses should administer the property for the benefit of the 
cestui que use. Similarly with the trust. "Equity did not say that the 
cestui que trust was the owner of the land, it said that the trustee was 
the owner of the land, but added that he was bound to hold the land 
for the benefit of the cestui que trust."

17
 This raised the question of 

the effect of the sale of the land by the trustee. The answer was that 
the beneficiary's interest was effective against everyone except a 
bona fide purchaser for valuable consideration without notice, actual 
or constructive, of the equitable interest. 

Indeed equity could not have done differently. Its remedies of 
specific performance and injunction were orders in personam. They 
ordered the defendant to do something or to refrain from doing 
something; and behind them was the threat that a recalcitrant defen-
dant would be put in prison for contempt. 

There is no space here to run through every aspect of equity 
jurisdiction to establish the point that equity acts in personam. One 
practical application of this proposition is the fact that a court of 
equity will exercise jurisdiction to order specific performance of a 
contract for the sale of land abroad,

78
 or to administer assets abroad if 

the executors are in England.
79

 Where a father bought a flat in 

75 
(1967) 45 C.B.R. at 221 (D. Waters); (1917) 17 Col.L.R. 269 (A. Scott); (1917) 17 Col.L.R. 

467 (H. Stone); (1962) 40 C.B.R. at 270 (E. Mockler). 
76 

(1962) 40 C.B.R.  at  279.  
" M a i t l a n d ,  p . 1 7 .  
78 Penn v Lord Baltimore (1750) 1 Ves.Sen. 444; Richard West and Partners (Inverness) Ltd v  

Dick [1969] Ch.  424; below para.24 -003.  
79 Ewing v Orr -Ewing (No.l ) (1883) 9 App.Cas.  34.  
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France in his son's name and sought a declaration that the son was a 
trustee and an order to vest the property in the father, his action was 
classified as in personam for the purposes of the 1968 Brussels 
Convention, so that the son's claim that only the French courts had 
jurisdiction failed.

80
 In Re Hayward,

81
 on the other hand, the claim 

by the trustee in bankruptcy of a deceased legal and beneficial co-
owner of a villa in Spain to his share of the property was held to be 
in rem, so that the Spanish court had exclusive jurisdiction under the 
Convention. It has been noted that the fact that English law has been 
incapable of determining conclusively whether trust interests are in 
rem or in personam "is a deficiency only exacerbated when the 
concepts are carried into private international law".

82
 

This debate does not prevent us from treating a beneficiary under 1-019 
a trust as having equitable ownership. A beneficiary's interest behind a trust 
has long been treated as having the basic characteristics of a proprietary 
interest in that it can be bought, sold, mortgaged, and devised or 
bequeathed. Even though, historically, the protection of the beneficiary was 
based on the Chancellor's willingness to proceed in personam against the 
trustee, that protection has ended up by creating rights in the nature of 
ownership.

83
 To argue that a beneficiary's rights are proprietary is not to say 

that legal rights are the same as equitable, or that equitable ownership is 
the same as legal. Rather, it is to accept the basic peculiarity of ownership 
under the English law of trusts. The trustee is the owner at law; and the 
beneficiary is the owner in equity. 

In relation to some claims affecting the trust property, the trustee 
is able to sue and not the beneficiary. Thus, the trustee sues for 
rent,

84
 or for possession; and, with personalty, the trustee, not the 

beneficiary, sues for conversion of the trust property.
85

 The benefi-
ciary's right is to compel the trustee to take action; though he may, 
in some cases, take action himself on behalf of the trust, joining the 
trustee as defendant.

86
 This right may sometimes be inadequate; as 

where the trustee has sold the property to a bona fide purchaser of 

'> Webb v Webb [1994] Q.B. 696; (1994) 110 L.Q.R. 526 (A. Briggs); (1994) 53 C.L.J. 462 (P. 
Rogerson); (1994) 8 T.L.I. 99 (P. Birks); All E.R. Rev. 1994 p.81 (J. Collier); [1996] Conv. 
125 (C. MacMillan). See also Ashurst v Pollard [2001] Ch.595; [2001] L.M.C.L.Q. 205 (J. 
Harris). 

1 [1997] Ch. 45. 
1 [1998] Conv. 145 at 150 (J. Stevens). ' Sinclair v Brougham [1914] A.C. 398 at 444; (1954) 
70 L.Q.R. 326 at 331 (Lord Evershed 

M.R.); Tinsley v Milligan [1994] 1 A.C. 340 at 371. ' Schalit v Nadler Ltd [1933] 2 K.B. 
79. "• MCC Proceeds Inc. v Lehman Brothers International (Europe) [1998] 4 All E.R. 675. 
The 

beneficiary can sue if he has a right to immediate possession; Healey v Healey [1915] 1 
K.B. 938. See (1996) 55 C.L.J. 36 (A. Tettenborn). ' See Les Affreteurs Reunis Societe 

Anonyme v Leopold Watford (London) Ltd [1919] A.C. 
801; Parker-Tweedale v Dunbar Bank pic. [1991] Ch. 12; Bradstock Trustee Services Ltd v 
Nabarro Nathanson (a firm) [1995] 1 W.L.R. 1405. 
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the legal estate for value without notice, who will defeat the equita-
ble ownership of the beneficiary.

87
 Does this require us to say that 

his rights are personal against the trustee, and are not properly 
regarded as proprietary? This was the deciding test for the support-
ers of the theory that equitable rights must be regarded as being in 
personam. But it shows the inadequacy of the test which is being 
applied as a means of distinguishing equitable ownership from legal 
ownership; which is accepted as being a right in rem. For legal rights 
of ownership are not good against all the world. There are many 
ways in which the legal owner of a chattel or chose in action may be 
involuntarily deprived of legal ownership.

88
 The situation of the 

bona fide purchaser is not determinative of the question whether the 
beneficiary's interest is proprietary; or whether his rights are in rem 
or in personam. It demonstrates simply that legal and equitable 
ownership may have different effects. 

From a practical point of view, it can be said that where the 
problem involves the working of the trust machinery, so that the 
beneficiary asserts his rights by an action against the trustees to 
enforce their duties, the old theory that equity acts in personam is 
wholly acceptable.

89
 But, in other cases, usually tax cases,

90
 the 

theoretical view is overtaken by a pragmatic approach; and the result 
determined by the language of the statute and a number of policy 
questions relating to the purposes of the particular statute. This is an 
area where Austin's theoretical analysis is the least helpful. Perhaps 
the better view is that the beneficiary's interest is sui generis.

91
 

4. THE RELATIONSHIP BETWEEN LAW AND EQUITY: FUSION 

1-020 The Judicature Act clearly "fused" the administration of law and 
equity by the creation of the High Court of Judicature exercising 
both law and equity and gave supremacy to equity in cases of 
conflict. A disputed question is whether that Act, or the subsequent 
development of law and equity, should be regarded as having ef-
fected the fusion of law and equity themselves. 

The orthodox view is that only the jurisdictions have been fused. 
The changes made by the Judicature Act gave rise to no new cause 
of action, remedy, or defence, which was not available before. In a 
famous metaphor, Ashburner said "the two streams of jurisdiction, 
though they run in the same channel; run side by side, and do not  

87 
The beneficiary will  have a personal  right  against  the t rustee for compensat ion and may be  
able  to  t race the proceeds;  below,  Ch.23.  

88 
Sale of Goods Act  1979, ss.21, 24; Factors Act  1889, ss.2,  8, 9; Consumer Credit Act  1974,  
Sch.4, para.22.  

89 
(1967) 45 C.B.R.  a t  280 (D.  Wate rs ) .  

90 
See Baker  v Archer -Shee [1927] A.C .  844.  

91 
Pettit , p.80. 
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mingle their waters."
92

 Thus, legal rights remain legal rights, and 
equitable rights remain equitable rights, though administered in the 
same court. Other bills which were introduced prior to the Judi-
cature Act would indeed have fused law and equity; but they failed, 
and the Judicature Act was a more cautious measure.

93
 

There are, however, statements by great judges to the effect that 
law and equity are fused. Sir George Jessel said, as early as 1881; 
"there are not two estates as there were formerly, one estate in 
common law by reason of the payment of rent from year to year, and 
an estate in equity under the agreement. There is only one court, and 
equity rules prevail in it."

94
 Subsequently Lord Diplock

95
 discussed 

Ashburner's metaphor, and declared: 

"By 1977, this metaphor has in my view become most mischie-
vous and deceptive. The innate conservatism of English lawyers 
may have made them slow to recognise that by the Supreme Court 
of Judicature Act 1873, the two systems of substantive and adjec-
tival law formerly administered by courts of law and Courts of 
Chancery (as well as those administered by Courts of Admiralty, 
Probate and Matrimonial Causes), were fused." 

In some jurisdictions in recent years, contrary to Lord Diplock's 
view, the distinction between law and equity "has achieved renewed 
prominence", as the courts have reasserted the old conscience-based 
jurisdiction of equity, with its different techniques, policies and 
doctrines.

96
 

Others have expressed views to the effect that we ought to be 
addressing our minds to the combined effect of the systems of law 
and equity, and that to keep the systems always distinct is pedantic, 
and an impediment to the natural development of the law.

97
 

It is important, in this discussion, to be clear as to what is meant 
by the claim that law and equity are fused. If it means that there is 

92 Principles of  Equi ty (2nd ed.),  p.18.  See also (1954) 70 L.Q.R. 326 (Lord Evershed M.R.);  
(1961) 24  M.L .R.  116 (V . Del aney);  (1977) 6  A.A .L.R . 119  (T.  Watkin).  For a  hi st o ri cal  
s t udy ,  s ee  ( 20 02)  61  C .LJ .  575  (P .  P o lden) .  

93 (19 77)  93  L . Q .R .  5 29  a t  530  ( P .  Ba ke r) ;  (18 70 )  14  S . J .  5 48 .  
94 Walsh v  Lonsdal e (1882)  21 Ch.D.  14.  He  had previously  expressed t he  o rthodox vi ew of  

t he  e f f ec t  o f  t he  Act ,  i n  Sal t  v  Coop er  (188 0)  16  C h.D .  5 44  a t  5 49 .  
95 Unit ed Sci ent i f i c  Holdings  Ltd v  Burnl ey BC [1978] A .C.  904 at  925.  Al l  t he  members  o f  

t he  Hou se  i nd i c a t ed  t he i r  ge ne ra l  acc ep t anc e  of  t h e  p r in c ip l e  o f  f us ion .  L o rd  Dip loc k  i s  
described as  "t he most  fo r ceful  exponent  o f  t he fusion  fal l acy,"  i n Heydon ,  Gummow and  
Aust in,  Cases and Materials  on Equi ty  and Trusts (4th ed. ),  p.27.  See  also Chief  Constable  
o f  Kent  v  V .  [1 98 3]  Q . B .  34  a t  41 .  

96 (1997) 113  L.Q .R.  601 at  601 -602 (A . Duggan).  The author  goes on ,  however,  t o  "debunk  
t he  myt h "  o f  t h e  " n ew  eq ui t y  r he t o r i c " .  

97 See (1948)  J.S .P .T.L .  180  (Lord  Evershed);  (1952)  C.L .P.  1 (Lord  Denning);  The  Court  of  
A p p e a l  i n  E n g l a n d ,  p . 1 3  ( L o r d  E v e r s h e d ) ;  ( 1 9 6 1 )  2 4  M . L . R .   1 1 6  ( V .  D e l a n e y ) ;  L o r d  
D e n n i n g ,  L a n d m a r k s  i n  t h e  L a w ,  p . 8 6  ( " t h e  f u s i o n  i s  c o m p l e t e " ) .  S e e  a l s o  ( 2 0 0 2 )  2 2  
O .J .L . S .  1  (A .  Bu rro ws ) ,  (2 002 )  5 5  C . L .P .  22 3  ( S .  Wo rth ing ton) .  
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now no distinction or difference between legal rights and remedies 
and equitable rights and remedies, it cannot be supported.

98
 It is still 

clear that legal ownership is different from equitable ownership; all 
the provisions of the legislation of 1925, dealing with unregistered 
land, are based on that assumption." Again, the law of trusts as-
sumes a distinction between legal and equitable rights. The equita-
ble nature of the duties of a mortgagee has recently been 
emphasised,

1
 although Sir Richard Scott V.C. has said: "I do not, for 

my part, think that it matters one jot whether the duty is expressed as 
a common law duty or as a duty in equity. The result is the same."

2 

The result may not always be the same, however.
3
 Further, as dis-

cussed below,
4
 it is still basically true to say that an equitable claim 

will provide only an equitable remedy. An equitable claim is re-
quired for the newly revived writ

5
 ne exeat regno.

6
 The common law 

and equitable rules for tracing property are different, as explained in 
Chapter 23; likewise the rules concerning payment of interest,

7
 and 

the transmission of the burden of a restrictive covenant.
8
 Although 

common law damages and compensation in equity share the require-
ment of causation, they differ on remoteness and foreseeability.

9
 The 

illustrations could be multiplied. 
Nor is it true, at the other extreme, to say that rights exercisable in 

the High Court today are the same as those existing in 1875; nor that 
the application of equitable doctrines in the court has not had the 
effect of refining and developing the common law rules.

10
 Both legal 

98 
(1977) 93 L.Q.R.  529 at  532 (P.  Baker) .  

99 
The dist inct ion between legal  and equi table ownership is of l i tt le significance in registered  
land. But  that  is due to the classificat ion of interests for the purposes of the system, and is  
unconnected with any quest ion of  fus ion.  

1
 China and South Sea Bank Ltd v Tan Soon Gin [1990] 1 A.C. 536;  Parker -Tweedale v  
Dunbar Bank pic [1991] Ch. 12, cri t ici sing Cuckmere Brick Co.  Ltd v Mutual Finance Ltd  
[1971] Ch.  949 (common law damages and duty o f  ca re  in  tor t  imported );  D ownsview  
Nominees  Ltd v First  City Corporation Ltd  [1993] A.C. 295;  AIB Finance Ltd v  Debtors 
[1998] 2  Al l  E .R.  929;  Yorksh ire  Bank p ic v H al l  [1999] 1  W.L.R .  1713.  

2
Medforth v Blake [2000] Ch. 86 at 102; [1999] Conv. 434 (A. Kenny); (2000) 59 C.L.J. 31 
(L.  Sealy );  (2000) 63 M.L.R.  413 (S.  Fri sby) .  

3 
Raja v L loyds TSB Bank p ic  (2001)  82 P .  & C .R.  191 ( l i mi tat i on pe riod ) .  

4 
Below, para. 1 -022. 

5 
Now cal l ed a  c la i m  fo rm i n t he Ci vi l  P rocedure Rul es  1998.  

6 
See Felton v Callis [1969] 1 Q.B. 200;  Allied Arab Bank Ltd v Hajjar [1988] Q.B. 787;  All v  
Naseem,  The T im es,  Oct ober  3 ,  2003.  

7 
Mathew v T.M. Sutton Ltd [1994] 1 W.L.R. 1455;  Westdeutsche Landesbank Girozentrale v  
I sl ing ton LBC [1996] A.C .  669;  C le f Aqui taine  SARL v Lapor te M ater ia ls  (Barrow ) L td  
[2001] Q.B. 488;  Islamic Press Agency Inc. vAl-Wazir (2002) 1 P. & C.R. DG 2;  Law Com.  
No .  287 (2004),  bel ow,  para . 23 -016 .  

8 
See Rhone  v  Stephens [1994] 2  A.C .  310,  e speci al l y  a t  321.  

9 
Targe t H old ings L td v Redferns (a f i rm ) [1996] 1  A .C.  421 at  438,  bel ow,  pa ra . 23 -007,  
appr ov i ng  t he  v i ew s  o f  McL ac h l i n  J .  i n  C an so n  Ent erp r i s es  L t d  v  Bo ugh t on  (1991 )  85  
D.L.R.  (4th) 129.  

10
 (1977) 93 L.Q.R. 536 (P. Baker);  (1994) 110 L.Q.R. 238 and (1997 -98) 8 K.C.L.J .  1 (Si r  
A n t h o n y  M a s on ) ;  [1 9 9 4]  C o n v .  13  ( J .  M a r t i n ) ;  ( 19 9 5 )  9  T . L . I .  3 5 a t  37 ( S i r  P e t e r  
Millett). 
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and equitable rules have developed since 1873; and the development 
of legal rules has sometimes been influenced by established equita-
ble doctrine, with the effect that a situation which would at one time 
have been treated differently at law and in equity is now treated in 
the same manner. If that is what is meant by fusion, there is evidence 
of it, as shown below. It is a healthy and welcome development; and 
there are other situations which might be candidates for future in-
clusion. 

In Boyer v Warbey,
u
 the question arose whether covenants in a 

lease bound assignees, not only where the lease was by deed, but 
also where the lease was a valid written lease (not exceeding three 
years). The Court of Appeal held that, whatever the position before 
1875, this was not an area where distinctions based on formalities 
were now acceptable, and that the covenant should bind. It was 
further suggested that the same result would follow if there was 
merely a contract for a lease which was enforceable in equity. 
Whether it was law or equity that regarded the lease as effective, the 
rule as to the running of covenants should be the same. In a limited 
sense this is "fusion" in that the reasons why a particular lease is 
effective are ignored in favour of a uniform consequential rule. 

In Tinsley v Milligan
}2

 the question was whether an equitable 
interest could be asserted in spite of an element of illegality in its 
acquisition. Lord Browne-Wilkinson explained that legal and equi-
table interests had different incidents for historical reasons, but that 
"fusion" resulted in the adoption of a single rule as to the circum-
stances in which the court would enforce interests acquired under an 
illegal transaction. Thus the rule is the same whether the claim is to 
a legal or equitable title, and can be fully stated without reference to 
its origins. In Napier and Ettrick (Lord) v Hunter

13
 the nature of an 

insurer's subrogation right was in issue. Lord Goff examined the 
origins of subrogation at law and in equity and concluded that "No 
doubt our task nowadays is to see the two strands of authority, at law 
and in equity, moulded into a coherent whole."

14
 Similarly, it has 

been held that set-off, whether legal or equitable, can be raised as a 
defence whether the relief sought by the claimant is legal or equita-
ble.

15
 In the context of limitation periods, it has been held that there 

is no distinction between an action for fraud at common law and an 
action in equity for deliberate and dishonest breach of fiduciary duty 
based on the same facts, which is the equitable counterpart of the 

1' [1953] 1 Q.B. 234, especially at 245-247, per Denning and Romer LJJ. See also Australian 
Blue Metal Ltd v Hughes [1963] A.C. 74 at 101-102. 

12 [1994] 1 A.C. 340 at 371, 375, 376. 
13 [1993] A.C. 713. 
14 ibid, at 743. 
13 B.I.C.C. pic v Burndy Corp. [1985] Ch. 232; (1985) 101 L.Q.R. 145; Eller v Grovecrest 

Investments Ltd [1995] Q.B. 272. The rules for legal and equitable set-off remain distinct; 
Muscat v Smith [2003] 1 W.L.R. 2853. 
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common law claim
16

: "It would have been a blot on our jurispru-
dence if those self-same facts gave rise to a time bar in the common 
law courts but none in the court of equity".

17
 

Much of the modern development of the law of estoppel, espe-
cially promissory estoppel and proprietary estoppel, has been 
achieved without enquiring whether the doctrines are doctrines of 
equity, or of law or of both. The doctrine of promissory estoppel 
works negatively; to give protection to the party who relied on the 
promise, but not to give a new cause of action.

18
 But proprietary 

estoppel operates positively
19

 and is capable of creating new rights. 
Such rights are recognised in equity only, and, in unregistered land, 
cannot bind a bona fide purchaser of a legal estate for value without 
notice. Proprietary estoppel must be regarded as a development in 
equity. Other estoppels can be regarded as being based on common 
law or equity.

20
 

1-022 One indication of fusion is a situation where the legal remedy of 
damages may be given for breach of an equitable right. The con-
verse, an equitable remedy for breach of a legal right, such as an 
injunction to restrain a tort, or specific performance of a contract, is 
explicable as the exercise of equity's concurrent jurisdiction and is 
not an example of fusion. However, the House of Lords went further 
in Ait-Gen v Blake,

2
^ holding that the equitable remedy of account of 

profits (which is traditionally associated with some fiduciary rela-
tionship) could be awarded in exceptional cases for breach of con-
tract. This remedy, like injunctions and specific performance, could 
be awarded at the court's discretion where the remedy of damages, 
based on loss, would be inadequate. Although no direct authority 
could be found, it was considered a modest step which did not 
contradict any recognised principle on the grant or withholding of 
the remedy of account. As Lord Nicholls observed, remedies are the 
law's response to a wrong. The different remedial responses of the 
common law and equity arose as "an accident of history".

22
 

Prior to the Judicature Act, Lord Cairns' Act authorised, in certain 
circumstances, courts of common law to grant specific performance 
or an injunction instead of damages, and courts of equity to award 

16 Coulthard v Disco Mix Club Ltd [2000] 1 W.L.R. 707. 
17 ibid, at 730. See also Cia de Seguros Imperio v Heath (REBX) Ltd [2000] 1 W.L.R. 112 

at 124. 
18 

Combe v Combe [1951] 2 K.B. 215, below, para.27-021. 
19 

Below, para.27-022. 
20 

These distinctions are no longer drawn in Austral ia; below, para.27 -019. See,  however,  
First National Bank pic v Thompson [1996] Ch. 231, emphasising the common law origin  
of certain types of estoppel. 

21 
Att-Gen  v  Blake [2001] 1 A.C.  268;  All  E.R.  Rev.  2000,  p.315 (P .  Birks and W.  Swa-  
dling). 

22 
ibid, at 280. 
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damages. As will be seen, this Act, although overtaken by the Judi-
cature Act, still has scope for operation.

23
 Generally, however, the 

breach of an equitable right will provide an equitable remedy only. 
Thus, a breach of a restrictive covenant by a non-contracting party is 
remedied by an injunction, not damages; innocent misrepresenta-
tion, apart from the Misrepresentation Act 1967, by rescission and 
not damages; and breach of trust

24
 or other fiduciary duty by various 

equitable remedies. The stage has not yet been reached at which it is 
immaterial whether a breach is of a legal or equitable duty. This 
situation was approached in Seager v Copydex Ltd,

25
 where the 

defendants had used a technical idea communicated to them in 
confidence by the claimant in marketing a carpet grip. Equity's 
remedies in such cases are an injunction and an account of profits. 
But the circumstances of this case suggested that the most just 
solution was an assessment of damages. Can an action for common 
law damages lie, however, for a breach of confidence, which is 
protected only in equity?

26
 The Court of Appeal held that the appro-

priate remedy must be granted; fictions of implied contracts or no-
tional injunctions were not now necessary

27
; damages were thus 

ordered to be assessed. 
Lord Goff subsequently said that damages are available for 

breach of confidence, despite the equitable nature of the wrong, 
"through a beneficent interpretation of the Chancery Amendment 
Act 1858 (Lord Cairns' Act)".

28
 Commonwealth courts have gone 

further, regarding it as now settled that damages may be awarded for 
breach of confidence

29
 or other fiduciary duty

30
: "equity and common 

law are now mingled or merged . . .  a full range of remedies 

23 Below, para.24-044. 
24 See Metall und RohstoffA.G. v Donaldson Lufkin & Jenrette Inc. [1990] 1 Q.B. 391 at 473 

(common law damages not available). 
25 [ 1 9 6 7 ]  1  W . L . R .  9 2 3 ,  a n d  ( N o . 2 )  [ 1 9 6 9 ]  1  W . L . R .  8 0 9 .  H e y d o n ,  G u m m o w  a n d  A u s t i n ,  

Cases and Materials on Equity and Trusts (4th ed.), pp.13 et seq., treat this case as an 
example of "fusion fallacies," i.e cases where the results are explicable by the application 
of neither law nor equity, and could only result from a legislative change in substantive 
principles which is not found in the Judicature Act. 

26 T h e r e  i s  no  t o r t  o f  i n v a s io n  o f  p r i v a cy ;  Ca mp b el l  v  MGN  Lt d  [2 0 04 ]  2  A .C .  4 57 .  
27 i.e. to enable damages to be granted in lieu under Lord Cairns' Act, below, para.24-044. 

See Seager v Copydex Ltd, above, at 931-932. cf. Nicrotherm Electrical Co. Ltd v Percy 
[1956] R.P.C. 272. See also Fraser v Thames Television Ltd [1984] Q.B. 44, where damages 
were awarded for breach of confidence without any argument on this point; Stephens v 
Avery [1988] Ch. 449; Dowson & Mason Ltd v Potter [1986] 1 W.L.R. 1419. In employ 
ment cases, of course, use of confidential information may be a breach of contract sounding 
in damages. 

2SAtt-Gen v Guardian Newspapers Ltd (No.2) [1990] 1 A.C. 109 at 286. See (1994) 14 L.S. 
313 (D. Capper). 

29 Catt v Marac Australia Ltd (1986) 9 N.S.W.L.R. 639; Lac Minerals Ltd v International 
Corona  Resources  Ltd  (1989)   61   D.L.R.   (4th)   14;   (1990)   106  L.Q.R.   207   (G. 
Hammond). 

30 Day v  Mead  [1 987 ]  2  N .Z .L .R .  4 43;  ( 1989)  105  L .Q .R .  32  (M .  M cGrego r  V ennel l ) ;  New  
Z e al an d  L an d  D ev e l op me nt  C o .  L td  v  P o r t e r  [ 19 92 ]  2  N . Z . L . R .  46 2 .  
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should be available as appropriate, no matter whether they origi-
nated in common law, equity or statute".

31
 But the compensation in 

such cases has been classified not as common law damages, but as 
"equitable compensation".

32
 

1-023 In Swindle v Harrison
33

 Hobhouse L.J. confirmed that common 
law damages were not available for breach of fiduciary duty. Evans 
L.J. explained that it was still necessary to take account of the 
distinction between common law and equity even after the Judi-
cature Act reforms: "The reason is, of course, that the origins of 
both common law and equitable rules are always relevant to their 
scope, although we should endeavour now to identify the underlying 
common principles".

34
 The issue in MCC Proceeds Inc. v Lehman 

Brothers International (Europe)
35

 was whether an equitable owner 
could sue for conversion. It was held that such an owner, who has no 
title at common law, could not bring such an action. That rule had 
not been altered by the Judicature Act, which was intended to 
achieve procedural improvements in the administration of law and 
equity and not to transform equitable interests into legal titles. Con-
version was a common law action, and the common law recognised 
only the title of the trustee: "It is of the character of legal remedies 
that they derive from legal rights. That is one reason why they are 
not discretionary and may impose strict liabilities upon innocent 
parties. Equitable rights are of a different character and are recog-
nised by the grant of equitable remedies which too have a different 
character".

36
 Thus it was impermissible to combine a strict legal 

remedy with a mere equitable right. 
On the New Zealand approach, exemplary damages

37
 or damages 

for mental distress
38

 could be awarded for breach of equitable du-
ties, and equitable compensation reduced for contributory negli-
gence.

39
 English courts have rejected the defence in cases of deceit 

and dishonest assistance in a breach of trust, unless the claimant has 

Aquaculture Corporation v New Zealand Green Mussel Co. Ltd [1990] 3 N.Z.L.R. 299 at 
301; (1991) 107 L.Q.R. 209 (J. Beatson). 
: Day v Mead, above. See further (1998) 114 L.Q.R. 214 at 225 (Sir Peter Millett). 
[1997] 4 All E.R. 705 at 726. 
•ibid, at 714. [1998] 4 All E.R. 675; [1998] 6 R.L.R. 150 (K. 
Barker). 

' [1998] 4 All E.R. 675 at 701. 
Differing views were expressed in the Aquaculture case, above. See (1995) 69 A.L.J. 773 
(P. McDermott); XvAtt-Gen [1997] 2 N.Z.L.R. 623. Lindsay J. in Douglas v Hello (No.6) 
[2003] 3 All E.R. 996 at 1073 assumed without deciding that exemplary damages were 
available for breach of confidence. See further (2003) 119 L.Q.R. 375 (J. Edelman); (2004) 
67 M.L.R. 16 (S. Elliott and C. Mitchell); (2004) 18 T.L.I. 116 (J. Edelman and S. El-
liott). 
Accepted by Cooke P. in Mouat v Clark Boyce [1992] 2 N.Z.L.R. 559 (not discussed on 
appeal at [1994] 1 A.C. 428). 
'Also accepted by Cooke P. in Mouat, above, and in (1995) 9 T.L.I. 35 at 38 (Sir Peter 
Millett). Differing views were expressed in Canson Enterprises Ltd v Boughton (1991) 85 
D.L.R. (4th) 129. 
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been "the author of his own misfortune".
40

 As contributory negli-
gence is not a defence at common law to intentional torts, it has been 
said that equity should be no less rigorous. Thus if the breach 
involves conscious disloyalty, the defendant is disabled from assert-
ing that the claimant contributed to the loss by his own want of care, 
although there may come a point where the loss is too remote.

41 

Whether a wider view on the applicability of contributory negli-
gence or the availability of heads of damage such as mental distress 
is acceptable depends on whether the policy of the common law on 
which such concepts are based is the same policy as that on which 
equitable compensation is founded. This, it is submitted, is not 
necessarily so.

42
 We should heed the warning of Stevenson J.: "I 

greatly fear that talk of fusing law and equity only results in confus-
ing and confounding the law."

43
 

Sufficient examples have been given to show that law and equity 
are not fused. What can be said is that more than a century of fused 
jurisdiction has seen the two systems working more closely to-
gether; each changing and developing and improving from contact 
with the other; and each willing to accept new ideas and develop-
ments, regardless of their origin. They are coming closer together. 
But they are not yet fused. 

5. THE MAXIMS OF EQUITY 

The maxims of equity embody the general principles which evolved 1-024 
in the Court of Chancery. They are not rules which must be rigorously 
applied in every case, but are more in the nature of general guidelines 
illustrating the way in which equitable jurisdiction is exercised. A few 
examples of their operation must suffice,

44
 but they should be borne in mind 

when considering the various rules and doctrines of equity. 

i. Equity will not suffer a wrong to be without a remedy. The   1-025 

principle behind this maxim is that equity will intervene to protect a 
right which, perhaps because of some technical defect, is not en-
forceable at law. It is not sufficient that the defendant may be guilty 
of some moral wrong: the claimant's right must be suitable for 

40 
Corporation National del Cobre de Chile v Sogemin Metals Ltd [1997] 1 W.L.R. 1396; 
Standard Chartered Bank v Pakistan National Shipping Corpn (Nos 2 and 4) [2003] 1 
A.C. 959. 

41 Nationwide Bui lding Society v Various  Sol ici tors (No .3) ,  The  Times,  M arch 1 ,  1999 .  It  was  
no t ed  t ha t  t he  t op i c  wa s  h igh ly  con t e n t i ou s  an d  ac ade mic  op in ion  sh arp ly  d iv ided .  

42 [1994] Conv .  13  at  21 -22  (J.  M art i n );  cf .  per Cooke  P.  i n Mouat  v Clark  Boyce,  above,  at  
569 .  D i f fe r i n g  v i ew s  we re  e xp res se d  i n  Ca nso n  E nte rpr i s es  L td  v  Bou ghton ,  abov e .  

43 
Canson Enterprises Ltd v Boughton, above, at 165. 

44 For  a  mo re  d e t a i l ed  sur ve y ,  se e  Sn e l l ,  Ch .3 .  
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enforcement by the court. The classic example is the enforcement of 
trusts. The beneficiary had no remedy at common law if the trustee 
claimed the property for himself, as the trustee was the legal owner, 
but he could enforce his rights in equity. The maxim is also reflected 
in the area of equitable remedies, which may be granted where the 
defendant's wrong is one not recognised by the common law. In the 
field of injunctions, for example, the claimant may obtain a quia 
timet injunction to restrain a threatened wrong although he has no 
cause of action at law until the wrong is committed.

45
 

1-026 ii. Equity follows the law. Clearly equity may not depart from 
statute law, nor does it refuse to follow common law rules save in 
exceptional circumstances.

46
 Thus equitable interests in land corre-

spond with the legal estates and interests.
47

 Similarly, the writ
48

 ne 
exeat regno, applicable to equitable debts, will not be granted unless 
the conditions of the Debtors Act 1869, allowing arrest in the case of 
a legal debt, are satisfied.

49
 Nor will equity depart from the common 

law rule that a third party cannot be made to perform a con-
tract.

50
 

1-027 iii. He who seeks equity must do equity. A claimant who seeks 
equitable relief must be prepared to act fairly towards the defendant. 
A person seeking an injunction will not succeed if he is unable or 
unwilling to carry out his own future obligations.

51
 This maxim is 

also the foundation of the doctrine of election.
52

 

1-028 iv.  He who comes to equity must  come with clean 
hands.

53
 This principle is closely related to the last one, save that 

the latter looks to the claimant's future conduct, while the "clean 
hands" principle looks to his previous conduct. Thus equity will not 
grant relief against forfeiture for breach of covenant where the 
breach in question was flagrant.

54
 Examples abound in the field of 

equitable remedies: a tenant cannot get specific performance of a 
contract for a lease if he is already in breach of his obligations

55
; nor 

45 Below,  p ara . 25 -04 2 .  
46 For  t he  con f l i c t s  be twee n  t he  r u l es  o f  l aw  a nd  equi ty ,  se e  ab ov e ,  pa ra .1 -01 6 . 
47 Equi ty,  however,  recogni sed  certain  fu ture i nterest s which were not  recognised at  law. See  

Che sh i re  and  Bur n ,  p .7 1 .  
48 Now ca l l ed  a  c l a im  f orm in  t he  C iv i l  P ro ced ur e  Rule s  19 98 .  
4 " Fel ton  v Cal l i s  [1969]  1 Q .B.  200.  
3 0  Rhone  v St ephens [1994]  2 A .C.  310  (pos i t i ve  covenant  rel at i n g  t o l and) .  
51 See Chappel l  v Times Newspapers Ltd [1975] 1 W.L.R. 482,  where employees  fai led  to get  

a n  i n ju n c t i o n  t o  r e s t ra i n  t h e i r  d i s mi s s a l  wh e r e  t h e y  re f u s e d  t o  u nd e r t ak e  n o t  t o  b ec o m e  
involved in st rikes.  

52 Snel l ,  Ch.32. 
53 [1990] Conv.  416 (P.  Pet t i t );  [2004] Conv.  439 (M. Hal l iwel l ) .  
M  Se e  Shi loh  S p inne rs  L td  v  Har d ing  [19 73]  A .C .  6 91 .  
5 3  Coat sworth  v Johnson (1886)  54 L .T.  520.  
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could a purchaser if he had taken advantage of the illiteracy of the 
vendor who was not separately advised

56
; so also in the case of 

injunctions,
57

 but equitable relief will only be debarred on this 
ground if the claimant's blameworthy conduct has some connection 
with the relief sought. The court is not concerned with the claim-
ant's general conduct. Thus in Argyll (Duchess) v Argyll (Duke),

5S 

the fact that the wife's adultery had led to the divorce proceedings 
was no ground for refusing her an injunction to restrain her husband 
from publishing confidential material. Nor will unclean hands debar 
a claim which does not involve reliance on one's own misconduct.

59 
If 

both parties have "unclean hands," the court should consider only 
those of the applicant, and need not balance the misconduct of one 
against that of the other.

60
 

v. Where the equities are equal the law prevails. 1-029 

vi. Where the equities are equal the first in time prevails. Th-    1-030 

ese two related maxims, dealing with the priorities of competing 
interests, may be dealt with together. They provide the foundation 
for the doctrine of notice.

61
 Thus a prior equitable interest in land 

can only be defeated by a bona fide purchaser of a legal estate 
without notice. If the purchaser is bona fide and without notice, then 
the equities are equal and his legal estate prevails. If he took with 
notice the position is otherwise, as the equities are not equal. If he 
does not acquire a legal estate then the first in time, i.e. the prior 
equitable interest, prevails, as equitable interests rank in order of 
creation. The two maxims have lost some of their importance since 
the introduction in 1925 of the system of registration of certain 
interests in land and by the introduction of registered title.

62
 

vii. Equity imputes an intention to fulfil an obligation. Where 
a person is obliged to do some act, and does some other act which 
could be regarded as a performance of it, then it will be so regarded 
in equity. This is the basis of the doctrines of performance and 
satisfaction.

63
 For example, if a debtor leaves a legacy to his creditor 

(of an amount at least as great as the debt), this is presumed to be a 
repayment of the debt so that, unless the presumption is rebutted, the 
creditor cannot take the legacy and sue to recover the debt. 

1-031 

5 Mountford v Scott [1975] Ch. 258. 
7 See Hubbard v Vosper [1972] 2 Q.B. 84. 
8 [1967] Ch. 302. 
9 Tinsley v Milligan [1994] 1 A.C. 340; below, para. 10-028. 
D Sang Lee Investment Co. Ltd v Wing Kwai Investment Co. Ltd, The Times, April 14, 

1983. 
1 Below, para. 1-039. See Halifax pic v Omar (2002) 2 P. & C.R. 26. 
2 Below, para. 1-046. 
' Snell, Ch.34. 
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1-032 vii i .  Equity regards as done that which ought to be 
done. Where there is a specifically enforceable obligation equity 
regards the parties as already in the position which they would be in 
after performance of the obligation. Therefore in equity a specifi-
cally enforceable contract for a lease creates an equitable lease. This 
is the doctrine of Walsh v Lonsdale.

64
 Similarly, a specifically en-

forceable contract for the sale of land transfers the equitable interest 
to the purchaser, the vendor holding the legal title on constructive 
trust until completion.

65
 The maxim is also the basis of the doctrine 

of conversion,
66

 and the rule in Howe v Dartmouth,
67

 concerning the 
duty to sell unauthorised investments. The maxim has recently been 
invoked by the Privy Council and House of Lords. In Att-Gen for 
Hong Kong v Reid

6
* the issue was whether a fiduciary who took a 

bribe became constructive trustee of it or was merely personally 
accountable. Because he was under a duty to hand over the bribe to 
his principal, it was held that the property belonged to the principal 
in equity. The difficulty in this is that an obligation to pay money is 
not normally specifically enforceable.

69
 Similarly, in Napier and 

Ettrick (Lord) v Hunter
70

 it was considered that the duty of an 
insured person to hand over any damages from the wrongdoer to the 
insurer was specifically enforceable, so that the insurer had immedi-
ate proprietary rights in the form of a lien over the money. 

1-033 ix. Equity is equality. Where two or more persons are entitled to 
an interest in the same property, then the principle of equity is equal 
division, if there is no good reason for any other basis for division.

71 

Equity, therefore, dislikes the joint tenancy where, by the doctrine of 
survivorship, the last survivor takes all. This may be contrasted with 
the tenancy in common, where the interest of each party devolves 
upon his personal representative on his death. In the absence of an 
express declaration to the effect that the equitable interest is held 
jointly, equity presumes a tenancy in common in certain cases where 
at law the parties are joint tenants: for example, where the purchase 
money has been provided in unequal shares, equity presumes a 
tenancy in common in shares proportionate to the contributions. 
Even where the equitable interest is held jointly, equity leans in  

64 (1882) 21 Ch.D. 9, above para.1-016. A contract relating to land must be in writing; Law of 
Property (Miscellaneous Provisions) Act 1989. 

65 B e l o w ,  p a r a . 1 2 - 0 3 5 .  S e e  a l s o  D a v i s  v  R i c h a r d s  &  W a l l i n g t o n  I n d u s t r i e s  L t d  [ 1 9 9 0 ]  1  
W.L .R . 1511 (obl i gat i on  t o execut e  pension  t rus t  deed).  

66 Snel l ,  Ch.30. 
67 (1802) 7  Ves.  137,  below,  Ch.19 .  
68 [ 19 9 4 ]  1  A .C .  3 2 4  ( PC . ) ;  be l o w,  p a r a .2 1 - 02 6 .  
69 [1994] 2 R.L.R. 57 (D. Crilley); (1994) 53 C.L.J. 31 (A. Oakley); (1994) 110 L.Q.R. 178 (P.  

Wat ts);  Al l  E.R.Rev.  1994 pp.252 (P.  Clarke) and 365 (W. Swadl ing);  (1995)  54 C.L.J.  60  
(S .  Ga rd ner ) ;  (19 95 )  58  M .L .R .  87  ( T .  A l l en) .  

70 [1993] A .C.  713.  
71 For  a  re cen t  e xam ple ,  se e  Ro we v  Pra nce  [ 19 99]  2  F .L . R .  78 7  ( yac h t ) .  
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favour of severance, meaning that equity is ready to regard an act or 
dealing as an act of severance, whereby the equitable interest is 
converted to a tenancy in common, thus excluding the possibility of 
survivorship.

72
 

x. Equity looks to the intent rather than the form. This prin-
ciple does not mean that formalities may be ignored in equity, but 
rather that equity looks at the substance rather than the form. Thus 
equity will regard a transaction as a mortgage even though it is not 
so described, if in substance it appears that the property was trans-
ferred by way of security. Similarly a trust may be created although 
the word "trust" has not been used.

73
 A covenant will be regarded as a 

restrictive covenant if negative in substance even if it is worded in a 
positive form.

74
 Although a party to a covenant can enforce the 

contract at law even though no consideration has been given, equity 
regards such a party as a volunteer and will not order specific 
performance in his favour.

75
 

xi. Delay defeats equities. Equity aids the vigilant and not the 
indolent. This is the foundation of the doctrine of laches, whereby a 
party who has delayed cannot obtain equitable relief. This doctrine 
is superseded where the Limitation Act 1980 deals with the matter.

76 

For example, actions against trustees for breach of trust must, by 
s.21, be brought within six years, and delay short of this will not bar 
relief. Where, however, the claimant has a legal right, for example, 
upon a contract, delay may prevent the grant of an equitable remedy 
such as specific performance even though the legal right is not 
statute-barred.

77
 Interlocutory injunctions must always be sought 

promptly, but it seems that delay may not prevent the grant of a final 
injunction where the cause of action is not statute-barred.

78
 

The doctrine of laches continues to apply to those equitable 
claims which are outside the Limitation Act 1980, for example a 
claim to set aside a purchase of trust property by a trustee.

79
 Simi-

larly, claims to rescission and rectification may be barred by 
delay.

80
 

1-034 

1-035 

See Burgess v Rawnsley [1975] Ch. 429. 
Below, para.3-019. 
Tulk v Moxhay (1848) 18 L.J.Ch. 83 (covenant "to keep uncovered by buildings" held 
negative). 
Cannon v Hartley [1949] Ch. 213. 
Either expressly or by analogy; below, para.23-041. 
Below, para.24-036. See Limitation Act 1980, s.36(l). 
Fullwood v Fullwood (1878) 9 Ch.D. 176; H. p.Bulmer Ltd & Showerings Ltd v J. Bollinger 
S.A. [1977] 2 C.M.L.R. 625, below, para.25-044. 
Below, para.23-041. 
Below, paras 26-016, 26-024. 
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1-036 xii. Equity acts in personam. Equity has jurisdiction over the 
defendant personally. The personal nature of the jurisdiction is illus-
trated by the fact that failure to comply with an order, such as 
specific performance or an injunction, is a contempt of court punish-
able by imprisonment. Provided that the defendant is within the 
jurisdiction (or can be served outside it), it is no objection that the 
property which is the subject-matter of the dispute is outside it. Thus 
in the leading case of Penn v Lord Baltimore*

1
 specific performance 

was ordered of an agreement relating to land boundaries in Pennsyl-
vania and Maryland, the defendant being in this country. 

6. EQUITABLE REMEDIES 

1-037 At common law, the normal form of relief is an award of damages, 
to which a claimant who has proved his case is entitled as of right. 
One of the greatest contributions of equity has been to supplement 
the limited range of legal remedies by introducing wide range of 
equitable remedies,

82
 which can be awarded both to enforce rights 

which are exclusively equitable and those which are legal. Their 
common features are that they are discretionary, their availability 
depends upon the inadequacy of common law remedies (which, in 
the case of exclusively equitable rights, will not be available at all) 
and they are governed by the doctrine that equity acts in per-
sonam. 

The most significant of these remedies are specific performance, 
whereby the court orders a party to a contract to perform his contrac-
tual obligations, and an injunction, whereby the court orders a per-
son to do, or, more commonly, to refrain from doing, some 
particular act. These, plus the remedies of rescission and rectifica-
tion of contracts, will be examined in Part IV. Other equitable reme-
dies include delivery up and cancellation of documents,

83
 account

84 

and receivers.
85

 Mention might also be made of certain procedural 
remedies, equitable in origin, which have now been incorporated 
into the general rules of litigation. Examples include disclosure of 
documents

86
 and suits for the perpetuation of testimony.

87
 Equity's 

81 
(1750) 1 Ves.Sen. 444, below para.24-004; Hamlin v Hamlin [1986] Fam. 11; Webb v Webb 
[1994] Q.B. 696; above, para.1-018. See also Civil Jurisdiction and Judgments Act 1982, 
s.30(l). 

82 See general l y  M eagher,  Gummow and  Lehane,  Equi t y—Doct rines and Remedies; Heydon,  
Gum mow an d  Au st i n ,  Case s  a nd  M ater ia l s  on  Eq ui t y  and  T ru s t s ;  S pry ,  Equ i tab l e  Rem e  
dies, Ch.l. 

83 
Snell, Ch.42. 

84
Snell,  Ch.44.  See Att-Gen  v Blake  [2001]   1  A.C.  268;  [2001]  L.M.C.L.Q.  9  (J. 
Edelman). 

85
 Snell, Ch.46. 

86
C.P.R. r.31; Snell, p.28. 

87
 

C.P.R. r.34.8; Pettit, p.680. 
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jurisdiction to award compound interest is not, however, regarded as 
an equitable remedy in the sense of being exercisable in aid of 
common law remedies.

88
 

The ancient prerogative writ ne exeat regno,
S9

 later adapted by 
equity, has recently enjoyed something of a revival. It prevents the 
defendant from leaving the jurisdiction before final judgment, its 
purpose being to coerce him to give security for an equitable debt, 
on pain of arrest. The stringent conditions for its grant were laid 
down in Felton v Callis,

90
 but more recent cases have tended to 

relax them,
91

 perhaps unjustifiably.
92

 The conditions may also be 
sidestepped by the grant of an interlocutory injunction against leav-
ing the jurisdiction.

93
 

The remedy of the declaration had some connection with equity in 
origin,

94
 but the jurisdiction to grant it is now governed wholly by 

statute.
95

 Finally, although not remedies in the traditional sense, the 
constructive trust and the doctrine of tracing are sometimes so de-
scribed. These will be examined elsewhere.

96
 

The differing character of equitable remedies must be appreci- 1-038 
ated. First, it is obvious that factors such as fraud, misrepresentation and 
mistake are relevant to the exercise of a discretionary jurisdiction to issue 
injunctions and orders of specific performance. Here, the question is 
ordinarily one of the manner in which an already existing legal or equitable 
right is enforced.

97
 The right itself is not affected. Thus if equity refuses to 

order specific performance of a contract due to a defendant's mistake, the 
claimant's right to sue for damages still subsists

98
: it is merely that a 

supplementary method of enforcement is denied. But secondly, other 
equitable remedies are larger in their effect; if equity rescinds a deed or a 
contract, a right to sue on that contract or deed ceases to be available at law. 
Equity will exercise this jurisdiction on grounds on which law takes no 
similar 

8 Westdeutsche Landesbank Girozentrale v Islington LBC [1996] A.C. 669 (Lords Goff and 
Woolf dissenting). 

9 For its history, see Allied Arab Bank Ltd v Hajjar [1988] Q.B. 787. 
0 [1969] 1 Q.B. 200. 
1 Lipkin Gorman v Cass, The Times, May 29, 1985; Al Nahkelfor Contracting and Trading 
Ltd v Lowe [1986] Q.B. 235; cf. Allied Arab Bank Ltd v Hajjar, above. See also Thaha v 
Thaha (1987) 17 Fam.Law 234; Re Jeffrey S. Levitt Ltd [1992] Ch. 457. 

2 See (1986) 45 C.L.J. 189 (C. Harpum); (1987) 103 L.Q.R. 246 (L. Anderson); (1988) 47 
C.L.J. 364 (N. Andrews); (1990) 20 U.W.A.L.R. 143 at 160 (J. Martin); B. v B. (injunction: 
jurisdiction) [1998] 1 W.L.R. 329. 

3 Below, para.25-015. 
* See de Smith, Woolf and Jewell, Judicial Review of Administrative Action, (5th ed.), 

pp.642-644. 
5 Tito v Waddell (No.2) [1977] Ch. 106 at 259 (Megarry V.C). See also Chapman v Michael-son 
[1909] 1 Ch. 238. 5 Below, paras 12-006, 23-042. 7 Below, paras 24-033, 25-043. 
* Wood v Scarth (1855) 2 K. & J. 33 (in equity); (1858) 1 F. & F. 293 (at law); Webster v Cecil 

(1861) 30 Beav. 62; Johnson v Agnew [1980] A.C. 367, below, para.24-046. 
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The position is different where the purchaser is a purchaser of an 
equitable interest only. The competition then is between two equita-
ble interests; and the rule here is that the first in time prevails.

15
 By 

way of exception, a purchaser of an equitable interest can defeat 
prior "mere equities", such as rights to rectification or to set aside a 
voidable contract.

16
 It seems that a bona fide purchaser of an equita-

ble interest in the land for value without notice will take free of mere 
equities,

17
 and, a fortiori, a purchaser of a legal estate.

18
 

C. Notice 

1-042 i. Meaning of Notice. Apart from legislation
19

 a purchaser is 
taken to have notice of an equitable interest unless he can show that 
"he took all reasonable care and made inquiries, and that, having 
taken that care and made inquiry, he received no notice of the trust 
which affected the property" .

20
 He must show that he had no notice 

actual, constructive or imputed. 
Actual notice is the simple case where the purchaser subjectively 

knew of the equitable interest. Constructive notice exists where 
knowledge of the equitable interest would have come to him if he 
had made all such inquiries as a prudent purchaser would have 
made. Imputed notice covers actual or constructive notice to his 
agent who was acting as such in the transaction in question.

21
 

1-043 ii. Duty to Make Inquiries. The inquiries which should be made 
will depend on the type of property in question. A purchaser, how-
ever, should always inspect the premises, and has notice of the 
interest of a person in occupation of the property.

22
 

1-044 (a) Land. With the unregistered title system, a vendor satisfied a 
purchaser of his ownership of the land by producing title deeds 
which traced the history of the ownership of the land. The title had 

15 
Re Morgan (1881) 18 Ch.D. 93; McCarthy and Stone Ltd v Hodge & Co. [1971] 1 W.L.R. 
1547. 

16 
Shiloh Spinners Ltd v Harding [1973] A.C. at 721. See, however, Callings v Lee [2001] 2 
All E.R. 332 (where non-consensual transfer procured by fraudulent misrepresentation 
transferor retains full equitable interest and not a "mere equity" to set aside).  

17 
National Provincial Bank Ltd v Ainsworth [1965] A.C. 1175 at 1238; (2002) 118 L.Q.R. 
296 (D. O.' Sullivan). 

18 
Smith v Jones [1954] 1 W.L.R. 1089. For the position of mere equities in registered land, 
seeL.RA. 2002, s.116. 

19 
Especially L.C.A. 1972, below, para. 1-046. 

w
per Fry J. in Re Morgan (1881) 18 Ch.D. 93 at 102. 

21 
L.P.A. 1925, s.199. 

22 
Barnhart v Greenshields (1853) 9 Moo.P.C. 18; Hunt v Luck [1902] 1 Ch. 428; Kingsnorth 
Finance Co. Ltd v Tizard [1986] 1 W.L.R. 783; cf. Bristol and West Building Society v 
Henning [1985] 1 W.L.R. 778. 



Equitable Remedies 33 

  

jurisdiction to award compound interest is not, however, regarded as 
an equitable remedy in the sense of being exercisable in aid of 
common law remedies.

88
 

The ancient prerogative writ ne exeat regno,
sg

 later adapted by 
equity, has recently enjoyed something of a revival. It prevents the 
defendant from leaving the jurisdiction before final judgment, its 
purpose being to coerce him to give security for an equitable debt, 
on pain of arrest. The stringent conditions for its grant were laid 
down in Felton v Callis,

90
 but more recent cases have tended to 

relax them,
91

 perhaps unjustifiably.
92

 The conditions may also be 
sidestepped by the grant of an interlocutory injunction against leav-
ing the jurisdiction.

93
 

The remedy of the declaration had some connection with equity in 
origin,

94
 but the jurisdiction to grant it is now governed wholly by 

statute.
95

 Finally, although not remedies in the traditional sense, the 
constructive trust and the doctrine of tracing are sometimes so de-
scribed. These will be examined elsewhere.

96
 

The differing character of equitable remedies must be appreci-
ated. First, it is obvious that factors such as fraud, misrepresentation 
and mistake are relevant to the exercise of a discretionary jurisdic-
tion to issue injunctions and orders of specific performance. Here, 
the question is ordinarily one of the manner in which an already 
existing legal or equitable right is enforced.

97
 The right itself is not 

affected. Thus if equity refuses to order specific performance of a 
contract due to a defendant's mistake, the claimant's right to sue for 
damages still subsists

98
: it is merely that a supplementary method of 

enforcement is denied. But secondly, other equitable remedies are 
larger in their effect; if equity rescinds a deed or a contract, a right to 
sue on that contract or deed ceases to be available at law. Equity will 
exercise this jurisdiction on grounds on which law takes no similar 

1-038 

8 Westdeutsche Landesbank Girozentrale v Islington LBC [1996] A.C. 669 (Lords Goff and 
Woolf dissenting). 

9 For its history, see Allied Arab Bank Ltd v Hajjar [1988] Q.B. 787. 
"[1969] 1 Q.B. 200. 
1 Lipkin Gorman v Cass, The Times, May 29, 1985; Al Nahkelfor Contracting and Trading 
Ltd v Lowe [1986] Q.B. 235; cf. Allied Arab Bank Ltd v Hajjar, above. See also Thaha v 
Thaha (1987) 17 Fam.Law 234; Re Jeffrey S. Levitt Ltd [1992] Ch. 457. 

2 See (1986) 45 C.L.J. 189 (C. Harpum); (1987) 103 L.Q.R. 246 (L. Anderson); (1988) 47 
C.L.J. 364 (N.Andrews); (1990) 20 U.W.A.L.R. 143 at 160 (J. Martin); B. v B. (injunction: 
jurisdiction) [1998] 1 W.L.R. 329. 

3 Below, para.25-015. 
4 See de Smith, Woolf and Jowell, Judicial Review of Administrative Action, (5th ed.), 
pp.642-644. 

5 Tito v Waddell (No.2) [1977] Ch. 106 at 259 (Megarry V.C). See also Chapman v Michael- 
son [1909] 1 Ch. 238. 

6 Below, paras 12-006, 23-042. 
7 Below, paras 24-033, 25-043. 
8 Wood v Scarth (1855) 2 K. & J. 33 (in equity); (1858) 1 F. & F. 293 (at law); Webster v Cecil 
(1861) 30 Beav. 62; Johnson v Agnew [1980] A.C. 367, below, para.24-046. 
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action, for instance, in cases of constructive fraud or wholly in-
nocent misrepresentations, so that the equitable remedy affects the 
substance of a claimant's rights, and not merely the manner of their 
enforcement. This is also true when the equitable remedy of rectifi-
cation is called into operation, a remedy by which a term of a 
document is varied so as to make it accord with the parties' real 
intentions. Thirdly, it should be noted that an equitable remedy may 
fulfil a task intermediate between the situations so far considered, 
the task of enabling a claimant to take full advantage of a right at 
common law. A claimant may, for instance, have a right at common 
law to rescind a contract for fraud, but may be at common law 
unable to exercise that right" because a precise restitutio in in-
tegrum is not possible. Equity has a wider discretion to rescind in 
such a case by devising a fair, if not a precise, return of the parties to 
something approaching their original positions.

1
 

As we shall see, it is in the field of remedies that equity displays 
perhaps the greatest inventiveness and capacity for development, 
providing relief in new situations as they arise.

2
 

7. THE BONA FIDE PURCHASER OF THE LEGAL ESTATE FOR VALUE 

WITHOUT NOTICE 

1-039 As we have seen, the use was enforceable against the feoffee to uses 
because the feoffee's conscience was bound by the undertaking 
which he had given to hold the property to the use and benefit of the 
cestui que use. Similarly with a trustee and beneficiary. So long as 
the same person remained trustee, this theory works quite simply. 
But if the legal estate passes from him to another person, how is the 
conscience of the transferee affected? The question is then one of 
determining, as a matter of policy, whether this new holder of the 
legal estates is to be bound by the trust.

3
 Any way in which the 

equitable ownership of a beneficiary is destroyed is of course a 
serious weakening of the position of the beneficiary; and equity 
strives always to protect him.

4
 

Thus, a trust is binding on a person to whom the trustee gave the 
property

5
; or a mere occupier,

6
 and also on a purchaser who bought 

it if he knew or could by reasonable inquiries have found out about 

99 And would be confined to an action for damages. 
1 Spence v Crawford [1939] 3 All E.R. 271; a decision showing that equity may be more 

willing to do so in cases of actual fraud than in others. 
2 See particularly search orders and freezing injunctions, below, paras 25-077, 25-080. 
3 Maitland, pp.111 et seq. See also [1997] Conv. 431 (J. Howell). 
4 Ibid, at 220. 
5 Re Diplock [1948] Ch. 465, at 544-545. 
6 Mander v Falcke [1891] 2 Ch. 554. 
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the existence of the trust.
7
 In short, the trust is binding on everyone 

coming to the land except the bona fide purchaser of a legal estate 
for value without notice actual, constructive or imputed.

8
 

The doctrine applies to land and personalty. As far as land is 
concerned, its importance has diminished now that the system of 
registration of title applies throughout England and Wales. Under 
this system the doctrine of notice has little scope for application.

9 

But some unregistered land remains, because there is no duty to 
register the title until a transaction of a specified kind after the area 
has become one of compulsory registration of title.

10
 Even with 

unregistered land, the doctrine of notice was largely replaced, as will 
be seen, by the Land Charges Act 1925 (now the Act of 1972). In the 
account which follows, it should thus be borne in mind that in the 
case of registered land, the traditional doctrine applies only to trans-
actions occurring before the title was registered, although some 
aspects of the doctrine have wider application.

11
 

A. Purchaser for Value 

The purchaser must have given consideration in money, or mon-
ey's worth,

12
 or the consideration of marriage.

13
 Otherwise he is a 

donee, and bound by the trust regardless of notice. A purchaser 
includes a mortgagee

14
 or lessee. 

1-040 

  

B. Legal Estate 

This doctrine is based on the maxim that when the equities are 
equal the law prevails. In the case of a purchase of a legal estate for 
value without notice, the equities are equal between the purchaser 
and the beneficiaries; the purchaser's legal estate is allowed to 
prevail. 

1-041 

' Pilcher v Rawlins (1872) L.R. 7 Ch.App. 250. 
! Such a purchaser can pass his good title to a purchaser with notice under the rule in Wilkes v 

Spooner [1911] 2 K.B. 473. ! Interests protected on the register and overriding interests 
(L.R.A. 2002, s.29 and Sch.3) are 

binding on a purchaser of registered land, regardless of notice, and whether legal or 
equitable. L.R.A. 2002 replaced L.R.A. 1925 with effect from October 2003. ' L.R.A. 

2002, s.4. The occasions for registration include sales, gifts, assents on death and 
certain mortgages and leases. ' Below, para. 1-046. '- Thorndike v Hunt (1859) 3 De G. & J. 

563. Nominal consideration does not suffice; Nurdin 
& Peacock pic v D. B. Ramsden & Co. Ltd [1999] 1 E.G.L.R. 119. ' i.e. a future marriage. 

An ante-nuptial settlement is deemed to be made for value in respect 
of the spouses and the issue of the marriage, below, para.4-017. ^Kingsnorth 

Finance Co. v Tizard [1986] 1 W.L.R. 783; see L.P.A. 1925, s.205(xxi). 
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The position is different where the purchaser is a purchaser of an 
equitable interest only. The competition then is between two equita-
ble interests; and the rule here is that the first in time prevails.

15
 By 

way of exception, a purchaser of an equitable interest can defeat 
prior "mere equities", such as rights to rectification or to set aside a 
voidable contract.

16
 It seems that a bona fide purchaser of an equita-

ble interest in the land for value without notice will take free of mere 
equities,

17
 and, a fortiori, a purchaser of a legal estate.

18
 

C. Notice 

1-042 i. Meaning of Notice. Apart from legislation
19

 a purchaser is 
taken to have notice of an equitable interest unless he can show that 
"he took all reasonable care and made inquiries, and that, having 
taken that care and made inquiry, he received no notice of the trust 
which affected the property".

20
 He must show that he had no notice 

actual, constructive or imputed. 
Actual notice is the simple case where the purchaser subjectively 

knew of the equitable interest. Constructive notice exists where 
knowledge of the equitable interest would have come to him if he 
had made all such inquiries as a prudent purchaser would have 
made. Imputed notice covers actual or constructive notice to his 
agent who was acting as such in the transaction in question.

21
 

1-043 ii. Duty to Make Inquiries. The inquiries which should be made 
will depend on the type of property in question. A purchaser, how-
ever, should always inspect the premises, and has notice of the 
interest of a person in occupation of the property.

22
 

1-044 (a) Land. With the unregistered title system, a vendor satisfied a 
purchaser of his ownership of the land by producing title deeds 
which traced the history of the ownership of the land. The title had 

15 
Re Morgan (1881) 18 Ch.D. 93; McCarthy and Stone Ltd v Hodge & Co. [1971] 1 W.L.R. 
1547. 

16 Shiloh Spinners Ltd v Harding [1973] A.C. at 721. See, however, Callings v Lee [2001] 2 
All E.R. 332 (where non-consensual transfer procured by fraudulent misrepresentation 
transferor retains full equitable interest and not a "mere equity" to set aside). 

" National Provincial Bank Ltd v Ainsworth [1965] A.C. 1175 at 1238; (2002) 118 L.Q.R. 
296 (D. O.'Sullivan). 

18 Smith v Jones [1954] 1 W.L.R. 1089. For the position of mere equities in registered land, 
seeL.R.A. 2002, s.116. 

19 Especially L.C.A. 1972, below, para.1-046. 
20 p er  Fr y  J .  i n  R e M or g a n  ( 1 8 81 )  1 8  C h. D .  93  a t  1 0 2 .  
21 L.P.A. 1925 ,  s .199.  
22 

Barnhart v Greenshields (1853) 9 Moo.P.C. 18; Hunt v Luck [1902] 1 Ch. 428; Kingsnorth 
Finance Co. Ltd v Tizard [1986] 1 W.L.R. 783; cf. Bristol and West Building Society v 
Henning [1985] 1 W.L.R. 778. 
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to start with a good root of title
23

 at least 15 years old.
24

 A prudent 
purchaser would examine that document and every one subsequent 
to it; he would normally be held to have constructive notice of every 
equitable interest which appeared on the title,

25
 but not of those 

disclosed by earlier deeds with which he was not concerned. If he 
agreed to accept a title which began later than the statutory period of 
15 years, he did so at his own risk, and would be bound by equitable 
interests disclosed by documents which were within the statutory 
period but prior to the agreed date.

26
 There was an exception where 

there were in fact deeds which disclosed an equitable interest, but 
the vendor was able to produce an apparently perfect title after 
suppressing some of them.

27
 

(b) Personalty. The doctrine of notice in the strict conveyancing 1-045 
sense does not apply to personalty, because there is no duty on the 
purchaser to examine the seller's title; and usually there are no documents of 
title.

28
 A purchaser of shares is not required to inquire about beneficial 

ownership, nor may notice of any trust affecting the shares be entered on the 
company's register of shareholders. However, where some equitable interest 
or charge is disclosed to a purchaser of personalty or presents itself to his 
notice, he will be bound by it if it is not satisfied out of the purchase money.

29
 

The doctrine of constructive notice applies even to commercial dealings with 
personalty, where the facts known to the purchaser make it imperative to 
seek an explanation, without which it is obvious that the transaction is 
probably improper.

30
 

iii. Registration. The Land Charges Act 1925 introduced a sys-   1-046 
tem of registration of various interests in unregistered land.

31
 Local land 

charges are dealt with in the Local Land Charges Act 1975. Most of the 
registrable interests are equitable, but a legal mortgage where the 
mortgagee does not take possession of the title deeds is 

2 1  i .e.  "a document  which describes the land sufficiently to identi fy it ,  which shows a disposi t ion  
of the whole legal  and equi t able int e rest  contract ed to be sold ,  and which contains n o t h in g  
t o  t h r ow  a n y  d ou bt  o n  t h e  t i t l e " ;  M .  &  W . ,  p .6 9 2 .  

2 4L.P .A. 1969,  s .23.  
25 C art e r  v  C a r t e r  ( 1 8 5 7)  3  K .  &  J .  6 1 7 .  
26 Re Ni sb e t  and  P ot t ' s  C ont ra c t  [190 6]  1  Ch .  3 86;  a f f i rming  [ 19 05]  1  C h .  39 1 .  
27 Pilcher v Rawlins (1872) L.R. 7 Ch.App. 259. 
28 See Factors Act  1889,  s .l (4).  The regist rat ion book of a car i s  not  a document  of t i t le:  Joblin  

v  Watk ins  a nd  R os eve ar e  (M otors )  L td  [19 49 ]  1  A l l  E .R .  4 7 .  
29 N el s o n  v  L a r hol t  [ 1 9 48 ]  1  K . B .  3 3 9 .  
3°Macmil lan Inc.  v Bishopsgate Inves tment  Trust  pic (No.3) [1995] 1 W.L .R. 978 at  1014 

(shares);  affi rmed [1996] 1 W.L.R. 387.  See also the sequel ,  MCC Proceeds  Inc.  v Lehman 
Bro the rs  I n t ern a t ional  (Eu ro pe)  [19 9 8]  4  A l l  E .R .  6 75;  ab ove ,  par a .1 - 02 3 .  

3 1  L.C.A. 1972 does not  apply to regi stered l and;  but  al l  the inte rests conta ined i n i t  can be  
prot ect ed by  not i ce under  L.R .A.  2002  ( repl acing  earl i e r l egi sl at i on) .  
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included,
32

 and one is a statutory creation.
33

 Registration is deemed to 
be actual notice to all persons so long as the registration remains in 
force

34
 whereas failure to register makes the charge void against a 

purchaser.
35

 

It will be seen that this enactment has vitally affected the old 
doctrine of notice. A purchaser is deemed to have notice of a charge 
if it is registered. If the charge is not registered, it has been held that 
he takes free even if he actually knows about it,

36
 or if the interest in 

question is that of a person who is in actual occupation of the land,
37 

and the House of Lords has held that the court cannot enquire into 
the good faith of the purchaser, nor into the adequacy of the consid-
eration paid by him.

38
 

D. Overreaching
39

 

1-047 More important for our present purposes than the registration 
provisions are the equitable interests enjoyed by beneficial owners 
under trusts of land. Under the Law of Property Act 1925, s.l(l), the 
only legal estates which can exist in land after 1925 are the fee 
simple absolute in possession and the term of years absolute. Thus, 
in every case in which the beneficial ownership of land is split into 
successive interests (other than leases), the interests are equitable. 
The 1925 legislation provided that all successive beneficial interests 
in land must be held either behind a trust for sale or under a strict 
settlement under the Settled Land Act 1925. Under Part I of the 
Trusts of Land and Appointment of Trustees Act 1996, this dual 
system was replaced by the single system of the "trust of land". 
Although existing strict settlements are unaffected,

40
 no new ones 

may be created. The 1996 Act applies to other trusts of land, when-
ever created. The "trust of land" now embraces situations (primarily 
co-ownership and intestacy) where statutory trusts for sale were 
imposed before the 1996 Act, expressly created trusts for sale, and 
bare trusts of land (where the land is held for an adult beneficiary 
absolutely entitled).

41
 The legal estate is vested in trustees, who 

have a power of sale. When the land is sold by the trustees (or by the 

32 L.C.A. 1972,  s .2(4)  Class  C( i ) .  
33 

Class F.  See Fami ly Law Act  1996,  re -enact ing Mat r imonial  Homes Act  1983.  
3 4

L.P.A. 1925, s.  198(1). 
35 

L.C .A.  1972,  s . 4;  L . P.A.  1925,  s . !99 ( l )( i ) .  
36 

Hol ling ton  Brothers v Rhodes  [1951]  2  A l l  E.R.  578n.  
37 

Sm i th v Jones [1954] 1  W.L.R .  1089;  Lloyd' s  Bank  pic v  C arrick [1996] 4  Al l  E.R .  630.  
38 

Midland Bank Trus t  Co.  Ltd v Green [1981] A.C.  513;  (1981) 97 L.Q.R.  518 (B.  Green);  
(1981) 40 C.LJ.  213 (C. Harpum);  [1981] Conv. 361 (H.  Johnson);  (son, holding unregi s -  
terd option to purchase valuable  l and granted by father ,  not  protected when father  sold to  
mother  fo r  £500).  

39 
See general ly  Breach of  Trust  (eds Bi rks and Pret to) ,  Ch .4 (D.  Fox). 

40 
Save that  no l and held on cha ri t able  t rust s  may be set t l ed l and;  s .2 (5 ) .  

41 
s.l(l), (2). 



The Bona Fide Purchaser of the Legal Estate 39 

tenant for life of an existing strict settlement, in whom the legal 
estate is vested), the purchaser takes free from the beneficial inter-
ests, which are transferred to the proceeds of sale.

42
 Thus the benefi-

ciaries have interests in the proceeds which are equivalent to those 
which they had in the land. This is so whether the title is registered 
or unregistered. 

This process of transfer of beneficial interests from the land to the 
purchase money is called "overreaching." Provided that any capital 
money which is payable is paid to at least two trustees, the purchaser 
takes free of the beneficial interests even if he knew of them. There 
is no room for the application of the doctrine that occupation by the 
beneficiaries gives constructive notice to the purchaser.

43
 Nor, in 

unregistered land, is there any machinery for the registration of such 
interests. It has been held that overreaching applies also to interests 
arising under the doctrine of proprietary estoppel.

44
 

Where, however, the purchase money is paid to a sole trustee (for 
example, a husband who is sole legal owner of a house in which his 
wife has a share in equity), the doctrine of overreaching cannot 
apply. In such a case the doctrine of notice remains applicable in 
unregistered land, so that occupation by the wife is likely to give 
constructive notice to a purchaser or mortgagee.

45
 In the case of an 

acquisition mortgage, however, where the legal owner could not 
have bought the property without the mortgage loan, it has been held 
that a person claiming an equitable interest has no rights against the 
mortgagee but only against the legal owner, even if in occu-
pation.

46
 

The doctrine of notice in its conveyancing sense therefore applies 
only in the cases of equitable interests in unregistered land which are 
neither registrable nor overreachable, such as a restrictive covenant 
entered into before 1926 and a few other examples.

47
 The cases 

2 
L.P.A. 1925, s.2(l), as amended by the 1996 Act. See (2003) 119 L.Q.R. 94 (G. Ferris and 
G. Battersby), comparing the operation of the doctrine in registered and unregistered  
land. 

3 
City of London Building Society v Flegg [1988] A.C. 54. Overreaching can occur even if no 
capital money is payable at the time of the conveyance; State Bank of India v Sood [1997] 
Ch. 276 (mortgage to secure existing and future debts); [1997] Conv. 134 (M. Thompson); 
(1997) 56 C.L.J. 494 (M. Oldham); [1998] Conv. 168 at 182 (G. Ferris and G. Bat  
tersby). 

* Birmingham Midshires Mortgage Services Ltd v Sabherwal (2000) 80 P. & C.R. 256. 
5
 Kingsnorth Finance Co. Ltd v Tiwrd [1986] 1 W.L.R. 783; cf. Bristol and West Building 
Society v Henning [1985] 1 W.L.R. 778; Abbey National Building Society v Cann [1991] 1 
A.C. 56; Equity & Law Home Loans Ltd v Prestidge [1992] 1 W.L.R. 137. (Equitable owner 
who acquiesced in or impliedly authorised mortgage by legal owner deemed to intend to 
cede priority to mortgagee). 

5
 Abbey National Building Society v Cann, above. 

7
 Poster v Slough Estates Ltd [1968] 1 W.L.R. 1518 (right to enter to remove fixtures); Shiloh 
Spinners Ltd v Harding [1973] A.C. 691 (equitable right of entry). 
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seem "to show that there may well be rights, of an equitable charac-
ter outside the provisions as to registration and which are incapable 
of being overreached."

48
 

It is important to appreciate, however, that the doctrine of notice 
still operates in the context of beneficial interests under a trust of 
unregistered land where the doctrine of overreaching cannot apply 
because there is only one trustee.

49
 Although such interests cannot 

be registered, a wife's statutory right to occupy the matrimonial 
home is registrable.

50
 This, however, has no effect on the enforce-

ability of any equitable interest she may have. However, priority 
disputes governed by unregistered land principles will become in-
creasingly rare. 

E. Other Applications of the Doctrine of Notice 

1-048 We have seen that the traditional doctrine is now restricted in its 
application. The doctrine in its wider form, however, remains signif-
icant. As discussed above, it can apply even to commercial dealings 
with personalty.

51
 The defence of purchaser without notice operates 

in the context of personal claims arising from the receipt of trust 
property transferred in breach of trust and of proprietary tracing 
claims, as will be explained in Chapters 12 and 23 respectively. 

The House of Lords applied the doctrine in its wider sense in 
Barclays Bank pic v O'Brien,

52
 where the question was whether a 

wife could set aside a mortgage or guarantee entered into with the 
bank as a result of her husband's misrepresentation or undue influ-
ence. This was not the traditional doctrine because there was only 
one transaction. The issue was not whether the bank could take free 
of a prior interest but whether enforcement of the transaction by the 
bank would be taking advantage of the husband's equitable fraud.

53 

The solution lay in the doctrine of constructive notice, whether the 
land had a registered or unregistered title. This was "not the same 
'doctrine of notice' so beloved of property lawyers and now largely 
replaced by registration of title."

54
 Thus the doctrine has a role to 

play beyond the confines of unregistered land. Indeed, it "lies at the 
heart of equity."

55
 

'per Lord Wilberforce in Shiloh Spinners v Harding [1973] A.C. 691 at 721. 
'Above, para. 1-047. 
' Land Charges Act 1972, s.2(7) (Class F). 
Above, para. 1-045. : [1994] 1 A.C. 180; 
below, para.26-010. 
(1995) 15 L.S. 35 (G. Battersby). 
[1994] Conv. 421 at 423 (M. Dixon and C. Harpum). See also All E.R. Rev. 1993 p.367 (W. 
Swadling); [1994] Conv. 140 (M. Thompson); (1994) 144 N.L.J. 765 (P. O'Hagan); [1995] 
Conv. 250 (P. Sparkes); (1995) 54 C.L.J. 280 (A. Lawson) and 536 (J. Mee); [1996] Conv. 
34 (J. Howell). 1 Barclays Bank pic v O'Brien, above, at 195 (Lord Browne-

Wilkinson). 
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In this Introduction, it has only been possible to mention certain 1-049 
heads of equitable jurisdiction as they became relevant, and it may be 
helpful to the understanding of equity to list the subjects which should 
properly be included within it. No list can be exhaustive. Certain matters 
however are assigned to the Chancery Division by the Supreme Court Act 
1981.

56
 They are: 

The sale, exchange or partition of land, or the raising of charges 

on land; 

The redemption or foreclosure of mortgages; 

The execution of trusts; 

The administration of the estates of deceased persons; 

Bankruptcy; 

The dissolution of partnerships or the taking of partnership or  

other accounts; 

The rectification, setting aside or cancellation of deeds or other  

instruments in writing; 
Probate business, other than non-contentious or common form 

business; 

Patents, trade marks, registered designs or copyright; 

All causes and matters involving the exercise of the High Court's 

jurisdiction under the enactments relating to companies. 

All divisions of the High Court, however, exercise co-ordinate 
jurisdiction. Where a matter arises which has not been assigned to 
one division, it should go to whichever division is the more appro-
priate and convenient; in many cases the claimant's counsel will be 
able to choose. If the action is brought in the wrong division, it may 
be retained or transferred at the discretion of the judge.

57
 

9. THE TRUST IN MODERN LAW
58

 

Trusts are primarily about money and the preservation of wealth.    1-050 
The idea of the trust developed as a means for providing for the 

56
s.61 andSch.l. 

57 
Supreme Court  Act  1981,  ss . 61 (6 ) ,  65 .  

58 
See  ( 199 0)  1 06  L.Q.R. 87  ( D .  Ha y t on) ;  (1 994 )  11 0  L.Q.R.  238  ( S i r  An t hony  Ma son ) ;  
(1996) 10 T.L. I .  38 (W.  Goodhart ) .  
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family. Although the trust still plays a significant role in establishing 
ownership of property on family breakdown,

59
 it "can no longer be 

doubted that equity has moved out of the family home and the 
settled estate and into the market-place".

60
 A major area of activity 

is in the holding of the property of charities and other non-profit 
making bodies. A modern and significant role has emerged for the 
trust in the constitution of pension funds,

61
 although such trusts 

differ from traditional trusts in so far as there is a contractual rela-
tionship of employment and the beneficiaries have given considera-
tion.

62
 Unit trusts and investment trusts

63
 are designed to spread 

investment risks. Thus the trust continues to be a form of property-
holding of ever-increasing importance because of its adaptability 
and convenience in effecting complicated forms of settlement. In-
deed, "as the principles of equity permeate the complications of 
modern life, the nature and variety of trusts ever grow."

64
 

If a settlor wishes to give property to his wife for life and after her 
death to various other members of the family, it would be possible to 
arrange a system of law by which it could be done without using a 
trust. Indeed, the early common law did so, in an elementary form. 
Roman law did so

65
; as do those countries which have followed 

modernised systems of Roman law.
66

 

In England, full use has been made of the convenience of the 
system whereby the legal estate is in the trustees and the equitable or 
beneficial ownership is kept separate. We have seen that this is 
insisted upon for the creation of successive or concurrent interests in 
land under the 1925 legislation.

67
 The legal title can be kept clear of 

beneficial interests; the land can be sold free of them to a purchaser, 
who can overreach them. Thus a most elaborate system of beneficial 
interests can be created without complicating the title to the land. 

The same advantages exist with personalty. Most modern settle-
ments deal wholly or partly with personalty in the form of invest-
ments. No system of legal future interests in personalty ever 
developed; for settlements of personalty did not arise until the sys- 

59 
Below,  Ch. l l .  

60 
(1995) 9 T.L.I. 35 at 36 (Sir Peter Millett); (1997-98) 8 K.C.L.J. 1 at 4 et seq. (Sir Anthony 
Mason). 

61 Below. Ch.16. 
62 Below, para. 16-005. 
63 

Below, para. 18-009. For other commercial  uses of t rusts,  see Modern International Devel  
opm ents in Trust  Law (ed.  D.  Hayton) ,  Ch.8.  

64 
Re a So l ic i tor [1952] Ch .  328 at  332 ,  per Roxburgh  J .  

65 
Buc k l and  a nd  Mc Nai r :  Rom an L aw  and  C om m on Law  (2nd  e d . ) ,  pp .17 3  e t  seq .  

66 
See (1980) Journal  o f  Legal H is tory ,  p.6  (B.  Bei na rt ) ;  (1974) 48  Tul ane L .Rev .  917 ( J .  
Merryman). 

67 
Above, para. 1 -047. Similarly a t rust  i s necessary where there is incapaci ty to hold a legal  
esta te  in  l and,  as  in  the case o f  a  chi ld .  
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tern of trusts was well advanced. In this sphere also, it is most 
convenient to separate legal and equitable ownership; by doing so, 
the trustees can buy and sell shares without the purchaser being 
concerned with the beneficial interests.

68
 The beneficial interests 

attach to whatever is held by the trustees for the time being. 
Those are the simple cases. Settlors may wish to create other 

forms of settlement.
69

 With a gift for charitable purposes, for exam-
ple, there is no beneficial owner; such a gift is effected by a special 
form of trust.

70
 A settlor may wish to protect a beneficiary from his 

own extravagance by making it impossible for creditors to proceed 
against his limited interest; this is done by protective trust.

71
 The 

settlor may wish to allow his trustees to determine from time to time 
how the capital and income shall be distributed among the benefici-
aries; this is done by a discretionary trust.

72
 He may wish to provide 

for someone, such as his lover, by will without identifying her in 
that document; this is done by a secret trust.

73
 Each sort of trust will 

be considered in its proper place. It will in each case be seen that the 
desired result could have been effected without the existence of a 
trust; but that the trust is a very satisfactory and convenient way of 
effecting it; and that this has become the only way in which it can 
now be effected in English law. In some cases, however, the trust 
has not afforded a solution, for example, in the case of gifts for 
abstract non-charitable purposes.

74
 Theoretical difficulties have also 

been encountered with the property of unincorporated associa-
tions.

75
 Finally, it should never be forgotten that there is one factor 

which dominates all others in the context of the creation of trusts in 
modern law: taxation. Although the law of equity and trusts can be 
understood without it, it will be appreciated that the popular forms 
of trust in recent years have been those which reduce to a minimum 
the liability to tax. The Chancery lawyer's job is to be able to advise 
on these matters and to create the most appropriate trusts to meet the 
wishes of the settlor. 

68 
No notice of any trust  can be entered on the register of shareholders (Companies Act  1985,  
s.360). 

69 
It  should not  be forgotten tha t  the t rust  may also be created unintent ional ly. See Result ing  
and Const ruct ive Trust s ,  below,  Chs 10,  12.  

70 
Below, Ch.l 5.  Also a gift  for a non -human object , such as the maintenance of  an animal  or a  
tombst one;  bel ow,  pa ras  14 -010,  14 -011 e t  seq.  

71 
Below,  Ch.7. 

72 
Below,  Ch.8. 

73 
Below,  Ch.5.  A modern variat ion i s the "bl ind t rust " .  A poli t i c ian may receive funding of  
which the source is not  revealed, or may place his assets with t rustees to be administered on  
t h e  b a s i s  t h a t  h e  i s  n o t  i n f o r m e d  o f  i n v e s t m e n t s  m a d e .  B y  t h e s e  m e a n s  h i s  p o l i t i c a l  
deci s ions a re  seen to  be uninfluenced  by per sonal  interest s .  See fu rther  (1998) 3  A m i c us  
C uri ae  22 (P.  Matthews).  

74 
Below, Ch. 14.  

"Below, para. 14-014. 
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THE CREATIVITY OF EQUITY 

1-051 One question which has arisen is whether the category of equitable 
interests is closed, or whether new ones might be created.76 One 
clear example is the restrictive covenant, which, since Lord Eldon's 
day, has evolved from a contractual right to an equitable interest 
enforceable against the covenantor's successors in title. Another 
possibility is the contractual licence, although the matter awaits 
clarification in the House of Lords.77 One view is that the modern 
machinery for law reform should be relied upon in preference to 
judicial creativity.78

 

Bagnall J., in a case concerning matrimonial property, warned 
against unwarranted extensions of equitable jurisdiction in the fol-
lowing words: 

"In any individual case the application of these propositions 
may produce a result which appears unfair. So be it; in my view 
that is not an injustice. I am convinced that in determining rights, 
particularly property rights, the only justice that can be obtained 
by mortals, who are fallible and are not omniscient, is justice 
according to law; the justice which flows from the application of 
sure and settled principles to proved or admitted facts. So in the 
field of equity, the length of the Chancellor's foot has been meas-
ured or is capable of measurement. This does not mean that equity 
is past childbearing; simply that its progeny must be legiti -
mate—by precedent out of principle. It is well that this should be 
so; otherwise no lawyer could safely advise on his client's title 
and every quarrel would lead to a law suit."79

 

Throughout this book it will be seen that the principles of equity 
have constantly developed and found new fields of application.80 

The reader, when examining these developments, might consider 
whether the words of Bagnall J. have been heeded. A few examples 
must suffice here. 

Many new developments have been seen in the field of injunc-
tions, notably the evolution of search orders and freezing injunc-
tions, designed respectively to prevent removal or destruction of  

76 
Eveleigh L.J.  in Pennine Raceway Ltd v Kirklees Metropoli tan Council [1983] Q.B. 382 at  
392, said, "There has been a  considerable  development  in the l aw in relat ion  to equitable  
interest s  and I  do not  think that  i t  i s  r ight  to  regard the category a s  c losed."  But  a t  397,  
Stephenson L.J .  prefe rred to  express  no view.  

77 
Bel ow,  para . 27 -014.  See Ashburn  An s tal t  v  Arnold [1989] Ch .  1 .  

78 
As in the case of the matrimonial  homes l egislat ion (now Family Law Act  1996), replacing  
Lord Denni ng ' s  "desert ed wi fe 's  equi ty . "  

79 
Cow cher v  C ow cher [1972] 1  W.L.R .  425 at  430 .  

80 
In  some f i e lds ,  however,  the role  of  equi ty  has decl ined.  The ent i t l ement  to  the funds on  
dissolut ion of an unincorporated association, for example, is today t reated as  more a matter  
of  cont ract  than of  t rust s .  See below,  pa ra .10 -013.  
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evidence and to prevent the assets of the defendant from being 
dissipated.

81
 Equity's excursions into the criminal law, however, 

have been restricted.
82

 Similarly, equity's "intrusion" into the com-
mon law rules on mistake in contract has been rejected.

83
 

The constructive trust has also proved to be a fertile field, assist-
ing in the enforcement of contractual licences against third parties

84
; 

and allowing unprotected interests to be enforced against purchasers 
of registered land.

85
 Constructive and resulting trusts have operated 

to give security to unsecured creditors
86

; and to determine the own-
ership of matrimonial and "quasi-matrimonial" property.

87
 Here we 

have seen the "new model constructive trust," a term first used by 
Lord Denning M.R. in the case concerning the claim of a cohabitant 
to a share in the home, where he said, "Equity is not past the age of 
childbearing. One of her latest progeny is a constructive trust of a 
new model. Lord Diplock brought it into the world

88
 and we have 

nourished it" ,
89

 

Other areas where equity's creativity has shown itself in modern 
times include proprietary estoppel

90
 and the restriction of the rights 

of a mortgagee.
91

 This brief survey indicates the dynamism of eq-
uity. The developments discussed above, and others, will be exam-
ined in the relevant parts of the book. 

11. THE RECOGNITION OF TRUSTS ACT 1987
92

 

The trust is an English concept which has spread to common law,   1-052 
but not civil law, jurisdictions.

93
 The 1984 Hague Convention on the 

1 Below, paras 25-077, 25-080. 
2 R.C.A. Corp. v Pollard [1983] Ch. 135; below, para.25-013. 
3 Great Peace Shipping Ltd v Tsavliris Salvage (International) Ltd [2003] Q.B. 679; below, 
para.26-003. 

4 Ashburn Anstalt v Arnold, above; below, para.27-017. 
5 Peffer v Kigg [1977] 1 W.L.R. 285; Lyus v Prowsa Ltd [1982] 1 W.L.R. 1044. See (2004) 
120 L.Q.R. 640 (E. Cooke and P. O'Connor). 

5 Barclays Bank Ltd v Quistclose Investments Ltd [1970] A.C. 567, below, para.2-009. See 
also Re Kayford [1975] 1 W.L.R. 279. 

7 Below, Ch.ll. 
8 In Gissing v Gissing [1971] A.C. 886. 
' Eves v Eves [1975] 1 W.L.R. 1338 at 1341; cf. Allen v Snyder [1977] 2 N.S.W.L.R. 685 at 

701: "the legitimacy of the new model is at least suspect; at best it is a mutant from which 
further breeding should be discouraged." It seems that the "new model" is in decline; 
below, para. 12-043. 

3 Below, para.27-022. 
1 Quennell v Maltby [1979] 1 W.L.R. 318 (right to possession must be exercised bona fide 

and to protect security). 
2 (1987) 36 I.C.L.Q. 260 (D. Hayton); Underbill, Ch.23; (1998) 4 Trusts & Trustees 15 (M. 

Lupoi); Modern International Developments in Trust Law (ed. D. Hayton), Chs 2, 3. 
* A Bill drafted by the French Ministry of Justice sought to introduce "La Fiducie", a device 

similar to the trust, into French law, but it was not enacted. See [1992] Conv. 407 (H. 
Dyson). 
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Law applicable to Trusts and their Recognition establishes common 
principles between states on the law governing trusts and provides 
guidelines for their recognition. The United Kingdom, by means of 
the Recognition of Trusts Act 1987, has ratified the Convention. 

The ratification does not have the effect of changing the substan-
tive law of trusts of the United Kingdom, nor of importing trusts into 
civil law jurisdictions. The Convention seeks to establish uniform 
conflict of laws principles and to assist civil law states to deal with 
trust issues arising within their jurisdiction. Recognition implies, for 
example, that the trustee may sue and be sued in his capacity as 
trustee, and that the trust property is a separate fund and is not part 
of the trustee's estate.

94
 A trust is to be governed by the law chosen 

by the settlor, expressly or by implication. In the absence of any 
such choice, the trust is to be governed by the law with which it is 
most closely connected.

95
 The applicable law governs the validity 

and construction of the trust, and its effects and administration.
96

 

94 
Article 11, as set out in the Schedule to the 1987 Act.  

95 Articles 6 and 7. 
96 Article 8. 
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1. DISTINCTIONS 

MANY attempts have been made to define a trust, but none of them   2-001 
has been wholly successful.

1
 It is more useful to describe than to define a 

trust, and then to distinguish it from related but distinguishable concepts. 
A trust is a relationship recognised by equity which arises where 

property is vested in (a person or) persons called the trustees, which 
those trustees are obliged to hold for the benefit of other persons  

1 Co.Litt. 272b; Underbill and Hayton (16th ed.), p.3; Snell, p.109; Halsbury's Laws of 
England (4th ed.), Vol.48, p.343; (1955) 71 L.Q.R. 39 (A. Scott); (2002) 61 C.LJ. 657 (P. 
Parkinson). 

47 
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called cestuis que trust2 or beneficiaries. The interests of the benefi-
ciaries will usually be laid down in the instrument creating the trust, 
but may be implied or imposed by law.3 The beneficiary's interest is 
proprietary4 in the sense that it can be sold, given away or disposed 
of by will; but it will cease to exist if the legal estate in the property 
comes into the hands of a bona fide purchaser for value without 
notice of the beneficial interest.5 The subject-matter of the trust must 
be some form of property. Commonly, it is legal ownership of land 
or of invested funds; but it may be of any sort of property—land, 
money, chattels, equitable interests,6 choses in action,7 etc. There 
may also be trusts for charitable purposes; such trusts are enforced at 
the suit of the Attorney-General.8 There is much doubt and un-
certainty as to the status and validity of trusts for non-charitable 
purposes—as a trust for the building of a monument9 or for the 
maintenance of the testator's horses, dogs, and cats.10

 

A trust must be distinguished from certain other legal phenomena 
which resemble the trust, but which must be kept separate from it. 
The point of such distinguishing is threefold: first, to compare the 
different legal consequences of a trust and the related concept; sec-
ondly, to identify the circumstances in which the one concept must 
exist to the exclusion of the other; and thirdly, to identify the cir-
cumstances in which a trust may co-exist with the related concept, 
as may be the case, for example, with certain contracts and debts. 

A. Bailment 

2-002 Bailment is a relationship recognised by the common law, and 
arises where a chattel owned by A is, with A's permission, in the 
possession of B.11 The rights of the parties may or may not be 
governed by a contract. A is entitled to a certain standard of care by 
B in his stewardship of A's chattel. But this is very different from a 
trust. For there is no transfer of ownership from A to B; B's duties 

2 This is the correct plural; (1910) 26 L.Q.R. 196 (C. Sweet). 
3 Below, paras 2-032, 2-033. 
4 Above, para.1-018. Discretionary trusts and trusts for persons for particular purposes need 

separate consideration: below, Chs 8 and 14. 
5 Above, para. 1-039. 
6 For example, where a beneficiary under a settlement makes a settlement of his beneficial 

interest. 
7 For example, a trust of the benefit of a covenant, or of a debt, or of a bank balance. 
"Below, Ch.15. 

"Mussett v Bingle [1876] W.N. 170; Re Endacott [1960] Ch. 232; below, para.14-010. 
>0Peningall v Pettingall (1842) 11 L.J.Ch.  176; Re Dean (1889) 41 Ch.D. 552; below, 

para. 14-011. " Halsbury's Laws of England (4th ed.), Vol.2, p.830; Aluminium Industrie 
Vaassen B.V. v 

Romalpa Aluminium Ltd [1976] 1 W.L.R. 676, below, para.23-073; Re Goldcorp Exchange 
Ltd [1995] 1 A.C. 74 at 97. 
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are dependent on the rules of common law and not upon equity; and 
these duties are entirely different from, and minimal in character as 
compared with, those which would exist if B held the property as 
trustee for A. A trustee of shares is the legal owner of the shares and 
the certificates, and not a mere bailee of the latter.

12
 A bailor, A, 

could lose his legal ownership only through one of the ways in 
which legal owners may be deprived.

13
 But if the property was held 

by B on trust for A, A's equitable title could be defeated by the 
transfer of the legal title in the property to a bona fide purchaser for 
value without notice of the trust.

14
 

B. Agency 

The relationship of principal and agent, which is normally con- 2-003 
tractual, is governed by rules of common law and equity, while the 
relationship of trustee and beneficiary, which is rarely contractual, is 
exclusively equitable. The function of an agent is to represent the principal 
in dealings with third parties, while a trustee does not bring the beneficiaries 
into any relationship with third parties. There are, however, many 
similarities.

15
 The relationship of trustee and beneficiary is fiduciary; that of 

principal and agent is normally fiduciary, but not inevitably so.
16

 Both 
trustees and agents must act personally and not delegate their duties

17
; neither 

may make unauthorised profits from their office.
18

 

A significant distinction arises from the fact that the relationship 
of principal and agent is primarily debtor/creditor, while a trust is 
proprietary: the trust property vests in the trustee and the beneficiar-
ies are the equitable owners. The crucial point here is that a proprie-
tary right (so long as the property or its proceeds can be identified) is 
not affected by the defendant's insolvency, whereas a personal claim 
will abate with the claims of other creditors if the defendant cannot 
pay in full. 

An agent does not necessarily hold any property for the principal. 
Even if he does, he may merely have possession rather than title. 
The principal will have proprietary rights against the agent only if 

2 MCC Proceeds Inc v Lehman Bros International (Europe) [1998] 4 All E.R. 675 (benefici-
ary could not sue third party for conversion of certificates). 

' e.g. through estoppel, or the operation of the Factors Act 1899, ss.2, 8, 9; Sale of Goods Act 
1979, ss.21, 24, or the Consumer Credit Act 1974, Sch.4, para.22. 

* Above, para. 1-039 et seq. See MCC Proceeds Inc v Lehman Bros International (Europe) 
[1998] 4 All E.R. 675, above. 

5 See Fridman's Law of Agency (7th ed.), pp.23-27. 
5 Below, para.21-017. 
7 Below, para.20-012. 
'Below, Ch.21. 
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the agent has acquired title to property for the benefit of the princi-
pal. "That proposition is clear enough in the abstract, but it is often 
extremely difficult to gauge, especially where the subject matter is 
money . .. (i) whether the agent has acquired title or mere posses-
sion, and (ii) if he has acquired title, whether there is an intention to 
create a trust or to allow the agent to take an absolute title subject to 
a merely personal monetary obligation."

19
 

The above discussion relates to assets lawfully received by the 
agent on behalf of the principal. Where property is received in 
breach of fiduciary duty, as in the case of a bribe, it is now settled 
that the agent holds the property on trust for the principal.

20
 The 

consequence is that the principal's remedy does not depend on the 
agent's solvency, and the principal will be entitled to any increase in 
value of the property. 

C. Contract 
2-004 Trust and contract are quite different concepts. A contract is a 

common law personal obligation resulting from agreement between 
the parties. A trust is an equitable proprietary relation which can 
arise independently of agreement. However, there are various situa-
tions in which the distinction may be difficult to draw, or where the 
facts may give rise to both

21
; contracts and trusts are not mutually 

exclusive.
22

 

2-005 i. Settlements and Covenants to Settle. Property which is 
vested in the trustees of a settlement is held upon the trusts of the 
settlement, and the beneficiaries are the owners in equity of their 
interests under the settlement. But if the property has not yet been 
conveyed to the trustees, and is merely subject to a covenant to 
settle, then until recently the beneficiaries could only enforce the 
covenant if they had given consideration or were parties to the 
deed.

23
 This area is now subject to the development mentioned 

below. 

19 Heydon, Gummow and Austin, Cases and Materials on Equity and Trusts (4th ed.), 
p.467. 

20Att-Genfor Hong Kong v Reid [1994] 1 A.C. 324; below, para.21-026. 
21 As, for example, in the case of a constructive trust arising out of a specifically enforceable 

contract for sale, below, para. 12-035; or possibly in the case of a contractual licence, 
discussed below. Consideration does not negative a trust; Carreras Rothmans Ltd v Free-
man Mathews Treasure Ltd [1985] Ch. 207. 

22Baird v Baird [1990] 2 A.C. 548 at 560; Imperial Group Pension Trust Ltd v Imperial 
Tobacco Ltd [1991] 1 W.L.R. 589 at 597. These employee pension fund cases are an 
important illustration of the co-existence of contractual and trust relationships. 

23 Below, Ch.4. 
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ii. Third Party Rights under a Contract. There has been much 2-006 
discussion of the question whether the inability of a third party to sue upon 
a contract can be overcome by finding that one of the parties to the 
contract contracted as trustee for him. This is not really a question of 
distinguishing a trust from a contract. The question is whether there is a trust 
of the benefit of the contract. The answer to that question depends on 
whether there is an intention to create a trust of the benefit of the contract; 
this question is discussed elsewhere.24 The question is of less significance 
now that third parties may enforce contracts for their benefit in certain 
circumstances under the Contracts (Rights of Third Parties) Act 1999. 

iii. Unincorporated Associations. An unincorporated associa- 2-007 
tion is not a legal entity. Where there is a gift to an unincorporated 
association, there have been doubts as to whether the property is held on 
trust for the purposes of the association, or whether it belongs absolutely 
to the members, to be dealt with according to their contract.25 On the 
dissolution of such an association the ownership of its funds has sometimes 
been determined by applying trust principles, but today the matter is more 
commonly treated as one of contract.26

 

iv. Contractual Licences. A contractual licence, normally in- 2-008 
volving the occupation of land, is created by agreement of the parties, 
applying the normal principles of the law of contract. There is authority,27 
however, especially in the context of enforceability against third parties, that 
a contractual licence may give rise to a constructive trust, thus giving the 
licensee an equitable interest in the land in addition to his contractual 
rights. The development of this theory is discussed elsewhere.28

 

D. Debt 

A debt may or may not be contractual. Whether the obligation is 
contractual or not, the duty of the debtor is to pay money to the 
creditor; that of a trustee is to hold the trust property on trust for the 
beneficiary. The debtor's obligation is personal. The trust is proprie-
tary. We have seen that the distinction becomes crucial on insol-
vency. Further, a trustee must invest the trust funds, and the  

2-009 

24 
Below,  para .4 -020.  

25 
Below, para.4-016. 

26 Below, para. 10-013. 
27 

See A sh bu rn  A ns t a l t  v  A rn o l d  [1989]  Ch.  1 .  
28 

Below, para.27-016. 
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beneficiaries are entitled to the income. With a debtor, or a stake-
holder, this is a matter of agreement, express or implied.29

 

On the other hand, it may be to a person's own advantage to be a 
trustee rather than a person subject to a personal obligation. If 
money is borrowed and then stolen from the borrower, it must still 
be repaid; but a trustee may not be liable for a loss which is not due 
to his own lack of care.30

 

A debt may, of course, be the subject-matter of a trust,31 but the 
question here considered is whether the making of a loan can create 
a trust in favour of the lender. Sometimes a form of words is con-
strued as creating both forms of obligation.32 There is no reason 
why, in certain circumstances, a debt and a trust cannot co-exist; a 
loan to be held by the borrower on trust is repayable in debt if the 
purpose for which the money was lent is carried out, and may be 
held in trust for the lender if performance is impossible or is for 
some other reason not carried out. In Barclays Bank Ltd v Quistclose 
Investments Ltd33: 

Rolls Razor Ltd, very much indebted to Barclays Bank, was in 
need of £209,719 to pay dividends which had been declared on its 
shares. This sum was borrowed from Quistclose under an ar-
rangement whereby the loan was to be used only for that purpose. 
The money was paid into a separate account at Barclays Bank, the 
Bank having notice of the nature of the arrangement. 

Before the dividend was paid, Rolls Razor went into liquida-
tion. The question was whether the money in the account was 
owned beneficially by Rolls Razor in which case Barclays Bank 
claimed to set it off against the overdraft,34 or whether Rolls 
Razor had received the money as trustee and still held it on trust 
for Quistclose. 

The House of Lords unanimously decided that the money had 
been received upon trust to apply it for the payment of dividends; 
that purpose having failed, the money was held on trust for Quist-
close. The fact that the transaction was a loan, recoverable by an 

9 Duggan v Governor of Full Sutton Prison [2004] 1 W.L.R. 1010; Potters v Loppert [1973] 
Ch. 399 (estate agent held entitled to retain interest earned by deposit held as stakeholder). 
See now Estate Agents Act 1979, s.13. 

'Morley v Morley (1678) 2 Ch.Cas. 2. 
1 For an unusual example, see Barclays Bank pic v Willowbrook International Ltd [1987] 1 

F.T.L.R. 386, C.A., holding that where A charges to B a debt owed to A by C, any money 
paid by C to A is held by A on constructive trust for B. 

2 Welby v Rockcliffe (1830) 1 Russ. & M. 571; Wright v Wilkin (1862) 2 B. & S. 232 
at 260. 

3 [1970] A.C. 567; (1980) 43 M.L.R. 489 (W. Goodhart and G. Jones). For other circum 
stances where an unsecured creditor can acquire a proprietary interest, see Swiss Bank 
Corporation v Lloyds Bank Ltd [1982] A.C. 584. See generally The Quistclose Trust (ed. 
Swadling). 

* See Insolvency Act 1986, s.323. 
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action at law, did not exclude the implication of a trust. The legal 
and equitable rights and remedies could co-exist. The Bank, hav-
ing notice of the trust, could not retain the money against 
Quistclose. 

The principle is that "equity fastens on the conscience of the 
person who receives from another property transferred for a specific 
purpose only and not therefore for the recipient's own purposes, so 
that such person will not be permitted to treat the property as his 
own or to use it for other than the stated purpose."

35
 The principle 

applies also where only part of the money lent is used for the 
specific purpose: the part not so applied is held on trust for the 
lender.

36
 

Lord Millett in Twinsectra v Yardley
37

 analysed the position as 
follows: a resulting trust for the lender arises as soon as the money is 
transferred to the borrower, but is subject to the borrower's power 
(or duty) to apply it to the specified purpose. It is not enough that the 
money has been lent for a specified purpose. The question is 
whether the parties intended the money to be at the free disposal of 
the lender. If they did not, the Quistclose principle applies.

38
 

The court in Re Kayford Ltd (In Liquidation)
3
"

9
 went one step 2-010 

further, holding that circumstances apparently giving rise to a debt in fact 
created a trust which did not co-exist with the debt but excluded it. In that 
case, customers of a mail-order company paid in advance when ordering 
goods. The company, being in financial difficulties, decided to protect its 
customers in the event of its insolvency by opening a separate bank account, 
called "Customers' Trust Deposit Account," into which the purchase money 
was paid. In liquidation proceedings it was held that the money was held on 
trust for the customers and did not form part of the assets of the company. 
The customer could create a trust by using appropriate words or, as here, the 
company could do it by taking suitable steps on or before receiving the 
money, thus transforming the obligations from debt to 

35 
Carrems Rothmans Ltd v Freeman Mathews Treasure Ltd [1985] Ch. 207 at p.222. 

36 R e EV T R L t d  [ 1 98 7 ]  B .C . L . C .  6 4 7  ( l o a n  f or  bu yi n g  e qui p m e nt ,  p a r t  o f  w hi c h  w as  ne v e r  
de l i vere d  an d  mo ne y  re f un de d  t o  de b tor  b y  ve ndo r) .  See  a l so  R.  v  Com mo n Pro f es s ional  
Examinat ion Board  Ex p.  Meal ing -McCleod,  The Times ,  M ay 2,  2000;  Lat imer v  Commis  
s i oner  o f  In land  Rev en ue  [ 200 4]  1  W. L .R .  14 66;  (2 00 4)  1 8  T .L . I .  15 5  (D .  M or r i s ) .  

37 [20 02]  2  A .C .  164;  [ 200 2]  1 0  R . L .R .  112  (C .  R ick e t t );  [2 002 ]  C onv .  387  ( M .  Tho mp so n) ;  
(2002)  16 T.L.I.  165 (J.  Penner) and 223 (J.  Gl ister);  All  E.R. Rev.  2002,  p.231 (P.  Clarke);  
(2003)  119  L .Q .R .  8  (T .  Y eo  and  H .  T j i o ) .  

38 His  Lordsh ip expanded on  t he vi ews  he expressed  i n (1985)  101 L .Q.R . 269  and rej ect ed  
the analysis in Chambers,  Resul ting Trusts,  Ch.3 (beneficial  interest  in borrower,  subject  to  
lender ' s  cont ractual  ri ght  t o rest rain  misappl i cat i on).  See al so  (1991) 107  L.Q .R.  608 (C .  
R icke t t ) ;  (200 4)  6 3  C .L J .  63 2  ( J .  G l i s t e r ) .  

39 [19 75]  1  W.L . R .  27 9;  d i s t i ngu i s he d  i n  Re M ul t i  Guar ant ee  Co  L td  [ 19 87]  B .C .L .C .  25 7 ,  
where a separate account  was designated but  no t rust of the money was established because  
the company contemplated having further resort  to the money.  The decision is c ri t icised  at  
(19 88)  85  L . S .G az .  N o.36 ,  a t  14  ( I .  H ard cas t l e ) .  
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trust. The customers never became creditors, so no question of a 
fraudulent preference

40
 of creditors could arise.

41
 No trust arose, 

however, where members of a financially troubled club deposited 
"rescue funds" in a separate account, for use when the club's future 
was known.

42
 Re Kayford Ltd was distinguished on the ground that 

in the present case the circumstances in which the money could be 
used were not defined. Thus the terms of the intended trust were 
uncertain and the money was part of the club's assets and therefore 
available to its creditors. 

2-011 Re Kayford Ltd was not referred to in Customs and Excise Com-
missioners v Richmond Theatre Management Ltd,

43
 where a different, 

and somewhat surprising, result was reached in the context not of 
insolvency but of liability to value added tax. The theatre sold 
tickets in advance on terms which expressly imposed a trust on the 
money for the purchasers until the performance took place. Dyson J. 
held that no trust was created because the terms also provided that 
the theatre was "not accountable for interest or otherwise in respect 
of the use of the ticket money after its receipt." It was considered 
that the effect of this clause was that the purchasers accepted the risk 
of insolvency and that it would be inequitable to put them in a better 
position than unsecured creditors in that event. There was no refer-
ence to R. v Clowes (No.2)

44
 where, in the context of theft, the Court 

of Appeal said that the requirement to keep money separately nor-
mally indicates a trust, and the absence of such a requirement nor-
mally negatives it if there were no other indicators of a trust; the fact 
that the transaction contemplates the mingling of money is not nec-
essarily fatal to a trust. There the terms of an investment brochure 
were held to establish that investors' money was received on trust 
for them, to the exclusion of a debtor/creditor relationship. 

In the context of informal family transactions, it may be difficult 
to determine whether a payment was intended to create a debt or not. 
Thus in Hussey v Palmer

45
 where the plaintiff paid £607 for an 

extension to her son-in-law's house, Cairns L.J. held that it was a 

40 
The p re fe rence rule s  a re  now found i n  Insol vency Act  1986,  s . 239.  

41 
c f .  (1980) 43 M.L.R .  489 at  494  e t  seq.  ( W.  Goodhart  and  G.  Jones ) .  The  poi nt  t hat  the  
cust omers never  became c redi t or s  seems unconvi nci ng.  For  thi s  t o  be so ,  the t rust  mus t  
a l r e ad y  h a v e  e x i s t e d  w h e n  t h e  co m p a ny  r e c e i v e d  t h e  m o n ey .  I n  R e  C h el se a  C l o i s te r s  
(1981) 41 P.  & C.R.  98,  t enant s '  deposi t s  against  damage were paid into a  separate  bank  
account ,  any balance to  be credi t ed to  them at  the end o f  the l ease.  The Court  of  Appeal  
held that  a t rust had been creat ed, but  doubted (on the authority of Potters v Loppert [1973]  
Ch.  399,  above,  n .29) ,  whether  i t  had  ar i sen at  the out set .  (See now Landlo rd and Tenant  
Act  1987 ,  s . 42 ) .  See al so Heydon ,  Gummow and Aust i n ,  C ases and M ater ial s  on Equity  
and Trusts (4th ed. ) ,  p .475, suggest ing that  Re Kayford Ltd and the Quistclose case "pro  
vide st art l ing opportunit i es  for well -advi sed l enders  to  obtain protect ion against  the pros  
pect  o f  t he bo r rower ' s  i n sol vency. "  See al so [2004] L.M.C.L .Q.  460 ( J .  Gl i s t e r ) .  

42 
Re C hal loner C lub L td ( in l iquida t ion),  The T imes ,  November 4 ,  1997.  

43 
[1995] S.T.C.  257;  cri t i ci sed [1995] B .T.R. 332 (P. Matthews).  

44 
[1994] 2  Al l  E .R.  316 .  See al so Re Lew is ' s  o f  Le icester L td [1995] 1  B.C.L.C .  428.  

45 
[1972] 1  W.L.R.  1286.  
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loan, Lord Denning M.R. held that it was not, and Phillimore L.J. 
thought that it "might be" a loan. The decision of the majority was 
that the payment gave rise to a resulting (or constructive) trust on the 
basis that it would be inequitable for the son-in-law to deny that she 
had an interest in the house.

46
 If the payment was neither a gift nor a 

loan, this conclusion is not surprising, but Phillimore L.J. held that a 
resulting trust could arise even if it was a loan.

47
 There is much 

force in the dissenting judgment of Cairns L.J., holding that a result-
ing trust of money paid by way of a loan could not arise. The 
question arose again in Re Sharped where an aunt lent money to 
her nephew towards the purchase of a house on the understanding 
that she could live with him for the rest of her life. On the nephew's 
bankruptcy, the aunt claimed an interest in the house. Although her 
claim succeeded on other grounds,

49
 the argument that the loan gave 

rise to a resulting trust was rejected, Hussey v Palmer being distin-
guished as a case on "very special" facts. 

E. Conditions and Charges 

It is sometimes difficult to determine whether a gift of property is 
subject to a trust or whether it is conditional upon, or charged with, 
the duty of making certain payments. Thus a bequest to X "but he is 
to pay £50 to Y" could give rise to several possible constructions, 
each of them having different consequences.

50
 

The bequest could be construed as a gift to X upon trust to pay Y 
£50.

51
 In that situation, Y would immediately become entitled in 

equity to the £50, provided that the property bequeathed was of 
sufficient value; a trustee is not required to produce money of his 
own to make up deficiencies in the trust property.

52
 If there is a 

surplus, a trustee is not, on principle, entitled to obtain any benefit 
from the trust and the surplus will usually be held upon a resulting 
trust.

53
 But a possible construction is that, even if there was a trust of 

2-012 

6 Below, para.12-043. 
7 This would not be within the principle of Barclays Bank Ltd v Quistclose Investments Ltd, 

above, as the money was applied to the purpose for which it was paid. The trust was 
apparently of a proportionate share of the house. 

8 [1980] 1 W.L.R. 219. See also Spence v Brown (1988) 18 Fam.Law. 291; Risch v McFee 
(1991) 61 P. & C.R. 42. 

'Below, para. 12-046. 
3 (1952) 11 C.L.J. 240 (T. Thomas). 
1 Re Frame [1939] Ch. 700 (devise to housekeeper "on condition that she adopt my daughter 
Alma and also gives to my daughters Jessie and May the sum of £5 each, and a like sum to 
my son Alexander."); cf. Re Brace [1954] 1 W.L.R. 955. 

2 Re Cowley (1885) 53 L.T. 494. 
' KingvDenison (1813) 1 V. & B. 260 at 272; Re West [1900] 1 Ch. 84; Re Rees' W.T. [1950] 

Ch. 204; below, para.5-012. 
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the £50, X was intended to take the surplus beneficially, the trust 
being applicable only to the £50.

54
 

The bequest might also be construed as a gift to X conditional 
upon his performing the obligation. In that situation, Y obtains no 
interest in the £50; X has the choice of keeping the property and 
paying £50 or of declining both.

55
 It could also be construed so as to 

impose a charge on the property. Here again, X will only be obliged 
to make the payment if he receives the property. His obligation will 
be limited to the value of the property,

56
 and he will be entitled to 

retain any surplus.
57

 Y will have an equitable right by virtue of the 
charge,

58
 but this right is a different one from that of a beneficiary 

under a trust.
59

 

The House of Lords has held that equity will protect the right of 
an insurer to be subrogated to the insured person's rights against the 
wrongdoer by imposing an equitable lien or charge, although not a 
trust, in favour of the insurer on the damages payable by the wrong-
doer.

60
 The imposition of a trust would be onerous, commercially 

undesirable and unnecessary to the protection of the insurer. 

F. Interest under a Will or Intestacy 

2-013 The relationship between a personal representative and a legatee 
or devisee bears many similarities to that of trustee and beneficiary. 
The origins of the relationship, however, are quite distinct, the for-
mer originating in the Ecclesiastical Court and the latter in Chancery 
and their basic function is different. The trustee's duty is to manage 
the trust so long as it continues. The personal representative's duty 
is to liquidate the estate and distribute the assets; either to individual 
beneficiaries, or, if a trust is established by the will, to the trustees. 
Commonly, the executors and the trustees are the same persons, and, 
as we shall see,

61
 in the case of personalty the transfer to themselves 

is notional; in the case of land an assent is required. Although the 
two relationships often coalesce or overlap, there are important dis-
tinctions between them. 

54
 Re Foord [1922] 2 Ch. 519 ("To my sister, Margaret Juliet, absolutely on trust to pay my 
wife per annum" £300); distinguished in Re Osoba [1979] 1 W.L.R. 247. 

"Att-Gen v The Cordwainers Co (1833) 3 Myl. & K. 534. 
M

Re Cowley 
(1885) 53 L.T. 494. 
57 

Re Oliver (1890) 62 L.T. 533. 
58 

P ar k e r  v  Ju d k i n  [1931]  1  Ch.  475 .  
59 

See, however,  B arcl ays  B ank  pi c  v  Wi l low brook  Int e rnat i onal  L t d  [1987] 1  F.T.L.R.  386,  
C.A. ,  holding that  where a debt  due to a company was charged by the company to the bank,  
the company  hel d  t he  money paid  t o  i t  by  the  debt o r  on const ruct i ve t rust  fo r  the  bank.  

60 Napier and Ettrick (Lord) v Hunter [1993] A.C. 713. 
61 

Below, para.2-016. 
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i. Whether a Personal Representative is a Trustee. The defini- 2-014 
tion of trustee in the Trustee Act 1925 includes a personal representative

62
 

where the context so admits; and the Act, except where otherwise expressly 
provided, applies to executorships and adminis-tratorships.

63
 A personal 

representative is sometimes treated in Administration of Estates Act 1925 
as a trustee.

64
 A personal representative is under fiduciary duties which 

are very similar to those of a trustee. There are, however, a number of ways 
in which a personal representative has been held not to be a trustee: 

(a) Different Periods of Limitation Apply. Generally, an action for 
the recovery of trust property or for a breach of trust must be  
brought against a trustee within six years.

65
 An action against a 

personal representative in respect of a claim to personal estate must 
be brought within 12 years, and an action for the recovery of arrears 
of interest on legacies within six years.

66
 

(b) Power of Disposition of Personalty. The power of personal 
representatives to dispose of pure personalty is several; that of trus 
tees is joint.

61
 This means that one of several executors can pass title 

to a chattel; but in a sale by trustees, all must combine. It thus 
becomes important to ascertain when a personal representative be 
comes a trustee. Where, of course, a will appoints certain persons as 
executors and other persons as trustees, the executors, on the com 
pletion of the administration, must assent to the vesting of the prop 
erty subject to the trust in the trustees. In the case of personalty the 
assent may be oral, or even implied,

68
 in the case of a legal estate in 

land however an assent must be in writing, and it becomes an  
essential document of title in the case of unregistered land.

69
 

When however, the executors are appointed trustees also, or 
where no provision is made for the appointment of trustees in a will 
which provides for property to be held in trust after the completion 
of administration, the question arises of the way in which, and of the 
time at which, the executors become trustees. The principle is that 
the transition from executors to trustees occurs automatically after 

2-015 

2-016 

62 
s .68 (17);  A.E.A.  1925,  s .33;  Trustee  Act  2000,  s .35;  c on t r a ,  I .C.T.A.  1988 ,  s .686(6) .  

63 
s.69. 

64
A.E.A. 1925, ss.33, 46, 49; Intestates' Estates Act 1952. 

65 
Limitation Act 1980, s.21(3); for exceptions, see s.21(l) and (2). 

66 ibid., s.22. 
67 Attenbowugh v Solomon [1913] A.C. 76. 
68 

A t t en b o r o ug h  v  S o l om o n  [1913]  A .C.  76 .  See [1990]  Conv.  257 (C .  St ebbi ngs ) .  
m

 "An assent  to the vest ing of  a  legal  estate shal l  be in wri t ing, signed by the pe rsonal  
representat ive, and shal l  name the person in whose favour i t  i s given and shal l  operate to 
vest  in that  person the legal  estate to which it  relates;  and an assent  not  in wri ting or not  in 
favour of a named person shal l  not  be effectual  to pass a leg al  estate." A.E.A. 1925, s.36(4).  
This does not  apply to the vest ing of an equitable interest  in land; Re Edwards's  W.T.  [1982] 
Ch. 30. 
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2-017 

completion of the administration, but as far as powers of disposition 
of property are concerned, there must also have been a sufficient 
assent by the executors in their own favour as trustees. 

In Attenborough v Solomon,
10

 the House of Lords held that a 
pledge of silver plate by one of two executors, which was made 
13 years after the completion of the administration of the estate, 
passed no title to the pledgee. The executors had long since be-
come trustees; an assent in their own favour could be inferred 
from their conduct; and trustees must act jointly. 

A similar view was taken in the cases allowing a personal repre-
sentative to act as a trustee in the exercise of the statutory power of 
appointing new trustees.

71
 

There is no distinction with regard to the power of disposition of 
land, the power being joint in both cases.

72
 Formerly one of two or 

more personal representatives could enter into a contract to sell land, 
but this is no longer possible.

73
 Where there is only a single personal 

representative, he may give a receipt for capital money arising on 
the sale,

74
 while at least two trustees or a trust corporation are 

required in the case of a conveyance by a tenant for life or trustees of 
land.

75
 It is necessary for all personal representatives who are regis-

tered shareholders of a company to execute any transfer of the 
shares.

76
 

(c) Tenure of Office. Formerly a personal representative held his 
office for life (unless the grant was for a limited period) and could 
not retire. Now, however, the court may discharge an executor or 
administrator and appoint a substitute.

77
 A trustee, on the other 

hand, may retire without a court order.
78

 Subject to the above, a 
personal representative's duties terminate with the completion of the 
administration of the estate, but his liabilities are limited only by the 
passage of time. Thus solicitors who were sureties of an administra-
tor and who handed over the residue of the estate to the administra-
tor (who then absconded) were held liable on their bond.

79
 

70 [1913] A .C.  76.  
71 Re Po nd er  [ 192 1]  2  Ch .  59 ;  Re C oc kb urn  [19 57 ]  Ch .  438 .  See  a l so  [ 19 8 4]  Con v .  42 3  (C .  

Stebbings). 
7 2 A.E.A.  1925,  s .2 (2) .  
7 3  Law of Property  (Miscel l aneous  Provi sions)  Act  1994,  s .16.  
7 4L.P.A. 1925,  s .27(2).  
75 T.A.  19 25 ,  s .14 ;  be lo w,  pa ra .2 0 - 007 .  
76 Com panie s  Act  1 985 ,  s . !8 3( 3) .  F or  e l ec t ron i c  t ra ns fe r ,  see  be low,  par a .4 - 0 08 .  
77 Administration of Justice Act 1985, s.50. 
78 T.A. 1925, ss.36, 39; below, para. 17-036. 
79Harvell v Foster [1954] 2 Q.B. 367. 
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(d) Duty to Estate: Duty to Beneficiaries. Executors and trustees   2-018 
are both subject to fiduciary duties. A trustee's duty is to the benefi 
ciaries, and he must "hold the balance evenly between the benefici 
aries to whom the property belongs."

80
 With an unadministered 

estate, no legatee, devisee or next of kin, has, as will be seen
81 

beneficial ownership of the assets. The executor's duty is to the  

estate as a whole.
82

 In Re Hayes' Will Trusts*
3
 a testator appointed 

four persons, including his son, executors and trustees of his will, 
and gave power to "my trustees . . .  to sell . . .  to any person . . . 
including my son despite his being a trustee and in his case at the 
value placed upon the same for purposes of estate duty." In agreeing 
the estate duty valuation of the farm, it was held that the executors 
were not obliged to consider the implications of the fact that a low 
valuation benefited the son, a high one benefited the other benefici-
aries. They negotiated in the usual way with the District Valuer and 
agreed as low a valuation for tax purposes as they could obtain. This 
was the usual correct procedure, and they were right to sell to the 
son at that price. 

(e) Vesting of a Legal Estate. A further question arises, however,   2-019 
with a legal estate in land. Where trustees under an existing trust  

make an appointment of a new trustee under a statutory power given 
to them by Trustee Act 1925, s.36,

84
 the legal estate in the trust 

property vests in the new trustee under s.40.
85

 Although personal 
representatives cannot appoint successors to their offices, they may, 
after they have become trustees following the completion of the 
administration of the estate,

86
 appoint additional or successor trus-

tees. But in Re King's Will Trusts,
87

 Pennycuick J. held that Trustee 
Act 1925, s.40 did not apply to an appointment of a new trustee by 
the surviving executor and trustee of a will, who had not previously 
assented in writing to the vesting of the legal estate in himself in his 
capacity as trustee. We have seen that an assent in writing is neces-
sary for the vesting of a legal estate in land, and that it constitutes an 
essential document of title.

88
 The executor could have assented to 

the vesting of the legal estate in himself and the new trustee after the 
appointment; or he could have assented, before the appointment,  

m
Re H a yes '  W .T .  [197 1]  1  W. L .R .  75 8  a t  76 4 .  

81 
Bel ow,  para . 2 -020 .  

82 
Re Char teri s  [1917] 2  Ch.  379,  where  a  postponement  of  sale  of  some asset s  acted to  the  
di sadvantage of  the l i fe  t enant ,  a l though i t  was in  the interest  of  the estate .  

83 
[1971] 1  W.L.R .  758;  (1971) 36 C O I W . ( N . S . )  136  ( J .  Mummery) .  

84 
Below, para. 17-020. 

85 
Regist rat ion i s  necessary  in  the case of  r egi s te red l and.  

86 
Above,  n .71.  

87 
[1964] Ch.  542;  Mel l ows,  The  Law o f Succession (5t h ed . ) ,  pp.326 -327.  

88 
Above ,  pa ra . 2 -016 .  
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to the vesting in himself as trustee; in which case s.40 would have 
applied. 

This decision has been criticised,
89

 but it is consistent with the 
principle of the 1925 legislation that every dealing with a legal 
estate in land should be supported by a document of title. An assent 
to the vesting of an equitable interest in land need not, however, be 
in writing, and may be inferred from conduct.

90
 

2-020 ii. The Nature of the Interest of a Legatee or Devisee. A lega-
tee or devisee does not, on the testator's death, become equitable 
owner of any part of the estate. The executor takes full title to the 
testator's property, not merely a bare legal estate.

91
 He is, by virtue 

of his office, subjected to various fiduciary duties, which can be 
enforced against him by persons interested; and these duties are 
inconsistent with his holding the property on trust for the legatee or 
devisee.

92
 The equitable ownership is "in suspense."

93
 

The fiduciary duties of the personal representatives are "to pre-
serve the assets, to deal properly with them, and to apply them in a 
due course of administration for the benefit of those interested ac-
cording to that course, creditors, the death duty authorities, legatees 
of various sorts, and the residuary beneficiaries. They might just as 
well have been termed 'duties in respect of the assets' as trusts. 
What equity did not do was to recognise or create for residuary 
legatees a beneficial interest in the assets in the executor's hand 
during the course of administration."

94
 It may be, as with an insolvent 

estate, that nothing is left which can be applied for the beneficiaries. 
Even if the estate is solvent, the devisee or legatee is not the owner 
in equity of any asset in the estate. He has a chose in action, a right to 
compel the administration of the estate. In Commissioner of Stamp 
Duties (Queensland) v Livingston,

95
 the question was whether 

succession duty was payable under a Queensland statute which 
applied to property situated in Queensland. A widow died  

89 (1964) 28 Conv.(N.s.)  298 (J.  Garner);  (1964) 80 L.Q. R. 328 (R. Walker);  (1976) 29 C.L.P.  
60 (E .  Ryder) .  

90 Re Edwards' s W.T.  [1982] Ch.  30.  But  see [1982] Conv.  4 (P.  Smith) for the v iew that  only  
an  ex ec u tor ,  an d  n o t  an  ad min i s t ra to r ,  can  m ak e  su ch  a n  impl i ed  as se n t .  

91 Com miss ione r  o f  S tamp Dut i es  (Q uee ns land )  v  L i v ing s ton  [ 196 5]  A .C .  6 94  a t  707 ,  7 08 ,  
7 12 .  B ut ,  f o r  t h e  p ur p o s e s  o f  i n h e r i t a n ce  t a x ,  a  p er s o n  w h o w o uld  b e c o me  e n t i t l e d  t o  a  
residuary estate (or part thereof) on the completion of the administ ration is t reated as having  
bec ome en t i t l ed  a t  t he  de a th  o f  t he  d e cea sed .  Inh er i t anc e  Ta x  Act  1 984 ,  s .9 1 .  

92 S u d e l e y  ( L o r d )  v  A t t - G e n  [ 1 8 9 7 ]  A . C .  1 1 ;  C o r b e t t  v  C o m m i s s i o n e r s  o f  I n l a n d  R e v e n u e  
[1938] 1  K.B . 567  at  575 -577;  Passant  v  Jackson ( Inspector  of  Taxes) [1986] S .T .C.  164;  
see al so Skinner v At t -Gen [1940] A.C.  350.  For a ful l  discussion of Commonweal th cases,  
see  (19 67 )  45  C .B .R .  219  (D .  W aters ) .  

93 / .  S ai n sb u r y  p i c  v  O ' C o nn o r  ( I n s pe c t o r  o f  T ax e s )  [ 1 99 1 ]  S .T . C .  3 1 8  a t  3 2 6 .  
9 4 pe r  Lo rd  Rad c l i f fe  [1 96 5]  A . C .  69 4  a t  707 ;  Re H aye s '  Wi l l  Tru s t s  [1 97 1]  1  W.L . R .  758;  

(20 02)  61  C . L .J .  4 23  a t  424  ( C .  Da vi s ) .  9 5  [ 196 5]  A . C .  69 4 .  S ee  a l s o  Cr owd en  v  A ld r ldge  
[19 93]  1  W.L . R .  43 3;  [19 94 ]  Co nv .  4 46  

(J .  R oss  M a r tyn) ;  Ma rs hal l  ( Ins pec to r  o f  Tax es)  v  Ke rr  [ 19 95]  1  A .C .  14 8 .  
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domiciled in New South Wales, and was residuary legatee under her 
husband's will. The estate, which was not administered at the date of 
the widow's death, contained land in Queensland. The Privy Council 
held that succession duty was not payable on that property. The 
widow was not the owner of it. She was the owner of a chose in 
action, and that was situated in New South Wales, the state of her 
domicile. In Eastbourne Mutual Building Society v Hastings Cor-
poration,

96
 a husband occupied a house on his wife's intestacy. He 

was unable to claim compensation for the value of the house on 
compulsory purchase, because the estate was not administered, and 
he had no interest in the house. Similarly, in Lall v Lall,

97
 a widow 

wished to defend an action for possession of the matrimonial home, 
which had been owned by her deceased husband. No grant of ad-
ministration of his estate had yet been made, and so she had no locus 
standi to defend the action. In Re K. (deceased)

9
* residuary benefici-

aries under an unadministered estate had not acquired an "interest in 
property" within section 2(7) of the Forfeiture Act 1982 so as to 
preclude the court from giving relief under the Act from the forfei-
ture rule in favour of an applicant who had killed the testator. On the 
other hand, in Re Leigh's Will Trust

99
 a bequest by a widow of "all 

the shares which I hold and any other interest or assets which I may 
have" in a particular company was held to be wide enough to 
include a claim to her husband's unadministered estate which con-
tained such shares; and her claim passed under her will. Following 
on from this, a beneficiary of an unadministered estate who has 
taken possession of the land is a person "entitled to a beneficial 
interest in the land or in the proceeds of sale" within the Limitation 
Act 1980' (with the result that he cannot acquire title against the 
other beneficiaries).

2
 Similarly, where a person entitled under an 

unadministered estate is bankrupt, the chose in action and its fruits 
are property of the bankrupt capable of passing to his trustee in 
bankruptcy.

3
 

While it is settled that a residuary legatee or devisee or an intes-
tate successor has no equitable interest in any particular assets of an 
unadministered estate, the position of a specific legatee or devisee is 
less clear. While there is some authority that such a legatee or 
devisee does have an equitable interest in the property in question as 
from the testator's death,

4
 some statements in the Livingston case 

96 [1965]  1  W.L.R.  861.  
97 

[1965] 1  W.L.R.  1249;  (1965) 23 C.L .J .  144 (S.  Bailey ) .  
98 

[1986] Ch. 180;  below, para . 12 -042. 
99 

[1970] Ch. 277;  (1970) 86 L.Q.R. 20 (P.V.B.) .  
1
 Sch.l ,  para.9.  

2
Earnsha\v v H ar t ley [2000] Ch.  155 . 

3 
Official Receiver in Bankruptcy v Schultz (1990) 170 C.L.R. 306 (High Court of Australia);  
[1992] Conv.  92 (J .  Maxto n) .  

4 
See Re N ee ld [1962] Ch .  643 at  688 .  
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cast doubt on this.
5
 The view of the Law Commission is that a 

specific legatee or devisee has no equitable interest during the period 
of administration.

6
 After all, the assets in question may need to be 

used for the discharge of debts even if the estate is solvent. 
A devisee or legatee may be said to become the equitable owner 

of specific property once property has been allocated by the executor 
for the purpose.

7
 In the case of a residuary gift or a claim on 

intestacy, the allocation cannot occur until the residuary accounts 
are prepared.

8
 That is the time at which the executors are turning 

into trustees. The interest of the person entitled then becomes that of 
a beneficiary under a trust. 

G. Powers
9
 

2-021 i. Trusts Imperative; Powers Discretionary. The distinction 
between trusts and powers is fundamental. Trusts are imperative; 
powers are discretionary. Trustees must perform the duties con-
nected with their trusts. A donee of a power may exercise it, or not, 
at his choice. If the donee of a power created by will predeceases the 
testator then the power lapses, but it is otherwise in the case of a 
trust, which does not fail for lack of a trustee.

10
 

Trustees are under a duty to hold the trust property for the benefi-
ciaries in accordance with the terms of the trust. The beneficiaries 
under a trust are the owners in equity of the trust property. Objects 
of a power own nothing, unless and until the donee of the power 
makes an appointment in their favour.

11
 They merely have a hope 

that the power will be exercised in their favour. Until the power is 
exercised, equitable ownership in such a case is in those who will 
take in default of an appointment, their interest being defeated by its 
exercise. Thus, if a testator by his will leaves property to his widow 
for life and after her death to his children in equal shares, the widow 
and the children obtain vested interests in the property. Compare this 
with a gift to the widow for life and after her death as she shall 

' [1965] A.C. 694 at 707, 708. See also Official Receiver in Bankruptcy v Schultz, above, 
at 312. 

sLaw Com. No.188 (1989), para.2.16; cf. Snell, p.384. Pending administration a specific 
devisee may make a valid contract to sell the land, which becomes specifically enforceable 
when his interest becomes proprietary; Wu Koon Tai v Wu You Lot [1997] A.C. 179. 

1 Phillipo v Munnings (1837) 2 Myl. & Cr. 309. 
* Re Claremont [1923] 2 K.B. 718. 
' Thomas, Powers; Halsbury's Laws of England (4th ed.), Vol.36(l), p.123; (1957) 35 C.B.R. 

1060 (O. Marshall); (1953) 69 L.Q.R. 334 (D. Gordon); (1949) 13 Conv.(N.s.) 20 (J. 
Fleming); (1954) 18 Conv.(N.s.) 565 (F. Crane); (1971) C.L.J. 68 (J. Hopkins); (1971) 87 
L.Q.R. 31 (J. Harris). For views on the changing nature of trusts and powers, see [1970] 
A.S.C.L. 187 (J. Davies); (1974) 37 M.L.R. 643 (Y. Grbich). Below, Ch.6. 

' Brown v Higgs (1803) 8 Ves. 561. 
' Vestey v IRC [1980] A.C. 1148. 
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appoint among the children, and, in default of appointment, to char-
ity. Then the children obtain nothing unless and until an appoint-
ment is made in their favour. 

Whether a trust or a power has been created depends on the 
construction of the language of the instrument. A properly drafted 
instrument will leave no room for doubt. 

The distinction is however complicated by the fact that a trust 
may give to the trustees considerable discretion. A trustee may be 
given a discretion to select beneficiaries from a specified class, or to 
determine the proportions in which specified beneficiaries are to 
take. This is the basis of a discretionary trust. Under such a trust no 
member of a class of the discretionary beneficiaries has an interest in 
a specific part of the trust property until the discretion of the trustees 
has been exercised in his favour. The beneficiaries as a whole, 
however, are the owners of the trust property. If all are adult and 
under no disability, they may combine together to terminate the trust 
and demand a distribution of the property.

12
 The trustees throughout 

are under an obligation to perform the trust; that is to say, in the 
context of a discretionary trust, to exercise their discretion; and so to 
make a selection after proper consideration. "If the trustees fail to 
exercise their discretion, the court can compel them to exercise the 
trust."

13
 Thus a beneficiary under a discretionary trust cannot de-

mand payment. He has, however, the right to demand that the trus-
tees exercise their discretion in accordance with the trust. What 
happens if the trustees refuse to do so is one of the matters discussed 
in McPhail v Doulton.

14
 The court could replace obstructive trustees 

with willing ones; and, if no suitable trustees would act, the court 
ultimately would need to make a selection. The point is that a 
discretionary trust puts the trustees under an obligation. Their duty 
is to make a selection. This is very different from a mere power to 
appoint; for in that case there is no duty to make a selection. It has 
been held, however, that the court has similar powers of intervention 
in the case of a fiduciary power where there is nobody to exercise 
it.

15
 

Although the donee of a mere power of appointment is not 
obliged to exercise it, he does have certain duties. Thus he must 
consider periodically whether to exercise it, consider the range of 
objects, and the appropriateness of individual appointments. If he 
does decide to exercise the power, he must do so in a responsible 
manner according to its purpose and, of course, refrain from making 

2-022 

12 Re Smith [1928] Ch. 915; Re Nelson [1918] Ch. 926; Vestey v IRC (Nos.l and 2) [1980] 
A.C. 1148. "per Lord Guest in McPhail v Doulton [1971] A.C. 424 at 444; Re Locker's 

S.T. [1977] 1 
W.L.R. 1323. 

14 [1971] A.C. 424; below, para.3-026. 
15 Mettoy Pension Trustees Ltd v Evans [1990] 1 W.L.R. 1587; below, para.6-007. 
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any appointment which is not within the terms of the power.
16

 This 
is the case where the power is given to a trustee as such; the duties 
described above are necessary to the performance of his fiduciary 
role. Where, however, the donee of the power is not a fiduciary, he is 
not subjected to these fiduciary duties, although he must, of course, 
keep within the terms of the power. 

But it is difficult in borderline cases to draw a dividing line 
between discretionary trusts and powers,

17
 and between fiduciary 

and personal powers. The decision turns on the proper construction 
of the language of the instrument.

18
 

The matter is made more difficult by reason of the fact that a 
discretionary trust may be "exhaustive" or "non-exhaustive." An 
exhaustive discretionary trust is one where the trustees' duty to 
exercise their discretion can only be satisfied by making a distribu-
tion. A non-exhaustive discretionary trust, on the other hand, is one 
where the settlor has given the trustees power to decide not to 
distribute all of the income, for example, by giving them power to 
accumulate it for a certain period.

19
 It must be admitted that the 

identification of the precise duty in the case of a non-exhaustive 
discretionary trust is a difficult task. The distinction from a power of 
appointment is a fine one, and the matter will be further discussed in 
Chapter 8. For present purposes the position may be summarised as 
follows: whereas the donee of a fiduciary power of appointment 
need only consider exercising the power, the trustee of a discretion-
ary trust must actually exercise it, although in the case of a non-
exhaustive discretionary trust this duty may be satisfied by deciding 
to accumulate rather than to distribute. 

2-023 ii. Terminology. Nor is the matter helped by the terminology. 
Discretionary trusts have been referred to as a "power in the nature 
of a trust", or "a power coupled with a duty", or even as a "trust 
power". Terminology of this type adds to confusion. The situation is 
that if the words, on their proper construction, are held to impose a 
duty, then the words create a trust—though one in which the trustees 
have a power of selection. 

16 Re Hay's S.T. [1982] 1 W.L.R. 202; [1982] Conv. 432 (A. Grubb); Turner v Turner [1984] 
Ch. 100. 

17 Re Leek [1969] 1 Ch. 563; Re Gulbenkian's Settlements [1970] A.C. 508 at 525, per Lord 
Upjohn. McPhail v Doulton, above, at 448; Vestey v IRC, above. See also, in the context of 
charity, Re Cohen [1973] 1 W.L.R. 415. 

18 Re Scarisbrick's W.T. [1951] Ch. 622 at 635, per Lord Evershed M.R.; Mettoy Pension 
Trustees Ltd v Evans [1990] 1 W.L.R. 1507. 

19 This led some commentators to take the view that there is no longer any analytical distinc 
tion between trusts and powers. See [1970] A.S.C.L. 187 (J. Davies); (1974) 37 M.L.R. 643 
(Y. Grbich); (1976) 54 C.B.R. 229 (M. Cullity). 
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iii. Significance of the Distinction. The question may be mate-
rial in a number of circumstances. 

(a) Whether the Class Takes if the Discretion is not Exercised. If 
there is a gift in favour of such members of a class as X shall select, 
and X fails to make a selection, will the gift take effect in favour of 
the class, or will it fail? If the power is construed as a mere power, 
the non-exercise of the power will cause it to fail,

20
 and the property 

will then pass on default of appointment, or go on resulting trust for 
the grantor. But if the gift is construed as a gift to the class subject to 
X's power of selection, the trust in favour of the class will take 
effect. 

In Burrough v Philcox
21

 a testator provided that the survivor of 
his children should have power, by will, "to dispose of all my real 
and personal estates amongst my nephews and nieces, or their 
children, either all to one of them or to as many of them as my 
surviving child shall think proper." No appointments were made 
and the members of the class were held to take equally as a trust 
had been created. On the other hand in Re Weekes' Settlement,

22
 a 

testatrix gave her husband a life interest and a power "to dispose 
of all such property by will amongst our children." He died 
intestate. There was held to be no trust, and so the children took 
nothing. In neither case was there a gift over in default. 

The question is whether, on the proper construction of the words, 
it is possible to show an intention to benefit the objects in the event 
of no appointment being made.

23
 It has been said that the courts are 

more inclined to such a construction when the objects are small in 
number, such as children under a marriage settlement.

24
 But in 

McPhail v Doulton
25

 a deed was held to create a trust which pro-
vided that the trustees "shall apply the net income in making at their 
absolute discretion" grants to employees, past and present, and their 
dependants. The principle to be applied was laid down by Lord 
Cottenham in Burrough v Philcox.

26
 "When there appears a general 

intention in favour of a class, and a particular intention in favour of 
individuals of a class to be selected by another person, and the 
particular intention fails, from that selection not being made,  

20 Subject   to  Mettoy  Pension   Trustees  Ltd  v  Evans   [1990]   1   W.L.R.   1587;    below,  
para.6-007. 

21 (1840) 5 Myl. & Cr. 72. Such a trust, it is submitted, should be regarded as a fixed trust 
subject to defeasance by exercise of the power of selection, and thus unaffected by McPhail 
v Doulton, below. See below, para.3-037. 

22 [18 97]  1  Ch .  28 9 .  
23 

Re Llewellyn's Settlement [1921] 2 Ch. 281; Re Arnold [1947] Ch. 131. 
24 R e  P e ro wn e  [1 9 51 ]  C h .  78 5  a t  7 90 .  
25 [1971] A .C.  424.  
26 ( 18 4 0 )  5  M yl .  &  Cr .  7 2  a t  9 2 .  
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the Court will carry into effect the general intention in favour of the 
class." The presence of a gift over in default of appointment de-
stroys any such implication; the gift over shows that the settlor is 
providing for a situation where the donee does not appoint to the 
class; and this is inconsistent with a trust in favour of the class.

27
 But 

there is no hard and fast rule that a trust is intended if there is no gift 
over.

28
 

Where the court finds that there is a trust, the question arises of 
the share which each of the beneficiaries will take. In the nineteenth 
century cases, where the question usually arose in the context of 
division among a family group, the rule of equal division was ap-
plied, on the principle that equality was equity.

29
 Such a solution 

would be particularly inappropriate in the context of modern trusts 
in favour of employees of companies and their dependants. In 
McPhail v Doulton,

30
 the House of Lords, as we have seen, was 

more courageous, and accepted the obligation, where necessary, of 
itself making a decision on division. 

2-026 (b) The Test of Certainty. With both trusts and powers, it is neces-
sary for the beneficiaries, or the objects, to be defined with sufficient 
certainty to enable the trustees or the donees to exercise their func-
tions, and for the court to supervise them. Before the decision of the 
House of Lords in McPhail v Doulton?

1
 it was necessary to draw a 

distinction between the requirement of certainty in the case of trusts 
(fixed and discretionary) and that required for mere powers. 
McPhail v Doulton, however, decided that the test was the same for 
discretionary trusts and mere powers. The test came from Re Gul-
benkian 's Settlements,

32
 a case on a power, and is whether "it can be 

said with certainty that any given individual is or is not a member of 
the class."

33
 This test will be discussed in detail in Chapter 3. But it 

may be said here that the assimilation of the test of certainty for 
discretionary trusts and mere powers has greatly reduced the practi-
cal significance of the distinction between them. Prior to McPhail v 

27 This is so even if the gift over is void; Re Sprague (1880) 43 L.T. 236. But it would not be 
so because of a residuary gift, or a gift over in default of there being any objects of the 
power; Re Leek [1969] 1 Ch. 563. 

2SRe Weekes [1879] 1 Ch. 289; Re Combe [1925] Ch. 210; Re Perowne [1951] Ch. 785; 
McPhail v Doulton [1971] A.C. 424. 

29 Thi s  w i l l  s t i l l  be  t he  res u l t  i f  suc h  w a s  t he  se t t l o r ' s  i n t en t i on ;  be low,  p ara . 3 -03 7 .  
30 [1971] A.C. 424.  Equal division would not  be possible in any event  i f  the total  membership  

of  t he  c l as s  w as  n o t  kno wn.  A s  w i l l  b e  se en ,  t he  c er t a in ty  t es t  p ro pou nd ed  i n  McPh ai l  v  
Doul ton  do es  no t  re qu i re  a l l  t he  ob j ec t s  t o  be  asc er t a ine d .  

11 Above.  
12 [1970] A .C.  508.  
3 3  per Lord Wilberforce in McPhai l v Doulton, above, at 456; Re Baden's Deed Trusts (No.2) 

[19 73]  Ch .  9 ,  be low ,  par a .3 - 02 8 .  
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Doulton,
34

 most of the litigation on the distinction between discre-
tionary trusts and mere powers concerned the question whether a 
class description had to comply only with the above test; or whether 
it was void for failure to comply with a stricter test which had earlier 
been applicable to all trusts.

35
 That test was whether the description 

of the beneficiaries enabled the trustee to draw up a full list of the 
beneficiaries. That test still remains applicable to "fixed" as op-
posed to discretionary trusts; that is to say trusts which give a 
specific share to each beneficiary. Unless the court could make a 
complete list of all the beneficiaries, it would be impossible to make 
a division, or to supervise the trustees if they failed to distribute. 

(c) Terminating the Trust. Where all the beneficiaries of a discre- 2-027 
tionary trust are adult and under no disability they may determine the trust 
and require the trust property to be shared out.

36
 On the other hand, objects 

of a power can never claim any proprietary interest in the property until the 
power has been exercised in their favour. 

2. CLASSIFICATION OF TRUSTS
37

 

Trusts have been variously classified and subdivided. The categories 
are not exclusive; some trusts could appear in more than one cate-
gory. The basic division is between private trusts, and public or 
charitable trusts. Charitable trusts, which are dealt with in Chapter 
15, are trusts for certain purposes which are so beneficial to the 
community that the Attorney-General undertakes responsibility for 
their enforcement. They are accorded special privileges in terms of 
non-liability to tax, and in terms of perpetual duration. Private trusts, 
on the other hand, are trusts for persons, the beneficiaries; and the 
beneficiaries can enforce the trust. It may also be noted here that 
there are a few anomalous cases in which trusts for non-charitable 
purposes, usually for the building of monuments or the upkeep of 
particular animals, have been upheld. Such trusts are usually called 
non-charitable purpose trusts, or trusts of imperfect obligation. The 
latter name indicates one of their main anomalies; who will enforce 
such a trust? These trusts are dealt with in Chapter 14. 

Private trusts are divided into express, constructive and resulting 
trusts

38
; and express trusts may be divided into executed and execu-

tory, and into completely constituted and incompletely constituted 

4 [1971] A.C. 424. 
5 IRC v Broadway Cottages Trust Ltd [1955] Ch. 20. 

Re Smith [1928] 1 Ch. 915. 
7 See (1999) 18 N.Z.U.L.R. 305 (C. Rickett). 
8 Chambers, Resulting Trusts, p.5, prefers a classification distinguishing trusts generated by 

consent or by responses to wrongs, unjust enrichment or other events. 

2-028 
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trusts. Sometimes implied trusts are included as a further category of 
private trusts.

39
 This classification serves little purpose, and the 

examples commonly given might preferably be regarded as express, 
resulting or constructive trusts, as the case may be. Trusts have often 
been established although express words to that effect have not been 
used,

40
 yet such trusts are "express" because the settlors intended to 

create them. Trusts based on the presumed intention of the settlor as, 
for example, in the case of a voluntary conveyance, are sometimes 
described as implied trusts, but will here be treated as resulting 
trusts. Mutual wills are also sometimes described as implied trusts,

41 

but will here be treated as constructive trusts. The term may be used 
as meaning any private trust which is not express, but the matter is 
purely one of terminology. 

A. Express Trusts 

2-029 An express trust is one intentionally declared by the creator of the 
trust, who is known as the settlor, or, if the trust is created by will, 
the testator. A trust is created by a manifestation of an intention to 
create a trust; though certain formalities, as will be seen, are re-
quired in the case of lifetime trusts of land and of all testamentary 
trusts. 

Two subdivisions of express trusts should be mentioned. 

2-030 (i) Executed and Executory. An executed trust is one in which 
the testator or settlor has marked out in appropriate technical expres-
sions what interests are to be taken by all the beneficiaries. On the 
other hand, in an executory trust, the execution of some further 
instrument is required, in order to define the beneficial interests with 
precision. The property is immediately subject to a valid trust, but it 
remains executory until the further instrument is duly executed. 

The practical significance of the distinction is that while the lan-
guage of executed trusts is governed by strict rules of construction, 
executory trusts are construed more liberally. Where, in the case of 
an executed trust, the settlor has made use of technical expressions, 
as to the interpretation of which the law has laid down rules, equity 
will follow the law and give effect to such interpretation.

42
 In the 

case of an executory trust, however, equity will attach less im-
portance to the use or omission of technical words, but will seek to 

9 Such a classification at times appears in statutes, for example, L.P.A. 1925 s.53(2). 
0 See Paul v Constance [1977] 1 W.L.R. 527, and the cases discussed under the heading 

"Certainty of Intention," below, para.3-019. 
1 Snell, p.220. 
2 Re Bostock's Settlement [1921] 2 Ch. 469; see also L.P.A. 1925, s.60(l); cf. ReArden [1935] 

Ch. 326. 
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discover the settlor's true intention, and order the preparation of a 
final deed which gives effect to such intention. It is necessary, how-
ever, for the court to be able to ascertain, from the language of the 
instrument, the trusts which are intended to be imposed on the 
property.

43
 

Executory trusts appeared most commonly in marriage articles, 
which often provided that certain property belonging to one of the 
parties should be settled upon them and their children, and in wills. 
They are rarely met at the present day; due no doubt to the fact that 
many modern trusts have tax-saving implications, and it is neces-
sary, for such purposes, to be precise and specific in drafting the 
trust. 

A pension fund trust provides a more modern example. In Davis v 
Richards & Wallington Industries Ltd

44
 the question arose as to 

entitlement to surplus funds. A pension scheme had been established 
by an interim trust deed, which provided for the execution of a 
definitive trust deed. This deed was later executed, and contained 
rules as to the entitlement to any surplus, but there was doubt as to 
its validity. In fact the definitive deed was upheld, but if it had not 
been, the court would have held the interim deed to be a valid 
executory trust. This could have been executed by a court order 
bringing into effect rules corresponding to those in the definitive 
deed, thereby resolving the issue as to the surplus. 

(ii) Completely and Incompletely Constituted Trusts. There 2-031 
cannot be a trust unless the trust is completely constituted. This heading is 
therefore irrational; it is dealing, not with two different types of trust, but 
with a rule for distinguishing what is a trust from something that is void. 
Nevertheless, it is convenient to make the point here, and to deal in more 
detail with the matter below.

45
 

A trust is only valid if the title to the property is in the trustee and 
if the trusts have been validly declared. A declaration that A holds 
on trust for B is ineffective if the property is not vested in A. The 
trust becomes constituted and valid when the property is vested in 
A. The form of transfer to A depends on the nature of the property 
— land, chattel, money, shares in a company, copyrights, patents, 
debts or other choses in action — and the appropriate method must of 
course be used.

46
 In the case of a trust of land there must also be 

43 Re Flavel 's  Wi ll  Trusts [1966] 1 W.L.R. 445 at  447 ("for fo rmat ion of a superannuat ion and 
b on u s  f u n d  f o r  t he  e m pl o ye e s " ) .  

44 [1990] 1  W.L .R.  1511;  di sapproved  on  another  point  i n  Air Jamaica  Ltdv Charl t on [1999]  
1 W.L.R. 1399.  

45 Below, Ch.4.  
46 Below,  p ara s  4 -00 8  e t  se q . 
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written evidence of the declaration of trust.
47

 The settlor may of 
course declare himself trustee, and there is then an automatic consti-
tution, because title was in the settlor throughout. Testamentary 
trusts are always completely constituted; for the executors, if not the 
trustees themselves, are under a duty to transfer the trust property to 
the nominated trustees. 

Although no trust is created unless the trust is completely consti-
tuted, there are situations where intended beneficiaries under an 
incompletely constituted trust may compel the transfer of the prop-
erty to the trustees. In general, they can do so if they have given 
consideration, but not if they are volunteers, for there is yet no trust 
and "equity will not assist a volunteer."

48
 

B. Resulting Trusts
49

 

2-032 A resulting trust exists where property has been conveyed to 
another, but the beneficial interest returns, or "results" to the trans-
feror. This may happen in various situations; the simplest one is 
where the property is conveyed to trustees upon certain trusts which 
fail or which do not exhaust the whole beneficial interest. The part 
undisposed of results to the settlor. For example, if there is a gift on 
trust for A for life and then on trust for X if X attains the age of 21, 
but X dies under 21 in A's lifetime, the property will result on A's 
death to the settlor. 

Such a resulting trust has been described as "automatic,"
50

 mean-
ing that it arises by operation of law, without depending on the 
intention of the settlor. The better view, however, is that the so-
called "automatic" resulting trust gives effect to the settlor's 
presumed intention.

51
 

Another category, clearly based on the presumed intention of the 
settlor, is the "presumed" resulting trust in favour of the transferor 
where property is conveyed to a volunteer. The presumption is re-
buttable by evidence of an intention to make a gift or, where the 
volunteer is the transferor's wife or child, by the presumption of 
advancement.

52
 The modern analysis is that both kinds of resulting 

trust depend on the intention of the transferor. Such a trust arises in 
circumstances where the transferor did not intend the transferee to 
take beneficially.

53
 

7 L.P.A. 1925, s.53; below, p.OO. 
Below, Ch.4. 9 Below, Ch.10. "per Megarry J. in Re Vandervell's Trust 

(No.2) [1974] Ch. 269 at 291. 
1 Westdeutsche Landesbank Girozentrale v Islington LBC [1996] A.C. 669 at 708. 
2 Below, para. 10-022. 
3 See Chambers, Resulting Trusts. 
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C. Constructive Trusts
54

 

While express trusts arise from the act of the parties, constructive 
trusts arise by operation of law.

55
 Equity says that in certain circum-

stances the legal owner of property must hold it on trust for others. 
The absence of the need for formalities in such circumstances is 
obvious. There is, however, much dispute and uncertainty as to the 
occasions on which constructive trusts arise, and also as to their 
nature. 

The term has indeed been used in different senses. It can cover the 
duty of a trustee who has obtained benefits by fraud; the obligation 
of a transferee from an express trustee, unless he proves he was a 
bona fide purchaser for value without notice, to hold the transferred 
property on the trusts previously applicable; the obligation of a 
trustee who has made a profit, however innocently, through his 
office, to hold such profit for the benefit of his beneficiaries

56
; the 

position of a stranger to the trust who has dishonestly assisted in a 
breach of trust

57
; the relationship of vendor and purchaser between 

the contract and the execution of the conveyance
58

; and other rela-
tionships, such as licensees, and claimants to a matrimonial home, 
where the introduction of a constructive trust was considered to be 
necessary to enable the court to reach a just solution.

59
 A controver-

sial question is whether the "remedial" constructive trust, favoured 
in some commonwealth jurisdictions, is available to prevent unjust 
enrichment whenever the personal remedy is inadequate. 

Lord Denning M.R. pioneered a constructive trust "of a new 
model,"

60
 to be imposed "whenever justice and good conscience 

required it . . . "  as an equitable remedy "by which the court can 
enable an aggrieved party to obtain restitution."

61
 The implications 

of these developments will be discussed in Chapter 12. 

2-033 

  

D. Bare Trusts 

A distinction is sometimes made between bare or simple trusts, on 
the one hand, and "special" trusts on the other. There is said to be a 
bare trust when the trustee holds trust property in trust for an adult 
beneficiary absolutely. In such a situation the beneficiary may call 
for a conveyance of the legal estate at any time, and the trustee must 

2-034 

54 
Below, Ch.12. Waters, The Constructive Trust; Oakley, Constructive Trusts (3rd ed.). 

55 c f .  (199 9)  1 8  N .Z . U .L .R .  305  (C .  R ic ke t t )  t ak ing  t h e  v i ew tha t  a l l  t rus t s  a r e  fou nd ed  o n  
intention. 

56 K ee c h  v  S a n dfo r d  ( 1 7 26 )  S e l . C a s . t .  K ing  61 ;  B o a r d ma n v  P hi p ps  [1 9 6 7 ]  2  A . C .  46 .  
57 Below, para.  12-011. 
58 Below,  p ara . 12 -03 5 .  
59 Binions v Evans [1972] Ch.  359 (licensee); Eves v Eves [1975] 1 W.L.R. 1338 (cohabitant );  

R e De n s h a m [ 19 7 5 ]  1  W . L .R .  1 5 19  ( wi f e ) .  Se e  b e l o w,  p a r a . 1 2 - 0 4 3 .  
60 E ve s  v  E v e s  [ 1 97 5 ]  1  W .L . R .  1 3 3 8 .  
61 H us s e y  v  P alm e r  [ 1 9 7 2]  1  W . L . R .  1 2 8 6  a t  1 28 9 .  
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comply.
62

 In the meantime the trustee has no duties to perform and 
must deal with the trust property in accordance with the instructions 
of the beneficiary.

63
 

It is said that all other trusts are "special" trusts. The description 
however, is not generally used except as a mode of contrast with a 
bare or simple trust. 

A bare trust may arise at the outset, as where an absolute owner 
puts shares or other property into the name of trustees

64
 or some 

other third party
65

 to hold for himself. This may arise in a commercial 
context, as where a solicitor holds money for a client.

66
 A trust 

which was not originally a bare trust may become one when an adult 
beneficiary becomes absolutely entitled, as on the death of A in a 
trust for A for life, remainder to B. A bare trust need not be express, 
but can take the form of a resulting or constructive trust, as where 
the settlor fails to declare the beneficial interests

67
 or did not intend 

any beneficial interest to pass to the fraudulent transferee.
68

 

A bare trustee into whose name an absolute owner transfers prop-
erty is sometimes called a nominee.

69
 This must be distinguished 

from the situation where the trustees vest securities in a nominee in 
order to facilitate share dealings. Such a person is in effect an agent 
of the trustees.

70
 

E. Trusts in the Higher Sense and Trusts in the Lower Sense 

2-035 The word "trust" is used in various contexts which have no 
relationship to the legal meaning of the term.

71
 The Crown may 

entrust ministers or officials with property, perhaps providing that 
they shall hold it "in trust" for the benefit of some person or body of 
persons. While such a situation is capable of creating a trust in the 
legal or "lower" sense, " 'trust' is not a term of art in public law and 
when used in relation to matters which lie within the field of public 
law, the words 'in trust' may do no more than indicate the existence 
of a duty owed to the Crown by the officer of state as servant of the 
Crown, to deal with the property for the benefit of the subject for 
whom it is expressed to be held in trust, such duty being enforced 

62 As, indeed, could a multiplicity of beneficiaries, all adult and under no disability; Saunders 
v Vautier (1841) 4 Beav. 115; below, para.22-001. 

"Re Cunningham and Fray [1891] 2 Ch. 567; (1992) 1 J.I.P. 3 (D. Hayton). 
M  Grey  v  IRC [ I960 ]  A.C.  1 .  
65 H ar d o o n  v  B e l i l i o s  [ 19 0 1 ]  A . C .  1 19;  I ng r a m v  I R C [ 20 0 0 ]  1  A .C .  2 9 3 .  
66 Tar ge t  Hold ing s  L td  v  R edf er ns  ( a  f i r m)  [1 99 6]  1  A .C .  4 21;  be lo w,  pa ra .2 3 -00 7 .  
67 Vander ve l l  v  IRC [ 1967 ]  2  A .C .  29 1 .  
68 H od g s o n  v  M a rk s  [ 1 9 7 1]  Ch .  8 9 2 .  
69 See Ingram v IRC, above ( land conveyed by owner to solicitor as nominee as a step in a tax  

avoidance scheme) .  
70 B e l o w ,  p a r a . 2 0 - 0 1 2  ( d e l e g a t i o n  o f  p o w e r s ) .  S e e  a l s o  c u s t o d i a n  t r u s t e e s ;  b e l o w ,  p a r a .  

20-016. 
71 See [1996] Conv. 186 (R. Bartlett), discussing National Health Service Trusts. 
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administratively or by disciplinary sanctions and not otherwise; Kin-
lock v Secretary of State for India.

12
"

73
 Similarly, where it is alleged 

that the Crown is trustee for members of the public. In Tito v Wad-
dell

14
 phosphate had been mined on Ocean Island by a British com-

pany until 1920, when the mining rights were acquired by the 
governments of the United Kingdom, Australia and New Zealand. 
The Ocean Islanders claimed that the Crown stood in a fiduciary 
position to them and was liable for various breaches of trust. The 
claim failed. Although the relevant documents used the word 
"trust", their wording was, as a matter of construction, consonant 
with the creation of a governmental obligation, for the breach of 
which the court was powerless to give relief. This governmental 
obligation, or "trust in the higher sense", was not a true trust in the 
conventional sense. It created no fiduciary obligation, and was not 
justiciable in the courts. 

2 (1882) 7 App.Cas. 619. 
3 per Lord Diplock in Town Investments Ltd v Department of the Environment [1978] A.C. 
359 at 382. But the Crown can be a trustee in the "lower sense"; Civilian War Claimants 
Association Ltd v R. [1932] A.C. 14; Lonrho Exports Ltd v Export Credits Guarantee 
Department [1999] Ch. 158. 

4 (No.2) [1977] Ch. 106. 
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1. CAPACITY TO CREATE A TRUST 

CAPACITY to create a trust is, generally speaking, co-extensive with   3-001 
the ability to hold and dispose of a legal or equitable interest in 
property, but there are two special situations to consider. 

A. Children 

A settlement made by a child is voidable; he may repudiate it   3-002 
before or within a reasonable time after attaining the age of 18.

1
 

1 Edwards v Carter [1893] A.C. 360. 

77 
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A child may not hold a legal estate in land.
2
 If a child becomes 

entitled to a freehold or leasehold, the land is held in trust for 
him.

3
 

B. Mentally Incapacitated Persons 

3-003 Mental incapacity may affect the ability of a person to make a will 
or a gift or to create a trust. In the case of a lifetime gift, it seems that 
the test varies according to the size of the gift and its relationship to 
the sum of the assets owned by the donor. In Re Beaney

4
 a mother 

who was suffering from senile dementia made a gift of her house, 
the only substantial asset of her estate, to one daughter, Valerie, who 
had stayed at home to look after her mother for many years; but this 
had the effect of virtually disinheriting the other two (married) chil-
dren. The position was summarised as follows

5
: 

"The degree or extent of understanding required in respect of 
any instrument is relative to the particular transaction which it is 
to effect. In the case of a will the degree required is always high. 
In the case of a contract, a deed made for consideration or a gift 
inter vivos, whether by deed or otherwise, the degree required 
varies with the circumstances of the transaction. Thus, at one 
extreme, if the subject-matter and value of a gift are trivial in 
relation to the donor's other assets a low degree of understanding 
will suffice. But, at the other, if its effect is to dispose of the 
donor's only assets of value and thus for practical purposes to pre-
empt the devolution of his estate under his will or on his intestacy, 
then the degree of understanding required is as high as that re-
quired for a will, and the donor must understand the claims of all 
potential donees and the extent of the property to be disposed 
of." 

It was held that Mrs Beaney's gift to Valerie was void, because 
she was not capable of understanding the conflicting claims of her 
other children. These problems can be avoided if steps are taken to 
place the affairs of the donor under the control of the Court of 
Protection. 

2L.P.A. 1925, s.l (6). 
3 Trusts of Land and Appointment of Trustees Act 1996, Sch.l, para.l. 
4 [1978] 1 W.L.R. 770; [1978] Conv. 387 (F. Crane). See also Simpson v Simpson [1992] 1 

F.L.R. 601 (life-time gift which upset the balance of the will held void for want of mental 
capacity. Transferee of bank deposits held them on resulting trust); Re Morris [2001] 
W.T.L.R.  1137; Pesticcio v Huet [2003] W.T.L.R. 1327; Williams v Williams [2003] 
W.T.L.R. 1371. 

5 At 774. 
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Under the Mental Health Act 1983 the Court of Protection has 
wide powers of dealing with the property and affairs of a person 
who the judge finds to be incapable, by reason of mental disorder, of 
managing and administering his property and affairs.

6
 

The guiding principle for the court is the consideration of what 
the patient would be likely to do if he were not subject to the 
disability. Thus, in Re T.B.,

7
 the court approved the creation of a 

revocable trust in favour of the patient's illegitimate child; the prop-
erty would otherwise have passed on intestacy to remoter relatives. 
If the matter had arisen after 1969, the court could have authorised 
the making of a will for the patient. Since that date,

8
 the court has 

had power to make a will for an adult mental patient, if the judge has 
reason to believe that the patient lacks testamentary capacity. The 
judge must make such a will as the actual, and not a hypothetical 
patient, acting reasonably, would have been likely to make if re-
stored to full mental capacity, memory and foresight, taking into 
account the beliefs, affections and antipathies he had (provided they 
were not "beyond reason") before losing testamentary capacity.

9
 If 

the patient has never had capacity, the court will assume that he 
would have been a normal, decent person who would have acted in 
accordance with contemporary standards of morality.

10
 

Applications to the court for the approval of schemes affecting the 
patient's property have commonly been brought in circumstances in 
which it was desirable in the interests of the family to reduce the tax 
liability of a rich patient. The applicant must show that the scheme is 
for the benefit of the patient." It is sufficient that it is the sort of 
settlement which the patient would be likely to make in favour of 
other members of the family if he had been subject to no mental 
abnormality.

12
 

2. FORMALITIES13 

A. Lifetime 

i. Creation. The basic rule is that a settlor may create a trust by   3-004 
manifesting an intention to create it. No formalities are required for 

6 M.H.A. 1983, s.95. A settlement may be ordered under s.96(l)(d). 
7 [1967] Ch. 247. See also Re S (Gifts by Mental Patient) [1997] 1 F.L.R. 96. 
8 A.J.A. 1969, adding the provisions now found in M.H.A. 1983, ss.96(l)(e) and 97; (1970) 

34 Conv.(N.s.) 150 (D. Hart and M. Reed). See Re Davey [1981] 1 W.L.R. 164. 
9ReD. (J.) [1982] Ch. 237. 

10 Re C (a patient) [1991] 3 All E.R. 866. 
11 See Re Ryan [1911] W.N. 56. 
12 See Re C.W.M. [1951] 2 K.B. 714; Re C. [1960] 1 W.L.R. 92; Re C.E.F.D. [1963] 1 W.L.R. 

329. For the variation of existing trusts, see Chap. 22. 
13 A Law Commission review is proposed; Law Com. No.239, para.5.20. 
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3-005 

the creation of a lifetime trust of personalty.
14

 Evidence in writing is 
required for the creation of a trust of land, and all testamentary trusts 
must be in writing, signed by the testator and attested by two wit-
nesses as required by the Wills Act 1837, s.9.

15
 

It is necessary, however, to observe literally every word of the 
basic rule. The intention must be to create a trust; a general inten-
tion to benefit someone will not suffice.

16
 The words or acts of the 

settlor must be sufficient to establish an intention that either another 
person (or persons), or the settlor himself, shall be trustee of prop-
erty for the beneficiary. In practice lifetime trusts are created in 
writing and usually by deed. Such trusts usually have as one of their 
objects the saving of tax, and this can only be achieved where there 
is clear documentary proof of the date and terms of the trust. 

With regard to trusts of land, the Law of Property Act 1925, 
s.53(l)(&), provides: 

"A declaration of trust respecting any land or any interest 
therein must be manifested and proved by some writing signed by 
some person who is able to declare such trust or by his will."

17
 

The writing is required as evidence of intention; the declaration need 
not itself be in writing. Failure to comply with the requirements of 
s.53(l)(Z?) renders the trust unenforceable, and not void.

18
 The sig-

nature will normally be that of the settlor, although there is authority 
that the transferee of the land may sign.

19
 

These requirements apply to express trusts only, and not to result-
ing, implied or constructive trusts,

20
 although, as will be seen from 

the case-law discussed below, dispositions of interests arising under 
such trusts are subject to the formality requirements. 

ii. The Instrument of Fraud Principle. The question which 
next arises concerns the effect, if any, of an oral declaration of a trust 
of land. What should be done if a transferee procures a conveyance 
of land to him on the strength of a oral agreement to hold on trust for 
the transferor or a third party, and then seeks to shelter behind the 
statute? 

14 
M'Fadden v Jenkyns (1842) 1 Ph. 153; Paul v Constance [1977] 1 W.L.R. 521; Re Kayford 
[1975] 1 W.L.R. 279. 

15 
Below, para.3-017. 

16 
Jones v Lock (1865) L.R. 1 Ch.App. 25; below, para.4-013; Paul v Constance [1977] 1 
W.L.R. 521. 

17 
Replacing Statute of Frauds 1677, s.7. 

18 
Gardner v Rowe (1828) 5 Russ. 258. 

19 
ibid. 

20
L.P.A. 1925, s.53(2). They do not apply to trusts arising from co-ownership; Roy v Roy 
[1996] 1 F.L.R. 541. 
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Equity, where possible, will not permit a statute to be a cloak for 
fraud. The question is whether equity can, by acting in personam 
against the fraudulent party, prevent the fraud without disregarding 
the statute. 

In Rochefoucauld v Boustead,21 the claimant was the mortgagor 
of the Delmar Estates in Ceylon. They were sold by the 
mortgagee to the defendant, who had orally agreed to hold the 
estates on trust for the mortgagor subject to the repayment to the 
defendant of the purchase price, and expenses. The defendant sold 
the land at a profit, but did not account to the mortgagor. The 
defendant became bankrupt. 

The mortgagor obtained an order for an account. The Court of 
Appeal refused to allow the Statute of Frauds to prevent the proof 
of fraud; and " . . .  it is a fraud on the part of a person to whom 
land is conveyed as a trustee, and who knows it was so conveyed, 
to deny the trust and claim the land himself. Consequently, not-
withstanding the statute, it is competent for a person claiming 
land conveyed to another to prove by parol evidence that it was so 
conveyed upon trust for the claimant, and that the grantee, know-
ing the facts, is denying the trust and relying upon the form of 
conveyance and the statute, in order to keep the land 
himself."22

 

The principle of this decision is that in the case of fraud oral 
evidence is admissible to establish the trust in spite of the statute. On 
this basis trust is express,23 although modern cases have tended to 
treat trusts established in this way as constructive.24

 

Where the conveyance is by A to B on an oral trust for A, the 
effect of this doctrine is clearly that B holds on trust for A. The more 
difficult case is where the conveyance is by A to B on an oral trust 
for C. Should the beneficial interest be enjoyed by C, or held on 
resulting trust for A? The latter is all that is necessary to prevent B's 
unjust enrichment; to give the benefit to C looks like a disregard of 
the statute. It is a question of balancing the policy of the formality 
requirement against the injustice which may be caused by relying on 
the formality rule. If the trust is properly to be classified as express, 

1 [1897] 1 Ch. 196. See also Davies v Otty (No.2) (1865) 35 Beav. 208; McCormick v Grogan 
(1869) L.R. 4 H.L. 82; Bannister v Bannister [1948] 2 All E.R. 133; Hodgson v Marks 
[1971] Ch. 892; Binlons v Evans [1972] Ch. 359; Lyus v Prowsa Ltd [1982] 1 W.L.R. 1044; 
Du Boulay v Raggett (1989) 58 P. & C.R. 12; (2004) 120 L.Q.R. 667 (B. McFarlane). 

2 per Lindley LJ. at p.206. 
3 So held in Rochefoucauld v Boustead, above, but specifically in the context of the Limita 
tion Act 1874. 

4 Bannister v Bannister, above; Binlons v Evans, above; Re Densham [1975] 1 W.L.R. 1519; 
Neale v Willis (1968) 19 P. & C.R. 839; Ashburn Anstalt v Arnold [1989] Ch. 1. See further 
Elias, Explaining Constructive Trusts, pp.106-113. 
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it is easier to say that C should benefit, especially as the effect of 
s.53(l)(&) is that the trust is not void but merely unenforceable. 
There are authorities tending to support C's claim,25 and some com-
mentators favour this view.26 More compelling is the view that B 
should hold on trust for A.27 To go further leaves s.53(l)(&) applying 
only where A orally declares himself trustee. The fraud doctrine 
cannot be invoked here, and it has been held that the beneficiary 
cannot assert a constructive trust and thereby avoid s.53(l)(6) unless 
he has acted to his detriment in reliance on the declaration.28

 

A similar question arises where a prospective legatee or devisee 
agrees with the testator to hold the property on trust for C. Here the 
doctrine of secret trusts allows C to benefit in spite of the require-
ments of the Wills Act 1837. Here the resulting trust solution is less 
appropriate because it is too late for the testator to make other 
provision for C. This is discussed in Chapter 5. 

3-006 iii. Disposition.29 A disposition of an equitable interest is re-
quired to be in writing; otherwise, the disposition is void. Section 
53(l)(c) provides30: 

"A disposition of an equitable interest or trust subsisting at the 
time of the disposition must be in writing signed by the person 
disposing of the same, or by his agent thereunto lawfully author-
ised in writing or by will." 

"The subsection . . . "  said Lord Wilberforce,31 "is certainly not 
easy to apply to the various transactions in equitable interests which 
now occur." Such transactions have included attempts to avoid 
stamp duty on share transfers, and the practice of putting sharehold-
ings in nominees. A question which has recently arisen is whether 

5
 Taylor v Salmon (1838) 4 Myl. & Ct. 134; Binions v Evans, above; Neale v Willis, above; 
Lyus v Prowsa Ltd, above Rochefoucauld v Boustead itself should not be regarded as such a 
case because effectively A arranged with B that B would buy from the mortgagee and hold 
on trust for A. 

5
 (1915) 28 H.L.R. 237 at 366 (G. Costigan); (1984) 43 C.L.J. 306 and [1988] 

Conv. 267 (T. 
Youdan). See also Elias, Explaining Constructive Trusts, pp.103 et seq. (supporting C's 
claim in the context of a wider view that formality rules should be abolished). 

7
 [1987] 

Conv. 246 (J. Feltham). But as the oral declaration is not void, B may convey to C 
unless A has revoked his authority to do so. * Midland Bank Ltd v Dobson [1986] 1 

F.L.R. 171; cf. Re Densham [1975] 1 W.L.R. 
1519. ' (1966) 24 C.L.J. 19 (G. Jones); (1967) 31 Conv.(N.s.) 175 (S. Spencer); [1975] 

Ottawa L.R. 
483 and [1979] Conv. 17 (G. Battersby); (1978) 94 L.Q.R. 170 (D. Sugarman and F. Webb). 
There is no disposition where a condition remains unfulfilled; Chandler v Clark (2003) 1 P. 
& C.R. 15. 

5
 Re-enacting Statute of Frauds 1677, s.9, with some alterations, the most 

significant one 
being that s.9 applied to "all grants and assignments of any trust or confidence" while  
s.53(l)(c) applies to a "disposition of an equitable interest." 

1
 In 

Vandervell v IRC [1967] 2 A.C. 291 at 329. 
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and how far the subsection applies to securities held in trust which 
are traded electronically.

32
 A more general question is whether the 

subsection may be satisfied by electronic writing and signature. 
Statutes requiring transfers to be in signed writing may be modified 
by secondary legislation so as to permit electronic documents,

33
 but 

it seems that requirements of writing and signing may in any event 
already be capable of being satisfied by an electronic document.

34 

Modern litigation has established some fine, and not always logical, 
distinctions. Of course, it might be said that the equitable interest is 
disposed of whenever an absolute owner declares himself trustee 
of the property. Such a view would, however, make s.53(l)(fo) 
meaningless. The word "subsisting" in s.53(l)(c) indicates that the 
subsection only applies where the equitable interest has already 
been separated from the legal estate. 

(a) Assignment of Equitable Interest. The simple case is where a   3-007 
beneficiary under a trust assigns his interest to another. This is a 
disposition of an equitable interest, and is void unless in writing.  
This is so, whether the beneficial interest is a limited interest, such 
as a life interest, or an absolute interest which is held on a bare trust 
by a nominee. The subsection applies to equitable interests in both 
land and personalty.

35
 The disposition must actually be in writing, 

and not merely evidenced in writing,
36

 but a number of connected 
documents can provide the necessary writing.

37
 

(b) Direction to Trustees to Hold on Trust for Another. Where a   3-008 
beneficiary directs the trustee to hold his interest upon other trusts, 
there is a disposition of the beneficiary's interest. This is the basis of 
Grey v IRC,

3S
 which was concerned with an attempt by the settlor to 

save stamp duty on shares being put into the settlement. At that time 
ad valorem stamp duty (i.e. varying with the value of the interest 
transferred) was payable on deeds of gift, although this is no longer 
the position.

39
 Where stamp duty is payable, it is payable upon 

2 
The issue has been examined by the Trust Law Committee on the basis of a paper by Joanna 
Benjamin. Further statutory disapplication of the subsection is expected, along the lines of 
Stock Transfer Act 1982, s.l(2) (gilts) and Uncertificated Securities Regulations 1995 (SI 
1995/3272) (CREST). 

' Electronic Communications Act 2000, s.8. 
* See Pt 3 of the Advice from the Law Commission, Electronic Commerce: Formal Require-

ments in Commercial Transactions (2001). 
5
 See (1984) 47 M.L.R. 385 at 388 (B. Green), discussing L.P.A. 1925, s.205(l)(x). 

5
c/ 

L.P.A. 1925, s.53(l)(ft). See further n.42, below. 
7
 Re Danish Bacon Co Staff Pension 

Fund Trusts [1971] 1 W.L.R. 248 at 255. 
3 

[1960] A.C. 1; (1960) C.L.J. 31 (J. Thornley); [1979] Conv. 17 (G. Battersby); (1984) 47 
M.L.R. 385 (B. Green). See also Crowden v Aldridge [1993] 1 W.L.R. 433. 

' F.A. 1985, s.82. Stamp duty was abolished (subject to certain exceptions) by the Finance 
Act 2003, which introduced stamp duty land tax in relation to land. 
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instruments whereby property is transferred, and not upon trans-
actions.

40
 

In Grey v IRC,
41

 the settlor made six settlements of nominal 
sums in favour of his grandchildren. Later, he transferred shares 
of substantial value to the trustees, as his nominees, on trust for 
himself. That transfer attracted only nominal stamp duty. Then he 
orally instructed the trustees to hold that property upon the trusts 
of the six settlements. Finally, the trustees executed documents 
confirming that they held the shares upon the trusts of the settle-
ments. The settlor, though not expressed to be a party, executed 
the documents. 

It was accepted that the trusts were validly declared. The ques-
tion was whether they were declared by the settlor's oral declara-
tion, in which case the subsequent documents were truly 
confirmatory, and passed no beneficial interest; or whether, as the 
Revenue argued, the documents effected a disposition of an exist-
ing equitable interest within section 53(1 )(c), in which case they 
were subject to ad valorem duty.

42
 

In argument, Pennycuick Q.C. posed the question thus
43

: "If X 
holds property in trust for A as absolute owner and A then directs X 
to hold the property on the settlement trusts for the benefit of B, C, 
and D, and X accepts the trust, is that direction a 'disposition' of a 
subsisting equitable interest within the meaning of section 53?" The 
House of Lords answered affirmatively. While the trustees held the 
shares as nominees for the settlor, the settlor owned the entire bene-
ficial interest. When the trustees held them upon the trusts of the 
settlements, the beneficial interest passed from the settlor to the 
beneficiaries under the settlements. That, according to the natural 
meaning of the word, was a disposition. Ad valorem stamp duty was 
payable on the documents. 

It seems that the settlor's objectives would have been achieved if 
he had orally declared himself trustee of the shares for the benefici-
aries while still the legal owner; following the declaration with a 
confirmatory document; and retiring, when he wished, in favour of 
other trustees. 

It appears that s.53(l)(c) is satisfied if the equitable owner writes 
to the trustee in terms which refer to prior oral instructions to hold 

40 I RC  v  An g u s  ( 1 88 9 )  2 3  Q .B . D .  5 7 9;  O ug ht r e d  v  I RC  [ 1 9 6 0 ]  A . C .  2 0 6  a t  2 2 7 .  
41 Abo ve .  S ee  a l s o  Hal l ey  v  T he  Law So c i e t y  [200 3]  W. T .L . R .  84 5  (m one y  h e ld  on  t rus t  i n  

sol ici tor 's  cl ient  account).  
42 It  was  conceded t hat  t he  document s  should be  regarded as  di sposi t i ve i n  t he event  o f  t he  

o ra l  d i rec t i on s  be in g  he ld  i ne f fe c t i ve .  See  ( 19 84)  47  M .L .R .  3 85  a t  391  ( B .  Gree n) .  
43 [1960] A.C. 1 at 4. 
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on new trusts, even though the writing does not include the particu-
lars of the new trusts.

44
 

(c) Conveyance of Legal Estate by Trustee. The subsection does 3-009 
not apply where the trustee or nominee conveys the legal estate to a third 
party with the consent or at the direction of a beneficiary absolutely 
entitled. In that situation, "prima facie a transfer of the legal estate carries 
with it the absolute beneficial interest in the property transferred."

45
 

In Vandervell v IRC,
46

 Vandervell wished to give sufficient 
money to the Royal College of Surgeons to found a Chair of 
Pharmacology. He decided to do so by arranging for the transfer 
to the College of shares in Vandervell Products Ltd., subject to an 
option exercisable by Vandervell Trustees Ltd., a company which 
acted as trustee for various Vandervell family trusts, to repurchase 
the shares for £5,000. The shares were held by the National 
Provincial Bank Ltd as nominee for Vandervell. 

The Bank transferred the shares to the College subject to the 
option. Dividends amounting to £250,000 were declared on the 
shares and paid to the College, and the income in the hands of the 
College, being a charity, was not subject to income tax. But the 
Revenue claimed surtax from Vandervell on the ground that he 
had not completely divested himself of the beneficial interest in 
the property.

47
 The Revenue succeeded on the ground that there 

had been no declaration of the trusts on which the option was held 
by Vandervell Trustees Ltd, and accordingly they held it on a 
resulting trust for Vandervell. This aspect of the case is con-
sidered in Chapter 10 below. 

A second argument of the Revenue was that, since the Bank had 
held the shares on trust for Vandervell, the transfer by the Bank to 
the College transferred only the bare legal estate; and the equitable 
interest could not leave Vandervell except by a disposition in writing 
signed by him. If A holds property on trust for B, and A transfers the 
legal title to X, a volunteer, the ordinary rule would suggest that X 
took subject to B's beneficial interest; that the beneficial interest, in 
short, did not pass on the transfer of the legal title by A. Certainly 
this would be the case if the transfer was in breach of trust, or was 

44 
Re Tyler [1967] 1 W.L.R. 1269.  Grey v IRC,  above, was ci t ed in  argument but  not  referred  
to  in  the judgment .  

45 
per  Di pl ock  LJ .  [19 66]  Ch .  26 1  a t  287 .  

46 
[1967] 2 A.C. 291;  (1966) 24 C.L.J.  19 (G. Jones);  (1967) 31 Conv.(N.s.) 175 (S. Spencer);  
(1967) 30 M.L.R. 461 (N. St rauss);  (1975) 38 M.L.R. 557 (J.  Harris);  (2002) 61 L.Q.R. 169  
(R. Nolan),  explaining the decision as an application of the doctrine of overreaching, above,  
para. 1-047. 

47 
The cur rent  l egi s la t ion i s  I .C.T.A.  1988,  s s .684,  685.  
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only the appointment of a new trustee. On the other hand, there 
could be no argument in favour of the application of the section in 
the case of a transfer by an absolute owner, at law and in equity

48
; 

and the House of Lords held that the section was similarly not 
applicable in the case of a transfer by a trustee on the directions of a 
beneficial owner of the whole interest. Lord Upjohn explained the 
object of the section as being to prevent hidden oral transactions 
relating to equitable interests. "But when the beneficial owner owns 
the whole beneficial estate and is in a position to give directions to 
his bare trustee with regard to the legal as well as the equitable estate 
there can be no possible ground for invoking the section where the 
beneficial owner wants to deal with the legal estate as well as the 
equitable estate."

49
 

Presumably, however, the subsection would apply if the beneficial 
owner were to direct that the legal title should be transferred to X, 
who should hold on trust for Y. In such a case the equitable interest, 
although passing at the same time as the legal title, would remain 
separated from it.

50
 

3-010 (d) Declaration of Trust with Consent of Beneficial Owner. That 
decision did not exhaust the subtleties of the section in its applica-
tion to Mr Vandervell's affairs. Faced with the surtax claim in 1961 
in respect of the dividends paid to the Royal College of Surgeons, he 
instructed Vandervell Trustees Ltd to exercise the option. They did 
so, in the same year, using £5,000 from the Vandervell children's 
settlement for the purpose, manifesting an intention with Vander-
vell's consent that the shares which they thereby acquired should be 
held on the trusts of the children's settlement, and so informing the 
Revenue. In 1965, Vandervell executed a deed formally assigning to 
Vandervell Trustees Ltd any right or interest he might still have in 
the option or the shares. 

The Revenue assessed Vandervell to surtax in respect of the years 
1961-65. Up to 1961, there was a resulting trust in his favour of the 
option. He had not, until 1965, they argued, disposed of that benefi-
cial interest in writing, and therefore he must still have it; though 
now in the shares into which the option had been converted. 

The executors of Vandervell's estate stepped in before the Reve-
nue's claim was litigated, and claimed from Vandervell Trustees Ltd 

* Such a transfer would include the equitable interest unless there is evidence that such was 
not intended, or where the presumption of resulting trust applies; below, para. 10-020. 

'[1967] 2 A.C. 291 at 311. 
5 But compare the position in Re Vandervell's Trusts (No.2), below, where the subsection did 

not apply to a transaction whereby the legal title passed to the trustees and the equitable 
interest to the children's settlement, having previously been united in the Royal College of 
Surgeons. On the latter point it is distinguishable from the example in the text, and is in fact 
the converse of Vandervell v IRC 
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the dividends paid during 1961-65.
51

 They applied to join the Reve-
nue as second defendants, but Vandervell Trustees Ltd successfully 
objected.

52
 The executors' claim to the dividends succeeded before 

Megarry J. on the ground that the resulting trust which applied to the 
option applied also to the shares, and there had been no valid decla-
ration of trust in favour of the children's settlement. This was re-
versed by the Court of Appeal, holding that the trustee company 
held the dividends on the trusts of the children's settlement. Four 
reasons were given

53
: first, that the trustees used funds of the child-

ren's settlement to exercise the option; secondly, that the trustees 
and Vandervell showed an intention that the shares should be held 
on the trusts of that settlement; thirdly, that there had been a perfect 
gift of the dividends to the children's settlement; and fourthly, that 
the resulting trust attached to the option and not to the shares, and 
the trust of the option came to an end with the exercise of the option. 
Neither the extinction of the trust of the option nor the creation of 
the new trust of the shares, nor the two, viewed as a whole, 
amounted to a disposition by Vandervell of an interest within section 

The subsection did not apply where a trustee, with the consent of 
the beneficiary, declared new trusts of what could be regarded as 
new property. 

The decision of the Court of Appeal leaves many problems in its 
wake. Essential to the decision was the finding of a valid declaration 
of trust in favour of the children's settlement, but the three things 
relied on as constituting the declaration are unconvincing.

54
 Surely 

an element of intention is necessary in the declaration of a trust, yet 
none of the parties had such an intention, but merely acted on the 
assumption that the children's settlement was entitled. It is difficult 
to accept the proposition that the use of the money from the settle-
ment resulted in the acquisition of the beneficial ownership of the 
shares. Is not the owner of an option entitled to the fruits of it? The 
fact that it was exercised with X's money gives rights to X, but not 
equitable ownership.

55
 Equally doubtful is the point that there was a 

"perfect gift" of the dividends to the children's settlement. A valid 
gift requires a donative intention and capacity to give. Here the 
dividends were paid to the children's settlement not with a donative 

51 
Re Vanderve ll ' s  Trus t  (No.2) [1974] Ch.  269;  (1975) 38 M.L.R.  557 (J .  Harr i s) .  

52 
Vanderve ll  Trustees L td v Whi te [1971] A.C.  912.  

53 
Lor d  De nn i ng  a l so  c ons i de red  t ha t  V and erv e l l ,  hav i n g  a r ra ng ed  fo r  t he  e xe rc i se  o f  t he  
o p t i o n  a n d  t he  p a y m e nt  o f  d i v i d en d s  t o  t h e  c h i l d r e n ' s  s e t t l e m en t ,  w a s  e s t o p p e d  f r o m  
claiming any interest ;  [1974] Ch.  269  at  321.  

54 
Below,  para .4 -015.  

55 
ibid. 
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3-011 

intention but on the assumption that the children were already enti-
tled to them.

56
 

Other criticisms can be directed at the proposition that Vandervell 
had no interest in the shares but only in the option, so that when the 
option terminated (upon its exercise) there was no question of any 
interest in the shares passing from him to the children's settlement. 
Underlying the entire decision is the supposition that, if the child-
ren's claim failed, there would be a resulting trust of the shares to 
Vandervell. How could this be if he had no interest in them? Indeed, 
the House of Lords, in Vandervell v IRC,

57
 had held that he had. He 

was liable to surtax on the dividends because his beneficial owner-
ship of the option meant that he retained some interest in the 
shares.

5
* Certainly this was not the entire beneficial interest, but it 

cannot be said that he had no interest in the shares. 
Even assuming a valid declaration of trust for the children, it 

would have to occur no later than the exercise of the option in order 
to avoid a resulting trust to Vandervell, whereby any subsequent 
declaration would be a disposition of his interest.

59
 Yet two of the 

three acts relied on as constituting the declaration occurred after the 
exercise of the option. Finally, how did the equitable interest in the 
shares pass from the college to the children's settlement without 
satisfying the subsection?

60
 As the college was at that time also the 

legal owner, presumably section 53(l)(c) did not apply.
61

 

(e) Declaration by Equitable Owner of Himself as Trustee. A 
further aspect of the matter which has not yet been worked out is the 
situation in which the beneficiary declares himself trustee of his 
equitable interest for another. On the one hand, it can be argued that 
this is, on its face, a declaration of trust, and not a disposition. It is a 
sub-trust, the subject-matter not being identical to that of the origi-
nal trust.

62
 On the other hand, it was said in Grainge v Wilberforce

63 

that "where A was trustee for B, who was trustee for C, A holds in 

5 5  See ,  ho we ver  Mil roy  v  Lor d  (18 62 )  4  De  G .F .  &  J .  264  a t  27 7  (d iv ide nds  i r re cov er ab l e  
al t hough gi ft  o f shares  i nval i d ).  

57 [1967] 2  A.C . 291 .  
58 See I .C.T .A.  1988,  ss .684,  685.  
"  A s  i n  G r e y  v  I R C  [ 1 9 6 0 ]  A . C .  1 ,  a b o v e .  
60 See  (19 75 )  38  M .L .R .  557  (J .  H ar r i s ) .  
61 O n  t h e  b a s i s  t h a t  t h e r e  w a s  n o  " s u b s i s t i n g "  s e p a r a t e  e q u i t a b l e  i n t e r e s t .  C o m p a r e  t h e  

reasoning of Vandervell  v IRC, above.  It  might also be argued that the exercise of the option  
gave ri se to a contract,  which gave ri se to a const ructive t rust , as in the Oughtred argument .  
Thus t he equi table i nterest  passed f rom the col lege ,  by vi rtue o f s.53(2),  wi thout  the need  
f o r  a  w r i t t e n  d i s p o s i t i o n .  B u t  t h i s  w o u l d  n o t  s o l v e  t h e  p r o b l e m  o f  w h e r e  i t  w e n t  t o .  
Presumably i t  would go t o the benefici al  owner of t he opt ion unless he  had disposed  of hi s  
i nt e re s t  e l sew her e ,  whic h  wa s  t he  v er y  i ssue .  

62 Com par e  t he  r eas oning  of  R e V and erv e l l ' s  Tr us t s  ( No .2 ) ,  ab ove .  
63 (1889) 5 T.L.R. 436 at  437;  below, para.4 -007;  see also Re Tout  & Finch [1954] 1 W.L.R.  

178;D. f fJV . Food Di st ri butors Ltd  v Tower Hamlet s  LBC [1976]  1 W.L .R . 852;  (1977)93  
L .Q .R .  1 71  ( D .  S uga rm an a nd  F .  W eb b) ;  Corin  v  Pat ton  (1 99 0)  A . L .J .R .  25 6  a t  272 .  
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trust for C, and must convey as C directed." Thus, B "disappears 
from the picture,"

64
 and C becomes the beneficiary. This looks like a 

disposition. It may be otherwise where B retains active duties, as 
where he declares a trust of his interest for such of a class as he shall 
select.

65
 

(f) Specifically Enforceable Oral Contracts for Sale. Oughtred v   3-012 
IRC,

66
 like Grey, concerned an attempt to avoid stamp duty on a share 

transfer. 

Mrs Oughtred was the owner of 72,700 shares in a company 
and was also tenant for life under a settlement which contained 
100,000 preferences shares and 100,000 ordinary shares. Her son, 
Peter, was entitled in remainder. In order to reduce the estate duty 
which would be payable on Mrs Oughtred's death, an oral agree-
ment was made in 1956 under which Peter would surrender his 
remainder interest in the settled shares in consideration for the 
transfer to him of his mother's 72,700 shares. 

A deed was executed by Mrs Oughtred and Peter which recited 
that the settled shares were then held in trust for Mrs Oughtred 
absolutely. The trustees then transferred the shares to Mrs Ought-
red; and she transferred the 72,700 shares to Peter. The question 
was whether ad valorem stamp duty was payable on the transfers. 
The document selected for the purpose of the claim was the 
transfer of the shares from the trustees to Mrs Oughtred. 

The question depended on whether or not Mrs Oughtred was 
owner in equity of the shares before the legal transfer. Provided a 
contract is specifically enforceable, a constructive trust is said to 
arise as soon as the contract is entered into, whereby the equitable 
interest passes to the purchaser by virtue of his right to specific 
performance.

67
 Contracts for the sale of land are normally specifi-

cally enforceable, provided they are in writing, as required by s.2 of 
the Law of Property (Miscellaneous Provisions) Act 1989. Contracts 
for the sale of personalty are specifically enforceable only if the 
remedy of damages would be inadequate. Thus contracts to sell 

*per Upjohn J. in Grey v IRC [1958] Ch. 375 at 382. 
5 Re Lashmar [1891] 1 Ch. 258 at 268; see (1958) 74 L.Q.R. 180 (P.V.B.); (1984) 37 M.L.R. 

385 at 396 (B. Green). This principle is confirmed in Law Com No.260, Trustees' Powers 
and Duties (1999), p.61, discussing the position where trustees vest the legal title to assets 
such as securities in a nominee. It is considered that the trustees would not "drop out of the 
picture" on losing legal title, because only limited functions would be delegated to the 
nominee. 

6 [1960] A.C. 206. 
7 Below, para. 12-035. 



90 Requirements of a Trust 

  

3-013 

shares in a public company are not normally specifically enforce-
able, but the position is otherwise in the case of shares in a private 
company, which are not available for purchase on the market. Mrs 
Oughtred was accordingly able to claim that the equitable interest 
had passed to her by virtue of her right to specific performance of 
the contract; or, putting the same point another way, that Peter, after 
the agreement, held his interest as constructive trustee for her (con-
structive trusts being exempted from the writing requirement by 
s.53(2)). The later document would then be only a transfer of the 
bare legal estate. 

The House of Lords, however, by three to two, held to the con-
trary. For the majority, Lord Jenkins, with whose speech Lord Keith 
expressed entire agreement, accepted that Mrs Oughtred's interest, 
after the agreement, was similar to that of a purchaser of land 
between contract and conveyance. The purchaser's interest "is no 
doubt a proprietary interest of a sort, which arises, so to speak, in 
anticipation of the execution of the transfer for which the purchaser 
is entitled to call. But its existence has never (so far as I know) been 
held to prevent a subsequent transfer, in performance of the contract, 
of the property contracted to be sold from constituting for stamp 
duty purposes a transfer on sale of the property in question."

68
 So 

here, the transfer of the legal estate was an instrument attracting 
duty. 

Lord Radcliffe, dissenting, took the view that Mrs Oughtred be-
came equitable owner of the reversionary interest in the settled 
shares by virtue of the specifically enforceable agreement to ex-
change. She became the absolute owner in equity. "There was . .. 
no equity to the shares that could be asserted against her, and it was 
open to her, if she so wished, to let the matter rest without calling for 
a written assignment, from her son. . . .  It follows that, in my view, 
this transfer cannot be treated as a conveyance of the son's equitable 
reversion at all."

69
 This argument is compelling, and it points out a 

number of questions relating to the nature of the interest which Mrs 
Oughtred held before the legal transfer from the trustees; the major-
ity speeches leave these questions unanswered. It has always been 
held that stamp duty

70
 is payable on a conveyance of land, even 

though the beneficial interest in the property passed on the signing 
of the contract; similarly with a purchase of shares. This factor may 

* [I960] A.C. 206, at 240. See also Henty and Constable (Brewers) Ltd v IRC [1961] 1 
W.L.R. 1504, at 1510. Oughtred was applied in Parinv (Hatfield) Ltd v IRC [1998] S.T.C. 
305 (sub nom. Bishop Square Ltd v IRC (1999) 78 P. & C.R. 169), involving an unsuccessful 
attempt to avoid stamp duty by executing a declaration of trust for the purchaser prior to the 
transfer ("The appeal is as hopeless as any that I have heard"). 

' [1960] A.C. 206 at 228. 
' Stamp duty was replaced by stamp duty land tax in relation to land transactions by the 

Finance Act 2003. 
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have influenced the court's approach to the application of s.53. 
Oughtred may thus be viewed as a policy decision. 

Later decisions in varying contexts have tended to support the 
view that an equitable interest can pass under a contract without 
formality, although the point is rarely fully argued. In Re Holt's 
Settlement,

71
 concerning the Variation of Trusts Act 1958, Megarry 

J., relying on the minority judgments in Oughtred, accepted the 
proposition that where there is a specifically enforceable agreement, 
the beneficial interest passes to the purchaser under a constructive 
trust without writing. Similarly in D.H.N. Food Distributors Ltd v 
Tower Hamlets LBC,

72
 concerning compulsory purchase, the Court 

of Appeal assumed that an equitable interest in land could pass 
without writing where the transaction was contractual.

73
 In Chinn v 

Collins,
14

 concerning a capital gains tax avoidance scheme, Lord 
Wilberforce said that 

"The legal title to the shares was at all times vested in a 
nominee . . . and dealings related to the equitable interest in these 
required no formality. As soon as there was an agreement for their 
sale accompanied or followed by payment of the price, the equit-
able title passed at once to the purchaser. .. and all that was 
needed to perfect his title was notice to the trustees or the nomi-
nee . . . "  

The shares were in a public company, but Lord Wilberforce did not 
appear to consider a specifically enforceable contract to be essential 
to this proposition which, it should be noted, led to the establish-
ment of capital gains tax liability. Neither Oughtred nor even s.53 
itself was cited. Tax liability was not involved in Neville v Wilson,

15 

where nominees held shares in U Ltd on trust for J Ltd, a family 
company. The shareholders of J Ltd agreed informally to liquidate 
the company and to divide its equitable interest in the U Ltd shares 
amongst themselves in proportion to their existing shareholdings. 
The question was whether s.53(l)(c) invalidated this agreement (in 
which case the equitable interest would have passed to the Crown 

1 [1969] 1 Ch. 100, at 116. 
1 [1976] 1 W.L.R. 852, at 865, 867. 
' This argument is no longer tenable in the case of land because the contract must be in 

writing; Law of Property (Miscellaneous Provisions) Act 1989, s.2. See United Bank of 
Kuwait pic v Sahib [1997] Ch. 107. 

1 [1981] A.C. 533, at 548. 
5 [1997] Ch. 144; (1996) 55 C.L.J. 436 (R. Nolan); [1996] Conv. 368 (M. Thompson); (1997) 
113 L.Q.R. (P. Milne); cf. United Bank of Kuwait pic v Sahib [1997] Ch. 107, where 
Chadwick J. held that a contract to assign an equitable interest by way of mortgage required 
writing to satisfy s.53(l)(c) and doubted whether s.53(2) could apply. The point was not 
argued on appeal. 
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when J Ltd was struck off the register). The Court of Appeal held 
that each shareholder's agreement gave rise to an implied or con-
structive trust so that s.53(2)

76
 applied. Thus the agreement was 

effective to vest the equitable interest in the shareholders without 
writing. The analysis of Lord Radcliffe in his dissent in Oughtred v 
IRC

77
 that a specifically enforceable agreement to assign passed the 

equitable interest to the assignee was correct. It was noted that Lords 
Jenkins and Keith had left the point open and that Lord Denning 
(with whom Lord Cohen appeared to agree) had rejected the appli-
cation of s.53(2) without giving reasons. 

It is probable that s.53(2) was intended to embrace the kind of 
constructive trust which is imposed to prevent fraud,

78
 and did not 

envisage the anomalous constructive trust arising on a specifically 
enforceable contract for sale. The latter is in any event only a quali-
fied trust (under which the vendor retains valuable rights until the 
conveyance).

79
 In favour of the Oughtred decision it might also be 

said that in the case of a contract there is a transfer of the equitable 
interest from the vendor to the purchaser, whereas in the case of 
resulting trusts and constructive trusts imposed to prevent fraud, 
contemplated by s.53(2), there is no passing of the equitable inter-
est, which remains throughout in the true beneficial owner.

80
 It 

seems that the acceptance of the argument that a contract can shift 
the equitable interest without formality under the constructive trust 
principle depends very much on the context, and that it is more 
likely to be accepted in the tax context where this would result in 
liability. 

3-014 (g) Variation of Trusts Act 1958. We shall see in Chapter 22 that 
the Variation of Trusts Act 1958 gave power to the court to approve, 
on behalf of categories of persons unable to make the decision for 
themselves, variations of the existing beneficial interests under 
trusts where it is for the benefit of the beneficiaries to do so. Many 
variations had been approved by the courts when suddenly, in Re 
Holt's Settlement,^ Megarry J. asked whether it was not necessary 
for the disposition of each existing beneficial interest to be in writ-
ing under s.53. Megarry J. was able to satisfy himself that writing 

76 "This section does not  effect the creation or operation of resulting,  impl ied or const ructive  
trusts." 

77 [1960] A .C.206 .  
78 As in Banni st er v  Banni st er [1948]  2 Al l  E.R . 133;  Hodgson  v Marks  [1971]  Ch.  892 .  See  

a l so  Midland  Ban k  L td  v  D ob son  [1 98 6]  1  F .L .R .  1 71 ,  be low,  p ar a . l  1 -00 4 .  
79 Below,  p ara . 12 -03 5 .  
80 Althou gh  Lor d  B row ne - Wi lk inson  i n  Westde u t sch e  La nd esb an k  Gi ro zen t r a l e  v  Is l i ng ton  

LBC [ 19 96]  A .C .  6 69  a t  705 - 70 6  su gg es t s  o the rwi se ;  be lo w,  pa ra .  1 0 - 002 .  
81 [19 69]  1  Ch .  59 0 . 
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was not necessary, and the threat of invalidity to most of the varia-
tions previously approved was removed. The details of the matter 
are best postponed until the Act is explained.

82
 

(h) Right of Nomination under Staff Pension Fund. The rules of 3-015 
the pension fund of the Danish Bacon Co. Ltd provided that employees could 
nominate a person to receive moneys due in the case of death in service. 
Such a nomination might arguably be regarded as a lifetime disposition of 
an equitable interest under the pension fund trust; or as a testamentary 
disposition in that it took effect only in the event of the employee's death. In 
Re Danish Bacon Co. Staff Pension Fund Trusts,

63
 Megarry J. held that it 

was not a testamentary disposition. He very much doubted "whether the 
nomination falls within section 53(l)(c)"

84
; but held that, even if it did, the 

necessary writing was supplied by two connecting documents. 

(i) Disclaimer; Surrender. In Re Paradise Motor Co. Ltd,
S5

 a 3-016 
stepfather made a gift of shares to his stepson. The transfer, though 
technically defective, was sufficient to make the stepson equitable owner of 
the shares. The stepson knew nothing of the transfer. When he became aware 
of the circumstances, he stated in unmistakable language that he wished to 
make no claim to the shares. But when the company was in liquidation, he 
changed his mind and claimed his share of the proceeds. On the question 
whether there could be a disclaimer of an equitable interest without 
compliance with s.53, it was held that "a disclaimer operates by way of 
avoidance and not by way of disposition."

86
 The disclaimer was effective 

and the claim failed. 
However, the position seems otherwise as far as tax matters are 

concerned,
87

 where it has been found necessary to make express 
provision that a disclaimer shall not be treated as a disposition for 
inheritance tax purposes.

88
 

A surrender, on the other hand, appears to be a "disposition".
89 

The House of Lords in Newlon Housing Trust v Alsulaimen
90

 con-
sidered that the surrender of a lease would be a "disposition" within 

; Below, para.22-012. 
1 [1971] 1 W.L.R. 248. Followed by the Privy Council in Baird v Baird [1990] 2 A.C. 548 

(application of Wills Act depends on each scheme); [1990] Conv. 458 (G. Kodilinye); Gold 
v Hill [1999] 1 F.L.R. 54 (nomination did not dispose of any equitable interest). 

' [1971] 1 W.L.R. 248 at 256. 
5 [1968] 1 W.L.R. 1125. 
' Re Paradise Motor Co Ltd, above, at 1143; Dewar v Dewar [1975] 1 W.L.R. 1532; Allied 

Dunbar Assurance pk v Fowle [1994] 1 E.G.L.R. 122; Lohia v Lohia [2001] W.T.L.R. 101 
(affirmed on appeal October 25, 2001, unreported). But see L.P.A. 1925, s.205(l)(ii). 

7 Re Stratton's Disclaimer [1958] Ch. 42 (estate duty). 
! Inheritance Tax Act 1984, s.17. 
}cf. [1960] B.T.R. 20 (J. Monroe). 
'[1999] 1 A.C. 313. 
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s.37 of the Matrimonial Causes Act 1973, adding that the ordinary 
meaning of the term was an act by which someone ceased to be the 
owner of property at law or in equity and that, in some contexts, this 
might include a case where the property ceased to exist. 

B. By Will 
3-017 Additional formalities are required for the creation of a testamen-

tary trust. Wills Act 1837, s.9, as amended by Administration of 
Justice Act 1982, s.17, provides: 

"No will shall be valid unless: 

(a) it is in writing, and signed by the testator, or by some other 
person in his presence and by his direction; and 

(b) it appears that the testator intended by his signature to give 
effect to the will; and 

(c) the signature is made or acknowledged by the testator in 
the presence of two or more witnesses present at the same 
time; and 

(d) each witness either— 

(i) attests and signs the will; or 
(ii) acknowledges his signature, 

in the presence of the testator (but not necessarily in 
the presence of any other witness), 

but no form of attestation shall be necessary." 

No attempt will be made here to deal with the details of this 
enactment. The question of the validity of trusts taking effect on a 
testator's death which fail to comply with these provisions—the so-
called "secret trusts"—will be discussed in Chapter 5. 

3. CERTAINTY 

3-018 A private express trust cannot be created unless the three certain-
ties

91
 are present; certainty of intention; certainty of subject matter; 

and certainty of beneficiaries. Each of these heads will be con-
sidered below. Different considerations apply to each; yet they are 
inter-related. "Uncertainty in the subject of the gift has a reflex 
action upon the previous words, and shows doubt upon the intention 

1 See Lord Langdale in Knight v Knight (1840) 3 Beav. 148 at 173. Extrinsic evidence is not 
generally admissible to aid the construction of a trust deed; Rabin v Gerson Berger Associa-
tion Ltd [1986] 1 W.L.R. 526. 
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of the testator, and seems to show that he could not possibly have 
intended his words of confidence, hope, or whatever they may be 
—his appeal to the conscience of the first taker—to be imperative 
words."

92
 

Similar, but distinct, questions about certainty may arise in rela-
tion to a conditional gift; whether a condition precedent to taking,

93 

or a condition of defeasance.
94

 Further, the requirement of certainty 
of beneficiaries operates differently with discretionary as opposed to 
fixed trusts, and with trusts for purposes as opposed to trusts for 
people. A trust for a non-charitable purpose is normally invalid; but 
where such a trust has been upheld, the court has insisted that the 
purpose be described with sufficient certainty.

95
 With charitable 

trusts, there is no need to specify in any way which charity is to be 
benefited; but the language of the gift must clearly establish that the 
gift is applicable for charitable purposes only.

96
 

A. Certainty of Intention 

We have already seen that a trustee is under an obligation, but that 3-019 
the obligation may be inferred from the nature of the gift, considered as a 
whole.

97
 Technical words are not required. The question is whether, on the 

proper construction of the words used, the settlor or testator has shown an 
intention to create a trust. A trust may be created without using the word 
"trust," and, conversely, the use of the word "trust" does not conclusively 
indicate the existence of a trust.

98
 The settlor's subjective intentions are 

irrelevant. If he enters into arrangements which have the effect of creating a 
trust, it is not necessary that he should appreciate that; it suffices that he 
intends to enter into them.

99
 A "precatory" expression of hope or desire, or 

suggestion or request, is not sufficient. The words in each case must be 
examined to see whether the intention was to impose a trust upon the donee. 

The Court of Chancery at one time leaned in favour of construing 
expressions of desire as intended to create a binding trust.' This was 
because an executor who had administered an estate was entitled to 
keep for himself any surplus which was undisposed of by the will, 
and the court was ready to find that he took as trustee in order to  

92 
M u s s o u r i e  B an k  v  R ay n o r  (1882)  7  App.Cas .  321 at  331 .  

93 
R e  A l l en  [1953] Ch.  810;  R e  B a r l o w ' s  W . T .  [1979]  1  W.L.R.  278 .  

94 Clayton v Ramsden [1943] A.C. 320; Blathwayt v Lord Cawley [1976] A.C. 397. 
95 

Re Astor's  S.T.  [1952] Ch.  534;  below,  para .14 -013.  
96 

Below, para. 15 -003. 
97 

Above,  pa ra .2 -021.  In  t he cont ext  o f  cha ri t y ,  see R e  C o he n  [1973] 1  W.L .R.  415 .  
98 Tito v Waddell (No.2) [1977] Ch. 106, above, para.2-035; Customs and Excise Commission 

ers v Richmond Theatre Management Ltd [1995] S.T.C. 257, above, para.2-011. 
99 

Tw i ns ec t ra  L t d  v  Ya rd l e y  [2002] 2  A.C.  164;  (2002) 16 T.L. I .  165 (N.  Richardson).  
1
 See,  however,  C oo k  v  F ou n t a i n  (1676) 3  Swan.  585.  
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prevent this. This approach then spread beyond executors. In 1830, 
however, the Executors Act provided that undisposed-of residue 
should be held on trust for the next-of-kin; and from about the 
middle of the nineteenth century, a stricter construction was placed 
upon these "precatory words". Where, however, an express trust is 
construed from precatory words, it is, of course, just as much a trust 
as any other.

2
 

The older cases are therefore unhelpful as guides to construction. 
Lambe v Eames

3
 is usually regarded as the case which marks the 

"turning of the tide". There the testator gave his estate to his widow 
"to be at her disposal in any way she may think best, for the benefit 
of herself and her family." By her will she gave part of the estate 
outside the family; it was held that she had been absolutely entitled 
to the property and that the gift was valid. Similarly in Re Adams 
and the Kensington Vestry,

4
 where a testator gave his estate "unto 

and to the absolute use of my dear wife, Harriet. . .  in full con-
fidence that she will do what is right as to the disposal thereof 
between my children, either in her lifetime or by will after her 
decease." The Court of Appeal held that she took absolutely. 

But a trust will be found from precatory words if on a proper 
construction of the language such was the intention of the tes-
tator. 

In Comiskey v Bowring-Hanbury,
5
 a testator gave to his wife "the 

whole of my real and personal estate . . .  in full confidence that. . . 
at her death she will devise it to such one or more of my nieces as 
she may think fit and in default of any disposition by her thereof by 
her will. . .  I hereby direct that all my estate and property acquired 
by her under this my will shall at her death be equally divided 
among the surviving said nieces." A majority of the House of Lords 
held that the testator intended to make a gift to his wife, with a gift 
over of the whole property at her death to such of her nieces as 
should survive her, shared according to the wife's will, and other-
wise equally. 

Where a form of words has once been held to create a trust, the 
testator's intention may be held to be such as to reach the same 
result, at any rate where the words have been used as a precedent, 

2 In Re Williams [1897J 2 Ch. 12 at 27 Rigby L.J. protested against the use of the term 
"precatory trust," calling it a "misleading nickname." 

3 (1871) L.R. 6 Ch. 597. See also Re Hamilton [1895] 2 Ch. 370 at 374. 
4 (1884) 27 Ch.D. 394; Mussourie Bank v Raynor (1882) 7 App.Cas. 321 ("feeling confident 

that she will act justly to our children in distributing the same"); Re Diggles (1888) 39 
Ch.D. 253 ("it is my desire that she allows . . .  an annuity of £25); Re Johnson [1939] 2 All 
E.R. 458 ("I request that my mother will on her death leave the property or what remains of 
it. . .  to my four sisters"). 

5 [1905] A.C. 84. 
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even though the words used, when subjected to the stricter modern 
construction, might be expected to produce a different result.

6
 

Where the words used are held not to create a trust, the donee of 
the property takes beneficially.

7
 This must be distinguished from the 

situation where there is certainty of intention to create a trust, but 
uncertainty as to the objects or the shares they are to take. In such 
cases, as we shall see, there is a resulting trust. 

The question of certainty of intention may also arise where there 
is no document to construe. The question then is whether the acts or 
words of the parties indicate an intention to create a trust; as where a 
man tells his cohabitant that she can share his bank account

8
; or 

where a mail order company puts money sent by customers into a 
separate bank account.

9
 This aspect of the problem will be discussed 

in Chapter 4, where the requirements of the declaration of trust are 
examined.

10
 

Finally, the intention to create a trust must be genuine, and not a 
sham, as where the "settlor" did not intend the trust to be acted 
upon, but entered into it for some ulterior motive, such as deceiving 
creditors or the Inland Revenue. In Midland Bank pic v Wyatt*' a 
declaration of trust was executed by a husband and wife in 1987 
(when the husband was contemplating a new business) whereby the 
family home, their only real asset, was apparently settled on the wife 
and daughters. The document was kept in a safe and the couple 
continued to act as absolute owners of the property, in particular by 
mortgaging it. The husband's business failed and the bank obtained 
a charging order against the house. The husband then revealed the 
trust document. This was held to be a sham. The inference was that 
the husband had "kept it up his sleeve for a rainy day" in order to 
defeat future creditors and had not otherwise intended it to have any 
effect. This principle does not require a finding of fraud, and can 
apply if the transaction is the result of merely mistaken advice.  

6 Re Steele's W.T. [1948] Ch. 603; following Shelley v Shelley (1868) L.R. 6 Eq. 540; (1968) 
32 COIW.(N.S.) 361 (P. Langan). 

7 Lassence v Tiemey (1849) 1 Mac. & Cr. 551; Hancock v Watson [1902] A.C. 14; Watson v 
Holland [1985] 1 All E.R. 290; cf. Re Pugh's W.T. [1967] 1 W.L.R. 1261. 

8 
Paul v Constance [1977] 1 W.L.R. 527. See also Re Vandervell's Trusts (No.2) [1974] Ch. 
269; Swain v The Law Society [1983] 1 A.C. 598. 

9 Re Kayford Ltd (in Liquidation) [1975] 1 W.L.R. 279, above, para.2-010; cf. Re Challoner 
Club (in Liquidation), The Times, November 4, 1997 (no trust where members' money paid 
into separate account as terms of intended trust uncertain). See also R. v Clowes (No.2) 
[1994] 2 All E.R. 316 (terms of investment brochures indicated a trust); Re Lewis's of 
Leicester Ltd [1995] 1 B.C.L.C. 428 (company created trust by paying takings of conces- 
sionnaires into separate account, although its commission had not been deducted from the 
payments, thus the company was also a beneficiary). 

10 Below, para.4-013. 
" [1995] 1 F.L.R. 696; below, para.13-019; (1994) 8 T.L.I. 68 (J. Mowbray); (1998) 4 Trusts 

& Trustees 11 (P. Matthews). See also Re Pfrimmer Estate (1936) 2 D.L.R. 460; Rahman v 
Chase Bank (C.I.) Trust Co Ltd [1991] J.L.R. 103 (Jersey). 
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Where the settlor and trustees are different persons, there will be no 
sham unless the trustees shared the settlor's intentions.

12
 

B. Certainty of Subject-Matter 

3-021 The subject-matter may be an interest in land; it may be chattels 
or money; it may be a chose in action, such as a covenant

13
 or a debt 

owed to the settlor. Whatever form it takes, it must be specified with 
reasonable certainty. Testamentary gifts have failed where they con-
cerned "the bulk of my estate,"

14
 or "such parts of my estate as she 

shall not have sold,"
15

 or "the remaining part of what is left"
16

 or 
"all my other houses"

17
 i.e. those remaining after a choice had been 

made by another beneficiary who died before choosing. Similarly a 
direction that the testator's widow was to get "such minimal part of 
[the] estate as she might be entitled to under English law for mainte-
nance purposes" was void for uncertainty, as no such entitlement 
could be identified.

18
 These cases should be contrasted with one 

where the subject-matter of the gift is to be determined in the discre-
tion of a trustee. In Re Golay's Will Trusts,^

9
 a gift directing the 

executors to allow a beneficiary to "enjoy one of my flats during her 
lifetime and to receive a reasonable income from my other proper-
ties" was upheld. The executors could select the flat. The words 
"reasonable income" were not intended to allow the trustees to 
make a subjective decision: but they provided a sufficient objective 
determinant to enable the court, if necessary, to quantify the amount. 
The problem, however, is that no objective determination of words 
such as "reasonable" can be made unless the context is known. In 
Re Golay's Will Trusts

20
 it was assumed that the criterion was the 

beneficiary's previous standard of living. The word "reasonable" in 
isolation has little meaning. If a testator were to give "a reasonable 
legacy" to X, then no doubt the gift would fail, unless it was clear 
that the amount was to be fixed by the executors. 

Where the subject-matter of the trust is uncertain, then no trust is 
created. There is nothing to form the subject-matter of a resulting 

2 
Shalson v Russo [2003] W.T.L.R. 1165; Re the Esteem Settlement [2004] W.T.L.R. 1 (Jersey 
Royal Court). 

3 
Fletcher v Fletcher (1844) 4 Hare 67; below, para.4-020. See also Swift v Dairywise Farms 
Ltd [2000] 1 W.L.R. 1177 (trust of milk quota). 

* Palmer v Simmonds (1854) 2 Drew. 221. See also Choithram (T.) International S.A. v 
Pagarani [2000] 1 W.L.R. 1 (left open whether trust of "all my wealth" void for un-
certainty). 

' Re Jones [1898] 1 Ch. 438; cf. In the Estate of Last [1958] P. 137 ("anything that is left" 
created valid remainder interest). 

5
 Sprange v Barnard (1789) 2 Bro.C.C. 585. 

1
 Boyce v Boyce (1849) 16 Sim. 476. 

"Anthony v Donges [1998] 2 F.L.R. 775. 
' [1965] 1 W.L.R. 969. 
3
 Above. 
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trust. If the purported trust has been attached to an absolute gift, then 
the absolute gift takes effect. It may be, however, that the property 
itself is certain, but the beneficial shares are not. Unless the trustees 
have a discretion to determine the amounts, then the trust will fail, 
and the property will be held on a resulting trust for the settlor. This 
was the case in Boyce v Boyce

2
^ where the determination was to be 

made by a beneficiary who died before choosing. Sometimes the 
problem will be solved by the principle that equity is equality,

22
 or 

by the court determining what is the proper division according to the 
circumstances.

23
 

Certainty of subject matter has been in issue recently not only in 
relation to express trusts but also in the commercial context of the 
sale of goods. Where purchasers have paid for goods but have not 
taken delivery prior to the seller's insolvency, they may seek to gain 
priority over general creditors by claiming a trust of the goods in 
their favour. Where the goods have not been segregated but form 
part of a bulk, these claims failed (prior to a legislative reform 
mentioned below) on the ground that there cannot be a trust of 
unidentified chattels. Thus in Re London Wine Co.

24
 the buyers of 

wine stored in a warehouse and not segregated from the general 
stock of similar wine could not establish a trust. It was otherwise 
where the wine had been segregated for a group of customers (even 
though not appropriated to each individual customer), as in Re Sta-
pylton Fletcher Ltd,

25
 although the judge warned that the court 

"must be very cautious in devising equitable interests and remedies 
which erode the statutory scheme for distribution on insolvency. It 
cannot do it because of some perceived injustice arising as a conse-
quence only of the insolvency."

26
 In that case the legal title had 

passed to the customers and there was no need to consider the trust 
argument. 

The leading authority is Re Goldcorp Exchange Ltd,
21

 where 
purchasers of bullion, who had paid but had not taken delivery, 
asserted proprietary rights on the insolvency of the company. Save 
for a group of customers whose bullion had been segregated, these 
claims were rejected by the Privy Council. Legal title had not 
passed, nor was there any trust, as there was no identifiable property 
to which any trust could attach. Thus the customers were unsecured 
creditors. 

2 1
 (1849) 6 Sim. 476.  

2 2
B ur ro ugh  v  P h i l co x  (1840) 5  Myl .  & Cr.  72;  (1967) 31 Conv. (N. s . )  117 (A.  Hawkins ) .  

23 
M cP h ai l  v  D ou l t on  [1971] A.C.  424 ( select ion of  beneficia r i es ) ;  below,  pa ra .3 -026.  

24 (1986)  Palmer ' s Company Cases 121.  
25 

[1994]  1  W.L.R.  1181 ( t enancy in  common);  conside red "eminent ly  sensib le  and fai r "  in  
(1995)  48 C.L.P .  117 at  131 (A.  Cla rke) .  

26 
i b i d . ,  at  1203 (Paul  Baker  Q . C . )  

27 
[1995] 1 A.C. 74; (1994) 53 C.L.J. 443 (L. Sealy); below, para.23-056. 
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3-022 Although no doubt some chattels can be regarded as identical to 
other chattels of the same description, the rationale of the rule that 
there cannot be a trust of chattels which have not been segregated 
from a mass of similar chattels is that they are not necessarily 
identical.

28
 Even bottles of wine of the same label may not be 

identical; some may be "corked" and undrinkable. Now, however, 
the Sale of Goods (Amendment) Act 1995

29
 provides that purchasers 

who have paid for unascertained goods forming part of an identified 
bulk (where the goods are interchangeable) acquire property rights 
as tenants in common of the bulk, subject to any contrary 
agreement. Thus they will prevail over general creditors in an insol-
vency. This provision will not, of course, apply to the creation of 
express trusts of chattels. 

The chattels rule does not apply to money, shares and other cho-
ses in action because, in the nature of things, there is no difference 
between one pound and another pound, or one share and another 
share of the same class in the same company.

30
 Difficult problems 

do, however, arise. 

In Hunter v Moss
31

 the settlor owned 950 shares in M Co., 
which had an issued share capital of 1,000. He orally declared a 
trust of five per cent of the share capital, i.e. 50 shares. The Court 
of Appeal upheld the trust. Provided the shares were of the same 
class and in the same company, there was no need to segregate 50 
shares before declaring the trust. Re London Wine Co.

32
 was 

distinguished as involving chattels. Cases upholding bequests
33

 of 
part of a larger shareholding showed that the chattels rule did not 
apply to choses in action. Thus a declaration of trust of part of a 
larger shareholding or £50 out of a designated bank account with 
a larger balance would be valid. In fact the settlor had subse-
quently sold the shares to B Co. in exchange for shares in B Co. 
and cash, and the judgment was for five per cent of the con-
sideration. 

The decision has been criticised, but before considering the criti-
cisms it is necessary to examine a different situation, where a settlor 
attempts to create a trust of money but (unlike in the bank account 

28 cf .  All  E.R. Rev.  1994 250 (P.  Clarke),  doubting the distinct ion in an age of mass -produced  
goods. 

29 A me n di n g  t he  Sa l e  o f  G o o d s  Act  1 9 7 9 .  
30 A l t h o u g h  t h e y  a r e  d i s t i n g u i s h a b l e  b y  s e r i a l  n u m b e r .  S e e  S m i t h ,  T h e  L a w  o f  T r a c i n g ,  

p.224. 
31 [1994] 1 W.L.R. 452;  [1996] Conv.  223  (J. Martin).  The position is otherwise in Aust ralia;  

see   R e  Ha rv ard   Sec ur i t i es   L td   ( i n   L iqu ida t i on)    [1 997 ]    2   B . C .L .C .    369 ;   be lo w,  
para.3-023. 

32 Above. 
33 Re Cheadle [1900] 2 Ch. 620; Re Clifford [1912] 1 Ch. 29. These are considered dis 

tinguishable in (1994) 53 C.L.J. 448 (M. Ockelton). 
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example above) does not designate the source of the money. In 
MacJordan Construction Ltd v Brookmount Erostin Ltd

34
 a building 

contract provided that the employer would retain three per cent of 
the contract price as trustee for the builder (pending confirmation 
that the work was satisfactory). The retention fund was never set up. 
On the employer's insolvency the builder claimed entitlement to the 
retention money in priority to a bank which had a floating charge 
over all the assets. This claim failed because no identifiable assets 
had been impressed with a trust for the builder. There was merely a 
contractual right, which did not "carry with it any equitable interest 
of a security character in the assets for the time being of the em-
ployer."

35
 This is clearly correct, being in effect no different from an 

attempt by X to declare himself trustee of £100 for Y without 
identifying the source of the money. Thus in Hemmens v Wilson 
Browne (a firm)

36
 a document purporting to give A the right to call 

on B for payment of £110,000 at any time did not create a trust (or 
any other right) because there was no identifiable fund to form its 
subject matter. Likewise there is no trust of money paid into an 
overdrawn account, as there is no identifiable subject-matter.

37
 

Criticisms of Hunter v Moss point to the difficulties which could 
arise on subsequent dealings with the shareholding or bank account 
of which an unsegregated part is subject to a trust. Before any such 
dealings, the beneficiary could call for a transfer of the money or 
shares. But what would happen if, after declaring a trust of 50 out of 
950 shares, the settlor then sold 50 shares and invested the proceeds 
(disastrously or profitably)? Whose 50 shares were they? There 
seems no reason why the tracing rules relating to mixed assets 
should not apply.

38
 Those rules normally deal with trust property 

which has subsequently become mixed with other property, but 
there seems no reason why they should be so confined. In any event, 
it could be said that a settlor who declares a trust of part of his 
shareholding or bank balance becomes under a duty to segregate the 
trust assets from his own. Tracing will not work, on the other hand, 
in a case like MacJordan

39
 because there is no identifiable mixed 

fund; the employer there had only one bank account in credit at the 
insolvency but had never assumed an obligation to set up the reten-
tion fund out of that account.

40
 It may be that the tracing rules will 

3-023 

34
 [1992] B.C.L.C. 350.  

3 3
 MacJordan Cons truct ion Ltd v Brookm ount Erost in Ltd [1992] B.C.L.C.  350.  

36 
[1995] Ch.  223 (a  professional  negl igence act ion) .  

37 
Fortex G roup Ltd v M acin tosh [1998] 3  N .Z.L .R.  171.  

38 
Below,  para .23-054.  

39 
Below. 

40 
To claim a charge over  the general  a s set s  would go beyond even the unorthodox dicta  in  
Space Investments Ltd v Canadian Imperial  Bank of  Commerce Trust  Co (Bahamas) [1986]  
1  W.L.R.  1072;  below,  para .23 -056.  
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not always work in a case like Hunter v Moss,
41

 but inability to trace 
need not mean that there was no valid trust in the first place. 

It has been said that the approval of MacJordan
42

 by the Privy 
Council in Re Goldcorp Exchange Ltd

43
 shows by inference that 

Hunter v Moss is incorrect.
44

 This would be so only if Hunter and 
MacJordan were indistinguishable, but the discussion above sought 
to establish that Hunter may be distinguished on the basis that the 
larger asset from which the trust was carved was identified. It is 
submitted that the Hunter v Moss solution is fair, sensible and work-
able.

45
 Unlike the other cases, it did not involve a claim by un-

secured creditors to gain priority in insolvency. It is an example of 
the court's policy of preventing a clearly intended trust from failing 
for uncertainty.

46
 

The academic criticisms of Hunter v Moss were noted with some 
sympathy by the High Court in the context of an insolvency in Re 
Harvard Securities Ltd (in Liquidation)

47
 but the decision was re-

garded as binding and not effectively overruled by Re Goldcorp. It 
was noted that, after the latter decision, the House of Lords had 
refused the defendant in Hunter leave to appeal.

48
 

Of course, there is no difficulty in a trust of a co-owned share, but 
that solution was rejected in Hunter v Moss

49
: the claimant was held 

to be equitable owner of 50 shares, and not to have a tenancy in 
common interest in the whole holding. Professor Goode has co-
gently argued that intangible assets such as shares of the same issue 
or a bank deposit can only be held (if not by a sole owner) in co-
ownership.

50
 Shares of the same issue are no more than fractions of a 

single asset, the share capital. A bank deposit (a debt owed by the 
bank) is a single asset. Thus a declaration of trust (or transfer) of a 
number of shares of the same issue or part of a bank balance must 
create co-ownership of the single asset and cannot be attacked for 
uncertainty of subject-matter on grounds of failure to segregate. As 
there is a single asset, segregation is not necessary (or indeed possi-
ble) for the creation of a co-owned share. 

Before leaving the question of certainty of subject-matter, it might 
be said that uncertainty as to the precise scope of property subjected 

1 See criticisms in All E.R. Rev. 1994 p.250 (P. Clarke). 
2 Above. 
' [1995] 1 A.C. 74; above. 
1
 (1994) 110 L.Q.R. 335 (D. Hayton); (1995) 9 T.L.I. 43 at 45 (P. Birks). 

5 See (1995) 48 C.L.P. 117 (A. Clarke); (2002) 61 C.L.J. 657 at 663-676 (P. Parkinson). 
> See Re Golay's W.T. [1965] 1 W.L.R. 969; above, para.3-021; Re Tepper's W.T. [1987] Ch. 

358; below, para.3-030. 
' [1997] 2 B.C.L.C. 369; (1998-9) 9 K.C.LJ. 112 (T. Villiers). * [1994] 1 W.L.R. 614. 
'[1994] 1 W.L.R. 452. 5 [2003] L.M.C.L.Q. 379. See also (1994-95) 5 K.C.LJ. 139 (P. 
Oliver). Co-ownership is the 

legislative solution for goods; Sale of Goods (Amendment) Act 1995, above. 
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to a secret trust,
51

 a trust arising under mutual wills,
52

 or a construc-
tive trust of a family home,

53
 has not proved fatal to its validity. 

Insistence on strict rules in these contexts could facilitate fraud or 
unjust enrichment. 

C. Certainty of Objects: The Beneficiaries
54

 

"It is clear law that a trust (other than a charitable trust) must be 
for ascertainable beneficiaries."

55
 In the case of future interests, the 

beneficiaries must be ascertainable within the period of perpetuity.
56 

The test to be applied to determine certainty of objects depends upon 
the nature of the trust. With a "fixed" trust, it is, and always has 
been, that a trust is void unless it is possible to ascertain every 
beneficiary. With a discretionary trust, the House of Lords decided 
in McPhail v Doulton

57
 that the test was: can it be said with certainty 

that any individual is or is not a member of the class?
58

 That is the 
same test as was established for certainty of objects of a mere power 
in Re Gulbenkian's Settlements.

59
 This assimilation of the tests for 

powers and discretionary trusts destroys what used to be one of the 
most important reasons for distinguishing between trusts and 
powers. 

60 

3-024 

i. Fixed Trusts. A fixed trust is one in which the share or interest 3-025 
of the beneficiaries is specified in the instrument. The beneficiary is the 
owner of the equitable interest allocated to him. This situation is contrasted 
with a discretionary trust; where the trustees hold the trust property on 
trust for such member or members of a class of beneficiaries as they shall in 
their absolute discretion determine. In that situation, no beneficiary owns 
any part of the trust fund unless and until the trustees have exercised 
their discretion in his favour.

61
 

1 Ottaway v Norman [1972] Ch. 698, below, para.5-008. 
2 Re Cleaver [1981] 1 W.L.R. 939, below, para.12-032. 
1 Gissing v Gissing [1971] A.C. 886 at 909; Stokes v Anderson [1991] 1 F.L.R. 391; below, 

para.l 1-013. Likewise remedial constructive trusts, where they are recognised; Fortex 
Group Ltd v Macintosh [1998] 3 N.Z.L.R. 171. 

"(1971) 24 C.L.P. 133 (H. Cohen); (1971) 87 L.Q.R. 31 (J. Harris); (1971) 29 C.L.J. 68 
(J.Hopkins); (1973) 5 N.Z.U.L.R. 348; (1974) 37 M.L.R. 643 (Y. Grbich); (1973) 7 
V.U.W.L.R. 258 (L. McKay); (1975) 4 Anglo-American L.R. 442 (S. Fradley); (1982) 98 
L.Q.R. 551 (C. Emery); Law Com. No.58 para.63. For the position in Australia, see (2000) 
22 Sydney Law Review 93 (P. Creighton). 

5 per Lord Denning in Re Vandervell's Trusts (No.2) [1974] Ch. 269 at 319; Re Wood [1949] 
Ch. 498. 

6Re Flavel's W.T. [1969] 1 W.L.R. 444 at 446-447. 
7 [1971] A.C. 424. 
8 per Lord Wilberforce [1971] A.C. 424 at 454, 456. 
' [1970] A.C. 508; below, para.3-026. 
°Re Gestetner Settlement [1953] Ch. 672. 1 
Below, para.8-015. 
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3-026 

Commonly, but not necessarily, there is a fixed trust where there 
are successive interests in favour of individual beneficiaries; such as 
a trust for A for life and then for B absolutely. Where there is a gift 
for a class, it is necessary in the case of a fixed trust to lay down 
what share each beneficiary is to take; a discretionary trust will 
provide for the trustees to exercise a discretion in the selection of a 
beneficiary. The requirement of certainty in discretionary trusts is 
considered in (ii) below. The point here is that if trust property is to 
be divided among a class of beneficiaries in equal (or in any other 
fixed) shares, the trust cannot, in the nature of things, be admin-
istered unless the number and identify of beneficiaries are known. 
Some of the language in McPhail v Doulton

62
 might suggest the 

decision applied to all trusts. But it concerned a discretionary trust 
and the cases which it examines are cases of discretionary trusts.

63 

Although the rule of certainty should be the minimum necessary to 
make the trust workable, a stricter rule is needed for fixed trusts. 
How could the trustee or the court administer a trust for "my em-
ployees, ex-employees and their relatives and dependants in equal 
shares"?

64
 

To summarise the position, what is required of a fixed trust is that 
the description of beneficiaries should involve neither conceptual 
nor evidential uncertainty.

65
 But the court will strive to uphold the 

trust and a common-sense approach will be taken.
66

 Furthermore, 
provided the identity of the beneficiaries is known, it is no objection 
that their whereabouts or continued existence is not discoverable, as 
their shares can be paid into court.

67
 The requirement is that a list 

will be able to be drawn, which is on balance of probabilities com-
plete, as to the maximum number of shares, at the time for dis-
tribution. 

ii. Discretionary Trusts. The rule of certainty should be no 
stricter than is necessary to permit trustees to perform their duties. 
We have seen that, where the trust property is to be divided into 
specific shares, it is necessary for the trustees to know exactly how 
many beneficiaries there are. Until 1971, the same rule applied to 
discretionary trusts

68
 (sometimes confusingly called "trust pow-

ers"
69

). If the trustees should fail or refuse to carry out their duty to 

62 [1971] A.C. 424. 
" Re Ogden [1933] Ch. 678; IRC v Broadway Cottages Trust [1955] Ch. 678. 
64 McPhai l  v  Doul ton,  above .  See  [1984]  Conv .  22  (P .  M at thews) ,  suggest i ng  t hat  complet e  

ascertainment  i s  not  necessary in the case o f fixed t rusts .  This i s  doubted at  [1984] Conv.  
304  (J .  M ar t i n )  an d  3 07  ( D .  Ha yton) .  

65 Below,  p ara . 3 - 028 .  
66 See Gold v Hi l l  [1999]  1 F.L .R. 54  (oral  di rect ion t o recipient  to "look afte r Carol  and the  

kids"  suffi cient l y  cert ain al t hough  i t  could be  i nt e rpret ed i n  various ways) .  
67 (19 82)  98  L . Q .R .  5 51  (C .  E mer y) ;  c f .  [19 84]  Co nv .  2 2  (P .  M at thew s) .  
68 

IRC v Broadway Cottages Trust [1955] Ch. 678. 
69 For  a  po ss ib l e  d i s t i nc t i on  be twe en  t he se  two t e r ms,  s ee  b e low,  p ara . 3 -0 37 .  
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select the beneficiaries and distribute, the court must be able to do 
so; and, it was argued, the court would necessarily distribute equally 
on the basis that equality is equity and, for that purpose, the benefici-
aries must be identifiable.

70
 The fallacy of this argument was shown 

in McPhail v Doulton.
71

 

Bertram Baden executed a deed establishing a fund to provide 
benefits for the staff of a company and their relatives and de-
pendants. 

Clause 9(a) provided as follows: "The trustees shall apply the 
net income of the fund in making at their absolute discretion 
grants to or for the benefit of any of the officers and employees or 
ex-officers or ex-employees of the company or to any relatives or 
dependants of any such persons in such amounts at such times and 
on such conditions (if any) as they think fit." 

The trustees were not obliged to exhaust the income of any 
year. Capital could be realised for the purpose of making grants if 
the income was insufficient. 

The deed created a discretionary trust not a mere power. It was 
not possible to make a list of all the members of the class of benefi-
ciaries. The House of Lords, however, held that the test for certainty 
in discretionary trusts was that applied to fiduciary powers in Re 
Gulbenkiaris Settlements.

12
 "Can it be said with certainty that any 

given individual is or is not a member of the class?"
73

 The case was 
referred to the Chancery Division to determine whether the test was 
satisfied. The Court of Appeal held that it was.

74
 

In reaching a decision on the question of the test to be applied, it 
was necessary to deal with two main arguments in favour of the 
stricter test. First, that a trustee's duty to distribute could only be 
performed if he was able to consider every possible claimant; and 
secondly, that the court could only execute the trust, on failure of the 
trustees to do so, by equal division of the fund. If these arguments 
could be answered, there was much to be said for assimilating the 
test with that for powers; for, although the distinction between trust 
and power is, in some contexts, basic to a lawyer, it is often difficult 
to ascertain which exists in any particular case. Thus a relaxation of 
the test was needed to save many trusts from failure. 

A trustee's duty to distribute requires a consideration of the   3-027 
claims of possible recipients. "If [a trustee] has to distribute the  

70 
[1971] A.C .  424 at  442 ,  per  Lord Hodson.  

71 
Above;  (1970) 34 Conv.(N.s.) 287 (F. Crane).  One result of the decision is to confirm that  a  
trust may be valid although it  is impossible to state who is ent itled to the equitable interest .  
See [1982] Conv.  118 (A .  Everton ) .  

72 
[1970] A.C. 508.  

73 
per Lord Wi lbe r fo rce [1971] A.C .  424 at  454,  456.  

74 
[1973] Ch.  9;  below,  para . 3 -028.  
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whole of a fund's income, he must necessarily make a wider and 
more systematic survey than if his duty is expressed in terms of a 
power to make grants"

75
; and later, "a wider and more comprehen-

sive range of inquiry is called for in the case of a trust power than in 
the case of a power."

76
 But the difference is only one of degree; 

there is no need for a trustee of a discretionary trust to "require the 
preparation of a complete list of names."

77
 The difference does not 

justify a stricter rule for certainty in discretionary trusts. 
The main question is whether the court can execute the trust upon 

the failure of the trustees to do so. This is primarily a theoretical 
problem. In the reported cases there have been no examples of 
trustees refusing to execute a discretionary trust; if a trustee did so, 
he could be removed and replaced. Secondly, "it does not follow 
that execution is impossible unless there can be equal division."

78 

There are a number of cases, prior to 1801,
79

 in which the court 
exercised a discretion in relation to distribution, deciding in accor-
dance with guidance given by the circumstances of the case.

80
 In 

many of these situations equal division would have been in-
appropriate. As indeed it would be in modern forms of discretionary 
trusts for the benefit of employees and their dependants. It would 
have been paradoxical if the trust in McPhail v Doulton

sl
 had failed 

because of the court's inability to divide equally; for equal division 
would have been a nonsensical solution. Thus, the court, if called 
upon to execute a discretionary trust, will do so in the manner best 
calculated to give effect to the testator's intentions. "It may do so by 
appointing new trustees, or by authorising or directing representa-
tive persons of the classes of beneficiaries to prepare a scheme of 
distribution, or even, should the proper basis for distribution appear, 
by itself directing the trustees so to distribute."

82
 In cases where the 

trustees have failed to exercise their discretion within a reasonable 
time, the court may direct them to do so, provided there is no 
evidence of bias or obstinacy.

83
 There is no need therefore to require 

5 [1971] A.C. 424 at 449, 457; (1971) 87 L.Q.R. 31 at 61-62. 
'^ [1973] Ch. 9 at 27. 
7 [1971] A.C. 424 at 449. 
'ibid., at 451. 
' Kemp v Kemp (1801) 5 Ves.Jr. 849. 
^Mosely v Mosely (1673) Fin. 53; Clarke v Turner (1694) Free Ch. 198; Warburton v 

Warburton (1702) 4 Bro.P.C. 1; Richardson v Chapman (1760) 7 Bro.P.C. 318. 1 [1971] 
A.C. 424. '- ibid., at 457, per Lord Wilberforce. See also Mettoy Pension Trustees Ltd v Evans 
[1990] 1 

W.L.R. 1587, holding that the court has similar powers of intervention in the case of 
fiduciary powers. ' Re Locker's Settlement [1977] 1 W.L.R. 1323; (1978) 94 L.Q.R. 177. 

The distribution must 
be in favour of those who were objects at the time the discretion should have been  
exercised. It is otherwise in the case of a mere power, where the default gift will operate if 
the power is not exercised within the proper time limits. 
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a stricter rule for discretionary trusts than that accepted in Gulbenk-
ian

M
 as applicable to powers. 

It is thought that this less stringent test will also apply to purpose 
trusts upheld on the principle of Re Denley 's Trust Deed

85
 as being 

for the benefit of ascertainable individuals. It has been held that the 
strict test does not apply to Quistclose trusts.

86
 Lord Millett has 

analysed such a trust as a resulting trust for the lender, subject to a 
power or mandate to apply the property for a specified purpose. 
Provided the power is sufficiently certain to enable the court to 
determine whether it is capable of being carried out or if the money 
has been misapplied, it is valid. If the power is uncertain, there is 
simply a resulting trust for the lender.

87
 

iii. Conceptual Uncertainty
88

 and Evidential Difficulties. In   3-028 

Re Baden's Deed Trusts (No. 2), Brightman J.,
89

 and then the Court 
of Appeal,

90
 had to apply the test laid down by the House of Lords, 

and consider in particular whether the words "dependants" and 
"relatives" were too uncertain. In applying the test "it is essential to 
bear in mind the difference between conceptual uncertainty and 
evidential difficulties."

91
 The test is concerned with the former; "the 

court is never defeated by evidential uncertainty."
92

 The illustration 
given of a conceptual question is that of the contrasting cases 
"someone under a moral obligation", which is conceptually uncer-
tain and "first cousins", which is conceptually certain.

93
 It would be 

possible in the latter case, but not in the former, to say with certainty 
"that any given individual is or is not a member of the class."

94
 It is 

no objection that it may be difficult to establish whether or not any 
given person satisfies the description, so long as the description is 
conceptually clear.

95
 In each case the precise words must of course 

be examined to see whether the test is satisfied. Once the class is 
determined as being conceptually certain the question of inclusion is 

84 [1970] A .C.  508.  
85 [ 1 9 6 9 ]  1  C h .  3 7 3 ,  b e l o w ,  p a r a . 1 4 - 0 0 2 .  S e e  R .  v  D i s t r i c t  A u d i t o r  E x  p .  W e s t  Y o r k s h i r e  

Met ropol i t an County  Counci l  (1986) 26  R.V .R.  24,  holding t hat  "admin i st rat ive unwork -  
ab i l i t y"  (be lo w)  w as  fa t a l  t o  a  R e D en ley  t yp e  of  pur po se  t ru s t .  

86 Abo ve ,  p ara . 2 - 009 .  
87 Twinse c t ra  L td  v  Ya rd l ey  [ 20 02]  2  A . C .  164  (p owe r  t o  ap p ly  i n  acq ui s i t i on  of  p r op er ty ) .  
88 Somet imes  cal l ed  l i ngui st i c o r  semant ic uncert ainty .  
89 [1972] Ch .  607 .  
90 [1973] Ch .  9;  (1973) 36  Conv. ( N . s . )  351 (D . Hayton) .  
91 p e r  S a c h s  L . J .  [ 1 9 7 3 ]  C h .  9  a t  1 9 ;  s e e  a l s o ,  p e r  L o r d  W i l b e r f o r c e  [ 1 9 7 1 ]  A . C .  4 2 4  

at  457.  
92 ibid. ,  at  20;  i n  Re Tuck ' s S .T.  [1978] Ch .  49  at  59,  Lord Denning  M.R. i n  t he cont ext  o f a  

con di t i on  pr ec ede nt ,  con fes se d  t ha t  he  fou nd  " the  d i ch o tomy mo st  unf or tun a t e . "  
93 

ibid. 
94 Abo ve ,  p ara . 3 - 026 .  
95 This is discussed further below. Such evidential difficulties would, however, invalidate a 

fixed trust; above, para.3-025. 
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an issue of fact. "Relatives" and "dependants" were both suffi -
ciently certain. 

Provided the class is certain in the above sense, it does not matter 
that the whereabouts or continued existence of an object is not 
known.

96
 

3-029 iv. Problems with the Test. The test is not without its difficul-
ties, theoretical and practical. 

3-030 (a) What is Conceptually Certain? Different minds may take dif-
ferent views on the question of whether a particular description is 
conceptually certain or not. Indeed, the illustrations referred to in the 
previous paragraph, which were selected to make the point, are not 
wholly persuasive. The problem is that few descriptions of the kind 
likely to be encountered in trusts and powers are so clear as to admit 
of no borderline cases. Most fall between those which are indisput-
ably certain, for example "Nobel prize winners", and those which 
are conceptually unclear, for example "friends." To insist on com-
plete certainty would be to defeat most gifts. Dispositions ought if 
possible to be upheld and "should not be held void on a peradven-
ture."

97
 Words such as "relatives" may cause difficulties

98
 but trustees 

can be expected to act sensibly and not to select a remote 
kinsman.

99
 The best solution, it is submitted, is to regard such words 

as conceptually certain, leaving it to the claimant to establish his 
case, as discussed below. Words such as "friends", on the other 
hand, must fall on the wrong side of the line. Although "old friends" 
was upheld in Re Gibbard,

]
 this was the result of applying a test 

which has not survived later decisions,
2
 namely that it was sufficient 

that there was some person who could be shown to be within the 
class. Browne-Wilkinson J., in Re Barlow's Will Trusts,

3
 attempted 

to clarify who a "friend" was. But that was in the context of a gift 
subject to a condition precedent, which, as we shall see,

4
 is governed 

by a less strict test. 
Conceptual uncertainty may in some cases be cured by a provi-

sion that the opinion of a third party (the trustees or another person) 
is to settle the matter. The provision is more likely to be upheld 
where the settlor (or testator) leaves the definition of a term to the 

' Re Gulbenkian's Settlement Trusts [1970] A.C. 508; (1982) 98 L.Q.R. 551 (C. Emery). This 
point is more significant in the case of fixed trusts. 1 Re 

Hay's Settlement Trusts [1982] 1 W.L.R. 202 at 212. * 
Below. 
'Re Baden's Deed Trusts (No.2) [1973] Ch. 9. 
1 [1967] 1 W.L.R. 42. See also Re Byron's Settlement [1891] 3 Ch. 474 (bare power). '- 
See Gulbenkian's Settlement Trusts (No.l) [1970] A.C. 508. ' [1979] 1 W.L.R. 278. It was 
said that a trust or power in favour of "friends" would probably 

fail. See also Re Byron's Settlement [1891] 3 Ch. 474. ' 
Below, para.3-038. 
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third party as opposed to leaving it to the third party to determine the 
meaning the settlor himself intended it to have. In the former case 
the settlor in effect adopts the meaning ascribed by the third party.

5 

In Re Coxen
6
 it was held that the testator could validly make the 

trustees' opinion the criterion provided he had sufficiently defined 
the state of affairs on which they were to form their opinion. The 
question whether the testator's wife had "ceased permanently to 
reside" at a property passed this test, whereas in Re Jones

7
 the 

question whether X should at any time have a "social or other 
relationship" with Y in the "uncontrolled opinion" of the trustees 
was insufficiently defined to enable the trustees to come to a proper 
decision. A gift to persons "having a moral claim" on the donor 
would be conceptually uncertain, but a gift to "such persons as the 
company may consider to have a moral claim" on the donor would 
satisfy the test.

8
 Similarly, any uncertainty in the requirement of 

being of the Jewish faith and married to an "approved wife" could 
be cured by a provision that disputes were to be decided by a chief 
rabbi.

9
 The settlor or testator cannot, however, purport to oust the 

jurisdiction of the court by giving the trustees conclusive power to 
construe the words used.

10
 Such a clause will be void as contrary to 

public policy. Assuming the power to resolve an uncertainty has 
been validly given to trustees, the court may intervene if it is exer-
cised in bad faith and possibly on other grounds.

11
 

(b) Proof of Inclusion and Exclusion; Proving Negatives. Read 
strictly, the test means that it must be possible to show either that 
any person is within the class or that he is not within it. But, how 
could you show that a person is, for example, not your relative? 
Sachs LJ.

12
 said that the claimant needs to show that he is within the 

class; if he cannot do that, he is not within it. His Lordship was here 
referring to evidential uncertainty. Clearly conceptual uncertainty 

3-031 

5 Thomas, Powers, pp. 133-138. 
6 [1948] Ch. 747 at 761-762 (condition subsequent). 
7 [1953] Ch. 125 (condition subsequent). 
8 Re Leek [1969] 1 Ch. 563; cf. Re Wright's W.T. (1981) 78 L.S.Gaz. 841 (Gift to trustees "for 

such people and institutions as they think have helped me or my late husband" uncertain. 
There was an appeal on the issue of severance; below, para.3-035). See also Re Coates 
[1955] Ch. 495 (for any friends the testator's wife might feel he had forgotten). In the case 
of a discretionary trust, difficulties might arise if the court is called upon to execute it. 

9 Re Tuck's Settlement Trusts [1978] Ch. 49 (in fact the condition was held certain). For a 
contrary view, see Underhill and Hayton (15th ed.), p.71. See also Re Tepper's Will Trusts 
[1987] Ch. 358, holding that the meaning of "Jewish faith" could be elucidated by extrinsic 
evidence of the faith as practised by the testator; All E.R. Rev. 1987, at 159 (P. Clarke) and 
260 (C. Sherrin); (1999) 19 L.S. 339 (D. Cooper and D. Herman), cf. AJ.A. 1982, s.21. 

10 Re Wynn [1952] Ch. 271; Re Raven [1915] 1 Ch. 673. 
11 Below, para.17-047. 
12 [1973] Ch. 9; and see (1973) 32 C.L.J. 36 (J. Hopkins). 
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cannot be cured by casting the onus of proof on to the claimant, 
because the matter would not be susceptible of proof.

13
 Megaw LJ. 

said that the test was satisfied
14

 "if, as regards at least a substantial 
number of objects, it can be said with certainty that they fall within 
the trust; even though, as regards a substantial number of other 
persons .. . the answer would have to be, not 'they are outside the 
trust,' but 'it is not proven whether they are in or out.' " His Lord-
ship suggested that to require proof that every person was or was not 
within the class would return to the old rule requiring the making of 
a list. This seems doubtful. To be in a position to accept or reject the 
claim of any given person does not require ascertainment of the 
whole class. The "substantial number" test might be thought to be a 
return to the GibbarcP

5
 test which was rejected in Gulbenkian.

16 

This is not so, as the Gibbard" test allowed a degree of conceptual 
uncertainty, while the statement of Megaw LJ. quoted above con-
cerns evidential uncertainty. It is submitted that the majority view is 
to be preferred to the somewhat stricter test laid down by Stamp 
L.J., which seems to require that the trustees be in a position to say 
affirmatively whether any given person is within or outside the 
class. His Lordship considered that the validity or invalidity of a 
discretionary trust depended on

18
 "whether you can say of any 

individual—and the accent must be on that word 'any' for it is not 
simply the individual whose claim you are considering who is spo-
ken of—[that he] 'is or is not a member of the class,' for only thus 
can you make a survey of the range of objects or possible beneficiar-
ies." If Stamp LJ. had not been able to construe "relatives" as 
meaning "next-of-kin" or "nearest blood relations" he would have 
held the trust void for uncertainty.

19
 

3-032        (c)  Width of the Class; Administrative Unworkability.
20

 Lord 
Wilberforce in McPhail v Doulton

21
 indicated that there might be a 

13 c f .  Re  Bar lo w 's  Wi l l  Tru s t s  [1 97 9]  1  W. L .R .  2 78 ,  B e low,  p ara . 3 - 038 .  
14 [19 73]  Ch .  9  a t  24 .  
15 [1967] 1  W.L .R.  42.  
16 [1970] A .C.  508.  
17 Above.  
18 [19 73]  Ch .  9  a t  28 .  
19 The vi ew of t he  majori t y was  t hat  i t  meant  "descendant s  f rom a  common ancestor. "  It  has  

l o n g  b e e n  e s t a b l i s h e d  t h a t  " r e l a t i v e s "  s h o u l d  b e  c o n f i n e d  t o  n e x t  o f  k i n  o n l y  i f  t h i s  i s  
necessary to save the gi ft ,  e.g.  where t he "l i st  test" appl ies .  See Re Shield' s W.T.  [1974] 2  
W.L.R.  885;   Re Barlow's  W.T.    [1979]   1  W.L.R.  278;   Re Poul ton' s  W.T .    [1987]   1  
W.L.R. 795.  

20 See (1991) 107 L.Q.R. 214 at 218 (S.  Gardner):  "it  is not easy to see just what difficulty it  is  
a imed  a t  p r e - empt ing ."  

21 [1971] A.C. 424;  cri t icised on t his point  in (1974) 38 Conv.(N.s .)  269 (L.  McKay);  (1974)  
37 M .L .R.  643 (Y . Grbi ch).  
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difference in one situation between the test to be applied to discre-
tionary trusts and that for mere powers. A description of beneficiar-
ies which might comply with the certainty test laid down might be 
"so hopelessly wide as not to form 'anything like a class,' so that the 
trust is administratively unworkable,"

22
 and he hesitatingly gave as 

an example a class consisting of "all the residents of Greater Lon-
don." This was said in the context of a discretionary trust. The 
question has arisen whether this concept applies also to mere pow-
ers. Buckley L.J. assumed obiter that it did in Blausten v IRC

23
 This 

was doubted in Re Manisty 's Settlement,
24

 where Templeman J. held 
that a mere power could not be invalid on the ground of width of 
numbers, preferring the view that its validity should depend on 
whether or not it was capricious. This point is discussed below. 
Manisty was preferred to Blausten by Megarry V.C. in Re Hay's 
Settlement Trusts.

25
 A mere power, whether or not fiduciary, was not 

invalid on the ground of the size of the class. Mere numbers could 
not prevent the trustee from considering whether to exercise the 
power nor from performing his other duties,

26
 nor prevent the court 

from controlling him. But it was suggested that a discretionary trust 
in favour of the same wide class

27
 as the mere power would have 

been void as administratively unworkable, as the duties of a discre-
tionary trustee were more stringent, and the objects of a discretion-
ary trust had rights of enforcement which objects of a mere power 
lacked. A similar view was taken in R v District Auditor Ex p. West 
Yorkshire Metropolitan County Council,

26
 where a local authority, 

purporting to act under statutory powers, resolved to set up a trust 
"for the benefit of any or all or some of the inhabitants of the County 
of West Yorkshire."

29
 There were 2,500,000 potential beneficiaries. 

The court was prepared to assume that "inhabitant" was sufficiently 
certain, but held the trust void for administrative unworkability as 
the class was far too large, applying Lord Wilberforce's dictum in 
McPhail v Doulton.

30
 Re Manisty's Settlement

31
 was distinguished as 

concerning a power, where the function of the court was more 

22 M cP h ai l  v  D oul t o u  [ 19 7 1 ]  A . C .  4 24  a t  4 2 7 .  
23 [19 72]  Ch .  2 56 .  T he  pow er  w as  uph e ld  bec au se  t he  t ru s t ees '  po wer  t o  i nc lu de  an y  o the r  

p er s o n  a s  a n  o b j ec t  w a s  s u b j e c t  t o  t h e  s e t t l o r ' s  co n s e n t .  T h e  s e t t l o r  h a d ,  t h er e f o re ,  p u t  
"metes  an d  bo un ds"  on  t he  o ther wi se  unr es t r i c t ed  c l as s .  

24 [1974] Ch.  17.  In Re Beat ty ' s  W.T.  [1990] 1 W.L.R.  1503,  [1991]  Conv.  138 (J.  M art in),  a  
fiduciary power given to t rustees in favour of "such person or persons as they think fit" was  
uph e ld  wi thout  ment ion  o f  t he  c onc ep t  o f  a dmin i s t ra t i ve  u nwo rka bi l i t y .  

25 [1982]  1  W.L .R.  202 . 
26 i.e. to make no unauthorised appointment; to consider the range of objects; to consider the 

appropriateness of any individual appointment. 
27 Any person except the settlor, settlor's spouse or trustees. 
28 (1986 )  26  R .V .R .  24  (Q .B .D . ) ;  (1 986 )  45  C .L . J .  391  (C .  Ha rpum ).  
29 The details of the trust, which was not charitable, are given in Ch.14, Below, para.  

14-003. 
30 Above.  
31 Above.  
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restricted. The weight of authority, therefore, supports the view that 
"administrative unworkability" can invalidate discretionary trusts 
but not mere powers.

32
 

3-033 (d) Capriciousness. There is no general principle of English law 
that a capricious disposition is invalid. Wigram V.C. in Bird v 
Luckie

33
 said, "No man is bound to make a will in such a manner as 

to deserve approbation from the prudent, the wise, or the good. A 
testator is permitted to be capricious and improvident, and moreover 
is at liberty to conceal the circumstances and the motives by which 
he has been actuated in his dispositions." 

But while a capricious legacy may be valid, the position may be 
otherwise in a discretionary trust or power. Unlike an outright gift, 
discretionary trusts and powers involve fiduciary obligations, the 
performance of which may be rendered impossible if their terms are 
capricious. In upholding a power of great width in Re Manisty's 
Settlement

114
 Templeman J. held that the terms of the power need not 

provide guidance to the trustees; an absolute discretion did not 
preclude a sensible consideration of whether and how to exercise the 
power. The example of a class comprising "residents of Greater 
London" would be capricious and void, not on the basis of numbers, 
but on the ground that the terms of the power negatived any sensible 
intention on the settlor's part and any sensible consideration by the 
trustees. The objects must either be unlimited, in which case the 
trustees can perform their obligations sensibly, or limited to a "sen-
sible" class. The disposition would be void if membership of the 
class of objects was accidental and irrelevant to any purpose or to 
any method of limiting or selecting beneficiaries.

35
 

Is "capriciousness" the same notion as "administrative unwork-
ability?"

36
 The latter, as we have seen, has been held inapplicable to 

mere powers, while the former has been held applicable to both 
mere powers and discretionary trusts.

37
 In R v District Auditor Ex p. 

West Yorkshire Metropolitan County Council
3
* a trust for the benefit 

12 cf. [1982] Conv. 432 at 434 (A. Grubb); (1982) 98 L.Q.R. 551 (C. Emery); [1990] Conv. 24 
(I. Hardcastle), taking the view that it applies also to powers, and Riddall, The Law of Trusts 
(5th ed.), p.33, taking the view that it applies also to fixed trusts. It has been suggested that 
one result of Mettoy Pension Trustees Ltd v Evans [1990] 1 W.L.R. 1587, which adapts 
discretionary trust remedies to fiduciary powers, may be to make the concept of administra-
tive unworkability appicable to powers; (1991) 107 L.Q.R. 214 (S. Gardner). 

33 ( 1 8 5 0 )  8  Ha r e  30 1 .  Se e  a l so  R e  J am es ' s  Wi l l  Tr u s t s  [1 9 62 ]  C h .  22 6;  N at ha n  v  L eo n ar d  
[2003] 1 W.L .R.  827 at  831:  "a testato r may dispose  of hi s property as  he wishes,  however  
capriciously".  

34 [1974]  Ch .  17 . 
35 ibid., at 26. See [1982] Conv. 432 at 435 (A. Grubb) explaining that the "appointment  

criteria", necessary to avoid invalidity on the ground of capriciousness, need not be appar 
ent from the power itself. 

36 See (1982) 98 L.Q.R. 551 (C. Emery) for the view that they are the same. 
37 

See Re Manisty's Settlement, above; Re Hay's Settlement Trusts [1982] 1 W.L.R. 202. 
38 (1986) 26 R.V.R. 24; (1986) 45 C.L.J. 391 (C. Harpum); above, para.3-032. 
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of 2,500,000 inhabitants of West Yorkshire was held void for admin-
istrative unworkability (as being too large a class) even though it 
was not capricious because the local authority (the settlor) had every 
reason to wish to benefit the inhabitants in the ways specified. Thus 
it appears that the two concepts are distinct, although the same 
example may give rise to invalidity on both grounds. Capriciousness 
has no necessary connection with width of numbers, which is the 
characteristic of administrative unworkability. 

It might also be mentioned that the capricious exercise of a fiduci-
ary power or trust, as where objects are chosen by height or com-
plexion, will be invalid even though the power or trust is valid.

39
 

(e) Duty to Survey the Field. Clearly the trustees of a discretion- 3-034 
ary trust are not obliged to consider every object, as the trust may be valid 
although the identity of all the objects is not known. But as we have seen, 
Lord Wilberforce in McPhail v Doulton

40
 considered that the trustees ought 

to make such a survey of the range of objects as would enable them to carry 
out their fiduciary duty, and that a wider or more comprehensive range of 
enquiry was called for in the case of discretionary trusts than in the case of 
powers. In the case of a wide-ranging discretionary trust, where the number 
of objects may run to hundreds of thousands, the trustees' duty is to assess in 
a businesslike way "the size of the problem."

41
 Megarry V.C. in Re Hay's 

Settlement Trusts,
42

 said: 

"The trustee must not simply proceed to exercise the power in 
favour of such of the objects as happen to be at hand or claim his 
attention. He must first consider what persons or classes of per-
sons are objects of the power. . . there is no need to compile a 
complete list of the objects, or even to make an accurate assess-
ment of the number of them: what is needed is an appreciation of 
the width of the field, and thus whether a selection is to be made 
merely from a dozen or, instead, from thousands or millions. . . . 
Only when the trustee has applied his mind to the 'size of the 
problem' should he then consider in individual cases whether, in 
relation to other possible claimants, a particular grant is appropri-
ate. In doing this, no doubt he should not prefer the undeserving 
to the deserving; but he is not required to make an exact calcula-
tion whether, as between deserving claimants, A is more deserv-
ing than B." 

' Re Manisty's Settlement, above; Re Hay's Settlement Trusts, above. 
3 [1971] A.C. 424; criticised in (1974) 37 M.L.R. 643 (Y. Grbich). 
1 Re Baden's Deed Trusts (No.2) [1973] Ch. 9 at 20 (per Sachs L.J.) 
2 [1982] 1 W.L.R. 202 at 209-210. 
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This was the duty which had emerged from cases concerning 
discretionary trusts, but "plainly the requirements for a mere power 
cannot be more stringent than those for a discretionary trust."

43
 The 

duties of a trustee of a discretionary trust are more stringent than 
those of the donee of a fiduciary power because of the obligation to 
distribute. The precise scope of the less onerous duty to survey in 
the case of a power awaits clarification.

44
 

3-035 (f) Many Certain Categories; One Uncertain. Further difficulties 
could arise with a definition of a class of beneficiaries which con-
tained a long series of categories which complied with the McPhail 
v Doulton test, but to which there was added one category which did 
not. What, for example, would the court say to a trust in the same 
language as that in McPhail v Doulton but to which there was added 
"any other person to whom I may be under a moral obligation and 
any of my old friends" ? . . . which is, let it be assumed, conceptually 
uncertain. The same problem could arise in a case of power. 

In this situation, the class as the whole does not satisfy the test. It 
would however be unfortunate to declare the whole trust void be-
cause of the final addition. After all, the trust is workable as it is. 
Such a trust, however, may be held void unless it is possible to 
excise the offending phrase by severance: this suggestion has some-
times been made,

45
 but the severance principle has yet to be estab-

lished. Thus in Re Wright's Will Trusts,
46

 where the class consisted 
of identifiable named charities and other bodies which could not be 
identified, the Court of Appeal refused to give effect to the gift in 
favour of the named charities only. 

3-036 v. Effect of Certainty Tests on Rights of Objects. When, prior 
to McPhail v Doulton,

41
 complete ascertainment of objects was 

required in the case of a discretionary trust, it was thought that each 
object had a right to be considered, and to share in the fund if the 
trustees failed in their duty to exercise their discretion. Clearly this 
is no longer accurate, now that the trust may be valid without the  

3 [1982] 1 W.L.R. 202 at 209-210. This may be contrasted with the view of Harman J. in Re 
Gestetner [1953] Ch. 672 at 688: " . . .  there is no obligation on the trustees to do more than 
consider from time to time the merits of such persons of the specified class as are known to 
them __ " See also Templeman J. in Re Manisty's Settlement [1974] Ch. 14 at 25. 

* See [1982] Conv. 432 at 437 (A. Grubb), suggesting that the duty is merely to consider 
those who press claims and present themselves for inspection; there is no need to "go forth 
and search out worthy candidates." Presumably this duty arises only if the donee has 
decided to exercise the power. 

5 per Sachs L.J. in Re Leek [1969] 1 Ch. 563 at 586 (assuming, however, that legislation 
would be required); and in the case of a power (Winn L.J.) in Re Gulbenkian 's Settlements 
[1968] Ch. 126 at 138 (C.A.). cf. decisions on trusts which are not exclusively charitable; 
below, para.15-057. 

6 (1999) 13 T.L.I. 48 (decided 1982); above, para.3-030. 
7 [1971] A.C. 424. 
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necessity of ascertaining the full membership of the class. The ques-
tion of equal division in default of exercise has already been dealt 
with.

48
 Any right to be considered must be confined to the situation 

where the claim is brought to the attention of the trustees. The right 
of the object is simply to require that the trustees perform their 
obligation to allocate the fund after surveying the range of objects, 
as described above.

49
 If the unknown or unascertainable object is 

not considered by the trustees, at any rate he is no worse off than he 
would have been prior to McPhail v Doulton,

50
 when the possibility 

of his existence would have caused the discretionary trust to fail. 

vi. Trust-Powers in the Old Sense; Trusts with a Power of 3-037 
Selection. If, as a matter of construction, it can be inferred that the settlor's 
intention was that the entire class should take if the trustee failed to make a 
selection, then no doubt equal division is still appropriate, in which case the 
"complete ascertainment" test must still be satisfied. This is more likely to 
be the case in a family trust, where the objects are not large in number, as in 
Burrough v Phil-cox.

51
 It may be that the minority and the majority in 

McPhail v Doulton
52

 were talking at cross-purposes, the former having in 
mind the more old-fashioned trust-power as described above, while the 
latter analysed the modern discretionary trust in favour of a large class, 
where the settlor could not have contemplated equal division.

53
 

vii. Gifts Subject to a Condition Precedent. A less strict test 
applies where there is a gift subject to a condition precedent as 
opposed to a discretionary trust or power. A degree of conceptual 
uncertainty does not invalidate such a gift.

54
 The test, as laid down 

in Re Allen,
55

 is that the gift is valid if it is possible to say that one or 
more persons qualify, even though there may be difficulty as to 
others. This test may also apply to personal (non-fiduciary) 
powers." 

56 

3-038 

! Above, para.3-026. 
' See generally Re Hay's Settlement Trusts, above; Turner v Turner [1984] Ch. 100; Murphy v 
Murphy [1999] 1 W.L.R. 282 (undesirable for trustees to be "badgered" with claims by 
many beneficiaries). ' 

Above. 
1 (1840) 5 Myl. & Cr. 72; above, para.2-025. '- Above. ' See (1974) 37 M.L.R. 643 (Y. 
Grbich); (1982) 98 L.Q.R. 551 (C. Emery). For the proper 

meaning of "trust power", see [1984] Conv. 227 (R. Bartlett and C. Stebbings). 1 A 
stricter test applies to a condition subsequent. The distinction, though criticised by Lord 
Denning M.R. in Re Tuck's Settlement Trusts [1978] Ch. 49, was acknowledged by the 
House of Lords in Blaithwayt v Lord Cawley [1976] A.C. 397 at 425; below, para.13-004. 
See also Re Tepper's Will Trusts [1987] Ch. 358; Ellis v Chief Adjudication Officer [1998] 1 
F.L.R. 184. ' [1953] Ch. 810. > (1982) 98 L.Q.R. 551 (C. Emery); Re Byron's 

Settlement [1891] 3 Ch. 474. 
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This test was considered by Browne-Wilkinson J. in Re Barlow's 
Will Trust,

57
 where the testatrix left a valuable collection of paint-

ings, directing her executor to sell those not specifically bequeathed, 
subject to a proviso that "any friends of mine who may wish to do 
so" be allowed to purchase any of them at a price below the market 
value. This disposition was held sufficiently certain. Total ascertain-
ment of the testatrix's friends was not required. A "friend" was a 
person who had a relationship of long standing with the testatrix, 
which was a social as opposed to a business or professional relation-
ship; and who had met her frequently when circumstances per-
mitted.

58
 The effect of the gift was to confer on her friends a series 

of options to purchase. There was no legal necessity to inform them 
of their rights, although this would be desirable. The claimant must 
prove "by any reasonable test" that he qualified.

59
 In case of doubt, 

the executors could apply to the court for directions. The justifica-
tion for this less strict test was that in the case of individual gifts, 
unlike trusts and powers, uncertainty as to some beneficiaries did 
not affect the quantum of the gift in respect of those who clearly 
qualified. To uphold the gift in the case of the latter gave effect, at 
least in part, to the donor's intention.

60
 

Although the "condition precedent" test is now settled, this deci-
sion illustrates the difficulties inherent in it. The trustees could be in 
real difficulty in giving effect to such a disposition. The solution that 
trustees could apply to court in cases of doubt is unsatisfactory. How 
can the court be in any better position than the trustees to pronounce 
on the question whether X is a "friend" of Y? 

7 [1979] 1 W.L.R. 278; criticised [1980] Conv. 263 (L. McKay). (1982) 98 L.Q.R. 551 (C. 
Emery). See also Underbill and Hayton (16th ed.), pp.99-100. * [1979] 1 W.L.R. 278 at 

282. ' cf. Re Baden's Deed Trusts (No.2) [1973] Ch. 9, where the onus of proof on the 
claimant 

concerns evidential, and not conceptual, uncertainty. ' This has not been regarded as 
sufficient to justify a less strict test in the case of trusts and 

powers. 
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1. THE GENERAL PROBLEM 

A. Requirements of Conveyance and Declaration 

We have seen that the interest of the beneficiary under a trust is a 4-001 
proprietary interest. The legal title is in the trustee; the equitable and 
beneficial title is in the beneficiary. The trust may be of any form of 
property—land, chattels, money, choses in action—and for any interest 
known to the law, whether legal or equitable, in possession, remainder

1
 or 

reversion. An intention to create a trust is, as we have seen, one of the 
requirements for the creation of an express trust,

2 
but it is not sufficient in 

itself. To declare that A is to hold Blackacre 

1 Re Ralli's W.T. [1964] Ch. 288. 1 
Above, para.3-019. 
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on trust for B does not create a trust unless Blackacre is conveyed to 
A. Similarly, a conveyance to A does not create a trust of Blackacre 
for B unless the trust is properly declared. In short, it is necessary 
both to declare the trust and to convey the property to the trustee. 
The principle is that "Although equity will not aid a volunteer, it 
will not strive officiously to defeat a gift".

2a
 

Many difficulties have been caused by failure to observe these 
basic propositions. Even where they are observed, complications 
can arise, and a number of questions are left open. Is it necessary 
that the conveyance and the declaration be contemporaneous? If X 
conveys Blackacre to A to hold upon trust for B, a trust is created in 
favour of B; also if X conveys to A upon trust and later declares the 
trusts.

3
 If X conveys Blackacre to A, he cannot then tell A to hold on 

trust for B, because after the conveyance A became the absolute 
owner. May the declaration precede the conveyance? May X create 
a trust for B by declaring that A is to hold on trust for B; and later 
convey Blackacre to A? This question raises a number of difficulties 
as we will see; they will be discussed in this chapter and also in 
Chapter 5. 

B. Methods of Benefiting an Intended Donee 

4-002 If X is the owner at law and in equity, he can make B the benefi-
cial owner in any one of three ways: 

4-003 i. Outright Transfer. He can transfer legal and equitable owner-
ship to B. In the case of land, this transaction is called a conveyance. 
With a chattel, it is called a sale or gift; with a chose in action, it is 
called an assignment; with shares it is usually called a transfer. 
Whatever type of transaction, X, by following the correct procedure 
appropriate to the type of property, can transfer his absolute interest, 
legal and equitable, to B. Obviously if X does not follow the correct 
procedure, he will not transfer the legal or beneficial interest to B. 
This self-evident proposition is stated here because arguments have 
unsuccessfully been raised that an unsuccessful transfer to B might 
be construed as a declaration of trust for B. It is not.

4
 

4-004 ii. Transfer to Trustee. X may transfer the property to A to hold 
on trust for B. Provided that the legal title is correctly transferred to 
A, according to the type of property concerned, A will become legal 
owner; and provided that an intention to create a trust in favour of B 

2a Choithram (T.) International S.A. v Pagarani [2001 ] 1 W.L.R. I ml], per Lord Browne-
Wilkinson; applied in Pennington v Waine [2002] 1 W.L.R. 2075. 

3 Re Tyler [1967] 1 W.L.R. 1269; Grey v IRC [1960] A.C. 1; above, para.3-008. 
4 Below, paras 4-013 et seq. 
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is sufficiently manifested, B will become equitable and beneficial 
owner. A holds on trust for B. 

iii. Declaration of Self as Trustee. X may declare that he holds 
the property on trust for B. In this situation all that is necessary is a 
declaration of trust in favour of B. There is no problem of the legal 
estate being vested in the trustee. It was, and remains, in X, who is 
the trustee, holding on trust for B. These three situations should be 
borne in mind in the discussion which follows. 

4-005 

  

C. Contracts to Convey or to Create a Trust 

Situations (ii) and (iii) above concern the creation of trusts in the 
strict sense. B in each case will obtain an equitable proprietary 
interest. In such a situation, it is immaterial whether B gave consid-
eration or not. A gift confers title just as effectively as a sale. 

If, however, the transaction in question had been ineffective to 
transfer the legal title from X to B in situation (i), what is B's 
position? If B gave no consideration there is nothing more that he 
can do; the gift fails, just as it would fail if a Christmas present were 
promised and not given. Equity will not assist a volunteer. If B gave 
consideration, the position is different. B could either sue X for 
damages for breach of contract, or, in appropriate circumstances, 
obtain specific performance of the contract.

5
 If, in situation (ii), B 

gave consideration for any contract by X to convey to A on trust for 
B, or—more realistically, for this question usually arises in connec-
tion with marriage settlements—if B is treated as being within the 
marriage consideration,

6
 B can compel A to take proceedings 

against X, either to obtain the property or damages for breach, and to 
hold the property or the damages on the trusts declared. Thus, B, not 
being a volunteer, is entitled to enforce the contract; and, in accor-
dance with the principle that equity considers as done that which 
ought to be done, may be treated as entitled in equity to the property 
which was the subject of the contract.

7
 Even if B is a volunteer, he 

may now enforce the contract between X and A in his own right in 
certain circumstances under the Contracts (Rights of Third Parties) 
Act 1999.

8
 

4-006 

D. Beneficial Owner under a Trust 

Reference should also be made here to the way in which an   4-007 
equitable owner (the legal title being in trustees) may create interests in favour 
of other persons out of his equitable interest. 

5 Below, Ch.24. 
6 Below, paras 4-017 et seq. 
1 See Pullan v Koe [1913] 1 Ch. 9; below, para.4-017. 8 
Below, para.4-016. 
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In Timpson's Executors v Yerbury,
9
 Romer LJ. said: "Now the 

equitable interest in property in the hands of a trustee can be dis-
posed of by the person entitled to it in favour of a third party in any 
one of four. . . ways. The person entitled to it (1) can assign it to the 
third party directly; (2) can direct the trustees to hold the property in 
trust for the third party (see per Sargant J. in Re Chrimes

10
); (3) can 

contract for valuable consideration to assign the equitable interest to 
him; or (4) can declare himself to be a trustee for him of such 
interest." Category (2), as Lord Evershed pointed out in Grey v 
IRC

1
' "appears . . .  to have been regarded as distinct from both an 

assignment, on the one hand, and a declaration of trust of the interest 
in the beneficial owner's hands, on the other." 

We know however that such a direction is a "disposition" within 
Law of Property Act 1925, s.53, according to the wide construction 
put upon that word by the House of Lords,

12
 and required therefore 

to be in writing. If the beneficial owner authorises the trustees to 
transfer the legal estate to donees, then the beneficial interest passes 
to the donees without express mention.

13
 

It should also be noted that category (4) creates what is usually 
called a sub-trust; a situation in which A holds property on trust for 
B, and B declares himself to be trustee of his interest for C. Unless B 
has specific duties to perform, he is a bare trustee and apparently 
drops out, the original trustee A holding on trust for C.

14
 

2. TRANSFER OF THE PROPERTY TO TRUSTEES UPON TRUST 

A. Legal Interests 

4-008 The classic statement of the law relating to the requirement of a 
transfer of the property to trustees is that of Turner LJ. in Milroy v 
Lord

15
: 

"I take the law of this Court to be well settled, that, in order to 
render a voluntary settlement valid and effectual, the settlor must 
have done everything which, according to the nature of the prop-
erty comprised in the settlement, was necessary to be done in 
order to transfer the property and render the settlement binding 
upon him. He may, of course, do this by actually transferring the 
property to the persons for whom he intends to provide, and the 

"[1936] 1 K.B. 645 at 664. 
10 [1917] 1 Ch. 30. 
11 [1958] Ch. 690 at 709 (C.A.). 
12 Grey v IRC [1960] A.C. 1; above, para.3-008. 
13 Vandervell v IRC [1967] 2 A.C. 291; above, para.3-009. 
14 Gminge v Wilberforce (1889) 5 T.L.R. 436; above, para.3-011. 
13 (1862) 4 De G.F. & J. 264 at 274-275. For the position where the trustee disclaims, see 

Mallott v Wilson [1903] 2 Ch. 494; [1981] Conv. 141 (P. Matthews). 
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provision will then be effectual, and it will be equally effectual if 
he transfers the property to a trustee for the purposes of the 
settlement, or declares that he himself holds it in trust for those 
purposes; and if the property be personal, the trust may, as I 
apprehend, be declared either in writing or by parol; but, in order 
to render the settlement binding, one or other of these modes 
must, as I understand the law of this court, be resorted to, for there 
is no equity in this court to perfect an imperfect gift. The cases, I 
think, go further to this extent, that if the settlement is intended to 
be effectuated by one of the modes to which I have referred, the 
Court will not give effect to it by applying another of those 
modes. If it is intended to take effect by transfer, the court will not 
hold the intended transfer to operate as a declaration of trust, for 
then every imperfect instrument would be made effectual by be-
ing converted into a perfect trust." 

The transfer to the trustees must accord with the rules applicable 
to the property concerned. Legal estates in land must be transferred 
by deed,

16
 equitable interests

17
 and copyright'

8
 by writing (which 

may include an electronic document
19

), chattels by deed of gift
20

 or 
by an intention to give coupled with a delivery of possession,

21
 a bill 

of exchange by endorsement,
22

 and shares by the appropriate form 
of transfer followed by registration.

23
 Since July 1996 it has been 

possible to transfer shares in most quoted companies electronically, 
thereby avoiding the need for transfer forms and share certificates, 
but this does not detract from the principle that legal title passes 
only on registration.

24
 

In Milroy v Lord,
25

 a settlor executed a voluntary deed purport-
ing to transfer shares in the Bank of Louisiana to Samuel Lord to 
be held on trust for the claimant. The shares, however, could only 

1 6  L.P.A. 1925, s .52(l ) . Regist ration of freeholds an d leases of over seven years i s necessary  
under the regist ered t i t le  system;  L.R.A. 2002 .  See Mascal l  v  Mascal l  (1985) 49  P.  &  C.R.  
119,  below,  para.4 -012 . 

I 7 L.P.A . 1925 ,  s .53(l ) .  
18 Cop yr igh t  De s ign s  an d  Pa t e n t s  Act  19 88 ,  s .9 0( 3) .  
19 Abo ve ,  p ara . 3 - 006 .  
20 Thu s  i t  ha s  be en  h e ld  t ha t  a  t rus t  o f  a  pa in t i ng  was  va l i d ly  con s t i t u t ed  wi thout  phy s i ca l  

d e l i v e r y  t o  t h e  t r u s t e e s  ( o n e  o f  w h o m  w a s  i n  I r e l a n d )  o n  t h e  g r o u n d  t h a t  t h e  f o r m a l  
decl a rat i on of  t rust  t ransfe r red  t he p roperty i n  t he paint i ng  t o t he  t rust ees,  ea ch of  whom  
had a copy of the document  and agreed to act ;  Jaffa v Taylor Gal lery Ltd, The Times,  March  
21,  1990.  

21 Kilpin v Ral tey [1892] 1  Q.B. 582;  Re Cole [1964] Ch.  175;  Thomas v Times  Book Co.  Ltd  
[ 1 9 6 6 ]  1  W . L . R .  9 1 1 ;  ( 1 9 5 3 )  1 2  C . L . J .  3 5 5  ( J .  T h o r n e l y ) ;  ( 1 9 6 4 )  2 7  M . L . R .  3 5 7  ( A .  
Diamond).  

22 Bil l s  o f  E xch an ge  A ct  188 2 ,  s .3 1 ;  see ,  howe ve r ,  Ch equ es  Act  19 57 ,  s s . l ,  2 .  
2 1  Se e  Co mp anies  Act  19 85 ,  s s . l 82 ,  1 83 ;  S tock  Tra ns fe r  Act  19 63 ,  s . l .  
24 Thi s  i s  t he  CREST syst em. It  i s  not  compul sory fo r  companies o r  i nv estors t o  use  i t .  I t  i s  

des ign ed  for  spe ed y  an d  ec on omic  t ra nsf e r .  G i l t s  were  t a ken  i n to  C RE ST in  20 00 .  
25 (1862) 4 De G.F. & J. 264. 
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be transferred by the appropriate transfer form followed by regis-
tration of the name of the transferee in the books of the Bank. 
Lord held a power of attorney to act on behalf of the settlor, and it 
would have enabled him to take all necessary further steps to 
obtain registration. But this was not done. The Court of Appeal in 
Chancery held that there was no trust, although the intention 
clearly was to benefit the intended beneficiary. 

4-009 On the other hand, once the property has been vested in the 
trustees, and the trusts declared, the trust is constituted, and the 
settlor is unable to reclaim the property, even though the beneficiar-
ies may be volunteers.

26
 It has been held that the trust may be 

constituted where the property is vested in the trustees, even though 
it reached them in a capacity distinct from their office as trustees of 
the trust in question. 

In Re Ralli 's Will Trusts,
27

 a testator left his residuary estate on 
trust for his widow for life and then for his two daughters Irene 
and Helen. Helen's marriage settlement included a covenant to 
settle existing and after-acquired property in favour of (in the 
events which happened) volunteers. Helen predeceased her 
mother and so never transferred her remainder interest pursuant to 
her covenant. The claimant was the trustee both of the testator's 
will and also of Helen's marriage settlement. Buckley J. had to 
decide on what trusts the residue was held. He concluded, as one 
ground for his decision, that the vesting of the property in the 
trustee was sufficient to constitute the trusts of the remainder 
interest even though the property came to him in his other ca-
pacity as trustee of the will. "The circumstance that the [claimant] 
holds the fund because he was appointed a trustee of the will is 
irrelevant. He is at law the owner of the fund, and the means by 
which he became so have no effect upon the quality of his legal 
ownership."

28
 

This may be contrasted with Re Brooks' Settlement Trusts,
29 

where a settlor made a voluntary settlement under which he pur-
ported to assign after-acquired property to the trustee, Lloyds Bank. 
Subsequently a power of appointment under another settlement of 
which Lloyds Bank was also trustee was exercised in the settlor's 

26 Paul v Paul (1882) 20 Ch.D. 742;  Jefferys v Jefferys (1841) Cr.  & Ph. 138;  Re Ellenborough  
[19 03]  1  Ch .  69 7  ( t he  a ss e t s  re ce ive d  und er  h er  s i s t e r ' s  w i l l ) ;  Re B ow den  [1 936 ]  Ch .  71 ;  
s i m i l a r l y  f o r  v o l u n t a r y  c o v e n a n t s  t o  s e t t l e :  R e  A d l a r d  [ 1 9 5 4 ]  C h .  2 9 .  F o r  t h e  c u r r e n t  
pos i t i on  wi th  rega rd  t o  t he  e nf orc em e nt  o f  t he  co ve nant ,  se e  C ont ra c t s  (R ig h t s  o f  T hi rd  
Par t i es )  Act  19 99 ,  b e low,  pa ra . 4 -0 16 .  

27 [1964] Ch.  288.  
2S ibid., at 301. 
29 [1939] 1 Ch. 993, not cited in Re Ralli's W.T. 
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favour. It was held that the settlor was entitled to be paid the ap-
pointed sum by the Bank because the assignment of a mere expec-
tancy was ineffective. Thus the beneficiaries had no claim. 

B. Equitable Interests 

The same general principle applies where the settlor's interest is 4-010 
equitable. A correct transfer of the equitable interest to a trustee upon 
properly declared trusts is necessary to create a trust of that equitable 
interest. A disposition of an equitable interest must, as has been seen, be in 
writing.

30
 In Kekewich v Manning,

3
^ shares were held on trust for A for life 

and then for B. B assigned his equitable interest in remainder to trustees to 
hold on certain trusts, and this was held to create a trust of the equitable 
interest in remainder. 

C. Act of Third Party Required to Perfect Title 

Difficulties can arise where the act of a third party is necessary to 4-011 
perfect the transfer of legal title. The problem commonly involves shares, 
the legal title to which is transferable by the execution of the form of 
transfer required by the company's articles, followed by registration in the 
share register of the company.

32
 If the transaction is for consideration, the 

purchaser becomes equitable owner of the shares from the date of the 
execution of the document of transfer, and is entitled to dividends declared 
after that date.

33
 The position is the same where shares are transferred 

electronically.
34

 The purchaser becomes equitable owner on generation of 
the instruction to the registrar and legal owner on registration. 

The transfer of shares in a private company is restricted, and the 
Articles usually provide that the directors may refuse to register the 
transfer. A difficult situation arises where a settlor makes a volun-
tary settlement of such shares, executing a transfer which purports to 
transfer the shares to trustees to be held on the trusts of the settle-
ment. The expectation is that the registration of the transfer will 
follow and the trust become constituted. The directors however may 
refuse to register the transfer. In that case, under the strict rule of 
Milroy v Lord,

35
 the trust would be incompletely constituted. The 

validity of the trust would be dependent upon the uncontrollable 
discretion of the directors. Even if they do register it, the date on  

30 
L.P.A. ,  s .53(l )( c) ;  above,  para .3 -006. 

31 
(18 51)  1  De  G . M.  &  G.  17 6 ;  G ilbe r t  v  O ver ton  (186 4)  2 2  H .  &  M.  110 .  

32 
See Compan i es  Act  1985,  s s . 182 ,  183.  St ock  Trans fe r  Act  1963 ,  s . l .  

33 
B l a c k  v  H o m e r s h a m  ( 1878)  4  Ex .D .  24 ;  R e  W i m b u s h  [194 0]  Ch .  92 .  

34 Above,  para.4-008.  
35 

(1862) 4 De. G.F.  & J.  264. There, however,  the correct  t ransfer  form was not  used.  
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which this happens may be crucial in determining whether the trans-
fer is liable to inheritance tax at the full death rate applicable to gifts 
made within three years of death or at the lower rates for gifts made 
three to seven years before death.

36
 

In Re Rose,
37

 a settlor by voluntary deed transferred shares in a 
private company to trustees to be held on certain trusts. The 
directors, who had power to refuse to register transfers, registered 
this transfer some two months later. The settlor died at a time at 
which the shares would be treated as part of his estate for tax 
purposes if the date of the transfer were the date of registration; 
but would not be so treated if the date was the date of the deed. 
The Court of Appeal held that the relevant date was that of the 
deed; for the settlor had at that time done everything possible to 
divest himself of the property by executing the instrument and 
delivering it to the transferees. All that was needed in addition 
was the formal act of registration by the third party. 

Evershed M.R. went so far as to say that after the execution of the 
transfer, the settlor held the shares as trustee for the beneficiaries.

38 

He did not however give any convincing answer to the Crown's 
argument that, consistently with Milroy v Lord,

39
 the transfer was 

either a valid transfer at law; or a declaration of trust; or it was 
ineffective. The settlor clearly did not intend to declare himself a 
trustee,

40
 and would have been surprised to have been told that, if 

the directors had refused to register, he was unable to withdraw from 
the transfer because he was a trustee; or that he was required to 
exercise the voting powers conferred by the shares in the interests of 
the beneficiaries.

41
 Re Rose thus creates a number of theoretical 

difficulties,
42

 although one rationalisation may be that it is possible 
for legal and equitable title to be separated without all the incidents 
of trusteeship.

43
 It is submitted, however, that it is an eminently 

3 6
I .H.T.A.  1984,  s . 7;  below,  pa ra . 9 -008.  

37 
[1952] Ch. 499;  Re Fry [1946] Ch. 312; Re Rose [1949] Ch. 78;  Re Paradise Motor Co. Ltd  
[1968] 1  W.L.R.  1125;  Vanderve ll  v  I .R.C.  [1967] 2  A.C.  291 at  330.  

38 
"If  a  man executes  a  document  t ransferr ing al l  hi s  equitable  interest ,  say,  in  shares ,  that  
document,  operat ing, and intended to operate,  as a t ransfer,  will  give rise to and take effect  
a s  a  t rust ;  fo r  t he a s si gnor wi l l  t hen  be a  t rust ee  o f  t he  l egal  e st a t e  i n  t he sha res  for  the  
person in  whose favour he has made an assignment of  hi s beneficial  intere st . " [1952] Ch.  
499 at  p.510. See Oakley, Constructive Trusts (3rd ed. ),  p.318, suggest ing that a construc  
t ive t rust  ari ses  in these ci rcumstances.  

39 
(1862) 4  De  G.F.  & J .  264.  

40 
See Jones  v Lock (1865) L .R.  1  Ch.App.  25 .  

41 Butt v Kelsen [1952] Ch. 197; cf. Re George Whichelow Ltd [1954] 1 W.L.R. 5. 
42 

(1976) 40 Conv.(N.s. ) 139 (L. McKay), cri t icising the reasoning. Re Rose was described in  
Rowlandson v National Westminster Bank Ltd [1978] 1 W.L.R. 798 at  802 as a  "gloss"  on  
the principle  of perfect  gi ft s. 

41
 (1998) 57 C.L.J. 46 (S. Lowrie and P. Todd), relying on Westdeutsche Landesbank Girozen-
t rale  v  I s l ing ton LBC [1996] A .C.  669 at  706 -707.  
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sensible decision in a context in which the liability to tax may be 
affected by the date on which the transfer is treated as being effec-
tive. Re Rose can be contrasted with Re Fry,

44
 where the donor was 

domiciled abroad, and had not, at the critical time, done everything 
that was needed of him, as he had not obtained Treasury consent to 
the transfer. 

The Re Rose principle was applied to a transfer of registered land 
in Mascall v Mascall,

45
 where a father executed a transfer of a house 

to his son, a volunteer, and handed over the land certificate. After the 
transfer had been sent to the Inland Revenue for stamping, and 
returned, the father (having fallen out with the son), sought a decla-
ration that the transfer was ineffective. The son had not yet sent the 
documents to the Land Registry in order to become registered pro-
prietor and had, therefore, not acquired legal title.

46
 It was held that 

the gift was complete. The father had done all that he could, as the 
application to the Land Registry could be made by the son, from 
whom the father had no right to recover the transfer and land certifi-
cate. In the case of the assignment of a lease which has not been 
completed by registration, the Re Rose principle would apply as 
between assignor and assignee, but has been held not to affect the 
legal position as between the assignor and the landlord.

47
 Thus the 

assignor retained the right to exercise an option to terminate con-
ferred by the lease. The issue was not the ownership of the equitable 
interest, which would be resolved by Re Rose, but the location of the 
legal estate, from which derived the legal rights and duties of the 
landlord and tenant. 

The principle that "the donor has done everything he can" is not 
absolute: it is always possible to find something more that he could 
have done. The Court of Appeal recently reviewed the authorities in 
Pennington v Waine,*

s
 where the donor had executed a share trans-

fer form concerning shares in a private company in favour of her 
nephew, with the intention that he should become director of the 
company (which position required him to own shares). The share 
transfer form was not delivered to the nephew, nor had he been 
registered as shareholder by the date of her death a few weeks later. 
The donor had sent the transfer form to her agent, the company 
auditor, who told the nephew that he need take no further steps with 
regard to the shares. The nephew signed a form of consent to act as 

44 [ 1 9 4 6 ]  C h .  3 1 2  ( h e  h a d  a p p l i e d  f o r  c o n s e n t ,  b u t  f u r t h e r  i n f o r m a t i o n  m i g ht  h a v e  b e e n  
requ i red ) ;  Re T ran sa t l an t i c  L i f e  As su ranc e  Co.  L td  [1 980 ]  1  W. L .R .  79 .  

45 (1985) 49 P.  & C.R . 119.  cf .  Corin v Pat ton (1990) 169 C.L .R. 540 (gi ft  incomplete  where  
transferor had not requested mortgagee to produce land certi ficate,  without  which t ransferee  
could not  be regi st e red) .  

46 The c ur ren t  p rov i s ion  i s  L .R .A .  2 00 2 ,  s .6 .  
47 

Brown & Root Technology Ltd v Sun Alliance and London Assurance Co. Ltd (1998) 75 
P. & C.R. 223. 

48 [2002]  1  W.L .R.  2075.  

4-012 
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director and was duly appointed. It was held that the shares did not 
form part of the donor's estate on her death, as there had been an 
equitable assignment in favour of the nephew. 

The Court of Appeal did not seek to detract from the principle that 
equity will not assist a volunteer to perfect an imperfect gift. The 
execution of the share transfer form took effect as an equitable 
assignment in circumstances where it was clear that the donor in-
tended it to have immediate effect. Clarke L.J. reached his decision 
primarily by relying on s.l(l) of the Stock Transfer Act 1963, which 
provides that shares may be transferred by an instrument in writing, 
with no reference to any requirement of delivery of the instrument to 
the transferee. Arden L.J., with whom Schiemann L.J. agreed, 
placed more emphasis on the principle that a gift is complete in 
equity if the stage has been reached where it would be unconsciona-
ble to retract. In the present case it would have been unconscionable 
as the donor had told the donee of the transfer and he had been 
appointed director on the strength of it. In these circumstances deliv-
ery of the form to the transferee was not prerequisite to the validity 
of the transfer as an equitable assignment. 

This decision may be viewed as a hard case making bad law. It 
has been rightly criticised as leading to uncertainty as to whether a 
failed absolute gift will be treated as a perfect gift of the beneficial 
interest. The "unconscionable" test creates uncertainty as to 
whether and when (essential for tax and other purposes) the benefi-
cial interest passes.

49
 It is difficult to disagree with the view that the 

court has given itself an unfettered discretion to give effect to inef-
fective transactions if it would be unconscionable not to do so.

50
 The 

case is not easy to distinguish from Jones v Lock,
51

 but is clearly 
distinguishable from Choithram (T.) International S.A. v Pagarini,

52 

with which Arden L.J. drew an analogy. 

3. DECLARATION OF SELF AS TRUSTEE 

4-013 There is no difficulty if a settlor wishes to declare himself trustee of 
some or all of his property. All that is needed is a manifestation of an 
intention to declare a trust; and, if the property is land, evidence in 
writing of such intent. The settlor "need not use the words, T 
declare myself a trustee,' but he must do something which is equiva-
lent to it, and use expressions which have that meaning; for, how-
ever anxious the Court may be to carry out a man's intention, it is 

49 [2002] L.M.C.L.Q. 296 (H. Tjio and T. Yeo); (2003) 17 T.L.I. 35 (D. Ladds). See also All E. 
R. Rev. 2002, p.229 (P. Clarke); (2003) 62 C.L.I. 263 (A. Doggett). The decision is given a 
cautious welcome in [2003] Conv. 364 (I. Garton). 

50 [2003] Conv. 192 (M. Halliwell). 
51 (1865) L.R. 1 Ch. App. 25; below.  
32 [2001] 1 W.L.R. 1; below, para.4-014. 
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not at liberty to construe words otherwise than according to their 
proper meaning."

53
 It is necessary to show, not only an intention to 

benefit someone; but an intention to be trustee for that person. "Men 
often mean to give things to their kinsfolk, they do not often mean to 
constitute themselves trustees. An imperfect gift is no declaration of 
trust."

54
 

The issues which arise in this section are quite different from 
those discussed in part 2. There, the question was whether the prop-
erty was vested in the trustee. Here, there is no such problem; if 
there is a trust the settlor is trustee (or may be one of co-trustees, as 
mentioned below

55
). The question here is whether a trust has prop-

erly been declared. The problems usually arise in cases where the 
settlor's intention was to make a gift to a donee but the gift failed, 
and the question is whether the intent to benefit the donee can be 
construed as a declaration of trust in his favour. 

The rule is that equity will not construe a void gift as a declaration 
of trust. What is needed is a manifestation of an intention to declare 
a trust. 

In Jones v Lock,
56

 a father, being chided for failing to bring a 
present from Birmingham for his baby son, produced a £900 
cheque payable to himself, saying: "Look you here, I give this to 
baby; it is for himself." He gave it to the child, who was about to 
tear it up, and the father took it away and put it in a safe. The 
father died and the cheque was found among his effects. 

The question was whether the child was entitled to the cheque 
or whether it formed part of the father's estate. It would belong to 
the father unless he gave it to the child, or declared himself trustee 
of it. Clearly, he had not given it to the child, because a gift of a 
non-bearer cheque requires endorsement.

57
 Had he declared him-

self trustee? No. He intended to give it to the child. There was no 
evidence that he intended to declare himself trustee of it, and to 
burden himself with a trustee's duties, including that of investing 
it and being personally liable for failure to do so. There was no 
such intention here; nor was there an effective gift. The child took 
nothing. 

"  Ri ch a r d s  v  D elb r i d ge  (1 8 7 4 )  L . R .  1 8  E q .  1 1  a t  1 4 ,  pe r  J e s s e l  M . R.  
54 M ait l and,  p.72 .  
55 Choithram   (T.)   International  S.A.   v  Pagarani   [2001]   1   W.L.R.   1   (P.C.);   below, 

para.4-014. 
56 (1865) L.R. 1 Ch.App. 25. See also Pappadakis v Pappadakis, The Times, January 19,  2000  

(inval id assignment  fai l ing to ident i fy assignee who would  hold on t rust  could not  operate  
as  decl a rat i on  of t rust ) .  

57 Under the Cheques Act 1992,  s. 1, cheques are no longer t ransferable i f they are crossed and  
t he  wo r d s  " a c co u nt  p a ye e "  a p p ea r .  



128 Constitution of Trusts 

Similarly, in Richards v Delbridge,™ a grandfather who was 
entitled to leasehold premises endorsed on the lease a memoran-
dum as follows: "This deed and all thereto belonging I give to 
[my grandson] from this time forth, with all the stock-in-trade." 
He delivered the document to the grandson's mother, and then 
died, making no mention of the property in his will. Jessel M.R. 
held that no interest passed; not at law, because the endorsement 
was ineffective to assign a lease; and not in equity, for the words 
were inappropriate for the declaration of a trust. 

These cases may be contrasted with the situation where the 
legal owner has not attempted to transfer the property to the third 
party, but has shown that he considers himself to hold the prop-
erty as trustee for the third party. Whether or not, in any case, the 
evidence is sufficient will depend on the facts; it has been held 
that the intent can be implied from conduct where the evidence is 
clear.

59
 

4-014 So in Paul v Constance
60

 the conduct of the parties was suffi- 
cient to establish an intention to declare a trust. Mr Constance was 
separated from his wife, and lived with the claimant, Mrs Paul. 
He received, as damages for an injury suffered at work, a cheque 
for £950 and he and Mrs Paul decided to put it into a deposit 
account at Lloyds Bank. The account was opened in the name of 
Mr Constance only; because he and Mrs Paul felt an embarrass-
ment in opening a joint account in different names. Mr Constance 
indicated on many occasions that the money was as much Mrs 
Paul's as his. On his death, the widow claimed the money in the 
account as part of her husband's estate. The question was whether 
the account was owned beneficially by Mr Constance, or whether, 
on the particular facts, he had shown an intention to hold the 
property as trustee for Mrs Paul, or as trustee for the two of them 
in equal shares. The Court of Appeal found that the evidence was 
sufficient to support an intention in Mr Constance to declare 
himself a trustee; although it was not easy to pinpoint a specific 
moment of declaration.

61
 Mrs Paul was thus able to recover half 

of the proceeds of the account. 

3
(1874)L.R. 18 Eq. 11. 

' New, Prance and Garrard's Trustee v Hunting [1897] 2 Q.B. 19. See also Re Kayford Ltd 
[1975] 1 W.L.R. 279; Re Chelsea Cloisters Ltd (1981) 41 P. & C.R. 98; above, 
para.2-010. 

1 [1977] 1 W.L.R. 54; convincingly criticised in Heydon, Gummow and Austin, Cases and 
Materials on Equity and Trusts (4th ed.), p. 142; "The law of express trusts normally 
requires an intention to benefit the cestui que trust specifically by way of trust—a mere 
intention to benefit him in some way is insufficient." See also Choithram (T.) International 
SA v Pagarani [2001] 1 W.L.R. 1, where words indicating an outright gift were construed in 
the context as words of a gift to be held on the trusts of a settlement created by the 
donor. 

1 This could cause problems. See Heydon, Gummow and Austin, op. cit., at p.142. 
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This decision was applied in Rowe v Prance,
62

 where the defen-
dant, a wealthy man who was conducting an extra-marital relation-
ship with the claimant, Mrs Rowe, acquired an ocean-going boat 
which was registered in his sole name. After the relationship broke 
down, Mrs Rowe succeeded in her claim to a half share. The defen-
dant had repeatedly referred to the boat as "our boat", had assured 
Mrs Rowe that her interest in the boat was her security, and had felt 
bound to give an explanation (although absurd

63
) as to why he alone 

could be registered as owner. As no formalities were required in the 
case of personalty, the trust had been sufficiently declared. On the 
other hand, where a house in the joint names of a mother and father 
was transferred, pursuant to a consent order, to the mother "for the 
benefit of the child", no trust was created for the child, who had 
since fallen out with her mother and left home.

64
 

An unusual situation arose in Choithram (T.) International S.A. v 
Pagarani,

65
 where a wealthy man who had just executed a trust deed 

establishing a charitable foundation made an oral statement along 
the lines of "I now give all my wealth to the foundation". He 
instructed his accountant to transfer his assets to the trustees, of 
whom he was one, but he died before this was done. The Privy 
Council held that, as the settlor was one of the co-trustees, the trust 
was constituted by his declaration of trust of property vested in him, 
even though the property had not yet been vested in the co-trustees. 
In such a case the settlor was obliged to give effect to the trust by 
transferring the property into the names of all the trustees. While the 
words used in the present case were normally appropriate to an 
outright gift, in the context they could only mean that the settlor was 
giving his wealth to the trustees of the foundation, to be held on the 
trusts set out in the trust deed. His words, therefore, amounted to a 
declaration of trust. 

A lenient view of the requirements of a declaration of trust was 4-015 
taken by the Court of Appeal in Re Vandervell's Trusts (No.2).

66
 An option to 

purchase certain shares was held by trustees on a resulting trust for 
Vandervell. The trustees exercised the option, using money from 
Vandervell's children's settlement. It was held that the shares were 
henceforth held on trust for the children's settlement. There was no 
declaration of trust by Vandervell, but such a declaration could be inferred 
from certain acts of the trustees

67
: first, the use of 

62 
[1999] 2 F.L.R.  787.  

63 
He stated  that  the claimant  could not  be r egi s te red  as  she did not  possess  a  maste r ' s  ce r  
tificate. 

™Re B (Child: Property Transfer) [1999] 2 F.L.R. 418. 
65 

[2001] 1 W.L.R. 1;  (2001) 60 C.L.J.  483 (J.  Hopkins);  [2001] Conv. 515 (C. Rickett);  All  E.  
R. Rev. 2001, p.265 (P. Clarke). 

66 [1974] Ch.  269.  
67 

Trustees cannot  normally declare a t rust ,  but  here  i t  was accepted that  the opt ion was held  
on such  t rust s  a s  might  the rea fter  be decla red by Vandervel l  or  the t rustees.  
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the money from the children's settlement; secondly, the subsequent 
payment of the dividends to that settlement; and thirdly, the trustees' 
notification to the Revenue that they now held the shares on trust for 
that settlement. The inadequacy of these three acts as establishing a 
declaration of trust lies in the fact that the second and third merely 
indicate what the trustees thought the position to be, while the first 
ignores Vandervell's beneficial ownership of the option. This has 
already been examined.

68
 

It will be noted that it is not necessary that the beneficiary should 
be aware of the declaration of trust.

69
 The beneficiary becomes 

equitable owner just as he would become legal owner if the property 
had been conveyed to him. 

4. COVENANTS TO SETTLE 

If a settlor has neither conveyed the property to trustees nor declared 
himself a trustee, no trust is created. If he has covenanted by deed to 
settle the property, the crucial question is whether or not the in-
tended beneficiary can compel him to carry out the covenant and 
settle it. 

A. Contracts (Rights of Third Parties) Act 1999 

4-016 Until recently the general rule was that a third party could not 
enforce a contract purporting to benefit him. The position was 
changed by the Contracts (Rights of Third Parties) Act 1999. Sec-
tion 1 of the Act, which does not affect any right or remedy of a 
third party that exists apart from the Act,

70
 provides that a third 

party may in his own right enforce a term of the contract if the 
contract expressly provides that he may, or if the term purports to 
confer a benefit on him, unless on a proper construction of the 
contract it appears that the parties did not intend the term to be 
enforceable by the third party. The section further provides that the 
third party must be expressly identified by name, as a member of a 
class, or as answering a particular description, but need not be in 
existence when the contract is entered into. Thus a third party could 
now enforce a covenant to convey property to trustees for his 
benefit. 

Clearly s. 1 enables a third party who falls within it to enforce the 
contract by an action for damages. So far as specific performance is 
concerned, s.l(5) provides that "there shall be available to the third 

68 
Above ,  pa ra . 3-010 .  

69 
Middle ton v Pol lock  (1876)  2  Ch.D .  104;  Standing  v Bow ring (1885) 31 C h.D .  282,  

70 
Cont ract s (Right s of  Thi rd Part i es)  Act  1999,  s.7 .  Th e Act  implements Law Com.  No.242  
(1996). 
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party any remedy that would have been available to him in an action 
for breach of contract if he had been a party to the contract (and the 
rules relating to damages, injunctions, specific performance and 
other relief shall apply accordingly)." This might be interpreted as 
meaning that the third party may obtain specific performance if the 
subject-matter is such that the remedy of damages would be inade-
quate.

71
 On the other hand, it is established that a volunteer may not 

obtain specific performance.
72

 In Cannon v Hartley™ a volunteer 
beneficiary who was a party to a deed was able to sue upon it for 
damages, but would not have been able to obtain specific perform-
ance. It is difficult to see why a third party, who has not given 
consideration, should be in a better position under the 1999 Act. 

Section 10 of the 1999 Act provides that the Act does not apply to 
contracts entered into before the end of the period of six months 
beginning with the day on which it was passed,

74
 save in the case of 

a contract entered into during that six month period which expressly 
provides for the application of the Act. 

The law relating to covenants to settle which were entered into 
prior to the 1999 Act will be considered in the remainder of this part 
and in part 5 of this Chapter. 

B. Covenants to Settle prior to the Contracts (Rights of Third 
Parties) Act 1999 

A beneficiary who has given consideration can enforce the cove-
nant by obtaining specific performance; one who has not given 
consideration cannot do so. Equity will not assist a volunteer. 

For this purpose, "consideration" has a wider meaning than at 
common law, in that equity also treats as having given considera-
tion, in the case of a covenant in a marriage settlement, the husband 
and wife and issue of the marriage.

75
 Illegitimate children, children 

by a former marriage, and children to whom one of the parties 
stands in loco parentis, cannot normally be included.

76
 

In Pullan v Koe,
77

 a marriage settlement of 1859 settled prop-
erty on the husband and wife and prospective children, and also 

71 
Consider  the Explanato ry Notes to  s . l ,  to  the e ffect  that  subs. (5)  "makes i t  c l ear  that  the  
court s  may award al l  t he  r emedi es whi ch a re  avai l abl e  t o  a  pe r son b ri ngi ng a  c l a i m fo r  
breach of  cont ract  to a  thi rd party  seeking to enforce hi s right s  under  subsect ion (1).  The  
normal  rul e s  o f  l aw appl i cable  t o  t hose remedi es .  . .  appl y t o  t he t hi rd  par ty ' s  c l a i m. "  

72 
Below,  para .24-019. See (2001) 60 C.L.J.  353 at  361 (N. Andrew s) for the view that  s . l (5)  
i s  an except ion to  the voluntee r  rule .  

73 
[1949] Ch.  213;  below,  para .4 -017.  

74 
November  11,  1999.  

75 
Att -Gen v Jacobs-Smith [1895] 2  Q.B .  341.  "Is sue" includes remoter  i ssue;  MacDonald v  
Scott  [1893] A.C.  642.  

76 
See Att-Gen v Jacobs-Smith [1895] 2 Q.B. 341;  Rennell v IRC [1962] Ch. 329 at  341, affd.  
[1964] A.C .  173;  Re C ook' s  S.T.  [196 5] Ch .  902 at  914.  

77 
[1913] 1  Ch .  9 .  See  (1979) 32  C.L .P.  1  a t  4 -5 (C .  Ri cket t ) .  

4-017 
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contained a covenant by the wife to settle on the same trusts any 
property she later acquired of the value of £100 and upwards. In 
1879 the wife received £285, part of which was invested in bearer 
bonds, which remained at the bank in the husband's name until 
his death in 1909. The question was whether the trustees could 
then take steps to obtain the bonds from his executors and hold 
them on the trusts of the settlement. It was held that it was their 
duty to do so. 

Indeed, the beneficiaries could have taken action themselves if 
the trustees had refused to do so. Here, however, the common law 
action on the covenant was barred by the lapse of time; but the 
court held that the £285 was impressed with the trust at the 
moment the wife received it, and that the trust could be enforced 
against the bonds. 

Such a covenant would not however be enforceable in favour of 
next-of-kin, for they are volunteers.

78
 Thus, if there had been no 

children of the marriage, the next-of-kin would not have been able 
to enforce the covenant. 

Where the covenant is enforced by persons within the marriage 
consideration, the court may order the covenantor to settle the prop-
erty in accordance with the covenant

79
; or, as in Pullan v Koe,

so 

declare that the property is subject to the trusts of the settlement. 
However where one of the intended beneficiaries is a party

81
 to the 

covenant, even though a volunteer, he may sue for damages, al-
though the equitable remedy of specific performance would 
not lie. 

In Cannon v Hartley,
92

 a settlement upon a separation, to which 
the spouses and a daughter were parties, provided that the father 
should pay to the daughter any sum exceeding £1,000 which he 
might inherit from his parents. Having inherited, he failed to 
make the payment. The daughter was a volunteer. She could 
however sue upon her father's covenant, and recover damages for 
breach of covenant at common law. 

8 Re D'Angibau (1880) 15 Ch.D. 228; Re Plumptre's Marriage Settlement [1901] 1 Ch. 609; 
Re Cook's S.T. [1965] Ch. 902. 

* This may have the effect of benefiting volunteers, as in Davenport v Bishopp (1843) 2 Y. & 
C.C.C. 451 (life interest to husband, remainder to volunteers). 

3 [1913] 1 Ch. 9, above. 
' For the meaning of which, see Beswick v Beswick [1968] A.C. 58 at 102. 
2 [1949] Ch. 213. See generally (1988) 8 L.S. 172 (M. Macnair), suggesting that there is 

some historical support for allowing specific performance of covenants in favour of vol-
unteers. 
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5. ACTION FOR DAMAGES BY THE TRUSTEES. TRUSTS 

OF CHOSES IN ACTION 

There is no difficulty in enforcing a completely constituted trust of a   4-018 
chose in action.

83
 Where a contractual right is held by A on trust for B, A 

may sue and obtain damages or specific performance on behalf of B
84

; or B 
may obtain such relief on his own account if A refuses to act, joining A as 
a co-defendant in the action.

85
 

The question is whether this principle can assist a volunteer in the 
case of a covenant to settle existing or after-acquired property.

86 

Such a volunteer may now be able to enforce the covenant directly 
under the Contracts (Rights of Third Parties) Act 1999.

87
 The re-

mainder of this section deals with the position where the covenant 
was entered into prior to that Act and is unaffected by it. In such a 
case could not the trustees sue, recover damages, and hold them on 
trust for the volunteer? Or could not the volunteer argue that there is 
already a completely constituted trust of the benefit of the covenant, 
a trust of a chose in action for which they are the beneficiaries, and 
thus entitled to enforce? 

The courts have given volunteers no comfort in this respect. In Re 
Pryce,

ss
 Eve J. held that the trustees should not be compelled to 

pursue whatever remedy they may have at law on the covenant, and 
in Re Kay's Settlement,

89
 Simonds J. decided that they should be 

instructed not to do so. In Re Cook's Settlement Trusts,
90

 Buckley J. 
refused to allow volunteers to enforce a covenant even though an-
other person had given consideration. These however are all deci-
sions of courts of first instance, and the matter should be analysed 
more closely. 

A. Action by the Trustees 

There are certain difficulties which lie in the way of the proposi-   4-019 
don that the trustees, as parties to the covenant, can sue to recover 
damages with a view to holding the money received on trust for the 
(volunteer) beneficiaries. One question is whether the trustee would recover 
substantial damages in an action at law on the covenant. If 

' Below, para.4-020. 
* Lloyd's v Harper (1880) 16 Ch.D. 290. 
' Les Affreteurs Reunis Societe Anonyme v Leopold Watford Ltd [1919] A.C. 801; Parker-

Tweedale v Dunbar Bank pic [1991] Ch. 12. This exception to the privity rule is less 
important after the Contracts (Rights of Third Parties) Act 1999. 

* i.e. property which might come subsequently to the settlor. It was common in a 
marriage 
settlement for the spouses to covenant to add to the settlement any such property. 

' Above, para.4-016. ' 
[1917] 1 Ch. 234. 1 
[1939] Ch. 329. ' 
[1965] Ch. 902. 
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he can recover only nominal damages, the action will be of no help 
to the beneficiary. The general rule is that the claimant may recover 
in an action for breach of contract damages sufficient to compensate 
him for his loss. Damages suffered by third parties are not recover-
able by the claimant unless, as explained below, the claimant con-
tracted as trustee for the third parties. 

The real question, however, is this: what does the common law 
regard as the claimant's own loss? In the context of a voluntary 
covenant to settle, it has been said that "for breach of a covenant to 
pay a certain sum the measure of damages (if that is the appropriate 
expression) is the certain sum; and for breach of a covenant to 
transfer property worth a certain sum, it is the value of the prop-
erty".

91
 There is no doubt that this is the usual rule, as shown by the 

cases where the volunteer beneficiary is a party to the covenant.
92 

Applying this rule, substantial damages should be recoverable at law 
by B where A covenants to pay a certain sum (or to transfer Black-
acre) to B to be held on trust for C. It is no answer at common law to 
say that B suffers no loss by the breach of such a covenant. At law 
the position is no different from that of a trustee of a completely 
constituted trust, who may recover substantial damages for the 
breach of any contract he may make as trustee even though he 
personally suffers no loss. 

In Re Cavendish-Browne's Settlement Trusts
93

 the covenantor 
was absolutely entitled under two wills to land in Canada, which 
he entered into a voluntary covenant to settle. The trustees sued 
for damages and were awarded a sum equivalent to the value of 
the property which would have come into their hands if the cove-
nant had been performed, to be held on the trusts of the set-
tlement. 

This, then, supports the view that a covenantee may recover sub-
stantial damages at law for breach of a covenant to settle, although 
he has suffered no loss personally. We saw, however, that it was held 
in Re Kay's Settlement

94
 that the covenantee should not sue. 

1 (I960) 76 L.Q.R. 100 at 112 (D. Elliott); (1975) 91 L.Q.R. 236 at 238 (J. Barton); [1988] 
Conv. 19 at 21 (D. Goddard). See also [1982] Conv. 280 at 281 (M. Friend), agreeing that 
substantial damages are available on the basis of debt in the case of a voluntary covenant to 
pay money, but suggesting that this is less clear in the case of specific property other than 
money. 

' Cannon v Hartley [1949] Ch. 213. 
1 [1916] W.N. 341; (1916) 61 SJ. 27. See Underbill and Hayton, Law of Trusts and Trustees 
(16th ed.), p.179 for the view that any damages should be held on resulting trust for the 
covenantor. 

1 [1939] Ch. 329. 
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B. Trust of the Benefit of the Covenant 

If there is a completely constituted trust of the benefit of the 4-020 
covenant, there is no difficulty, as has been seen,

95
 in enforcing it, either by 

the trustees on behalf of the beneficiaries, or by the beneficiaries themselves. 
It was said, however, in Re Cook's Settlement Trusts,

96
 that a covenant to 

settle future property cannot be the subject-matter of a trust, because it does 
not "create a debt enforceable at law. . . that is to say, a property right."

97
 It is 

submitted that this restriction is not supportable. Of course, future property 
itself, or unascertained property, or a mere hope of acquisition, cannot be the 
subject-matter of a trust.

98
 But a covenant to pay a sum to be ascertained in 

the future is just as good a chose in action as a covenant to pay a 
specified sum, and it creates legal property of value. The subject-matter of 
the trust is the benefit of the covenant, the chose in action; not the property 
which will be obtained by its performance.

99
 There is no difficulty in a trust 

of a bank account, which is a chose in action, its value varying with the state 
of the account from day to day; nor in a trust of an insurance policy under 
which the obligation is to pay an undetermined sum on a future event 
which may not happen. The decision in Re Cook's Settlement Trusts^ is 
justifiable, however, on the basis that there was no manifestation of an 
intention to create a trust of the benefit of the covenant. 

On the assumption that there is no difficulty in the concept of a 
trust of the benefit of a covenant, there is nevertheless considerable 
difficulty in any particular case in deciding whether or not there was 
an intention to create one.

2
 The critical case is Fletcher v Fletcher,

3 
a 

decision which presents certain difficulties. 

Ellis Fletcher entered into a voluntary covenant with trustees to 
pay to them £60,000 to be held on trust, in the events which 
happened, for his illegitimate son Jacob. The trustees did not wish 
to accept the trust or to receive the money unless they were 
required to do so. Vice-Chancellor Wigram held that Jacob was 
able to claim the money, saying that equity would either allow 
Jacob to use the name of the trustees to sue at law, or to recover in 
his own name in a court of equity. 

95 
Above ,  pa ra . 4-018 .  

96 
[1965] Ch.  902.  

97 [1965] Ch.  902 at 913.  
98 

Below,  para .4 -023.  
99 

Williamson v Codrington (1750) 1  Ves.Sen.  511;  Lloyd' s  v Harper (1880) 16 Ch.D.  290.  
1 [1965] Ch. 902. 
2 Vandepitte v Preferred Accident Insurance Corp. of New York [1933] A.C. 70; Re Schebs- 

man [1944] Ch. 83; Scruttons Ltd v Midland Silicones Ltd [1962] A.C. 446.  

3 (1844) 4 Hare 67. 
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Wigram V.C. explained the matter thus: 

"I cannot, I admit, do anything to perfect the liability of the 
author of the trust, if it is not already perfect. This covenant, 
however, is already perfect. The covenantor is liable at law, and 
the Court is not called upon to do any act to perfect it. One 
question made in argument has been whether there can be a trust 
of a covenant the benefit of which shall belong to a third party; 
but I cannot think that there is any difficulty in that. . . .  the real 
question is whether the relation of trustee and cestui que trust is 
established in the present case."

4
 

There was, then, a trust of the benefit of the covenant, and the 
beneficiary could enforce it. The crucial question in such a case is 
whether or not there has been a manifestation of an intention to 
declare a trust of a chose in action, and this is a matter in which the 
courts have not, over the years, maintained a consistent approach. 
There are some difficulties in holding that there was a trust of the 
chose in action on the facts of Fletcher v Fletcher.

5
 In the first place, 

positive evidence of intention is lacking. Ellis Fletcher covenanted 
that he would pay the £60,000 to trustees "to be held on the follow-
ing trusts." There is clearly a trust which will affect the money once 
it is received by the trustee, but no evidence of an intention by either 
party to create a trust of a chose in action. It cannot be assumed from 
the fact that the property itself is to be subjected to a trust that an 
immediate trust of the benefit of the covenant was also intended. 

Another question is whether the relevant intention is that of the 
covenantor (settlor) or the covenantee (trustee). Certainly there was 
no intention to create a trust of the chose in action on the part of the 
trustees, if that is the requirement, in Fletcher v Fletcher

6
: they did 

not know about the arrangement, and wished to decline the trust 
upon hearing of it. A trust of tangible property is declared by the 
owner of the property, whether he declares himself trustee or trans-
fers it to another on trust. As a general rule, a trust of a debt is 
declared by the creditor. Thus in Paul v Constance

7
 the question 

whether a trust of a bank account had been created was determined 
by examining the intention of the account-holder (creditor), Mr 
Constance. It is submitted, however, that a distinction must be 
drawn between covenants supported by valuable consideration and 
those which are not. Where there is consideration, the relevant inten-
tion to create a trust of the chose in action is that of the covenantee.

8
 

4 (1844) 4 Hare 67 at 74. 
5 Above. 
0(1844) 4 Hare 67. 
7 [1977] 1 W.L.R. 54; above, para.4-014. 
8 See the insurance cases: Vandepitte v Preferred Accident Insurance Corp. of New York 

[1933] A.C. 70; Swain v The Law Society [1983] 1 A.C. 598. The question in these cases is 
whether the policy-holder intended to hold the company's obligation on trust. 
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This will usually be proved by showing that the latter covenanted as 
trustee for the persons nominated by the covenantor. Where, on the 
other hand, the covenant is voluntary, as in Fletcher v Fletcher,

9
 the 

better view is that "the promisor is the creator of the trust, and if he 
manifests an intention that the promisee's rights under the promise 
shall be held in trust, the promisee immediately becomes trustee of 
his rights under the promise".

10
 

C. Specific Performance at the Suit of the Contracting Party 

Beswick v Beswick*' suggests the possibility of another approach 
to this problem. If the administratrix of old Mr Beswick could in that 
case obtain specific performance against young Mr Beswick and 
compel him to perform his promise to make payments to the widow 
Beswick (a volunteer), can it not be argued that the trustee-cove-
nantees should be able to obtain specific performance of the promise 
to settle property in favour of volunteers? 

It is submitted however that the principle of Beswick v Beswick
12 

does not apply to the case of voluntary covenants. In that case, old 
Mr Beswick gave consideration for the promise of young Mr Bes-
wick and had a right of action for damages against him. When the 
loss was shown to be nil, and the damages therefore nominal, spe-
cific performance became available instead. That remedy is availa-
ble where the legal remedy of damages is inadequate.'

3
 Where 

valuable consideration has been given, the remedy of nominal dam-
ages is inadequate, although there is no loss to the contracting party, 
because the result is the unjust enrichment of the defendant. In the 
case of a voluntary covenant to pay to trustees the situation (assum-
ing that damages would be nominal

14
) is different. There is no unjust 

enrichment of the covenantor; nominal damages are therefore ade-
quate. Specific performance in any event is not available to a volun-
teer, and most trustees are volunteers. Furthermore, the availability 
of specific performance in Beswick v Beswick

15
 was not hampered 

by the principle that trustees are not allowed to sue,
16

 because the 
claimant there was not a trustee.

17
 

We have seen that it made no difference in Re Cook's Settlement 
Trusts

1
* that one of the parties had given consideration. 

" Above. 
10 The Restatement of .Trusts (2nd ed.), para.26. 
11 [1968] A.C. 58; below, paras 24-047 et seq. 
'' [1968] A.C. 58. 
"Below, para.24-003. 
14 Which may not be correct; above, para.4-019. 
15 [1968] A.C. 58. 
"'Above, para.4-018. 
17 She was a personal representative, but the position was exactly the same as if Mr Beswick 

senior had been in a position to bring the action himself. There was no trust. "< 
[1965] Ch. 902; above, para.4-018. 

4-021 



138 Constitution of Trusts 

In Re Cook's Settlement Trusts, property including a Re-
mbrandt was settled on H for life, remainder to his son, F. Under 
the terms of a resettlement the property became F's absolutely 
and he covenanted to pay to the trustees the proceeds of sale of 
the Rembrandt (and other pictures) if sold in H's lifetime, to be 
held on trust for F's children (volunteers). F gave the Rembrandt 
to his wife, who wished to sell it. Buckley J. held that the trustees 
could not enforce the covenant if the Rembrandt were sold. 

4-022 The decision preceded Beswick v Beswick,
19

 in which it was 
apparently not cited. A similarity between the two cases appears on 
close analysis. H entered into a contract for consideration with F, 
one of the terms of which was that F would confer a benefit on X. If 
H had sued F, could he succeed, as in Beswick v Beswick, by saying 
that the damages awardable for the breach were inadequate, and that 
specific performance of the covenant to pay should be decreed in 
favour of X? The covenant was not in terms to pay to the volunteers, 
but to the trustees, who would hold the money in trust for them; but 
this seems immaterial. It is H who, on this reasoning, could sue 
(although he would not be obliged to) and not the trustees; but the 
action should not be dependent upon H's physical survival, for his 
estate, on the reasoning of Beswick v Beswick,

20
 should be able to do 

so. It is submitted, however, that Beswick will not enable trustees to 
enforce voluntary covenants to settle. 

That line of reasoning is wholly separate from the question of the 
enforcement of a covenant in the Fletcher v Fletcher type of situa-
tion.

21
 There, no consideration was given. The covenant was volun-

tary. It would be enforceable by, or on behalf of the beneficiaries if, 
and only if, there was found to be a trust of the chose in action. That 
brings us back to the most basic question of all in relation to the 
creation of trusts: whether the settlor has manifested an intention to 
create a trust. 

The question whether such an intention can be found has been the 
subject of much litigation since the privity rule was established. It is 
well known that the courts have been inconsistent in their decisions, 
and that, since Walford's case,

22
 they have been more reluctant to 

find such an intention. It is doubtful whether it would be found today 
in a case like Fletcher v Fletcher. 

19 [1968] A.C. 58. 
20 See al so  Coul l s v  Bagot ' s  Trust ee (1967) 40  A.L .J .R.  471.  
2 '  (1 844 )  4  H ar e  67 .  
2 2  Les Af freteurs Reunis Societe Anonyme v Leopold Wal ford (London) Ltd [1919] A.C. 801.  

See Swain v The Law Society [1983] 1 A.C. 598 (the Law Society did not contract as t rustee 
by using  words  "on behal f o f al l  sol ici t o rs" i n  i n surance  cont ract ).  Out side t he cont ract  
area,  however,  an int ent ion t o c reate a t rust  has been upheld wi thout  st rong evidence;  see  
P aul  v  C o n s t an c e  [ 1 9 77 ]  1  W . L . R .  5 4 ,  a b o v e ,  p a ra . 4 - 0 1 4 .  
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All this is of reduced importance now that the Contracts (Rights 
of Third Parties) Act 1999

23
 permits third parties in certain cases to 

enforce contracts in their own right. The old learning, however, 
remains relevant in relation to covenants entered into before 
the Act. 

6. TRUSTS OF FUTURE PROPERTY 

A contract for consideration to convey future property to trustees 4-023 
upon trust is valid

24
 and, in most cases, specifically enforceable.

25
 A voluntary 

covenant to convey future property to trustees is actionable at law by a 
beneficiary who is a party to the covenant.

26
 If the beneficiary is not a party 

he may now have rights of enforcement under the Contracts (Rights of 
Third Parties) Act 1999. A purported assignment of an expectancy

27
 cannot 

be a conveyance because there is nothing to convey. Nor can there be a 
valid declaration of trust of property not yet existing.

28
 If consideration is 

given for a purported conveyance, it will be construed as a contract to 
assign and enforceable as such.

29
 But if it is made gratuitously it is a 

nullity.
30

 

In Re Ellenborough,
31

 the sister of Lord Ellenborough pur-
ported to convey by voluntary settlement the property which she 
would receive under her brother's will. On his death she declined 
to transfer the property to the trustees, and Buckley J. held that the 
trustees could not compel her to do so. 

3 Above, para.4—016. The ambiguous drafting of s.l(5) in relation to the availability of  
specific performance to the third party has been noted. 

4 Re Lind [1915] 2 Ch. 345; Re Gillott's Settlements [1934] Ch. 97; Re Haynes' W.T. [1949] 
Ch. 5. 

5 Pullan v Koe [1913] 1 Ch. 9. 
6 Cannon v Hartley [1949] Ch. 213; above, para.4-017. 
7 Williams v C.I.R. [1965] N.Z.L.R. 345; ("the first £500 of the net income which shall accrue 

to the assignor. .. from the Trust."). An assignment of the assignor's life interest under the 
trust would, of course, have been valid. 

8 cf. Re Ralli's W.T. [1964] Ch. 288 (valid declaration of trust of remainder interest, which is 
not future property). See also Simpson v Simpson [1992] 1 F.L.R. 601 (share of proceeds of 
sale of cottage which was not yet sold). 

' Re Burton's Settlement [1955] Ch. 82. See also Don King Productions Inc v Warren [2000] 
Ch. 291 (agreement for value to assign non-assignable contracts took effect as declaration 
of trust of benefit of contracts). For criticisms, see [1999] L.M.C.L.Q. 353 (A. Tet-
tenborn). 

°Meek v Kettlewell (1842) 1 Hare 464; Re Brooks' S.T. [1939] Ch. 993; Williams v C.I.R. 
[1965] N.Z.L.R. 345. 

1 [1903] 1 Ch. 697; cf. Re Bowden [1936] Ch. 71; Re Adlard [1954] Ch. 29. A purported 
disclaimer of rights under the will or intestacy of a living person for no consideration is a 
nullity; Re Smith [2001] 1 W.L.R. 1937. 
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A further question is whether such a gratuitous covenant, assign-
ment or declaration in respect of future property can subsequently be 
treated as an effective declaration of trust if the property does later 
vest in the trustee. The situation can arise if the property, on materi-
alising, is transferred to trustees without a further declaration of the 
trusts, or where the property vests in the settlor after he has declared 
the trusts on which he is to hold it. 

We have seen that, prior to the Contracts (Rights of Third Parties) 
Act 1999, a covenant in a marriage settlement to settle after-ac-
quired property is not enforceable at the suit of the next-of-kin 
because they are volunteers

32
; and that a deed purporting to convey 

future property upon trust is ineffective.
33

 But if, in either of these 
cases, the property found its way into the hands of the trustees, it 
would presumably be held upon the trusts declared in the relevant 
documents.

34
 If the settlor, in either case, conveyed the property to 

the trustees, that action could be construed as a further declaration of 
the trusts; but if the property reached the trustees by another route, 
being conveyed perhaps by the executors of the testator from whom 
the property came,

35
 or coming into the hands of the trustee in a 

different capacity,
36

 the possibility of finding that there was a further 
declaration of trust is less strong. There appear to be three possible 
solutions to such a case: that the trustees take beneficially, that they 
hold on trust for the settlor, or that they hold on the trusts declared in 
the previous document. The first is obviously untenable. The second 
involves the proposition that the settlor could claim back in equity 
property which he had covenanted or purported to settle.

37
 The third 

avoids the necessity of making the ultimate destination of the prop-
erty depend upon the route by which it reached the trustees; it is 
consistent with the expressed intention of the parties and appears to 
be the most satisfactory solution.

38
 

Where the property comes to the settlor himself, it is possible for 
the court to hold that a previous declaration of trust,

39
 followed by 

the vesting of the property in him, constitutes the trust. It is clear 
that a previous declaration is not of itself sufficient

40
; subsequent 

-Re D'Angibau (1880) 15 Ch.D. 228; Re Plumptre's Settlement [19101 1 Ch. 609. ' 
Re Ellenbowugh [1903] 1 Ch. 697: Re Brook' S.T. [1939] Ch. 993. 
* Re Ellenbowugh, above. Miss Emily Towry Law had already handed over to the 
trustees 
the property which she received under her sister's will; and no attempt was made to recover 
it; Re Adlard [1954J Ch. 29; Re Ralli's W.T. [1964] Ch. 228. 

' Re Adlard[ 1954] Ch. 29. 5 Re 
Ralli's W.T. [19641 Ch. 288. 
7 Dicta in Re Ralli's W.T. [1964] Ch. 288, indicate that this could be regarded as unconscion-

able, cf. Re Brooks' S.T. [1939] Ch. 993. 
* So held in Re Ralli's W.T., above, discussed above, para.4-009. 
' As opposed to a mere covenant to settle or purported assignment; Re Ellenbowugh, 

above. 'Brennan v Morphett (1908) 6 C.L.R. 22; Williams v C.l.R. [1965] N.Z.L.R. 
345. 
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confirmation of a previous declaration is sufficient.
41

 In less obvious 
cases it is no doubt a question of construction to determine whether 
or not the settlor is to be taken to have made a subsequent declara-
tion or to have affirmed a previous one. If he made the declaration 
every day, the last declaration being made the moment before he 
received the property, this would no doubt be sufficient. But in the 
absence of authority, it is unsafe to predict to what extent an argu-
ment on these lines might be acceptable. What is clear in these cases 
is that the beneficiaries must show that the trust was properly de-
clared and properly constituted. There appears to be nothing intrinsi-
cally wrong in holding that the declaration of a trust may precede its 
constitution, as in the secret trusts cases.

42
 

7. EXCEPTIONS TO THE RULE THAT EQUITY WILL NOT 

ASSIST A VOLUNTEER 

A. The Rule in Strong v Bird
43

 

Where an incomplete gift is made during the donor's lifetime, and 4-024 
the donor appointed the donee as executor,

44
 or, in the case of an intestacy, the 

donee is appointed administrator,
45

 the vesting of the property in the donee 
in his capacity as executor or administrator may be treated as the 
completion of the gift, overriding the claims of the beneficiaries under the 
will or intestacy. Similarly with the release of a debt owed to the donor. At 
common law the appointment of the debtor as executor released the debt. In 
equity such a debtor had to account to the estate unless the testator intended 
in his lifetime to release the debt, such intention continuing until death. 

In Strong v Bird,
4b

 B borrowed £1,100 from A, his stepmother, 
who lived in his house, paying £212 10s. a quarter for board, and 
it was agreed that the debt should be paid off by a deduction of 
£100 from each quarter's payment. Deductions of this amount 
were made for two quarters; but on the third quarter-day and 
thereafter, A paid the full amount. Thus on her death, some four 
years later, £900 remained owing. B was appointed her sole exec-
utor, and proved the will. Later A's next-of-kin claimed for the 

41 Re No rthc / i f f e  [192 5]  Ch .  6 51 .  
42 Ch.5. 
4 1  See  [1982] Conv .  14  (G.  Kodi l i nye) .  
44 (1874) L.R. 18 Eq.  315.  It  i s  su fficient  i f  he  i s  appointed one of the executors ;  Re Stewart  

[19 08]  2  Ch .  25 1 . 
45 Re James [1935] Ch.  449;  Re Gonin [1979] Ch.  16 (where,  however ,  doubts were expressed  

by Wal ton J.);  (1977) 93 L.Q.R. 485.  In Strong v Bird i t sel f ,  the rule was said only to apply  
to an executor.  

46 (18 74)  L .R .  1 8  Eq .  31 5;  Re Ja mes  [1 9 35]  Ch .  4 49  ( a  g i f t  o f  r ea l t y ) .  
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balance of the debt. It was held that the appointment of B as 
executor released the debt. 

It is necessary to show that the donor intended to make an im-
mediate lifetime gift47 (or to release a debt, as the case may be), and 
also that he had a continuing intention until the date of his death. 
Thus, an intention to make a testamentary gift is not sufficient.48 The 
intention must relate to a specific item of property. It is not sufficient 
that there was a vague desire to provide something for the donee. In 
Re Gonin49 a mother wished to leave her house to her daughter, who 
had given up a career to look after her parents, but thought for some 
reason that she could not do so because the daughter was illegit-
imate. Instead, she wrote a cheque for £33,000 in the daughter's 
favour, which was found after her death. (The cheque could not be 
cashed, as the bank's mandate to pay is terminated by notice of 
death.50) The daughter became administratrix, but failed in her claim 
to the house. There was no evidence of a continuing intention that 
the daughter should have an immediate gift of the house. The draw-
ing of the cheque, as a substitute, pointed the other way. Nor will the 
rule apply if the testator, subsequently to the act on which the 
executor relies as establishing the intention to give a chattel, acted 
inconsistently with that intention by giving or lending the chattel to 
someone else,51 nor if the testator, having once had an intention to 
give, forgot the gift, and treated the property as his own.52

 

B. Donatio Mortis Causa53
 

4-025 i. The Principle. A donatio mortis causa is a lifetime gift which 
is conditional upon, and which takes effect upon, death. It must be 
distinguished on the one hand from a normal lifetime gift, under 
which title passes immediately to the transferee; and, on the other 
hand, from a testamentary gift which takes effect under the provi-
sions of a will.54 It may therefore be regarded as an exception either 
to the rules governing lifetime gifts, or to the rules governing testa-
mentary gifts. In the present context, we are concerned with the 

47 
cf. Re Rall i's W.T. [1964] Ch. 288, above, para.4-009 (covenant  to set tle in the future).  See  
al so Sim pson v S im pson [1992] 1  F.L .R .  601 ( fut ure  gi f t  o f  p roceeds o f  sa le  o f  cot t age  
which was not  yet  sold ) .  

48 
Re S tew ar t [1908] 2  Ch .  251;  Re Innes [1910] Ch.  188.  

49 
[1979] Ch.  16;  (1977)  93 L.Q .R.  488 .  

50 
Bi l l s  o f  Exchange Act  1882 ,  s . 75.  

51 
Re Free land [1952] Ch.  110.  

52 
Re W ale [1956] 1  W.L .R.  1346 .  

53 
See Borkowski ,  D eathbed G i ft s —The  Law o f D onat io M ort is  C ausa.  

54 
For the di s t inct ion between a  donatio  morti s  causa and a  l egacy,  see Snel l ,  p .432.  As to  
avai l abi l i ty  to  meet  deceased donor ' s  debt s ,  see [1978] Conv.  130 (S.  Warnock -Smi th) . 
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former aspect. But the assistance of equity will not be required by 
the donee in all cases. Where the subject-matter is a chattel which 
has been delivered to the donee, the donee's title is complete on the 
donor's death, no further act being necessary. In the case of a chose 
in action or land, on the other hand, the donee's title is not complete 
on the donor's death as the legal title vests in the donor's personal 
representatives. The donee can seek the assistance of equity to com-
pel the personal representatives to do whatever is necessary to per-
fect the donee's title.

55
 It is in this latter situation that the doctrine of 

donatio mortis causa can be seen as an exception to the rule that 
equity will not assist a volunteer to perfect an imperfect gift. 

The three essentials for a valid donatio mortis causa were laid 
down by Lord Russell CJ. in Cain v Moon.

56
 

(a) The gift must have been in contemplation, though not neces 
sarily in the expectation, of death

57
; 

(b) the subject-matter of the gift must have been delivered to the 
donee

58
; 

(c) the gift must have been made under such circumstances as to 
show that the property is to revert to the donor if he should 
recover.

59
 

ii. Contemplation of Death. The donor must have been contem- 4-026 
plating death more particularly than by merely reflecting that we must all 
die some day. Commonly, donationes mortis causa are made in reference 
to a particular illness, but the principle applies equally to other causes such 
as a hazardous journey,

60
 or possibly even to the contemplation of active 

service in war.
61

 If death occurs, the donatio may still be valid even though 
it comes from a cause different from that contemplated. 

In Wilkes v Allington
62

 the donor was suffering from an incurable 
disease, and made a gift in the knowledge that he had not long to 
live; as things turned out, he had an even shorter time than he  

5 Duffeld v Elwes (1827) 1 Bli.(N.s.) 497; Re Lillingston [1952] 2 All E.R. 184. 
6 [1896] 2 Q.B. 283; Re Craven's Estate [1937] Ch. 423 at 426; Delgoffe v Fader [1939] Ch. 

922. The requirements should be stringent as claims are often made without independent 
evidence; Wilson v Paniani [1996] 3 N.Z.L.R. 378. 

7 Wilkes v Allington [1931] 2 Ch. 104. 
8 Cain v Moon [1896] 2 Q.B. 283. 
"Re Lillingston [1952] 2 All E.R. 184. 
0 cf. Thompson v Mechan [1958] O.R. 357: the ordinary risks of air travel do not suffice. 
1 Agnew v Belfast Banking Co. [1896] 2 I.R. 204 at 221. 
2 [1931] 2 Ch. 104. A valid donatio mortis causa cannot be made in contemplation of suicide; 

Re Dudman [1925] 1 Ch. 553. This is probably not affected by the Suicide Act 1961, 
whereby suicide is no longer a crime. 
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imagined, for he died two months later of pneumonia. It was held 
that the gift remained valid. 

4-027 iii. Delivery of Subject-matter. A donatio mortis causa will not 
be valid without a delivery of the property to the donee

63
 with the 

intention of parting with the "dominion" over it. It will not suffice if 
the property is handed over merely for safe custody.

64
 

4-028 (a) Chattels. The donor must hand over either the chattel itself or 
the means of getting control over it such as, for example, a key to the 
box or place where the subject-matter is located.

65
 In the case of a 

car, it is not necessary that the log book be handed over.
66

 

4-029 (b) Chases in Action. The position is more difficult if the title to 
the chose in action does not pass by mere delivery of any document. 
The donor must hand over such documents as constitute "the essen-
tial indicia or evidence of title, possession or production of which 
entitles the possessor to the money or property purported to be 
given".

67
 Thus the delivery of a bank deposit pass-book,

68
 a Post 

Office Savings Bank-book,
69

 national savings certificates
70

 or a 
cheque or promissory note payable to the donor

7
' have been held to 

create a donatio mortis causa of the chose in action represented by 
the document in question, so that, on the death of the donor, the 
donee can compel the personal representatives to perfect his legal 
title. 

4-030 (c) Land. It had long been considered that land could not be the 
subject-matter of a donatio mortis causa. Although there was no 
English authority directly in point, Lord Eldon had doubted the 
possibility.

72
 The reason may have been the supposed difficulty of 

' Ward v Turner (1752) 2 Ves.Sen. 431. 1 Hawkins v Blewitt (1798) 2 Esp. 663. ' Re 
Lillingston [1952] 2 All E.R. 184; Re Cole [1964] Ch. 175. It may not suffice if the 

donor retains a duplicate key; Re Craven's Estate [1937] Ch. 423. at 428. cf. Woodard v 
Woodard [1995] 3 All E.R. 980 (possible retention of second set of car keys by donor who 
was too ill to use them held insignificant). 1 Woodard v Woodard, above; [1992] Conv. 53 

(J. Martin). ' Birch v Treasury Solicitor [1951] Ch. 298 at 311. cf. Re Weston [1902] 1 Ch. 680; 
Delgoffe v 

Fader [1939] Ch. 922. '•Birch v Treasun- Solicitor [1951] Ch. 298. 'Re Weston [1902] 1 
Ch. 608. It is otherwise if withdrawals may be made without producing 

the book; Delgoffe v Fader ]1939] Ch. 922. 
'Dar/ow v Sparks [1938] 2 All E.R. 235. 
Even though unendorsed and therefore not transferable by delivery. See Re Mead (1880) 15 
Ch.D. 651; Wilson v Paniani [1996] 3 N.Z.L.R. 378 (where the claim failed because there 
was no delivery). ' Duffield v Elwes (1827) 1 Bli.(N.s.) 497 (where a donatio mortis 

causa of a mortgage of 
land was upheld). 
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parting with the "dominion" over land. The matter was reviewed by the 
Court of Appeal in Sen v Headley.73

 

The claimant and the deceased, who was separated from his 
wife, had lived together for ten years until 1964, after which they 
remained on close terms. When the deceased was terminally ill in 
hospital he said to the claimant "The house is yours, Margaret. 
You have the keys. They are in your bag. The deeds are in the 
steel box." The claimant had always had a set of keys to the 
house. After the deceased died (intestate), she found the box in a 
cupboard, used the key (which the deceased had slipped into her 
bag) and took possession of the deeds. 

The claimant's entitlement to the house was upheld. The title 
deeds were essential indicia of title to the house (which had an 
unregistered title74), and had been constructively delivered to her. 
As in the case of a chose in action, parting with dominion over the 
essential indicia of title sufficed. The donor's continuing theoretical 
ability to deal with the property, and his retention of keys to the 
house to which he knew he would not return, did not amount to a 
retention of dominion. Every donatio mortis causa, whether or not 
of land, circumvented the Wills Act. The additional statutory for-
malities for lifetime transfers of land provided no greater obstacle 
than the Wills Act, as the trust on the donor's death was implied or 
constructive. The exception to the formality rule now contained in 
s.53(2) of the Law of Property Act 1925 was not as well developed 
in Lord Eldon's day as now. The policy of the law that formalities 
were required for the transfer of land should be upheld, but it should 
be acknowledged that that policy had been substantially modified by 
the developments in estoppel and constructive trusts.75 The doctrine 
of donatio mortis causa was anomalous, but to except land from it 
would be a further anomaly. 

iv. The Intention of the Donor. The donor's intention must be to   4-031 
make a gift which is conditional upon death, and revocable upon 
recovery by the donor. Thus, there is no donatio mortis causa if the 
intention is to make an immediate unconditional gift, even though the gift 
may fail,76 nor where the intention is to make a future gift.77

 

" [1991] Ch.  425;  [1991] Conv.  307 (M . Hal l iwel l );  (1991) 50 C .L.J .  404 (J .  Thornely);  Al l  
E.R . Rev .  1991 ,  at  207 (P .  Cl a rke);  (1991) 1  Carib .L.R . 100  (G . Kodi l i nye);  (1993) 109  
L .Q .R .  1 9  ( P .  Ba ker ) ;  (19 94)  14 4  N .L .J .  48  ( M .  Pa wlow ski ) .  

74 T h e  r e s u l t  w o u l d  b e  t h e  s a m e  i f  t h e  l a n d  c e r t i f i c a t e  o f  r e g i s t e r e d  l a n d  h a d  b e e n  d e  
livered. 

75 See generally (1995) 15 L.S. 356 (M. Howard and J. Hill). 
76 Edwards v Jones (1836) 1 My. & Cr. 226. 
77 

Solicitor to the Treasury v Lewis [1900] 2 Ch. 812. 
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The conditional nature of the gift need not be expressed, but may be 
implied from the circumstances.

78
 

4-032 v. Revocation. In addition to automatic revocation upon the do-
nor's recovery,

79
 the donor may revoke expressly, or by recovering 

dominion over the subject-matter,
80

 but he cannot revoke by will, 
the reason being that the donee's title is complete before the will 
takes effect.

81
 It might be added that the gift fails if the donee 

predeceases the donor.
82

 

4-033 vi. Exceptions. It has been held that a donatio mortis causa 
cannot be made of the donor's own cheque

83
 or promissory note.

84 

The former is merely a revocable mandate to the bank,
85

 while a gift 
of the latter is merely a gratuitous promise, thus they are not the 
"property" of the donor at all. It may be otherwise if the cheque is 
actually paid in the donor's lifetime, or before the bank has been 
informed of his death, or if it has been negotiated for value.

86
 

There is some authority that stocks and shares cannot form the 
subject-matter of a donatio mortis causa. It was held in Ward v 
Turner*

1
 that South Sea annuities could not be the subject-matter of 

such a gift. The decision may have been based on the inadequacy of 
the transfer on the facts, but it has been applied in cases concerning 
railway stock

88
 and building society shares.

89
 On the other hand, it has 

been held that shares in a public company can be the subject-matter 
of a donatio mortis causa.

90
 This exception is, therefore, a doubtful 

one. 

C. Statutory Exception; Conveyance to Child 

4-034 For the sake of completeness, the position concerning a convey-
ance to a child is mentioned, although the exception arises from 
statute and not from the rules of equity. 

*Re Lillingston [1952] 2 All E.R. 184. 
' Staniland v Willott (1852) 3 Mac. & G. 664. 
^Bunn v Markham (1816) 7 Taunt. 224. 
1 Jones v Selby (1710) Prec.Ch. 300 at 303. 
2 Tate v Hilbert (1793) 2 Ves. I l l  at 120. 
'Re Beaumont [1902] 1 Ch. 886. 
^ReLeaper [1916] 1 Ch. 579. 
5 Only a holder for value can sue. 
5 Tate v Hilbert (1793) 2 Ves. 111. 
7 (1752) 2 Ves.Sen. 431. 
5 Moore v Moore (1874) L.R. 18 Eq. 474. 
}Re Weston [1902] 1 Ch. 680. 
5 Staniland v Willott (1852) 3 Mac. & G. 664. 
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A conveyance (whether it is for value or not) which purports to 
convey a legal estate to a child

91
 operates as a declaration that the 

land is held in trust for the child.
92

 

D. Proprietary Estoppel 
It has long been settled that promissory estoppel works as a shield   4-035 

and not as a sword.
93

 In other words, where one person has been led to act 
upon the statement of another, he can prevent that other person from acting 
inconsistently with his statement. 

There is another doctrine of long standing, which received its 
modern formulation in the dissenting speech of Lord Kingsdown in 
Ramsden v Dyson,

94
 and a more precise formulation by Fry J. in 

Willmott v Barber,
95

 and which can have the effect of creating a 
proprietary interest in a volunteer although there was no valid gift or 
trust in his favour. The doctrine is based on acquiescence and has in 
modern times acquired the name of Proprietary Estoppel. 

Most of the modern applications of this doctrine have been in the 
context of licences to occupy land, and the matter will be fully 
discussed in Chapter 27. It will there be seen that, in applying the 
doctrine, the court exercises a wide discretion in reaching a solution 
which is appropriate to the facts of a particular case. Solutions will 
be seen to vary from finding, in some cases, that a volunteer has 
acquired a proprietary interest; in others that a mere licence is appro-
priate, with many variations in between. 

91 W ho i s  i nc apa bl e  o f  ho ld ing  a  l eg a l  e s t a t e;  L .P . A .  19 25 ,  s . l (6 ) .  
92 T r u s t s  o f  L a n d  a n d  A p p o i n t m e n t  o f  T r u s t e e s  A c t  1 9 9 6 ,  S c h . l ,  p a r a . l  ( r e p l a c i n g  e a r l i e r  

legislation). 
93 C om b e v  C o m b e [1 9 5 1 ]  2  K . B .  2 15;  ( 1 95 2 )  1 5  M .L . R .  1  ( D e n nin g  L . J . )  
94 (18 66)  L .R .  1  H .L .  1 29  a t  1 70 .  
95 (1880) 15 Ch.D. 96 at p. 105. See now Taylors Fashions Ltd v Liverpool Victoria Trustees 

Co. Ltd [1982] Q.B. 133, where a broader approach is formulated. 
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1. GENERAL' 

WE have seen that certain formalities are necessary for the creation 5-001 
of lifetime trusts of land and for testamentary dispositions. A trust of land 
must be evidenced in writing,2 and all testamentary dispositions must be in 
writing and signed by the testator, in the presence of two or more attesting 
witnesses present at the same time.3 We now have to consider the effect of 
intended dispositions which fail to comply with the necessary formalities. 

The problem over the enforcement of secret trusts is the fact that 
the terms of the trusts are not expressed in a form which complies 
with the Wills Act; though, in cases in which the testator's intention 
is clear and there is no possibility of doubt or fraud, there is a real 
compulsion to enforce the secret trust. The question is whether the 
enforcement of the secret trust infringes the Wills Act; or whether 
there is recognised doctrine which allows secret trusts to be enforced 
in spite of the Wills Act. What should be done, for example, where a 
legatee or devisee persuades the testator to make a will in his favour 
in reliance on an oral promise to hold on trust for a third party? Or 

1 (1947) 12 Conv.(N.s.) 28 (J. Fleming); (1951) 67 L.Q.R. 314 (L. Sheridan); (1963) 27 
Conv.(N.s.) 92 (J. Andrews); (1972) 36 Conv.(N.s.) 113 (R. Burgess); (1999) 115 L.Q.R. 
631 (P. Critchley); [2000] Conv. 420 (D. Kincaid). 

2L.P.A. 1925, s.53(l)(6); above para.3-004. 
3 Wills Act 1837, s.9; above, para.3-017. 
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an intestate successor similarly persuades the intending testator not 
to make a will at all? 

We saw in Chapter 3 that there is an established principle that 
equity will not allow a statute to be used as an instrument of fraud. It 
was there suggested, in the context of formalities for the creation of 
a lifetime trust, that the better solution was to require the trustee to 
hold on resulting trust for the settlor where land had been conveyed 
to the trustee pursuant to an oral declaration of trust for a third 
party.

4
 In the case of wills, it is more complicated; for the solution of 

a resulting trust for the settlor is less satisfactory; in the case of a 
living settlor he can think again; with a will he is dead, and a 
resulting trust for the residuary estate is often what the testator most 
wished to avoid. 

There may be many reasons why a testator wishes to be secret 
about his testamentary dispositions. In many of the older cases, the 
reason was that he wished to make a gift to support an illegitimate 
child and its mother. To include the gift in the will would give 
unwanted publicity; either among members of the family when its 
provisions are disclosed, or to any person who makes official appli-
cation to examine the will. At the present day, the usual reason is 
that the testator cannot make up his mind upon all the details of the 
disposition of his estate.

5
 By using a secret trust, he is able to escape 

from the policy of the Wills Act, and to retain for himself a power to 
make future gifts which do not comply with the Act. There seems to 
be no good reason why he should be able to do so. It is also common 
to make a lifetime settlement and then, by will, to add further 
property to the settlement. The details of the disposition do not in 
that case appear in the will; but this is not a proper case of a secret 
trust, but of incorporating the other document into the will by ref-
erence. 

To create a secret trust the testator will usually arrange to leave a 
legacy to a trusted friend (often his solicitor) who undertakes to hold 
it upon certain trusts; or the will may give it to him "to be held upon 
such trusts as I have declared to him." The question in the former 
case is whether the friend could keep the legacy for himself; if not, 
and clearly in the latter case he cannot, who can claim it: the in-
tended beneficiaries, or the estate? 

Different considerations apply to these two situations, as will be 
seen. The former case is known as a fully secret trust; the latter a 
half-secret trust. Before attempting to answer these questions in the 
context of secret trusts, it is necessary to mention other ways in 
which a trust or gift may be created by will although the will does 

4 Above, para.3-005. 
5 This has been described as an abuse of the doctrine, as secrecy is irrelevant; [1981] Conv. 

335 (T. Watkin). See Re Snowden [1979] Ch. 528. A survey of modern levels of usage is 
discussed in [2003] Conv. 203 (R. Meager). 
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not spell out the precise terms. First, the details may be supplied by 
extrinsic evidence, the admissibility of which is governed by the 
principles relating to the construction of wills. Thus if the testator 
creates a trust in favour of "my grandchildren" or "my partners" 
their identity can be established by extrinsic evidence. The trust is 
an ordinary testamentary trust, not a secret trust. What the testator 
cannot do is to make a gift in favour of persons named in an 
unattested document, unless that document is incorporated into the 
will. This leads us to the second way of creating a trust, the details of 
which do not appear in the will itself. This is the doctrine of incor-
poration by reference, which bears superficial similarity to the doc-
trine of half secret trusts, but which must be distinguished 
from it. 

2. INCORPORATION BY REFERENCE 

" . . .  if a testator, in a testamentary paper duly executed, refers to 5-002 
an existing unattested testamentary paper, the instrument so referred to 
becomes part of his will; in other words it is incorporated into it; but it is 
clear that, in order that the informal document should be incorporated in the 
validly executed document, the latter must refer to the former as a written 
instrument then existing—that is at the time of execution—in such terms 
that it may be ascertained."

6
 It is not sufficient that the document was in 

existence; it must be referred to as an existing document. Where the 
doctrine of incorporation applies, the incorporated document is admitted to 
probate, and the advantage of secrecy is lost. We will see that this doctrine 
appears to be in the minds of some judges when they are dealing with cases 
of secret trusts, and that the rules applicable to this doctrine have 
sometimes been applied to secret trust cases.

7
 

It is common practice to make a bequest to trustees of an existing 
settlement to be held by them upon the trusts of that settlement. 
There is no difficulty in doing so if the existing settlement is incor-
porated by reference in the will. 

However, the requirement that only an existing document may be 
incorporated causes difficulty where a settlement is amended after 
the date of the will. In Re Jones* a testamentary gift which at-
tempted to include future alterations of the settlement was held void 

6 per Gorell-Barnes J. in In bonis Smart [1902] P. 238 at 240. For an unusual example, see Re 
Berger (deed.) [1990] Ch. 118. 

7 For differing views as to whether this doctrine is the basis of half secret trusts, see [1979] 
Conv. 360 (P. Matthews); [1980] Conv. 341 (D. Hodge); [1981] Conv. 335 (T. Watkin);  
(1999) 115 L.Q.R. 631 (P. Critchley). 

8 [1942] Ch. 328. 
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even though no alterations were made. The testator was there at-
tempting to reserve for himself a power to dispose of his property by 
future unattested document.

9
 Is this so whenever there is a testamen-

tary addition to a settlement which includes a power of revocation or 
amendment? A strict application of the rules of incorporation by 
reference would suggest that it is; but the courts have been willing, 
where possible, to find a construction which will allow the testamen-
tary gift to be upheld.

10
 

In Re Schintz's Will Trusts," a settlor made a settlement in 
which he expressly reserved a power to amend or to revoke. His 
will provided that the residuary estate should be held on the trusts 
of the settlement and those which might be created by future 
deeds executed under the power of amendment or revocation "or 
as near thereto as the situation will admit." No new trusts were 
declared. Wynn-Parry J. upheld the gift, finding, as a matter of 
construction, that the words referring to the future deeds were 
"otiose and . .. really no more than descriptive of the terms of the 
settlement."

12
 Re Jones^

3
 was distinguished on that ground. 

It is not common for a settlor to reserve a power of revocation and 
amendment, for tax reasons. But the point is important because it is 
common to include in settlements a provision for the trustees to 
have power to amend the trusts, or to appoint upon new trusts, or to 
terminate the settlement; and it is necessary to know the effect of 
these factors upon a testamentary addition to the settlement. 

If the settlement has not been changed at the date of the testator's 
death, the question is whether the testamentary addition is valid or 
not. Where the settlement has been altered, there are three possible 
solutions; first, that the testamentary addition is void; secondly, that 
it takes effect upon the settlement in its original form; thirdly, that it 
takes effect upon the settlement as amended. The testator's intention 
would in most cases be the third choice. He will know of the amend-
ment of the trust made before his death, and which may have been 
made for tax or for family reasons. But clearly the doctrine of 
incorporation by reference is incapable of incorporating an amend-
ment made after the date of the will. We have seen that the courts 
can sometimes escape the necessity of holding the gift void. But the 
second solution is not satisfactory on any argument. 

9 The gift was to the trustees of the settlement "or any substitution therefor or modification 
thereof or addition thereto which I may hereafter execute." 

10 Re Edwards' W.T. [1948] Ch. 440. 
11 [1951] Ch. 870. 
12 ibid, at 877. 
13 [1942] Ch. 328. 
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The third solution could be achieved by legislation, such as the 
Uniform Testamentary Additions to Trusts Act 1960 in the United 
States, which enables the testamentary gift to be held on the trusts of 
the settlement in accordance with any amendments made to those 
trusts prior to the testator's death. In England the matter must be 
resolved by applying the doctrine of incorporation by reference, 
with all its limitations.

14
 

3. FULLY SECRET TRUSTS 

A. Informal Disclosure of the Existence and the Terms of the 
Trust 

Where an absolute gift has taken effect in favour of the donee, it 5-003 
is too late to impose a trust. This is so whether the disposition is a lifetime 
transfer or a gift by will, which takes effect on the testator's death. Thus in 
Wallgrave v Tebbs'

5
 no secret trust was established where the testator's 

instructions were not communicated to the legatees, who took absolutely on 
the face of the will, but were found among his papers after his death. 
Where, however, a testator makes a gift by will to a legatee in reliance upon 
the legatee's express or implied

16
 undertaking to hold the property upon 

certain trusts, or to dispose of it in a certain way by his will,
17

 it would not be 
satisfactory to permit the legatee to take advantage of the requirement of 
testamentary formality and to keep the property for himself.'

8
 The doctrine 

applies also where the deceased failed to revoke an existing gift,
19

 or 
revoked a codicil so as to revive a previous testamentary gift,

20
 or where an 

intestate, in reliance on the undertaking of those entitled on intestacy, failed 
to make a will.

21
 "It is altogether immaterial whether the promise is made 

before or after the execution of the will, that being a revocable 
instrument."

22
 

If the legatee or intestate successor is not allowed to take the 
property beneficially, the next question is whether the oral trust  

14 For other possibilities, see Re Play fair [1951] Ch. 4. 
15 (1855) 2 K. & J. 313; McCormick v Grogan (1869) L.R. 4 H.L. 82; Re Boyes (1884) 26 

Ch.D. 531; Re Hawkesley's Settlement [1934] Ch. 384. 
16 "Acquiescence either by words of consent or by silence": per Wood V.C. in Moss v Cooper 

(1861) 1 J. & H. 352 at 366. The communication may be by the testator or by his  
agent. 

"Re Gardner [1920] 2 Ch. 523; Re Young [1951] Ch. 344; Ottaway v Norman [1972] 
Ch. 698. 

18 Stickland v Aldridge (1804) 9 Ves.Jr. 516; Wallgrave v Tebbs (1855) 2 K. & J. 313 at 320. 
For the position where the trustee revokes his acceptance during the testator's lifetime, see 
Hayton and Marshall, Commentary and Cases on the Law of Trusts and Equitable Reme 
dies (llth ed.), pp.117-118. 

19 Moss v Cooper, above. 
20 

Tharp v Tharp  [1916]  1  Ch.  142;  [1916] 2  Ch .  205.  
21 

Stick land v Aldridge,  above,  a t  519;  (1948) 12 Conv.(N. s . )  28 ( J .  Fleming).  
22 

per  Wo od V . C .  i n  M o ss  v  C oo per  (1861 )  1  J .  &  H .  35 2  a t  36 7 .  
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should be enforced, or whether the legatee or intestate successor 
should hold on resulting trust for the estate. The rule in these cases is 
that the secret trust is enforced in favour of the beneficiary.

23
 

This result is justifiable if it is correct to say, as explained below,
24 

that a secret trust is enforced because the testator validly declared a 
trust during his lifetime, and the trust became constituted by the 
vesting of the property on his death in the trustee. That, as will be 
seen below, is the modern theoretical explanation of the enforce-
ment of secret trusts. That is not, however, the reason which has 
been relied on historically to enforce fully secret trusts. Without that 
theory, the courts were in real difficulty in that the Wills Act laid 
down the requirements for the creation of a testamentary trust, and 
those requirements were not met. If, therefore, the trusts were en-
forced, was not the Wills Act being disregarded? Or, as they said, 
did the courts not "give the go-by" to it?

25
 The courts searched for a 

justification in not observing the terms of the Wills Act, and found it 
in the doctrine of fraud: it would be fraudulent if the legatee were to 
take beneficially in the circumstances. The fraud theory was laid 
down in the clearest terms by Lord Hatherley L.C. and Lord 
Westbury in McCormick v Grogan,

26
 although the House of Lords 

held in that case that the testator had not intended to impose an 
obligation on Grogan, the sole executor, and that, therefore, no trust 
existed on the facts of the case. To base the court's intervention on 
the ground of fraud could well be a sufficient justification for not 
applying the Wills Act; but the next step was not so obvious; it 
would be wrong for the legatee to keep the property, but it was 
difficult to see how the prevention of fraud would justify the projec-
tion forward of the beneficial interest to the beneficiary. As we will 
see, this matter became all the more clear when the courts were 
dealing with the question of half-secret trusts, where the testator 
requires the legatee to take the property as trustee, without saying in 
the will who the beneficiaries are. In that situation, there was no 
possibility of the legatee being fraudulent, in the sense of enriching 
himself, because he was expressed to take as trustee. In Blackwell v 
Blackwell,

27
 the leading case on half-secret trusts, the enforcement 

of the half-secret trust was justified by saying that the intention of 
the testator was clear, and that it was communicated to and acqui-
esced in by the legatee. As explained above, the modern view is to 
justify the enforcement of secret trusts upon the theory that a life- 

23 Thy nn  v  Thy nn  ( 16 84)  1  V ern .  296 .  
24 Below,  p ara . 5 - 013 .  
25 Re Pitt-Rivers [1902] 1 Ch. 403 at 407; Blackwell v Blackwell [1929] A.C. 318 at 337. 
26(1869)L.R. 4H.L. 82. 
27 [1929] A.C. 318. 
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time trust has been declared and that it is constituted by the testa-
mentary gift to the legatee. There are, as will be seen, some theoreti-
cal difficulties in this view also.

28
 

B. Proof 

Related to the question whether the doctrine is based upon fraud 5-004 
is the question of the standard of proof required to establish a secret trust. A 
high standard of proof is required to prove fraud, and there are dicta in 
many cases indicating that a secret trust can only be proved where there is 
"clear evidence,"

29
 and suggesting that the standard is the same as that 

required to support the rectification of a written instrument.
30

 In Re 
Snowden,

31
 however, Megarry V.C. disregarded the historical connection of 

the doctrine of secret trusts and the requirement of fraud; and laid down that 
the standard required to prove communication and acceptance is the 
ordinary civil standard of proof required to establish an ordinary trust.

32
 The 

evidence may, of course, establish an intention to create a trust, and its 
acceptance by the legatee, without establishing who the beneficiaries were. 
The legatee would then hold on resulting trust.

33
 If questions of fraud or other 

special factors arose, the standard required would rise. The onus is on the 
person contending that the trust exists.

34
 

C. Disclosure to the Legatee of the Existence of the Trust but not 
its Terms 

If the testator discloses to the legatee the fact that he is to hold the 5-005 
legacy on trust, but does not disclose the terms of the trust before his death, 
the legatee will hold on resulting trust for the estate.

35
 The intended trust, not 

being declared before the death, cannot be enforced. The imposition of the 
resulting trust will prevent the unjust enrichment of the legatee. 

28 
Below,  para .5 -013.  

29 
See  M cC orm i ck  v  G rog an (186 9)  L . R .  4  H .L .  82  a t  87 ,  p er  Lord  We s t bu ry ;  O tt aw ay  v  
Norm an [1972]  Ch.  698  at  699 .  

30 
Fowler v Fowler (1859) 4  De G.  & J.  250 at  264;  Crane v Hegeman-Harris Co Inc. [1939]  
4  A l l  E . R .  6 8  a t  7 1 ;  J o s c e l y n e  v  N i s s e n  [ 1 9 7 0 ]  2  Q . B .  8 6  a t  9 8 ;  O t t a w a y  v  N o r m a n ,  
above. 

"  [ 1 9 7 9 ]  C h .  5 2 8 ;  ( 1 9 7 9 )  3 8  C . L J .  2 6 0  ( C .  R i c k e t t ) ;  ( 1 9 9 1 )  1 0 7  L . Q . R .  1 9 4  ( B .  R o -
bertson). 

32 
Ibid, at  537. 

33 
R e  B oy e s  (1884) 26 Ch.D.  531 .  

34 
J on e s  v  B ad l e y  (1868) L.R.  3  Ch.App .  362 .  

35 
Similarly if the terms, although disclosed, are unlawful or uncertain. See Re Pugh's W.T. 
[1967] 1 W.L.R. 1262; Brown v Pourau [1995] 1 N.Z.L.R. 352; Gold v Hill [1999] 1 F.L.R. 
54 ("Look after Carol and the kids" sufficiently certain). 
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In Re Boyes,
36

 a legacy was given to the testator's solicitor, 
who had undertaken to hold the property according to directions 
which he would receive by letter. The letter was found only after 
the death. The solicitor accepted that he held as trustee, and 
wished to carry out the trust. Kay J. held that there was a resulting 
trust in favour of the next-of-kin; and explained the rule by say-
ing: "The essence of all these decisions is that the devisee or 
legatee accepts a particular trust which thereupon becomes bind-
ing upon him, and which it would be a fraud in him not to carry 
into effect.

37
 

This situation is similar to that of half-secret trusts in that the 
legatee takes as a trustee. But there is an important difference. In Re 
Boyes,

3S
 the gift was absolute on its face; the trust could have been 

enforced if the terms had been declared before death.
39

 Where the 
existence of a trust is disclosed on the face of the will, the communi-
cation, as we shall see, must be prior to or contemporaneous with the 
execution of the will.

40
 

D. Methods of Communication 

5-006 We have seen that the trust must be communicated before the 
testator's death. The communication may be made orally or in writ-
ing; and it appears that, just as "a ship which sails under sealed 
orders, is sailing under orders though the exact terms are not ascer-
tained by the captain till later,"

41
 a testator may, during his lifetime, 

give to the legatee a sealed envelope which is not to be opened until 
the testator's death. This is sufficient provided the legatee knows 
that it contains details of the trust. 

E. Additions to the Secret Trust 

5-007       A testator must communicate not only the trust and the terms, but 
also the identity of the property to be held on trust. 

In Re Colin Cooper,
42

 the testator left £5,000 to two persons as 
trustees, and informally communicated to them the terms of the 
trust. By a later codicil he purported to increase the sum to be 
devoted to the secret trust to £10,000, they "knowing my wishes 

(1884) 26 Ch.D. 531; Re Hawkesley's Settlement [1934] Ch. 384. 
ibid, at 536. (1884) 26 Ch.D. 531. Re Gardner [1920] 2 Ch. 523. 
"Below, para.5-010. 

per Lord Wright in Re Keen [1937] Ch. 236 at 242; Re Boyes, above, at 536. 
[1939] Ch. 811; criticised in [2000] Conv. 420 at 428-430 (D. Kincaid). 
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regarding that sum." This addition was not communicated to the 
trustees. It was held that the first instalment could be devoted to 
the secret trusts; but the later instalment went on a resulting 
trust.

43
 

F. Undertaking to Leave by Will 
A secret trust may impose an obligation not only to hold on trust   5-008 

for a beneficiary on the testator's death; but also an obligation to make 
provision for an intended beneficiary after the legatee's death. 

In Re Gardner (No. I),
44

 a wife left her estate to her husband for 
life, and there was an agreement that the property should be 
divided among certain beneficiaries on his death. The husband 
died intestate, and the Court of Appeal decided that he held the 
property, after his life interest, on trust for the beneficiaries. 

Ottaway v Norman
45

 took the matter a stage further. The testator 
agreed with his housekeeper that she should have a bungalow 
after his death, and she agreed to leave it to the testator's son by 
her will. The testator left the bungalow (plus its contents and 
some money) to her absolutely. She first made a will in favour of 
the testator's son; but she then changed that will, and left the 
bungalow to the defendant. Brightman J. held that the son was 
entitled to the bungalow and its contents, although not to the 
money. 

The enforcement of a secret trust in this situation creates a num-
ber of problems concerning the status of the trust during the house-
keeper's lifetime, and the theoretical basis on which secret trusts are 
enforced. This question is discussed in section 6 below, but some of 
the questions arising from Ottaway v Norman

46
 are more conven-

iently considered in Chapter 12. 

G. Tenants in Common and Joint Tenants 

Where a testamentary gift is made to two or more persons as   5-009 
tenants in common, and secret trusts are communicated to some but not all 
of the tenants in common, those to whom the communication 

( Had it been a fully secret trust, the legatees would have been beneficially entitled to the 
addition. 

1 [1920] 2 Ch. 523; Re Young [1951] Ch. 344; below, para.5-013. 5 
[1972] Ch. 698; (1972) 36 Conv.(N.s.) 129 (D. Hayton). ' Above. 
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was made are bound, the others taking beneficially.
47

 To hold other-
wise would enable one beneficiary to deprive the rest of their bene-
fits by setting up a secret trust."

48
 

But where a gift is made to them as joint tenants, a distinction is 
made between the case where the trust is communicated before the 
making of the will, and where the communication is between the 
will and the death. In the former case, all joint tenants are bound.

49 

In the latter, only those who have accepted the trust are bound by 
it,

50
 "the reason being that the gift is not tainted with any fraud in 

procuring the execution of the will."
51

 

Farwell J. was dissatisfied with his own explanation. He con-
fessed that he was "unable to see any difference between a gift made 
on the faith of an antecedent promise and a gift left unrevoked on the 
faith of a subsequent promise."

52
 It has been suggested that gifts 

upon secret trusts to joint tenants and tenants in common should be 
decided on the principle of Huguenin v Baseley,

53
 that "no man may 

profit by the fraud of another."
54

 Thus "if A induces B to make or 
leave unrevoked a will leaving property to A and C,"

55
 whether as 

joint tenants or tenants in common, C will be bound "if the testator 
would not have made any gift to C unless A had promised.. . .  If the 
testator would still have left property to C even if A had not prom-
ised, C is not bound. . . . Whether A and C are joint tenants or 
tenants in common, and whether A's promise was before or after the 
making of the will are matters of evidence that may help to deter-
mine whether or not there was such an inducement, but of them-
selves both matters are inconclusive."

56
 The argument is persuasive; 

but the cases say otherwise. The wrong turning was taken in 
Rowbotham v Dunnett.

57
 

The principles discussed above have emerged from cases con-
cerning fully secret trusts. Of course, in the case of half-secret trusts 
there could be no question of the legatees taking beneficially. The 
issue would be whether a valid half-secret trust could be created by 
communication to fewer than the whole number of trustees. It seems 
that the principles applicable to fully secret trusts would be applied 
by analogy, bearing in mind that half-secret trustees will invariably 
be joint tenants, and that communication after the will is ineffective 

Tee v Ferri (1856) 2 K. & J. 357. 
Re Stead [1900] 1 Ch. 237 at 241. 
Jones v Badley (1868) L.R. 3 Ch.App. 362; Re Gardom [1914] 1 Ch. 662; Re Young [1951] 
Ch. 344. 
Moss v Cooper (1861) 1 J. Si H. 352. 
per Farwell J. in Re Stead [1900] 1 Ch. 237 at 241. 
ibid. 
(1807) 14 Ves. 273. 
(1972) 88 L.Q.R. 225 at 226 (B. Perrins). 
per Farwell J. in Re Stead [1900] 1 Ch. 237 at 241. 
(1972) 88 L.Q.R. 225 at 226 (B. Perrins). 
(1878) 8 Ch.D. 430. 
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in the case of half-secret trusts, as explained below. Hence commu-
nication to one of the trustees prior to the making of the will is 
effective.

58
 

4. HALF-SECRET TRUSTS 

Where the will gives property to a legatee upon trust, without, 5-010 
however, saying what the intended trusts are, the question of the 
enforcement of a secret trust communicated to the legatee has been treated 
very differently from the case where the property was given to the legatee 
absolutely in the will. The courts have found it more difficult to enforce a 
secret trust in the former case—where the legatee takes expressly as 
trustee—than in the latter case. It is difficult to see any sense, however, in a 
rule which allows a secret trust to be enforced if the trust is nowhere 
mentioned in the will; but holds it void if the testamentary gift discloses 
the fact that the legatee takes as trustee. If it is right that secret trusts are 
express trusts operating wholly outside the scope of the Wills Act, it is 
difficult to see why the two situations should not be treated alike. But there 
is a historical explanation. We saw that the nineteenth century judges said 
that secret trusts were enforced to prevent fraud

59
; to prevent the legatee 

taking for himself what he had promised the testator to hold upon trust. The 
element of fraud, however, was not present in the case of the gift to a legatee 
as trustee. As he took in a fiduciary capacity, he could in no circumstances 
take the property for himself. There was no possibility of fraud, and no 
justification, so the argument ran, for not applying the Wills Act. And it 
was at one time held that the mention of the existence of a trust did prevent 
the operation of the doctrine of secret trusts.

60
 The validity of half-secret 

trusts was not finally established until the House of Lords decision in 
Blackwell v Blackwell

61
 in 1929. 

The testator by a codicil gave a legacy of £12,000 to legatees 
upon trust to apply the income "for the purposes indicated by me 
to them." The trust had been accepted prior to the execution of 
the codicil. The House of Lords enforced the trust. They were 
assisted by Re Fleetwood

62
 and Re Huxtable

63
 where it was held 

58 S ee  Re  G a r d o m [ 19 1 4 ]  1  C h .  6 6 2 .  
59 A bo v e ,  pa r a . 5 - 0 03 .  
60 Mos s  v  C oop er  ( 18 61)  1  J .  &  H .  35 2  a t  36 7 ;  Le Pa ge  v  Ga rdo m (1 91 5)  8 4  L . J .Ch .  7 49  a t  

752 ;  (1 93 7)  5 3  L .Q . R .  50 1  ( W.  Holds wor th) .  
61 [1929] A.C. 318.  I f  the words in the wi l l  are insuffi cient  to impose a t rust ,  any secret  t rust  

wi ll  be fully secret;  Jankowski v Petek Estate (1995) 131 D.L.R. (4th) 717 (gi f t  to executor  
" t o  de a l  w i t h  a s  h e  m a y  i n  h i s  d i s c r e t i on  de c i d e  u po n " ) .  

62 (18 80)  15  C h.D .  5 94 .  
63 [1902] 2 Ch. 793. 
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in the case of a fully secret trust. If the trusteeship was accepted after 
the will, the legatee would hold on trust for the residuary legatee or 
next-of-kin. This would have the advantage of preventing reliance 
on the doctrine of secret trusts by testators who are merely indeci-
sive83 and thus not within the rationale of the doctrine.84

 

We have seen that the doubts concerning the effectiveness of a 
communication after the will in the case of a half-secret trust derive 
from the testamentary formality rules. These rules do not apply to 
the analogous situation of a trust of a life policy nomination. In Gold 
v Hill65 the insured nominated X and referred to him (erroneously) 
as executor on the nomination form. Later he informed X of the 
nomination and asked him to use the proceeds to "look after" his 
common law wife and children and to make sure that his widow got 
nothing. It was held that a trust analogous to a half-secret trust was 
validly created even though the communication was after the 
nomination. 

5. CAN THE SECRET TRUSTEE TAKE A BENEFIT? 

5-012 The legatee may claim that the testator intended him to take some 
benefit from the gift, perhaps, for example, a specific sum, or possi-
bly any surplus after performing the trust. Two separate questions 
arise here; first, was this the testator's intention? Secondly, how far 
is evidence of such an intention admissible in favour of the 
trustee? 

To consider first the question of intention, it is necessary to con-
strue the language of the will to determine whether the testator's 
intention was to make the legatee a trustee of the whole of the 
property given, or to make a beneficial gift to him subject to his 
performing certain obligations.86 In the former case, any surplus left 
after carrying out the trusts is held upon resulting trusts87; in the 
latter, the legatee may keep it.88 There is thus no difficulty in a case 
where the will itself makes it clear that the trust does not extend to 
the whole of the legacy, but the will may be silent on the matter, and 

83 
As i n  R e  S n o w d e n  [197 9]  Ch .  52 8 .  

84 
[1981] Conv. 335 (T. Watkin).  See also the di scussion of how the suggested reform would  
op e ra t e  i n  t h e  c as e  o f  a  pe r so n  wh o  re f r a i n s  f ro m m a k i n g  a  w i l l  i n  r e l i a nc e  up o n  t he  
acceptance of  a  t rust  by the next -of-kin. 

85 
[1999] 1  F.L.R. 54.  It  was doubted in Kasperbauer  v  G ri f f i th  [2000] W.T.L.R. 333, whether  
a  secret  t rust  or any t rust  could be made of a  pension scheme death benefi t ,  as  i t  was not  
owned by the t estator:  at  most  he could requi re i t  to  be paid to his estate  rather than to his  
widow under  t he  rule s  o f  t he pensi on  scheme .  

86 
Above ,  pa r a . 2 -0 12 .  Th i s  con s t ruc t i on  i s  more  l i ke l y  where  t he  l ega t ee  i s  a  r e l a t i ve  fo r  
whom the testator may be supposed to have been intending to provide. See Irvine v  Sul l ivan 
(1869)  L.R.  8  Eq .  673 ( f i ancee ) .  

87 
Above, para.2-012. 

88 
Above, para.2-012; Irvine v Sullivan (1869) L.R. 8 Eq. 673. 
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in the case of half-secret trusts, as explained below. Hence commu-
nication to one of the trustees prior to the making of the will is 
effective.

58
 

4. HALF-SECRET TRUSTS 

Where the will gives property to a legatee upon trust, without, 5-010 
however, saying what the intended trusts are, the question of the 
enforcement of a secret trust communicated to the legatee has been treated 
very differently from the case where the property was given to the legatee 
absolutely in the will. The courts have found it more difficult to enforce a 
secret trust in the former case—where the legatee takes expressly as 
trustee—than in the latter case. It is difficult to see any sense, however, in a 
rule which allows a secret trust to be enforced if the trust is nowhere 
mentioned in the will; but holds it void if the testamentary gift discloses 
the fact that the legatee takes as trustee. If it is right that secret trusts are 
express trusts operating wholly outside the scope of the Wills Act, it is 
difficult to see why the two situations should not be treated alike. But there 
is a historical explanation. We saw that the nineteenth century judges said 
that secret trusts were enforced to prevent fraud

59
; to prevent the legatee 

taking for himself what he had promised the testator to hold upon trust. The 
element of fraud, however, was not present in the case of the gift to a legatee 
as trustee. As he took in a fiduciary capacity, he could in no circumstances 
take the property for himself. There was no possibility of fraud, and no 
justification, so the argument ran, for not applying the Wills Act. And it 
was at one time held that the mention of the existence of a trust did prevent 
the operation of the doctrine of secret trusts.

60
 The validity of half-secret 

trusts was not finally established until the House of Lords decision in 
Blackwell v Blackwell

61
 in 1929. 

The testator by a codicil gave a legacy of £12,000 to legatees 
upon trust to apply the income "for the purposes indicated by me 
to them." The trust had been accepted prior to the execution of 
the codicil. The House of Lords enforced the trust. They were 
assisted by Re Fleetwood

62
 and Re Huxtable

63
 where it was held 

58 
See Re G ardom [1914] 1  Ch .  662.  

59 
Above ,  pa ra . 5 -003 .  

60 
Moss v Cooper (1861) 1  J .  & H.  352 at  367;  Le Page v G ardom (1915) 84 L.J .Ch.  749 at  
752;  (1937) 53 L.Q.R.  501 (W.  Holdsworth) .  

61 
[1929] A.C. 318. I f the words in the wil l  are insuffi cient  to impose a t rust ,  any secret  t rust  
wil l  be ful ly secret ;  Jankowski v Petek Estate (1995) 131 D.L.R. (4th) 717 (gift  to executor  
" t o  deal  wi t h a s  he may  i n  hi s  di sc re t ion deci de upon") .  

62 (1880) 15 Ch.D. 594. 
63 

[1902] 2  Ch.  793.  
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5-011 

that the secret trust doctrine applied although the gift was in terms 
a gift upon trust, and where therefore there was no question of 
fraud in the legatee. Lord Sumner concluded that "it is communi-
cation of the purpose to the legatee, coupled with acquiescence or 
promise on his part, that removes the matter from the provision of 
the Wills Act and brings it within the law of trusts, as applied in 
this instance to trustees, who happen also to be legatees."

64
 The 

effect of the bequest "remains to be decided by the law as laid 
down by the Courts before and since the [Wills] Act, and does not 
depend on the Act itself."

65
 Thus the trust operated outside the 

Act and could be enforced without proof of fraud. 

In Blackwell v Blackwell
66

 the trusts were communicated before 
the will and were stated to have been so communicated. Will the 
same rule apply where the trusts are or may be declared in the 
future? On the one hand, there is logically no difference between 
declarations of trusts before and after the will; for the will is ambula-
tory and of no effect until the death.

67
 The distinction is not made, as 

we have seen, with fully secret trusts.
68

 If the trust operates inde-
pendently of the Wills Act, the date of the will should be immaterial. 
On the other hand, it is more difficult to assume acquiescence where 
the communication is after the will; in the absence of proof of 
express agreement, the fact of non-revocation may be the only basis 
on which to presume acquiescence. More importantly, "a testator 
cannot reserve to himself a power of making future unwitnessed 
dispositions by merely naming a trustee and leaving the purposes of 
the trust to be supplied afterwards... . "

69
 To allow that to be done 

by half-secret trust would be to give a wider rule for secret trusts 
(which might be oral) than that which as we have seen is applied in 
the case of incorporation of documents by reference.

70
 It would be 

surprising if the law of wills permitted this; but, if the proper expla-
nation of the enforcement of secret trusts is that they operate outside 
the will and independently of the Wills Act, then the rules relating to 
incorporation by reference are, as has been pointed out, quite irrele-
vant.

71
 And what Lord Sumner feared can always be achieved by a 

fully secret trust. 
With half-secret trusts however the distinction appears to be 

made. 

64 
[19 29]  A .C .  318  a t  33 9 -3 40 ;  O ttaw a y  v  N orm an [1972 ]  Ch .  6 98  a t  711 .  

65 
ibid, at  339. 

66 
[1929] A.C.  318. 

67 
(1937) 53 L.Q.R.  501 (W.  Holdswort h) .  

68 A bo v e ,  pa r a . 5 - 0 03;  R e G a r d ne r  [ 1 9 2 0 ]  2  C h .  5 2 3 .  
69 

per Lord Sumner  i n  Blackw el l  v  B lackw el l  [1929]  A.C .  318 at  339.  
70 

In bonis Smart [1902] P.  238;  [1979] Conv.  360 (P.  Mat thews).  
71 

(1937) 53 L.Q.R.  501 ( W.  Holdswort h);  M oss v Cooper (1861) 1  J .  & K.  352 at  367.  
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In Re Keen
12

 the testator gave a sum of money to trustees "to 
be held upon trust and disposed of by them among such person, 
persons or charities as may be notified by me to them or either of 
them during my lifetime. . . . "  Previously, one of the trustees had 
been given a sealed envelope containing the name of the benefici-
ary of the intended trust. In deciding in favour of the residuary 
legatees, the Court of Appeal held that the handing over of the 
sealed envelope was a communication of the trust, but that this, 
being prior to the date of the will,

73
 was inconsistent with the 

terms of the will which provided for "a future definition .. . of the 
trust subsequent to the date of the will," while "the sealed letter 
relied on as notifying the trust was communicated . . . before the 
date of the will."

74
 

The trust would, however, have failed independently of the 
question of inconsistency. The disposition contained a power to 
declare trusts in the future. This was void, for it "would involve a 
power to change a testamentary disposition by an unexecuted 
codicil and would violate section 9 of the Wills Act."

75
 

The criticisms of this rule have been discussed. The contrary rule 
exists in Ireland,

76
 New South Wales

77
 and in most of the American 

jurisdictions.
78

 The matter is still open to the House of Lords; it may 
be that the true ratio of Re Keen

79
 is the narrow point of incon-

sistency; but it was followed in Re Bateman 's Will Trusts*
0
 where, it 

seems, the rule was not challenged. The present position is unsatis-
factory; there is no sense in a rule which (in the case of communica-
tion between the will and the death) enforces a trust in a bequest "to 
X" but disregards the trust in a bequest "to X upon trust."

81
 

Other views are that the distinction is justified because wills 
creating half-secret trusts are invariably drawn up by solicitors, and 
so stricter rules are appropriate

82
; or that consistency should be 

achieved by requiring the communication to be before the will even 

72 
[1937]  C h .  236 ;  J o h n s o n  v  B a l l  (1851)  5  De  G .  &  Sm.  85 ;  (1972 )  23  N . I . L .Q .  263  (R .  
Burgess). 

73 
R e  H u x t a b l e  [1902]  2  Ch.  793.  

74 
R e  K ee n ,  above ,  a t  248;  R e  R e e s '  W . T .  [1950] Ch.  204 .  

75 
R e  K e e n ,  ab ove ,  a t  247 ;  J o h n s o n  v  B a l l  (1851)  5  De  G .  &  Sm.  85 ;  R e  H e t l e y  [1902]  2  
Ch. 866. 

76
Riordan v Banon (1876) 10 Ir.R.Eq. 469; contra Balfe v Halfpenny [1904] 1 Ir.R. 486; Re 
Browne [1944] Ir.R. 90; (1951) 67 L.Q.R. 413 (L. Sheridan); [1992] Conv. 202 (J. Mee); 
(1991) 5 T.L.I. 69 (P. Coughlan). 

77 Ledgerwood v Perpetual  Trustee Co Ltd (1997) 41 N.S.W.L.R. 532,  fol lowing  Re Browne,  
above. 

78 Resta t eme nt  o f  Tru s t s ,  §  55 ,  c om ment  (c ) ,  ( h ) .  
79 

[1937] Ch.  236.  
80 

[1970]  1  W.L.R.  1463.  
81 

But see [1985] Conv. 248 (B. Perrins),  support ing  the communicat ion rules as being based  
on the ext r insic  evidence rule .  

82 
[1995] Conv.  366 (D. Wilde) .  
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in the case of a fully secret trust. If the trusteeship was accepted after 
the will, the legatee would hold on trust for the residuary legatee or 
next-of-kin. This would have the advantage of preventing reliance 
on the doctrine of secret trusts by testators who are merely indeci-
sive

83
 and thus not within the rationale of the doctrine.

84
 

We have seen that the doubts concerning the effectiveness of a 
communication after the will in the case of a half-secret trust derive 
from the testamentary formality rules. These rules do not apply to 
the analogous situation of a trust of a life policy nomination. In Gold 
v Hill

85
 the insured nominated X and referred to him (erroneously) 

as executor on the nomination form. Later he informed X of the 
nomination and asked him to use the proceeds to "look after" his 
common law wife and children and to make sure that his widow got 
nothing. It was held that a trust analogous to a half-secret trust was 
validly created even though the communication was after the 
nomination. 

5. CAN THE SECRET TRUSTEE TAKE A BENEFIT? 

5-012 The legatee may claim that the testator intended him to take some 
benefit from the gift, perhaps, for example, a specific sum, or possi-
bly any surplus after performing the trust. Two separate questions 
arise here; first, was this the testator's intention? Secondly, how far 
is evidence of such an intention admissible in favour of the 
trustee? 

To consider first the question of intention, it is necessary to con-
strue the language of the will to determine whether the testator's 
intention was to make the legatee a trustee of the whole of the 
property given, or to make a beneficial gift to him subject to his 
performing certain obligations.

86
 In the former case, any surplus left 

after carrying out the trusts is held upon resulting trusts
87

; in the 
latter, the legatee may keep it.

88
 There is thus no difficulty in a case 

where the will itself makes it clear that the trust does not extend to 
the whole of the legacy, but the will may be silent on the matter, and 

3 As in Re Snowden [1979] Ch. 528. 
[1981] Conv. 335 (T. Watkin). See also the discussion of how the suggested reform would 
operate in the case of a person who refrains from making a will in reliance upon the 
acceptance of a trust by the next-of-kin. 

5 [1999] 1 F.L.R. 54. It was doubted in Kasperbauer v Griffith [2000] W.T.L.R. 333, whether 
a secret trust or any trust could be made of a pension scheme death benefit, as it was not 
owned by the testator: at most he could require it to be paid to his estate rather than to his 
widow under the rules of the pension scheme. 

6 Above, para.2-012. This construction is more likely where the legatee is a relative for 
whom the testator may be supposed to have been intending to provide. See Irvine v Sullivan 
(1869) L.R. 8 Eq. 673 (fiancee). 

7 Above, para.2-012. 
8 Above, para.2-012; Irvine v Sullivan (1869) L.R. 8 Eq. 673. 
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the only evidence extrinsic. This leads us to the second question, 
namely whether the trustee may be permitted to prove his claim to 
benefit by relying on documentary or even oral evidence. 

The difficulty, whether the trust be fully or half-secret, is the 
danger of fraud by the secret trustee. A further problem in the case 
of a half-secret trust is that the evidence would contradict the terms 
of the will, which impose a trust on the entire legacy.

89
 

In Re Rees' W.T.
90

 the testator by will appointed a friend and 
his solicitor (thereinafter called his trustees) to be executors and 
trustees. He left the whole estate "unto my trustees absolutely 
they well knowing my wishes concerning the same." 

The testator had told the trustees that he wished them to make 
certain payments and to retain any surplus for themselves. A 
substantial surplus remained. It was held that the trustees were not 
entitled to the surplus, which passed as on intestacy. The will, on 
its true construction, imposed a trust on the whole, and evidence 
was not admissible to show that the trustees were to take a benefit. 
It was not without significance that the trustee was the testator's 
solicitor. As Evershed M.R. said, "In the general public interest it 
seems to me desirable that, if a testator wishes his property to go 
to his solicitor and the solicitor prepares the will, that intention on 
the part of the testator should appear plainly in the will and should 
not be arrived at by the more oblique method of what is some-
times called a secret trust."

91
 

In Re Tyler,
92

 however, there are suggestions that evidence is 
admissible as to all the terms of a trust, including any in favour of 
the trustee himself, although such evidence will not lightly be admit-
ted. Pennycuick J. found difficulty in the reasoning of Re Rees. But 
evidence contained in the (now deceased) trustee's own written 
memorandum did not suffice.

93
 

Finally, we have seen that if a secret trust fails for non-
compliance with the communication rules, or for uncertainty, the 
secret trustee holds on trust for the residuary legatee or next-of-kin. 
He could not claim the legacy for himself if the trust was half-secret, 

89 
We have seen, in the context  of communicat ion, that  evidence inconsistent  with the will  is  
not  admi ssi ble;  Re K een [1937] Ch.  236,  a bove ,  pa ra . 5 -011.  

90 
[1950] Ch. 204. See also Re Pugh's W.T. [1967] 1 W.L.R. 1262, suggest ing that  i t  is easier  
t o  i n fe r  an  i n t en t i on  t ha t  a  so l e  t rus t ee  sh ou l d  t ak e  ben ef i c i al l y  t han  t ha t  t wo  o r  mor e  
t rustees should do so.  

91 
[1950] Ch.  204 at  211.  

92 
[1967] 1  W.L.R.  1269 (concerning a  l i fet ime trust ).  See also Ott aw ay v  Norm an [1972] Ch.  
698, above, para.5-008, where the secret  t rustee took a benefi t in the form of a l i fe interest.  
Thi s  was clearly  the t estator ' s  intent ion and the point  was not  di scussed.  In any event ,  the  
interest  had al ready been enjoyed.  

93 
Although generally such a memorandum is admissible under the Civil Evidence Act 1995 
to prove the terms of the trust. 
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or, although fully secret, if he had accepted trusteeship. A question 
might arise to whether the secret trustee could take the property if he 
himself was the residuary legatee or next-of-kin. There is no reason 
in principle why he should not, as he would be claiming in a differ-
ent capacity, but the court might intervene if he disclaimed the 
legacy in order to benefit.

94
 

6. THEORETICAL BASIS OF SECRET TRUSTS 

A. Lifetime Trust Outside the Will 
5-013 The formal requirements for a will, contained in the Wills Act 

1837, are based upon a sound policy. It is important to avoid doubt, 
fraud and uncertainty in connection with testamentary dispositions; 
and it is essential to rely upon written formalities as there is no other 
way of ascertaining the intention of the testator. If secret trusts, 
which effectively create dispositions of property on death, are to be 
allowed, it is important to justify the failure to apply the provisions 
of the Wills Act. In terms of policy, it is easy to favour an exception 
in cases in which the intention of the testator is clear, and is opposed 
only by the formalities which were set up in the hope of establishing 
it. But further justification is needed. The Wills Act is a statute, and 
not merely an expression of policy. The question is whether some 
theory can be found to justify the enforcement of secret trusts. 

We have seen that the early cases were explained on the ground of 
fraud

95
; the fear that the legatee would otherwise keep the property 

for himself. There is substantial authority for a refusal to allow a 
statute to be used as an instrument of fraud, but the fraud theory 
appears not to justify the enforcement of half-secret trusts, because 
the legatee, being named as a trustee, cannot claim. On the other 
hand, it may be said that a secret trustee who relies on the Wills Act 
to defeat the testator's expectation commits a fraud against the 
testator and the secret beneficiary even in the absence of personal 
benefit, and recent authority on mutual wills has confirmed that 
fraud can be perpetrated without gain.

96
 On this view the fraud 

theory can explain both kinds of secret trust. What is clear, however, 
is that it is not sufficient to say as did Lord Sumner in Blackwell v 

* See Blackwell v Blackwell [1929] A.C. 318 at 341. Disclaimer might in any event not 
cause a half-secret trust to fail, by reliance on the maxim that a trust does not fail for want 
of a trustee; but it has been said that a fully secret trust will fail if the trustee disclaims; Re 
Maddock [1902] 2 Ch. 220 at 231; cf. Blackwell v Blackwell, above; Oakley, Constructive 
Trusts (3rd ed.), p.252. See also [2000] Conv. 420 at 440 (D. Kincaid). 

5 Above, para.5-003; doubted in Oakley, Constructive Trusts (3rd ed.), pp.252-253. 
5 Re Dale (deceased) [1994] Ch. 31; (1995) 58 M.L.R. 95 (A. Brierley); below, para.12-030. 

See generally [1980] Conv. 341 (D. Hodge), supporting the fraud theory as the basis of half 
secret trusts. This is doubted in Oakley, loc. cit., p.248. 
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Blackwell
97

 that secret trusts are based upon the essential elements of 
intention, communication and acquiescence, for this assumes a new 
basis for the enforcement of testamentary dispositions which is 
wholly inconsistent with the Wills Act, and suggests that a testator 
could "contract out of" the Wills Act, and create testamentary dis-
positions by a different method. The modern view is that secret trusts 
can be enforced because they are not trusts created by will; but are 
trusts arising outside and independently of the will

98
; that they arise 

by reason of the personal obligation accepted by the legatee." 

In Re Young,' the testator made a bequest to his wife with a 
direction that on her death she should leave the property for the 
purposes which he had communicated to her. One of the purposes 
was that she would leave a legacy of £2,000 to the chauffeur. The 
chauffeur had witnessed the will. A witness may not normally 
take a legacy, and the question was whether he had thereby for-
feited his interest.

2
 Danckwerts J. held that he had not; the trust in 

his favour was not a trust contained in the will but one created 
separately and imposed upon the legatee.

3
 

It is one thing to say that the trust operates outside the will, but it 
is another to say just how and when the trust takes effect. If some of 
the propositions discussed in Chapter 4

4
 are sound, the most natural 

way for this to occur is to treat the communication to the trustee as 
the declaration of trust, and the vesting of the property in the trustee 
by the will as the constitution of the trust. If this is so, it is a lifetime 
declaration, and the Wills Act has no effect upon it; the only statu-
tory formalities that are relevant are Law of Property Act 1925,  

97 [19 29]  A .C .  3 18  a t  3 40 .  
98 Cullen vAtt -Gen for Northern Ireland (1866) L.R. 1 H.L.  190 at  198; Blackwel l v Blackwell  

[1929] A.C. 318 at  340; Oakley,  Construct ive Trusts (3rd ed.),  p.253. The theory is rejected  
in   (1999)   115   L.Q.R.   631   (P.  Cri tchley).   See   also   (2004)   120  L.Q.R.   667   (B.  
McFarlane).  

99 "I  t hink t he so lut i on i s  t o be  found  by bearing i n  mind t hat  what  i s  enforced is  not  a  t rus t  
imposed by the wil l ,  but  one arising from the acceptance by the legatee of a t rust  communi  
c a t e d  t o  h i m  b y  t h e  t e s t a t o r ,  o n  t h e  f a i t h  o f  w hi c h  a cc e p t a nc e  t h e  wi l l  w a s  m a de  or  l e f t  
rev oke d ,  as  t h e  ca se  mig ht  be" :  Black wel l  v  B lac kw el l  [19 29]  A .C .  3 18  a t  342 .  F or  N ew  
Z ea l a n d  v i e w s ,  s ee  B r o w n v  P o ur a u  [ 1 99 5 ]  1  N . Z . L . R .  3 5 2 .  

1 [19 51]  Ch .  3 44;  Cul l en  v  A t t -Ge n  f or  Nor the rn  I re lan d  ( 186 6)  L . R .  1  H . L .  190 .  
2 Wills Act  1837,  s .15. cf .  Re Fleetwood (1880) 15 Ch.D. 594; O'Brien v Condon  [1905] Ir .R.  

51.  I f  i t  i s  t he  secret  t rust ee  who at t es ts  t here  should be  no di f fi cul t y  i f  i t  i s  a  hal f -secret  
trust, as he takes no beneficial interest on the face of the will . If  i t  is fully secret, the position  
i s  l e ss  c l e a r .  F o r  t h e  v i ew  th a t  i t  w o u ld  f a i l ,  s ee  Oa kl e y ,  C o n st r u c t i v e  T r u s t s  (3 r d  e d . ) ,  
p.250. 

3 To the contrary i s Re Maddock [1902] 2 Ch. 220, where the property subject to a fully secret  
t rust  was  t reat ed as  being subj ect  t o a  speci fi c bequest  fo r t he  purpose of  t he  payment  o f  
debt s out  o f t he  es t at e.  No doubt  t he l egacy would  be t reat ed  as part  o f t he  est at e fo r  t ax  
purposes and for the purposes of the Inheritance (Provision for Family and Dependants) Act  
197 5 ,  ra the r  t han  as  p ro per ty  d i spo se d  of  p r i o r  t o  t he  d ea th .  

4 A bo v e ,  pa r a s  4 - 00 1  e t  s e q .  
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s.53(l)(&),
5
 which requires that declarations of trusts of land should be 

evidenced in writing; but this would not affect the rule requiring a fraudulent 
trustee in a fully secret trust of land to hold on a constructive trust.

6
 There 

would be no awkward distinction between declarations prior to and 
subsequent to the will in half-secret trusts

7
; the sole question would be 

whether or not a trust was declared of the property before the death, and 
whether that trust became properly constituted by the vesting of the property 
in the trustee. 5-014 We have seen that the usual rule in the case of 
property coming to a person who had previously declared himself trustee of 
it was that the trust did not become constituted without a further 
manifestation of intention.

8
 It was submitted that where a third person 

accepted an instruction to hold the property on certain trusts and the settlor 
subsequently transferred the property to him without further declaration, the 
trust would be constituted. It should make no difference whether the 
property passed to the trustee by a conveyance or by a will.

9
 It will probably 

fail however if the trustee predeceases the testator, at any rate in the case of a 
fully secret trust.

10
 Assuming its terms were known, it may be that a half-

secret trust could be saved by the maxim "a trust does not fail for want of 
a trustee."

1
' 
Ottaway v Norman

12
 raises a further complication. There the 

secret trust was upheld as to the bungalow (and its contents). As-
suming that it is correct to say that the testator made a lifetime 
declaration that the bungalow was to be held on trust for his son 
after the housekeeper's death, and that the trust was constituted by 
the vesting of the property in the housekeeper as trustee, then the 
trust of the bungalow arose on the testator's death, the housekeep-
er's interest effectively being a life interest. But the son also claimed 
entitlement to so much of the money left to the housekeeper as 
remained at her death. This claim failed. The testator had not in-
tended to impose an obligation on the housekeeper as to all her 
money, nor had he intended to impose an obligation as to the money 

'Above, para.3-004. Re Baillie (1886) 2 T.L.R. 660 at 661; but there was no writing in 
Ottaway v Norman [1972] Ch. 698; below. 

6 L.P.A. 1925, s.53(2). As to whether he should hold on trust for the secret beneficiaries, see 
below, para.5-015. 

7 Re Keen [1937] Ch. 236; above, para.5-011. 
8 Above, para.4-023. 
9 As with the property received by Miss Towry Law from her sister and conveyed to the 

trustees: Re Ellenborough [1903] 1 Ch. 697; Re Adlard [1954] Ch. 29; Re Ralli's W.T. 
[1964] Ch. 288. 

"Re Maddock [1902] 2 Ch. 220 at 251; Oakley, Constructive Trusts (3rd ed.), p.250; cf. 
[2000] Conv. 420 at 439 (D. Kincaid). 

'' Unless the particular trustee is regarded as essential to the trust. For the view that a half 
secret trust would also fail, see [1995] Conv. 366 at 373 (D. Wilde); cf. Oakley, Construc-
tive Trusts (3rd ed.), p.250. The question of disclaimer by the secret trustee has already been 
considered; above, para.5-012. 

12 [1972] Ch. 698; (1972) 36 Conv.(N.s.) 129 (D. Hayton); (1972) 36 Conv.(N.s.) at 115 (R. 
Burgess); [1971] A.S.C.L. 375 at 384 (J. Hackney). 
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derived from his will, because this would be unworkable unless this 
money was to be kept separately, which was not envisaged. But 
Brightman J. was content to assume, without deciding, that if prop-
erty was given on the understanding that the primary donee would 
dispose of such assets, if any, as he may still have at his death in 
favour of a secondary donee, there would be a valid trust, "in 
suspense"

13
 during the lifetime of the primary donee but attaching 

to the estate of the primary donee on the latter's death. This would 
be a "floating trust,"

14
 such as was recognised by the High Court of 

Australia in Birmingham v Renfrew
15

 but which can hardly be said 
to be a recognised legal concept. The situation during the primary 
donee's lifetime would be similar to that existing during the lifetime 
of the survivor of makers of mutual wills. But the origin of the trust 
is of course quite different. In the former case it is based upon the 
declaration of the trust, followed by communication and acquies-
cence and the vesting of the property in the trustee; in the case of 
mutual wills, it is based on the contract between the parties followed 
by the death of the first testator in reliance upon non-revocation by 
the survivor. Once the trust has attached, however, the problems are 
similar, and will be discussed in Chapter 12. 

Until the property has so vested, there is no completely consti-
tuted trust; the declaration can have no effect, and cannot create 
property rights. The will can be revoked or altered, or the property 
may be disposed of during the testator's lifetime. The testator can 
revoke his instructions to the secret trustee at any time,

16
 and if he 

acts as if he had forgotten the declaration or assumed it to be no 
longer existent, no doubt it will be treated as having expired. No 
rational theory, it is suggested, can be found which will justify the 
remarkable decision in Re Gardner (No.2).

17
 We have seen that a 

wife left her estate to her husband for life,
18

 and that after his death 
it was to be held on secret trust for five named beneficiaries. One of 
the beneficiaries predeceased the wife. The representatives of the 
deceased beneficiary successfully claimed the share. 

A gift by will normally lapses if the donee predeceases the testa-
tor,

19
 and the estate of the donee can only claim if the donee ac-

quired some interest in the property before he died. No such interest 

3 [1972] Ch. 698 at 713. 
4 (1972) 36 Conv.(N.s.) at 132 (D. Hayton). 
5 (1937) 57 C.L.R. 666. Applied in Re Cleaver [1981] 1 W.L.R. 939. 
6 But any substituted instructions given after the will is executed will be invalid in the case of 

a half secret trust. See also [2000] Conv. 388 (M. Pawlowski and J. Brown). 
7 [1923] 2 Ch. 230. See Oakley, Constructive Trusts (3rd ed.), p.251, suggesting that there is 

no clear rule against a non-testamentary trust for a dead person. This is doubtful, as such a 
beneficiary has no legal personality, unless it is clear that his estate is intended to take. 

8 Re Gardner (No.l) [1920] 2 Ch. 523; above, para.5-008. 
9 A special exception is made in the case of children of the testator who predecease him, 

leaving issue: Wills Act 1837, s.33. Such a gift takes effect in favour of the issue. 
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could exist in this case; and the theory which suggests that a secret 
trust can be treated as a lifetime declaration of trust does not suggest 
that any interest is obtained by any beneficiary prior to the constitu-
tion of the trust by vesting of the legal estate in the trustee.  

B. Express or Constructive Trust 

5-015 Closely connected with the theoretical basis of secret trusts is the 
question whether a secret trust is properly categorised as an express 
or constructive trust.

20
 The question is not merely academic, for, as 

we have seen,
21

 constructive trusts of land are excepted from the 
requirement of written evidence. Is an oral secret trust of land 
valid? 

An express trust is one declared by the settlor; a constructive trust 
is one imposed by the law.

22
 The analysis of secret trusts as being 

declarations outside the will categorises them as express trusts, 
whether they are fully or half secret. In the case of a half secret trust 
the will itself expressly declares a trust. While this element is absent 
with a fully secret trust, such a trust may claim to be express on the 
basis of the testator's express declaration to the secret trustee. There 
is authority that a half-secret trust of land is not enforceable without 
written evidence.

23
 In Ottaway v Norman,

24
 however, a fully secret 

trust of land was upheld without written evidence, but the point was 
not discussed. 

Fully secret trusts however have, as it were, another string to their 
bow. They were enforced long before secret trusts were thought of 
as taking effect outside the will. We have seen that they have been 
said on high authority to be enforceable on the ground of fraud,

25 

and they can claim also to be constructive trusts.
26

 It is submitted 
that fully secret trusts can be enforced under either head. 

If it becomes established that even a fully secret trust is express, it 
does not follow that the secret trustee would take beneficially if the 
trust fails for lack of compliance with the formality requirements. 
The result in such a case would be that, having accepted trusteeship, 

D One view is that the attempt to classify as express or constructive is misguided because the 
secret trust doctrine is concerned with the procedural question of admitting evidence of a 
trust and not with the nature of the trust itself; [1985] Conv. 248, at 253 (B. Perrins). 

1 Above, para.3-004. 
2 Below, para. 12-001. 
' Re Baillie (1886) 2 T.L.R. 660 at 661. 
* [1972] Ch. 698. See also Strickland v AIdridge (1804) 9 Ves.Jr. 516; Brown v Pourau 

[1995] 1 N.Z.L.R. 352; [1996] Conv. 302 (C. Rickett). Similarly with lifetime transfers; 
Rochefoucauld v Boustead [1897] 1 Ch. 196. 

5 McCormick v Grogan (1869) L.R. 4 H.L. 82; above, para.5-003. 
5 This is assumed obiter in Re Cleaver [1981] 1 W.L.R. 939 at 947. 
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he would hold on trust for the residuary beneficiary or next -of-
kin.

27
 

C. Conclusion 

Ultimately, the enforcement of secret trusts is a matter of policy 5-016 
relating to testamentary dispositions. The rules of the Wills Act 1837 are 
intended to achieve a reasonable degree of certainty in respect of 
testamentary dispositions. Secret trusts have, in effect, created a wide gap in 
the law relating to testamentary formalities. It is possible to take the view 
that secret trusts should not be enforced beyond preventing the unjust 
enrichment of the fraudulent legatee; or, on the other hand, to hold that the 
testator's intention should be upheld in every case. This is really a matter for 
the legislature, and it is submitted that it would be more satisfactory to 
review the whole matter and to incorporate into the statutory scheme as 
much of the secret trust doctrine as it is desired to retain. 

' [1985] Conv. 248 (B. Perrins); (1986) 36 N.I.L.Q. 358 (M. Thompson). Another view is 
that both fully and half-secret trusts are constructive, as both are imposed to prevent fraud 
on the testator, which may occur without any benefit to the secret trustee; [1980] Conv. 341 
(D. Hodge), cf. (1951) 67 L.Q.R. 413 (L. Sheridan); Oakley, Constructive Trusts (3rd ed.), 
p.258. 
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1. POWERS' AND TRUSTS 

A POWER is an authorisation to do certain things which affect prop- 6-001 
erty to which the appointor is not solely entitled, and in which he may have 
no beneficial interest at all. A person may hold a power in a personal or an 
official capacity, a distinction relevant to the question whether he has 
fiduciary obligations. The source of the power may be express grant or a 
statute. Thus trustees have by statute powers of investment, sale, and so on. 
They may also be given other powers by the terms of the trust instrument, 
such as a power of appointment which enables those holding the power to 
effect the disposal of the settlor's property by "appointing" it to other 
people. It is with "powers" in the latter sense that this chapter is con-
cerned. 

It has been seen that there are important points of distinction 
between powers and trusts.

2
 Essentially a trust is imperative and a 

1 See Farwell on Powers; Thomas, Powers; Halsbury (4th ed.), Vol.36(2), pp.123 et seq. 
2 Above, paras 2-021 et seq. 
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power discretionary. The dividing line is not always clear; for many 
trusts contain discretionary elements; and many powers are given to 
trustees who are governed by fiduciary duties in the exercise of their 
powers. 

The practical importance of the distinction lies in the extent of the 
obligations imposed on a trustee as compared with the donee of a 
power, for example, the question how far he is obliged to consider 
the claims of possible recipients,

3
 also the extent of the rights of 

objects of a trust as compared with a mere power, including the 
question of entitlement to the property in default of exercise and the 
question whether the beneficiaries, all being adult and under no 
disability, can terminate the trust and either divide the trust property

4 

or alienate it.
5
 

Whether a particular disposition creates a mere power or a discre-
tionary trust is a question of construction. This has already been 
discussed.

6
 

2. BARE POWERS AND FIDUCIARY POWERS 

6-002 A distinction must also be made between a bare power (sometimes 
called a personal power) and a power to which some fiduciary 
obligation is attached, such as a power given to trustees of property 
exercisable in relation to that property. Several manifestations of 
this distinction will be explained in connection with powers of ap-
pointment. Of general application however is the rule that a bare 
power given to an individual can only be exercised by him,

7
 and a 

bare power given to two or more by name cannot (subject to any 
contrary intent in the instrument creating it) be executed by the 
survivor.

8
 But a power given to trustees is prima facie given to them 

by virtue of their office, and may be exercised by the survivor,
9
 or by 

their successors in office,
10

 and powers given to two or more trustees 
jointly may be exercised by the survivor or survivors of them, or by 
the personal representatives of the last of them, pending the appoint-
ment of new trustees.

11
 

3 McPhail v Doulton [1971] A.C. 424; esp. at 456; above, para.3-026. 
4 Sounders v Vautier (1841) 4 Beav. 115; Re Brockbank [1948] Ch. 206; above, para.2-027, 

below, para.22-001. 
5 Re Smith [1928] Ch. 915; Re Nelson (1918) [1928] Ch. 920 n. 
6 See above, para.2-025. 
7 Re Harding [1923] 1 Ch. 182; Re Lysaght [1966] Ch. 191. 
8 Thomas, Powers, p.26; Re Beesly's W.T. [1966] Ch. 223 (contrary intention). 
9 Re Bacon [1907] 1 Ch. 475; Bersel Manufacturing Co Ltd v Berry [1968] 2 All E.R. 552; 

T.A. 1925, s.l8(l). 
10 Re Smith [1904] 1 Ch. 139; Re De Sommery [1912] 2 Ch. 622. 
"T.A. 1925, s.18, and see ibid. s.36(7); Re Wills' Trust Deeds [1964] Ch. 219, below, 

para.6-029. 
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POWERS OF APPOINTMENT 

173 

A power of appointment is one given (by the donor of the power) to 6-003 
the donee of the power (the appointor) to appoint property to some person 
(the appointee). Such powers are useful in that they make it possible for the 
donee of the power to take into consideration circumstances existing at the 
date of the appointment which the settlor or testator could not have foreseen. 
Thus, a husband may give his estate to his widow for her life, and after her 
death to their children. He may leave his widow to decide upon the shares 
which each child is to receive by giving to her a power to appoint among 
the children in such shares as she shall in her absolute discretion select, 
with a gift in default of appointment to the children in equal shares. Powers 
feature in trusts of all sorts, and modern trusts commonly give various 
powers of appointment to the trustees in addition to imposing the obligation 
to hold the property upon trust. In such situations the property is owned by 
the beneficiaries who are entitled in default of appointment, subject to 
defeasance upon the exercise of the power.

12
 

A. General, Special and Intermediate (or Hybrid) Powers  

A gift to A for life with remainder to whomsoever he shall ap-
point is a general power; A may appoint to himself and become 
absolute owner. A general power is in most cases equivalent to 
ownership.

13
 If, however, in the illustration given above, the power 

were exercisable only by will, it would still be a general power even 
though A would then be unable to appoint to himself. A special 
power is one in which the choice of appointees is restricted by the 
terms of the power: for example a power to appoint in favour of 
one's own children, or of the employees of a company and their 
families and dependants.

14
 The power is special even though the 

appointor is himself a member of the restricted group.
15

 A power 
which does not fit neatly into these categories is one where the 
donee is given power to appoint to anyone except certain people or 
groups of people, for instance himself,

16
 or all persons except the 

6-004 

2 Re Brooks' S.T. [1939] Ch. 993 at 997; Thomas, Powers, p.21. 
3 See, for example, Inheritance Tax Act 1984, s.5(2); Melville v IRC [2002] 1 W.L.R. 407 

(effect reversed by Finance Act 2002, s.119); Inheritance (Provision for Family and De 
pendants) Act 1975, s.25(l). 

*Re Gestetner [1953] Ch. 672; Re Sayer [1957] Ch. 423. 
5 Re  Penrose   [1933]   Ch.   793.   See,  however,   Perpetuities   and  Accumulations   Act 

1964, s.7. 5 Re Park [1932] 1 Ch. 580; Re Byron's Settlement [1891] 3 Ch. 475 (except "her 
husband or 

any friend or relative of his.") Re Abraham's W.T. [1969] 1 Ch. 463 at 474; Re Lawrence's 
W.T. [1972] Ch. 418 (except his "wife's relatives"). 



174 Powers 

settlor and his wife,
17

 or to all persons living at the death of the 
donee

18
; such powers are called intermediate or hybrid powers,

19 

and they may be treated as general powers for some purposes, and 
special for others.

20
 Intermediate powers are classified as special 

powers for the purpose of the Wills Act 1837, s.27,
21

 and for the 
purposes of the rule against perpetuities.

22
 

A power may be exercisable in the donee's lifetime, or by will, or 
by either method. A power which is exercisable by will only is 
called a testamentary power; and may be general or special. 

B. The Requirement of Certainty; Wide Powers; Capricious 
Powers 

6-005       These matters have been dealt with in Chapter 3, where the re-
quirements of trusts and powers are compared.

23
 

C. Duties of Donee of Power; Rights of Objects 

6-006 A donee of a power is not, as such, under any fiduciary duties. In 
the example given above of the power given to the wife to determine 
the shares in which the children shall receive the property from their 
father's estate, the widow is under no obligation to exercise the 
power or even to consider its exercise, although if she does exercise 
it, then she owes a duty to the default beneficiaries to keep within 
the terms of the power.

24
 This is a bare, or personal, power of 

appointment. This must be contrasted with a fiduciary power held by 
a trustee by virtue of his office, which in turn must be distinguished 
from the obligation of a trustee of a discretionary trust. 

A discretionary trust is a trust in which the property is held by the 
trustees on trust, not for named beneficiaries in fixed proportions, 
but on trust for such members of a class of beneficiaries as the  

17 T o a voi d  a g g re g a t i on  of  t h e  i n c o me  o f  t h e  t ru s t  w i t h  t h a t  o f  t h e  s e t t l o r ;  I . C . T . A .  1 98 8 ,  
ss .6 73 ,  6 83 .  A l s o  t o  av o id  " re se rva t i o n  of  b en ef i t "  und er  t he  i nh er i t anc e  t ax  sy s t em.  

18 Re Jo ne s  [1 94 5]  C h .  10 5 .  
19 Re Lawrence's W.T.  [1972] Ch.  418;  Re Manist y 's  Set t lement  [1974] Ch.  17;  Re Hay's  S.T.  

[19 82]  1  W.L . R .  20 2;  Re Be at t y ' s  W .T .  [199 0]  1  W.L .R .  15 03 .  
20 "This division (i .e .  of powers into general  and special )  i s  neither precise nor exhaustive,  for  

t h e r e  a r e  s o m e  p o w e r s  w h i c h  m a y  b e  g e n e r a l  f o r  s o m e  p u r p o s e s  a n d  n o t  f o r  o t h e r s . "  
(Halsbury (4th ed.),  Vol .36(2) ,  § 205.) 

21 Below,  p ara . 6 - 010 .  
22 P.A.A. 1964, s.7; Re Earl of Coventry's Indentures [1974] Ch. 77. For the signi ficance of the  

d i s t i nc t i on  i n  t he  co n t ec t  o f  p erp e tu i t y ,  see  M a uds l e y ,  Th e  Mo de rn  L aw o f  Per pe tu i t i es ,  
pp.60-64, 162-166. 

23 See also Ch.2, para.2-026. 
2"Re Hay's S.T. [1982] 1 W.L.R. 202; Mettoy Pension Trustees Ltd v Evans [1990] 1 W.L.R. 

1587. 
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trustees shall in their absolute discretion select. That situation has 
many points of similarity with a power of appointment held by 
trustees to appoint among a group of objects. The distinction how-
ever remains that a trust is obligatory, a power permissive. In many 
aspects the distinction is theoretical only. We have seen that the test 
for certainty of objects has been assimilated, but clear distinctions 
remain in the area of the rights and duties of the parties. 

Although a power is discretionary and permissive, a trustee who 
is the donee of a power must act in accordance with his fiduciary 
duty. The duties in the case of a fiduciary power arise, as it were, not 
from the power, but those inherent in the office of trustee. Thus, a 
trustee may not disregard a power, or forget about it, or release it. 
His fiduciary duty requires him to give consideration to the exercise 
of the power, and particularly to any application made to him by an 
object of the power requesting an exercise in his favour.

25
 "Trustees 

of a power must consider from time to time whether and how to 
exercise the power."

26
 "A settlor or testator who entrusts a power to 

his trustees must be relying on them in their fiduciary capacity so 
they cannot simply push aside the power and refuse to consider 
whether it ought in their judgment to be exercised."

27
 

The duties of the donee of a fiduciary power were analysed by 
Megarry V.C. in Re Hay's Settlement Trusts.

2
* He must make no 

unauthorised appointment; he must consider periodically whether to 
exercise the power; he must consider the range of objects

29
; and he 

must consider the appropriateness of individual appointments. 
These duties, which were not intended to be exhaustive,

30
 were 

further explained as follows: the donee, if he exercises the power, 
must do so "in a responsible manner according to its purpose. It is 
not enough for him to refrain from acting capriciously; he must do 
more. He must 'make such survey of the range of objects or possible 
beneficiaries' as will enable him to carry out his fiduciary duties."

31 

He must not simply exercise the power in favour of those objects 
who happen to be at hand or to claim his attention. He must first 
consider who the objects are. He need not compile a list or assess the 
number: " . . .  what is needed is an appreciation of the width of the 
field, and thus whether a selection is to be made merely from a  

25 
R e  G e s t e t n e r  [1953]  Ch .  6 72 at  688;  R e  M a n i s t y ' s  S e t t l e m e n t  [1974]  Ch .  17 at  25 .  

26 
[1974] Ch. 17 at  22, per Templeman J . ;  Re Gestet ner (above);  Re Abraham 's  W.T.  [1969] 1  
Ch.  463 at  474;  R e  G u l b enk i a n ' s  Se t t l em en t s  [1970] A.C.  508 at  518;  M c P h ai l  v  D ou l t on  
[1972]  A .C .  424 at  456;  M et t oy  P e n s i o n  T r u s t e e s  L t d  v  E v an s  [1990] 1  W.L.R.  1587 .  

27Re Gulbenkian's Settlements, above, at 518. 
28 

[1982]  1  W.L.R.  202.  
29 

Further  di scussed in Ch.3.  
30 

For the duty not to delegate, and to appoint in good faith, see below, paras 6 -017, 
6-018. 

31 
[1982] 1 W.L.R. 202 at 209, quoting from McPhail v Doulton [1971] A.C. 424 at 449. 
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dozen or, instead, from thousands or millions. ... Only when the trustee has 
applied his mind to 'the size of the problem' should he then consider in 
individual cases whether, in relation to other possible claimants, a particular 
grant is appropriate. In doing this, no doubt he should not prefer the 
undeserving to the deserving; but he is not required to make an exact 
calculation whether, as between deserving claimants, A is more deserving 
than B."

32 
6-007 The question arises of what the court will do if the 

trustees fail in their duty to consider the exercise of the power. "Normally 
the trustee is not bound to exercise it, and the court will not compel him to 
do so. That, however, does not mean that he can simply fold his hands and 
ignore it, for normally he must from time to time consider whether or not to 
exercise the power, and the court may direct him to do this."

33
 A recalcitrant 

trustee may be removed. Where the power has been exercised, the court 
"will intervene if the trustees exceed their power, and possibly if they are 
proved to have exercised it capriciously."

34
 The court will also intervene if 

the trustees have failed in any other respect to discharge the duties 
described above. Thus, in Turner v Turner,

35
 the exercise of a power of 

appointment was invalid when the trustees, who were not professional 
trustees, failed to appreciate their powers and duties and left all the 
decision-making to the settlor (who was not a trustee). They executed docu-
ments of appointment at his behest without reading them, and without 
understanding that they had a discretion. The settlor "held the reins", and 
the trustees acted as a "rubber-stamp." This was a breach of their duty to 
consider the exercise of the power and the appropriateness of the 
appointments made. There was no effective exercise at all, and the 
appointments accordingly were null and void, save to the extent that one 
appointment concerned land and was effective to transfer the legal title, 
which was held on trust by the appointee for the trustees of the settlement. 

A further question is whether the court may intervene in a more 
positive way than merely removing a trustee or setting aside an 
appointment made in breach of duty. It was held in Mettoy Pension 
Trustees Ltd v Evans

36
 that where the court was called upon to 

intervene (because of breach of duty or where there was nobody left 
to exercise a fiduciary power),

37
 it could adopt any of the methods 

2Re Hay's Settlement Trusts [1982] 1 W.L.R. 202 at 210. 
3 ibid., at p.209. 
4 [1971] A.C. 424 at 456, per Lord Wilberforce. 

[1984] Ch. 100. See also Re Hastings-Bass [1975] Ch. 25. 
[1990] 1 W.L.R. 1587; (1991) 107 L.Q.R. 214 (S. Gardner); [1991] Conv. 364 (J. Martin); 
K.C.L.J. 2 (1991-92), p.127 (R. Ellison); (1994) 8 T.L.I. 35 at 36 (Vinelott J.) 
See now Pensions Act 1995, s.25(2) (fiduciary powers exercisable by independent trustee of 
pension fund on employer's insolvency); below, para.16-010. 
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suggested by Lord Wilberforce in McPhail v Doulton
39

 in the con-
text of discretionary trusts. Thus it could appoint new trustees, au-
thorise the beneficiaries to prepare a scheme of distribution, or itself 
order a distribution.

39
 

Whatever the form of the court's intervention, it is based upon the 
breach by the trustee of his fiduciary duty, and not upon any prop-
erty right or entitlement among the objects of the power to compel a 
payment to them. Thus, in appropriate cases, an object of a power 
may seek the intervention of the court to compel disclosure of 
documents by the trustees.

40
 The right of an object is not to compel 

an exercise of the power, in his own favour or at all, but merely to 
insist that the trustees consider the exercise of the power, to restrain 
any invalid exercise of the power, and, of course, to retain any 
property duly appointed to him.

41
 

D. Power to Apply for Purposes 

There seems to be no reason why a power should not permit the 6-008 
application of money for specific purposes, as opposed to being paid to 
persons. The purposes must be sufficiently certain to enable a court to 
determine whether any particular application is within the terms of the 
power or not. Such a power may be useful as a means of permitting the 
application of money to non-charitable purposes; a trust for non-charitable 
purposes lacks a means of enforcement and is void. That is a problem which 
is not faced by a power. The matter is discussed in Chapter 14. 

4. EXERCISE OF POWERS OF APPOINTMENT A. 

General Rule 

i. Lifetime. No technical words are required for the exercise of a 6-009 
power. All that is required is an intention on the part of the donee that the 
fund shall pass to some one who is an object of the power.

42 
If the 

appointment relates to land, it must comply with Law of Property Act 
1925, s.53(l)(b), and be evidenced in writing, signed by the donee of the 
power; an appointment of personalty may be 

38 [1972] A.C. 424, above para.3-026. 
39 

Rel iance was placed on Klug v Klug [1918] 2  Ch.  67,  below,  para .17 -046,  which was not  
ci t ed in Re Manisty 's  Sett lement [1974] Ch.  17, where the appointment  of new t rustees i s  
sa i d  t o  be  t he  on l y  re me dy .  Th e  M e t t oy  appro ach  was  f o l l ow ed  i n  Thr e l l s  L td  v  Lom a s  
[1993] 1 W.L.R. 456 and Re William Makin & Sons Ltd [1993] O.P.L.R. 171 (pension t rust  
cases). 

40 Schmidt v Rosewood Trust Ltd [2003] 2 A.C. 709. 
41 

Vestey v IRC (N o.  2) [1979] Ch.  198 (Wal ton J . ) ;  af f i rmed [1980] A.C.  1148.  
42 

R e Ac k e r l e y  [1 9 1 3]  1  C h .  5 1 0 ;  R e L aw re n c e ' s  W . T .  [1 9 7 2 ]  C h .  41 8 ;  T h o m a s ,  P o w e r s ,  
pp.236 -237.  
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made orally.
43

 The terms of the power may require certain further 
formalities

44
 for its exercise, or specific reference to the power or to 

the property subject to it,
45

 and such requirements must be strictly 
complied with. Thus, if a power is to be executed by deed, it cannot 
be validly exercised by will,

46
 and a power to be executed by will 

cannot be validly exercised by any instrument to take effect in the 
lifetime of the donee of the power.

47
 

6-010 ii. By Will. Wills Act 1837, s.27, provides, in relation to both 
realty and personalty, and subject to a contrary intention, that, where 
a testator has a "power to appoint in any manner he may think 
proper," a general devise

48
 or bequest shall operate as an execution 

of the power. This clearly excludes special powers, and also inter-
mediate or hybrid powers, which in any way restrict the donee's 
freedom of choice.

49
 The section applies even though the will was 

executed before the power was created.
50

 

Any power to which the section does not apply is only exercised 
by will if "there is an indication of intention to exercise the power," 
a sufficient indication being "either a reference to the power or a 
sufficient reference to the property subject to the power."

51
 Whether 

or not this is so in any particular case is often a question of great 
difficulty.

52
 

B. Excessive Execution
53

 

6-011 The donee has only the power which is given to him by the 
instrument. Thus he may not exercise it in favour of non-objects; nor 
in breach of the perpetuity rule; nor impose unauthorised condi-
tions.

54
 Any such purported exercise will be void. Difficult ques-

tions can arise when an appointment is partly good and partly bad, 
as where there is an appointment of a sum greater than that author-
ised; or where some of the appointees are objects and some are not. 
The rule is that the court will sever the good from the bad where  

43 
Halsbury (4th ed. ),  Vol .36(2) ,  para .265.  

44 
Hawkins v K em p (1803) 3  East  410;  subj ect  to  L.P.A .  1925,  s . 159,  bel ow,  pa ra . 6 -014.  

45 
Re Lane [1908] 2  Ch.  581 ;  Re Priest ley's  W.T.  [1971] Ch.  562,  858;  Re Lawrence' s  W.T.  
[1972] Ch.  418;  (1971)  121 N.L . J .  41 ,  597 ,  808 (C.  Sherr i n ) .  

46 
Re Phi l l ips (1889) 41  Ch.D .  417 at  419;  Thomas ,  Pow ers,  p .222.  

47 
Reid v Shergold (1805) 10 Ves. J r .  370;  Re Evered [1910] 2  Ch .  14 7 at  156 .  

48 
e.g. a devise which refers generally to realty and not  specifically to separate pieces;  e.g. "all  
my real ty ." 

49 
Re Aclcerley [1913] 1 Ch. 510;  Re Byron's Settlement [1893] 3 Ch. 474 (death of excluded  
pe r sons woul d make  the  power general ) .  

™ Boyes  v  C ook (1880) 14 Ch .D.  53 .  
51 

ReAckerley,  above,  a t  513;  Re Pr ies tley' s  W.T.  [1971] Ch .  858.  
52 

ReAckerley, above;  Re Priestley's W.T. [1971] Ch. 562, 858; Re Lawrence's W.T. [1972] Ch.  
418;  (1971) 121 N.L.J .  41,  597,  808 (C.  Sherr in) .  

53 
See Halsbury  (4th ed. ) ,  Vol .36 (2) ,  pa ra .353;  Thomas,  P ow e rs ,  Ch.8.  

54 
See  R e  H a y ' s  S .T .  [1982]  1  W.L.R.  202,  bel ow,  pa ra . 6 -017.  
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possible: "If there is a complete execution of the power with the 
addition of something improper, the execution is good and the ex-
cess bad, whereas if there is no complete execution, or if the bound-
aries between the excess and the execution are not distinguishable, 
the whole appointment fails. In order to be valid, the appointment 
must be distinct and absolute."

55
 It is believed that this rule will 

apply where the exercise of a power makes an appointment and 
contains a release; if the release is invalid, the rest of the appoint-
ment may stand.

56
 

C. Defective Execution 

The donee of a power should exercise it in accordance with the 6-012 
provisions of the instrument creating it. Thus the necessary formalities 
should be observed, and the required consents obtained. Failure to comply 
will usually render the exercise void, but there is a jurisdiction in equity and 
under statute to validate certain cases of defective execution. 

i. In Equity. Where the donee "shows an intention to execute the 6-013 
power in discharge of some moral or natural obligations"

57
 equity will act 

upon the conscience of those entitled in default to compel them to make 
good the defect in the execution. Relief may be obtained in favour of 
purchasers for value, creditors, charities, and persons to whom the donee is 
under a natural or moral obligation to provide.

58
 

The essential features of the intended execution must be proved; 
these are the intention to dispose of the property to the persons to be 
benefited and the amount of the benefit. Also, the defects must not 
go to the essence of the power.

59
 There will not normally be relief 

against the non-execution of a power,
60

 except perhaps in the case of 
fraud by the person entitled in default.

61
 The doctrine, which is 

falling into disuse, applies to defects in the form of the execution of 
the power, but not to the situation where the trustees have purported 
to exercise the power after it has expired.

62
 

5 Halsbury, (4th ed.), Vol.36(2), para.353; Re Holland [1914] 2 Ch. 595; see also Halsbury, 
paras 354-358, for illustrations. The rule applies also where part of the appointment is void 
under the doctrine of "fraud on a power," below, para.6-018. 

5 Below, para. 6-027. 
7 Thomas, Powers, p.495; Chapman v Gibson (1791) 3 Bro.C.C. 229 at 230. 
* Halsbury, (4th ed.), Vol.36(2), para.362. 
}Kennard v Kennard (1872) L.R. 8 Ch.App. 227; Thomas, Powers, pp.496-507. 
'Holmes v Coghill (1806) 12 VesJr. 206. cf. Mettoy Pension Trustees v Evans [1990] 1 

W.L.R. 1587; above, para.6-007. 
1 Vane v Fletcher (1717) 1 P.Wms. 352 at 355. 
1 Breadner v Granville-Grossman [2001] Ch. 523. 
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The jurisdiction applies to the execution of express powers gener-
ally, but not to defective execution of statutory powers; for "it is 
difficult to see how the court can give validity to any such act if done 
otherwise than in accordance with the statutory requirements; to 
give relief in such a case would be to legislate afresh."

63
 

ii. By Statute. 

6-014 (a) Lifetime Appointment. Law of Property Act 1925, s.159, pro-
vides that the execution of a deed of appointment will be valid if 
executed in the presence of and attested by two or more witnesses, 
even though it does not comply with additional formalities stipu-
lated in the instrument. This provision does not however dispense 
with any necessary consents, nor does it apply to any acts required 
to be performed which have no relation to the mode of executing 
and attesting the document. Nor does it require a power to be exer-
cised by deed where another method of exercise complies with the 
terms of the power. 

6-015 (b) Appointment by Will. Similarly, an appointment by will is 
valid as regards execution and attestation if the provisions of the 
Wills Acts relating to the formalities of wills are complied with.

64
 

D. Contract to Exercise 

6-016 A valid contract to exercise a general power, if capable of specific 
performance, operates as a valid exercise of the power in equity; but 
there can never be specific performance of a contract to exercise a 
testamentary power, and the only remedy for breach is an action for 
damages against the estate.

65
 A contract to exercise a special testa-

mentary power is not enforceable
66

; but a release, in appropriate 
circumstances,

67
 can be effective, as can a contract not to exercise 

the power
68

; the property will then go in default of appointment. 

5. DELEGATION OF POWERS 

6-017 In general, a person to whom a discretion has been given, whether 
personally or by virtue of his being in a fiduciary relationship, may 

63
 Far-well on Powers, p.394. This is criticised in Thomas, Powers, pp.500-501, where it is 
suggested that relief might be given if the defective execution was procured by fraud, 
accident or mistake, or where the statutory provision was ambiguous. 

"Wills Act 1837, s.10; Wills Act 1963, s.2; Taylor v Meads (1865) 4 De G.J. & S. 597 
at 601. 

65 
R e  P ar k i n  [1892] 3  Ch.  510;  bel ow,  pa ra . 24 -026.  

66 
R e  B r a d s h a w  [ 1902 ]  1  Ch .  436 ;  R e  C o o k e  [1 922]  1  C h .  292 .  

67 
Below, para.6-025. 

6S
Re Evered [1910] 2 Ch. 147. 
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not delegate his discretion to others. Delegatus non potest dele-
gare.

69
 A donee may delegate the performance of merely ministerial 

acts
70

; and the donee of a general power equivalent to absolute 
ownership may appoint to a class in such proportions as another 
shall select.

71
 But many powers involve a personal discretion and 

this prevents delegation.
72

 There is no objection however to a testator 
or settlor giving a power of appointment to a trustee.

73
 Such a power 

given by a testator is not to be impugned as a delegation of 
testamentary disposition. In Re Beatty's Will Trusts

74
 the testatrix 

gave her personal estate and £1.5 million to trustees to allocate "to 
or among such person or persons as they think fit." Hoffmann J. 
upheld the power, rejecting the supposed "anti-delegation" rule: 
there was no doubt as to the validity of testamentary powers, 
whether special, general or intermediate. 

In the absence of express provision in the instrument creating a 
special power, the donee may not appoint on discretionary trust.

75 

This question arose in Re Hay's Settlement Trusts.
76

 

Trustees had a power to appoint to "such persons or purposes" 
as they should in their discretion select, except the settlor, her 
husband, or the trustees. Prior to the appointment, the income was 
to be applied, at the trustees' discretion, for the settlor's nephews 
and nieces, or for charity. The trustees exercised the power of 
appointment by appointing the property to themselves on a dis-
cretionary trust for similar purposes. Prior to the distribution, the 
income was to be applied to any person or charity. Megarry V.C. 
held that the exercise of the power was void, so that the property 
vested in the persons entitled in default of appointment (the pe-
riod during which the power was exercisable having expired). 
The appointment did not designate the persons appointed, as the 
settlement required. It merely provided a mechanism whereby the 
appointees might be ascertained. The power was to appoint per-
sons, and not to nominate persons to make an appointment. Inter-
mediate powers were subject to the rule against unauthorised  

' Below, para.20-012. 
3 Re Hetling and Merlon's Contract [1893] 3 Ch. 269; Farwell, pp.503-504. 
1 Thomas, Powers, p.392; Re Triffitt's Settlement [1958] Ch. 852 (explained in Re Hay's S.T. 

[1982] 1 W.L.R. 202 as showing that the rule does not apply to bare powers). 2De Bussche 
v Alt (1878) 8 Ch.D. 286; Re Morris' Settlement [1951] 2 All E.R. 528; Re 

Hunter's W.T. [1963] Ch. 372. ' Houston v Burns [1918] A.C. 337; Att-Gen v National 
Provincial Bank [1924] A.C. 262; Re 

Manisty's Settlement [1974] Ch. 17 at 26; Re Park [1932] 1 Ch. 580; Re Abraham's W.T. 
[1969] 1 Ch. 463 at 475. '[1990]   1  W.L.R.   1503; (1991)  107 L.Q.R.  211  (J.  Davies);  

[1991]  Conv.  138  (J. 
Martin). 

5 Re Morris' Settlement [1951] 2 All E.R. 528. '' 
[1982] 1 W.L.R. 202. 
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delegation, and it was immaterial that the donees of the power 
were the same persons as the trustees of the discretionary trust. 

If the donee appoints on protective trusts,
77

 the determinable life 
interests will be valid, but the discretionary trusts due to take effect 
on forfeiture of the life interest are void and the trusts in default take 
effect.

78
 There is no objection, however, to the inclusion in an ap-

pointment of a power of advancement.
79

 Generally, where it is de-
sired that the donee should be able to make an appointment which 
itself includes a power of appointment or involves any other delega-
tion of discretion, express provision should be made in the instru-
ment creating the power. 

6. FRAUD ON A POWER 

6-018 An appointor, in the typical case of a special power of appointment 
with a gift over in default, is under no duty to exercise the power; 
but if he chooses to exercise the power, he must exercise it hon-
estly.

80
 Unless he is a fiduciary,

81
 he need not weigh the merits of the 

possible beneficiaries; he may appoint all the available assets to any 
one beneficiary, who may indeed be himself.

82
 But he must exercise 

it within the limits imposed by the donor or testator who created it.
83 

If, of course, he expressly exceeds those limits the exercise of the 
power will be void unless it can be cut down by severing the invalid 
excess.

84
 But the doctrine of fraudulent exercise of a power goes 

further than this, for it extends to the intent with which a power is 
exercised. The theory is that, in the case of a special power, the 
property is vested in those entitled in default of its exercise subject 
to its being divested by a proper exercise of the power,

85
 and that an 

exercise of the power for any "sinister object" is not proper, is a 
fraud on those entitled in default, and void.

86
 It should be appreci-

ated that the term "fraud" is used here in a special sense: "The 
equitable doctrine of 'fraud on a power' has little, if anything, to do 

77 
Below,  Ch.7. 

78 
R e  B o u l t o n ' s  S . T .   [1 9 2 8 ]  C h .  7 0 3 ;  R e  M o r r i s '  S e t t l e m e n t ,  ab o v e ;  R e  H u n t e r  [ 1 9 6 3 ]  
Ch. 372. 

79 
Re Mewburn's Sett lement [1934] Ch. 112;  Re Morris'  Sett lement [1951] 2 All  E.R. 528;  Re 
Wills '  W.T.  [1959] Ch.  1;  Pilking ton v IRC [1964] A.C.  612;  below,  para .20 -042.  

80 
Cloutte v Storey [1911] 1  Ch.  18.  

81 
In  whi ch case,  see Re H ay' s  S.T .  [1982] 1  W.L.R .  202,  above,  pa ra . 6 -017.  

82 
Re Penrose [1933] Ch .  793.  

83 
(1977) 3 Monash L.R. 210 (Y.  Grbich) ,  describing the doct rine of  fraud on a  power as  an  
"u l t ra  v i r e s  appointments"  doct r ine.  

84 
C h u r c h i l l  v  C h u r c h i l l  (1867)  L .R.  5  Eq .  44;  R e  O l i p h a n t  (1917)  86  L . J .Ch.  452 .  

85 
R e  B roo k ' s  S .T .  [1939] Ch.  993.  

86 
V at c h e r  v  P a u l l  [1915] A.C.  372 .  c f .  R e  G re a v e s  [1954]  Ch .  434 at  446.  
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with fraud".
87

 It signifies "in more modern parlance an improper use 
of the power for a collateral purpose".

88
 

A. Prior Agreement 
The first type of case in which an apparently valid exercise of a 6-019 

power will be void for what in this context is termed fraud
89

 is where the 
appointment is made as the result of a prior agreement with the appointee 
as to what he will do with the proceeds. Such an exercise of a power will be 
wholly void save when the appointor is the person entitled in default, or 
where the person entitled in default is a party to it.

90
 

B. Benefit to Appointor 

A second type of case is where the power is exercised so as to 6-020 
benefit the appointor. The benefit is usually financial in character, as where 
an appointment is made to an ailing child by its father, who will benefit on 
the child's death,

91
 but it is not restricted to financial benefit.

92
 For the 

exercise of the power to be void, there must be more than a hope of benefit. 
Thus an appointment to a healthy child by a father will be valid.

93
 For fraud 

to operate, the appointment must have been made with intent to benefit the 
appointor. An appointment is sometimes made, however, which in fact 
benefits the appointor, but which is clearly intended to, and does, benefit the 
appointees; this is true of many an appointment that forms part of the 
variation of a trust, for the tax savings achieved will often be a benefit to the 
appointor. Thus in Re Merton,

94
 Wynn-Parry J. decided that there was no 

inflexible rule that forced him to declare such an exercise of a power to be 
void. The intent that renders an appointment void is a matter "of fact or of 
inference rather than of law,"

95
 and must be ascertained as a single fact after 

consideration of all the relevant evidence.
96

 In the context of variation of 
trusts however, modern cases have shown a reluctance to apply this be-
nevolent view.

97
 

87 
M e df o r t h  v  B l a k e  [2000]  Ch .  86 at  103.  

88 
H i l l sd o w n  H o l d i n g s  p i c  v  P en s i o n s  O m b u d s m a n  [1997] 1  Al l  E .R .  862 at  883.  

89 
Ab ov e .  S ee  t h e  c l a s s i f i c a t i on  i n  T h om as ,  P o w e r s ,  p .4 60 ,  an d  a l so  S he r i da n ,  F r a u d  i n  
E qui t y ,  pp.116 et  seq.  

90 
See general ly  V at ch er  v  P au l l  [1915] A.C.  372.  

91 
L ad y  W el l e s l ey  v  E a r l  M o rn i n g t o n  (1855)  2  K.  &  J .  143 .  

92 
C o c h r a ne  v  C o ch r a n e  [1922]  2  Ch.  230.  

93 
H e nt y  v  W r e y  (1882)  21 Ch.D.  332 .  

94 
[1953]  1  W.L.R.  1096 at  1100;  R e  R o ber t s on ' s  W . T .  [1960] 1  W.L.R.  1050.  

95 
R e  H o l l a n d  [1914]  2  Ch.  595  at  601 ,  p e r  Sargant  J .  

96 
R e  C ra w s h a y  [1948]  Ch.  123 .  

97 
R e  W al l a c e ' s  Se t t l e m e n t s  [1968]  1  W.L .R .  711;  R e  B r o ok ' s  S e t t l e m e n t  [1968]  1  W.L.R .  
16 61 ;  b e l o w,  p a r a . 2 2 - 0 20 ,   [ 19 6 8]   B .T .R .    1 99  ( J .G . M. ) ;  (1 9 69 )  3 2  M . L .R .  31 7  ( S .  
Cretney). 
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Pension trusts provide further scope for the application of the 
doctrine, as in Hillsdown Holdings pic v Pensions Ombudsman?* In 
that case the pension scheme had a substantial actuarial surplus. Its 
rules did not permit payment of surplus to the employer, but did 
permit the transfer of funds to another scheme provided the transfer 
did not seriously prejudice the members. The trustees transferred the 
entire fund to another pension scheme, of which the rules could be 
amended to permit the payment of surplus to the employer. This was 
done pursuant to an agreement with the employer whereby the bene-
fit to the members would be increased and the surplus (over £11 
million) paid to the employer. Although the trustees acted under 
legal advice and considered the arrangement to be beneficial to the 
members, it was a breach of trust in the nature of a fraud on a power. 
The power to transfer the funds had been exercised improperly for 
the collateral purpose of paying the surplus to the employer. 

C. Non-objects 

6-021 An appointment is sometimes drafted so that the intent appears to 
be to benefit objects of the power, but the real intent is to benefit 
non-objects. It will then be void, even though the appointee was in 
no sense a party, and might not even have known of the appointment 
or its intent." Thus, in Re Dick

1
: 

A widow had a power to appoint amongst her brothers and 
sisters and their issue, but she wished to provide for a family who 
were looking after her. She had inadequate free capital to do so. 
She appointed by will to her favourite sister, but coupling the 
appointment with a request "without imposing any trust or legal 
obligation" that the sister should provide an annuity for the fam-
ily concerned. The Court of Appeal held that the absence of 
obligation on the appointee was not crucial; but rather that the 
whole intent in making the appointment was to secure a benefit to 
non-objects by subjecting the appointee to "strong moral suasion 
to benefit a non-object, which suasion the [appointee] would in 
the appointor's opinion, be unable to resist."

2
 This intent was 

enough to constitute the exercise of the power as fraudulent. 

98 
[1997] 1  Al l  E.R.  862.  

99 
Re Nicholson's  Sett lement [1939] Ch. 11. This case decided that  the doct rine as  to  the real  
intent  behind an appointment  did not  apply to  a  power exerci sable  only i n  f avour o f  one  
pe rson and so exerci sed.  But  see the cr i t i c i sm in Sheridan,  Fraud in Equity,  p.122.  

1 
[ 1 9 5 3 ]  C h .  3 4 3 ;  R e  K i r w a n  ( 1 8 8 4 )  2 5  C h . D .  3 7 3  c f .  R e  M a r s d e n ' s  T r u s t s  ( 1 8 5 9 )  4  
Drew. 594. 

2 
The matter was put  in this way by Cohen L J. in Re Crawshay [1948] Ch. 123 at 135, a case  
which contained the addit ional  vi t iating factor of a covenant  by the appointee assigning to  
non-object s any benefi t s received by the exerci se  of the power;  (1948) 64 L.Q.R. 221 (H.  
Hanbury). 
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Difficulties arise from this rule as to real intent, for it is not easy 
to distinguish cases such as Re Dick from cases where there was a 
real intent to benefit the appointee but coupled with a hope that the 
appointee would benefit a non-object, which cases are of course not 
within the doctrine of fraud on a power. But the intent in many cases 
is simply dual—genuinely to benefit the appointee but also to sub-
ject him to strong moral persuasion as to part of the benefit ap-
pointed. It may therefore be relevant in Re Dick

3
 that a substantial 

proportion of the sum appointed would have been absorbed by the 
annuity and that a great deal of planning and discussion had gone 
into the making of the appointment coupled with the expression of 
the request in formal memoranda. For the danger inherent in extend-
ing the doctrine too far is that, if the appointment is void, the 
appointee loses all benefit unless the appointor is alive to reappoint,

4 

a loss to the appointee which is not justified if intent to benefit him 
was a substantial element in the exercise of the power. 

D. Excessive Exercise; Severance 

If there is a genuine intent to benefit the appointee, something 6-022 
expressly superadded so as to benefit a non-object can be severed, leaving 
the appointment valid.

5
 But severance will not occur in the absence of such a 

genuine intent.
6
 Again if, in a will by which he exercises a power, a testator 

makes a gift of his own property conditional on the appointee resettling the 
appointed property, this is a valid condition on his own gift and the exercise 
of the power also is valid, provided there was a genuine intent to benefit the 
appointee.

7 
This would be difficult to reconcile with strict emphasis on the 

intent with which a power was exercised as being "entire and single."
8
 

E. Releases 

The doctrine of fraud on a power does not apply to releases, for   6-023 
releases simply benefit those entitled in default. It is irrelevant that the 
appointor, in releasing his power, is intended to benefit thereby, 

3 Above. 
4 There can be no severance in these cases as there is nothing to sever. But Re Chadwick's 

Trusts [1939] 1 All E.R. 850 shows that a fresh appointment is valid if free from the 
element that vitiated a prior one. 

5 Re Kerr's W.T. (1878) 4 Ch.D. 600; Re Holland [1914] 2 Ch. 595; followed in Re Burton's 
Settlements [1955] Ch. 82. 

6 Re Cohen [1911] 1 Ch. 37. Severance will not of course occur when there has been a prior 
agreement with the appointee. 

7 Re Burton's Settlements [1955] Ch. 82. 
8 In Re Simpson [1952] Ch. 412, Vaisey J. had held that Re Crawshay and Re Dick impelled 

him to take this strict view on facts analogous to those in Re Burton's Settlements in which 
case, however, Upjohn J. rightly refused to follow the lead. 
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as he has no duty in respect of the disappointed objects.
9
 Nor does 

the doctrine apply to the revocation of the exercise of a power.
10

 An 
appointment may only be revoked where such right of revocation 
has been reserved. Where such right exists, it seems that the appoin-
tor is under no duty to the appointees. It has even been said that, in 
revoking, he may stipulate for a benefit, but it would be strange if, 
by first exercising a power and then revoking it, an appointor could 
obtain a benefit rightly denied him on an appointment, and it is 
significant that, in the leading case,

11
 the revocation was followed 

by a release.
12

 

F. Position of Third Parties 

6-024 The position of a bona fide purchaser, for instance a mortgagee, of 
an interest appointed to his vendor in such a manner as to amount to 
a fraud on the power is complicated. Those entitled in default of 
appointment who can challenge the exercise of the power as fraudu-
lent have an interest in the property appointed which in principle 
prevails over the interest of its bona fide purchasers for value,

13 

because no legal title passes under the ordinary power of appoint-
ment. The Law of Property Act 1925, s.157, protects such purchas-
ers, but only if the vendor-appointee was at least 25 years of age at 
the time of sale, and only to the extent to which he was presump-
tively entitled in default of appointment. Apart from this curious and 
limited protection, a fraudulent appointment is void even against a 
bona fide purchaser. 

7. RELEASE OF POWERS 

A. Why Release? 

6-025 As a power is discretionary, it may be asked why it becomes 
advantageous to release it as opposed merely to not exercising it. 
This may be for various reasons; for example, to create indefeasible 
interests in those entitled in default,

14
 to make a gift charitable by 

9 Re Somes [1896] 1 Ch. 250. Releases may be an important element in the variation of a 
trust; Re Ball's Settlement Trusts [1968] 1 W.L.R. 899, below, para.22-019. 

10 Re Greaves [1954] Ch. 434. 
"ibid. 
12 cf. Evershed M.R. in Re Greaves, above, at 448. 
"Cloutte v Storey [1911] 1 Ch. 18. See also Turner v Turner [1984] Ch. 100, above, 

para.6-007, on the effect of appointments made in breach of the duty to consider; and Re 
Hay's S.T. [1982] 1 W.L.R. 202, above, para.6-017, on the effect of an appointment in 
breach of the duty not to delegate. 

14 Re Mills [1930] 1 Ch. 654; Mettoy Pension Trustees Ltd v Evans [1990] 1 W.L.R. 1587 
(where default beneficiary insolvent). 
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releasing a power to appoint to anyone else,
15

 to avoid the "reserva-
tion of benefit" rules under the inheritance tax system by excluding 
the settlor from the class of objects,

16
 and especially to avoid the 

effect of Income and Corporation Taxes Act 1988, ss.671-675. They 
provide for the income of a settlement to be treated as that of the 
settlor where, for example, the settlor or his wife may benefit from 
the exercise of a power of appointment. Until 1958, it had been 
common to include the wife of the settlor as a member of the 
discretionary class; and it thus became important to exclude her.

17 

This was usually done by exercising the trustees' power to appoint 
on new trusts which were identical with the old ones except that the 
wife was omitted. This is in effect a partial release of the earlier 
power, and is treated as such.

18
 As we will see, many of the releases 

which have been made in this way are of doubtful validity. 

B. How to Effect a Release 

Trustees may in effect surrender their trusts and powers by paying 
the money into court under the Trustee Act 1925, s.63

19
; or they may 

apply to the court for an administration order; or they may ask the 
court for directions as to the way in which they should act on 
questions arising in the administration of the trust. Usually, how-
ever, the court will not give general directions concerning the exer-
cise of discretionary powers in the future.

20
 

They may also effect a release of a power, in appropriate circum-
stances, by executing a deed of release, or by a contract not to 
exercise the power.

21
 A power may also be extinguished by implica-

tion by any dealing with the property by the donee which is incon-
sistent with its further exercise

22
; or by obtaining the approval of the 

court to an arrangement which is so inconsistent. There is much 
uncertainty concerning the validity of releases in some circum-
stances, and it is important that express provision should be made in 
the instrument creating the power which expressly authorises the 
donees of the power to release it.

23
 

15 
Re Wi lls  [1964] Ch.  219.  

16 
Below,  para .9 -011.  

17 
F.A .  195 8 ,  s . 22 ,  no w I .C .T . A .  198 8 ,  s . 674 ;  Bla us te n  v  IRC  [1972 ]  Ch .  2 5 6 ;  (19 72)  36  
Conv.(N.s.) 127 (D. Hayton).  

18 
Re Wi l l s ,  above;  M uir v IRC [1966] 1  W.L.R .  251 and 1269;  Blaus ten v IRC (above) .  

19 
Below,  para .18-026;  thi s i s  now rare;  (1968) 84 L.Q.R.  67 (A.  Hawkins).  See al so Thrells  
L td v Lam as  [1993]  1  W.L .R.  456 (exe rci se  of  f i duci a ry power p roperl y su r rendered  to  
court  to avoid confl i ct  of  dut i es).  

20 
Re Allen -Meyr ick's  W.T.  [1966] 1  W.L.R.  499;  (1967) 31 Conv.(N.s . )  117 (A.  Hawkins );  
below,  para .18-025.  

21 
L.P.A.  1925, ss .155, 160.  

22 
Re Christ ie-Miller's Sett lement [1961] 1 W.L.R. 462;  Re Wills [1964] Ch. 219; Muir v IRC 
[1966] 1  W.L.R.  251,  1269;  Re Courtau ld's  Se tt lement [1965] 2  Al l  E.R.  544;  Blausten v  
IRC  [19 72]  Ch .  25 6 ;  (19 68 )  84  L . Q .R .  92 -9 3  ( A .  Ha wki ns ) .  

23 
M ui r  v  I R C  [1966] 1  W.L .R .  1269;  B l a u s t e n  v  I R C ,  above .  

6-026 
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C. Validity of Release 

6-027 It is not possible to lay down with confidence what are the cir-
cumstances in which, in the absence of express provision, a release 
will be valid. The Law of Property Act 1925, s.155, provides that: 
"A person to whom any power, whether coupled with an interest or 
not, is given may by deed release or contract not to exercise, the 
power."

24
 

The question arose whether this provision applied to a situation 
where the donees of the power were trustees who held the power in a 
fiduciary capacity. Admittedly they cannot be compelled to exercise 
it; but can they be allowed to release it? The courts answered this 
question in the negative

25
; the problem is how to determine which 

are the cases to which the statute does not apply. 

6-028 i. Trusts. The first category is that discussed above where the 
situation is not really a power but a discretionary trust. Here the 
trustees are under a duty to appoint; if they fail to do so, the court 
will declare the property to be held on trust for the possible appoint-
ees.

26
 There is no question of release here. 

6-029 ii. Fiduciary Powers. Where a power is conferred upon a person 
by virtue of his office, he may not release it. "/« the absence of 
words in the trust deed authorising [him] so to do."

27
 Here there 

may be a gift over in default, either to the class of appointees or to a 
different class. This is a power proper, and not a trust. But the power 
is one given to the trustees to be exercised in a fiduciary capacity. 
They cannot discard it; they are, as has been seen,

28
 under a duty to 

consider from time to time whether and how to exercise the power. 
This is so whether it is given to them as trustees, or whether it is 
given to persons by name if on the true view of the facts, they were 
selected as donee of the power because they were trustees.

29
 Con-

versely, persons selected as individuals may be described as trustees. 
In Re Wills' Trust Deeds

30
 a power of appointment in respect of 

property which was the subject of a settlement was given to the 
trustees of the settlor's will; this was not given by virtue of their 
office. Modern pension fund cases provide illustrations of the rules 
as to the release of powers. In Re Courage Group's Pension  

* Replacing earlier legislation. 
5 Re Eyre (1883) 49 L.T. 259; Saul v Pattinson (1886) 55 L.J.Ch. 831. 
5 Equal division is not necessary in the case of the modern discretionary trust; above,  

para.3-026. 7 Muir v IRC [1966]  1 W.L.R.  1269 at 1283, per Harman L.J.; the italics 
are original; 

Blausten v IRC [1972] Ch. 256. 
* Above, para.6-006. 
>Re Cookes' Contract (1877) 4 Ch.D. 454. 
' [1964] Ch. 219. (The actual decision probably does not survive that of the Court of Appeal 

in Muir v IRC [1966] 1 W.L.R. 1269). 
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Schemes
31

 fiduciary powers were vested in a committee set up to 
manage a pension scheme. It was held that even if existing members 
of the committee could release, fetter, or agree not to exercise their 
powers (which was not decided),

32
 they could not deprive their 

successors of the right to exercise their powers. In Mettoy Pension 
Trustees Ltd v Evans

33
 there was a power in favour of the pension 

fund beneficiaries, with the employer company taking in default. On 
the company's insolvency, the liquidator sought to release the power 
in the interests of the creditors. This could not be done because the 
power was fiduciary. The liquidator could not exercise the power 
because of a conflict of duties,

34
 and so the court could intervene to 

protect the objects.
35

 

iii. Bare Powers. Where the power is given to a person in his 6-030 
private capacity, the donee is prima facie able to release it,

36
 even if the 

release operates in favour of the donee, as where a father releases a power 
so that the shares of his sons (who are entitled in default) become absolute, 
and that of a deceased son passes to the donee.

37
 A release, or a covenant not 

to exercise it, (which will be equivalent to a release)
38

 may be effective if it 
refers only to part of the property,

39
 or if it relates only to one or more of 

several objects.
40

 

iv. Variation of Trusts Act 1958. Section 1 of the Variation of 
Trusts Act 1958 makes no express reference to powers. Many pow-
ers are vested in trustees, as in the case of discretionary or protective 
trusts; and a variation of such powers will no doubt be covered by 
the provisions of the Act. It appears that an arrangement under the 
Act which recites the release of a power,

41
 or one which is inconsis-

tent with the future exercise of the power,
42

 will effectively re-
lease it. 

6-031 

1 [1987] 1 W.L.R. 495. 
2 See (1993) 7 T.L.I. 69 (H. Arthur). 
3 [1990] 1 W.L.R. 1587. 
4 See now Pensions Act 1995, s.25(2). 

Above, para.6-007. 
This is Buckley J.'s fifth category in Re Wills' Trust Deeds [1964] Ch. 219. 

7 Re Raddiffe [1892] 1 Ch. 227; an appointment in favour of the estate of the deceased son 
would have been a fraud on the power. 

8 per Buckley L.J. in Re Everett [1910] 2 Ch. 147 at 161. 
9 Re Evered, above. 
°Re Brown's Settlement [1939] Ch. 944; Thomas, Powers, p.614. 
1 Re Christie-Miller's S.T. [1961] 1 W.L.R. 462. 
2 Re Courtauld's Settlement [1965] 2 All E.R. 544; Re Ball's S.T. [1968] 1 W.L.R. 899. 
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1. THE GENERAL PROBLEM 

A DEBTOR'S property is in principle available for the satisfaction of   7-001 
his creditors and, if he becomes bankrupt, it will pass to his trustee in 
bankruptcy; but it is possible, by making use of a protective trust, to obtain 
a measure of protection against such an event. 

In the development of protective trusts the courts have been torn 
between two conflicting pressures. On the one hand, nobody should 
have the power of defeating his creditors by putting his property 
beyond their grasp; on the other, a settlor should be able to create a 
trust in any form, so long as it is not unlawful; and there is much to 
be said for allowing some means of protecting a person's depend-
ants from the ill-effects of his extravagance. The technique of pro-
tective trusts involves the giving of a determinable life interest with 
a gift over upon the happening of certain events. Originally, the gift 
over was usually in favour of other members of the family1; but the 
modern practice is to provide for a gift over to trustees to hold on 
discretionary trusts in favour of a class which includes the life tenant 
and members of his family; and this pattern is provided for by the 
Trustee Act 1925, s.33.2 In most American jurisdictions, it is possible 
to make an equitable life interest inalienable whether voluntarily or 
involuntarily. This is known as a "spendthrift trust",3 and is 
justified on the ground that the settlor, in creating the trust, should be 

1 e.g. Re Detmold (1889) 40 Ch.D. 585. 
2 Below, para.7-005. 
3 Griswold, Spendthrift Trusts (2nd ed.). 

191 



192 Protective Trusts 

allowed to create such equitable interests as he wishes. This has 
never been allowed in England,

4
 but, as will be seen, the technique 

of the protective trust as at least an equivalent protection. Protective 
trust clauses are commonly used today in occupational pension 
schemes, to prevent alienation of pension rights.

5
 A similar result 

was achieved in Re Scientific Pension Plan Trusts,
6
 where a forfei-

ture clause operating on the bankruptcy of a member prevented the 
benefits passing to the trustee in bankruptcy. Instead they passed to 
the pension scheme trustees, who had power to apply them for the 
benefit of the member's dependants. 

2. DETERMINABLE AND CONDITIONAL INTERESTS 

7-002 A distinction is made in law between an interest subject to a condi-
tion subsequent and a determinable interest.

7
 The former exists 

where there is a gift of an absolute interest which is then cut down 
by the application of a condition; such as a gift to X absolutely, but 
if he should change his nationality, then over to Y. A determinable 
interest exists where something less than an absolute interest is 
given in the first place; as a gift to X until he changes (or so long as 
he retains) his nationality. The distinction is subtle

8
; it depends 

entirely upon the language of the gift; but it is a distinction that has 
importance in several contexts. The relevance in the present context 
is twofold: first, that a condition against alienation is void

9
; sec-

ondly, that a condition subsequent, being one which effects a forfei-
ture of an existing interest, is strictly construed

10
; if the condition is 

held void, the interest becomes absolute." The determining event, 
however, in the case of a determinable interest is less strictly con-
strued; and if it should be held invalid, the whole interest fails.

12
 

4 But from the early 19th century until 1935 it was possible to create a trust for the separate 
use of a married woman to impose a restraint upon the anticipation or alienation. See Law 
Reform (Married Women and Tortfeasors) Act 1935 and Married Women (Restraint upon 
Anticipation) Act 1949. 

5 Below, para. 16-026. 
6 [1999] Ch. 53. See now Welfare Reform and Pensions Act 1999, s.!4(3). 
7 Brandon v Robinson (1811) 18 Ves.Jr. 429 at 433 (Lord Eldon); M. & W., pp.65 et seq.; 

Cheshire and Burn, pp.364 et seq. The clue to the existence of a determinable limitation is 
the use of words such as "until," "so long as," "whilst," as distinct from phraseology such 
as "but if and "when, if ever." 

8 "Little short of disgraceful to our jurisprudence," per Porter M.R. in Re King's Trusts 
(1892) 29 L.R.Ir. 401 at 410; "The distinction is not a particularly attractive one, being 
based on form rather than substance", per Rattee J. in Re Scientific Investment Pension 
Plan Trusts [1999] Ch. 53 at 59. 

" Re Brown [1954] Ch. 39. 
10 Clavering v Ellison (1859) 7 H.L.Cas. 707; Sifton v Sifton [1938] A.C. 656. 
11 Re Greenwood [1903] 1 Ch. 749. 
12 Re Moore (1888) 39 Ch.D. 116. (Gift of a weekly sum to T's sister "whilst. . . living apart 

from her husband" construed as a gift determinable upon returning to her husband, and held 
void); Re Tuck's S.T. [1978] Ch. 49. 
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1. THE GENERAL PROBLEM 

A DEBTOR'S property is in principle available for the satisfaction of   7-001 
his creditors and, if he becomes bankrupt, it will pass to his trustee in 
bankruptcy; but it is possible, by making use of a protective trust, to obtain 
a measure of protection against such an event. 

In the development of protective trusts the courts have been torn 
between two conflicting pressures. On the one hand, nobody should 
have the power of defeating his creditors by putting his property 
beyond their grasp; on the other, a settlor should be able to create a 
trust in any form, so long as it is not unlawful; and there is much to 
be said for allowing some means of protecting a person's depend-
ants from the ill-effects of his extravagance. The technique of pro-
tective trusts involves the giving of a determinable life interest with 
a gift over upon the happening of certain events. Originally, the gift 
over was usually in favour of other members of the family1; but the 
modern practice is to provide for a gift over to trustees to hold on 
discretionary trusts in favour of a class which includes the life tenant 
and members of his family; and this pattern is provided for by the 
Trustee Act 1925, s.33.2 In most American jurisdictions, it is possible 
to make an equitable life interest inalienable whether voluntarily or 
involuntarily. This is known as a "spendthrift trust",3 and is 
justified on the ground that the settlor, in creating the trust, should be 

1 e.g. Re Detmold (1889) 40 Ch.D. 585. 
2 Below, para.7-005. 
3 Griswold, Spendthrift Trusts (2nd ed.). 

191 
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allowed to create such equitable interests as he wishes. This has 
never been allowed in England,

4
 but, as will be seen, the technique 

of the protective trust as at least an equivalent protection. Protective 
trust clauses are commonly used today in occupational pension 
schemes, to prevent alienation of pension rights.

5
 A similar result 

was achieved in Re Scientific Pension Plan Trusts,
6
 where a forfei-

ture clause operating on the bankruptcy of a member prevented the 
benefits passing to the trustee in bankruptcy. Instead they passed to 
the pension scheme trustees, who had power to apply them for the 
benefit of the member's dependants. 

2. DETERMINABLE AND CONDITIONAL INTERESTS 

7-002 A distinction is made in law between an interest subject to a condi-
tion subsequent and a determinable interest.

7
 The former exists 

where there is a gift of an absolute interest which is then cut down 
by the application of a condition; such as a gift to X absolutely, but 
if he should change his nationality, then over to Y. A determinable 
interest exists where something less than an absolute interest is 
given in the first place; as a gift to X until he changes (or so long as 
he retains) his nationality. The distinction is subtle

8
; it depends 

entirely upon the language of the gift; but it is a distinction that has 
importance in several contexts. The relevance in the present context 
is twofold: first, that a condition against alienation is void

9
; sec-

ondly, that a condition subsequent, being one which effects a forfei-
ture of an existing interest, is strictly construed

10
; if the condition is 

held void, the interest becomes absolute.
11

 The determining event, 
however, in the case of a determinable interest is less strictly con-
strued; and if it should be held invalid, the whole interest fails.

12
 

4 But from the early 19th century until 1935 it was possible to create a trust for the separate 
use of a married woman to impose a restraint upon the anticipation or alienation. See Law 
Reform (Married Women and Tortfeasors) Act 1935 and Married Women (Restraint upon 
Anticipation) Act 1949. 

'Below, para. 16-026. 
6 [1999] Ch. 53. See now Welfare Reform and Pensions Act 1999, s.!4(3). 
7 Brandon v Robinson (1811) 18 Ves.Jr. 429 at 433 (Lord Eldon); M. & W., pp.65 et seq.; 

Cheshire and Burn, pp.364 et seq. The clue to the existence of a determinable limitation is 
the use of words such as "until," "so long as," "whilst," as distinct from phraseology such 
as "but if" and "when, if ever." 

8 "Little short of disgraceful to our jurisprudence," per Porter M.R. in Re King's Trusts 
(1892) 29 L.R.Ir. 401 at 410; "The distinction is not a particularly attractive one, being 
based on form rather than substance", per Rattee J. in Re Scientific Investment Pension 
Plan Trusts [1999] Ch. 53 at 59. 

9 Re Brown [1954] Ch. 39. 
10 Clavering v Ellison (1859) 7 H.L.Cas. 707; Sifton v Sifton [1938] A.C. 656. 
" Re Greenwood [1903] 1 Ch. 749. 
12 Re Moore (1888) 39 Ch.D. 116. (Gift of a weekly sum to T's sister "whilst. . . living apart 

from her husband" construed as a gift determinable upon returning to her husband, and held 
void); Re Tuck's S.T. [1978] Ch. 49. 
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Thus it is clear that a condition so drafted as to terminate an 
interest upon alienation

13
 or bankruptcy

14
 is void and the prior interest 

is absolute. But an interest determinable on alienation or bank-
ruptcy is valid.

15
 The basis of protective trusts is therefore a 

determinable life interest. 

3. SELF-PROTECTION 

A settlor cannot make a settlement which will protect himself   7-003 
against his own bankruptcy.

16
 

In Re Burroughs-Fowler*
1
 the settlor, by ante-nuptial settlement, 

settled property upon trust to pay the income to himself for life or 
until one of certain events should occur, including his bankruptcy, 
after which event the income was to be paid to his wife. The 
settlor was adjudicated bankrupt during the wife's lifetime. It was 
held that the life interest vested indefeasibly in his trustee in 
bankruptcy, who could validly dispose of it. 

A settlor may however protect himself against other forms of 
alienation, voluntary or involuntary. And if the limitation, as is 
usual, provides for the termination of his interest upon any one of 
such events or upon his bankruptcy, the gift over, as we have seen, is 
void in the event of bankruptcy, but valid in all other cases.

18
 If the 

gift over has taken effect upon, for example, an attempt to charge the 
life interest, the subsequent bankruptcy of the settlor has no effect 
upon it. 

In Re Detmold,
19

 a marriage settlement of the settlor's own prop-
erty provided for the payment of the income to the settlor for life 
or "till he shall become bankrupt or shall. . . suffer something 
whereby the same.. . would. . .  by operation of law. . .  be-
come . . . payable to some other person. . . "  and, after such 

13 Brandon v Robinson (1811) 18 Ves.Jr. 429; Re Dugdale (1888) 38 Ch.D. 176; Re Brown 
[1954] Ch. 39; (1943) 59 L.Q.R. 343 (Glanville Williams). 

14 Re Sanderson's Trust (1857) 3 K. & J. 497; Re Scientific Investment Pension Plan Trusts, 
above. 

15 Below, para.7-004; see also the earlier authorities relied on by Turner V.C. in Rochford v 
Hackman, (1852) 9 Hare 475. For a modern application of these principles, see Money 
Markets International Stockbrokers Ltd (in liquidation) v London Stock Exchange Ltd 
[2002] 1 W.L.R. 1150. 

16 Mackintosh v Pogose [1895] 1 Ch. 505. This rule is preserved by T.A. 1925, s.33(3). Nor 
may he settle his property on a third party to prejudice his own creditors; below, paras 
13-016 et seq. 

17 [1916] 2 Ch. 251; Official Assignee v NZI Life Superannuation Nominees Ltd [1995] 1 
N.Z.L.R. 684. 

18 Re Detmold (1889) 40 Ch.D. 585; Re Brewer's Settlement [1896] 2 Ch. 503; Re Johnson 
[1904] 1 K.B. 134. 

19 (1889) 40 Ch.D. 585. 
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determination, on trust to pay the income to his wife. In July 
1888, an order was made appointing a judgment creditor to be 
receiver of the income; and in September 1888 the settlor was 
adjudicated bankrupt. It was held that the forfeiture took place 
upon the involuntary alienation of the income by process of law. 
The wife then became entitled to the income, and she did not lose 
the right on the subsequent bankruptcy. 

4. PROTECTED LIFE INTERESTS IN PERSONS OTHER THAN THE 

SETTLOR 

7-004 Though a person cannot make a settlement of his own property upon 
himself until bankruptcy, and then over, yet a trust created by A to 
pay the income to B until B dies or becomes bankrupt alienates or 
charges his life interest and then over to C is good in the event of the 
occurrence of any of those events, including B's bankruptcy.

20
 The 

essence of the device of protected life interests
21

 is that, on the 
occurrence of a determining event, such as alienation or bankruptcy, 
the interest of the life tenant determines, and the trustees then hold 
the property on discretionary trusts for the benefit of the life tenant 
and his family. 

Some early attempts to reach this result failed, owing to the 
absence of any clear gift over of the income.

22
 Eventually, however, 

discretionary trusts became accepted,
23

 and in modern times quite 
independently of protective trusts. 

The court may exercise its jurisdiction to vary trusts so as to 
convert a beneficial interest into a protected life interest where it is 
feared that the beneficiary cannot manage his affairs in a responsible 
manner.

24
 

5. TRUSTEE ACT 1925, s.33 

7-005 Before 1926 it was necessary to set out expressly the terms of the 
trusts; and a settlor may still do so if he wishes.

23
 In relation, 

20 
Re Ashby [1892]  1  Q.B. 872; Re Scientific Investment Pension Plan Trusts [1999] 
Ch. 53. 

21 
(1957) 21 Conv.(N.s .)  110 (L. Sheridan) .  

22 
The poi nt  i s  di scussed  in  Rochford  v  Hackm an (1852)  9  Hare 475.  

23 
And may take effect  where the forfei ture  precedes the set t lement;  as where the bankruptcy  
began be fo re  t he t e st a to r  died:  M et c a l f e  v  M e t c a l f e  [1891]  3  Ch .  1 .  See al so R e  F o r de r  
[1927]  2  Ch .  291;  R e  W a l k e r  [1939] Ch .  974.  

24 
H a m b r o  v  D u k e  o f  M a r l b o r o u g h  [ 19 94 ]  Ch .  15 8 ;  be l ow ,  pa r a . 22 - 00 8  ( un su i t ab i l i t y  o f  
Ma rq u es s  o f  B l a nd f o r d  t o  ma na g e  B l en he i m ) .  Se e  a l s o  R e  A b r a m  ( d e c e a s e d )  [ 19 96 ]  2  
F.L.R .  379 (p rot ect ed l i f e  i nt e rest  o rde red  under  Inheri t ance (P rovi si on fo r  Fami l y  and  
D e p e n d a n t s )  A c t  1 9 7 5 ,  w h e r e  a n y  ca p i t a l  s u m w o ul d  h a v e  g o n e  t o  a p p l i c a n t ' s  c r e d  
itors). 

25 
Re Shaw's Settlement [1951] Ch. 833; Re Rees (deed.) [1954] Ch. 202; Re Munro's S.T. 
[1963] 1 W.L.R. 145. 
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however, to trusts coming into operation after 1925, Trustee Act 
1925, s.33, "provides a shorthand arrangement whereby a settlor 
may establish a trust without setting forth in detail all the terms upon 
which the property is to be held."

26
 The section applies although the 

statutory formula "on protective trusts" may not be used, so long as 
the intention is clear.

27
 The section then applies subject to any 

modification contained in the instrument creating the trust.
28 

Section 
33(1) provides: 

"Where any income, including an annuity or other periodical 
income payment, is directed to be held on protective trusts for the 
benefit of any person (in this section called 'the principal benefici-
ary') for the period of his life or for any less period, then, during 
that period (in this section called the 'trust period') the said in-
come shall, without prejudice to any prior interest, be held on the 
following trusts, namely:— 

(i) Upon trust for the principal beneficiary during the trust pe-
riod or until he . . .  does or attempts to do or suffers any act 
or thing, or until any event happens, other than an advance 
under any statutory or express power, whereby, if the said 
income were payable during the trust period to the principal 
beneficiary absolutely during that period, he would be de-
prived of the right to receive the same or any part thereof,

29 

in any of which cases . . . this trust of the said income shall 
fail or determine; 

(iii) [and during the remainder of the trust period] . . . upon trust 
for the application thereof for the maintenance or support, or 
otherwise for the benefit, of all or any one or more ex-
clusively of the other or others of the following persons

30 

(that is to say)— 

(a) the principal beneficiary and his or her wife or husband, 
if any, and his or her children or more remote issue, if 
any; or 

(b) if there is no wife or husband or issue of the principal 
beneficiary in existence, the principal beneficiary and 
the persons who would, if he were actually dead, be 
entitled to the trust property or the income thereof or the 
annuity fund, if any, or arrears of the annuity, as the case 
may be; 

26 
Griswold, Spendt hr i f t  T rust s ,  p.375. 

27 
R e  W i t t ke  [1944] Ch.  166 ("under  pro tect ive t rust s  fo r  the benefi t  o f  my si s t er" ) .  

28 
T.A.  1925,  s .33(2).  

29 
See R e  S m i t h ' s  W i l l  T ru s t s  (1981) 131 N.L. J .  292.  

30 
Relationships are to be construed in accordance with s. 1 of the Family Law Reform Act  
1987 (i.e. without regard to legitimacy); F.L.R.A. 1987, Sch.2, para.2. 
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as the trustees in their absolute discretion, without being lia-
ble to account for the exercise of such discretion, think 
fit." 

6. FORFEITURE OF THE LIFE TENANT'S INTEREST 

7-006 It is necessary in each case to decide whether or not the event which 
has occurred is sufficient to determine the interest of the life tenant, 
and thus to bring the discretionary trusts into operation.

31
 The ques-

tion usually arises under trusts governed by the Trustee Act 1925, 
s.33. Where the question arises in respect of an express protective 
trust, the question will depend on the construction of the particular 
trust under consideration.

32
 The principles applicable will however 

be the same. 
It will be appreciated that a forfeiture is not in the bankruptcy 

cases a disaster. The forfeiture deprives the life tenant of his life 
interest, which would otherwise have become available to his credi-
tors. The effect of the forfeiture is to allow the protective provisions 
to come into effect, and to keep the principal beneficiary's interest 
from his trustee in bankruptcy.

33
 

A. Determining Events 

7-007 If the principal beneficiary alienates his interest,
34

 or goes bank-
rupt, a forfeiture obviously occurs. In other circumstances, it is often 
difficult to draw a clear dividing line between those which will and 
those which will not effect a forfeiture. The matter is best explained 
by illustrations. The first three are cases of express protective trusts 
in which the instrument provided that the life interest should be 
determinable upon the happening of some event whereby some or 
all of the income became payable to another person. 

In Re Balfour's Settlement Trusts,
35

 the trustees had, at the life 
tenant's request, and in breach of trust, advanced parts of the 
capital to him. They then asserted their right to retain the income 
of the fund in order to make good the breach. Subsequently, the 
life tenant became bankrupt. Farwell J. held that the life tenant's 
interest had determined because the trustees became entitled to 

31 
Re Brewer's Settlement [1896] 2 Ch. 503. 

32 i b id . ,  a t  5 0 7;  Re  De n ni s '  S . T .  [1 9 4 2 ]  C h .  2 8 3  a t  2 8 6 ;  Re  H al l  [ 1 94 4 ]  C h .  4 6 .  
33 

See Re Scientific Investment Pension Plan Trusts [1999] Ch. 53. 
34 Gibbon v  Mit chel l  [1990] 1  W.L .R.  1304,  below,  para. 26-001  (surrender o f  p rot ect ed l i fe  

i n t e r e s t  t o  r e m a i n d e r m e n  f o r  t a x  p u r p o s e s  c a u s e d  f o r f e i t u r e ,  b u t  d e e d  s e t  a s i d e  f o r  
mistake). 

35 [1938] Ch. 928; Re Gordon [1978] Ch. 145. 
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the income.
36

 The life interest was thus saved from the bank-
ruptcy. 

In Re Baring's Settlement Trusts,
27

 a sequestration order was 
made against the property of a mother who failed to obey a court 
order to return her children to the jurisdiction. Morton J. held that 
the order effected a forfeiture, although the mother's loss of in-
come was only temporary. 

In Re Dennis' Settlement Trusts,
3
* the settlor's son was entitled 

to a protective life interest under a family settlement. A rearrange-
ment took place on his attaining the age of 21, and provided that 
for the next six years the trustees should pay to him only part of 
the income and should accumulate the rest for him. The re-
arrangement caused a forfeiture. 

In Re Gourju 's Will Trusts,
39

 the protective trust was one gov-
erned by the Trustee Act 1925, s.33. The life tenant ceased to be 
entitled to receive the income of the trust because she lived in 
Nice, which became enemy occupied country during the Second 
World War. This caused a forfeiture. The Custodian of Enemy 
Property had no claim; nor could the trustees treat the tenant for 
life is still entitled, and retain income for her until the end of the 
war. The discretionary trusts came into effect, and the income was 
payable to one or more members of the class of beneficiaries. 

On the other hand, residence in enemy occupied territory did not 
cause a forfeiture in Re Hall,

40
 where forfeiture was to take place if 

the annuitant should "do or suffer any act" whereby the annuity 
should be payable elsewhere. The annuity could no longer be paid to 
the annuitant; but this was not due to anything that she had done or 
permitted; the Custodian of Enemy Property was entitled. Nor was 
there a forfeiture where a life tenant under a protective trust (termi-
nable if the income became "payable to . . .  some other person") 
assigned his interest to the trustees of his marriage settlement (of 
which he was tenant for life), authorised the trustees to charge their 
expenses to the fund and appointed them his attorneys to receive the 
income.

41
 Again there was no forfeiture where the life tenant was of 

unsound mind and a receiver was appointed.
42

 Nor does the fact that 

36 
Di st i ngu i sh i ng  Re Brew er ' s  S e t t l em e nt  [18 96]  2  Ch .  50 3 ,  wh ere  b ank ru p t cy  t ook  p l ace  
before  the t rustees exerci sed thei r right .  

37 
[1940] Ch. 737.  

38 
[1942] Ch.  283.  

39 
[1943] Ch. 24;  Re Wittke [1944] Ch. 166;  Re Allen-Meyrick's  Will Trusts  [1966] 1  W.L.R.  
499.  See  al so  Tradi ng  wi th  the  Enemy (Cust odi an )  (No.2 )  Orde r ,  1945 (S.R.  & O .  1945  
No.887) providing that  vest ing in the Custodian should not  t ake place i f i t  would cause a  
forfeiture. 

40 
[1944] Ch.  46;  Re H arr i s  [1945] Ch.  316;  Re Pozot ' s  S .T.  [1952] Ch .  427.  

41 
Re Ta nc red ' s  S e t t lem e nt  [190 3]  1  C h .  71 5 .  S i mi l a r l y  an  a ss i gn me nt  o f  i nco me  a l rea dy  
acc rued;  Re G reenw ood [1901] 1  Ch .  887.  

42 
Re O ppenheim er' s  W .T.  [1950]  Ch.  633;  Re M arshal l  [1920] 1  Ch .  284.  
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a receiver's fees become payable out of the estate of such a person 
effect a forfeiture.

43
 An authority to pay to creditors the dividends 

due from a company for a period of time during which the company 
declared no dividend did not cause a forfeiture.

44
 

B. Order of the Court under Trustee Act 1925, s.57
45 

7-008 The court 
may make an order under Trustee Act 1925, s.57, which may affect the 
operation of a trust. If an order is made authorising the trustees to raise 
money to pay the debts of a life tenant under a protective trust, there is no 
forfeiture; for the power must be treated as if it had been "inserted in the 
trust instrument as an over-riding power."

46
 If the order provides that the life 

tenant effects an insurance policy to secure a like amount of money at his 
death, and that the trustees shall pay the premiums out of the income if the 
life tenant fails to do so, there is no forfeiture so long as the life tenant 
makes the payments; but if the life tenant fails to pay and they become 
payable by the trustees from the income, there would be a forfeiture.

47
 

C. Order of the Court under Matrimonial Causes Acts 
1859-1973 

7-009 It is not clear whether a forfeiture is effected when a court order is 
made which alters a protected life interest under a marriage settle-
ment.

48
 In Re Richardson's Will Trusts,

49
 the court ordered that the 

principal beneficiary should charge his interest with an annual pay-
ment of £50 in favour of his divorced wife. The charge was held to 
create a forfeiture. On the other hand, in General Accident Fire and 
Life Assurance Corporation Ltd v IRC

50
 an order diverting part of 

the income from the life tenant in favour of a former wife was held 
not to effect a forfeiture. 

These cases are distinguishable on a narrow ground of construc-
tion of s.33.

51
 But the broader ground of the decision, that this 

' Re Westby's Settlement [1950] Ch. 296; Mental Health Act 1983, s.!06(6). 
'Re Longman [1955] 1 W.L.R. 197. 
5 Below, para.22-007. 
> Re Mair [1935] Ch. 562 at 565, per Farwell J. 
1 Re Salting [1932] 2 Ch. 57 at 65. 
* Which the court has power to do under Matrimonial Causes Act 1973, s.24(l). 
' [1958] Ch. 504, illustrating the advantage of establishing a series of protective trusts, "one 

set until the beneficiary is twenty-five, another from twenty-five to thirty-five, a third from 
thirty-five to forty-five, and another for the rest of his life." A forfeiture of, or a charge 
upon, the principal beneficiary's interest in one of the trusts would not affect his interest in 
subsequent trusts. He would get a fresh start. (1958) 74 L.Q.R. 182 (R.E.M.). 

5 [1963] 1 W.L.R. 1207. 
1 ibid. See Donovan L.J. at 1217 and Russell L.J. at 1221; (1963) 27 Conv.(N.s.) 517 (F. 

Crane). 
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situation has no relevance to the real purpose of protective trusts, 
would seem to apply to the charge in Re Richardson's Will Trusts

5
^ 

as much as to the diversion of part of the income in the General 
Accident case.

53
 It is submitted that the principle of the General 

Accident case is sound. As Donovan L.J. said
54

: " . . .  the section is 
intended as a protection to spendthrift or improvident or weak life 
tenants. But it can give . . .  no protection against the effect of a court 
order such as was made here. Furthermore, if such an order involves 
a forfeiture much injustice could be done." Perhaps the problem can 
be rationalised with the cases on section 57 by saying with Russell 
L.J., who made clear, however, that he did not rest his decision on 
this approach: "the settlement throughout was potentially subject in 
all its trusts to such an order as was made."

55
 Re Richardson's Will 

Trusts
56

 was not mentioned; but an earlier case on the Matrimonial 
Causes Act 1859 in favour of forfeiture, Re Carew,

57
 was overruled. 

It is tempting to say that Re Richardson's Will Trusts is wrong; but it 
should be noted that in that case, as in Re Carew, the decision in 
favour of forfeiture forwarded the broad policy of s.33; for the 
forfeiture in those cases allowed the discretionary trusts to operate 
when otherwise the trustee in bankruptcy would have claimed the 
interest. 

7. ADVANCEMENTS 

Section 33(1) expressly exempts, as a cause of forfeiture, an ad-
vancement under any statutory

58
 or express power. Thus the fact that 

the life tenant no longer receives the income of the part of the capital 
which has been advanced does not effect a forfeiture.

59
 It appears 

that the same rule applies in the case of an express protective trust.
60 

Re Stimpson
61

 is to the contrary, but is regarded as of doubtful 
authority. 

7-010 

2 [1958] Ch. 504. 
3 [1963] 1 W.L.R. 1207. 
* ibid., per Donovan L.J. at 1218. 
"• ibid., at 1222. 
5 [1958] Ch. 504. 
7 (1910) 103 L.T. 658. 
B T.A. 1925, s.32; below, para.20-038. 
' See however General Accident, etc. v IRC [1963] 1 W.L.R. 1207 which suggests that an 

advancement does not effect a forfeiture and that the proviso to s.33 is for the avoidance of 
doubt. 3 Re Hodgson [1913] 1 Ch. 34; Re Shaw's Settlement [1951] Ch. 833; Re Rees (deed.) 

[1954] 
Ch. 202. 1 [1931] 

2Ch. 77. 
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8. EFFECT OF FORFEITURE 

7-011 When a forfeiture has taken place, the life interest of the principal 
beneficiary is terminated, and the trusts in s.33(l)(ii), or those ex-
pressly contained in the instrument, as the case may be, come into 
play.

62
 The termination is not, however, an occasion of charge to 

inheritance tax.
63

 Under s.33 there are discretionary trusts in favour 
of the principal beneficiary and other persons, depending on whether 
or not a spouse or issue of the principal beneficiary is in existence. 
The trustees may apply the income for the remainder of the trust 
period for any member of the discretionary class. The principal 
beneficiary is not entitled to any income; but the trustees may, if 
they wish, pay it to him. They must pay the income to one or more 
of the members.

64
 If the trustees decide to pay some income to the 

principal beneficiary, they face the problem that the money may be 
claimed by the trustee in bankruptcy as the assignee of his "interest" 
under the discretionary trust,

65
 or perhaps only the surplus above 

that needed for his "mere support."
66

 They may, however, in their 
absolute discretion, apply the money for his use and benefit.

67
 Thus, 

"if the trustees were to pay an hotel-keeper to give him a dinner he 
would get nothing but the right to eat a dinner, and that is not 
property which could pass by assignment or bankruptcy."

68
 It is 

safer to pay the money to third persons in satisfaction of services 
provided for the bankrupt. 

62 See also the forfei ture clause in Re Scient ific Investment  Pension Plan Trusts [1999] Ch.  53  
( i n t e r e s t  p a s s e d  t o  p e n s i o n  s c h e m e  t r u s t e e s  w i t h  p o w e r  t o  a p p l y  t o  m e m b e r ' s  d e  
pendants). 

63 Inh er i t ance  Tax  Act  19 84 ,  s . 88 ;  be lo w,  par a .9 -02 3 .  
64 Re Go urju ' s  W .T .  [ 194 3]  Ch .  2 4 .  
65 Re Coleman (1888) 39 Ch.D. 443; Re Bullock (1891) 64 L.T. 736 at 738. 
66ReAshby [1892] 1 Q.B. 872 at 877. 
67 Re Bullock (above); Re Coleman (above); Re Smith [1928] Ch. 915 at 919; Public Trustee v 

Ferguson [1947] N.Z.L.R. 746. 
68 Re Coleman, above, at 451. 
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1. GENERAL 

IT has been seen that discretionary trusts were used as a means of 8-001 
dealing with the income of a protective trust after the interest of the 
principal beneficiary had determined. Other advantages which discretionary 
trusts could offer came to be appreciated, especially in the context of estate 
duty saving, and they developed into one of the principal tools of estate and 
tax planners. Estate duty was replaced by capital transfer tax (now 
inheritance tax) in the Finance Act 1975. An explanation of the current 
tax position will be delayed until the next chapter, so that the fiscal situation 
of different types of trusts may be considered together. It will then be seen 
that discretionary trusts suffered substantially upon the introduction of 
capital transfer tax, and became at a disadvantage in relation to other  

201 
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trusts.
1
 The disadvantage has been increased now that the discretion-

ary trust is the only form of trust to be initially chargeable to inheri-
tance tax upon its lifetime creation. Outright gifts and non-
discretionary trusts are generally potentially exempt (i.e. 
chargeable only if the transferor dies within seven years).

2
 The 

importance of discretionary trusts has been to some extent reduced, 
but they need to be examined because they retain many advantages 
outside the fiscal field; also because they raise a number of interest-
ing and important theoretical questions in the law of trusts. 

2. USES OF DISCRETIONARY TRUSTS 

8-002 There are various reasons why a settlor may prefer to establish 
discretionary trusts rather than fixed trusts. As previously indicated, 
the most important reason used to be the saving of estate duty, and 
this will be referred to in Chapter 9. The emphasis is now on the 
other advantages. 

A. To Protect the Beneficiary Against Creditors 

8-003 If one member of a class of beneficiaries under a discretionary 
trust goes bankrupt, the trustee in bankruptcy is not entitled to claim 
any part of the fund.

3
 The trustee in bankruptcy is however entitled 

to goods and money paid over by the trustees to the beneficiary in 
the exercise of their discretion

4
; or perhaps only to the amount in 

excess of that needed for the maintenance of the beneficiary.
5
 The 

trustee in bankruptcy is however excluded if the trustees make the 
maintenance payments to third parties, such as a hotel keeper

6
 or 

tradesman.
7
 

We have already seen that discretionary trusts are employed under 
protective trusts as a means whereby a protected life tenant may  

1 Although the rules applicable to discretionary trusts were substantially amended and ration 
alised by the Finance Act 1982. It should be added that the rates of inheritance tax are not 
high, the maximum being 40 per cent on death and 20 per cent for chargeable lifetime 
transactions. 

2 See F.A. 1986, s.101, introducing the potentially exempt transfer for lifetime gifts other 
than trusts, and Finance (No.2) Act 1987, s.96, extending this to non-discretionary 
trusts. 

' ReAshby [1892] 1 Q.B. 872 at p.877; Re Bullock (1891) 64 L.T. 736. If the bankrupt is the 
sole member of the discretionary class, the interest passes to the trustee in bankruptcy: 
Green v Spicer (1830) 1 Russ. & M. 395. See also Re Trafford's Settlement [1985] Ch. 32, 
below, para.8-015. 

'Re Coleman (1888) 39 Ch.D. 443. 
''ReAshby, above, at 877; Page v Way (1840) 3 Beav. 20, above, para.7-011. 
'Re Coleman, above, at 451; above, para.7-011. 
' Godden v Crowhurst (1842) 10 Sim. 642 at 656. 
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continue to receive some benefit from settled funds after his bank-
ruptcy.

8
 Indeed, this was their earliest use. 

B. To Continue to Exercise Control over Young or 
Improvident Beneficiaries 

Many take the view that it is unwise to put large sums of money at 8-004 
the disposal of beneficiaries if they are young or extravagant. This is due not 
only to the fear of the loss of family capital in case of insolvency; but also 
because a rich young beneficiary may be encouraged to develop habits of 
idleness and extravagance, and waste the inheritance; older beneficiaries 
may already have done so. While the discretionary trust is in operation, each 
member of the class of beneficiaries is entitled only to the money which the 
trustees see fit to allocate to him in the exercise of their discretion. The 
settlor may, whether or not he is a trustee, be able to influence the selection 
so as to exercise some element of control over the beneficiaries.

9
 

C. To React to Changes in Circumstances 

The trustees can exercise their discretion in relation to distribution 8-005 
of income and capital according to the circumstances existing at the time. 
When the trust is set up, there is no way of knowing how the beneficiaries 
will fare in the future; which of them will be most in need; which will be 
deserving, which spendthrift, which inebriate; which will marry 
millionaires, and which missionaries. The trustees can take all these factors 
into consideration in making their decisions; and will be much influenced by 
the wishes of the settlor. In making these decisions, they will also take tax 
factors into consideration; it is more economical to give income to those 
with smaller incomes; and capital given to rich beneficiaries may bear 
inheritance tax not only on the distribution but also when disposed of by 
them. Decisions by trustees which favour one beneficiary over another 
may of course give rise to criticism and resentment by disappointed 
beneficiaries.

10
 All these factors need to be taken into consideration. It might 

be added that a discretionary trust may be used where the settlor wishes to 
provide for a beneficiary without making him ineligible for means-tested 
state benefits, as he has no entitlement to capital or income. 

8 Above, paras 7-001 et sec/. 
' But if he influences the trustees to such an extent that they fail to exercise their discretion 

independently, the appointment will be void; Turner v Turner [1984] Ch. 100, below, 
para.8-021. '' The trustees need not disclose the reasons for their decisions; Re Beloved 

Wilkes's Charity 
(1851) 3 Mac. & G. 440, below, para.17-043. 
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3. USUAL FORM OF DISCRETIONARY TRUSTS 

A. Trustees' Discretion 

8-006 The essential feature of a discretionary trust is that the property is 
conveyed to trustees to be held by them on trust to apply the income 
or the capital or both for the benefit of the members of a class of 
beneficiaries in such proportions as the trustees shall, in their abso-
lute discretion, think fit. Most discretionary trusts are concerned 
with distribution of income; the distribution of capital is commonly 
effected under a power to appoint. It used to be common to include a 
wider class of beneficiaries as objects of the power of appointment, 
and a narrower, more specific class of beneficiaries of the discretion-
ary trusts.

11
 But, since McPhail v Doulton^

2
 the test of certainty of 

beneficiaries of a discretionary trust has been assimilated to that of 
objects of a mere power, and the wider class can now be employed 
for both purposes. During the period of the trust, no individual 
beneficiary is entitled to any share of the property, income or capital; 
he receives what the trustees see fit to give him and no more. 

B. The Trust Period 

8-007 Provision will be made for the discretionary trust to continue for 
the trust period; which can be any desired period which is not in 
excess of the perpetuity period. Discretionary trusts provide a spe-
cial situation for the application of the perpetuity rule. Since no 
individual beneficiary has any interest under the trust, property only 
vests in a beneficiary upon the exercise of the trustees' discretion in 
his favour; and such a vesting is void unless it takes place within the 
perpetuity period.

13
 A discretionary trust can only exist, therefore, 

for the duration of the perpetuity period. 
A discretionary trust will therefore be designed to terminate be-

fore the end of the period. This is normally done by postulating the 
"trust period" at the conclusion of which the discretionary trust will 
terminate, and providing for a gift over on fixed trusts which will 
themselves vest within the perpetuity period. Since 1964, a period of 
years not exceeding 80 years may be specified.

14
 

C. Power to Accumulate 

8-008       In many cases the income beneficiaries will not need the trust 
income each year. Until recently it was possible to save tax by  

11 Re Gestetner [1953] Ch. 672. 
12 [1971] A.C. 424; above, para.3-026. 
13 Re Coleman [1936] Ch. 521. 
14 P.A.A. 1964, s.l. A period of 125 years is proposed in Law Com. No.251, The Rules 

Against Perpetuities and Excessive Accumulations (1998). 
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retaining income in the trust because the rate applicable to the trust 
was lower than that of a beneficiary who paid higher rate income 
tax, but this is no longer the case.

15
 The trustees are commonly 

given a power to accumulate. Without such a power, they will be 
obliged to distribute the income

16
; not to any particular beneficiary, 

but among the beneficiaries. It was noted above
17

 that such a power 
makes the distinction between exhaustive and non-exhaustive dis-
cretionary trusts. The trust is non-exhaustive as to the income if the 
income is not required to be distributed each year; and non-exhaus-
tive as to the capital if the trustees are not obliged to distribute all the 
capital during the currency of the trust. 

There are, however, statutory restrictions upon powers of accu-
mulation. The permitted periods are (by the Law of Property Act 
1925, s.164 as amended by the Perpetuities and Accumulations Act 
1964, s.13)

18
: 

(a) the life of the grantor or settlor; or 
(b) a term of 21 years from the death of the grantor, settlor or 

testator; or 
(c) the duration of the minority or respective minorities of any 

person or persons living or en ventre sa mere at the death of 
the grantor, settlor or testator; or 

(d) the duration of the minority or respective minorities only of 
any person or persons who under the limitations of the instru 
ment directing the accumulations would, for the time being, 
if of full age be entitled to the income directed to be accumu 
lated; or 

(e) a term of 21 years from the date of the making of the disposi 
tion; or 

(/)   the duration of the minority or respective minorities of any 
person or persons in being at that date. 

The settlor may select whichever period he wishes. If he selects a 
period which is in excess of those permitted, the accumulation will 
be invalid only as to the excess. The court will select whichever 
period is the most appropriate to the settlor's intent.

19
 At the conclu-

sion of the period of accumulation, the income must be distributed. 
The Law Commission has proposed the abolition of the rule against 

15 Because the rate applicable to trusts under I.C.T.A. 1988, s.686, has recently been increased 
from 34 to 40 per cent. Discretionary trusts now have their own Schedule F rates on 
dividends; below, para.9-003. 

'ORe Gourju's W.T. [1943] Ch. 24; Re Locker's S.T. [1977] 1 W.L.R. 1323; subject to T.A. 
1925, s.31, below, para.20-023. 

17 Above, para.2-022. 
18 The section does not apply to a corporate settlor: Re Dodwell & Co. Ltd's Trust Deed [1979] 

Ch. 301; [1979] Conv. 319 (J.T.F.). 
19 Maudsley, The Modern Law of Perpetuities, p.208; Morris & Leach, p.272. 
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excessive accumulations (although not retrospectively) on the 
ground that it no longer fulfils any policy objective not otherwise 
met by the law, is too complex, and produces anomalous results.

20
 

D. Power to Add to, or to Exclude from, the Class of 
Beneficiaries 

8-009 The trustees may be given a power to add new members to the 
class of beneficiaries, or to exclude existing members.

21
 The power 

to exclude members became important when Finance Act 1958
22 

provided that a settlor should be liable to income tax upon the 
income of a settlement if the settlor or the spouse of the settlor might 
benefit from the income or property of the settlement. Many settle-
ments in existence at that date included the spouse of the settlor as a 
member of the class of beneficiaries, and the Act provided that the 
settlor should not be so liable if, amongst other conditions, the 
power to make the payments was not exercisable after April 9,1959. 
Similar situations may arise in the future. A difficulty could arise if 
the trustees decided to exclude a member of the class for no good 
reason. Arbitrary exclusion will be inconsistent with the trustees' 
fiduciary duties.

23
 It might also be construed as an improper release 

of a power held in a fiduciary capacity.
24

 Yet it is difficult to see how 
the excluded member could establish loss; because, as a member of 
a class of beneficiaries under a discretionary trust, he was not enti-
tled to any interest under the trust, and would be deprived of nothing 
except the hope or expectation of favourable consideration by the 
trustees. 

It may be useful also to give power to the trustees to add new 
members to the class. Care has to be taken to ensure that the trustees 
cannot include persons, such as the settlor or his spouse, whose 
inclusion would have damaging tax consequences.

25
 The power to 

add new members to the class is usually done by defining a class of 
excepted persons, and giving to the trustees a power to include in the 
class of beneficiaries any person who was not a member of the 
excepted class. Such a provision was upheld in Re Manisty's Settle- 

20 Law Com. No.251, The Rules Against Perpetuities and Excessive Accumulations (1998), 
para.10.15. The proposals do not apply to charitable trusts. It is expected that the Law 
Commission's proposals will be enacted by means of a House of Lords Bill. 

21 
Re Manisty's Settlement [1974] Ch. 17; Blausten v IRC [1972] 1 Ch. 256. 

22 s.22;  now I.C.T.A. 1988 ,  s .674;  Watson v Hol land [1985] 1 Al l  E.R. 290 .  See  also  S.674A,  
add ed  b y  F .A .  198 9 ,  s . 109 .  

23 Below,  p ara s  8 -02 0  e t  se q . 
24 A bo v e ,  pa r a . 6 - 0 27 .  
25 Inclusion of  t he set t l o r  (but  p robably  not  the  set t l o r ' s  spouse)  would,  fo r example,  at t ract  

t he  " re se rva t i on  o f  be ne f i t "  r u l es  o f  i nhe r i t an ce  t ax ;  be low,  par a .9 -01 1 .  
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men?,
26

 concerning a power of appointment; the settlor's mother, 
and any person who should become his widow, were added to the 
class of beneficiaries. The validity of trusts and powers in favour of 
very large classes was discussed in Chapter 3. 

E. Power to Appoint Upon New Trusts 

It is common to give to trustees power to appoint on further trusts, 8-010 
including discretionary and protective trusts, and also in favour of trustees of 
a foreign settlement

27
 and to give them full power of delegation. This makes 

possible a resettlement on new trusts at the end of the accumulation period, 
or at any time at which it becomes advantageous for fiscal or other reasons, 
to do so. Such an appointment must keep within the perpetuity period as 
measured from the date of the original settlement,

28
 and it may not provide 

for accumulation for any period beyond that which was available to the 
original settlor.

29
 The periods of perpetuity and of accumulation will only 

start again if appointments are made to a beneficiary who resettles; but such 
a course would result in a double transfer of the capital, which may have 
damaging inheritance tax consequences. 

F. Miscellaneous Administrative Provisions 

Trustees of every trust need to be given the powers necessary to 8-011 
enable them to perform their duties. Obvious powers which they need are 
the power to sell, to invest, to apply income for the maintenance of child 
beneficiaries, to make advancements, to make payments to, and accept 
receipts from, guardians of children, etc. It was at one time necessary to 
include all such powers in the settlement. But now the basic necessary 
powers are given to trustees by the Trustee Acts 1925 and 2000, discussed 
in detail below.

30
 The statutory powers can be added to, or restricted, by the 

terms of the trust instrument. It is usual, in the case of a discretionary trust, 
to give to the trustees the widest and most extensive powers. They may also 
be given a power to amend the trust. In terms of bulk, these administrative 
provisions will form the greater part of the trust instrument. 

26 
[1974] Ch. 17;  the power was described as an "intermediate" power;  above, para.6 -004:  Re 
Park [1932] 1 Ch. 580;  Re Abraham's W.T. [1969] 1 Ch. 463. See also Re Hay's S.T. [1982]  
1 W.L.R. 202.  

27 
Below,  para .17-033.  

28 
Pi lk ing ton v IRC  [1964]  A.C .  612.  

29 
B e c a u s e  t h e  a p p o i n t o r s  c a n n o t  b e  g i v e n  p o w e r s  i n  e x c e s s  o f  t h o s e  a v a i l a b l e  t o  t h e  
settlor. 

30 
Below,  Ch.20.  
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THE SELECTION OF TRUSTEES 

8-012 The selection of the right trustees is important in the case of any 
trust; but particularly so in the case of a discretionary trust, where 
the trustees are given such extensive discretionary powers. The tech-
nical aspects of the matter are postponed to Chapter 17; but it may 
be useful here to anticipate some of that discussion. The settlor, in 
confiding such broad discretion, will wish to select individuals 
whose judgment and co-operation he respects. He can select his 
most trusted friends, but they may have no expertise in investment, 
accounting or law or taxes.

31
 He may thus favour the inclusion of 

some professionals; who should do the job more efficiently; but they 
will need to be paid for their work. In a case of executorships or 
trusts generally, it is common to appoint a corporate trustee, usually 
the Executor and Trustee Company of a bank, but there may be 
reluctance to appoint a corporate trustee in a case of a discretionary 
trust, because it may be felt that the trust officer will not be in as 
good a position as a personal friend to exercise the broad discretions 
contained in a discretionary trust. It is common to select a mixture of 
professionals and non-professionals; and there is no legal reason 
why a corporation and an individual should not be trustees. 

As the disposition of the property is dependent upon the discre-
tion of the trustees, the settlor may wish to be appointed trustee in 
order to be able to participate in decisions on distribution. Such an 
appointment has, in the past, been considered unadvisable because it 
might be possible for him to obtain a benefit under the settlement, 
and, under the estate duty system, this would have had the effect of 
treating the trust property as being part of the settlor's estate for 
estate duty purposes.

32
 Under the system of inheritance tax the old 

estate duty concept of "reservation of benefit" has been reintro-
duced.

33
 In the context of the discretionary trust, this means that the 

property is treated as remaining part of the settlor's estate if he is 
within the class of objects.

34
 If the settlor is merely a trustee it is 

unlikely that the "reservation of benefit" rules will apply, but it will 
be otherwise if he can in fact derive benefit from his trusteeship, for 
example by way of remuneration. In view of these uncertainties, the 
appointment of the settlor as trustee is best avoided. 

Even if he is not a trustee, it is possible for the settlor to exert 
some influence upon the trustees in the way in which they exercise 
their discretion.

35
 However, if the settlor effectively dictates the 

31 For an illustration of the dangers of appointing such persons without the inclusion of 
professionals, see Turner v Turner [1984] Ch. 100, below, para.8-021. 

12Oakes v Stamp Duty Commissioner for N.S.W. [1954] A.C. 51. 
33 F.A. 1986, s.102 and Sch.20. 
34 See (1986) 83 L.S.Gaz. 3728. 
35 For example, by a "letter of wishes". 
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distribution of the property in such a way that the trustees exercise 
no independent discretion, any appointments so made will be 
void.

36
 

5. THE NATURE OF THE INTEREST OF THE BENEFICIARIES UNDER 

A DISCRETIONARY TRUST 

The nature of the interest of beneficiaries under a discretionary trust 8-013 
raises some important theoretical and practical questions. The discussion 
will tie in with some of the points made earlier in the distinction between 
trusts and powers.

37
 In that context, the present discussion will justify the 

recognition of the basic difference between trusts and powers as being one 
of obligation or discretion. But it will be clear that the "duty" concept in the 
case of discretionary trusts is a very different duty from that recognised in 
the case of fixed trusts.

38
 

A. Exhaustive and Non-exhaustive Discretionary Trusts 

If the trustees are required to distribute the whole of the income, 8-014 
the discretionary trust is exhaustive. Where, as in the case of most modern 
discretionary trusts, the trustees may apply the income for some purposes 
other than distribution among the beneficiaries, as where there is a power to 
accumulate income not so applied, there is a non-exhaustive discretionary 
trust. The rights of the beneficiaries are more complex in the case of a non-
exhaustive discretionary trust. For the income beneficiaries cannot argue 
that they are, as a group, entitled to the income. The income may be 
accumulated in whole or in part and added to the capital. 

B. The Nature of the Interest of the Beneficiaries 

i. Individual Beneficiaries. In the case of a fixed trust, we saw 8-015 
that the beneficiary's interest is regarded as proprietary. He is the owner of 
an equitable interest under the trust. This is not so in the case of a 
beneficiary under a discretionary trust. He is dependent upon the exercise 
by the trustees of their power of selection in his favour.

39
 This point was 

crucial to the success of discretionary trusts 

36 Turner v Turner, above. 
"Above, para.2-021. 
38 (1976) 54 C.B.R. 229 (M. Cullity); [1970] A.S.C.L. 187 (J. Davies); (1974) 37 M.L.R. 643 

(Y. Grbich). 39He can renounce his position as class member; Re Gulbenkian's Settlement 
(No.2) [1970] 

Ch. 408. 
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in the estate duty days; because estate duty was payable when prop-
erty "passed" on a death,

40
 as on the death of a life tenant.

41
 A 

discretionary beneficiary could not be said to be entitled to any 
quantifiable share. He therefore owned no part of the property and 
no property passed on his death. The position is similar under the 
inheritance tax system. As we will see, the death of a discretionary 
beneficiary is not an event upon which the trust fund is taxable. 
Inheritance tax is, however, payable on a payment to a beneficiary 
and on certain other occasions.

42
 

A sole member of a class of discretionary beneficiaries cannot 
claim entitlement to the income so long as there is a possibility that 
another member could come into existence.

43
 The trust fund may be 

regarded as financial resources of a sole beneficiary for the purpose 
of an order for financial provision (in favour of or against the benefi-
ciary) under s.25 of the Matrimonial Causes Act 1973, provided the 
order would not put improper pressure on the trustees in the exercise 
of their discretion.

44
 

8-016 ii. The Class. Whether or not the class of beneficiaries is prop-
erly regarded as the owner is a different matter. We have seen that a 
sole beneficiary of a discretionary trust and the beneficiaries entitled 
upon the determination of the trust on his death, may, if all are adult 
and under no disability, call for the capital to be paid over to them, 
or may validly assign to a third party who will become the bene-
ficiary.

45
 

Cases on estate duty have indicated that a class of beneficiaries 
may not hold a proprietary interest which "passes" for estate duty 
purposes. "Two or more persons," said Lord Reid, "cannot have a 
single right unless they hold it jointly or in common. But clearly 
objects of a discretionary trust do not have that: they have individual 
rights, they are in competition with each other and what the trustees 
give to one is his alone." This was said in Gartside v IRC

46
 which 

was a case of a non-exhaustive discretionary trust, but in Re Weir's 
Settlement

47
 and Sainsbury v IRC

48
 the same analysis was applied to 

exhaustive discretionary trusts. Lord Reid's rejection of the "group 
or class" interest concept "seems equally applicable, whether the  

40
F.A. 1894, s.2.  

41 
Earl C ow ley v IRC  [1899]  A.C .  198.  

42 
Below,  Ch.9.  

43 
R e Tr a f f o r d ' s  Se t t l em en t  [ 19 8 5 ]  C h .  3 2  ( c a p i t a l  t r an s f e r  t ax ) .  S e e  a l s o  F ig g  v  C l ar k e  
(Inspec tor o f  Taxes) [1997] 1  W.L.R.  603 (capi ta l  gains t ax) .  

44 
Browne v Browne [1989] 1 F.L.R. 291 (order against wife who was sole beneficiary);  J. v J.  
(C . Intervening) (Minors: Financial  Provision) [1989] Fam.  29 (maintenance of  two chi l  
dren,  the only beneficiar i es ,  who wou ld become absolutely ent i t l ed at  majo ri ty) .  

45 
Green v Sp icer (1830) 1  Russ.  & My.  395;  Re Sm ith [1928] Ch .  915.  

46 
[1968] A.C .  553 at  605 -606.  

47 
[1969] 1  Ch.  657,  r ever sed on a  di ffe rent  point  [1971] Ch.  145.  

48 
[1970] Ch. 712.  
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trust is exhaustive or not exhaustive."
49

 The question has ceased to 
be of significance in relation to estate duty, but is relevant to deter-
mine where the beneficial interest is in a discretionary trust; and 
whether the class of beneficiaries, all being adult and under no 
disability, is able to call for a transfer of the legal title and to 
terminate the trust. It is submitted that the beneficial ownership 
should be in all those persons in whose favour the discretion may be 
exercised, including the beneficiaries of an accumulation provision 
under a non-exhaustive trust; and that, on the principle of Re 
Smith,

50
 they should be able to terminate the trust in appropriate 

circumstances, if all adult and under no disability.
51

 

C. Powers and Duties 

It may be useful at this stage to recapitulate some of the points, 8-017 
discussed above,

52
 in connection with the nature of rights, duties and 

discretions in the context of trusts and powers. It will be seen that the basic 
distinction between trusts and powers continues to be that between 
obligations and discretions; but it is important to be able to identify what the 
trustees' duty is in the case of a discretionary trust. There are various 
contexts in which the question of the distinction between trusts and powers 
arises. 

i. Fixed Trust. At one end of the spectrum is the case of trustees 8-018 
of a fixed trust. This is clearly an obligation upon the trustees. Having 
once accepted the trusteeship, they have no choice of whether or not to 
perform the trust. They are obliged to do so; they can be required by the 
court to perform, and are personally liable for breach. Some of the trustees' 
duties will require the exercise of a discretion in their performance. Thus, 
trustees are under a duty to invest;

53
 but, they will of course exercise a 

discretion in the selection of investments. The trustees' duty may be seen as 
a correlative of the beneficiaries' rights. The position is wholly different 
from that at the other end of the spectrum; that of the donee of a power held 
in a non-fiduciary capacity. As will be seen, the question whether to 
exercise such a power is wholly a matter of the donee's discretion. 

ii. Trust with a Power of Selection. We have seen that there are   8-019 
cases in which the trustees hold property upon trust for a specified 

49 
[1970]  Ch.  712  at  724,  p e r  Ungoed -Thomas J .  

50 
[1928] Ch. 915;  above; Sounders v Vaut ier (1841) 4 Beav. 115, affi rmed Cr. & Ph. 240. This  
was  accept ed  by  t he P ri vy  Counci l  i n  S c h m i d t  v  R o s ew o o d  T r u s t  L t d  [2003] 2  A .C.  709.  

51 
This  wil l  not  be possible  unless  al l  members are  ascerta inable,  which may not  be the case  
s i nce  M c P hai l  v  D o u l t o n  [1971] A.C .  424.  

52 
Above, para.2-021. 

"Below, para. 18-005. 
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8-020 

group of persons, subject to a power to select the shares and propor-
tions in which those persons shall take. Thus in Burrough v Phil-
cox

54
 the disposition was "among my nephews and nieces, or their 

children, either all to one or to as many of them as my surviving 
child shall think proper." We saw that, in the absence of an appoint-
ment being made, the nieces and nephews took in equal shares. The 
nieces and nephews thus held a vested interest under the trust, 
subject to divestment upon an appointment being made. Their situa-
tion is exactly the same as it would have been if the testamentary 
provisions had given to a donee a power to appoint, and in default of 
appointment to my nephews and nieces in equal shares. Those enti-
tled in default are treated as owners in equity subject to divestment 
on the exercise of the power.

55
 The trust in their favour is a fixed 

trust.
56

 The division into equal shares makes it necessary to identify 
each member, and to know how many there are. This case is the 
same as that of a fixed trust; but the beneficiaries' interests are 
subject to defeasance. The trustee's duty to the beneficiaries is clear. 
It is a question of construction whether the instrument creates such a 
trust or creates a discretionary trust, discussed below. 

iii. Discretionary Trusts: Exhaustive and Non-exhaustive. A 

discretionary trust may require the trustees to distribute all the in-
come; or it may give to the trustees a power to accumulate for a 
period allowed by law. Similarly, it may require the trustees to 
dispose of the capital during the trust period, or it may provide for a 
gift over of the assets of the trust at the end of the trust period. 
Whether the trust is exhaustive or non-exhaustive, an individual 
beneficiary is not regarded as having any proprietary interest in 
the trust property.

57
 If the trust is exhaustive, there is authority to say 

the class as a whole, if adult and under no disability, can terminate 
the trust.

58
 

This raises the question: what is the trustee's duty? Clearly, it is 
different from the case of a fixed trust. Where are the beneficiary's 
correlative rights? This situation does not fit neatly into the right-
duty correlation. The beneficiary has no proprietary rights. Is it 
correct to describe the situation as a trust; which, by definition, 
involves a duty? The answer, it is submitted, is: yes; this is a trust, 
and it involves a duty, although different from that in the case of a 
fixed trust. 

(1840) 5 My. & Cr. 72. 5 Re Brooks' S.T. 
[1939] Ch. 993 at 997. 

And thus not affected by the decision in McPhail v Doulton [1971] A.C. 424, above, 
para.3-026. See (1982) 98 L.Q.R. 551 (C. Emery). 

7 Above, para.8-015. 
Re Smith [1928] Ch. 915; Re Nelson [1928] Ch. 920n.; above, para.8-016. 
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The duty here is to exercise the discretion. In the case of an 
exhaustive discretionary trust, a selection must be made; whereas if 
the discretionary trust is non-exhaustive, the discretion may be exer-
cised by deciding to accumulate. As Harris argued

39
 persuasively, 

"the discretionary trust in fact depends on a rule-concept of duty, 
with no such necessity for correlative rights." Herein is the trustee's 
duty in a discretionary trust; and here is the point of distinction 
between a discretionary trust and a mere power. Each member of the 
class of beneficiaries under a discretionary trust has standing to sue 
in order to have the trustees' duty performed. Not that such a benefi-
ciary will necessarily benefit by the performance of the trustees' 
duty; as it is a duty, not to pay to that beneficiary, but to exercise 
their discretion as described above. 

In Re Locker's Settlement,
60

 the terms of an exhaustive discretion-
ary trust required the trustees to pay, divide and apply the income 
for charitable purposes or among the class of beneficiaries as the 
trustees "shall in their absolute discretion determine." Because of 
subsequent expressions of wishes by the settlor, the trustees failed 
to make distributions of income from 1965 to 1968. The question 
arose in 1975 what should be done with that income, and particu-
larly whether the trustees' discretion had expired. 

Goulding J. held that the discretion still continued, and that the 
trustees should apply their discretion in the distribution of the 
money among those who were members of the class of beneficiaries 
in the relevant years. In discussing the question of the trustees' duty 
and the court's power to enforce the exercise of the discretion, he 
said,

61
 "it is common ground that it was the duty of the trustees to 

distribute the trust income within a reasonable time. . . .  A court of 
equity, where the trustees have failed to discharge their duty of 
prompt discretionary distribution of income, is concerned to make 
them, as owners of the trust assets at law, dispose of them in accor-
dance with the requirements of conscience. . . . "  If the trustees 
refuse to perform their duty, the court can itself execute the 
trust—"by appointing new trustees, or by authorising or directing 
representative persons of the classes of beneficiaries to prepare a 
scheme for distribution, or even, should the proper basis for distribu-
tion appear, by itself directing the trustees so to distribute."

62
 The 

59 (19 71)  87  L . Q .R .  2 31 .  
60 [ 1 9 7 7 ]   1  W . L . R .   1 3 2 3 ;  R e  G o u r j u ' s  W . T .  [ 1 9 4 3 ]  C h .  2 4 1 ;  M c P h a i l  v  D o ul t o n  [ 1 9 7 1 ]  

A .C.  424.  
61 [19 77]  1  W.L . R .  13 23  a t  1 325 .  
62 i bid . ,  a t  132 5 ,  qu ot ing  Lor d  Wi lber fo rce  i n  M cPh ai l  v  Do ul ton  [1 971 ]  A .C .  424  a t  4 57 .  
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trustees in Locker,
63

 as is usual in these cases,
64

 were ready and 
willing to perform, and did so. 

The point is that the trustees under these circumstances are under 
a duty to distribute. That is an obligation which is subject to enforce-
ment by the court in one of the ways stated. Locker

65
 was a case of 

an exhaustive discretionary trust; though the individuals in the class 
of beneficiaries were not, as a class, entitled to the whole of the 
income, because the trustees could make payments to charity. The 
duty and obligation of the trustees, however, is the same in the case 
of a non-exhaustive discretionary trust as in McPhail v Doulton

66 

itself. The difference is that in a non-exhaustive trust the duty to 
exercise the discretion can be satisfied by deciding to accumulate. 

8-021 iv. Powers Held as Trustee. Fiduciary Powers.
67

 The situation 
is quite different where the trustees, as one of the terms of the trust 
instrument, are given a power of appointment. Here there is no duty 
to exercise; and the court will not order the trustee to exercise the 
discretion. Typical is Re Allen Meyrick's Trust

68
 where: 

A will gave property to trustees to hold "upon trust that they may 
apply the income thereof in their absolute discretion for the main-
tenance of my said husband and subject to the exercise of their 
discretion on trust for my two godchildren . . .  in equal shares 
absolutely." Various difficulties arose. The husband was an undis-
charged bankrupt. Some of the money was applied in paying the 
rent and certain debts. The trustees could not agree on the dis-
posal of other income, and attempted to surrender their discretion 
to the court. 

The court refused to accept, and was willing only to hear applica-
tions for directions in particular circumstances as they arose. Nor 
were the trustees ordered to exercise their discretion. The trust here 
was in favour of the godchildren, subject to the overriding power. If 
the trustees could not reach unanimity as to the exercise of the 
power, the godchildren became entitled. 

This is not, of course, to say that the trustees in this situation are 
not subject to duties in relation to the exercise of the power. They 
hold the power in a fiduciary capacity, and are subject to the highest 
fiduciary duties in the way in which they make their decision. They 
must do more than refrain from acting capriciously. Their duty is to 

63 Above.  
64 As pointed  out  by  Lord Wilberforce  at  449 .  
65 Above.  
66 Above.  
67 See Ch.6. 
68 [1966] 1 W.L.R. 499.  
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consider periodically whether to exercise the power, and to consider 
the range of objects in such manner as will enable them to carry out 
their fiduciary duties. If they decide to exercise the power they must, 
of course, keep within its terms; they must exercise it in a respon-
sible manner according to its purpose and consider the appropriate-
ness of individual appointments.

69
 The court will intervene if they 

exceed their powers or act capriciously.
70

 Furthermore, they must 
not release the power, nor delegate it without authority.

71
 They must 

appreciate that the discretion is theirs and not that of the settlor. If 
they merely obey the settlor's instructions without any independent 
consideration, they will be in breach of the duties described above, 
and any appointment made in such circumstances will be void.

72 

These duties stem from the fact that the power is fiduciary; not from 
any duty to exercise the power. If they decide not to do so, the court 
will not interfere. It has been held, however, that the court must step 
in where a fiduciary power is left with no-one to exercise it.

73
 In 

such a case the court can adopt any of the methods indicated by Lord 
Wilberforce in McPhail v Doulton

74
 in the context of discretionary 

trusts, i.e. it may appoint new trustees, direct the beneficiaries to 
prepare a scheme of distribution, or itself direct a distribution.

75
 

v. Powers Held in a Non-fiduciary Capacity. As is seen in 8-022 
Chapter 6, no duty is imposed upon a donee who holds a power in a non-
fiduciary capacity. If a grandparent leaves property on trust for his 
grandchildren, and gives his son a power to appoint in favour of charity, the 
son is under no duty to appoint or even to consider the rival claims of charity 
or the grandchildren. He is, of course, if he makes an appointment, required 
to keep within the terms of the power, and to avoid exercising the 
power for an improper purpose. 

vi. The Rule of Certainty in Ascertaining Beneficiaries or Ob-   8-023 
jects. Reference should be made to Chapter 3, where this aspect of 
discretionary trusts is fully discussed. 

' Re Hay's S.T. [1982] 1 W.L.R. 202; [1982] Conv. 432 (A. Grubb). These duties, which were 
laid down in McPhail v Doulton [1971] A.C. 424, Re Gestetner [1953] Ch. 672, and Re 
Gulbenklan's S.T. [1970] A.C. 508, are not necessarily exhaustive. 

3 McPhail v Doulton [1971] A.C. 424 at 456-457. 
1 Re Hay's S.T., above. 
2 Turner v Turner [1984] Ch. 100. 
3 Mettoy Pension Trustees Ltd v Evans [1990] 1 W.L.R. 1587 (fiduciary powers of company 

directors ceased on appointment of liquidator, but could not be exercised by liquidator or 
receiver because of conflict of duties); (1991) 107 L.Q.R. 214 (S. Gardner); [1991] Conv. 
364 (J. Martin). 

4 Above. 
^Mettoy Pension Trustees Ltd v Evans, above. Re Manisty's Settlement [1974] Ch. 17, 

suggested that the only remedy was the appointment of new trustees, but Klug v Klug 
[1918] 2 Ch. 67, below, para.17-046, was not there cited. 
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8-024 vii. Discretionary Trusts Since 1974. Because of the change in 
tax policy, discretionary trusts of this type became unpopular in tax 
planning circles. Such trusts created after March 1974 suffer higher 
rates of tax than those existing before the capital transfer tax legisla-
tion came into operation.

76
 Since the introduction of inheritance tax, 

we have seen that discretionary trusts have suffered further by rea-
son of their exclusion from the "potentially exempt transfer" re-
gime.

77
 The lifetime creation of such trusts is, therefore, taxable 

even if the settlor survives a further seven years. For this reason few 
discretionary trusts of substantial size (other than "offshore" trusts) 
are likely to be created under the present tax system,

78
 although 

more modest discretionary trusts falling within the settlor's inheri-
tance tax "nil rate band"

79
 may still be attractive. 

5 Relief was given on distributions before April 1983 from pre-1974 discretionary trusts; F.A. 
1975, Sch.5, para.15; F.A. (No.2) 1979, s.23(l)(fe). 

7 Below, para.9-008. 
* Unless they are within the class of discretionary trusts which are given preferential treat-

ment, e.g. accumulation and maintenance trusts, below, para.9-021. 
3 Below, para.9-020. The reduction of the maximum lifetime rate to 20 per cent by F.A. 1988 

alleviates the position to some extent. 
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1. ESTATE AND TAX PLANNING 

THE most significant factor in the lifetime creation of trusts has been 9-001 
the avoidance of taxation. A wealthy person may benefit the family by 
making gifts to them, and then leave property to them by will. But tax 
legislation imposes higher rates on larger accumulations of property, and this 
wealthy person will seek ways of conferring benefits on the family and at the 
same time reducing tax liability. The tax payable by 10 people on incomes 
of £5,000 each is less in total than that payable by one person with an 
income of £50,000. Similarly, tax on capital is at its highest in large 
concentrations. More details of the income, and especially of the capital tax 
system, will be given below. The point here is that a wealthy person can best 
preserve the family fortune by sharing out, and that this has commonly been 
done by creating lifetime trusts. This tax planning of an estate is one of the 
most important and sophisticated functions of trust lawyers. 

Until comparatively recently the courts in determining the effec-
tiveness of any scheme of tax avoidance applied the principle laid 
down by Lord Tomlin in IRC v Duke of Westminster*: "every man is 

1 See Thomas, Taxation and Trusts', Shipwright, Trusts and UK Taxation (2nd ed.); Maudsley 
and Burn, Trusts and Trustees; Cases and Materials (6th ed.), Pt 3; Mellows, Taxation for 
Executors and Trustees; Foster, Inheritance Tax; Whiteman, Capital Gains Tax (4th ed.); 
Whiteman, Income Tax (3rd ed.). 

2 [1936] A.C. 1; described as "no more than a ghost from a different age" by Lord Walker in 
(2004) 120L.Q.R. 412 at 427. 
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entitled if he can to order his affairs so that the tax attaching under 
the appropriate Acts is less than it otherwise would be."

3
 But start-

ing in W. T. Ramsay v IRC,
4
 the House of Lords began to elaborate a 

new and much more restrictive principle to apply in dealing with 
questions of the effectiveness of complex tax avoidance schemes. 
Where there occurs a pre-ordained series of transactions (or a single 
composite transaction) designed to reduce tax payable by a particu-
lar taxpayer the court is free to disregard any of those transactions if 
they are inserted for no good commercial purposes other than the 
reduction of tax. The transactions will be treated as a single compos-
ite whole and taxed accordingly. This principle is "founded on a 
broad purposive interpretation, giving effect to the intention of Par-
liament".

5
 It is, however, "no more than a useful aid".

6
 It applies to 

the creation and manipulation of trusts as well as to commercial and 
corporate dealings.

7
 

As the circumstances of each individual differ, so each situation 
needs individual treatment. The estate- or tax-planner, with the as-
sistance of accountants and other specialists, will present to the 
client various possible solutions, indicating the tax implications of 
each. The client must then decide how much to give away im-
mediately and irrevocably, and to whom; and how much to keep; 
and, in days of inflation, many people will hesitate before making 
gifts, and thereby running the risk of leaving themselves short of 
capital in their old age. What is kept will be disposed of by will, and 
a testamentary trust may be created. Those whose fortunes are insuf-
ficient to create tax problems will not be concerned with lifetime tax 
planning; but may, again, create testamentary trusts on their 
deaths. 

2. THE TAX STRUCTURE 

9-002 To explain how best to minimise liability to tax, it is essential to 
explain the tax system in detail. There is no room to do that here, 
and only a few highlights can be given. It is in any case dangerous, 

3 [1936] A.C. 1 at 19. But these observations "have ceased to be canonical as to the 
consequence of a tax avoidance scheme"; IRC v McGuckian [1997] 1 W.L.R. 991 at 
1000. 

4 [1982] A.C. 300. See also IRCvBurmah Oil Co. Ltd (1981) 54 T.C. 200; Furmss v Dawson 
[1984] A.C. 474; Craven (Inspector of Taxes) v White [1989] A.C. 398 (where the House of 
Lords refused to extend this principle); Ensign Tankers (Leasing) Ltd v Stokes [1992] 1 
A.C. 655; Moodie v IRC [1993] 1 W.L.R. 266; IRC v McGuckian [1997] 1 W.L.R. 991. 

5 IRC v McGuckian, above, at 1000. 
6 MacNiven (H.M. Inspector of Taxes) v Westmoreland Investments Ltd [2003] 1 A.C. 311 at 

320; Barclays Mercantile Business Finance Ltd v Mawson (Inspector of Taxes), The Times, 
November 27, 2004. See (2001) 117 L.Q.R. 575 (Lord Templeman); (2004) 120 L.Q.R. 412 
(Lord Walker). 

7 IRC v Fitzwilliam [1993] 1 W.L.R. 1189 (but Ramsay principle did not apply on facts, Lord 
Templeman dissenting); [1994] Conv. 67 (J. Kirkbride). 
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in a book of this nature, to include too much detail; for each annual 
Budget may be expected to make some changes in the rates; and, if 
there is a change of Government, the policy behind the tax system 
also changes. Tax policy is often dictated more by political philoso-
phy than by the search for a system which is rational and just. 

The greatest revenue raiser is income tax. The net receipts from 
capital taxes have been disappointingly small.

8
 A Government in 

need of money has therefore an interest in keeping income tax rates 
high; though the logic of the matter would seem to be that you 
should pay lower taxes on the money that you work for, than on 
inheritances. There was a substantial argument to the effect that 
income tax rates, reaching up to 83 per cent,

9
 resulted in the stifling 

of initiative and enterprise. The Conservative Government in 1979
10 

heeded that argument and reduced the top rate to 60 per cent, and it 
has since been reduced to 40 per cent.'' More recently, reductions 
have been made to the basic and starting rates rather than the top 
rate. The tax system has hitherto been regarded not only as a reve-
nue raiser, but also as a means of promoting the social, economic 
and political philosophy of the Government. 

A. Income Tax 

Tax is chargeable upon an individual's taxable income
12

 at the 9-003 
rates laid down annually in the Finance Act. Currently the first £2,020 of 
taxable income (savings and earned) is subject to the starting rate of 10 
per cent. The basic rate of 22 per cent is then payable on taxable earned 
income above £2,020 and up to £31,400, with a rate of 20 per cent payable 
on savings income. Thereafter the rate is 40 per cent for savings and earned 
income.

13
 A special rate of 10 per cent, or 32.5 per cent in the case of 

higher-rate taxpayers, is payable on UK dividends. There are a number of 
allowances and reliefs to which individuals are entitled. 

We are concerned, however, with the taxation of trusts. Trustees 
are not individuals for income tax purposes. Trusts as such therefore 
enjoy no personal allowances. Nor does the starting rate of 10 per 
cent apply.

14
 The income of a trust is chargeable at the basic rate, 

8 See Whitehouse, Revenue Law, Principles and Practice (21st ed.), p.6. Customs and Excise 
duties raise over half of all tax revenue. 

9 On incomes over £21,000 in 1979. 
10 F. (No.2)A. 1979,s.5. 
"F.A. 1988, s.24(l). 
12 I.C.T.A. 1988, s.835; and means income calculated in accordance with Sens A-F, I.C.T.A. 

1988, ss. 15-20. Schs B and C have been abolished. Employment income (formerly Sch.E) 
is now dealt with by the Income Tax (Earnings and Pensions) Act 2003. 

I3F.A. 2000, ss.31, 32. 
14 FA. 1992, s.9(2). 
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and the trustees are assessable.
15

 In a wider range of circumstances 
the income arising under a trust may be treated as the settlor's 
income.

16
 The trustees need take no action in respect of dividend 

income from most stock exchange investments which is paid net of 
the Sch.F ordinary rate payable on UK dividends (currently 10 per 
cent). The beneficiary who is entitled to the income is responsible 
for the payment of any Sch.F upper rate tax (currently 32.5 per cent) 
which may be due; and it is often convenient to arrange for the 
dividends to be paid direct to him. The trustees will, however, need 
to deduct and account for income tax which is due on any income of 
the trust which has been received without deduction of tax, such as 
income from land or profits if they carry on a trade, and also for the 
rate applicable to trusts (currently 40 per cent) which becomes due 
in the case of the income of a trust where there is no person currently 
entitled to the income.

17
 

With such a trust, the income may either be paid out or, if the trust 
contains such a power, it may be accumulated. If it is accumulated, it 
is taxed at the rate applicable to trusts (40 per cent). Where the 
income is paid to or for the benefit of a beneficiary, the ultimate tax 
liability is dependent upon the beneficiary's tax situation.

18
 He is 

treated as having received the value of the payment grossed up to 
reflect the rate applicable to trusts.

19
 If the beneficiary's taxable 

income is in excess of £36,145, he will have no further liability as 
the tax already paid (40 per cent) and the tax due at his marginal rate 
(40 per cent) are the same. On the other hand, if his other income 
does not exhaust his allowances and reliefs and the various rates 
below 40 per cent, he may claim a repayment of an appropriate 
amount on producing to the Revenue the trustees' certificate of 
deduction of tax. It will thus be seen that income tax may be saved if 
the trustees have a discretion as to the distribution of income, and 
use it to make payments to those on low incomes whose tax rate is 
lower than the trust's. Thus, if £60 of trust income after tax at 40 per 

5 There is no specific statutory provision. The higher rates do not apply to trustees because 
they are not "individuals"; I.C.T.A. 1988, s.l(2). See Maudsley and Burn, Trusts and 
Trustees: Cases and Materials (6th ed.), p.624; (1991) 5 T.L.I. 143 (M. Jacobs). 

6 I.C.T.A. 1988, Pt XV. See Watson v Holland [1985] 1 All E.R. 290. These provisions are 
intended to prevent and penalise tax avoidance. 

7 I.C.T.A. 1988, s.686, as amended by F.A. 2004, s.29. The Sch.F trust rate on dividends is 
32.5 per cent. This includes income of a disretionary trust or an accumulation and mainte 
nance trust; below, para.9-021. The tax is charged on the whole income of the trust, after 
deducting expenses properly chargeable to income under the general law; Carver v Duncan 
{Inspector of Taxes) [1985] A.C. 1082. From April 5, 2005 the first £500 of income of a 
trust liable to the rate applicable to trusts is taxed at the basic rate. 

8 But where the payment is in favour of the unmarried child under 18 of the settlor, the  
income is treated as that of the settlor: I.C.T.A. 1988, s.663 (similarly where the income is 
retained in a bare trust for the settlor's child; F.A. 1999, s.64); below, para.9-021. 

9 I.C.T.A. 1988, s.687, as amended. 
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cent, is paid to a child beneficiary with no income, the child would 
get a rebate of £40.

20
 There is, of course, no choice where the 

beneficiaries are entitled to the income or a specified share. More-
over none of the above consequences apply if the sum as received by 
the beneficiary is capital in his hands, for example where it is paid 
pursuant to a power of appointment restricted to capital or out of 
accumulated income.

21
 

Income tax on "pre-owned" assets, introduced by the Finance Act 
2004, is discussed below.

22
 

B. Capital Gains Tax 

Capital gains tax was introduced by the Finance Act 1965, and 9-004 
originally imposed at a rate of 30 per cent upon the gains accruing upon the 
disposal of an asset. The Finance Act 1988 wrought significant changes in 
the tax. The position is now governed by the consolidating Taxation of 
Chargeable Gains Act 1992. The tax on individuals is charged at income tax 
rates on savings (20 and 40 per cent).

23
 In many cases the gain accruing on a 

disposal of an asset is computed as though the disposer's acquisition cost 
had been the market value of the asset on March 31, 1982.

24
 Thus gains 

attributable to a period of ownership prior to the 1982 date escape tax.
25 

Capital gains tax is payable upon a sale, exchange or gift.
26

 The tax is not 
payable on death, though the deceased's property is deemed to be acquired 
by his personal representatives on his death at a consideration equal to its 
then market value.

27
 This generally involves a "tax-free uplift" in the 

notional acquisition cost of the assets in question, since their market value 
at death is usually greater than the acquisition cost enjoyed by the deceased. 
When the personal representatives pass the assets to the legatee

28
 no disposal 

is deemed to occur and the legatee acquires the assets with an acquisition 
cost equal to that of the personal representatives. Finally, capital gains 

20 The c h i l d  i s  e n t i t l ed  t o  t he  p er son a l  a l l owan ce  of  £ 4 ,74 5;  I .C .T . A .  19 88 ,  s . 257 .  I t  i s  no  
l onger  po ss ib l e  t o  ob t a in  a  r eb a t e  i n  resp ec t  o f  t he  10  p er  c en t  d iv iden d  ra t e .  

21 I .C.T.A. 1988,  s .687(l ).  See also Stevenson (Inspector of Taxes) v Wishart [1987] 1 W.L.R.  
1204. 

22 Below, paras 9-012, 9-013. 
23 T.C.G.A. 1992, s.4, as amended. The income tax starting rate of 10 per cent applies to 

capital gains tax only where that rate band has not been fully used for income tax; F.A.  
2000, s.37. The rate for trusts is 40 per cent; T.C.G.A. 1992, s.4 (IAA). 

24 ibid., s.35. The date is that of the introduction of indexation allowance. 
25 Thi s  i s  not  so i n  al l  cases;  s .35(3) .  
26 Rel i e f  on  g i f t s  w as  wi thdra wn ( wi th  e xce p t i on s)  b y  F . A .  19 89 ,  s . 124 .  
27 T.C.G.A. 1992, s.62.  
28 ibid. ,  Defined i n s.64(2) to  include "any person t aking under a  testamentary  d isposi t ion  or  

on an intestacy or partial intestacy, whether he takes beneficially or as trustee . . . "  
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tax is payable where disposals are deemed to occur, as where a 
capital sum is derived from an asset.

29
 

There are many exemptions from liability to capital gains tax, the 
most important being an annual exemption of gains of £8,200 for 
individuals and £4,100 for a trust,

30
 the taxpayer's main or only 

residence,
31

 a chattel worth less than £6,000
32

 and dated gilt-edged 
securities.

33
 From April 1998 taper relief replaced the indexation 

allowance.
34

 

The settlor will be liable to capital gains tax on making the 
settlement since this is a disposal even where the settlor declares 
himself trustee.

35
 Under the settlement, the trustees will be affected 

in two quite different ways.
36

 First, in relation to the disposition of 
assets of the trust. On a disposal, the trustees are liable to tax on 
gains, as individuals would be.

37
 Currently the rate of tax is 40 per 

cent.
38

 This situation normally arises where trustees switch invest-
ments in the ordinary course of administration of the trust. There is 
no liability, however, on the trustees of a trust where the majority of 
the trustees are resident abroad, and the administration of the trust is 
carried on abroad; liability is imposed on resident beneficiaries in 
relation to their interests under the trust. In certain circumstances 
gains of a non-resident trust may be attributed to beneficiaries for 
the purposes of liability.

39
 

Secondly, there are certain occasions on which a disposal is 
deemed to have been made. Disposals are deemed to be made on 
various occasions, but the only one in this context on which tax is 
chargeable is that on which a person becomes absolutely entitled 
against the trustee

40
 as, for example, where the beneficiary becomes 

absolutely entitled upon fulfilling a condition, such as majority, or 
where an advancement is made to a beneficiary. As originally en-
acted, tax was chargeable on the death of a life tenant, but that was 

29 
ibid ,  s s . 22 -24.  See  al so Zim  Propert ies v Proc tor [1985] S.T .C.  90 .  

30 
ibid. ,  s .3 ,  Sch. l ;  Capi tal  Gains Tax (Annual  Exempt  Amount )  Order  2004 (S I  2004/774).  
The exempt ions are  index -l inked.  

31 
ibid.,  s.222. 

32 
ibid.,  s.262.  

33
T.C.G.A. 1992, s.l 15.  

34 
ibid. ,  ss .2A, 53 (IA).  

35 
ib i d . ,  s .70. See al so s .77.  

36 
See general ly (1991) 88/17 L.S.Gaz.  24 (M.  Button);  (1991) 5  T.L. I .  143 (M. Jacobs)  and  
152 (J.  Brown).  

37 
Unless the gains are chargeable  on the  set t lor  because he has an interest  in the set t l ement;  
T.C.G.A.  1992, s .77.  

38 
Above,  n.23.  

39 
T.C.G.A.  1992, s .87.  

40 
ibid. s.71. See Jenkins (Inspector of Taxes) v Brown [1989] 1 W.L.R. 1163;  Swires (Inspec  
tor  o f  T axe s)  v  Re nto n  [1991 ]  S .T .C .  490 ;  Fi gg  v  C lar ke  ( I nsp ec t or  o f  T a xes)  [199 7]  1  
W.L.R. 603 (beneficiari es not  absolutely ent it led i f birth of further class member possible,  
ho wev er  un l i ke l y ) .  A  dee me d  d i spo s a l ,  whe t he r  o r  no t  t ax  i s  cha r ge d ,  ha s  t he  e f f ec t  o f  
establ i shing the acquisi t ion value in  the ha nds o f  the r ecipient .  
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changed by the Finance Act 1971
41

 to bring the settlement provisions 
in line with the death rule for free estates. 

C. Inheritance Tax 

Inheritance tax is a modified version of its predecessor, capital 9-005 
transfer tax. Estate duty was replaced by capital transfer tax by the Finance 
Act 1975,

42
 with effect from March 26, 1974. This was part of a complete 

reorganisation of the structure of the taxation of capital, which was 
extended to lifetime gifts. A wealth tax, in the form of an annual tax on 
ownership of assets, was planned in 1974, but was never introduced. The 
application of capital transfer tax to lifetime gifts was largely removed by 
the Finance Act 1986, in which the tax was renamed as inheritance tax. 

i. Estate Duty. Before March 26, 1974, estate duty was the only   9-006 
tax on private capital. It was a death tax only, and payable upon 
property passing on a death.

43
 It could therefore be avoided by 

disposing of property before death; save that transfers made within seven 
years before death were subject to the tax.

44
 

The disposal would often be by the lifetime creation of a trust. 
The settlor would wish to avoid estate duty, not only on his death, 
but also upon the deaths of the beneficiaries. It was held that estate 
duty was payable upon the whole capital of a trust upon the death of 
a life tenant, or of the holder of some other limited interest.

45
 The 

members of a class of beneficiaries of a discretionary trust owned no 
interest, however, in the fund

46
; they had no more than a hope that 

the trustees' discretion would be exercised in their favour. It was 
possible, therefore, to avoid liability to estate duty, until 1969, on the 
death of the settlor and of any of the beneficiaries by creating a 
discretionary trust at least seven years before the death of the set-
tlor.

47
 No wonder that the tax was called a "voluntary tax." The 

Finance Act 1969 imposed a charge upon the death of any benefici-
ary who had received payments of income in the past seven years.

48 

The charge was on a portion of the capital equivalent to the share of 
the income received by the deceased during the "relevant" period. 
This system had little time to work, and would not in any case have 
been very effective because the trustees of a discretionary trust 

41 See  now T .C .G . A.  19 92 ,  s . 72 .  
42 The provisions a re now consol idat ed by the Inheri tance Tax  Act  1984,  hereaf ter refe rred to  

as I .H .T.A. 1984.  
4 3 F.A.  189 4 ,  s s . l ,  2 .  
44 F.A. 1968,  s .35.  
45 Cowley  (Ea r l )  v  IR C [ 189 9]  A . C .  1 98 .  
46 E ve nt u a l l y  s o  d e c i de d  i n  G a rt s id e  v  I R C [ 19 6 8 ]  A . C .  55 3;  a b o v e ,  p a ra . 8 - 0 1 6 .  
47 S ee  Pe a r s o n  v  I RC  [ 1 9 8 0 ]  C h .  1 ,  pe r  T em pl e m an  L . J .  a t  2 5 .  
48 ss.36, 37. 
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could pay the income to those whom they judged least likely to die 
in the near future; and so long as the income was thus disposed of, 
there was no objection to making capital payments to the old and 
sick beneficiaries.

49
 

9-007 ii. Capital Transfer Tax. In a White Paper on Capital Transfer 
Tax

50
 and a Green Paper on Wealth Tax,

51
 the Labour Government in 

1974 announced its intention of imposing both taxes. The policy 
was to effect a levelling of wealth

52
; estate duty, with all its loop-

holes, had conspicuously failed to do so. Capital transfer tax was a 
tax on capital transfers, whether during life or on death, and was 
planned to tax family capital, whether or not settled, at least once a 
generation. The Wealth Tax would go further, and impose a tax 
annually on capital. The imposition of a wealth tax would take some 
time, and the Government appreciated that it needed to be preceded 
by capital transfer tax. 

Capital transfer tax in its original form was a cumulative tax 
applying to all transfers of value made by an individual after March 
26, 1974 until the final transfer on death. Rates were progressive, 
and those chargeable on death (or on transfers within three years of 
death) were double those chargeable on lifetime transfers. The tax 
was modified by subsequent Conservative Governments, in particu-
lar by alleviating the cumulation principle. Instead of cumulating all 
transfers (made after March 26, 1974), only those made within the 
previous 10 years had to be cumulated, the figure finally being 
reduced to seven years.

53
 The rates of tax being progressive, these 

amendments were beneficial to the transferor. Further substantial 
modifications were made by the Finance Act 1986, which renamed 
the tax as inheritance tax, to which we now turn. 

9-008 ii. Inheritance Tax. The most significant changes brought about 
by the 1986 Act were the introduction of the "potentially exempt 
transfer" and the reintroduction of the estate duty principle of "res-
ervation of benefit." These are explained in the outline of inher-
itance tax which follows. 

The central concept of inheritance tax is the transfer of value, 
which may be chargeable, exempt or potentially exempt.

54
 There is 

a transfer of value where a person makes a disposition as a result of 
which the value of his estate immediately after the disposition is less 

49 
See F.A. 1969, s.37(3)(fe). 

50 
Cmnd.  No .5705 o f  1974.  

51 
ibid. 

52 
"The Government  i s  commit ted to  use  the t axat ion system to p romote g reater  social  and  
economic equal i ty .  Thi s requi res  a red ist ribut ion of wealth  as well  as  income."  Preface to  
Green Paper . 

" F . A .  1 9 8 6 ,  s . 1 0 1 .  
' "LH.T.A .  1984,  s s . l ,  2 .  
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than it would have been but for the transfer, and the value trans-
ferred is the amount by which the estate is the less.

55
 On a death, the 

deceased is treated as making a transfer of value of the whole of his 
estate immediately before the death.

56
 There are special rules relat-

ing to settled property,
57

 which will be examined below, and a 
number of exemptions and reliefs. The most important exemptions 
relate to transfers of any amount between spouses, whether in the 
lifetime or on death,

58
 certain foreign property,

59
 and certain personal 

exemptions.
60

 Other reliefs and exemptions relate to situations which 
were familiar with estate duty, and include gifts to charities, works 
of art, agricultural or business property, and woodlands. They cannot 
be examined here. 

The exemptions referred to above may be described as substan-
tive exemptions, to distinguish them from the potentially exempt 
transfer, introduced by the Finance Act 1986.

61
 A lifetime transfer 

by an individual made on or after March 18, 1986 is potentially 
exempt. As in the days of estate duty, it becomes chargeable if the 
transferor does not survive for seven years. If he dies within three 
years, the rates are those chargeable on a death. If he dies between 
three and seven years from the transfer, there is a taper relief on a 
sliding scale.

62
 In certain exceptional cases, in particular the creation 

of a discretionary trust, a lifetime disposition is immediately charge-
able,

63
 although at half the rates applicable on death.

64
 If the settlor 

dies within seven years, the rates are increased as described 
above. 

In the case of a lifetime transfer which is either initially charge-
able or which becomes so by reason of death within seven years, and 
in the case of a transfer on death, the rates of tax are affected by any 
chargeable transfers within the previous seven years, which must be 
cumulated.

65
 No tax will, however, be payable if the transfer falls 

within the "nil rate band," which stands at £263,000 at the time of 

55 
i b i d . ,  s .3 .  I t  may include  an omission  to  c la im an ent i t l ement :  s .3(3) .  

56 
ib i d . ,  sA .  

"  i b i d . ,  P t  I I I .  
3 8

1.H.T.A. 1984, s .  18. The exemption does not  apply to same -sex couples  who have regi s -
t ered under  the Civi l  Pa rtner ship Act  2004 ,  but  i t s  int roduct ion i s  planned.  

59 
ib i d . ,  s .6 ,  not  st r i ct ly  an exemption;  but  effect ively so.  

60 
i b i d . ,  s s . 19  e t  s e q .  These  i nc l ude  £ 3 , 000  pe r  d onor  pe r  ye a r ;  £250  p e r  do nee  pe r  yea r ;  
normal  expendi ture  out  of  income; gi f ts  in  considerat ion of marriage of  various permi t t ed  
amounts up to  £5,000;  and pa yments  for  the maintenance of  dependants ,  (s . l  1).  They give  
considerable scope for tax saving. It  is obviously important  for a donor to start giving early,  
especial ly  since the int roduction of the potent i al ly  exempt t ransfer .  

61 
ib i d . ,  s .3A, int roduced by  F.A. 1986,  s .101 and Sen.  19.  

62 
ib i d . ,  s .7 ,  as amended.  

63 
ib id . ,  s.3A. The l i fet ime creat ion of  an interest  in possession trust  was ini t ial ly chargeable  
under  the  1986 Act ,  but  t hi s  rul e  was  ab rogat ed  by  F . (No .2 )A .  1987 ,  s .96  and  Sch .7.  

64 ibid., s.2. 
65 

ibid .,  s.7. 
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writing.
66

 Thereafter the rate is 40 per cent if the transfer was on 
death or within three years of death, and 20 per cent in the case of an 
initially chargeable lifetime transfer. As mentioned above, there is a 
sliding scale applicable to a potentially exempt transfer which be-
comes chargeable.

67
 

9-009 In the case of an initially chargeable lifetime transfer, the tax may 
be paid by the transferor or the transferee. If it is paid by the 
transferor, the value of the chargeable transfer is the amount by 
which his estate is reduced, therefore the amount of the transfer for 
tax purposes must include the tax. It will be necessary to "gross up" 
the sum transferred. The amount of tax payable on any sum varies, 
not only with the size of the sum, but also with the total of prior 
chargeable transfers within the previous seven years. The calcula-
tions in any particular case can be formidable, and will be worked 
out in each case from grossing up tables. On the other hand, if the 
transferee pays the tax, the actual amount of the transfer is treated as 
the gross gift, and added to the transferor's total gifts. The amount of 
tax payable will be less; but the amount received by the transferee 
will also be less. 

The last transfer which a person makes is that of the estate on 
death. The rates applicable are those which begin at the total value 
of any taxable lifetime gifts within the previous seven years, grossed 
up as necessary. There is no question of grossing up the estate at 
death. Any tax is deducted prior to distribution. The incidence of tax 
as between specific and residuary beneficiaries is another 
problem.

68
 

It is thus necessary to keep a "score" of taxable lifetime gifts, pay 
tax on them as due, and apply the seven-year cumulation rule when 
calculating the tax liability on subsequent chargeable gifts, and ulti-
mately on death. The tax planner's job is to enable the client to make 
the best use of available exemptions and reliefs, and of the poten-
tially exempt transfer. The adviser's dilemma is that the calculations 
have to be made on a number of assumptions about future events 
and tax liabilities. 

9-010 Before examining the special rules relating to trusts, mention 
must be made of the principle of reservation of benefit. Although 
familiar under the estate duty regime, this concept was not relevant 
to capital transfer tax. It was reintroduced by the Finance Act 1986 
and is a fundamental feature of inheritance tax. The object of this 
principle is that the donor should not be permitted to take advantage 

66 ibid., s.8; Inheritance Tax (Indexation) Order 2004 (SI 2004/771). Inheritance tax is levied 
on five per cent of estates; Budget Speech 2004. The anticipated yield for 2003/04 was £2.4 
billion, with £2.8 billion projected for 2004/05. 

67 I.H.T.A. 1984, s.7(4). 
681.H.T.A. 1984, ss.38, 39. 
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of the potentially exempt transfer rule by making gifts where he 
effectively retains an interest. As Lord Hoffmann has put it, "Not 
only may you not have your cake and eat it, but if you eat more than 
a few de minimis crumbs of what was given, you are deemed for tax 
purposes to have eaten the lot".

69
 

Where an individual makes a gift on or after March 18, 1986 the 
property is treated as subject to a reservation in two cases (amend-
ments added by the Finance Acts 1999 and 2003 are dealt with 
below). First, where possession and enjoyment of the property is not 
bona fide assumed by the donee prior to the seven-year period 
ending with the donor's death (or, if the donor died within seven 
years of the gift, at the date of the gift). Secondly, where the prop-
erty is not enjoyed "to the entire exclusion, or virtually to the entire 
exclusion, of the donor and of any benefit to him by contract or 
otherwise" at any time during the seven years ending with his death 
(or, if the donor died within seven years of the gift, at any time after 
the gift

70
). There are certain exceptions, for example where the 

donor occupies the property for full consideration in money or mon-
ey's worth.

71
 Nor does the principle apply where the gift falls within 

certain of the substantive exemptions, for example (subject to ex-
ceptions) the spouse exemption.

72
 

The effect of a gift with reservation of benefit is that the property 
is treated as remaining in the estate of the donor. Hence the making 
of a gift with reservation normally has no immediate inheritance tax 
consequence, but the property will be treated as part of the donor's 
estate on death (at its value at that time) and taxed accordingly.

73
 If 

during his lifetime there is a change of circumstances so that there is 
no longer a reservation of benefit, for example where the donor 
renounces any benefit retained, a potentially exempt transfer is 
treated as made at that time, so that the donor must survive a further 
seven years if tax is to be avoided.

74
 If he dies within seven years, 

the property is taxed on its value at the date of the release of benefit, 
not of the prior gift. In the rare case where the lifetime gift is 
initially chargeable, as in the case of the creation of a discretionary 
trust, the property subject to a reservation will be treated as part of 
the settlor's estate on his death and taxed again, but relief is given 
against this double charge.

75
 

69
 Ingram v IRC [2000] 1  A.C.  293 at  304. 

™F.A.  1986, s .102.  
71 

ibid.,  Sch.20, para.6.  
72 

ibid. ,  s .l02 (5 ) .  The exceptions a re  di scussed below,  para .9 -012.  
73 

ibid., s.l02(3). 
74 ibid., s.l02(4). 
73 ibid., s.104; Inheritance Tax (Double Charges Relief) Regulations 1987 (SI 1987/1130). 



228 Taxation and Trusts 

9-011 Cases on estate duty and comparable Commonwealth legislation 
afford guidance as to what is a reservation of benefit.

76
 In the context 

of trusts, the settlor will be treated as reserving a benefit if he is 
among the class of objects of a discretionary trust,

77
 even though he 

receives nothing. Similarly if the settlor is a remunerated trustee of 
the settlement.

78
 The settlor does not, however, reserve a benefit by 

reason of being an unpaid trustee,
79

 nor if he has a reversionary 
interest in the settled property, because the subject-matter of the gift 
does not include the reversion.

80
 

One way of attempting to reduce the value of property without 
losing the right to occupy it is for the owner to arrange for the grant 
to himself of a non-assignable lease at a low rent and to give away 
the freehold reversion. The value of the latter is much reduced by 
the lease, and the lease itself is of little value on the owner's death 
because it is not assignable. The efficacy of such a scheme was the 
issue in Ingram v IRC

81
 Lady Ingram transferred her property to a 

nominee for herself who then granted her a rent-free 20-year lease 
which prohibited assignment and subletting (the transfer to the nom-
inee being necessary because a freeholder cannot grant a lease to 
himself)- The nominee then transferred the freehold reversion, sub-
ject to the lease, to trustees on certain trusts. The object was thus to 
"carve out" the lease before making the gift. The House of Lords 
held that this scheme did not amount to a gift with reservation. 
When Lady Ingram died, only the then-valueless lease was part of 
her estate.

82
 

Such a scheme is no longer effective in relation to disposals by 
way of gift on or after March 9, 1999.

83
 While the original provi-

sions continue to operate, gifts not within them may now be caught 
by the new SS.102A or 102B of the Finance Act 1986. Under S.102A 
a lifetime gift of an interest in land is a gift with reservation in the 
following circumstances: during the period of seven years ending on 
the donor's death the donor or the donor's spouse enjoys a signifi-
cant right or interest, or is party to a significant arrangement, in  

76 
See Chick v Commissioner of Stamp Duties of New South Wales [1958] A.C. 435;  Nichols v  
IRC [1975] 1  W.L .R.  534;  M unro  v C om miss ioner o f  S tam p D ut ies o f  N ew South W ales  
[1934] A.C .  61;  St .  Aubyn  v Att -G en  [1952] A.C .  11.  See al so  (1986)  83 L .S .Gaz 3728.  

77 
Att-Gen v Heywood (1887) 19 Q.B.D. 326; IRC v Eversden [2003] W.T.L.R. 893. It  does not  
seem that  the inclusion o f  hi s  spouse would have thi s  ef fect ;  (1986) 83 L.S .Gaz.  3728.  

78 
Oakes v C omm issioner o f  S tam p D uties o f  N ew  South  W ales [1954]  A.C .  57.  

79 
Comm iss ioner o f  S tam p D ut ies o f  N ew South W ales  v Perpetua l Trus tee C o.  L td  [1943]  
A .C.  425;  (1986) 83 L .S.Gaz .  3728.  

80 
ibid. 

81 
[2000] 1  A .C.  293;  (1999) 115  L.Q.R .  351  (R.  Ker r i dge ) .  

82 
Because Lady Ingram died within three years of the gift  of the freehold reversion, i t  was a  
cha r ge ab l e  t r an s fe r .  Ho wev er ,  i t  wa s  va l ued  as  a t  t he  da t e  o f  t he  g i f t .  La nd  v a l ue s  had  
increased sharply by the date of  her  death. Had the reservat ion rule  applied,  the reversion  
would have been t reated as  part  o f  he r  esta te  a t  i t s  highe r  value at  the date  of  death.  

83
F.A. 1999, s.104.  
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relation to the land, which entitles or enables the donor to occupy all 
or part of the land otherwise than for full consideration in money or 
money's worth. This would cover a case such as Ingram. A right, 
interest or arrangement is not "significant" if it does not and cannot 
prevent enjoyment of the land to the entire exclusion (or virtually to 
the entire exclusion) of the donor, or does not entitle him to occupy 
all or part of the land immediately after the disposal, but would do 
so but for the interest disposed of. Thus there is no gift with reserva-
tion where the donor gives a leasehold interest and retains the 
reversion. 

By S.102B, a gift of an undivided share in land (an interest under a 
tenancy in common) is not a gift with reservation, provided: (a) the 
donor does not occupy (other than for full consideration) to the 
exclusion of the donee, or (b) the donor and donee both occupy and 
the donor does not receive any benefit at the expense of the donee in 
connection with the gift.

84
 This provision reflects pre-existing Reve-

nue practice. 
Exemptions applicable to the original provisions of the 1986 Act, 

such as a gift to a spouse or to charity, apply also to the provisions 
introduced in 1999.

85
 

When the reservation of benefit principle was introduced, it did 
not apply to gifts between spouses.

86
 This gave rise to a loophole 

whereby a gift by a married person could be routed through a trust 
for his or her spouse, as illustrated by IRC v Eversden.

&7
 In that case 

a settlement was created in 1988 in which the settlor's spouse had a 
life interest, followed by a discretionary trust which included the 
settlor as a beneficiary. The spouse died in 1992. It was held that no 
inheritance tax was payable on the settlor's death in 1998 because 
the reservation of benefit rule (which would otherwise have applied 
because the settlor was a beneficiary of the discretionary trust) was 
excluded by the spouse exemption. The effect of s. 102(5) was that 
the spouse exemption applied once and for all when the settlement 
was created, and was not confined to the period during which the 
spouse's life interest continued. 

This avoidance scheme has been closed by the Finance Act 2003, 
in relation to gifts made on or after June 20, 2003. The new rule 
applies to the creation of a settlement in which the settlor's spouse 
has an interest in possession, such as a life interest, so that the 
spouse exemption applies on the creation of the settlement. If the 
spouse's interest terminates before the settlor's death and the spouse 
does not on the termination become entitled to the settled property 

84 This section operates to the exclusion of ss. 102 and 102A, thus a gift satisfying s. 102B will 
not be a gift with reservation under the other sections. 

85F.A. 1986, S.102C. 86F.A. 1986, s.l02(5). 87 [2003] 
W.T.L.R. 893. 

9-012 



230 Taxation and Trusts 

or another interest in possession in it, the original settlement will be 
treated as having been made on the termination of the spouse's 
interest in possession.

88
 The effect of this is that the spouse exemp-

tion will no longer exclude the application of the reservation of 
benefit principle where the settlor has an interest in the settled 
property during the period following the termination of the spouse's 
interest. 

Concerns as to the scale of inheritance tax avoidance by the use of 
schemes which were not caught by the reservation of benefit rule led 
the Government to levy income tax on "pre-owned" assets. This 
controversial rule, introduced by the Finance Act 2004,

89
 applies 

from April 6, 2005. Income tax is payable by a person resident in the 
UK

90
 who has disposed of assets of any kind after March 18, 1986 

but retained some benefit in circumstances where the reservation of 
benefit rule does not apply. The income tax charge applies also if the 
taxpayer provided the funds to enable another person to buy prop-
erty in which the taxpayer enjoys some benefit.

91
 Only an outline 

can be given here. 
9-013 Where income tax is chargeable under the new rule, the former 

owner is treated as receiving the market rent in the case of land (less 
any lower rent actually received) or a prescribed percentage of the 
capital value of property other than land. 

As mentioned above, income tax is not chargeable where the asset 
is treated as part of the donor's estate for inheritance tax purposes 
under the reservation of benefit rule (or otherwise). Nor is it charge-
able where the reservation of benefit rule would have applied but for 
the spouse exemption or but for the provision relating to a gift of a 
share of property where the donor and donee both occupy it after the 
gift.

92
 Thus in these cases inheritance tax and income tax will be 

avoided. 
The main exemptions from the new income tax rule (most of 

which apply only to chattels and land) are as follows: 

(i) a transfer to a spouse, or to a former spouse pursuant to a 
court order; 

(ii) a transfer whereby the asset became settled property in 
which the settlor's spouse (or former spouse pursuant to a 
court order) has an interest in possession; 

8 8
F.A.  1986,  s . !02(5A) and (5B),  in se rted by F.A.  2003,  s . 185.  

89 
s .84 and Sch.15.  The rules  have l imi ted applicat ion to  intangible  p roperty.  

90 
If the resident  is not  domiciled in the UK, the income tax charge is confined to "pre -owned" 
p ro p e r t y  i n  t h e  U K.  I f  he  i s  do mi c i l e d  i n  t he  U K ,  t h e  c h a r g e  ap p l i e s  t o  " p r e - o w ne d "  
property worldwide.  

91 
T hi s  r u l e  i s  e x c l u d e d  w h er e  a  g i f t  o f  m o ne y  w a s  m a d e  a t  l e a s t  s e v e n  ye a r s  b e f o r e  t h e  
t axpayer  enjoyed a  benefi t  in  the property bought  wi th the money.  

92 
Above ,  pa ra . 9-011 .  
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(iii) where the transferor disposed of his whole interest except 
for an expressly reserved right over the property and the 
transaction was at arm's length with an unconnected person 
or was such as might be expected to be made at arm's length 
with an unconnected person; 

(iv) the value of the benefit enjoyed by the transferor does not 
exceed £5,000 in the tax year in question

93
; (v) the disposal 

was exempt for inheritance tax purposes as being for the 
maintenance of the family; 

(vi) the disposal was exempt for inheritance tax purposes under 
the annual £3,000 or small gifts exemptions; 

(vii) where the transferor became owner by inheriting the prop-
erty but it was later diverted to another beneficiary by a deed 
of variation

94
 (as where a husband left the family home to 

his wife but the will is varied so as to divert a share to the 
son in order to utilise the husband's nil rate band). 

The person who would otherwise be subject to the income tax 
charge for pre-owned assets may elect to have the asset treated as 
part of his estate for inheritance tax purposes. He must do this by 
January 31, after the end of the first tax year in which the pre-owned 
assets rule applies to him. If such an election is made, the taxpayer 
avoids income tax, but in effect his inheritance tax planning is 
reversed: property which he no longer owns and which escaped the 
reservation of benefit rule is treated as part of his estate for inheri-
tance tax purposes. 

3. INHERITANCE TAX AND SETTLEMENTS
95

 

Family trusts have been used for many years as ways of avoiding 
tax. Not surprisingly, trusts in general, and discretionary trusts in 
particular, were treated harshly by the capital transfer and inher-
itance tax legislation. There are, for inheritance tax purposes, two 
broad categories of settlements; those in which there is an interest in 
possession and those in which there is not, these being primarily 
discretionary trusts. The rules relating to reservation of benefit, dis-
cussed above,

96
 must be borne in mind in relation to both cate-

gories. 

9-014 

93 This could catch a transaction concerning a house worth £100,000 in an estate falling within 
the nil rate band, where inheritance tax avoidance would not have been the motive. 

94 Below, para.22-002. This exemption and (iv) above extend to intangible property. 
951.H.T.A. 1984, Pt HI. "Settlement" is defined in s.43(2). For foreign elements, see Foster, 

Inheritance Tax, Pt J. 96 
Above, para.9-010. 



232 Taxation and Trusts 

When the Finance Act 1986 introduced the potentially exempt 
transfer, the only type of trust to benefit from it was the accumula-
tion and maintenance trust.

97
 The lifetime creation of other settle-

ments was initially chargeable irrespective of seven-year survival. 
This position was subsequently modified so that the lifetime cre-
ation of an interest in possession settlement is now potentially ex-
empt.

98
 The lifetime creation of a discretionary trust (other than an 

accumulation and maintenance trust) remains initially chargeable. 

A. Settlements in Which There is an Interest in Possession 9-015 This 
category deals with the standard form situation of a fixed trust for 
successive beneficiaries, whose interests are specified in the trust 
instrument; as a trust for Mrs X for her life, and after her death for her 
children in equal shares. A beneficiary has an interest in possession if he is 
entitled to the income as it arises. He is so entitled even though the trustees 
have a power to revoke or to appoint elsewhere, but not if they have a 
power to accumulate the income, even if unexercised." A person entitled to 
an interest in possession under such a trust is treated for the purposes of 
inheritance tax as being beneficially entitled to the property in which his 
interest subsists.

1
 Mrs X would thus be regarded, for purposes of 

inheritance tax, not merely as the owner of a life interest in the trust 
property, but as the owner of the property itself. There are special 
provisions to deal with cases where there is a shared entitlement to the 
income,

2 
or where the beneficiary is entitled to a fixed amount,

3
 and also for 

the beneficiary who is entitled to the use and enjoyment of property which 
does not produce income.

4
 

9-016 When an interest in possession comes to an end, the person enti-
tled to the interest is treated as having at that time made a transfer of 
value of his interest. His interest is regarded as coming to an end on 
his disposing of or surrendering his interest, or on its termination in 
whole or in part by an appointment being made of the property in 
which his interest subsisted.

5
 Where the interest in possession termi-

nates during the lifetime of the person entitled to it, the transfer is 
potentially exempt.

6
 If the disposal is for a consideration in money 

97 Below, para.9-021. 
98 F. (No.2)A . 1987,  s .96 and Sch .7.  
99 See Pearson v IRC [1981] A.C. 753;  (1980) 43 M.L.R. 712  (W. M urphy) ;  (1980) 39 C.L.J.  

246 (J .  Ti ley);  (1981) 97  L.Q .R.  1;  Re Traf f ord ' s Set t l ement  [1985] Ch .  32;  Swales v  IRC  
[19 84]  3  A l l  E .R .  16 ;  Mil l er  v  I RC [1 987 ]  S .T . C .  10 8 .  

1 I .H.T.A. 1984,  s .49.  Accordingly,  reversionary interests are "excluded property" (s.48); but  
there a re  except i ons (i bid . ) .  

2 ibid., s.50(l). 
3 ibid., s.50(2). 
4 ibid., s.50(5). 
5 ibid., ss.51, 52. 
6 F.(No.2)A. 1987, s.96. 
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or money's worth, the value of the property is treated as reduced by 
the amount of the consideration,

7
 but in determining that amount, 

the value of a reversionary interest in the property (which the tenant 
for life may acquire on a partition) must be left out of account.

8 

Additionally, depreciatory transactions between the trustees and the 
persons interested under the settlement (as where the value of the 
trust property is reduced by granting a long lease of the property at a 
low rent) are treated as transfers of value.

9
 Where a person dies 

entitled to an interest in possession, he is treated as having made a 
transfer of value immediately before his death of the property in 
which the interest subsisted.

10
 

As the coming to an end of an interest in possession is treated as a 
transfer of value by the person beneficially entitled to that interest, 
the rate of any tax chargeable is determined by his personal score-
card.

11
 There is, however, no question of grossing up; for the value 

of the transfer is not the loss to the transferor, but the value of the 
property in which the interest subsisted.

12
 

There are certain reliefs and exemptions.
13

 No tax is payable 
where an interest in possession comes to an end and (subject to 
certain qualifications) it reverts to the settlor,

14
 or to the spouse, 

widow or widower of the settlor.
15

 

There is total or partial relief where the person whose interest 
comes to an end becomes on the same occasion entitled either to the 
property or to another interest in possession in the property; there is 
a potentially exempt transfer only to the extent that the value of the 
property to which he becomes entitled is less than the value of the 
property in which his interest subsisted.

16
 If, however, the life tenant 

becomes absolutely entitled by purchasing the reversion, he makes a 
potentially exempt transfer of the amount of the purchase price.

17 

The result of these rules in the case of partition is that there is a  

1 Which will be less than the value of the property in which the interest subsisted. See 
I.H.T.A. 1984, s.49(2), dealing with the case where more than the actuarial value is  
paid. 

"ibid., s.52(2). 
9 ibid., s.52(3). 
10 ibid., s.4. See IRC v Lloyds Private Banking Ltd [1998] S.T.C. 560 (right to reside for life 

gave interest in possession so that capital value taxed on death). 
" ibid., s.52(l). But the tax is payable out of the settled property, and the trustees are 

responsible for it, concurrently with the beneficiary; ibid., s.201. 12 I.H.T.A. 1984, s.52(l). " 
Terminations under protective trusts are dealt with below, (para.9-023). See also I.H.T.A. 

1984, s.90 (trustees' annuities). 
14 I.H.T.A. 1984, s.54(l). 
15 ibid., s.54(2). 
16 ibid., s.53(2). 
17 Otherwise the life tenant could reduce the value of his taxable estate, as his free estate is 

reduced by the payment, while the value of the trust property in his estate is unaffected. See 
I.H.T.A. 1984, ss.10, 55. 
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potentially exempt transfer of that part of the fund to which the 
remainderman becomes absolutely entitled. 

Some of the general exemptions which apply to transfers of non-
settled property apply also to termination of interests in possession, 
for example, transfers to a spouse or to charity, the annual exemp-
tion (£3,000) and marriage consideration

18
; and also transfers for 

family maintenance.
19

 Finally, quick succession relief reduces the 
rate of tax where tax is payable on the termination of an interest in 
possession in settled property within five years of a previous charge-
able transfer.

20
 

B. Settlements in Which There is No Interest in Possession 

9-017 i. Discretionary Trusts. In the context of inheritance tax, a dis-
cretionary trust means a settlement in which there is no interest in 
possession. Such trusts were hard hit by the original provisions of 
the 1975 Act, but the position was somewhat rationalised and ame-
liorated by the modifications of the Finance Act 1982.

21
 The present 

code applies to "relevant property,"
22

 meaning settled property in 
which there is no interest in possession, other than certain types of 
settlements which are preferentially treated.

23
 As explained above, 

the lifetime creation of a discretionary trust is initially chargeable, 
although at half the rate applicable on death.

24
 

9-018 (a) The "Exit" Charge. Tax is chargeable on any part of the funds 
which ceases to be "relevant property."

25
 This covers not only the 

simple case of a payment of capital to a beneficiary, including the 
winding-up of the trust, but also the situation where the trustees 
convert the trust into a settlement with an interest in possession or 
into an accumulation and maintenance settlement.

26
 There are certain 

exceptions to this rule; for example, no tax is payable in respect of a 
payment of costs or expenses, nor where the payment is income for 
income tax purposes in the hands of the recipient.

27
 Only a 

18 
ibid., s.57. But the small gifts exemption (£250) does not apply. Valuation reliefs on 
business and agricultural property are also available to settlements. 

19 
ibid., s.ll. 

20 
ib id . ,  s.141. 

21 
I t  has  a l so been mi t igated by the reduct ion in  ra te s;  below,  pa ra . 9 -020.  

22 
I .H.T.A.  1984,  s .58.  

23 
ibid. The exceptions include accumulat ion and maintenance trusts, discussed below, and the  
special  t rust s  mentioned in  Part  C. ,  below.  

24 
Above ,  pa ra . 9-008 .  

25
1.H.T.A. 1984, s.65(l )(a).  Tax i s a lso chargeable where the t rustees make a di sposi t ion 
resul t ing in the reduct ion in  the value of  the property;  s.65(l )(b).  See IRC  v Macpherson 
[1989] A.C. 159.  

26 
Bel ow,  pa ra .9 -021;  I n g l ew o o d  ( L o r d )  v  IR C  [1983] 1  W.L .R .  366.  

27 
I.H.T.A. 1984, s.65(5);  Stevenson (Inspector of  Taxes)  v  Wishart  [1987] 1 W.L.R. 1204. See  
also s.65(4), (6)-(8). 
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limited number of the general exemptions, such as distributions to 
charity, are available.

28
 

(b) The Decennial Charge. The "exit" charge alone is not suffi-   9-019 
cient, for the capital may not be distributed until the end of the trust 
period, which, as has been seen, may not occur until just before the 

end of the perpetuity period.
29

 It is provided, therefore, that tax is 
payable on the whole of the settled funds every 10 years, although 
only at 30 per cent of the "effective rate," as described below.

30 

Thus the capital is fully taxed broadly once a generation, whether 
the capital is distributed or retained, or the trust is converted into 
another form. 

(c) Rates of Tax. Different rules apply to the "exit" charge and   9-020 
the decennial charge, although in both cases the rates applicable to 
lifetime transfers are used. Only an outline can be given here. 

In the case of the decennial charge, tax is charged on the value of 
the "relevant property" on the day before the 10-year anniversary, at 
30 per cent of the "effective rate" which would have been charged 
on a hypothetical transfer at that time, on the assumption that the 
hypothetical transferor's cumulative total to be taken into account 
includes the settlor's chargeable transfers during the seven years 
preceding the creation of the settlement, plus the amounts, if any, 
subjected to an "exit charge" in the 10 years before the 10-year 
anniversary in question.

31
 

In the case of the "exit" charge, the rate depends on whether the 
charge is payable before or after the first 10-year anniversary. In 
both cases the amount on which tax is payable is the amount by 
which the value of the "relevant property" is diminished by the 
event in question.

32
 The rate before the first 10-year anniversary is 

the "appropriate fraction" of the rate payable on an assumed charge-
able transfer made at the time of the "exit" charge, where the 
amount is the value of the settled property at the date of the settle-
ment, and the hypothetical cumulative total is the settlor's chargea-
ble transfers during the seven years prior to the creation of the 
settlement. The "appropriate fraction" is 3/10 x N/40, where N is 
the number of completed quarters (i.e. three-month periods) be-
tween the creation of the settlement and the chargeable event.

33
 

28 
The annual  exemption (£3,000) is not  avai lable,  nor does quick succession rel ief apply. The  
valuat ion rel i efs ,  however,  avai l able  for  business  and agricul tural  property,  do apply.  

29 
Above, para.8-007. 

™I.H.T.A. 1984, ss.64, 66. 
31

1.H.T.A. 1984, s.66. 
12

 "Grossing-up" occurs, I.H.T.A. 1984, s.65(2). 
33

 
ibid., s.68. 
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Different rules apply to settlements made before March 27, 
1974.

34
 

Where an "exit" charge arises after a 10-year anniversary, tax is 
charged at the "appropriate fraction" of the rate at which it was 
charged on the last 10-year anniversary. The "appropriate fraction" 
is N/40, where N is the number of completed quarters between the 
last 10-year anniversary and the chargeable event.

35
 This rule ap-

plies also to settlements made before March 27, 1974. 
Although discretionary trusts are treated more harshly than other 

settlements, the rates outlined above are not high. Now that the 
maximum lifetime rate is 20 per cent,

36
 the rate of the decennial 

charge cannot exceed 6 per cent (being 30 per cent of the rate 
applicable to an actual transfer, as explained above). Furthermore, a 
discretionary trust within the nil rate band

37
 retains some 

attraction. 

9-021 ii. Accumulation and Maintenance Settlements. An accumula-
tion and maintenance settlement is one in which no interest in pos-
session exists, but one or more beneficiaries will, on attaining a 
specified age not exceeding 25 years, become entitled to an interest 
in possession.

38
 

It has long been common practice to create accumulation and 
maintenance settlements in favour of children in the family, and to 
give to the trustees power to apply the income at their discretion for 
the maintenance and education of the children, and to accumulate 
any income not so applied; and power to advance some or all of the 
capital for the advancement or benefit of the beneficiaries. The 
powers are now statutory,

39
 subject to the expression of a contrary 

intention, and are discussed in more detail in Chapter 20. 
Such trusts offer some attraction to a settlor who wishes to reduce 

his tax liability by setting up a trust for members of the family. The 
income of the trust will be taxed at the rate applicable to trusts 
(currently 40 per cent).

40
 Where income is paid to or applied for the 

maintenance and education of a beneficiary, the income, if the settle-
ment is irrevocable,

41
 is taxed according to the tax status of the 

beneficiary. But there is one important limitation. If the beneficiary 

Mibid., s.68(6). 
35

 ibid., s.69. 
36F.A. 1988, s.136. 
37 Above, para.9-008. On tax planning for discretionary trusts, see Foster, Inheritance Tax, 

PtM. 3aI.H.T.A. 1984, s.71. There are other conditions. See Inglewood (Lord) v IRC 
[1983] 1 

W.L.R. 366. 3"T.A. 1925, s.31; 
below, para.20-023. 
40 

Above, para.9-003. 
41 

I.C.T.A. 1988, ss.663-665. 
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is an unmarried child under 18 of the settlor,
42

 any income paid to or 
applied for his maintenance or education is aggregated for tax pur-
poses with the income of the settlor.

43
 There is no aggregation, 

however, if such income is accumulated. 
The lifetime creation of an accumulation and maintenance settle-

ment is a potentially exempt transfer.
44

 The advantage of such a trust 
is that it is not taxed under the principles, discussed above, which 
apply to settlements in which there is no interest in possession.

45 

Such trusts are favourably treated because of the difficulties in the 
way of giving capital or income to a child absolutely. Hence the 
decennial charge is not payable; nor is there any charge when a 
payment of capital is made to a beneficiary, as on an advancement, 
or when his interest vests; nor on the death of a beneficiary before 
becoming entitled.

46
 Because of these advantages, tax is payable 

when a discretionary trust is converted into an accumulation and 
maintenance settlement.

47
 In any event, the advantages of such a 

settlement are not permanently available. The trust will cease to 
qualify as an accumulation and maintenance settlement after 25 
years have elapsed since its commencement, unless all the benefici-
aries are grandchildren of a common grandparent.

48
 Tax becomes 

chargeable when the settlement ceases to qualify.
49

 

9-022 

  

C. Protective and Other Trusts 

Other forms of trusts which are entitled to special treatment are 
protective trusts,

50
 superannuation schemes,

51
 trusts for the benefit of 

employees
52

 and for disabled persons,
53

 charitable trusts,
54

 newspaper 
trusts,

55
 maintenance funds for historic buildings,

56
 and various 

special compensation funds, such as those maintained by Lloyd's 
and the Law Society.

57
 

42 cf .  grandchi ldren  of the set t lo r .  
43 I.C.T.A. 1988, s.663; above, para.9-003, n.18. Similarly in the case of income retained in a  

bare trus t for the sett lor 's child; F .A.  1 999,  s.64.  
44I.H.T.A. 1984, s.3A. 
"ibid.  s.58( l) (fc).  
46 ibid., s.71(4). The beneficiary's interest in the income normally vests at the age of 18; T.A.  

1925, s.31(l)(ii).  
47 I .H .T .A .  198 4 ,  s .6 5( l ) ( a ) ;  In g l ewo od (Lo rd)  v  IR C,  ab ove .  
48 I .H.T.A. 1984,  s .71(2 ).  The existence of a power of appointment in favour of o ther benefici  

a r i es  w i l l  no t  d i squa l i fy  t he  t ru s t  so  l ong  as  t he  p ow er  i s  n o t  exer c i sed .  
49 i b id .  s . 7 1 (3 ) ( a ) .  A l s o  w he r e  t h e  t r us t e es  en t e r  i n t o  a  " de p r e c i a t o r y  t ra n s a c t i on . "  Ta x  i s  

cha rge d  i n  t he  s a me m an ner  as  und er  s .70  ( t e mp ora ry  c ha r i t ab l e  t ru s t s ) .  
50 ibid. ,  s.88;  above,  Ch.7.  
51 ibid. ,  ss.58(l )W), 151.  
52 ibid.,  s.86. 
53 ibid.,  s.89. 
54 i bid , ,  s .58 ( l ) (a ) .  A s  t o  t empo rar y  ch ar i t ab l e  t rus t s ,  s ee  s . 70 .  
55 ibid.,  s.87. 
56 ibid., s.58(l)(c) and Sch.4. 
57 ibid., s.58(l)(e). 

9-023 
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A protective trust does not fit neatly into the two categories into 
which trusts are divided for inheritance tax purposes; for there is an 
interest in possession during the currency of the interest of the 
principal beneficiary, but a discretionary trust after the forfeiture. 
There is a charge to inheritance tax upon the death of the principal 
beneficiary; but not on the forfeiture of his interest, which, for the 
purpose of inheritance tax, is deemed to continue during the cur-
rency of the discretionary trusts which then arise.

58
 

D. Reform 

9-024 In December 2003 the Chancellor announced plans to modernise 
and simplify the income tax and capital gains tax rules for resident 
trusts. Discussion papers were then issued by the Inland Revenue, 
followed by a Consultation Document in August 2004. The main 
aim is to reduce the compliance burdens on small family trusts and 
trusts established to protect vulnerable people (the disabled

59
 and 

minors who have lost a parent). It is intended to introduce the new 
system in April 2005. 

The existing system for the taxation of trusts is too complex, with 
too many different rules for different kinds of trusts, and different 
definitions of what constitutes a trust depending on whether the tax 
in question is inheritance tax, income tax or capital gains tax. It is 
proposed that the inheritance tax definition of a settlement

60
 would 

be adopted as a common definition, and also that the residence test 
for trusts in relation to income tax and capital gains tax should be 
harmonised, using the existing income tax rules. 

As an early step in the reform, it was announced in the Budget of 
March 2004 that the first £500 of income of a trust governed by the 
Rate Applicable to Trusts (40 per cent) would be taxed only at the 
basic rate from April 2005.

61
 

58 
ibid. ,  s .88.  See Cholm ondeley v IRC [1986] S.T.C.  384.  

59 
It is proposed that the definition of a t rust for the disabled in s.89 of I.H.T.A. 1984 would be  
used. 

60
1.H.T.A. 1984, s.43. 

61
 

Above, para.9-003. 
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1. GENERAL 

A RESULTING trust is a situation in which a transferee is required by 10-001 
equity to hold property on trust for the transferor; or for the person who 
provided the purchase money for the transfer. The beneficial interest results, 
or comes back to the transferor or to the party who makes the payment. In 
effect the resulting trust is the basis of a claim to recover one's own 
property.1 This situation can arise in a wide variety of circumstances, and it 
has been seen that resulting trusts overlap with other categories.2 

1 See MacMillan Inc v Bishopsgate Investments Trust pic (No.3) [1995] 1 W.L.R. 978 
at 989. 1 Above, 

para.2-028. 
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10-002 

Resulting trusts are not subject to all the rules of express trusts. 
Their creation is not dependent on compliance with formalities

3
; and 

a child may be a resulting trustee.
4
 

The true nature of the resulting trust has been much scrutinised in 
recent years. The main points for debate have been the role of 
intention, the question of whether the beneficial interest remains in 
the transferor or is returned to him, and the linked question of 
whether the trust comes into effect only when the conscience of the 
transferee is affected by notice. 

It used to be said that resulting trusts fell into two categories: 
presumed and automatic.

5
 Under this classification the presumed 

resulting trust, arising in the case of transfers to volunteers, de-
pended on the presumed intent of the transferor, whereas automatic 
resulting trusts, arising on failure to dispose of the beneficial inter-
est, were imposed by operation of law without regard to intention. 
This classification is no longer favoured.

6
 The current view is that 

all resulting trusts are based on the absence of any intention by the 
transferor to pass a beneficial interest to the transferee.

7
 In the case 

of transfers to volunteers, this absence of intention is rebuttably 
presumed: 

"Like a constructive trust, a resulting trust arises by operation of 
law, though unlike a constructive trust it gives effect to intention. 
But it arises whether or not the transferor intended to retain a 
beneficial interest—he almost always does not—since it responds 
to the absence of any intention on his part to pass a beneficial 
interest to the recipient".

8
 

On one view it might be supposed that where a transferor fails to 
dispose of the beneficial interest, he must still have it. In other 
words, the effect of the resulting trust is that the beneficial interest 
remains in the transferor throughout. Lord Reid put it thus: "the 
beneficial interest must belong to or be held for somebody: so if it 
was not to belong to the donee or to be held by him in trust for 
somebody it must remain with the donor".

9
 The modern analysis, 

however, is that the transferor's absolute beneficial interest is not to 
be regarded as comprising separate legal and equitable interests, so 

3 L.P.A. 1925, s.53(2). 
4 Re Vinogradoff[l936] W.N. 68. 
5 Re Vandervell's Trust (No.2) [1974] Ch. 269 (Megarry J.). 
6 Westdeutsche Landesbank Girozentrale v Islington LBC [1996] A.C. 669 at 708 (Lord 

Browne-Wilkinson). See generally [1996] R.L.R. 3 (P. Birks). 
7 Chambers, Resulting Trusts; (2001)  15 T.L.I. 2 (R. Chambers). See also (1999)  18 

N.Z.U.L.R. 305 (C. Rickett), preferring the term "presumed trusts". 
8 Air Jamaica Ltd v Charlton [1999] 1 W.L.R. 1399 at 1412 (Lord Millett), giving the advice 

of the Privy Council. See also Lord Millett's judgment in Twinsectra v Yardley [2002] 2 
A.C. 164 (dissenting on another issue). 

9 Vandervell v I.R.C. [1967] 2 A.C. 291 at 308. See also 313, 329. 
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that only the legal interest passes to the transferee in situations 
where resulting trusts arise. In such cases the transferee takes the 
absolute title but holds on trust for the transferor, who acquires for 
the first time a separate equitable interest.

10
 This view is crucial to 

the theory that resulting trusts effect restitution to the transferor and 
are thus part of the law of unjust enrichment.

1
' 

Building on this point, Lord Browne-Wilkinson has sought to 
establish that the resulting trust (or indeed any other trust) will take 
effect only when the conscience of the transferee is affected by his 
becoming aware that he has received property which was not in-
tended for his benefit.

12
 His Lordship regarded this theory as "un-

controversial", but it appears problematic and unsupported by 
authority. It has been much criticised.

13
 Who would be entitled to 

the beneficial interest, for example dividends on shares, pending the 
acquisition of knowledge by the trustee? To link the creation of a 
resulting trust with the conscience of the trustee "would be a diffi-
cult and dangerous departure from existing law. There is little to be 
gained by such a move and much to be lost".

14
 A preferable view is 

that the resulting trust arises as soon as the property is transferred, 
but the transferee does not become subject to fiduciary duties and 
liability for breach of trust until he is aware of the position.

15
 Indeed, 

the duties of a resulting trustee have not been fully worked out.
16 

Lord Browne-Wilkinson's theory is not borne out by the cases on 
presumed resulting trusts,

17
 and is not necessary to the view that 

resulting trusts effect restitution. 
The situations in which resulting trusts arise will now be exam-

ined. The main examples, discussed below, involve incomplete dis-
posal of the beneficial interest and transfers of property to 
volunteers. There are other cases where resulting trusts have been 
held to arise in circumstances where the transferor intended the 
property to revert to him unless used for a particular purpose. Such 
trusts might be regarded as express. An example is Barclays Bank 

3 Westdeutsche Landesbank Gimzentrale v Islington LBC, above, at 706 (Lord Browne-
Wilkinson). 

1 Chambers, Resulting Trusts; (1998) 114 L.Q.R. 399 (Sir Peter Millett); Restitution and 
Equity, Volume One: Resulting Trusts and Equitable Compensation (P. Birks and F. Rose, 
eds, 2000); (2002) 16 T.L.I. 104 and 138 (R. Chambers). 

2 Westdeutsche Landesbank Girozentrale v Islington LBC, above. 
3 [1996] 4 R.L.R. 3 at 20 (P. Birks); (1996) 55 C.L.J. 432 (G. Jones); (1998) 114 L.Q.R. 399 

and [1998] 6 R.L.R. 283 (Sir Peter Millett); (1998) 12 T.L.I. 228 (W. Swadling); (1997-98) 
8 K.C.L.J. 147 (P. Oliver); (1998) 57 C.L.J. 33 at 35-36 (N. McBride). 

* Chambers, Resulting Trusts, p.208, highlighting problems with taxation, insurance, prior-
ities and so forth. 

5 Chambers, Resulting Trusts; (1998) 114 L.Q.R. 399 at 404 (Sir Peter Millett); (1998) 57 
C.L.J. 33 at 35-36, (N. McBride). 

5 Chambers, Resulting Trusts, Ch.9. 
7 In particular Re Vinogradoff [1935] W.N. 68, below, para.10-021, where a young child was 

held to be a resulting trustee. 
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Ltd v Quistclose Investments Ltd,
18

 where the parties intended that 
the Bank transferee should hold the funds on trust for the transferor 
if they could not be used to pay the Rolls Razor dividend; but there 
was no formal declaration. Lord Millett's analysis is that the money 
is held on resulting trust for the lender as soon as it is transferred, 
but subject to the borrower's power or duty to apply it to the speci-
fied purpose.

19
 This situation has already been considered.

20
 

A. Incomplete Disposal 
10-003 Where property is conveyed to a person in the capacity of a 

trustee, there will be a resulting trust for the grantor of any part of 
the beneficial interest which is not disposed of. This result arises by 
operation of law. As discussed above, it is based on the absence of 
any intention to benefit the transferee. It will be discussed in more 
detail in Part 2. 

B. Voluntary Conveyance 

10-004 A conveyance to a third party will in some circumstances give 
rise to a resulting trust for the transferor. The trust will be raised by a 
presumption of a resulting trust. The presumption may of course be 
rebutted. In the case of a conveyance to the transferor's wife or child 
or to a person to whom the transferor is in loco parentis, the pre-
sumption is reversed by the presumption of advancement. These 
matters are discussed in Part 3. 

C. Purchase Money Resulting Trust 

10-005 Closely related to the previous category are conveyances to trans-
ferees who provide none or only part of the purchase price. This 
category includes cases where the conveyance is made to A, but 
some or all of the purchase price is provided by B, or where the 
conveyance is to persons jointly, but the purchase price is provided 
unequally. The complex questions of the division of property owner-
ship between spouses or cohabitants, where the contribution to the 
family may be in ways other than the payment of money, will be 
dealt with in outline in Chapter 11. 

* [1970] A.C. 567; above para.2-009. See also Carreras Rothmans Ltd v Freeman Mathews 
Treasure Ltd [1985] Ch.207 (contractual arrangement whereby money paid into a special 
bank account for a specific purpose created a trust); cf. Re Multi Guarantee Co Ltd [1987] 
B.C.L.C. 257; Re E. V.T.R. Ltd [1987] B.C.L.C. 647 (Quistclose principle applied to loan for 
specific purpose which partially failed). 

' Twinsectra v Yardley [2002] 2 A.C. 164. 
' Above, para.2-009. 
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A. Where a Trust Fails 

A resulting trust may arise on the failure, for a variety of reasons, 
of an express trust. In Morice v Bishop of Durham,

2
^ the trusts were 

void; so also in Re Diplock,
22

 where a large sum of money was left 
to be applied for purposes which the executors thought to be charit-
able, and was distributed among a number of charitable institutions. 
The trusts were void. The next-of-kin were entitled under a resulting 
trust; and they were able to recover the bulk of the money from the 
charities. In Essery v Cowlard,

23
 an intending wife executed a pre-

nuptial settlement in which she conveyed the trust property to trus-
tees upon trust for herself, the intended husband and the issue of the 
marriage. The marriage never took place, but the parties cohabited 
and children were born. Six years later, the woman successfully 
reclaimed the property. The trusts failed as the "contract to marry 
had been definitely and absolutely put an end to." 

In Re Ames' Settlement
24

 property had been settled by the hus-
band's father upon the trusts of a marriage settlement, and the mar-
riage took place. Eighteen years later the wife obtained a decree of 
nullity (which then had the effect of declaring the marriage void 
from the outset).

25
 Vaisey J. decided, after the husband's death, that 

the property was held on a resulting trust for the executors of the 
settlor. 

Difficult questions arise as to the effect of void transactions. In the 
rare case where the vitiating factor prevents title passing,

26
 there is 

no need for a resulting trust. Where, however, the title passes and, 
notwithstanding the vitiating factor, the transferor intended the 
transferee to become absolute owner, there is no resulting trust but 
merely personal restitutionary liability. Thus in Westdeutsche Land-
esbank Girozentrale v Islington LBC

27
 where the bank paid money 

21 (1804) 8 Ves. 399; (1805) 10 Ves. 522; below, para. 14-005. See also Simpson v Simpson 
[1992] 1 F.L.R. 601 (transferee of bank deposit held on resulting trust for transferor where 
the latter lacked mental capacity to make a gift). 

22 [1941] Ch. 253; [1944] A.C. 341; sub nom. Chichester Diocesan Fund and Board of 
Finance (Incorporated) v Simpson; [1948] Ch. 465; [1951] A.C. 251; sub. nom. Ministry of 
Health v Simpson; below, para.23-048. 

23 
(1884) 26 Ch.D. 191;  B urgess v  Rawns ley [1975] Ch. 429 (i f  conveyance t aken joint ly  for a  
purpose which fai ls,  resul t ing trust  to each party of  his share. Majori ty view that  must  be a  
common purpose) .  

24 
[1946] Ch. 217.  

25 
A decree o f  nul l i ty  in  re spect  of  a  voidable  mar r iage now operates  to  annul  the marr iage  
only from the date of the decree absolute;  Mat rimonial  Causes Act  1973, s.16. See also the  
court ' s  power t o  make  p roperty  adj us tment s  under  s . 24.  

26 
See (1998) 114 L .Q.R .  399 at  415^ 116 (Si r  Pet e r  Mi l l e t t ) .  

27 
[1996] A.C. 669. The judgment in Re Ames, above, was regarded as confused;  ibid.,  at  715.  
Title would not have passed if the t ransact ion had been ultra vires the bank. It is considered  
in Chambers,  Result ing Trusts, pp.160-162, that  the reasons for rejecting a resul ting trust in  
Westdeutsche are unsat isfatory, and that  such a t rust  should arise wherever vit iated consent  
ent i t les the t ransferor to rest i tut ion.  

10-006 



244 Resulting Trusts 

to the local authority under a transaction which was ultra vires the 
local authority, the latter was subject only to personal liability as the 
bank had intended the authority to become absolute owner in spite 
of its mistaken belief as to the validity of the transaction. Where a 
transaction is merely voidable, as in the case of misrepresentation or 
undue influence, title passes although the transferor may elect to set 
aside the transaction. Chambers once argued that a resulting trust 
arose on such a voidable transfer,28 but he subsequently revised this 
opinion.29 The better view is that the beneficial title revests in the 
transferor on rescission, but that the transferee is the absolute owner 
pending that event.30 While this is the position in relation to a 
voidable contract, it appears to be otherwise in the case of a non-
consensual transfer of land procured by fraudulent misrepresenta-
tion, where the beneficial interest remains in the transferor.31

 

B. Incomplete Disposal of Beneficial Interest 

10-007 Unskilful draftsmanship and the failure to foresee and provide for 
future contingencies may leave the beneficial ownership incom-
plete.32 A resulting trust will then arise, although, as will be seen, 
some sets of circumstances can render this result so inconvenient 
that other solutions are sought. 

The fact that an equitable interest is not fully disposed of may not 
become apparent until some time has elapsed since the constitution 
of the trust. 

In Re Trusts of the Abbott Fund33 a sum of money was col-
lected, to be used for the maintenance of two deaf and dumb 
ladies. It was held by Stirling J. that the ladies had no enforceable 
interests in the capital sum and that on their death, the sum re-
maining went on resulting trust to the subscribers. 

The consequent problem of distribution on resulting trust among 
subscribers becomes acute when the number of subscribers is great, 
and the gifts are mostly anonymous, as in Re Gillingham Bus Disas-
ter Fund.34

 

! Chambers, Resulting Trusts, Ch.7. 
' (2001) 15 T.L.I. 2 at 7 (R. Chambers). See also Restitution and Equity—Volume 1: Result-

ing Trusts and Equitable Compensation (P. Birks and F. Rose, eds, 2000). 
' See (1998) 114 L.Q.R. 399 at 416 and [1998] 6 R.L.R. 283 (Sir Peter Millett); [2002] 10 

R.L.R. 28 (S. Worthington); Shalson v Russo [2003] W.T.L.R. 1165. 
' Callings v Lee [2001] 2 All E.R. 332 (agent procuring transfer to himself for no considera-

tion and in breach of fiduciary duty); below, para.23-052. 
'- See Re Cochrane [1955] Ch. 309; John v George [1995] 1 E.G.L.R. 9 (conveyance to 
trustees on trust for daughter at 18 gave rise to resulting trust until she reached 18). 

' [1900] 2 Ch. 326, below, para.14-002. 
' [1958] Ch. 300, below, para.14-002. 
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A number of marine cadets were injured or killed when a bus 
was driven into the rear of a marching column. The mayors of 
three towns appealed for subscriptions to a fund that would ini-
tially care for the disabled and thereafter be available for "worthy 
causes" in memory of those killed. More money was contributed 
than could be used for the object (liability at common law for the 
accident having been accepted) and the second object failed as it 
had not been confined within the limit of legal charity.

35
 Harman 

J. held that, despite the manifest inconvenience of such a deci-
sion, a resulting trust arose. All subscribers, large or small, in-
tended to contribute to a specific purpose; on that purpose being 
attained or no longer attainable, each donor had an interest by 
way of resulting trust. There was no evidence on which to arrive 
at any other conclusion. The suggestion that the money should be 
treated as bona vacantia was regarded by Harman J. as taking the 
line of least resistance in a manner unauthorised by law. "The 
resulting trust arises where [the donor's] expectation is for some 
unforeseen reason cheated of fruition and is an inference of law 
based on after-knowledge of the event."

36
 

C. Methods of Disposal of Surplus Funds 

A resulting trust is not, however, the most appropriate solution in 10-008 
many situations; and, although something of a digression, it will be 
convenient here to examine other solutions. The question arises particularly 
in two contexts: First, that of gifts to persons for stated purposes, without 
specifying what is to be done when the purposes are completed; and, 
secondly, in the context of the dissolution of unincorporated associations. 

In determining the correct solution in each of these contexts, two 
points will be of particular significance. First, did the transferor 
intend to dispose of his whole interest; or did he intend to transfer 
for a particular purpose only? Secondly, was the transfer made to a 
person in a capacity of trustee? If so, a resulting trust may be 
expected of the surplus. 

i. Transfer to Persons for Particular Purposes. If property is   10-009 
given for the care and maintenance of certain persons, what is to happen 
to the property when the period of maintenance comes to an 

5 Charities Act 1993, s.14 (below, para.15-073) provides the most convenient solution to this 
type of case, but it applies only when the gift is charitable. The fund was finally wound up 
in 1965, when the remainder of the money was paid into court. It was announced on April 
5, 1993, that the money (£7,300) was to be paid out and used for a memorial to the victims. 
For a different solution, see Re West Sussex Constabulary's Widows, Children and Benevo-
lent Fund Trust [1971] Ch.l, below. 

^ [1958] Ch. 300 at 310. 
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end? Do the intended beneficiaries (or their estates) keep the prop-
erty, or does it return on a resulting trust to the donor? The answer 
will depend on the intention of the donor, which has to be ascer-
tained from all the surrounding circumstances. The construction of 
the gift in Re Trusts of the Abbott Fund

31
 may be regarded as 

unusual. It will be noted that the beneficiaries in that case had died. 
More commonly, the gift is regarded as absolute. The principle of 
construction was laid down in Re Sanderson's Trust

3
* as follows: "If 

a gross sum be given, or if the whole income of the property be 
given, and a special purpose be assigned for that gift, the court 
always regards the gift as absolute, and the purpose merely as the 
motive of the gift, and therefore holds that the gift takes effect as to 
the whole sum or the whole income, as the case may be." Thus,  

In Re Andrew's Trust
39

 a fund was subscribed for the children 
of a deceased clergyman. An accompanying letter showed that the 
contributions were made "for or towards their education;. . .  as 
being necessary to defray the expenses of all, and that solely in 
the matter of education." After their formal education was com-
pleted, the question arose of the disposal of the surplus. Kekewich 
J. decided that the children were entitled in equal shares. 

In Re Osoba
40

 there was a gift by will of a residuary estate, 
consisting, for present purposes, of a freehold house in London, to 
the testator's widow on trust to be used "for her maintenance and 
for the training of my daughter up to University grade and for the 
maintenance of my aged mother. . . "  The mother predeceased 
the testator; the widow died in 1970, and the daughter's education 
up to university grade was completed in 1975. The children under 
an earlier marriage claimed the residue on intestacy. 

The Court of Appeal found that the testator's intention was to 
provide absolute gifts for the beneficiaries, the references to 
maintenance and to education being expressions of motive. In the 
absence of words of severance, the beneficiaries took as joint 
tenants, with the daughter becoming entitled, on her mother's 
death, to the whole. The result would have been the same if the 
daughter had not gone to university. 

37
 [1900] 2 Ch. 326. 

38
per Page Wood V.-C. (1857) 3 K. & J. 497 at 503; Barlow v Grant (1684) 1 Vern. 255. 

39 
[1905] 2Ch.  48.  

40 
[1979] 1 W.L.R. 247. 
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ii. Surplus Funds on Dissolution of Unincorporated Asso-
ciation.

41
 

(a) Trust or Contract. As will be seen in Chapter 14, funds of   10-010 
such an association will sometimes be held by trustees on an express 

trust for the members and sometimes by the treasurer or committee 
on a bare trust; in either case the property rights in the assets of the 
society are likely to be governed by the rules of the society which 
operate as a contract between the members. The question whether 
the property is held upon the terms of any trust created by the donor, 
or whether it is held by the members absolutely according to their 
contractual rights is relevant here also. The question commonly 
arises on a dissolution. It will be seen in the analysis which follows 
that the distinction between rights governed by a trust and those 
governed by a contract has not always been kept clear. In the case of 
a failure of a trust, the most appropriate solution is by way of 
resulting trust. In a case of dissolution of a society where the rights 
of the members are governed by a contract (i.e. by the rules of 
the society) the likely solution is in accordance with the terms of the 
contract; and if the contract is silent; by equal division among the 
members. The Crown might claim the fund as bona vacantia. It may 
also have to be considered whether any third party contributors may 
have a claim to participate in the distribution along with the mem-
bers. Whether the matter is regarded as one of trust or contract 
affects the question of who is entitled and the calculation of the 
share. All these solutions will be demonstrated here, although the 
analysis in the earlier cases was subject to criticism by Walton J. in 
Re Bucks Constabulary Fund (No.2).

42
 

(b) Meaning of Dissolution. An association may be wound up in    10-011 
a formal manner, but in the absence of a formal dissolution, the 
question arises as to the circumstances which will justify a finding 

that the body has ceased to exist. In Re G.K.N. Bolts and Nuts Ltd 
(Automotive Division) Birmingham Works, Sports and Social 
Club,

43
 the trustees of a social club had purchased a sports ground 

for £2,200 in 1946. In 1975, membership cards ceased to be issued 
and the last annual general meeting was held. No further accounts 
were taken, the stock of drinks was sold and the steward dismissed. 
A special meeting was convened on December 18, 1975 to deal with 

41 
See general ly Warburton, Unincorporated Associations: Law & Practice (2nd ed. );  [1992]  
Conv.  41 (S.  Gardner) .  For  the meaning of "unincorporated associat ion" see Conservative  
and Unionis t  Central  Off ice v Burrell  [1982] 1  W.L.R.  522,  below,  pa ra . 14 -020.  

42 
[1979] 1  W.L.R.  936;  below,  para .10 -014.  

43 [1982] 1 W.L.R. 774;  [1983] Conv. 315 (R. Gri ffith).  See also Re William Denby & Sons Ltd 
S i c k  a n d  B e n e v o l e n t  F u n d  [ 1 9 7 1 ]  1  W . L . R .  9 7 3 ;  R e  B u c k s  C o n s t a b u l a r y  W i d o w s '  a n d  
Orphan s '  Fu nd  F r i endl y  S oc i e t y  (No . 2)  [1979 ]  1  W.L .R .  93 6 .  
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10-014 

the West Sussex Constabulary with other police forces in 1968, the 
question arose of the distribution of the fund. 

Goff J. held that the surviving members had no claim because 
first, the members had received all that they had contracted for, and 
secondly, the money was paid on the basis of contract, and not of 
trust. The funds went as bona vacantia to the Crown. The possibility 
that living members may have a contractual claim on the basis of 
frustration of the contract or failure of consideration was met by the 
Crown giving an indemnity to the trustees. 

Contributions from outside sources were divided into three cate-
gories. The first two, proceeds of entertainments, etc., and collecting 
boxes, could not be the subject of a resulting trust,

53
 they were out-

and-out payments.
54

 Identifiable donations, however, and legacies 
were in a different position. The object of the gift had failed, and the 
property was held on resulting trust. On the latter point, it is difficult 
to see why third party contributors, even if identifiable, should have 
any claim in such circumstances. The validity of the initial gift is 
usually explained on the basis that it is an absolute gift to the 
members of the association.

55
 If that is so, such contributions should 

be dealt with on the same basis as the rest of the funds. It is submit-
ted that there is no room here for a resulting trust for third 
parties. 

The more acceptable modern solution to the distribution of assets 
of an unincorporated society is among the members. The matter is 
regarded as one of contract between the members, express or im-
plied. On this analysis, the resulting trust solution is no longer 
appropriate. This is so, even though the assets of the society may be 
vested in trustees; as is indeed required in the case of unincorporated 
Friendly Societies.

56
 The trustees then hold the assets on trust for the 

members according to the rules of the society. The rules may pro-
vide for the distribution upon dissolution. Otherwise, the assets will 
be divided among the members at the time of the dissolution. 

Re Bucks Constabulary Fund (No.2)
57

 was another case of the 
distribution of a fund established to provide benefits for the wid-
ows and orphans of deceased police officers and the provision of 
payments on the death of a member or during sickness. The 

53 
Not  fol lowi ng  R e  G i l l i ng h a m  B u s  D i s a s t e r  F un d  [1958] Ch.  300 ,  above ,  pa ra . 10 -007 .  

54 Re Welsh Hospital (Netley) Fund [1921] 1 Ch. 655; Re Hillier's Trusts [1954] 1 W.L.R. 9; 
Re Ulverston and District New Hospital Building Trust [1956] Ch. 672. 

55 
Below,  para .14-019.  

56 
Fr i end l y  So c i e t i e s  Ac t  197 4  s . 49 ( l ) .  The  F r i end l y  So c i e t i e s  Ac t  199 2  p ro v i des  fo r  t he  
incorporat ion of Friendly Societ ies carrying on mutual  insurance business for  the members  
and thei r famil i es.  

" [ 1 9 7 9 ]   1  W . L . R .  9 3 6 ;  ( 1 9 8 0 )  3 9  C . L . J .  8 8  ( C .  R i c k e t t ) ;  ( 1 9 8 0 )  4 3  M . L . R .  6 2 6  ( B .  
Green). 
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ii. Surplus Funds on Dissolution of Unincorporated Asso-
ciation.

41
 

(a) Trust or Contract. As will be seen in Chapter 14, funds of   10-010 
such an association will sometimes be held by trustees on an express 

trust for the members and sometimes by the treasurer or committee 
on a bare trust; in either case the property rights in the assets of the 
society are likely to be governed by the rules of the society which 
operate as a contract between the members. The question whether 
the property is held upon the terms of any trust created by the donor, 
or whether it is held by the members absolutely according to their 
contractual rights is relevant here also. The question commonly 
arises on a dissolution. It will be seen in the analysis which follows 
that the distinction between rights governed by a trust and those 
governed by a contract has not always been kept clear. In the case of 
a failure of a trust, the most appropriate solution is by way of 
resulting trust. In a case of dissolution of a society where the rights 
of the members are governed by a contract (i.e. by the rules of 
the society) the likely solution is in accordance with the terms of the 
contract; and if the contract is silent; by equal division among the 
members. The Crown might claim the fund as bona vacantia. It may 
also have to be considered whether any third party contributors may 
have a claim to participate in the distribution along with the mem-
bers. Whether the matter is regarded as one of trust or contract 
affects the question of who is entitled and the calculation of the 
share. All these solutions will be demonstrated here, although the 
analysis in the earlier cases was subject to criticism by Walton J. in 
Re Bucks Constabulary Fund (No.2).

42
 

(b) Meaning of Dissolution. An association may be wound up in    10-011 
a formal manner, but in the absence of a formal dissolution, the 
question arises as to the circumstances which will justify a finding 

that the body has ceased to exist. In Re G.K.N. Bolts and Nuts Ltd 
(Automotive Division) Birmingham Works, Sports and Social 
Club,

43
 the trustees of a social club had purchased a sports ground 

for £2,200 in 1946. In 1975, membership cards ceased to be issued 
and the last annual general meeting was held. No further accounts 
were taken, the stock of drinks was sold and the steward dismissed. 
A special meeting was convened on December 18, 1975 to deal with 

1 See generally Warburton, Unincorporated Associations: Law & Practice (2nd ed.); [1992] 
Conv. 41 (S. Gardner). For the meaning of "unincorporated association" see Conservative 
and Unionist Central Office v Burrell [1982] 1 W.L.R. 522, below, para.14-020. 

'- [1979] 1 W.L.R. 936; below, para. 10-014. 
' [1982] 1 W.L.R. 774; [1983] Conv. 315 (R. Griffith). See also Re William Denby & Sons Ltd 

Sick and Benevolent Fund [1971] 1 W.L.R. 973; Re Bucks Constabulary Widows' and 
Orphans' Fund Friendly Society (No.2) [1979] 1 W.L.R. 936. 
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an offer to buy the land. Resolutions were passed that the land be 
sold, but no sale then took place. In 1978, the trustees sold the land 
for £253,000. One question which arose was the date the club ceased 
to exist.

44
 It was held that mere inactivity did not suffice, unless it 

was so prolonged or so circumstanced that the only reasonable 
inference was spontaneous dissolution, in which case the court must 
select a date. On the facts, it ceased to exist on December 18, 1975, 
on the basis of inactivity coupled with positive acts to wind it up. 
This would be so even if the resolution to sell the land was invalid, 
as by that date the club's activities had ceased and it had become 
incapable of carrying out its objects. 

10-012 (c) Resulting Trust for Members. In Re Printers' and Transfer-
rers' Society,

45
 a society was founded to raise funds by weekly 

contributions to defend and support its members in maintaining 
reasonable remuneration for their labour, and to provide strike and 
lock-out benefits for members. The scale of payments varied accord-
ing to the length of time a claimant had been a member of the 
society, and different conditions applied to printers and transferrers 
respectively. No provision was made by the rules for the distribution 
of the funds of the society on a dissolution. At the time of its 
dissolution the society consisted of 201 members, and its funds 
amounted to £1,000. The question arose as to how the sum was to be 
distributed. The Attorney-General made no claim to the fund as 
bona vacantia. It was held that there was a resulting trust in favour 
of those who had subscribed to the fund, and that the money was 
divisible amongst the existing members at the time of the dissolu-
tion, in proportion to the amount contributed by each member to the 
funds of the society irrespective of fines, or payments made to 
members in accordance with the rules. 

In Re Hobourn Aero Components Air Raid Distress Fund,
46

 a 
fund was established during the Second World War for employees of 
a company who were on war service or who sustained loss in air 
raids. The fund was financed by voluntary subscriptions among the 
employees, but it was not charitable. The Crown made no claim to 
the fund as bona vacantia. After the war, the fund was found to have 
a surplus. It was held that each contributor, past or present, had an 
interest in the surplus by way of resulting trust in proportion to the 
amount he had contributed, but subject to adjustment in relation to 
any benefit he had received from the fund. 

* The question of entitlement to the money is dealt with below, para.10-016. 
5 [1899] 2 Ch. 184. 
5 [1946] Ch. 86 (affirmed ibid, at 194), see especially 97-98; following Re British Red Cross 

Balkan Fund [1914] 2 Ch. 419, (which is doubted in Tudor, Charities (9th ed.), at p.397, 
n.77). 
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This conclusion, although logically consistent with the resulting 
trust analysis, is less convenient than the decision in Re Printers' 
and Transferors' Society,

47
 in that it concentrates attention on all 

the contributors to a society, however remote in time past, and not 
on those who have retained a connection with it. There is much to be 
said for the simpler solution of the earlier case, which, however, 
Cohen J. in the present case thought defensible only in cases where 
the ascertainment of the true entitlements would be too difficult. A 
more recent example is provided by Air Jamaica Ltd v Charlton,

4S 

where, however, the surplus arose in the context of a pension trust 
rather than an association. That part of the surplus which derived 
from the members' contributions resulted to them and was divided 
pro rata between the members and the estates of deceased members 
in proportion to their contributions, irrespective of benefits received 
and the dates of the contributions. 

(d) Contractual Basis. In Cunnack v Edwards,
49

 a society gov-
erned by the Friendly Societies Act 1829

50
 had been established in 

1810 to raise a fund, by the subscriptions of its members, to provide 
annuities for the widows of its deceased members. By 1879 all the 
members had died. The last widow-annuitant died in 1892, the 
society then having a surplus of £1,250. A claim to the assets was 
made by the personal representatives of the last surviving members. 
It was held that there was no resulting trust in favour of the personal 
representatives of the members of the society. Each member had 
paid away his money in return for the protection given to his widow, 
if he left one. "Except as to this he abandoned and gave up the 
money for ever."

51
 The assets went to the Crown as bona va-

cantia. 
In Re West Sussex Constabulary's Widows, Children and Benevo-

lent (1930) Fund Trust,
52

 a fund had been established to provide 
benefits to widows and certain dependants of members who died. 
The income of the fund came from members' subscriptions, the 
proceeds of entertainments, sweepstakes, raffles and collecting 
boxes and various donations and legacies. On the amalgamation of 

10-013 

47 [1899] 2  Ch.  184.  
48 [ 19 9 9 ]  1  W . L . R .  1 3 9 9  ( PC );  [ 2 0 00 ]  C o nv .  1 7 0  ( C .  H a r pu m );  ( 2 00 0 )  1 1 6  L . Q . R .  15  ( C .  

Ricket t  and  R.  Gr antham).  The bona  vacant ia solut i on  of Davi s  v Ri chards & Wal t i ngton  
Ind us t r i es  L td  [ 19 90]  1  W.L . R .  15 11 ,  be low,  p ara . 10 -01 5 ,  wa s  c ons id ere d  wro ng .  

49 [ 1 8 9 6 ]  2  C h .  6 7 9 ;  ( 1 9 6 6 )  3 0  C o n v . ( x . s . )  1 1 7  ( H .  H i c k l i n g ) ;  ( 1 9 8 0 )  4 3  M . L . R .  6 2 6  ( B .  
Green).  The deci si on  was di st i ngui shed  in  Re Bucks  Constabulary Fund (No.2),  below,  as  
t u rn ing  u pon  t h e  co mbine d  e f fec t  o f  t he  ru l e s  an d  t he  1 82 9  Act .  

50 For the special  position of Friendly Soc iet ies, see Warburton,  Unincorporated Associations:  
L aw  & P ra c t i ce  ( 2 n d  e d . ) ,  pp . 5 - 6 .  

51 [18 96]  2  Ch .  67 9  a t  683 .  
52 [1971] Ch. 1; (1971) 87 L.Q.R. 464 (M. Albery). 
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10-014 

the West Sussex Constabulary with other police forces in 1968, the 
question arose of the distribution of the fund. 

Goff J. held that the surviving members had no claim because 
first, the members had received all that they had contracted for, and 
secondly, the money was paid on the basis of contract, and not of 
trust. The funds went as bona vacantia to the Crown. The possibility 
that living members may have a contractual claim on the basis of 
frustration of the contract or failure of consideration was met by the 
Crown giving an indemnity to the trustees. 

Contributions from outside sources were divided into three cate-
gories. The first two, proceeds of entertainments, etc., and collecting 
boxes, could not be the subject of a resulting trust,

53
 they were out-

and-out payments.
54

 Identifiable donations, however, and legacies 
were in a different position. The object of the gift had failed, and the 
property was held on resulting trust. On the latter point, it is difficult 
to see why third party contributors, even if identifiable, should have 
any claim in such circumstances. The validity of the initial gift is 
usually explained on the basis that it is an absolute gift to the 
members of the association.

55
 If that is so, such contributions should 

be dealt with on the same basis as the rest of the funds. It is submit-
ted that there is no room here for a resulting trust for third 
parties. 

The more acceptable modern solution to the distribution of assets 
of an unincorporated society is among the members. The matter is 
regarded as one of contract between the members, express or im-
plied. On this analysis, the resulting trust solution is no longer 
appropriate. This is so, even though the assets of the society may be 
vested in trustees; as is indeed required in the case of unincorporated 
Friendly Societies.

56
 The trustees then hold the assets on trust for the 

members according to the rules of the society. The rules may pro-
vide for the distribution upon dissolution. Otherwise, the assets will 
be divided among the members at the time of the dissolution. 

Re Bucks Constabulary Fund (No.2)
57

 was another case of the 
distribution of a fund established to provide benefits for the wid-
ows and orphans of deceased police officers and the provision of 
payments on the death of a member or during sickness. The  

" Not following Re Gillingham Bus Disaster Fund [1958] Ch. 300, above, para.10-007. 
54 

Re Welsh Hospital (Netley) Fund [1921] 1 Ch. 655; Re Hillier's Trusts [1954] 1 W.L.R. 9; 
Re Ulverston and District New Hospital Building Trust [1956] Ch. 672. 

55 Below,  p ara . 14 -01 9 .  
56 F r i e n d l y  S o c i e t i e s  A c t  1 9 7 4  s . 4 9 ( l ) .  T h e  F r i e n d l y  S o c i e t i e s  A c t  1 9 9 2  p r o v i d e s  f o r  t h e  

incorporat ion of Friendly Societ ies car rying on mutual  insurance business for  the members  
and thei r famil ies.  

57 [ 1 9 7 9 ]   1  W . L . R .  9 3 6 ;  ( 1 9 8 0 )  3 9  C . L . J .  8 8  ( C .  R i c k e t t ) ;  ( 1 9 8 0 )  4 3  M . L . R .  6 2 6  ( B .  
Green).  
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Bucks Constabulary amalgamated with other constabularies and 
in 1968 the fund was wound up. 

The question of the proper method of distribution came before 
Walton J., who held that the assets should be divided equally 
among members alive at the date of dissolution. If the society was 
moribund, as where there were no members or only one member 
left, the property would be ownerless. Only then would the Crown 
be entitled. Walton J. emphasised the distinction between prop-
erty held under the terms of the trust, and that governed by con-
tract. In such a case, quoting Brightman J.

58
 

"The right of the member of the fund to receive benefits is a 
contractual right and the member ceases to have any interest in 
the fund if and when he has received the totality of the benefits 
to which he was contractually entitled. In other words, there is 
no possible claim by any member founded on a resulting 
trust. . . .  If it has been dissolved or terminated, the members 
entitled to participate would prima facie be those persons who 
were members at the date of dissolution or termination."

59
 

The West Sussex
60

 decision, although distinguishable on the 
ground that it did not involve a Friendly Society, was criticised by 
Walton J. on the basis that the principle of law applicable to the 
members' club cases should have governed the distribution. It 
made no difference whether or not the association was for the 
benefit of the members themselves. They controlled the assets, 
which were theirs all along. Thus bona vacantia was not an 
appropriate solution in that case. 

Similar problems may arise in the context of surplus pension 10-015 
funds. As this situation involves a trust rather than an unincorporated 
association, it may be expected (in the absence of rules in the pension 
scheme to deal with it) that the surplus would be held on resulting trust for the 
contributors. In Davis v Richards & Walling-ton Industries Ltd,

6}
 however, 

Scott J. considered that any resulting trust to the members would be excluded 
by implication, partly because of the difficulty of calculating their shares in 
view of the different benefits received, and partly because tax relief would 
be lost if the members received under a resulting trust any sums in excess of 
the maximum benefits permitted by the relevant legislation. Thus the bona 
vacantia solution was preferred. This analysis 

58 Re William Denby and Sons Ltd Sick and Benevolent Fund [1971] 1 W.L.R. 973 at 978. 
59 

[1979] 1  W.L.R.  936 at  948.  
60 

Above. 
61 

[ 19 9 0 ]  1  W. L . R .  1 5 1 1 ;  [ 1 9 91 ]  C o n v .  3 6 6  ( J .  M a r t i n ) ;  [ 1 9 92 ]  C o n v .  4 1  ( S .  G a rd n e r ) ;  
Chambers,  Result ing Trusts,  p.66. 
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was considered to be wrong by the Privy Council in Air Jamaica Ltd 
v Charlton

62
 on the basis that a resulting trust cannot be avoided 

simply because the transferor does not intend to retain the beneficial 
interest: it may arise even where the transferor positively wished to 
part with the beneficial interest.

63
 The two reasons given by Scott J. 

should not have excluded a resulting trust, which arose by operation 
of the general law and outside the scope of the tax legislation. The 
alleged difficulty of calculating the shares rested on the erroneous 
assumption that the benefits received by each member had to be 
taken into account. In the present case the proper solution was a 
resulting trust for the employer

64
 and the members. The members' 

share was divided pro rata between the members and the estates of 
deceased members in proportion to their contributions, irrespective 
of benefits received and the dates of the contributions. 

10-016 (e) Methods of Distribution Among the Members. If entitlement 
is on the basis of a resulting trust, the distribution will be made 
amongst all members, past and present, including personal represen-
tatives of deceased members, in shares proportionate to their contri-
butions. Past members may be excluded if the calculation would 
prove too difficult.

65
 We have seen, however, that the resulting trust 

analysis is not usually favoured today in cases of unincorporated 
associations. It is also unlikely, in view of Re Bucks Constabulary 
Fund (No.2),

66
 that the Crown will establish a claim to the assets as 

bona vacantia in many cases, or, as submitted above,
67

 that outside 
contributors will have any claim. Assuming that the contractual 
basis is adopted, only those members existing at the date of dissolu-
tion will be entitled. Unless the rules provide otherwise, the distribu-
tion will be on a per capita basis, prima facie in equal shares, and 
ignoring actual contributions. 

In Re Sick and Funeral Society of St. John's Sunday School, 
Golcar,

6S
 a society was formed in 1866 to provide sickness and 

death benefits for its members. Those under 13 paid ^d per week, 
and the others paid Id. The benefits for those paying the whole 
subscription were twice those of the smaller subscribers. Upon the 
winding up of the society, the surplus funds were held distributable 
among the members as at that date on a per capita basis, but as the 

62 [1999] 1  W.L .R.  1399.  
63 As in  Vandervell v Inland Revenue Commissioners [1967] 2 A.C. 291, below, para. 

10-018. 
64 A  c l a u s e  i n  t h e  d e e d  e x c l u d i n g  a n y  r e p a y m e n t  t o  t h e  e m p l o y e r  w a s  t o  p r e c l u d e  a n y  

a m e n d m e n t  t o  t h e  s c h e m e  a l l o w i n g  s u c h  r e p a y m e n t  a n d  d i d  n o t  r e b u t  a  r e s u l t i n g  t r u s t  
a ri si ng out side  t he scheme.  

65 R e H ob o u r n  A er o  C o m p on e nt s  A i r  R a id  Di s t r e ss  Fu n d  [ 1 9 46 ]  C h .  8 6  a t  9 7 .  
66 [1979] 1  W.L .R.  9 36. 
67 Abo ve ,  p ara . 10 -01 3 .  
68 [1973] Ch .  51 .  
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benefits and burdens differed among the two classes of members, 
the proper basis for distribution was full shares for full members and 
half shares for the children. The per capita basis did not favour new 
members at the expense of older ones, as each got what he paid for: 
the newer members had had the benefits of membership for a short 
time and the older members for a longer time. The latter could not 
complain if they did not receive more in the winding up. 

In Re Bucks Constabulary Fund (No.2),
69

 Walton J. held that the 
prima facie rule of equal division applied also to Friendly Society 
cases, although in the past some of those cases had favoured a 
distribution in proportion to contributions.

70
 This approach was also 

adopted in Re G.K.N. Bolts & Nuts Ltd (Automotive Division) Bir-
mingham Works, Sports and Social Club,

7{
 where those entitled to 

share the assets on a per capita basis were the full members and the 
ordinary members. Honorary, temporary and associate members, 
who neither paid subscriptions nor had voting rights, were ex-
cluded. 

iii. Trust and Charge. Here also the distinction between a trust 
and a charge is important.

72
 A distinction was drawn by Lord Eldon 

in King v Denison
73

 between devises charged with payment of debts, 
and devises on trust to pay debts. In the former case it is assumed 
that the testator intended a beneficial interest for the devisee, subject 
to the payment of debts; in the latter case it is assumed that he 
intended merely to use the devisee as a vehicle for payment of the 
debts, and not to confer any benefit upon him. In the latter case there 
will, therefore, be a resulting trust of any surplus for the residuary 
devisee, or those entitled on intestacy; but there will be no resulting 
trust in the former case. In construing the language of a gift, it must 
be remembered that equity will not allow trustees themselves to give 
evidence that what was intended was a conditional gift.

74
 

10-017 

D. No Declaration of Trust 

Where property is conveyed to persons in circumstances in which    10-018 
they are intended to take as trustees, then, if no beneficial interests are 
declared, they will hold on resulting trust for the grantor; as  

69 
Above.  See  al so  E l v i d g e  v  C o u l s on ,  T he  T i m e s ,  August  27 ,  2003 .  

70 Re Printers' and Transferors' Society [1899] 2 Ch. 184; Re Lead Workmen* Fund Society 
[1904] 2 Ch. 196. 

71 
[19 82]   1  W. L .R .  77 4 .  The  fa c t s  hav e  bee n  g i ven ,  ab ove ,  pa ra .  10 - 01 1 .  S ee  a l so  Re S t  
Andrew's A llotment Associat ion [1969] 1  W.L.R.  229.  

72 
Above ,  pa ra . 2-012 .  

73 
(1813)  1  Ves.  &  Bea.  260;  Sm i t h  v  C o oke  [1891] A.C.  297;  R e  W es t  [1900] 1  Ch.  84;  R e  
F o o r d  [ 1922 ]  2  Ch .  519 ,  d i s t i ngu i shed  i n  R e  O s o b a  [1979 ]  1  W.L .R .  247 ,  above ,  pa ra .  
10-009. 

74 
R e  R ees  [1950] Ch.  204;  R e  P ugh  [1967] 1 W.L.R. 1262;  R e Ty l er [1967] 1  W.L.R.  1269;  
above,  pa ra . 5 -012,  c f .  Sm i t h  v  C oo k e  ( above) .  
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where a transfer is made to a nominee.
75

 We have seen this principle 
in operation in the case of testamentary gifts to legatees as trustees, 
without the trusts upon which they are to hold being declared prior 
to the testator's death.

76
 

The Vandervell litigation serves as a warning of the crucial impor-
tance of attention to detail in tax planning. There were two visits to 
the House of Lords and three to the Court of Appeal. The problem 
was caused by the fact that Mr. Vandervell's advisers overlooked the 
possibility of the existence of a resulting trust; when all that Mr. 
Vandervell was doing was trying to give away a large sum of money 
to charity. 

In 1958 Vandervell decided to found a Chair of Pharmacology 
at the Royal College of Surgeons with a gift of £250,000. This 
was to be effected by a scheme under which a block of shares in 
Vandervell Products Ltd would be transferred to the College, and 
the necessary dividends subsequently declared on them. Such 
dividends, in the hands of the College, would be free of liability 
to income tax and surtax.

77
 The shares were to be transferred 

subject to an option to repurchase for £5,000 in favour of Vander-
vell Trustees Ltd, a private company whose only function was to 
act as trustee for various trusts connected with the Vandervell 
family and business. It was trustee of the Vandervell children's 
trust. 

The transfer of the shares was made in 1958, and between then 
and 1961 the necessary dividends were paid to the College. 
The Revenue assessed Vandervell for surtax on the dividends on 
the ground that he had not entirely disposed of all his interest 
in the property,

78
 because, in the absence of a declaration of trust 

of the option, it was held on resulting trust for Vandervell. The 
Revenue succeeded. That was Vandervell v I.R.C.

79
 Before dis-

cussing the reasoning, it will be best to complete the story. 
On receiving the Revenue's claim in 1961, Vandervell ordered 

Vandervell Trustees Ltd to exercise the option, and they did so, 
taking £5,000 from the children's settlement to finance it. All the 
dividends since that date were paid to Vandervell Trustees Ltd, 
who applied them to the children's settlement. They so informed 
the Revenue. 

The Revenue assessed Vandervell to surtax in respect of the 
years 1961-65 on the footing that the shares were held on trust for 

75 Hodgson v Marks [1971] Ch. 892; Vandervell v I.R.C. [1967] 2 A.C. 291. 
76Re Boyes (1884) 26 Ch.D. 531; above, para.5-005; Re Pugh's W.T. [1967] 1 W.L.R. 

1262. 
77 Because the College is a charity. 781.T.A. 1952, s.415(2). Now I.C.T.A. 1988, s.685. 79 
[1967] 2 A.C. 291; (1966) 24 C.L.J. 19 (G. Jones); (1967) 31 Conv.(N.s.) 175 (S. Spencer); 

(1967) 30 M.L.R. 461 (N. Strauss). 
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him during that period. In 1965 he at last executed a deed which 
transferred all or any interest which he may have in the shares in 
favour of the children's settlement. In 1967 he died.  

Before this claim of the Revenue was litigated, Vandervell's 
estate stepped in and claimed the dividends from Vandervell Trus-
tees Ltd. If the estate succeeded, the Revenue's claim was clearly 
good; and the Revenue attempted to join the litigation in support. 
The defendants successfully excluded them.

80
 In Re Vandervell's 

Trusts (No.2) the estate succeeded before Megarry J., but failed 
before the Court of Appeal.

81
 

In the first case, Vandervell v IRC*
2
 the Revenue succeeded by a 

majority of three to two. The option was held on trust for Vander-
vell. He was effectively the grantor of the option, although it was in 
form granted by the Royal College. It was taken by Vandervell 
Trustees Ltd upon trust, but no effective trusts of the option were 
declared, "and so the defendant company held the option on an 
automatic trust for Mr. Vandervell."

83
 In this situation, there was, as 

Lord Wilberforce said "no need, or room to invoke a presumption. 
The conclusion, on the facts found, is simply that the option was 
vested in the trustee company as a trustee on trusts, not defined at 
the time, possibly to be defined later. But the equitable, or beneficial 
interest, cannot remain in the air: the consequence in law must be 
that it remains in the settlor."

84
 An indication of the parties' inten-

tion, as opposed to what they might be supposed to have desired, 
would of course have changed the whole situation. But the donor's 
mere intention not to have the beneficial interest cannot prevent a 
resulting trust.

85
 

In Re Vandervell's Trusts (No.2),
S6

 the Court of Appeal, reversing 
Megarry J., found that the resulting trust of the option in favour of 
Vandervell terminated with the exercise of the option; and that a 
trust of the shares had been declared in favour of the children's 
settlements. Criticisms of the finding of a declaration of trust have 
already been made.

87
 Another difficulty is that even if the acts of the 

trustees were sufficient to manifest an intention to create a new trust, 
how could the option and the shares be separated? Is it right to say: 
"Before the option was exercised, there was a gap in the beneficial 

10-019 

80 Re Va nd erv e l l ' s  Tru s t s  (No . l )  [ 19 71]  A .C .  91 2 .  
81 [1974] Ch .  269 .  
82 [1967] 2  A.C . 291 .  
83 [19 74]  Ch .  2 69  a t  296 ,  p er  M eg arr y  J .  
84 [19 67]  2  A .C .  291  a t  329 .  
85 [ 1 9 7 4 ]  C h .  2 6 9  a t  2 9 8 ,  p e r  M e g a r r y  J . ;  A i r  J a m a i c a  L t d  v  C h a r l t o n  [ 1 9 9 9 ]   1  W . L . R .  

1399. 
86 [1974] Ch.  269;  (1974) 38 Conv.(N.s.)  405 (P.  Clarke);  (1975) 38 M.L.R. (J.  Harris);  (1975)  

7  D.L .R.  483 (G.  Bat t e rsby).  
87 Above, paras 3-010, 4-015. 
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ownership. So there was a resulting trust for Mr. Vandervell. But, as 
soon as the option was exercised and the shares registered in the 
trustees' name, there was created a valid trust of the shares in favour 
of the children's settlement"?

88
 Other problems relating to the for-

mality requirements of Law of Property Act 1925, s.53(l)(c) were 
discussed in Chapter 4. 

3. VOLUNTARY CONVEYANCE AND THE PRESUMPTIONS 

A. Presumption of Resulting Trust: Conveyance to a Third 
Party 

10-020 i. Land. One of the effects of the Statute of Uses was to prevent 
the operation of resulting uses. Previously, a resulting use arose on a 
voluntary conveyance which did not declare a use; the beneficial 
interest reverted to the grantor. After the Statute of Uses, the use was 
executed, and the grantor retained the legal estate; the conveyance 
was thus ineffectual. When equitable interests returned under the 
name of trusts, the beneficial interest might again result to the gran-
tor in cases both of realty and personalty, where the grantee was not 
intended to take beneficially. A number of problems remain in the 
ascertainment of the intention to be ascribed to the grantor. 

The Law of Property Act, 1925, s.60(3), helps in solving these 
problems in relation to land.

89
 While before 1926 it was necessary, 

in a voluntary conveyance, to insert a use in favour of the grantee in 
order to prevent a resulting trust arising, s.60(3) makes this no 
longer essential. Section 60(3) however, only prevents the implica-
tion of a resulting trust merely by reason that the conveyance is not 
expressed to be for the benefit of the grantee. If it is intended to take 
effect as a gift, it is still preferable to make this clear in the convey-
ance, as s.60(3) does not preclude the implication of a resulting trust 
on general equitable principles.

90
 Where the transferor establishes 

that no gift was intended, s.60(3) does not prevent the finding of a 
resulting trust. 

In Hodgson v Marks,
91

 Mrs. Hodgson was an old lady who was 
the registered owner of a house. A lodger, Evans, lived there. Mrs. 

88 per  L or d  De nning  M .R.  a t  3 20 ;  Lawto n  L . J .  m ad e  t he  sa me po in t :  "The re  c o u ld  no t  be  a  
res u l t i ng  t rus t  o f  a  ch os e  i n  ac t i on  wh ich  was  no  m or e" :  i b id . ,  at  32 5 .  

89 "In a volunta ry conveyance a resul t ing  t rust  fo r the g rantor shal l  not  be i mpl ied merely by  
r e a s o n  t h a t  t h e  p r o p e r t y  i s  n o t  e x p r e s s e d  t o  b e  c o n v e y e d  f o r  t h e  u s e  o r  b e n e f i t  o f  t h e  
grantee. " 

90 This was accepted by the Court  o f Appeal  in Lohia v Lohia  (2002) 16 T.L .I.  231,  al though  
the quest ion  whether  the p resumpt ion had been abol ished did not  need t o be decided in the  
ci rcumstances o f  t hat  case .  

91 [1971] Ch .  892 .  
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Hodgson developed an affection for Evans, and trusted him to 
look after all her affairs. Her nephew disapproved of Evans, and 
tried to persuade Mrs. Hodgson to turn him out. To protect Evans, 
she transferred the house to him, under an oral agreement that she 
would continue to be beneficial owner. Evans, as registered 
owner, sold it to a bona fide purchaser, Marks, and the question 
was whether Mrs. Hodgson was protected against Marks. 

The Court of Appeal held that she remained beneficial owner in 
equity, and that this was an overriding interest,

92
 The express oral 

agreement in her favour was unenforceable under the Law of 
Property Act 1925, s.53(l)(£>). Evidence of her intention was 
however admissible, and this gave rise to a resulting trust of the 
beneficial interest, which was not affected by s.53(l). Section 
60(3) was not discussed. 

ii. Personalty. In relation to personalty, the initial presumption   10-021 
remains that a voluntary transfer to a third party gives rise to a resulting 
trust. 

In Re Vinogradoff,
93

 the testatrix had transferred a sum of £800 
War Loan, then standing in her name, into the joint names of 
herself and her granddaughter, then four years old. The testatrix 
continued to receive the dividends until her death. 

Farwell J. held that, even though a child may not be appointed a 
trustee, the presumption of resulting trust applied, and the grand-
daughter held that property on resulting trust for the estate of the 
testatrix. 

It is questionable whether such a result coincides with the real 
intention of the transferor. If, however, as would be one possible 
construction, her intention was to keep the property as her own 
during her lifetime and to give it to the granddaughter upon her 
death, such an attempted disposition would be testamentary, and 
void for failure to comply with the formal requirements of the Wills 
Act. A valid gift could be effected if intended to be held by the 
transferor for her life and after her death for the donee, or if a form 
of joint tenancy with a right of survivorship was created.

94
 

It is even more doubtful whether the presumption accords with 
the transferor's intention in the case of a transfer to the grantee 

92 
Because she was in actual  occupation. The provision i s now found in L.R.A. 2002, s.29 and  
Sch.3, para.2.  

93 
[1935] W.N. 68;  Standing v Bowring (1885) 16 Ch.D. 282 at  287;  Fowkes v Pascoe (1875)  
L.R .  10 Ch .App.  343;  Thavorn  v Bank o f  C redi t  & C omm erce In ternat ional SA [1985] 1  
Lloyd 's  Rep.  259 (resul t ing t rust  where aunt  opened bank account  in  name of  15 yea r  old  
nephew). 

94 
Fowkes v Pascoe (1875) L.R. 10 Ch.App. 343;  below,  para.10 -033.  See Thavorn v Bank of  
Credit  & Commerce In ternat io nal SA,  above,  a t  262.  
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alone. The majority of such transfers must be intended as gifts. 
Although it seems correct to say that the presumption of a resulting 
trust exist in such cases,

95
 it gives way to the slightest contrary 

evidence. The common sense of the transaction frequently prevails, 
and the rules of evidence do not prevent the sense of the transaction 
being deduced. 

Lord Browne-Wilkinson has suggested that the resulting trust in 
such cases does not arise at the date of the transfer if the transferee 
was then ignorant of the facts, but arises only when the transferee's 
conscience becomes affected.

96
 It is difficult to see how Re Vinog-

radoff supports this analysis, in view of the age of the transferee at 
all relevant times. This point has already been discussed.

97
 

B. Presumption of Advancement 

10-022 The presumption of advancement is a presumption working in the 
opposite direction. It arises where certain relationships exist, where 
the donor or purchaser is under an obligation recognised in equity, to 
support or provide for the transferee.

98
 It arises if the person to 

whom a voluntary conveyance is made is the wife or child of the 
donor, or someone to whom he stands in loco parentis. It is clear 
from the cases, however, that adult children are within the presump-
tion. Like the presumption of resulting trust, it is rebuttable by 
evidence that the donor intended to keep the beneficial interest for 
himself. The gender bias of the presumption is now thought likely to 
contravene the European Convention on Human Rights.

99
 

i. Husband and wife. 

10-023 (a) Gift by Husband. The presumption of advancement applies 
where a husband makes a transfer to his wife. The strength of the 
presumption is diminished in modern times.

1
 "It would in my 

view," said Lord Diplock in Pettitt v Pettitt, 
2
 "be an abuse of the 

legal technique for ascertaining or imputing intention to apply to 
transactions between the post-war generation of married couples 
'presumptions' which are based upon inferences of fact which an 

95 
George v H avard  (1819)  7  P ri ce  646 at  651,  per  Richards C .B.  

96 
Westdeutsche Landesbank Girozentra le v I sl ington LBC [1996] A.C.  669 at  705 -706.  

" 'Above ,  pa ra .  10 -002.  
98 

See C av a l i e r  v  C av a l i e r  (1971) 19 F.L.R.  199 (S.C.N .S.W. )  a t  205,  where Carmich ael  J .  
considered thi s  s t a tement  too narrow;  [1974] A.S.C.L.  527 (J .  Hackney).  

99 
Art i cle  5  o f  t he Sevent h P rot ocol .  See t he Law Commissi on Di scussi on Paper ,  Shar ing  
Homes (2002),  para .2 . 60.  

1 
Petti t t  v  Pett i t t [1970] A.C. 777;  Gissing v Gissing [1971] A.C. 886;  Falconer v Falconer  
[1970] 1  W.L.R.  1333.  

2 
Ab ove ,  a t  824 .  Se e  a l so  Sim ps on  v  S im pson  [19 92]  1  F .L .R .  60 1 ;  H arw oo d v  H arw ood  
[1991] 2  F.L.R. 274.  
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earlier generation of judges drew as the most likely intentions of 
earlier generations of spouses belonging to the propertied classes of 
a different social era." Pettitt v Pettitt was a case of a claim to a 
share in the ownership of a matrimonial home, as to which special 
considerations apply, and will be discussed in Chapter 11. 

In Re Eykyn's Trusts
3
 in 1877, Malins V.-C. said: "The law of 

this court is perfectly settled that where a husband transfers 
money or other property into the name of his wife only, then the 
presumption is, that it is intended as a gift or advancement to the 
wife absolutely at once . . . "  Transfers of chattels to a wife are 
within the presumption; and so is the matrimonial home which is 
conveyed to the wife although paid for by the husband. In Tinker 
v Tinker,

4
 the presumption was readily applied, in spite of the 

comments upon the presumption in Pettitt v Pettitt; but there was 
ample evidence to show that the wife was intended to benefit. 

The presumption also applies where the gift is made before mar-
riage, but with a specific marriage (which in fact takes place) in 
mind.

5
 There is no presumption of advancement where a man puts 

property into the name of his mistress,
6
 nor is there such a presump-

tion where a wife puts property into the name of her husband.
7
 With 

a matrimonial home, at least, very little evidence will suffice to 
establish a sharing of the beneficial interest.

8
 

(b) Rebuttal. The presumption can be rebutted by evidence 10-024 
which tends to show that no gift was intended. Thus, in Anson v Anson,

9
 a 

husband guaranteed his wife's banking account, and eventually the guarantee 
was called and he was obliged to pay a sum of money to the bank as a result. 
Pearson J. held that the husband could recover that sum from the wife, as the 
transaction was not in the nature of an advancement. There will be no 
advancement if, for example, a joint account was opened for the purposes 
of making it 

3 (1877) 6 Ch.D. 115 at 118; quoted in Pettitt v Pettitt, above, at 815. 
4 [1970] P. 136. 
5 MoatevMoate [1948] 2 All E.R. 486; Ulrich v Ulrich [1968] 1 W.L.R. 180; (1975) 119 S.J. 

108 (E. Ellis). A void marriage is not included. As to engaged couples, see Law Reform 
(Miscellaneous Provisions) Act 1970, s.2(l). One effect of s.2(l) is that the presumption of 
advancement applies to resolve disputes between couples whose engagement has ended; 
MossopvMossop [1989] Fam. 77; [1988] Conv. 284 (J.E.M.); cf. Bernard v Josephs [1982] 
Ch. 391 at 400. 

6 Diwell v Fames [1959] 1 W.L.R. 624; but the other rules for ascertaining the ownership of 
the home apply; below, para. 11-011. 

7 Merrier v Merrier [1903] 2 Ch. 98; Heseltine v Heseltine [1971] 1 W.L.R. 342. The Law 
Commission recommended otherwise; Law Com. No. 175 (1988), Matrimonial Property, 
para.4.19. This has not been implemented. 

*per Lord Upjohn in Pettitt v Pettitt [1970] A.C. 777 at 815. 
9 [1953] 1 Q.B. 636. Similarly where the husband lacked mental capacity to make a gift; 

Simpson v Simpson [1992] 1 F.L.R. 601. 
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easier for the wife to draw money from an account, the husband 
being ill.

10
 A joint account, though funded by the husband, will 

frequently lead to the inference of a joint tenancy in law and 
equity.'' 

10-025 ii. Father and Child. There is a presumption of advancement 
between a father and his legitimate child. The presumption here is 
stronger, and "should not.. . give way to slight circumstances."

12
 

In Re Roberts," a father took out an insurance policy on the 
life of his son and paid the premiums on it. It was contended after 
the father's death that the amounts paid by way of premium (by 
the father in his lifetime and by his estate until the son's death) 
were recoverable by his estate by means of a lien over the policy 
moneys. Evershed J. held that the presumption of advancement 
prevailed, and that each premium paid by the father during his 
lifetime was a separate advancement to the son. The premiums 
paid after the father's death by his estate were, however, recover-
able as the relationship of father and son no longer existed. 

10-026 iii. Other Relationships. But the moment one passes from this 
type of case to transfers from a mother to a child (whether or not the 
father is dead), from a father to an illegitimate child,

14
 from grand-

parents, aunts and uncles, then the presumptions fade. Whether or 
not the presumption is technically in favour of a resulting trust, or 
technically in favour of advancement, the important consideration is 
whether or not there is evidence that the donor or purchaser regarded 
himself or herself as being in loco parentis, and the donee as being 
someone for whom an obligation to provide is felt.

15
 The issue is 

treated as one of fact in the modern cases, and it is only in the  

"Marshal v Crutwell (1875) L.R. 20 Eq. 328; Simpson v Simpson, above. Housekeeping 
money was dealt with by the Married Women's Property Act 1964, under which equality of 
ownership is presumed in the absence of other evidence; cf. Re Figgis [1969] Ch. 123. For 
the human rights implications of the 1964 Act, see the Law Commission Discussion Paper, 
Sharing Homes (2002), para.5.7. 

1 Re Bishop [1965] Ch. 450; Re Figgis [1969] Ch. 123; (1969) 85 L.Q.R. 530 (M. Cullity); 
McEardy and Sons (a firm) v Warren (1994) 2 F.L.R. 338; cf. Heseltine v Heseltine [1971] 1 
W.L.R. 342 (husband had no interest where money provided by wife). 

2 per Viscount Simonds in Shephard v Cartwright, below; cf. Lord Upjohn in Pettitt v Pettitt, 
above, at 815; McGrath v Wallis [1995] 2 F.L.R. 114; below, para.10-035. 

3 [1946] Ch. 1. The policy itself was held on express trust for the son. A case where the 
presumption was rebutted is Re Gooch (1890) 62 L.T. 384 (father purchased shares to 
qualify son as director, and son handed over dividends to his father). See also McEvoy v 
Belfast Banking Co [1935] A.C. 24. 

* This principle seems unaffected by the Family Law Reform Act 1987, which in general 
removes the property law disadvantages of children of unmarried parents. 

5 See, per Page-Wood V.-C. in Tucker v Burrow (1865) 2 H. & M. 515 at 525-527; Re 
Paradise Motor Co Ltd [1968] 1 W.L.R. 1125. 
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absence of any evidence that the technical presumptions prevail.
16 

Although, therefore, in cases other than that of father and legitimate 
child, the presumption may technically be in favour of a resulting 
trust, this is not, for the vast majority of cases, a decisive factor. The 
point is well brought out by the cases dealing with widowed mothers 
and their children.

17
 In this situation, equity does not recognise in 

the mother, as it would have done in the father, an obligation to 
provide, hence there is no presumption of advancement. But the 
strangeness of this conclusion is wholly mitigated by the ease with 
which, on very little evidence, the courts will find the intent to 
advance.

18
 In the analogous sphere of the presumption against "dou-

ble portions" (whereby substantial lifetime provision for a child 
may be taken to adeem, or cancel, a legacy to that child), it has been 
held that this entirely judge-made law should move with the times. 
Thus the presumption should now apply to gifts made by mothers, 
although traditionally only a father or person in loco parentis could 
make a "portion": "both parents should nowadays be taken to be in 
loco parentis unless the contrary is proved".

19
 

iv. Admissibility of Donor's Statements. In Shephard v Cart- 10-027 
wright,

20
 C caused shares in companies he was promoting to be allotted to 

himself, his wife and his three children in 1929. The companies made 
considerable profits and in 1934 a public company was formed; the original 
shareholders received partly new shares and partly cash by way of payment 
for their old shares. C, in fact, controlled the whole family wealth, and the 
shares and money were divided between his wife and children for tax reasons. 
The wife and children at all times acquiesced in C's activities, and signed 
powers or attorney and powers to withdraw money at his wish. 

By 1936, the cash had all been withdrawn by C and spent. Divi-
dends on the shares allotted to the children were, however, treated as 
the income of the children, not the income of C. To a claim by the 
children against C's estate to recover the cash drawn by him on their 
bank accounts, it was argued that C's conduct showed that he had 
not intended the beneficial interest to vest in the children, but that 
they at all times held on resulting trust for C. The House of Lords 
rejected this contention. The onus of rebutting the presumption of 

16 
Re Vmogrado/ f  [1935] W.N.  68.  

17 
Bennet v Benne t (1879) 10 Ch.D.  474 ,  di scussing Sayre v H ughes (1868) L .R.  5  Eq.  376.  
C o m m o n w e a l t h  a u t h o r i t i e s  f a v o u r  e x t e n d i n g  t h e  p r e s u m p t i o n  o f  a d v a n c e m e n t  t o  t h e  
mother/chi ld  relat ionship;  see Nelson v Nelson (1995) 132 A.L.R. 133;  [1996] Conv. 274  
(A.  Dowl i ng);  c f .  Sekhon  v Ali ssa [1989] 2  F .L.R .  94.  See al so Si lverw ood (G eof f rey) v  
Silverwood (Arnold) (1997) 74 P.&C.R.  453 at  458 (p resumpt ion assumed in  mothe r/ son  
case). 

18 
See especial ly  Jessel  M.R.  in  Bennet v Bennet,  above.  

19 
Re C am eron (deceased) [1999] Ch .  386 at  405.  

20 
[1955] A.C. 431. Mell ish LJ. ' s judgment in Fowkes v Pascoe (1875) L.R. 10 Ch.App. 343,  
emphasi s ing the sense o f  the t ransact ion,  was expressly approved.  



262 Resulting Trusts 

advancement lay on C's executors, and there was nothing in C's 
conduct that was truly inconsistent with the presumption. The chil-
dren had acquiesced in their father's conduct, rather than acted as 
trustees for him. The House of Lords also applied the rule that 
evidence of declarations and conduct subsequent to the original 
transaction is admissible only against the party making them, though 
those made at the time of the original transaction are admissible for 
or against him. 

10-028 v. Transfers for Unlawful Purposes. A further question is 
whether a transferor who has put property in the name of the trans-
feree to achieve an unlawful purpose may rebut the presumption of 
advancement by proving his real intention. If the relevant presump-
tion is that of resulting trust, the question is whether he may rely on 
it in spite of the illegality. 

The matter was reviewed by the House of Lords in Tinsley v 
Milligan.

21
 

Two women agreed to put a house which they owned jointly 
into the name of one of them (the claimant) in order to facilitate 
fraudulent claims to housing benefit by the other (the defendant). 
Both were parties to the fraud, which was perpetrated over several 
years, but had now ceased. Eventually the claimant sought to 
evict the defendant. 

It was held by a bare majority,
22

 that the defendant could assert 
ownership of her equitable interest. The principle that a litigant 
cannot rely on his own fraud or illegality to rebut the presumption of 
advancement was confirmed.

23
 Here, however, the operative pre-

sumption was that of a resulting trust. The defendant merely had to 
found her claim on that presumption and not on any illegality. Nor 
was she seeking to enforce executory provisions of an unlawful 
contract, in which the court would not assist. This result, according 
to the majority, promoted harmony between the approaches of eq-
uity and the common law to illegality. Policy did not require a wider 
application of the "clean hands" principle, which would not deter 
fraudulent conduct. The nineteenth century authorities supported the 
claimant, but, although the wide "clean hands" approach favoured 
by Lord Eldon

24
 had never been overruled, the law on illegality had 

1 [1994] 1 A.C. 340. See generally Enonchong, Illegal Transactions. 
2 Lords Jauncey, Lowry and Browne-Wilkinson. 
3 Discussed below. The presumption may be rebutted by evidence of illegality where the 

dispute is between the transferee and a third party; R. v London Borough of Harrow Ex p. 
Coker,  The  Times, March  14,   1989.  See  also Halley  v  The Law Society  [2003] 
W.T.L.R. 845. 
In Muckleston v Brown (1801) 6 Ves. 52. 
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continued to develop. The reason why the property had been con-
veyed to the claimant was irrelevant to the defendant's claim, to 
which the presumption of resulting trust was crucial. The illegality 
only emerged because the claimant raised it; it was not necessary to 
the defendant's case.

25
 

Lords Goff and Keith dissented on the ground that the "clean 
hands" principle espoused by Lord Eldon had been consistently 
followed. Subject only to the "repentance" exception,

26
 once it had 

come to the attention of the court that the claimant did not have 
clean hands, the court would refuse assistance even though the claim 
could be established without relying on the illegality. Both the ma-
jority and the minority agreed, however, that the "public con-
science" test adopted by the Court of Appeal

27
 (whereby a claim 

would succeed in spite of the illegality if the public conscience 
would not be offended) was too vague and discretionary, and not 
based on authority. Only Parliament could introduce such a 
reform.

28
 

A solution which discourages illegality and also prevents the 
unjust enrichment of the transferee is not easy to find. It is unfortu-
nate that the majority decision is based on the old presumptions, 
which are generally regarded as outmoded.

29
 The result of Tinsley v 

Milligan is that if a husband transfers to his wife or a father to his 
daughter for an unlawful purpose, he will be unable to assert any 
claim after carrying out the purpose,

30
 whereas a wife who transfers 

to her husband, or a mother to her daughter, or a brother to his sister, 
will be successful. There seems little merit in this distinction, and in 
any event even a wife, mother or brother may be unsuccessful in the 
case of a voluntary conveyance of land, because s.60(3) of the Law 
of Property Act 1925

31
 removes the presumption of a resulting trust, 

so that the onus of proof of entitlement is on the transferor. 
The decision of the House of Lords has been much criticised.

32
 Its 

effect has been said to be that "He who comes to equity should keep 
unclean hands in his pockets."

33
 The decision has been subsequently 

25 
See  al so  H ai g h  v  K a y e  (1872)  7  Ch.App.  469 .  

26 
Discussed below.  

27 
[1992] Ch.  310.  

28 
See Il legal  Cont racts Act  1970 (New Zealand),  ss.6,  7,  permit t ing rest i tut ion of property at  
t h e  c o u r t ' s  d i s c r e t i o n ;  D u n c a n  v  M c D o n a l d  [ 1 9 9 7 ]  3  N . Z .L . R .  6 6 9 .  T i n s l e y  h a s  b e e n  
reject ed in  Aust ral i a  in favour of  a  more fl exible  public  pol i cy approach;  N elson  v  N e l son  
(1995)  132 A.L.R.  133;  (1997) 60 M.L.R.  102 (P.  Creighton) .  

29 
See Pet ti t t  v  Pett i t t  [1970] A.C. 777;  above, para.10-023;  McGrath v  Walli s  [1995] 2 F.L.R.  
114;  below,  para .10-035.  

30 
I t  i s  o t h e r wi s e  i f  t he  p u r po s e  h as  n o t  be e n  c a r r i e d  o u t ;  T ri b e  v  Tr i b e  [1 9 9 6]  C h .  1 0 7 ;  
below. 

31 
Above ,  pa ra . 10 -020.  

32 
(1993) 52 C.L.J.  394 (R. Thornton);  (1993) 7 T.L. I.  114 (M. Lunney);  [1994] Conv. 62 and  
[2004] Conv.  439 (M. Hall iwell );  (1 994) 57 M.L.R. 441 (H.  Stowe);  (1994)  110 L.Q.R. 3  
(R.  Buckley) .  For  a  di f ferent  analysi s ,  see  (1995) 111 L.Q.R.  135 (N.  Enonchong).  

33 
(1993)  143 N.L. J .  1577 (B .  Counci l ) .  

10-029 
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10-030 

applied by the Court of Appeal, although not without adverse com-
ment. In Silverwood (Geoffrey) (Executor of the Estate of Daisy 
Silverwood) v Silverwood (Arnold)

34
 Daisy (aged 87) authorised the 

withdrawal from her account of over £21,000 at the request of her 
son, A, who put the money in another account in the names of his 
two children. Daisy then applied for and received income support, 
which would not have been available if she had kept the money or 
divested herself of it in order to qualify. It was not shown, however, 
that Daisy was knowingly a party to any illegal purpose. On her 
death her son G, the executor, claimed that the children held the 
money on a resulting trust for Daisy. Applying Tinsley v Milligan

35 

his claim was upheld, although if the money had been put in the 
son's name, the estate would have been unable to rebut the presump-
tion of advancement.

353
 Nourse LJ. criticised the Tinsley principle as 

a "straightjacket",
36

 and preferred the approach of the Court of 
Appeal in that case, although on the present facts the outcome would 
have been the same. His Lordship expressed the rule as being that 
the claimant "is entitled to recover if he is not forced to plead or rely 
on the illegality. It is immaterial that he may give evidence of 
it. . . ",

37
 The matter arose again in Lowson v Coombes,

3S
 where 

elderly cohabitants both contributed to the purchase of a house, 
intending to share the beneficial interest. The house was put in the 
sole name of the woman in order to prevent the man's wife having 
any claim on it. This could be viewed as an illegal transaction under 
s.37 of the Matrimonial Causes Act 1973. When the elderly couple 
separated, the man sought a declaration that the woman held on 
resulting trust for him as to a half share. His claim was upheld, as it 
did not require reliance on illegality, although Robert Walker L.J. 
criticised the artificiality of the Tinsley principle.

39
 

It has long been established and, as mentioned above, was con-
firmed by the House of Lords, that the presumption of advancement 
cannot be rebutted by evidence of the transferor's illegal purpose. 
Thus where a husband transferred property to his wife in order to 
evade tax

40
 or to defeat his creditors

41
 the property belonged to the 

wife even if she was a party to the scheme.
42

 Similarly where a 

34 (1997) 74 p & c.R .  453.  The report  does not  st a te  the ages of  the chi ldren.  See al so  
Mortgage Express v Robson [2001]  2  All  E.R.  (Comm.) 886 (property  acqui red wi th 
fraudulent ly obtained funds) .  

15
 (1997) 74 P. & C.R. 453.  

35a •pj j jg a s s ume s  that  the presumption of  advance ment  applies  between mother and son.  
36 

ibid.,  at  458. 
37 ibid., at 459. 
38 

Ch. 373;  [1999] Conv.  242 (M.  Thompson);  [1999] L.M.C.L.Q.  465 (I .  Cotteri l l ).  Tinker v  
Tinker [1970] P.  136,  below,  pa ra . 10 -031,  was di s t ingui shed.  

39 
Above at  385.  

40 Re Emery's Investment Trusts [1959] Ch. 410. 
41 Gascoigne v Gascoigne [1918] 1 K.B. 223. 
42 ibid. 
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father transferred property to his son for an unlawful purpose.
43

 In 
these cases it appears that the unlawful purpose had been carried 
out. The question which arose in Tribe v Tribe

44
 was whether the 

presumption of advancement may be rebutted by evidence of an 
illegal purpose where that purpose has not been carried out. 

A landlord served repair notices on the tenant of two proper-
ties. The required works were substantial. If the tenant were to be 
held responsible, he would need to raise funds by selling his 
shares in his family company which occupied the premises. He 
transferred his shares to his son for a stated consideration which 
was not paid, in order to deceive the landlord as to his assets and 
thereby safeguard them. In fact the matter of the repairs was 
resolved without resort to deception, as the landlord agreed to 
the surrender of one lease and sold the reversion of the other to 
the tenant. When the son claimed to be entitled to the shares, the 
Court of Appeal held that the presumption of advancement was 
rebutted by evidence of the father's intentions, which were not 
consistent with a gift to the son. Although his purpose was illegal, 
the illegality had not been carried out.

45
 

Tinsley v Milligan did not decide that there was no exception to 
the rule that a claim could not be founded on an illegal act. Earlier 
cases established that the transferor could succeed where he "re-
pented" and withdrew from the illegal transaction, although they 
were inconsistent as to whether genuine repentance was necessary. 
In Sekhon v Alissa,

46
 for example, a mother who had a house con-

veyed into her daughter's name was able to rebut the presumption 
where her alleged purpose of capital gains tax evasion had not been 
carried out simply because the house had not yet been sold. In Tribe 
v Tribe there was no "repentance" because the father did not seek to 
recover the shares until the danger had passed. As the authorities on 
repentance were conflicting, it was held that a transferor could suc-
ceed if he withdrew from the transaction only because it was no 
longer necessary. The exception (i.e. that recovery is permitted 
where the illegal purpose has not been wholly or partly carried out) 

43 Chet t i ar  v  Chet t i ar  [1962]  A .C .  294;  Coll i er  v  Col l ier  [2003]  W.T .L .R . 617 ( i nt ent ion  t o  
dece ive c redi t o rs  and  Inl and  Revenue).  I t  was  sugges t ed in  Muckleston  v  Brown (1801)  6  
V e s .  52  a t  6 8  t h a t  w he r e  t he  t r a ns f e r o r  c ou l d  n o t  r ec o ve r ,  a n  i n n o ce nt  p e rs o n  c l a imin g  
through him could do so,  but  this seems cont ra ry to  p rinciple:  Ayerst  v Jenkins (1873) L.R.  
16 Eq .  274  at  281 .  

44 [19 96]  Ch .  1 07;  c r i t i ci se d  (1 99 6)  2 6  Fam. Law 30  ( S .  C re tne y) ;  (19 96 )  55  C .L .J .  2 3  ( G .  
Virgo);  (1996) 112 L.Q.R.  386 (F.  Rose);  (1996) 10  T.L.I.  51 (P.  Pet t i t );  [1996] R.L .R. 78  
(N.  Enonchong).  

45 
Perpetual Executors and Trustees Association of Australia Ltd v Wright (1917) 23 C.L.R. 
185 was applied. 

46 [1989] 2F.L.R. 94. 
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mitigates the harshness of the general rule, which could otherwise 
lead to injustice, and is designed to encourage withdrawal from 
fraud. The fact that "repentance" is not necessary does not further 
this policy, but it was felt that a stricter requirement could lead to 
bizarre results. 

10-031 The Court of Appeal noted the arbitrary aspects of the principles 
laid down in Tinsley v Milligan,

47
 where so much depended on the 

relationship of the parties. As the presumption of advancement has 
fallen into disfavour, "there seems to be some perversity in its 
elevation to a decisive status in the context of illegality."

48
 Miss 

Milligan had recovered although she had defrauded. There would be 
cause for concern if a claimant who had not done so could not 
recover simply because the transferee was his son. 

Millett LJ. sought to eliminate these arbitrary aspects by saying 
that the transferor would not invariably succeed where the presump-
tion of resulting trust applied.

49
 The presumption would be rebutted 

where the transferee led evidence that the transferor's subsequent 
conduct was inconsistent with any intention to retain a beneficial 
interest. An example would be where an uncle transferred assets to 
his nephew to conceal them from creditors and then settled with his 
creditors on the footing that he did not own the assets. He could not 
recover as his own conduct would be inconsistent with the retention 
of any interest. The problem with this is that the example is difficult 
to distinguish from Tinsley v Milligan itself. 

Of course, evidence that property was transferred to protect it 
from creditors does not alone rebut the presumption of advance-
ment. Rather, it reinforces it, because the only way of protecting the 
property is for the transferor to divest himself of his interest. Tinker 
v Tinker,

50
 where a husband put a house in his wife's name to protect 

it from creditors if his new business should fail, was such a case. In 
fact there were no creditors and the husband in any event was not 
dishonest as his solicitors had advised the transfer. The evidence 
strengthened rather than rebutted the presumption of advancement. 
In order to rebut the presumption, a dishonest transferor must show 
that he intended to retain an interest and conceal it from his credi-
tors. As Millett LJ. explained, compelling evidence of such an 
intention would be required. The court would be unlikely to reach 

' [1994] 1 A.C. 340. 
! [1996] Ch. 107 at 118, per Nourse LJ. See also the criticisms of Mance L.J. in Collier v 

Collier [2003] W.T.L.R. 617 at 654-655. 'His Lordship considered that Re Great Berlin 
Steamboat Co (1884) 26 Ch.Div. 616 (no 

recovery in resulting trust case where illegality carried out) had not been impliedly  
overruled. ' [1970] P. 136; cf. Heseltine v Heseltine [1971] 1 W.L.R. 342 (presumption of 

resulting trust 
not rebutted where wife transferred assets to husband to save estate duty and qualify him as 
a Lloyd's "name", although these purposes would not be achieved unless the husband took 
beneficially). 
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such a conclusion where there was no imminent threat from known 
creditors at the transfer. 

This area is currently under review by the Law Commission.
51

 10-032 
The illegality doctrine, which is based on deterrence, punishment, preventing 
profit from one's own wrongdoing, and upholding the dignity of the courts, 
should be retained, but the "reliance" principle of Tinsley v Milligan

52
 should 

be replaced by a statutory discretion. The Commission considers that the 
arbitrariness of Tinsley v Milli-gan and Tribe v Tribe

53
 is impossible to defend. 

Under the new proposals, illegality should continue to be used only as a 
defence. In exercising the proposed statutory discretion, the courts would 
consider: 

(i) the seriousness of the illegal conduct; 
(ii) the knowledge and intention of the party seeking the enforce-

ment of the transaction or the recognition of property rights 
or the recovery of benefits; 

(iii) whether the refusal to assist that party would deter ille-
gality; (iv) whether such refusal would further the purpose of 
the rule 

making the transaction illegal; and 

(v) whether such refusal would be proportionate to the ille-
gality. 

The discretion would not be exercisable if a statute making the 
conduct illegal expressly provided for the effect of the illegality. 

4. PURCHASE MONEY RESULTING TRUSTS
54 

A. 

Purchase in the Name of Another 

i. Presumptions in Favour of the Purchaser. Where a pur- 10-033 
chaser of realty or personalty takes a conveyance in the name of a third party, 
but there is nothing to indicate an intention on his part of not having the 
beneficial interest, then there is a presumption that he intended to obtain the 
beneficial interest for himself, and a resulting trust will be decreed in his 
favour. In the words of Eyre C.B.: "The 

51 Law Com. C.P. No.154 (1999), Illegal Transactions: The Effect of Illegality on Contracts 
and Trusts. See pp.64-68, discussing whether Tinsley v Milligan assists a settlor to recover 
where an express trust fails for illegality. On the proposals, see [2000] R.L.R. 82 (N. 
Enonchong); (2000) 20 L.S. 156 (R. Buckley); [2004] Conv. 439 (M. Halliwell). 

52 [1994] 1 A.C. 340. 
53 [1996] Ch .  107 .  
54 L a w  C o m m i s s i o n  p r o p o s a l s  o n  t h i s  t o p i c  h a v e  n o t  b e e n  i m p l e m e n t e d .  S e e  L a w  C o m .  

No.1 75  ( 198 8) ,  F ami l y  La w;  M at r imo nia l  Pr ope r t y .  
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trust of a legal estate .. . results to the man who advances the pur-
chase-money" ,

55
 

The presumption arises when a purchase is made in the joint 
names of a purchaser and a third party, and where a purchase is 
made in the name of third party alone; also where property pur-
chased with the contributions of more than one person is conveyed 
into the name of only one of them, or where unequal contributors 
become joint legal owners.

56
 

The classic case is Fowkes v Pascoe.
57

 

Mrs B purchased stock in the names of herself and the son of 
her widowed daughter-in-law. The son was outside the relation-
ships where the presumption of advancement would arise, hence 
he would prima facie be presumed to hold on resulting trust for 
Mrs B. But the Court of Appeal in Chancery held that the strength 
of the presumption varied according to the circumstances and 
that, once there is some evidence to rebut it, the court must look at 
the facts from a common-sense point of view. In the present case, 
the only rational inference was that Mrs B intended the purchase 
as a gift, so that the presumption of resulting trust was rebutted, 
though the effect of the gift would not be apparent until Mrs B's 
death, for the court also held that any income declared on the 
stock during Mrs B's lifetime would belong beneficially to her. 
Such a gift does not infringe the Wills Act 1837, as the legal title 
passes by the transfer; the legal title carries with it the right of 
survivorship, and all that happens on the death of Mrs B is that 
her equitable right ceases to be outstanding.

58
 There is thus no 

testamentary gift provided the lifetime transfer is complete and 
not revocable.

59
 

It was recently held that there was nothing to rebut the pre-
sumption of a resulting trust where, in addition to paying for her 
own share, a wife paid £1 to a lottery syndicate in relation to a  

' Dyer v Dyer (1788) 2 Cox 92 at 93. 
"• See Huntingford v Hobbs [1993] 1 F.L.R. 736; Carlton v Goodman [2002] 2 EL.R. 259. 
7 (1875) L.R. 10 Ch.App. 343; see also Pettitt v Pettitt [1970] A.C. 777; Hoare v Hoare 

(1983) 13 Fam.Law 142. 
3 Young v Sealey [1949] Ch. 278. The argument is not an easy one, but Romer J. preferred to 

take this view as no previous English case had taken this point under the Wills Act, and 
gifts of this sort had not previously been thought to raise difficulties. See (1992) 6 T.L.I. 57 
(J. Miller). 

' But in the case of a joint bank account opened by a husband in the name of himself and his 
wife so that either can draw on it (the account being kept in credit by the husband), there is 
a gift to the wife of what happens to be in the account at the date of the husband's death. 
The difficulties of this reasoning are discussed by Megarry J. in Re Figgis [1969] Ch. 123, 
where however Young v Sealey, above, was followed. (1969) 85 L.Q.R. 530 (M. 
Cullity). 
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share which was in her estranged husband's name. Thus the wife 
was entitled to the winnings attributable to both shares.

60
 

ii. Presumption of Advancement. As in the case of voluntary 10-034 
conveyances, a purchase in the name of a wife or child or other person to 
whom the purchaser stands in loco parentis raises a contrary presumption, as 
the purchase is presumed in these cases to be an advancement. As Lord Eldon 
said in Marlees v Franklin,

61
 "The general rule that on a purchase by one man 

in the name of another, the nominee is trustee for the purchaser is subject to 
exception where the purchaser is under a species of natural obligation to 
provide for the nominee." The presumption is weak in the case of husband 
and wife. It is stronger with a parent and child, at any rate where the house is 
for the sole occupation of the child,

62
 but may be rebutted. In Warren v 

Gurney
63

 

A father bought a house for his daughter, who was shortly to 
get married, to live in. The conveyance was taken in the name of 
the daughter, but the father retained the title deeds. On his death 
15 years later, the daughter claimed to be the beneficial owner of 
the house. The Court of Appeal held that there was a presumption 
of advancement in her favour, but that it had been rebutted by the 
fact of the retention of the title deeds, accompanied by evidence 
contemporaneous with the purchase in 1929. Retention of the 
deeds by itself is probably insufficient evidence, however, 

B. Purchase by Several in the Name of One 

The general principle is that the legal title is held on trust for the 10-035 
purchasers in the proportions in which they contributed to the purchase 
price,

64
 although in some circumstances the court may be able to infer an 

agreement (giving rise to a constructive trust) to hold in shares which are not 
proportionate to the contributions.

65
 The purchasers thus have a concurrent 

interest and can claim the due proportion of the proceeds on any eventual 
sale of the property to include a proportion of any increase in the value of the 
property.

66 
The resulting trust may arise where the land is purchased subject to 

a 

60 
Abraham s v  Trus tee in Bankruptcy o f  Abrahams,  The T im es,  Jul y 26 ,  1999 .  

61 
(1818) 1  Swans .  13 at  17.  

62 
cf .  McGrath v Wallis;  below. 

63 
[1944] 2  AH E.R.  472;  see al so Petti t t  v  Pett i t t  [1970] A.C.  777.  

64 
Wray v Steele (1814) 2 v & B. 388. The trust  is t raditionally regarded as result ing, but Lord  
B r i d g e  d e s c r i b e d  i t  a s  c o n s t r u c t i v e  i n  L l o y d s  B a n k  p i c  v  R o s s e t  [ 1 9 9 1 ]   1  A . C .   1 0 7  
at  133. 

65 
M i d l a n d  B a n k  p i c  v  C o o k e  [199 5]  4  A l l  E .R .  562 ;  D r a k e  v  W h i p p  [1996]  1  F .L .R .  826 ;  
O x l e y  v  H i s c o c k  [ 2 0 0 4 ]  3  W. L . R .  71 5 ;  ( 2 0 0 4 )  1 2 0  L . Q . R .  5 4 1  ( S .  G a r d e n e r ) ;  b e l o w,  
para. 11-007. 

66 
D w e l l  v  F a m e s  [1 9 59 ]  1  W.L .R .  62 4 ;  c f .  H u s s e y  v  P a l m e r  [1 9 72 ]  1  W.L . R .  12 8 6 .  S ee  
further, below, para. 11-014. 
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mortgage which is paid off by instalments.
67

 No resulting trust 
however arose where one member of a group was tenant of a flat, 
and all the residents shared the payment of the rent.

68
 

Cases of this kind can give rise to serious conveyancing difficul-
ties. The true facts of the purchase may be proved by oral evidence 
and, not being part of the title, may not be known to a purchaser or 
mortgagee; who may then find himself dealing with a case of co-ow-
nership without having appreciated this.

69
 Many cases under this 

head are concerned with the question of the ownership of a matrimo-
nial home, and are dealt with in Chapter 11. 

Where two people contribute to the purchase of a house for their 
joint occupation which is conveyed into the name of one, the pre-
sumption of advancement, which arises if the legal owner is the wife 
or child of the other party, is a last resort, and is rebuttable by 
comparatively slight evidence in both cases. 

In McGrath v Wallis
70

 a house was acquired for the occupation 
of a family (parents, son and daughter) but was put in the adult 
son's name to enable a mortgage loan to be obtained (the father 
being unemployed). The father contributed £34,500 towards the 
price of £42,995, the balance being raised by the mortgage. The 
father's solicitors drew up a declaration of trust whereby the 
beneficial interest was to be held as to 80 per cent for the father 
and 20 per cent for the son, but, for reasons which were not 
established, it was never executed. After the death of the parents, 
the son claimed absolute entitlement, but the Court of Appeal 
held that the presumption of advancement was rebutted. The par-
ties' intentions were to hold in shares proportionate to their 
contributions. 

The decisive features were that the son alone was acceptable as 
mortgagor (which alone was probably enough to rebut the presump-
tion); there was no evidence that the father had instructed the solici-
tors not to proceed with the declaration; and there was no reason 
why the father, who was only 63 at the time and not ill, should wish 
to give the house to the son. The observations in Pettitt v Pettitt

71 

and elsewhere as to the weakness of the presumption of advance-
ment between husband and wife applied equally to father and 
child. 

67 
Moate v M oate  [1948]  2  Al l  E.R .  486 .  

68 Savage v Dunningham [1974] Ch. 181;  (1973) 37 Conv.(N.s.) 440 (F. Crane).  
69 

Cook v Cook [1962] P. 235;  below, p.OOO.  
70 

[1995] 2  F.L.R.  114;  cr i t i c i sed i n  (1995) 25 Fara.Law 552 ( J .  Dewar) .  
71 

[1970] A.C.  777.  
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1. INTRODUCTION 

IN the last chapter we saw the part played by the doctrine of result-
ing trusts in the acquisition of property interests. Most of the modern 
cases involve disputes between married or unmarried couples over 
ownership of the home. In this chapter we will examine the special 
considerations which apply to the matrimonial or family home. The 
first part of the chapter will deal with the establishment of a proprie-
tary interest in the home, for example under the doctrines or result-
ing or constructive trusts. The second part will examine some of the 
problems of co-ownership of land. To complete the picture, refer-
ence should also be made to Chapter 27, where it will be seen that 
those who cannot establish an interest under a trust of the family 
home might nevertheless acquire rights as licensees or under the 
doctrine of estoppel. 

11-001 

  

2. ACQUISITION OF INTERESTS IN THE HOME 

A. Background to the Problem 

In the case of a married couple, one problem which arises is that 
the older rules of property law, which became established at a time 
when the wife was less likely to be earning her living than is the case 
today, do not properly recognise her contribution to the rela-
tionship: 

11-002 
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11-003 

"Until little more than a century ago the common law did not 
permit married women to own any property whatsoever. It be-
came the property of her husband. When a measure of reform was 
proposed in 1856 one Member of Parliament protested, 'If a 
woman had not full confidence in a man, let her refrain from 
marrying him'".' 

The modern view is that marriage is a partnership between equals, in 
which the wife has an economic contribution to make. But she does 
not always insist on the matrimonial home being conveyed to the 
spouses jointly; or on a declaration of trust of a share of the house in 
favour of herself. Nor is justice done to her by the presumption of a 
resulting trust, based on payment of the purchase money; first, be-
cause childcare and housework are not money-producing, and sec-
ondly, because if she has a job, her earnings may be spent on 
household expenses and not in contributing to the purchase price of 
the house. "The cock can feather the nest because he does not have 
to spend most of his time sitting on it."

2
 

Another problem stems from the fact that today a significant and 
increasing proportion of couples cohabit outside marriage. Should 
their relationship break down, the court has no statutory power to 
adjust their property interests save in the case of registered civil 
partnerships.

3
 Divorcing couples, on the other hand, can invoke the 

court's discretionary powers to order a distribution of the property 
of the spouses.

4
 This statutory jurisdiction will not be discussed 

here, but its significance must be emphasised. The following ac-
count deals only with the general law, which applies, subject to 
minor exceptions, equally to married and unmarried couples. A 
difficulty frequently encountered, as will be seen, is that the parties 
do not formulate their intention at the time the property is acquired, 
but consider the matter only when their relationship breaks 
down.

5
 

The question then is how to ensure that the ownership of the home 
is fairly shared. The possibility of giving the court, in the case of 
married couples, a wide discretionary power to declare what are the 

' Rooney v Cardona [1999] 1 F.L.R. 1236 at 1240, per Robert Walker L.J. 
2 per Sir Jocelyn Simon, extrajudicially quoted by Lord Hodson in Pettitt v Pettitt [1970] 

A.C. 777 at 811. 
3 Below, para. 11-003. 
4 Matrimonial Causes Act 1973, as amended by Family Law Act 1996; Wachtel v Wachtel 

[1973] Fam. 72. Property disputes between spouses are best settled under this jurisdiction; 
Williams v Williams [1976] Ch. 278 at 286; Suttill v Graham [1977] 1 W.L.R. 819 at 824. 
The statutory jurisdiction does not apply to engaged couples by reason of Law Reform 
(Miscellaneous Provisions) Act 1970, s.2(l); Mossop v Mossop [1989] Fam. 77; [1988] 
Conv. 286 (J.E.M.). 

5 See Carlton v Goodman [2002] 2 F.L.R. 259 at 273 (Ward L.J.): "I will try one more time: 
always try to agree on and then record how the beneficial interest is to be held. It is not very 
difficult to do." 
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appropriate shares to be held by disputing spouses in any particular 
case has been rejected

6
; likewise the concept of community of prop-

erty.
7
 A proposal

8
 that the matrimonial home should be shared 

equally was not implemented. 
After a lengthy review, the Law Commission was unable to pro-

pose any scheme based on property law principles which could 
apply satisfactorily to the diverse kinds of relationships it would 
need to cover.

9
 The current law was considered complicated, diffi-

cult to apply and unsuited to the informality of home sharers. The 
Commission made no specific proposals, but concluded that new 
approaches should be considered, following the lead of legislation in 
other jurisdictions. 

There is one area, however, in which the property rights of un-
married couples have been reformed by Parliament. Same-sex cou-
ples may register their relationship under the Civil Partnership Act 
2004. If that is done, their property and financial rights are broadly 
similar to those of married couples. Inheritance tax exemption on 
property passing to the surviving partner on death is to be intro-
duced. One partner may acquire a share or enhanced share by mak-
ing a substantial improvement to property in which either or both 
have an interest.

10
 Either party may refer to court any question 

relating to the title to or possession of property (whether or not it is 
still in the possession or control of the other party), and the court 
may make such order as it thinks fit." The registered partners are 
put in the same position as married couples in relation to wills, 
intestacy and the administration of estates.

12
 If the partnership is 

terminated by breakdown, the court may make the same kind of 
orders for financial relief as in the case of married couples, for 
example property adjustment orders and orders for sale or pension-
sharing.

13
 

The new legislation attracted criticism for putting same-sex cou-
ples in a more favourable position than heterosexual unmarried  

6 Gissing v Gissing [1971] A.C. 886. 
7 Law Com. No. 52, para.59. See also Law Com. No. 90, para.5.20. A modified community 

of property scheme has been recommended; (1999) 19 L.S. 468 (A. Barlow and C . 
Lind). 

8 Third Report on Family Property (Law Com. No. 86). These proposals were flawed by 
registration requirements. Statutory co-ownership is advocated in [1998] Conv. 202 (U. 
Riniker). 

9 Law Commission Discussion Paper: Sharing Homes (July 2002), para.3.100; criticised 
(2002) 32 Fam. Law 834 (R. Probert); [2004] Conv. 268 (C. Rotherham). See also (2002) 
32 Fam. Law 743 (S. Bridge) and 891 (Lord Justice Thorpe); (2004) 34 Fam. Law 419 
(Baroness Hale); (2004) 67 M.L.R. 143 (A. Barlow and G. James). 

10 s.65. For the provisions relating to married couples, see below, para.11-012. 1' ss.66, 67. 
Such applications may be made within three years of the termination of the civil partnership; 
s.68. 
12 s.71 and Sch.4. This includes applications under the Inheritance (Provision for Family and 

Dependants) Act 1975. 
13 s.72 and Schs 5-7. 
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couples, to which the Government's answer was that heterosexual 
couples have the option of marriage. 

Where the parties are neither married nor registered civil partners, 
their rights are determined according to the principles of property 
law, making whatever use is appropriate of evidence of agreement, 
declarations of trust (which comply with the necessary formalities 
applicable to trusts of land) and of inferences and presumptions. 

The first question to determine is whether each party owns some 
share. If so, there is co-ownership, and the house is held upon trust, 
even though it may be vested only in one.

14
 The next question is to 

determine what is the share of each party.
15

 A number of other 
problems can arise, such as a decision on sale if one party wishes to 
sell and the other to retain; questions as to the right to possession 
and the payment of rent; and the protection of an occupying co-
owner if the sole legal owner sells to a third party. 

B. Conveyance to One Party Only 

11-004 If the house is conveyed to one party only, to the man, let us 
assume, for that is the usual case, then he will prima facie be the 
owner of the whole beneficial interest as well.

16
 If the documents of 

title expressly declare the beneficial interests, that, in the absence of 
fraud or mistake, is conclusive,

17
 although those who were not par-

ties to the deed cannot be prejudiced by such a declaration if they 
have contributed.

18
 Failing that, the woman may claim a share of the 

beneficial interest in various ways. First, there may be an express 
contract in writing,

19
 or a trust in her favour which is evidenced in 

writing.
20

 Subject to estoppel arguments, an oral contract for the 
disposition of an interest in land is void. An oral declaration of a 
trust of land which is not evidenced in writing is unenforceable 
unless it has been acted upon so as to give rise to a constructive 
trust.

21
 This is discussed below. If there is no express agreement or 

declaration, direct contributions in money or money's worth have 
traditionally been regarded as giving rise to a resulting trust, but the 
House of Lords appears now to regard direct contributions as creat-
ing a constructive trust.

22
 As we will see, their Lordships considered 

that no common intention to share (giving rise to a constructive  

14 
Below, para. 11-016. 

15 
Below,  para .11-013.  

16 
Gissing v Gissing [1971] A.C.  886 at  900,  901,  910;  Burns v Burns [1984] Ch.  317.  

" Pe tt i t t  v  Pe tt i t t  [1970]  A.C .  777 at  813;  G oodm an v G al lan t [1986]  Fa ra .  106 .  
1 8

 See City o f  London Building Socie ty v F legg [1988] A.C.  54.  
"La w of  P ro per t y  ( Mi sce l l ane ou s  P r ov i s i ons )  A c t  1989 ,  s . 2 .  See  ( 19 90)  10  L .S .  32 5  (L .  

Bently and P. Coughlan) .  
20

L.P.A. 1925, s.53(l )(fe).  
21 

Midland Bank L td v  D obson [1986] 1  F .L.R.  171;  G rant v Edw ards [1986]  Ch .  638.  
22 

Lloyds Bank p ic v Rosse t  [1991] 1  A .C.  107.  
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trust) could be inferred from indirect contributions. Finally, a trust 
has been imposed in some cases simply in the interests of 
justice.

23
 

i. Express Agreement or Declaration. If the declaration is con-
tained in the documents of title, then it will be conclusive, as stated 
above. If it is not contained in the documents of title but is neverthe-
less evidenced in writing, it is enforceable under s.53(l)(fr) of the 
Law of Property Act 1925. These formality requirements do not 
apply to resulting or constructive trusts.

24
 Resulting trusts are dealt 

with below. In the present context, the question arises as to the 
circumstances necessary for the imposition of a constructive trust 
where there is an express oral declaration or agreement. 

The first point to consider is what constitutes an express oral 
declaration or agreement. The question is whether prior to the acqui-
sition, or exceptionally at some later date,

25
 the parties had an agree-

ment to share (whether or not it dealt with the size of the shares), 
based on evidence of express discussions, however imperfectly re-
membered and however imprecise the terms.

26
 A common intention 

to renovate a house as a joint venture or to share it as a family home 
does not amount to a common intention to share the beneficial 
ownership.

27
 An excuse as to why the property is in the man's name 

will, however, be treated as an express declaration of an intention to 
share the beneficial ownership.

28
 

Assuming that an express common intention is established, the 
claimant must also show that she has acted upon it to her detriment 
if a constructive trust (or estoppel) is to arise.

29
 An oral agreement 

alone cannot suffice, as this would infringe the formality rules and 

11-005 

23 CookevHead [1972] 1 W.L.R. 518; (1973) C.L.P. 17 at 25 (A. Oakley); Eves v Eves [1975] 
1 W.L.R. 1338. 24L.P.A. 1925, s.53(2); Law of Property (Miscellaneous Provisions) Act 

1989, s.2(5); Yaxley 
v Gotts [2000] Ch. 162. 

25 Bernard v Josephs [1982] Ch.  391;  Burns v Burns [1984] Ch.  317;  Aust in v Keele (1987) 61 
A .L . J . R .  60 5;  Ll o yd s  B a nk  p i c  v  R os se t  [ 1 99 1 ]  1  A .C .  1 07 ;  St ok e s  v  A n de rs o n  [1 9 91 ]  1  
F.L.R.  391. 

26 L lo y d s  Ba n k  p i c  v  R o ss e t ,  a b ov e .  But  s e e  (1 9 96 )  16  L . S .  3 2 5  ( N .  G l o ve r  an d  P .  T o dd ) .  
27 i bid .  See  al so  Otway  v Gibbs [2001]  W.T .L .R .  467  (using  words  such  as  "our  home" does  

not  suffice);  Motto v Mol lo [2000] W.T.L.R. 227 (accommodat ion "for the boys" gave them 
no interest ) . 

28 E v e s  v  E v e s ,  a b o v e  ( e x c u s e  t h a t  w o m a n  u n d e r  2 1 ) ;  G r a n t  v  E d w a r d s  [ 1 9 8 6 ]  C h .  6 3 8  
(excuse that joint names might prejudice her divorce proceedings); criticised (1987) 50 
M.L.R. 94 (B. Sufrin); (1993) 109 L.Q.R. 263 at 265 and 282 (S. Gardner); cf. (1993) 3 
Carib.L.R. 96 (R. Smith); (1995) 145 N.L.J. 423, 456 (P. Milne). See also Rowe v Prance 
[1999] 2 F.L.R. 787 (woman entitled to half share of boat registered in man's name;  
"absurd" excuse that she did not possess a master's certificate); [2000] Conv. 58 (S. 
Baughen). 

29 The onus is on the legal owner to prove that any detrimental act was not done in reliance 
upon the common intention; Greasley v Cooke [1980] 1 W.L.R. 1306; Maharaj v Chand 
[1986] A.C. 898. 
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could prejudice the legal owner's creditors.
30

 It is clear that signifi-
cant contributions in money or money's worth, even though indi-
rect, will satisfy the requirements of detrimental reliance. Thus in 
Grant v Edwards

31
 a woman was entitled to a half share where, 

pursuant to an express oral declaration, she had made substantial 
indirect contributions to the mortgage by applying her earnings to 
the joint household expenses in addition to keeping house and bring-
ing up the children. The Court of Appeal considered that any detri-
mental act relating to the joint lives of the parties would have 
sufficed. Such a view, while requiring clarification, seems to provide 
an opportunity for a sympathetic treatment of a woman who has 
made no financial contribution.

32
 In similar vein, the Privy Council 

has said that once a common intention has been established it may 
not be difficult to find conduct on the part of the woman which is 
referable to the creation of her beneficial interest.

33
 

The House of Lords reviewed these principles in Lloyds Bank pic 
v Rosset.

34
 In that case there was no express common intention. If 

there had been, the wife's acts of decorating and supervising renova-
tion works would not have constituted detrimental reliance, as they 
were acts which any wife would do.

35
 Acts which have been consid-

ered sufficient include refraining from seeking repayment of a loan 
or interest upon it,

36
 and a payment of £12,000 to the man so that he 

could buy out his estranged wife's share and pay the mortgage on 
her new house.

37
 Where a constructive trust arises from an express 

common intention coupled with direct and indirect contributions 
(such as labour and contributions to household expenses) the latter 
may increase the share beyond that which would otherwise arise 
under a resulting trust.

38
 In Hammond v Mitchell

39
 a woman was 

held entitled to a half share of a bungalow when, pursuant to an oral 
agreement, she acted as the man's unpaid business assistant and 
supported him in his business ventures as well as looking after the 

^ M i d l a n d  B a n k  L t d  v  D o b s o n  [ 1 9 8 6 ]   1  F . L . R .   1 7 1 ;  c f .  R e  D e n s h a m  [ 1 9 7 5 ]   1  W . L . R .  
1519. 

31 A b o v e .  S e e  a l s o  E v e s  v  E v e s ,  a b o v e ;  C h a n  P u i  C h u n  v  L e u n g  K a m  H o  [ 2 0 0 3 ]   1  
F.L.R. 23. 

32 (1987) 50M.L.R. 94 (B. Sufrin);  [1987] Conv.  16 (J.  M ontgo mery);  (1996) 16  L.S.  218 (A.  
L aw s o n ) ;  c f .  C o om b e s  v  S mi th  [ 1 9 8 6 ]  1  W .L . R .  8 0 8 ,  b e l o w,  p a r a . 27 - 0 1 3 .  

33 Austin v Keele (1987) 61 A.L.J.R. 605 at 610. 
34 [1991] 1  A.C . 107;  (1990) 106  L.Q .R.  539 (J .  Davi es);  [1990] Conv .  314  (M.  Thompson);  

Al l  E.R.Rev.  1990,  p.138 (S.  Cretney);  (1991)  50 C .L.J.  38 (M.  Dixon);  (1991) 54 M.L.R.  
126 (S.  Gardner).  

35 c f .   U n g u r i a n  v  L e s n o f f  [ 1 9 9 0 ]  C h .  2 0 6 ;  ( 1 9 9 0 )  4 9  C . L . J .  2 5  ( M .  O l d h a m )  ( c o m m o n  
int ent i on t o  c reat e l i fe  i nt e rest  suf fi ci ent l y act ed  upon by  decorat i ng and  re furbi sh ment ). 

3 6 Ri s ch  v  Mc F e e  ( 1 99 1 )  6 1  P .  &  C . R .  4 2 .  
37 Stokes v Anderson [1991] 1 F.L.R. 391. The woman had also spent £2,500 on decorating. 

The parties had drawn up a promissory note, but it was held that the £12,000 was not in fact 
a loan. 

38 Drake v Whipp [1996] 1 F.L.R. 826; below, para.l 1-007. 
39 [ 1 9 9 1 ]  1  W .L .R .  1 1 27;  ( 19 9 2 )  22  Fam .  L aw 5 23  (L .  C l a r ke  an d  R .  Edm u nd s ) .  
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home and children. The judge also classified her act of agreeing to 
subordinate her rights to those of a mortgagee as one of detrimental 
reliance, but this seems inadequate. "Can consent to the possible 
loss of property one does not own make one an owner of that very 
property?"

40
 

ii. Presumption of Resulting Trust; Direct Contribu-
tions. The traditional approach is that there will be a purchase 
money resulting trust in favour of a person who has contributed to 
the purchase price. Beneficial ownership will then be enjoyed in the 
proportion in which the purchase money has been provided.

41
 If the 

purchase money is provided equally, the parties are beneficial joint 
tenants. If the contributions are unequal, they are tenants in com-
mon. Payment of, or substantial contributions to the mortgage in-
stalments, will usually suffice

42
; however, such payments do not 

give rise to a resulting trust unless the payer had assumed liability to 
make them when the property was purchased (although they may 
found a constructive trust).

43
 For a resulting trust to arise, any pay-

ments must be in money or money's worth.
44

 Where property is put 
into a person's name (solely or jointly) in order to facilitate a mort-
gage advance, he or she will not normally acquire an interest where 
the understanding was that another person would make all the re-
payments.

45
 

The presumption of advancement may similarly arise in a case 
where a husband has transferred or arranged for the transfer of the 
legal estate to his wife; but, as has been seen, statements in Pettitt v 
Pettitt

46
 show that the influence of the presumptions has been much 

reduced. There is no presumption of advancement where a wife has 
transferred to her husband

47
; nor in the case of an unmarried 

couple.
48

 

11-006 

3 [1992] Conv. 218 at 222 (A. Lawson); All E.R.Rev. 1992, p.210 (P. Clarke); (1993) 56 
M.L.R. 224 (P. O'Hagan). 

1 Re Roger's Question [1948] 1 All E.R. 328; Bull v Bull [1955] 1 Q.B. 234. A strict view was 
taken in Winkworth v Edward Baron Development Co Ltd [1986] 1 W.L.R. 1512, where, 
however, the protection of creditors was a significant factor. See [1987] Conv. 217 (J. 
Warburton). 

2 Springette v Defoe (1993) 65 P. & C.R. 1; Huntingford v Hobbs [1993] 1 F.L.R. 736; [1992] 
Conv. 347 (H. Norman). 

' Re Roger's Question [1948] 1 All E.R. 328; (1994) 8 T.L.I. 43 (P. Matthews). See also 
Winkworth v Edward Baron Developments Ltd [1986] 1 W.L.R. 1512 at 1515. ' Muetzel v 

Muetzel [1970] 1 W.L.R. 188; Wachtel v Wachtel [1973] Fam. 72 at 92, per Lord 
Denning M.R. 

! Re Share (Lorraine) [2002] 2 F.L.R. 88; Carlton v Goodman [2002] 2 F.L.R. 259. ' 1970 
A.C. 777. See also Simpson v Simpson [1992] 1 F.L.R. 601. 7 Heseltine v Heseltine [1971] 
1 W.L.R. 342 (personalty). * Unless they had agreed to marry; Law Reform (Miscellaneous 
Provisions) Act 1970, s.2(l); 

Mossop v Mossop [1989] Fam. 77. As to "agreement to marry," see Shaw v Fitzgerald 
[1992] 1 F.L.R. 357. 
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In the case of direct contributions, it does not seem that any actual 
intention to share must be proved, because the effect of the doctrine 
of resulting trusts is that such an intention is rebuttably presumed. 
Unfortunately the House of Lords made the position uncertain by 
treating direct contributions as giving rise to a constructive 
trust.

49
 

11-007 Subsequent cases display a broad approach to direct contribu-
tions. In McHardy and Sons (a firm) v Warren

50
 the Court of Appeal 

held that where a parent pays a deposit on a house as a wedding 
present, the irresistible conclusion is that all three intended the cou-
ple to have equal shares in the house and not shares measured by 
reference to the percentage which the deposit bore to the price. In 
Midland Bank pic v Cooke

51
 a house was bought in the husband's 

name with a mortgage loan of £6,450, his savings of £950 and a gift 
of £1,100 from his parents to the couple. The wife did not pay the 
mortgage directly but paid other outgoings from her earnings. Both 
stated that they never discussed their shares. In possession proceed-
ings relating to a later mortgage, the Court of Appeal held that if an 
equitable interest has been acquired by direct contribution (the 
money derived from the gift) and there is no express evidence of 
intention, the court will assess the proportions the parties are as-
sumed to have intended by surveying the course of dealing between 
them, their sharing of the burdens and benefits of the property, and 
all conduct throwing light on the question. The court is not bound to 
find that the shares are proportionate to direct contributions on a 
strict resulting trust basis and is free to infer an intention to share 
differently on general equitable principles. On that basis (which 
seems over generous to the wife) the parties took in equal shares, as 
they agreed to share everything equally: the profits of the husband's 
business and the risks of indebtedness if it failed, the upbringing of 
the children, and the home (which had been put into joint names 
after the date of the claimant's mortgage) which the wife had helped 
to maintain and improve, coupled with the added commitment of 
marriage. However, "it seems illogical to enable factors which can-
not create beneficial entitlement to determine the extent of an inter-
est".

52
 Further, it is "nothing less than the re-emergence of the 

'Lloyds Bank pic v Rosset [1991] 1 A.C. 107. See also Birmingham Midshires Mortgage 
Services Ltd v Sabherwal (2000) 80 P. & C.R. 256. 5 [1994] 2 F.L.R. 338, questioned in 

(1994) 24 Fam. Law 567 (J. Dewar). See also Halifax 
Building Society v Brown [1996] 1 F.L.R. 103 (loan from mother-in-law for deposit). 

1 [1995] 4 All E.R. 562, applying Gissing v Gissing [1971] A.C. 886. The different ap 
proaches of Dillon L.J. in McHardy, above, and in Springette v Defoe (1993) 65 P. & C.R. 1 
were "mystifying". See All E.R.Rev. 1995, pp.286 (S. Cretney) and 312 (P. Clarke); (1996) 
112 L.Q.R. 378 (S. Gardner); (1996) 55 C.L.J. 194 (M. Oldham); (1996) 26 Fam. Law 298 
(D. Wragg) and 484 (M. Pawlowski); [1996] 8 C.F.L.Q. 261 (G. Battersby); (1996) 16 L.S. 
325 at 340 (N. Glover and P. Todd); [1997] Conv. 66 (M. Dixon). 

2 Hopkins, The Informal Acquisition of Rights in Land, p. 122. 
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doctrine of family assets."
53

 A similar example is Drake v Whipp,
54 

where the woman made a direct contribution of about one fifth to the 
purchase and conversion of a barn. The parties had a common 
intention that she should have a beneficial interest, which the Court 
of Appeal determined as one third, adopting a "broad brush" ap-
proach, and taking into account her work on the conversion and 
contribution to household expenses. The need to distinguish con-
structive and resulting trust principles was emphasised. Thus the 
finding of a common intention may enable the court to fix a fair 
share which differs from the proportionate resulting trust. 

The question next arose in Oxley v Hiscock,
55

 where the Court of 
Appeal reviewed the authorities. In that case an unmarried couple 
both made direct contributions to the acquisition of a house which 
was in the man's name. There was evidence of an express common 
intention to share, but no evidence of intention as to the size of their 
respective shares. Chadwick L.J., with whom the other members of 
the court agreed, considered that the law had moved on from the 
mathematical resulting trust approach of cases like Springette v 
Defoe.

56
 In cases involving the family home, where the parties had 

an express common intention to share but had not discussed the size 
of their shares, or where their common intention was inferred from 
their direct contributions, there is no necessary inference that their 
shares should be proportionate to their contributions. Thus in effect 
the constructive trust overrides the resulting trust in this type of 
case.

57
 The court will "supply or impute" a common intention as to 

what their shares should be, on the basis of what is fair in the 
circumstances, including later acts and conduct (such as paying 
outgoings or housekeeping). On that basis the woman was held 
entitled to 40 per cent, which modestly exceeded her financial con-
tributions. His Lordship considered that, in cases of this kind, pro-
prietary estoppel principles would lead to the same outcome.

58
 

The difficulty with the "fairness" approach is that the width of 
discretion leads to uncertainty and litigation. Indeed, the Law Com-
mission

59
 considers that this "broad brush" approach is an arbitrary 

method of quantifying shares, and that the cases are difficult to 
reconcile: Mrs Drake made a larger contribution than Mrs Cooke but 
obtained a smaller share. 

' (1997) 60 M.L.R. 420 at 427 (P. O'Hagan). 
1 [1996] 1 F.L.R. 826; [1997] Conv. 467 (A. Dunn). See also Le Foe v Le Foe [2001] 2 F.L.R. 
970 (direct contributions of about 10 per cent combined with indirect contributions gave 
wife a half share); Motto v Motto [2000] W.T.L.R. 227. 5 [2004] 3 W.L.R. 715. See also 

Cox v Jones [2004] 2 F.L.R. 1010. :' (1992) 65 P. &C.R. 1. 'See (2004) 34 Fam. Law 571 
(R. Bailey-Harris); [2004] 120 L.Q.R. 541 (S. Gardener); 

[2004] Conv. 496 (M. Thompson). 'Below, para. 11-010. ' Law Com. 
Discussion Paper, Sharing Homes (2002), paras 2.87, 2.109. 
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The next question is whether, in the absence of a direct contribu-
tions or express agreement, a common intention to share may be 
inferred solely from indirect contributions or other conduct. 

11-008 iii. Indirect Contributions. It is important to appreciate at the 
outset that, since Gissing v Gissing,

60
 the court does not decide how 

the parties might have ordered their affairs; it only finds how they 
did. "The court cannot devise agreements which the parties never 
made. The court cannot ascribe intentions which the parties in fact 
never had" .

61
 In that case the House of Lords rejected the claim of a 

wife who had paid £220 for furnishings and for laying a lawn, plus 
some household expenses, because she had made no contribution to 
the purchase price. It was, however, accepted that a wife who con-
tributed indirectly by relieving her husband of household expenses 
and thereby enabling him to pay the mortgage would be entitled to 
an interest.

62
 

Later decisions in the Court of Appeal, primarily in Lord Den-
ning's time, supported the view that substantial financial contribu-
tions, even though indirect, would suffice for the acquisition of a 
share.

63
 Thus interests were acquired by the contribution of physical 

labour on the property,
64

 or by unpaid work in the family business 
which enabled the husband to put the money saved towards the 
purchase of property.

65
 Domestic duties in the home, on the other 

hand, have never sufficed. In Burns v Burns
66

 the woman's house-
work, childcare, decorating and the purchase of chattels for the 
home over a period of 17 years gave her no share. If this was unjust, 
it was suggested that the remedy lay with Parliament. The position is 
otherwise in Canada, where the view that domestic services do not 
suffice is now considered untenable. Thus in Peter v Beblow

67
 a 

woman who cared for her own children and those of her partner for 
some years, did the housework, and contributed to the housekeeping 
with earnings from a part-time job was held entitled to the house 
under a constructive trust on the basis that her partner (who was 
entitled to keep a van and a houseboat acquired during the cohabita-
tion) would otherwise be unjustly enriched by her services, which 
enhanced his ability to pay off the mortgage and acquire other  

60 [1971] A.C. 886. 
61 I b i d . ,  p e r  L o r d  M o r r i s  o f  B o r t h - y - G e s t  a t  8 9 8 ;  c f .  B r i s t o l  a n d  W e s t  B ui l d i n g  S o c i e t y  v  

H en ni n g  [ 19 8 5 ]  1  W . L . R .  7 7 8 ,  b e l ow  p a r a . 1 1 - 0 2 2 .  
62 [ 19 7 1 ]  A . C .  8 86  a t  90 3 ,  9 07 - 9 0 8 .  
63 F alc o n er  v  Fal c o n er  [ 1 9 7 0 ]  1  W . L . R .  1 3 3 3;  Ha r g r a ve  v  Ne wt o n  [ 19 7 1 ]  1  W . L . R .  16 1 1;  

Wachtel  v  Wachtel  [1973] Fam. 72 .  
64 C oo k e  v  H e a d  [ 19 7 2 ]  1  W . L . R .  5 1 8 .  F o r  i mp r o v em e nt s ,  s e e  b e lo w ,  p ar a .1 1 -0 1 2 .  
65 Nix o n  v  N i x o n  [1 9 6 9 ]  1  W . L .R .  1 6 76 .  
66 [ 1 9 8 4 ]  C h .  3 1 7  ( u n m a r r i e d  c o u p l e ) .  S e e  a l s o  R i c h a r d s  v  D o v e  [ 1 9 7 4 ]  1  A l l  E . R .  8 8 8 ;  

L a y t o n  v  M a r t i n  ( 1 9 8 6 )  1 6  F a m .  L a w  2 1 2 ;  W i n d e l e r  v  W h i t e h a l l  [ 1 9 9 0 ]  2  F . L . R .  5 0 5  
(housework and  business ent e rt aining  insuffi ci ent ).  

67 (19 93)  10 1  D .L . R .  (4 th)  62 1;  be low,  par a .11 -01 0 .  
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assets. The free accommodation she had enjoyed was not sufficient 
compensation. 

In English law it appears that, in the absence of an express com-
mon intention, indirect contributions will not suffice. In Lloyds Bank 
pic v Rosset,

6S
 where the wife had made no substantial contribution, 

direct or indirect, Lord Bridge took the opportunity to state that 
direct contributions (whether initially or by payment of the mort-
gage) were necessary, and that "it is at least extremely doubtful 
whether anything less will do."

69
 The earlier cases of Eves v Eves

70 

(extensive decorative work and heavy gardening) and Grant v Ed-
wards

71
 (substantial indirect contributions to the mortgage by apply-

ing earnings to household expenses, plus running the home) were 
correctly decided because both involved an express common inten-
tion. In the absence of the latter, neither claimant would have suc-
ceeded, because the conduct in each case "fell far short" of conduct 
which would by itself have supported a claim to a share. Applying 
this principle, it has been held that a woman who acted as the man's 
unpaid business assistant, supported him in his speculative ventures 
and looked after the home and children, could not acquire a share in 
the property in the absence of an express common intention.

72
 Like-

wise where a daughter worked full-time in her mother's public 
house for pocket money only, assisting her mother to make a profit 
which facilitated the purchase of a house. The daughter had no 
interest in the house as there was neither direct contribution nor 
express agreement.

73
 We have seen, however, that where a common 

intention to share is inferred from a direct contribution, indirect 
contributions may also be taken into account in assessing the shares 
the parties are assumed to have intended.

74
 In Le Foe v Le Foe

75
 the 

wife contributed indirectly in the early years by paying for general 
outgoings while her husband made the mortgage payments. After 
inheriting some money she made direct contributions of about 10 
per cent of the value of the house, primarily by way of mortgage 
payments. The husband claimed that her direct contributions led to 
the inference of a common intention that she should have a 10 per 
cent share. The judge referred to Gissing v Gissing

76
 and Burns v 

68 
[1991] 1  A.C.  107. These principles were held applicable  where the property was in  joint  
names   but    the   beneficial    interest    was   not    declared;    Rhoden   v   Joseph   [1990]  
E.G.C.S. 115.  

69 ibid, at 133. 
70 

[1975]  1  W.L.R.  1338.  
71 

[1986] Ch.  638.  
72 

H a m m o n d  v  M i t c h e l l  [1991]  1  W.L.R .  1127  ( the  Spani sh house );  above,  pa ra . 11 -005.  
73 

I v i n  v  B l a k e  (1994)  67  P .  &  C .R .  263 ;  c r i t i c i sed  [1996]  Conv .  462 (A.  Lawson).  
74 

M i d l a n d  B a n k  p i c   v   C o o k e    [1995 ]   4  A l l   E .R .   562 ;    O xl e y   v   H i s c o c k   [2004 ]    3  
W.L.R. 715. 

75 
[2001] 2  F.L.R. 970 (High Court );  (2002) 32 Fam. Law 190 (M. Pawlowski );  [2002] Con v.  
273 (M.  Thompson) .  

76 
[1971] A.C. 886.  

11-009 
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11-010 

Burns
17

 and held that her indirect contributions justified the in-
ference of a common intention to share, and that her share should be 
quantified at 50 per cent. Lord Bridge's statement in Lloyds Bank 
pic v Rosset, set out above, was explained as follows: "I do not 
believe that in using the words 'direct contributions' Lord Bridge of 
Harwich meant to exclude the situation which obtains here."

78
 This 

approach reduces the impact of Lloyds Bank pic v Rosset,
79

 but the 
apparent exclusion from any share of a person whose only contribu-
tions are indirect seems capable of leading to injustice, although 
mitigated by the ease with which an express common intention may 
be found to exist. 

The Law Commission, although unable to propose a new scheme, 
made the following criticisms of the present law: the requirement of 
a common intention is artificial; the principle that indirect contribu-
tions do not suffice without an express common intention discrimi-
nates against homemakers; and uncertainties in the law cause 
litigation. The courts should take a broader view of contributions, 
and recognise the diversity of living arrangements.

80
 

A preferable solution might be to base such claims on the doctrine 
of proprietary estoppel, where the act of detrimental reliance need 
not take the form of financial contributions, and which does not 
require a search for an artificial common intention,

81
 although estop-

pel itself has elements of artificiality.
82

 Recent cases have tended to 
assimilate the doctrines of constructive trusts and proprietary estop-
pel,

83
 although the process is not yet complete.

84
 It appears that 

interests under constructive trusts crystallise as soon as a sufficient 
act of detrimental reliance has occurred, prior to their vindication by 
the court, so that they can affect third parties.

85
 It is now established 

'[1984] Ch. 317. 
1 [2001] 2 RL.R. 970 at 980. 
'Above. See (1995) 25 Fam. Law 633 (P. Wylie). 
5 Law Com. Discussion Paper, Sharing Homes (2002), paras 2.105-112. 
1 Gillies v Keogh [1989] 2 N.Z.L.R. 327 (suggesting also that indirect contributions should 

suffice for a constructive trust); (1990) 106 L.Q.R. 213 (M. Bryan). See also [1987] Conv. 
93 (J. Eekelaar); [1990] Conv. 314 (M. Thompson) and 370 (D. Hayton); cf. (1993) 109 
L.Q.R. 114 (P. Ferguson); (1993) 109 L.Q.R. 485 (D. Hayton); Law Com. Discussion 
Paper, Sharing Homes (2002), para.2.104. 

'-Phillips v Phillips [1993] 3 N.Z.L.R. 159, doubting estoppel as the way forward. 
' Grant v Edwards [1986] Ch. 638; Austin v Keele (1987) 61 A.L.J.R 605; Lloyds Bank pic v 

Rosset, above (but see (1991) 54 M.L.R. 126 and (1993) 109 L.Q.R. 263 (S. Gardner)); 
Hammond v Mitchell [1991] 1 W.L.R. 1127; Lloyds Bank pic v Carrick [1996] 4 All E.R. 
630; (1996) 112 L.Q.R. 549 (P. Ferguson); Yaxley v Gotts [2000] Ch. 162 at 176-177; Chan 
Pui Chun v Leung Kam Ho [2003] 1 F.L.R. 23; Oxley v Hiscock [2004] 3 W.L.R. 715. 

' Stokes v Anderson [1991] 1 F.L.R. 391; Hyett v Stanley [2004] 1 F.L.R. 394. 
' Implicit in Lloyds Bank pic v Rosset, above. See [1990] Conv. 370 (D. Hayton); (1991) 5 

T.L.I. 9 (J. Warburton); [1991] Conv. 155 (P. Evans); Presidential Address to the Holds-
worth Club, Birmingham University (1991) (Sir Nicolas Browne- Wilkinson), published in 
(1996) 10 T.L.I. 98. 
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that proprietary estoppel interests may take effect before the court 
order.

86
 The Court of Appeal has recently stated not only that con-

structive and resulting trusts in the context of the family home are 
"almost interchangeable" with proprietary estoppel, but also that 
estoppel interests of a family nature are overreachable in the same 
way as interests under trusts by payment to two trustees.

87
 It was 

added that a person whose interest under a constructive or resulting 
trust was established had no need or room to assert a separate 
interest by estoppel. 

Other solutions have been found in Commonwealth jurisdic-
tions.

88
 In Australia the property rights of unmarried couples, in-

cluding same-sex couples, have been recognised by legislation.
89 

Similarly in New Zealand.
90

 The principles of unjust enrichment 
have been utilised in Australia, New Zealand and Canada,

91
 al-

though "unconscionability is not a notion which makes hard cases 
easier to decide".

92
 The majority of the Canadian Supreme Court in 

Peter v Beblow
93

 considered that a constructive trust should be 
imposed on the basis of unjust enrichment where there was a direct 
link between substantial indirect contributions and the acquisition or 
improvement of property; otherwise compensation could be availa-
ble on a quantum meruit basis. The decision also reflects the "rea-
sonable expectation" principle applied in New Zealand in Lankow v 
Rose,

94
 that where a claimant has contributed in more than a minor 

way, either directly or indirectly, to the acquisition, preservation or 
enhancement of the defendant's assets, a constructive trust will be 
imposed on the basis that the parties must reasonably have expected 
the claimant to have an interest. The contribution need not be finan-
cial, but must be causally related to the acquisition, preservation or 
enhancement. This objective test thus replaces the search for an  

5 Below, para.27-031. 
1 Birmingham Midshires Mortgage Services Ltd v Sabherwal (2000) 80 P. & C.R. 256; 

below, para.27-032. For the distinction between trusts and estoppel concerning onus of 
proof, see (1993) 109 L.Q.R. 114 (P. Ferguson). * See (1998) 18 L.S. 369 (S. Wong); Law 

Com. Discussion Paper, Sharing Homes (2002), Pt 
IV. For the position in Ireland, see [1993] Conv. 359 (J. Mee). ' Property (Relationships) 

Act 1984 (N.S.W.); Law Com. Discussion Paper, Sharing Homes 
(2002), paras 5.20-5.22; (2003) 33 Fam. Law 336 (M. Pawlowski). ' New Zealand 

Property (Relationships) Amendment Act 2001. ' Baumgartner v Baumgartner (1988) 62 
A.L.J. 29; Gillies v Keogh [1989] 2 N.Z.L.R. 327; 

Peter v Beblow (1993) 101 D.L.R. (4th) 621. '- (1990) 106 L.Q.R. 25 at 28 (M. Bryan); 
(1994) 8 T.L.I. 74 (M. Bryan); Halliwell, Equity 

and Good Conscience in a Contemporary Context, Ch.4. See also (1993) 109 L.Q.R. 263 
(S. Gardner), advocating the "communality" approach based on the relationship itself, with 
less emphasis on intention or contribution. 'Above; above, para. 11-008. '[1995]  1 

N.Z.L.R. 277; McMahon v McMahon [1996] 3 N.Z.L.R. 334. See also The 
Frontiers of Liability, Vol.2, p.204 (J. Eekelaar). 
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artificial common intention, and gives effect to indirect contribu-
tions which, although giving rise to difficulties of proof and quanti-
fication, are just as real as direct contributions.

95
 

11-011 Finally, it seems that the principles applicable to stable relation-
ships between unmarried couples are the same as those applicable 
between husband and wife,

96
 but the nature of the relationship is an 

important factor when considering what inferences should be drawn 
from the way the parties have conducted their affairs and in the 
ascertainment of their common intention.

97
 The whole question is of 

reduced importance in the case of divorcing couples, as mentioned 
above,

98
 because of the wide discretionary powers given to the court 

to make a distribution of property under the Matrimonial Causes Act 
1973. 

11-012 iv. Substantial Improvements. Some of the problems of indi-
rect contributions arose where one of the parties had made a sub-
stantial contribution in time or money to the improvement of the 
property subsequent to the purchase. The Matrimonial Proceedings 
and Property Act 1970, s.37, which applies only to married cou-
ples,

99
 provides that: 

"where a husband or wife contributes in money or money's worth 
to the improvement of real or personal property in which ... 
either or both of them has or have a beneficial interest, the hus-
band or wife so contributing shall, if the contribution is of a 
substantial nature and subject to any agreement between them to 
the contrary express or implied, be treated as having then ac-
quired by virtue of his or her contribution a share or an enlarged 
share, as the case may be, in that beneficial interest of such an 
extent as may have been then agreed or, in default of such agree-
ment, as may seem in all the circumstances just. . .  ".' 

Lord Denning said that this provision was declaratory of the 
previous law,

2
 indeed the language of the statute is declaratory. As 

far as unmarried couples are concerned, substantial improvements 

95 
[1995]  1  N.Z.L.R.  277 at  295.  

96 
There i s  o f  course no p resumpt i on o f  advancement ;  above,  pa ra .  10 -023.  See general ly  
(1980) 96 L .Q.R .  248 (A.  Zuckerman );  (1976) 40 Conv .  ( N . S . )  351 (M.  Ri cha rds) .  

97 
Bernard v Josephs [1982] Ch.  391;  (1982) 98 L.Q.R. 517 (J .  Thomson);  [1982] Conv. 444  
(J.  Warburton);  All  E.R.Rev. 1982, 150 (R. Deech) and 169 (P. Clarke).  (1983) 42 C.LJ. 30  
(K .  Gr ay) .  Se e  a l so  G o rd on v  D ouc e  [198 3]  1  W. L .R .  56 3 ;  M i dla nd  B an k  p ic  v  C ooke  
[1995] 4 All  E.R. 562. As to engaged couples,  see Law Reform (Miscel laneous Provisions)  
Act  1970 ,  s . 2;  M ossop v M ossop [1989] Fam.  77.  

98 
Above,  para .  11-002.  Si milar ly  in  the  case o f  c ivi l  par tne rships;  ibid.  

99 
And to engaged couples  by reason of  L aw Refo rm (Miscel l aneous P rovi sions)  Act  1970,  
s .2( l ) .  A simi lar  p rovi sion now applie s  to  c ivi l  pa r tner ships;  above,  para . l  1 -003.  

1 Griffiths v Griffiths [1973] 1 W.L.R. 1454; Re Nicholson (deed.) [1974] 1 W.L.R. 476. 
2 Davis v Vale [1971] 1 W.L.R. 1021; Jansen v Jansen [1965] P. 478. 
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may give rise to an interest on the basis of common intention or 
estoppel, even though s.37 does not apply.

3
 

v. Size of the Share. The size of the share of each party may be 11-013 
determined on resulting trust principles, or (more likely in the light of recent 
decisions

4
) on the basis of the common intention of the parties. The time of 

acquisition of the property is the starting point for the ascertainment of the 
shares, but later events, up to and after any separation, can be taken into 
account.

5
 Where entitlement is based on direct contributions (to the purchase 

price or mortgage repayments
6
), the shares may be proportionate to the 

contributions,
7 
but this approach now appears outmoded.

8
 An intention to hold 

differently may be established expressly
9
 or may be inferred from additional 

indirect contributions and conduct.
10

 If it has been agreed that one party will 
be liable for the mortgage, that party's share will be debited with any 
outstanding principal.

11
 Where entitlement arises from an express common 

intention coupled with detrimental reliance, the share is not necessarily 
proportionate to the value of any indirect contributions, and may be greater.

12
 

Such indirect contributions are in any event difficult to evaluate. An express 
agreement as to the share will prevail.

13
 If the parties have agreed that the 

woman is to acquire a specified share if she acts in a particular way, it seems 
that she will acquire that share by so acting, even though the value of her 
contribution may be less than the value of the agreed share.

14
 Where there is 

an express common intention to share but no 

3 Thomas v Fuller-Brown [1988] 1 F.L.R. 237 (where the claim failed because the inference 
was that the expenditure was in return for rent-free accommodation); Passee v Passee 
[1988] 1 F.L.R. 263; [1988] Conv. 361 (J. Warburton); Huntingford v Hobbs (1992) 24 
H.L.R. 652 (joint names); Drake v Whipp [1996] 1 F.L.R. 826. It is otherwise if the money 
was advanced as a loan; Spence v Brown (1988) 18 Fam. Law 291; cf. Hussey v Palmer 
[1972] 1 W.L.R. 1286; above, para.2-011. 

4Above, para.11-001. 
5 Oxley v Hiscock [2004] 3 W.L.R. 715. 
6 Whether capital or interest; Passee v Passee, above. See also Insolvency Act 1986, 

s.338. 
7 See Springette v Defoe (1993) 65 P. & C.R. 1; Evans v Hayward [ 1995] 2 F.L.R. 511; Ashe v 

Mumford, The Times, November 15, 2000 (discount to council tenant exercising right to 
buy is normally treated as a contribution to the price, but this is not an absolute rule); [1996] 
8 C.F.L.Q. 313 (C. Davis and C. Hunter); Huntingford v Hobbs [1993] 1 F.L.R. 736 (cost of 
building conservatory included); (1993) 23 Fam. Law 176 (P. Wylie). In these cases the 
property was in joint names. 

8 Above, para. 11-007. 
9 Drake v Whipp, above. 

10 Midland Bank pic v Cooke [1995] 4 All E.R. 562; above, para.l 1-007; Le Foe v Le Foe 
[2001] 2 F.L.R. 970; Oxley v Hiscock [2004] 3 W.L.R. 715. " Savill v Goodall 

[1993] 1 F.L.R. 755; (1993) 23 Fam. Law 290 (S. Cretney). 
12 See Eves v Eves [1975] 1 W.L.R. 1338; Grant v Edwards [1986] Ch. 638. 
13 See dough v Killey (1996) 72 P. & C.R. Digest 22. 
14 This is the "quid pro quo" constructive trust, which distinguishes the situation from  

proprietary estoppel. See [1990] Conv. 370 (D. Hayton); cf. (1993) 109 L.Q.R. 263 at 266 
(S. Gardner); Gissing v Gissing [1971] A.C. 887 at 905; Grant v Edwards [1986] Ch. 638 at 
652; Austin v Keele (1987) 61 A.LJ.R. 605 at 610. 
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agreement as to the size of the share, the court will not be defeated 
by the element of uncertainty. An equal division based on the maxim 
that "equity is equality" is not the usual solution.

15
 The court will 

determine what is a "fair share" on a broad approach, taking into 
account the total contributions.

16
 To insist on the level of certainty 

required by the law of contract could lead to the unjust enrichment 
of the legal owner. Of course, any express declaration in the title 
documents as to the size of the shares is conclusive.

17
 

11-014 vi. Date for Valuation of the Share. If it is established that a 
person is entitled to a share of the home under a trust (express, 
constructive or resulting), it follows that he or she is entitled to share 
proportionately in any increase (or decrease) in its value, although 
occurring after separation, until such time as the property is sold.

18 

This principle has been firmly upheld by the Court of Appeal.
19 

Credit will be given by way of "equitable accounting" for expendi-
ture such as mortgage payments and repairs incurred by the occupy-
ing spouse after separation.

20
 

C. Legal Estate in Both Parties 

11-015 Where the legal title is in both parties, the beneficial interest will 
prima facie also be shared.

21
 Any express declaration of the beneficial 

interests in the title documents will be conclusive.
22

 The Land 
Registry transfer form indicates whether transferees who are entitled 
for their own benefit hold as joint tenants or tenants in common.

23 

The title documents should make the position clear, but if they 
contain no declaration, shares will be determined by any express  

15 
Giss ing v G issing ,  above,  a t  897,  903;  H amm ond v Mi tche ll  [1991]  1  W.L .R .  1127 (al  
though equal  divi s ion upheld on fact s ) ;  cf .  Midland Bank pic v Cooke [1995] 4  Al l  E.R.  
562;  Row e v  Prance  [1999]  2  F .L .R.  787 (boat ) .  

16 
Gissing v Gissing, above,  at  909;  Stokes v Anderson [1991] 1 F.L.R.  39\;  Drake v Whipp,  
above; Oxley v Hiscock, above. See also Risch v McFee (1991) 61 P. & C.R. 42 (loan which  
claimant  had not  sought  to  r ecover  t r eated as  cont r ibut ion ) . 

"A bov e ,  pa ra .  1 1 -0 04 .  
18 

Or t he co -ownershi p ends i n  anot he r  way,  e .g.  i f  one buys t he ot he r  out .  
19 

Turton v Turton [1988] Ch. 542;  [1987] Conv. 378 (J.  Warburton);  (1987) 103 L.Q.R. 500;  
( 1 9 8 8 )  1 8  F a m .  L a w  7 2  ( J .  M o n t g o m e r y ) ;  ( 1 9 8 9 )  8 6 / 3 1  L . S . G a z .  3 1  ( I .  H a r d c a s t l e ) ;  
Gordon v  D ouce [1983] 1  W.L.R .  563;  W alker v H al l  (1984) 14 Fam.  Law 21;  Passee v  
Passee [1988] 1  F.L.R. 263.  See al so Cousins v Dzosens (1984) 81 L.S.Gaz.  2855;  Bernard  
v Josephs [1982] Ch.  391.  

20 
Re Pavlou (a Bankrupt )  [1993] 1  W.L.R .  1 047;  [1995] Conv .  391 (E.  Coo ke) .  

21 
Pett i t t  v  Pe t i t t  [1970] A .C.  777  at  813 -814;  Bernard  v Josephs [1982] Ch.  391;  Burns  v  
Burns [1984] Ch .  317.  

22 
See Goodman v Gallant [1986] Fam. 106;  (1986) 45 C.L.J.  205 (S. Juss);  [1986] Conv. 355  
(J .E.M. ) .  (Severance of  bene ficial  joint  t enancy must  re sul t  in  equal  shares  even though  
unequal  contributions).  See also Roy v Roy [ 1996] 1 F.L.R. 541;  Hembury v Peachey (1996)  
7 2  P .  &  C . R .  D i g e s t  4 6 .  F or  t h e  po s i t i o n  w he r e  t h e  d e c l a ra t i o n  c o n t a i ns  i nc o n s i s t e n t  
p rovi sions,  see  M artin  v M art in (1987) 54 P .  & C .R.  238.  

23 
See  R e  G o r m a n  [1990]  1  W.L .R.  616 .  
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common intention of the parties (which has been relied upon).
24

 If 
no express common intention can be established, the parties may 
take shares proportionate to their contributions under resulting trust 
principles,

25
 although an agreement to hold differently may be in-

ferred from indirect contributions or conduct.
26

 Where a husband 
purchases property and has it conveyed into the names of himself 
and his wife, the presumption of advancement may apply, although 
of limited strength today.

27
 Where a wife is the purchaser, and has 

the property conveyed into joint names, the presumption of a result-
ing trust will be easily rebutted. In modern circumstances there 
would seem to be no explanation other than a wish to hold 
equally.

28
 

3. CONSEQUENCES OF CO-OWNERSHIP 

A. The Trust of Land 

The two forms of co-ownership existing under the modern law are 
the joint tenancy and the tenancy in common. Here only a brief 
outline will be given, as the details may be found in the land law 
books.

29
 Under the Law of Property Act 1925 a trust for sale was 

imposed on both forms of co-ownership, while successive interests 
came within the Settled Land Act 1925. This system operated for 
many years, but was subject to criticism partly because the dual 
system was perceived as unnecessary and partly because the duty to 
sell which arose under the trust for sale was not readily understood 
by co-owners. Furthermore, this duty to sell brought into play the 
doctrine of conversion, often with inconvenient and artificial results. 
The effect of this doctrine was that the interests of the co-owners 
were treated as personalty, which gave rise to difficulties, partic-
ularly in the interpretation of many legislative provisions. 

Following Law Commission proposals,
30

 the dual system of the 
trust for sale and the strict settlement was replaced by the "trust of 
land" under the Trusts of Land and Appointment of Trustees Act 
1996, which applies to both concurrent and successive interests. 
While pre-existing settlements under the Settled Land Act 1925 
(other than those relating to charity land) are preserved, no new  

11-016 

24Rhoden v Joseph [1990] E.G.C.S. 115; Hungtingford v Hobbs, above; Savill v Goodall 
[1993] 1 F.L.R. 755. 

25 D ye r  v  D y e r  ( 1 78 8 )  2  C o x  E q . C a s .  9 2 ;  P et t i t t  v  P e t t i t t  [ 1 97 0 ]  A .C .  7 7 7  a t  p . 8 1 4 .  
26 Midl a n d  B an k  p i c  v  C o o ke  [1 9 9 5 ]  4  A l l  E . R .  5 6 2;  a b ov e ,  p ar a . 1 1 - 0 07 .  
27 A bo v e ,  pa r a . 1 0 - 02 3 .  
28 P e t t i t t  v  P e t t i t t  [ 1 9 7 0 ]  A . C .  7 7 7  a t  8 1 5 .  S e e  a l s o  S a v i l l  v  G o o d a l l ,  a b o v e  ( u n m a r r i e d  

couple). 
29 M . & W. ,  p p .47 5  e t  se q . ' ,  Che shi re  an d  Bu rn ,  p p .24 2  e t  se q . 
30 N o.  1 8 1  ( 1 98 9 ) ,  Tr u s t s  o f  L an d .  O n t h e  1 99 6  A ct  s e e  [ 1 99 6 ]  C o n v .  4 1 1  ( N .  Ho p ki n s) .  
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settlements may be created.
31

 The definition of "trust of land"
32

 is 
"any trust of property which consists of or includes land", whether 
the trust is express, implied, resulting or constructive, including a 
trust for sale and a bare trust. With the exception of pre-existing 
strict settlements, the 1996 Act applies to trusts of land created 
before and after its commencement (January 1, 1997). 

Under the trust of land, the trustees have a power of sale, but no 
duty to sell. (Other powers and duties will be mentioned where 
relevant in the following sections). The interests of the beneficiaries 
are overreached on sale (provided there are at least two trustees), as 
under the previous legislation.

33
 Trusts for sale may still be ex-

pressly created,
34

 but, as already mentioned, fall within the definition 
of a "trust of land". All express trusts for sale of land, whenever 
created, include (despite any provision to the contrary) a power to 
postpone the sale, and the trustees are not liable in any way for 
postponing sale for an indefinite period in the exercise of their 
discretion.

35
 Although the duty to sell remains in such a case, the 

doctrine of conversion is abolished in respect of all trusts for sale of 
land whenever created, save for those created by the will of a testa-
tor dying before the commencement of the 1996 Act.

36
 Thus the 

interests of the beneficiaries are no longer interests in personalty, but 
are recognised as interests in the land itself. 

As already mentioned, the 1925 legislation imposed a trust for 
sale on co-owned land (and in various other circumstances, such as 
intestacy). Under the current regime the statutory trust for sale is 
replaced by the trust of land. While the legal estate, if vested in more 
than one person, must be held jointly, the beneficial interest may be 
held either on a joint tenancy or on a tenancy in common. The 
relevant legislation is Law of Property Act 1925, s.34 (tenancies in 
common) and s.36 (joint tenancies), as amended by the 1996 Act to 
reflect the replacement of the trust for sale by the trust of land.

37
 To 

facilitate conveyancing, the legal joint tenancy cannot be severed, 
but severance of any equitable joint tenancy can be effected by any 
of the means applicable before 1926

38
; and also by notice in writing 

to the other joint tenants.
39

 The purpose of severance is to convert 
the joint tenancy into a tenancy in common and thereby prevent the 

31 Trusts of Land and Appointment of Trustees Act 1996, s.2. Entailed interests may no longer 
be created; Sch.l, para.5. See, however, (2000) 116 L.Q.R. 445 (E. Bennett Histed); [2001] 
Conv. 396 (S. Pascoe). 

32 ibid., s.l. 
Above, para.1-047. 
See (1997) 113 L.Q.R. 207 (P. Pettit); [1999] Conv. 84 per (R. Mitchell). 
Trusts of Land and Appointment of Trustees Act 1996, s.4. 
ibid., s.3. 
Trusts of Land and Appointment of Trustees Act 1996, Sch.2. 
M. & W., pp.492 et seq.; Cheshire and Burn, pp.246 et seq. 
L.P.A. 1925, s.36(2); Re Draper's Conveyance [1969] 1 Ch. 486; Harris v Goddard [1983] 
1 W.L.R. 1203. 
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application of the doctrine of survivorship (whereby the survivor of joint 
tenants takes the whole). 

B. Occupation rights 

Difficulties arose in the past concerning the occupation rights of 11-017 
beneficiaries under a trust for sale, whether imposed expressly or, more 
commonly, by statute, as in the case of co-ownership. The difficulty stemmed 
from the old doctrine of conversion, whereby the interests of the 
beneficiaries were regarded as in the proceeds of sale, not the land. 
Although the situation was somewhat obscure, modern decisions upheld the 
occupation rights of the beneficiaries, regarding the doctrine of conversion as 
artificial.

40
 Thus it was held in the leading case of Bull v Bull

41
 that a son, 

who held the legal estate on trust for sale for himself and his mother as 
equitable tenants in common, was not entitled to evict his mother. 

The occupation rights of beneficiaries are now governed by the 
Trusts of Land and Appointment of Trustees Act 1996, whenever 
the trust of land arose. The Act abolished the doctrine of conver-
sion.

42
 Section 12 provides that a beneficiary beneficially entitled to 

an interest in possession is entitled to occupy at any time if at that 
time (a) the purposes of the trust include making the land available 
for his occupation (or for the occupation of beneficiaries of a class of 
which he is a member or of beneficiaries in general) or (b) the land is 
held by the trustees so as to be so available. The section does not 
confer a right to occupy land if it is either unavailable or unsuitable 
for occupation by him,

43
 and is subject to s.13, discussed below. 

When considering whether the property is suitable for occupation, 
the court looks at the nature of the property and the characteristics, 
circumstances and requirements of the particular beneficiary. If it is 
suitable for occupation by a couple, it will not be considered unsuit-
able for the sole occupation of the partner remaining after the rela-
tionship breaks down.

44
 Thus a beneficiary will normally be entitled 

to occupy unless, for example, the land has been let, or it is clear that 
the purpose of the trust is the sale of the property and division of the 
proceeds among the beneficiaries.

45
 

Section 13(1) of the 1996 Act provides that where two or more   11-018 
beneficiaries are entitled to occupy under s.12, the trustees may, 

5 Williams & Glyn's Bank Ltd v Boland [1981] A.C. 487; City of London Building Society v 
Flegg [1988] A.C. 54. ' [1955] 1 Q.B. 234; cf. Barclay v Barclay [1970] 2 Q.B. 677 (express 

testamentary trust for 
sale). 

!s.3. 
' s.l2(2). See [1997] Conv. 254 at 260 (J. Ross Martyn). » Chan 
Put Chun v Leung Kam Ho [2003] 1 F.L.R. 23. ' As in the 
testamentary trust for sale in Barclay v Barclay, above. 
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provided they do not act unreasonably, exclude or restrict the entitle-
ment of any one or more (but not all) of them. If a building lends 
itself to physical partition, the trustees may restrict one beneficiary 
to a particular part and the other to the other part.

46
 They may also 

impose reasonable conditions from time to time on any beneficiary 
in relation to his occupation.

47
 The matters to which the trustees 

must have regard in exercising these powers include (a) the intention 
of the person or persons (if any) who created the trust, (b) the 
purposes for which the land is held, and (c) the circumstances and 
wishes of each of the beneficiaries who is (or apart from any previ-
ous exercise by the trustees of those powers would be) entitled to 
occupy the land under s.12.

48
 The conditions which they may im-

pose include the payment of outgoings or expenses in respect of the 
land, or the assumption of any other obligation in relation to the land 
or to any activity which is or is proposed to be conducted there.

49
 If 

the entitlement of any beneficiary has been excluded or restricted 
under the section, conditions may be imposed on any other benefici-
ary requiring him to compensate the beneficiary whose rights have 
been excluded or restricted, or to forgo a benefit under the trust so as 
to benefit the other beneficiary.

50
 The trustees may not exercise their 

powers so as to prevent any person in occupation (whether or not by 
reason of any entitlement under s.12) from continuing to occupy, or 
in a manner likely to have that result, unless he consents or the court 
gives approval.

51
 Disputes concerning the exercise of the trustees' 

powers under s. 13 may be resolved by an application to court under 
s.14, where the circumstances and wishes of each beneficiary with 
occupation rights will be considered.

52
 

Prior to the 1996 Act occupying co-owners were in certain cases 
obliged to pay rent to non-occupying co-owners, as where the latter 
had been "ousted" by the occupier,

53
 or where the occupier had 

presented a divorce petition against the non-occupier,
54

 or as a con-
dition of postponing a sale.

55
 As a general principle, however, no 

rent was payable to a beneficiary who chose not to occupy.
56

 The 
position was somewhat uncertain, but the matter now falls within 
s.l3 which, as mentioned above, permits the imposition of condi-
tions by the trustees including the compensation of a non-occupying 

Rodway v Landy [2001] Ch. 703 (doctor's surgery). 7 s.l3(3). See Rodway v Landy, 
above (contribution to costs of adapting building). 

s.l3(7). The court will have regard to the matters set out in s.!3(4). 
2 See s.l5(2); below, para.l 1-024. 
3 See Dennis v McDonald [1982] Fam. 63. 
4 Re Pavlou (a Bankrupt) [1993] 1 W.L.R. 1047 (discussing also the question of set-off 

against mortgage interest paid by the occupier). 
Harvey v Harvey [1982] Fam. 83. 
Jones (A.E.) v Jones (F.W.) [1977] 1 W.L.R. 438. 
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beneficiary by an occupier.
57

 The court may direct the payment of 
rent in any case where it is necessary in order to do broad justice 
between co-owners. Thus a co-owner in sole occupation was or-
dered to pay rent to the trustee in bankruptcy of the other co-
owner.

58
 

One problem with ss.12 and 13 is that they are ill-suited to trusts 
arising out of co-ownership, where the trustees and beneficiaries are 
frequently the same persons. Indeed, it has been said that the 1996 
Act has unintentionally curtailed the occupation rights of co-owners 
by eroding the concept of unity of possession, and that beneficiaries 
should be able to resort to their general law rights where these are 
superior to those conferred by the Act.

59
 

Finally, a spouse who is not a legal owner may assert occupation 
rights under the Family Law Act 1996 (replacing Matrimonial 
Homes Act 1983) whether or not he or she has an equitable interest 
in the home.

60
 This right is registrable, but failure to register will not 

affect enforcement against the other spouse, or enforcement of any 
rights arising independently by reason of an equitable interest in the 
home. 

11-019 

  

C. Sale by Sole Trustee 

Under the trust of land and its predecessor, the trust for sale, at 
least two trustees are necessary if the overreaching machinery is to 
operate.

61
 While there are likely to be at least two trustees in the 

case of an expressly created trust of land, the difficulty which arises 
in many cases of co-ownership is that the land is vested in one 
person only. That person holds on trust for all those who are benefi-
cially entitled, but the overreaching machinery will not operate. As 
we saw in the earlier parts of this chapter, the question whether a 
person other than the legal owner has acquired an interest is often 
difficult, so that the existence of the trust may not be appreciated, 
either by the parties or the purchaser (or mortgagee). 

Where there are two trustees, the interests of the beneficiaries will 
be overreached whether or not they are occupying

62
 and whether the 

title is registered or unregistered. Where there is a sole trustee, the 

" See also Family Law Act 1996, s.40(l)(b) (periodical payments while occupation order in 
force). 

58 
R e  B y f o r d  (2004) 1  P .  & C .R .  12;  [2003]  Conv .  533  (H .  Conway).  

59 
(1998) 57 C.L. J .  123 (D.  Barnsley ) .  

60 
Former spouses, cohabitants and former cohabitants may in certain cases obtain occupation  
o rd e r s  w he t h e r  o r  n o t  t he y  h a v e  a n  e qu i t a b l e  i n t e r e s t .  T h e s e  a r e  n o t  r e g i s t r a b l e .  T he  
" sp ous e"  p r ov i s i ons  a pp l y  a l so  t o  c i v i l  pa r t ne r s ;  C i vi l  Pa r t ne r sh i p  A c t  2 004 ,  s . 82  a nd  
Sch.9. 

61 
L.P.A. 1925, s.2.  

62 
City of London Building Society v Flegg [1988] A.C. 54;  cf. Law Com. No. 188, Transfer of  
Land; Overreaching; Beneficiaries i n  Occupation.  This  Report  wi l l  not  be implemented;  
[1998] Conv.  349.  

11-020 
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principles applicable to registered and unregistered titles must be 
considered separately. 

If the title is unregistered,
63

 the question whether the transferee, 
typically a mortgagee, is bound by the equitable interests depends 
on whether the mortgagee had notice, actual or constructive, of the 
interest of the beneficiary. The equitable co-ownership usually arises 
by virtue of one party having contributed to the purchase price, or to 
the mortgage payments; and there will be nothing in the documents 
of title to indicate this. The question is whether the beneficiary's 
occupation gives constructive notice. It was at one time held that a 
bank mortgagee dealing with the husband as sole legal owner did 
not have constructive notice of the wife's equitable interest by con-
tribution, even though the bank knew that the parties lived together 
in the house.

64
 This view soon became untenable.

65
 So many wives 

have a share in the home that a reasonable mortgagee should con-
sider the possibility. If it made insufficient inquiries, the fact of the 
wife's (or other beneficiary's) occupation gives constructive notice 
of her rights. The question whether sufficient inquiries had been 
made arose in Kingsnorth Finance Co. v Tizard,

66
 where a wife had 

a half share in a house which was vested in her husband alone. 
When the marriage broke down she slept elsewhere but came to the 
house every day to look after the children and kept her possessions 
there. The husband mortgaged the property, falsely stating that he 
was single. The mortgagee's surveyor inspected the house at a time 
when the husband had arranged for the wife to be out. He saw 
evidence of the children's occupation and was told that the wife had 
left. The husband later emigrated, leaving the loan of £66,000 un-
paid. It was held that the wife was in occupation for the purpose of 
constructive notice. In order for physical presence to amount to 
occupation, it did not need to be exclusive, continuous or uninter-
rupted, nor was it negatived by regular absences. When the surveyor 
discovered that the mortgagor was married, he was put on enquiry as 
to the wife's rights. As no further enquiries were made, the mortga-
gee had constructive notice of her rights. 

It should be added that where spouses occupy a matrimonial 
home, a spouse who has no legal title may protect his or her statu-
tory rights of occupation under the Family Law Act 1996 (replacing 
Matrimonial Homes Act 1983) by registration, whether or not that 

63 i .e .  not  subject  to the provisions of t he  Land Regist rat ion Act  (now the Act  of  2002) at  the  
time of the t ransaction. Many tit les remain unregistered even though the regist ration system  
applies in all  areas.  Sale i s a t ransact ion which t riggers a duty to register.  Likewise,  various  
other t ransactions including the grant  of a fi rst  legal  mortgage;  Land Regist rat ion Act 2002,  
s .4. Priori ty disputes,  however,  commonly arise some years after the mortgage  and may sti l l  
be governed  by unregi st e red  l and principl es.  

64 C au n c e  v  C a u nc e  [ 1 9 6 9]  1  W . L . R .  2 8 6 .  
"  Wil l i ams  & Glyn ' s  B an k  L td  v  B olan d  [19 81 ]  A .C .  487 .  66 
[1986] 1 W.L.R. 783. 
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spouse has any equitable interest in the home. But there is no possi-
bility of protecting a substantive equitable interest by registration in 
cases of unregistered title. 

In the case of registered land, the doctrine of notice does not 
apply. Equitable interests are binding on a purchaser only if proper 
steps have been taken to protect them by entering a notice or a 
restriction; or if the interest is an "overriding interest"; which is 
binding although not protected by entry on the register. The issue 
came to a head in Williams & Glyn 's Bank Ltd v Boland.67

 

Mr and Mrs Boland each contributed towards the purchase of, 
and to the mortgage payments due upon, a matrimonial home. 
Title was taken in the sole name of Mr Boland, and he was 
registered as sole proprietor. 

Later, Mr Boland mortgaged the house to the Bank. On default 
being made in the mortgage payments, the Bank started proceed-
ings for possession. The wife resisted this claim on the ground 
that she was entitled to an equitable interest in the house which 
the Bank could not override. 

It was accepted that the wife had, by virtue of her financial contri-
bution, an equitable interest in the house. The question whether this 
interest was valid against the Bank depended on whether it was an 
overriding interest under the provision then in force: Land Registra-
tion Act 1925, s.70(l)(g)68; it could not otherwise be binding, be-
cause the wife had taken no steps to protect it by entry on the 
register. Nor could it be overreached by the payment to a sole 
trustee. 

The House of Lords unanimously held that the wife's interest was 
an overriding interest as she was "in actual occupation" at the 
execution of the mortgage.69 Lord Scarman emphasised the impor-
tance of construing the legislation in the light of current social 
policy, and of protecting the "beneficial interest which English law 
now recognizes that a married woman has in the matrimonial 
home."70 It is thus necessary to make inquiries of all persons in 
occupation, whether spouse, cohabitant, or other persons; for their 
interests are capable of being binding as overriding interests on the 
purchaser or mortgagee. It should be appreciated however, that a 

67 
[1981] A.C. 487;  [1980] Conv. 361 (J .  Mart in);  (1980) 43 M.L.R. 692 (S. Freeman);  (1980)  
39 C.L.J.  243 (M. Prichard);  (1981) 97 L.Q.R. 12 (R. Smith).  See also [1999] Conv.  382 (D.  
Wilde). 

68 
s . 70 ( l ) (g )  p ro t ec t ed  "T he  r i gh t s  o f  e ve ry  pe r son  i n  ac t ua l  occu pa t i on  o f  t he  l and  o r  i n  
receipt  of the rents  and profi ts thereof,  save where enquiry i s made of  such person and the  
r ight s  a re  not  di sclosed; . . .  " .  

69 
This is the relevant  date,  rather than the later date of registration of the legal  charge;  Abbey  
N a t i o n a l  B . S .  v  C a n n  [1991] 1  A .C .  56.  

70 
[1981] A.C. 487 atp.510. 
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wife (or other person) with an overriding interest cannot necessarily 
prevent a sale by the mortgagee, although she will still have a prior 
claim to her share of the proceeds.

71
 

11-022 The provisions on overriding interests have been modified by the 
Land Registration Act 2002. Although the interest of a person "in 
actual occupation" may still override a registered disposition, an 
exception is made in the case of "an interest 

(i) which belongs to a person whose occupation would not have 
been obvious on a reasonably careful inspection of the land 
at the time of the disposition; and 

(ii) of which the person to whom the disposition is made does 
not have actual knowledge at that time".

72
 

The principles discussed above are subject to an important pro-
viso. An equitable co-owner in occupation can rely neither on con-
structive notice (in unregistered land) nor on an overriding interest 
by reason of occupation (in registered land) where he or she was 
aware of the mortgage transaction and did not bring the equitable 
interest to the attention of the mortgagee.

73
 This seems to be a 

version of the doctrine of estoppel. The principle is that in such 
circumstances it is impossible to infer any common intention other 
than that the equitable owner authorised the legal owner to raise 
money by mortgage which would have priority to any beneficial 
interest. Apparently it is not relevant that the mortgagee failed to 
make the inquiries which might have revealed the interest. As has 
been said, this seems to be a reversal of the doctrine of notice; the 
onus has shifted to the occupier to declare his rights to a purchaser 
(mortgagee) of whom he has notice, or be deemed to concede prior-
ity.

74
 In the case of an acquisition mortgage, the House of Lords has 

taken the principle further by holding that a purchaser who depends 
on a mortgage in order to buy the property acquires on completion 
only an equity of redemption, (i.e. the property already subject to the 
mortgage). Thus a third party claiming a beneficial interest as 
against the purchaser can assert no rights against the mortgagee,  

1 Bank ofBaroda v Dhillon [1998] 1 RL.R. 524; (1998) 28 Fam. Law 208 (R. Wells); [1998] 
Conv. 415 (S. Pascoe); Halifax Mortgage Services Ltd v Muirhead (1998) 76 P. & 
C.R. 418. 

'L.R.A. 2002, ss.29, 30 and Sch.3, para.2; (2003) 119 L.Q.R. 660 (N. Jackson). This 
modification would not have affected the decision in Boland. The Act of 2002 preserves the 
exception in the previous legislation to the effect that the interest of an occupier of whom 
enquiry was made and who failed to disclose his rights is not overriding. 

' Bristol and West Building Society v Henning [1985] 1 W.L.R. 778; Paddington Building 
Society v Mendelsohn (1985) 50 P. & C.R. 244; criticised [1985] Conv. 361 (P. Todd); 
[1986] Conv. 57; (1986) 49 M.L.R. 255 and (1986) 6 L.S. 140 (M. Thompson). 

' (1985) 44 C.LJ. 354 (M. Welstead). 
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whether or not the third party was aware of the mortgage.
75

 The 
effect of these principles is to restrict the application of Williams & 
Glyn 's Bank Ltd v Boland

76
 and Kingsnorth Finance Co. v Tizard,

77 
to 

subsequent mortgages of which the co-owner was unaware. 

D. Disputes over Sale 

Disputes commonly arise, primarily on the breakdown of a rela-
tionship, as to whether the property should be sold or not. The 
question may also arise on the death of a co-owner, if his or her 
share devolves on a third party. Where the legal estate is vested in all 
the co-owners, they (being trustees) must act unanimously in the 
exercise of any power.

78
 Since the commencement of the Trusts of 

Land and Appointment of Trustees Act 1996, trustees of land have a 
power of sale instead of the duty to sell which formerly existed 
under the statutory trust for sale imposed in cases of co-ownership. 
Thus the power of sale cannot be exercised unless all agree. In cases 
of dispute, as explained below, they can apply to court under section 
14 of the 1996 Act, replacing s.30 of the Law of Property Act 
1925. 

It may be that the legal estate is vested in one co-owner only, as 
where a husband holds the legal estate on trust for himself and his 
wife as co-owners in equity. In the last section we saw the effect of a 
sale or mortgage by a sole trustee. Here we will consider the posi-
tion prior to any such disposition. The question of unanimity does 
not arise, because there is only one trustee. In the event of a dispute, 
the wife (or other equitable co-owner) may apply to court under s.14 
if she has the opportunity to act in time. In any event, sale will be 
hampered if she has registered her statutory right of occupation

79
 or 

(in the case of registered land) has protected her equitable interest by 
the entry of a restriction or a notice. Even if she has not done so, her 
interest is likely to prevail against the purchaser or mortgagee if she 
is in occupation.

80
 She may also seek an injunction to prevent sale 

11-023 

5 Abbey National B.S. v Cann [1991] 1 A.C. 56; [1991] Conv. 116 (S. Baughen) and 155 (P. 
Evans). As to remortgages, see Equity & Law Home Loans Ltd v Prestidge [1992] 1 W.L.R. 
137; (1992) 108 L.Q.R. 372 (R. Smith); (1993) 56 M.L.R. 87 (M. Lunney); (1993) 23 Fam. 
Law 231 (J. Dewar). 5 

Above. 
7 [1986] 1 W.L.R. 783, above, para. 11-020. 
* Re Mayo [1943] Ch. 302; below, para. 17-007. The parties may have made express provi-

sions for sale or for one to buy the other out; Miller v Lakefield Estates Ltd (1989) 57 P. & 
C.R. 104. 'Family Law Act 1996, re-enacting Matrimonial Homes Act 1983; Wroth v 

Tyler [1974] 
Ch. 30. D As an overriding interest (registered land) or under the doctrine of notice 

(unregistered 
land); above, para. 11-020. 
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without the appointment of a second trustee to safeguard the pro-
ceeds of sale, or to restrain the husband from disregarding his statu-
tory duty to consult the beneficiaries.

81
 Section 11 of the Trusts of 

Land and Appointment of Trustees Act 1996 (re-enacting the previ-
ous legislation) provides that the trustees, in the exercise of any 
function relating to the land, shall (so far as practicable) consult the 
beneficiaries of full age and beneficially entitled to an interest in 
possession, and, so far as consistent with the general interest of the 
trust, give effect to the wishes of those beneficiaries or of the major-
ity of them, according to the value of their combined interests.

82 

Clearly this section is of limited assistance to a beneficiary with a 
minority interest, and will result in a stalemate if there are two 
disputing co-owners who are equally entitled. In certain cases, how-
ever, it will resolve the situation. A purchaser (or mortgagee) is not 
concerned to see that the trustees' duties to consult the beneficiaries 
and to have regard to their rights have been complied with, whether 
the title to the land is unregistered

83
 or registered.

84
 

Assuming that the dispute cannot otherwise be resolved, applica-
tion may be made to court under s.14 of the 1996 Act. The applica-
tion may be made by a trustee or any person having an interest in the 
property.

85
 Thus the trustee in bankruptcy of a beneficiary (whose 

position is discussed below) or chargee of a beneficial interest may 
apply, as under the previous law. The court may make such order as 
it thinks fit (a) relating to the exercise by the trustees of any of their 
functions (including an order relieving them of any obligation to 
obtain the consent of, or to consult, any person in connection with 
the exercise of any of their functions), or (b) declaring the nature or 
extent of a person's interest in the property

86
; but may not appoint or 

remove trustees under this section.
87

 

The matters to which the court is to have regard include (a) the 
intentions of the person or persons (if any) who created the trust,

88
 

81 Waller v Waller [1967] 1 W.L.R. 451. See also Lee v Lee [1952] 2 Q.B. 489n. (jurisdiction 
under Married Women's Property Act 1882, s.17). 

82 Thi s  duty  may  be excluded  i n an  express  t rus t .  Al so,  th e  t rus t ees must  have  regard  t o the  
rights of the beneficiaries when exercising the powers of an absolute owner conferred by s.6  
of the 1996 Act; ibid., s.6(5). s.l 1 does not apply to one of joint lessees who serves a notice 
to quit; Netting Hill Housing Trust v Brackley, The Times, June 15, 2001. 

83 Trusts of Land and Appointment of Trustees Act 1996, s.!6(l). 
84 L.R.A. 2002, s.26; [2002] Conv. 11 at 23-25 (E. Cooke); (2003) 119 L.Q.R. 94 (G. Ferris 

and G. Battersby). 
85s.l4(l). 
86 See Lowson v Coombes [1999] Ch. 373. 
87 Trusts of Land and Appointment of Trustees Act 1996, s.l4(2), (3). 
88 This refers to intentions at  the time the t rust  was created;  W v W (Joinder of  Trusts of  Land  

Act and Children Act Applications) [2004] 2 F.L.R. 321 (holding also that related applica 
tions under the Children Act 1989 should be heard with the application under the 1996 
Act). 
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(b) the purposes for which the property subject to the trust is held,
89

 
(c) the welfare of any child who occupies or might reasonably be 
expected to occupy any land subject to the trust as his home, and 
(d) the interests of any secured creditor of any beneficiary.

90
 So far 

as applications relating to the exercise of the trustees' powers under 
s.l3 to exclude or restrict occupation rights are concerned, the court 
will also consider the circumstances and wishes of each of the 
beneficiaries who is (or apart from any previous exercise by the 
trustees of those powers would be) entitled to occupy the land under 
s.12.

91
 In the case of any other application, the court will also 

consider the circumstances and wishes of any beneficiaries of full 
age and entitled to an interest in possession or (in case of dispute) of 
the majority (according to the value of their combined interests).

92 

Different considerations apply to applications by a trustee in bank 
ruptcy, which are discussed below. 

Decisions on the predecessor legislation (s.30 of the Law of Prop-
erty Act 1925) may afford some guidance, bearing in mind, how-
ever, that those decisions were influenced by the primacy of the duty 
to sell which then arose under the statutory trust for sale in cases of 
co-ownership. Another distinction is that s.30, unlike s.l5 of the 
1996 Act, did not spell out the factors to be taken into account by the 
court. As under the previous law, the provision of a home for the 
parties' children will continue to be a significant, although not para-
mount, consideration in family cases.

93
 The width of s.l5, however, 

makes it unlikely that much resort will need to be made to the 
previous authorities, which must be treated with caution. It has been 
held that s.l5 gives the court a wider discretion than under the 
previous law to refuse an order for sale of the family home, and that 
it is no longer the position that applications by chargees and trustees 
in bankruptcy are to be similarly treated.

94
 Thus a chargee may be 

less likely to secure an order for sale than under the previous law, 
although whether the creditor is receiving proper recompense for 
being kept out of his money is still a powerful consideration.

95
 

' This means the purposes at the time the court deals with the matter; Rodway v Landy [2001] 
Ch. 703. 

1 ibid., s.l5(l). See The Mortgage Corp. v Shaire [2001] Ch. 743, above. 
1 ibid., s.l5(2). For ss.12 and 13, see above, para.l 1-017. 
'-ibid., s.l5(3). This does not apply to applications relating to s.6(2) (power to convey to 

adult beneficiaries absolutely entitled without request). 
' See Williams v Williams [1976] Ch. 278; Re Evers' Trust [1980] 1 W.L.R. 1327 (unmarried 

couple); Harris v Harris (1996) 72 P. & C.R. 408 (no sale on father's death where deed of 
family arrangement had provided for retention as family home for father and son, who still 
occupied). For property other than the family home, see Re Buchanan-Wollaston's Convey-
ance [1939] Ch. 738. 

' The Mortgage Corp. v Shaire [2001] Ch. 743; [2000] Conv. 315 (S. Pascoe) and 329 (M. 
Thompson); (2001) 60 C.L.J. 43 (M. Oldham); All E.R. Rev. 2001, p.258 (P. Clarke). 

' Bank of Ireland Home Mortgages Ltd v Bell [2001] 2 F.L.R. 809; [2002] Conv. 61 (R. 
Probert). 
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11-025 Where, however, the sale is requested by the trustee in bankruptcy 
of one party, different considerations arise: "Bankruptcy has, in 
relation to the matrimonial home, its own claim to protection".

96 

The rights of the creditors are in competition with the interests of all 
the beneficiaries. They do not automatically defeat the interests of 
the family; but the reported cases indicate that it is only in excep-
tional circumstances that the trustee in bankruptcy will not suc-
ceed,

97
 although sale may be deferred for a short time if the spouse 

has some prospect of buying the bankrupt's share.
98

 The fact that the 
bankrupt's family will be unable to buy a comparable home and that 
his children's schooling may be disrupted are not exceptional cir-
cumstances justifying refusal of an order for sale; they are the "mel-
ancholy consequences of debt and improvidence."

99
 

The law in this area was amended by the Insolvency Act 1986, 
following an examination by the Review Committee on Insolvency 
Law and Practice.

1
 The 1986 provisions have in turn been amended 

by the Trusts of Land and Appointment of Trustees Act 1996. 
Where an application for sale is made under s.14 of the 1996 Act by 
the trustee in bankruptcy of a co-owner, the position is governed by 
S.335A of the Insolvency Act 1986. On such an application the court 
shall make such order as it thinks just and reasonable, having re-
gard to: 

(a) the interests of the bankrupt's creditors; 
(b) where the application is made in respect of land which in 

cludes a dwelling-house which is or has been the home of the 
bankrupt or the bankrupt's spouse

2
 or former spouse, 

(i) the conduct of the spouse or former spouse, so far as 
contributing to the bankruptcy, 

(ii) the needs and financial resources of the spouse or for-
mer spouse, and 

(iii) the needs of any children; and 

5 Re Bailey [1977] 1 W.L.R. 278 at p.279, per Megarry V.C. 
1 Re Solomon [1967] Ch. 573; Re Turner [1974] 1 W.L.R. 1556; Re McCarthy [1975] 1 

W.L.R. 807; Re Lowrie [1981] 3 All E.R. 353; Re Densham [1975] 1 W.L.R. 1519, cf. Re 
Holliday [1981] Ch. 405 (no order until 1985, where no creditors pressing, more assets than 
debts, and debtor bankrupt on his own petition); (1981) 97 L.Q.R. 200 (C. Hand); [1982] 
Conv. 74 (A. Sydenham); [1983] Conv. 219 (C. Hand). For the equity of exoneration, see 
Re Pittortou [1985] 1 W.L.R. 58. 

3 Re Gorman [1990] 1 W.L.R. 616. 
}Re Citro [1991] Ch. 142 at 157 (bankruptcy prior to Insolvency Act 1986). Sir George 

Waller dissented. See also Barclays Bank pic v Hendricks [1996] 1 F.L.R. 258. 
1 1982, Cmnd. 8558. Some jurisdictions offer greater protection by "homestead legislation." 

See Joint Family Homes Act 1964 (New Zealand); Gray, Elements of Land Law (3rd ed.), 
pp.935-937. For human rights considerations, see (2000) 150 N.L.J. 1102 (H. Pines Rich- 
man); Mountney v Treharne [2002] 2 F.L.R. 406. 

2 "Spouse" now includes a registered civil partner; S.335A as amended by the Civil Partner 
ship Act 2004. 
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(c) all the circumstances of the case other than the needs of the 
bankrupt. 

Where, however, the application is made after a year from the 11-026 
vesting in the trustee in bankruptcy, the court must assume that the interests 
of the creditors outweigh all other considerations save in exceptional 
circumstances. It has been said that "exceptional circumstances" reflects the 
same test as has been applied in the case law prior to the 1986 Act.

3
 This 

provision, therefore, gives some protection to the family by delaying the sale, 
but the trustee will normally succeed after a year. Some recent decisions, 
however, reveal a more "humanitarian" approach.

4
 There are similar provi-

sions relating to occupation orders under s.33 of the Family Law Act 1996 in 
cases of bankruptcy.

5
 

The Enterprise Act 2002
6
 affords some relief to the bankrupt in 

relation to property which was the residence of the bankrupt or his 
spouse or former spouse at the date of the bankruptcy. If the trustee 
in bankruptcy has not sold the property or applied for an order for 
possession or sale within three years of that date, the property rev-
ests in the bankrupt and ceases to be available to creditors. 

3 Re Citro [1991] Ch. 142 (in the context of s.336); (1991) 50 C.L.J. 45 (J. Hall); (1991) 107 
L.Q.R. 177 (S. Cretney); [1991] Conv. 302 (A. Lawson); (1992) 55 M.L.R. 284 (D.  
Brown). 

4 Judd v Brown, Bankrupts [1998] 2 F.L.R. 360 (no order for sale where bankrupt's wife 
being treated for cancer); Re Raval (A Bankrupt) [1998] 2 F.L.R. 718 (order suspended for a 
year where bankrupt's wife mentally ill); Claughton v Charalamabous [1999] 1 F.L.R. 740 
(order suspended until bankrupt's wife, who was chronically ill and had reduced life  
expectancy, vacated the house or died). See also Re Bremner (A Bankrupt) [1999] 1 F.L.R. 
912 (where bankrupt husband terminally ill, elderly wife's need to care for him at home 
was an "exceptional circumstance"). 

5 Insolvency Act 1986, ss.336, 337, as amended. See Re Bremner (A Bankrupt), above. These 
provisions now apply to civil partners; Civil Partnership Act 2004, s.82 and Sen.9. 

6s.261, inserting S.283A into the Insolvency Act 1986, with effect from April I, 2004. 
"Spouse" includes a registered civil partner. 
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1. GENERAL 

A CONSTRUCTIVE trust is one which arises by operation of law, and 
not by reason of the intention of the parties, express or implied.1 

"English law provides no clear and all-embracing definition of a 
constructive trust. Its boundaries have been left perhaps deliberately 
vague, so as not to restrict the court by technicalities in deciding 
what the justice of a particular case may demand".2 It has been "a 
ready means of developing our property law in modern times."3 The 

1 For a different view, see (1999) 18 N.Z.U.L.R. 305 (C. Rickett). 
2 Carl Zeiss Stiftung v Herbert Smith & Co. [1969] 2 Ch. 276 at 300, per Edmund Da- 

vies L.J. 
' Sen v Headley [1991] Ch. 425 at 440 (Nourse L.J.). 

12-001 
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principle is that where a person who holds property in circumstances 
in which in equity and good conscience it should be held or enjoyed 
by another, he will be compelled to hold the property on trust for 
that other.

4
 Such a statement can be criticised as being too general to 

be helpful. It used to be said that equity had developed pragmat-
ically in this field, relying on the precedents and paying too little 
attention to the general principle. Subsequently the pendulum swung 
the other way, and a constructive trust was used as a means of 
reaching a desired result over a wide variety of cases; constructive 
trusts of a "new model",

5
 "wherever justice and good conscience 

require it".
6
 The "new model" has now lost momentum.

7
 Modern 

developments have caused Lord Millett to say that "At present the 
language of constructive trust has become such a fertile source of 
confusion that it would be better if it were abandoned".

8
 The confu-

sion could be avoided if the term were to be confined to "a situation 
in which it would be unconscionable for one party to deny the 
other's beneficial proprietary interest in a particular and identified 
property".

9
 

12-002 

A. Overlap in Classification 

We saw, in discussing the classification of trusts,
10

 that there is an 
overlap between resulting and constructive trusts. Normally it 
makes little practical difference whether a trust is described as con-
structive or resulting. The formality rules, for example, apply to 
neither type.

11
 But the tendency to merge the two categories makes 

any definition of a constructive trust even harder to formulate. "It 
has been suggested that nomenclature in this context is unimportant. 
There is, however, some risk that confusion of terminology may 
lead to confusion of thought".

12
 Distinctions have been emphasised 

in the context of the conflict of laws, where it has been said that a 
resulting trust involves the claim of an equitable owner to assert a 
continuing proprietary interest in his own property, while a con-
structive trust may be imposed in appropriate circumstances where a 

4 
See Beatty v Guggenheim Exploration Co., 225 N.Y. 380 at 386 (1919); Soar v Ashwell 
[1893] 2 Q.B. 390; Restatement of Restitution, § 160; [1999] 14 Amicus Curiae 4 (Lord 
Millett); Waters, The Constructive Trust; Oakley, Constructive Trusts; Elias, Explaining 
Constructive Trusts. 

5 Eves v Eves [1975] 1 W.L.R. 1338 at 1341. 
6 Hussey v Palmer [1972] 1 W.L.R. 1286 at 1290, per Lord Denning M.R. 
7 Below, para.12-043. 
8 (1995) 9 T.L.I. 35 at 38. 
9 

ibid., at 39. See also Paragon Finance pic v D.B. Thakerar & Co. (a firm) [1999] 1 All E.R. 
401 at 409. 

'"Above, para.2-028. 
11 L.P.A. 1925, s.53, above, para.3-004. 
12 The Child & Co. Oxford Lecture (1984) "The Informal Creation of Interests in Land," at 

p.4 (Sir Christopher Slade); cf. [1982] Conv. 424 at 431 (F. Bates). 
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breach of fiduciary obligation has given rise to an equity between 
the parties.

13
 Similarly in the context of family property, where a 

common intention may found a constructive trust which is quanti-
fied differently from the proportionate shares arising under a result-
ing trust.

14
 

The constructive trust is usually regarded as a residual category; 
one which is called into play where the court desires to impose a 
trust and no other suitable category is available.

15
 

B. Establishing the Existence or the Terms of the Trust 

The imposition of a constructive trust is often a determination that 12-003 
previously declared trusts are enforceable against someone other than the 
original trustee, or extend to additional property.

16
 Thus, a wrongful recipient 

of trust property, not being a bona fide purchaser without notice from a 
trustee, takes the property subject to the existing trusts. A trustee who makes 
an improper profit holds the profit on the trusts which had previously been 
declared of the property out of which the profit was made.

17
 

It may be, however, that the constructive trust doctrine will deter-
mine the trusts on which a person, admittedly a trustee, will hold the 
property. Thus, in a case of mutual wills, the executor of the second 
party to die needs to know whether he holds on the trusts of that 
party's will, or under the agreement which was the basis of the 
mutual wills.

18
 Thus the constructive trust covers situations in which 

either the existence of the trusteeship or the terms of the trust or both 
are determined by operation of law. 

13 
Macmillan Inc. v Bishopsgate Investment Trust pic (No. 3) [1995] 1 W.L.R. 978; affirmed on 
other grounds (to which the distinction was not relevant) at [1996] 1 W.L.R. 387. See also 
Williams v Tedcastle [1994] 1 N.Z.L.R. 85; Westdeutsche Landesbank Girozentrale v Isling 
ton LBC [1996] A.C. 669 at 707. 

14 
Drake v Whipp [1996] 1 F.L.R. 826; above, para. 11-007 (lax terminology a "potent source 
of confusion"). 

15 
Recent examples include James v Williams [2000] Ch. 1 (intestacy beneficiary who took 
possession of land was constructive trustee for co-beneficiaries so that no limitation period 
applied); All E.R. Rev. 1999 at 232 (P. Clarke); (2000) 20 Trusts and Estates 19 (N. 
Asprey); Ord v Upton [2000] Ch. 352 (cause of action vesting in claimant's trustee in  
bankruptcy held on constructive trust for claimant so far as it related to damages for pain 
and suffering as opposed to financial loss); Banner Homes Group pic v Luff Developments 
Ltd [2000] Ch. 372 (if A and B informally agree that A shall acquire specific property for 
joint benefit and B in reliance thereon refrains from attempting to acquire it, A cannot retain 
the whole benefit and is constructive trustee of a share for B); [2001] Conv. 265 (M.  
Thompson); (2004) 120 L.Q.R. 667 (B. McFarlane). For criticisms, see All E.R. Rev. 2000, 
p.245 (P. Clarke); [2002] Conv. 35 (N. Hopkins). 

16
Bowen LJ. in Soar v Ashwell [1893] 2 Q.B. 390 at 396. 

17 
Below, para. 12-009. 

18 
Below, para. 12-026. 
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C. The Duties of a Constructive Trustee 

12-004 The duties and liabilities of a constructive trustee are not neces-
sarily the same as those of an express trustee. A decision that X 
holds as constructive trustee does not necessarily subject him to the 
usual trustees' duties in respect of investments, etc.

19
 If a person 

purchases property with constructive but not actual notice of a trust, 
the beneficiaries may enforce the trust against him; but if he is not 
informed of their claims for some time, it seems that he will not be 
subjected also to liability for failure to invest in trustee investments 
and to the usual standard of care which is required of express trus-
tees in the performance of their duties. The duties of a constructive 
trustee have not been made clear; they probably vary with the cir-
cumstances and will be greater for a fraudulent trustee than for 
others.

20
 

D. Distinction Between Constructive Trusts, Accountability 
and Proprietary Remedies 

12-005 Circumstances giving rise to a constructive trust may give rise to 
other remedies also. Strictly speaking a person can only be a trustee, 
express or constructive, if there is vested in him certain property 
which he holds upon trust.

21
 Constructive trusteeship should be 

distinguished from the equitable proprietary remedy of tracing, and 
a personal action in equity against a fiduciary for an account. They 
are considered in more detail below.

22
 

Where a trustee (express or constructive) has had trust property 
vested in him but has wrongfully disposed of it, he will commonly 
be regarded as retaining his status as trustee. Subject to what is said 
below concerning tracing, the absence of trust property means that 
the remedy against him is personal only. Where, however, no trust 
property has ever been vested in the defendant (as where liability 
arises from dishonestly assisting the trustees in a breach of trust),

23 

he cannot properly be called a trustee, constructive or otherwise. As 
in the previous example, the remedy against him is personal only. 
The defendant is accountable; he is not a constructive trustee of any 
property. If he has insufficient assets, the claimant will be unable to 
obtain compensation in full. 

There is, however, another possibility. It may be possible to show 
that the property, wrongly obtained and disposed of, is now repre-
sented by money or by some other property in the trustee's or a third 

9 See Lonrho pic v Fayed (No.2) [1992] 1 W.L.R. 1 at 12. 
0 Restatement of Restitution, §§ 202-204. 
1 Re Barney [1892] 2 Ch. 265 at 272; Westdeutsche Landesbank Girozentrale v Islington LBC 

[1996] A.C. 669. 
2 Below, Chs 21, 23. 
3 Below, para. 12-011. 
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party's hands; and, by use of the equitable proprietary remedy, to 
"follow" the original property into that for which it has been ex-
changed. This is done by the technique of "tracing".

24
 

The advantages of "tracing" the money (or other property) in this 
way are twofold. First, if the defendant should become insolvent, the 
claimant takes in priority to the general creditors, for the money 
"traced" is trust money, and is kept out of the defendant's in-
solvency.

25
 Secondly, if the money has been invested successfully 

by the defendant, the claimant is entitled to a share of the invest-
ments which is proportionate to the share which the trust money 
contributed to the invested fund.

26
 A distinction between construc-

tive trusteeship and liability to the "tracing" process is that the latter 
may be available against a person who is not liable as constructive 
trustee. For example, where trust property is transferred to an inno-
cent volunteer, i.e. a person who is not a purchaser and who thus 
takes subject to the trust but who has neither actual nor constructive 
knowledge of it, the volunteer is apparently not liable as construc-
tive trustee,

27
 but the "tracing" remedy lies against him while he 

still has the property or its identifiable proceeds.
28

 

There are thus three separate matters to consider: constructive 
trusts, proprietary remedies, and personal actions. They are all inter-
related, but each is distinct. Many decisions fail to make these 
distinctions, and fail to make clear whether the issue is one of 
accountability or one of trust,

29
 although the matter has been to 

some extent clarified by the Privy Council.
30

 This chapter will ex-
amine constructive trusts properly so called and also certain cases of 
personal liability which have traditionally (but inappropriately) been 
treated as constructive trusteeship. Accountability for profits and the 
question of liability to proprietary remedies are considered later.

31
 

E. The Remedial Constructive Trust 

We saw that the duties of a constructive trustee differ from those 
of an ordinary trustee. If the claimant merely wishes to have the 
property returned, the question is whether a constructive trust need 
be considered as anything beyond a means of demanding the return 
of the property to which he is entitled in equity. This is the way in 
which constructive trusts are regarded in most jurisdictions in the 

24 
Below, para.23-042. 

25 
R e  H a l l e t t ' s  E s t a t e  (1880) 13 Ch.D.  696.  

26 
R e  TM ey ' s  W .T .  [1967] Ch.  1179 .  

27 
Below,  para .12-016;  R est a t em en t  of  R est i t u t i on ,  § 203. The view that  the innocent  volun  
teer  i s  personal ly  l i able  i s  di scussed bel ow, para .  12-021. 

28 
R e  D i p l o c k  [1948]  Ch .  465,  bel ow,  paa ra . 23 -066.  

29 
R ead i n g  v  A t t -G en  [1951] A.C.  507;  B oa rdm an  v  P h i p ps  [1967] 2  A.C.  46.  

30
Att-Genfor Hong Kong v Reid [1994] 1 A.C. 324; below, para.21-026. 

31
 Below, Chs 21, 23. 

12-006 
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United States of America and in the Restatement. "Where a person 
holding title to property is subject to an equitable duty to convey it 
to another on the ground that he would be unjustly enriched if he 
were permitted to retain it, a constructive trust arises."

32
 Thus the 

duty is to convey to those entitled; not to hold on trust for them.  
Such a constructive trust is regarded as a "remedial rather than 

substantive" institution.
33

 The constructive trust is imposed under 
this doctrine whenever it is needed to prevent unjust enrichment. 
Like other equitable remedies, it is available where the legal remedy 
is inadequate. Thus, in a case of unjust enrichment the claimant will 
sue in quasi-contract; but if the defendant still has the property, and 
either the claimant wants specific recovery, or the defendant is insol-
vent, or the property has increased in value, the claimant will be able 
to assert a constructive trust.

34
 The English cases have however, 

traditionally regarded the constructive trust as a substantive institu-
tion,

35
 vindicating a pre-existing proprietary right. 

The existence of such a doctrine has been left open by the Privy 
Council.

36
 Millett J., however, warned that, while equity must be 

flexible, "its intervention must be based on principle; there must be 
some relationship between the relief granted and the circumstances 
which give rise to it".

37
 To which his Lordship has added "there is 

neither room nor need for the remedial constructive trust. In my 
view it is a counsel of despair which too readily concedes the 
impossibility of propounding a general rationale for the availability 
of proprietary remedies. We need to be more ready to categorise 
wrongdoers as fiduciaries and to extend the situations in which 
proprietary remedies are made available, but we can do all this while 
adhering to established principles".

38
 Similarly, "the remedial con-

structive trust is a judicial discretion to vary property rights and, as 
such, an object of suspicion".

39
 Lord Browne-Wilkinson, on the 

^Restatement of Restitution, § 160; (1955) 71 L.Q.R. 71 (A. Scott); Carl Zeiss Stiftung v 
Herbert Smith & Co. [1969] 2 Ch. 276 at 300. 

33 (1920) 33 Harv.L.R.  420 (R . Pound).  See also (1983) 3 L.S.  283 at  292 (R. Goode);  [1988]  
Conv.  259 (D. Hayton);  (1991) 107 L.Q.R. 60 8 (C. Rickett );  El ias, Explaining Constructive  
Tru s t s ,  pp .1 59 -16 3;  Wrigh t ,  Th e  Re m edia l  Cons t r uc t i ve  Tr us t .  

34 
See Lac Minerals Ltd v International Corona Resources Ltd (1989) 61 D.L.R. (4th) 14. 

35 See  Re Sharpe  [1980] 1 W.L .R. 219,  where  the  not i on of im posing a const ruc t ive t rust  as a  
remedy  was  des cr ib ed  a s  a  nov e l  con c ep t  i n  Engl i sh  l aw .  

36 
Re Goldcorp Exchange Ltd (in receivership) [1995] 1 A.C. 74; cf. Metall undRohstoffA.G. 
v Donaldson Lufkin & Jenrette Inc. [1990] 1 Q.B. 391 at 479 (overruled on another point by 
Lonrho pic v Fayed [1992] 1 A.C. 448). 

37 Lonrho pic v Fayed (No.2) [1992] 1 W.L.R. 1 at  9 (no const ructive t rust  where  claim had no  
pro pr i e t a ry  ba se) .  See  a l so  ( 199 1)  10 7  L .Q .R .  71  a t  8 5  (S i r  Pe t e r  M i l l e t t ) .  

38 ( 19 9 5 )  9  T .L . I .  3 5  a t  4 0 .  S e e  a l s o  P a r ag o n  F i n an c e  p i c  v  D .  B .  T h ak e r a r  &  C o ( a  f i r m )  
[1999] 1 Al l  E.R. 401 at  413:  the dist i nct ion  between  inst i tut ional  t rusts and the remedial  
fo r mula  i s  t he  d i s t i nc t i on  "be tw een  a  t rus t  and  a  ca t ch -p hra se " .  

39 The Frontiers of Liability, Vol.2, p.24 (P. Birks); cf. at 165 (D. Waters) and 186 (S. Gardner).  
See al so [1996] R.L.R. 3  (P.  Bi rks);  Oakley,  Construct ive Trusts (3 rd ed.) ,  p.26;  Goff and  
Jones (6th ed.), p.83. The remedial constructive t rust i s considered unavailable in Jersey; Re 
the Est eem Set t l ement  [2004] W.T .L .R . 1 .  
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other hand, has suggested that the introduction of the remedial con-
structive trust may provide a satisfactory basis for developing pro-
prietary restitutionary remedies.

40
 

The question arose in Halifax Building Society v Thomas,
4
* where 12-007 

the defendant obtained a mortgage loan to buy a flat by fraudulent 
misrepresentation. When he fell into arrears the mortgagee sold the flat. After 
the repayment of the debt a surplus remained, to which the mortgagee claimed 
entitlement under a constructive trust in its favour, to prevent the defendant 
profiting from his fraud. In rejecting this claim the Court of Appeal noted 
that English law had not followed other jurisdictions where the constructive 
trust had become a remedy for unjust enrichment. There was no universal 
principle that there must be restitution of a benefit derived from wrongdoing. 
The relationship was not fiduciary but was merely one of debtor and secured 
creditor. The mortgagee had recovered all it was contractually entitled to, and 
the surplus belonged to the defendant. It was thus available for confiscation 
under Pt VI of the Criminal Justice Act 1988, the enactment of which 
indicated that the profits of crime did not belong to the victim. This was also 
the approach of the Court of Appeal in Re Polly Peck International pic (in 
administration) (No.2),

42
 where it was said that there was no prospect of the 

imposition of a remedial constructive trust
43

 on the assets of an insolvent 
company so as to give the claimants a proprietary interest, to the detriment of 
creditors. To do so would confer a priority not accorded by the insolvency 
legislation. Although the laws moves, "it cannot be legitimately moved by 
judicial decision down a road signed 'No Entry' by Parliament. The 
insolvency road is blocked off to remedial constructive trusts, at least when 
judge-driven in a vehicle of discretion" ,

44
 Nourse L.J. emphasised that his 

conclusions were not confined to insolvency, because property rights could 
only be varied by statute.

45
 The decision has been said to be "the end of the 

remedial constructive trust"
46

; similarly, "It bangs the door shut on the 
'remedial constructive trust' in this jurisdiction".

47
 

40 Westdeutsche Landesbank Girozentrale v Islington LBC [1996] A.C. 669 at 716. 
41 

[1996] Ch.  217;  (1996) 10 T.L. I .  2  (P .  Bi rks ) ;  (1996) 112 L.Q.R.  219 (P.  Wat t s) ;  [1996]  
R.L.R.  92 (P.  Jaffey).  

42 
[1998] 3  Al l  E .R.  812 .  See al so Fort ex G roup Ltd  v  M acintosh  [1998]  3  N .Z.L.R .  171.  

43 
Defined by Nourse L.J .  at  830 as  the grant  of a  proprietary right ,  as  a remedy, to  someone  
who,  beforehand,  had no such r ight .  

44 
ibid. ,  at  827, per Mummery L.J .  

"••ibid.,  at 831. 
46 

(1998) 12 T.L.I.  202 (P. Birks).  See also (1998) 114 L.Q.R. 399 (Sir Peter Mil let t ); (1998) 4  
Trus ts  &  Trus tees   14  (P.   Matthews);   [1999]  L.M.C.L.Q.    I l l    (C.   Ricket t  and R.  
Granthara). 

47 
All  E.R.  Rev. 1998 at  415 (P.  Bi rks and W.  Swadling);  cf .  [1999] R.L.R. 128 (D.  Wright ).  
See also Law Com. Discussion Paper,  Sharing Homes (2002), p.25, n.92:  "there has been a  
re la t ively s t eadfast  re fusal  to  develop  const ruct ive t rust s  as  a  pu rely r emed ial  device. "  
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The remedial constructive trust has been accepted in Australia,
48 

New Zealand
49

 and Canada
50

 (although the Canadian courts have 
recognised it more in the case of property disputes between cohabi-
tees than in the commercial context

51
). It has not replaced the tradi-

tional institutional constructive trust, but exists alongside it.
52

 

One distinction between institutional and remedial constructive 
trusts may lie in the date from which the claimant may assert propri-
etary rights. This question has significance for third parties acquir-
ing interests in the property before the court makes its order. It 
seems clear that the traditional institutional constructive trust vindi-
cates a pre-existing proprietary interest which is operative before the 
date of the court order.

53
 The effect of a remedial constructive trust, 

on the other hand, may be to confer a new proprietary interest on the 
claimant.

54
 In such a case it will have prospective effect only, oper-

ating from the date of the court order which creates it.
55

 

We will now examine the circumstances in which a constructive 
trust has been held to exist. 

2. WHEN A CONSTRUCTIVE TRUST ARISES 

12-008 Constructive trusts can arise over a wide variety of situations. No 
claim is made that those discussed in this section cover the whole 
field; they are merely illustrations. It will be seen that some of the 
selected categories lay down specific rules; others rely on general 
principles, which have been stated in the widest terms. 

* Muschinski v Dodds (1985) 160 C.L.R. 583. 
' Powell v Thompson [1991] 1 N.Z.L.R. 579 at 615 ("a broad equitable remedy for reversing 

that which is inequitable or unconscionable"); Equiticorp Industries Group Ltd v Hawkins 
[1991] 3 N.Z.L.R. 700. But caution is needed in insolvency cases; Fortex Group Ltd v 
Macintosh, above. 

3 Pettkus v Becker (1980) 117 D.L.R. (3d) 257; Sorochan v Sorochan (1986) 29 D.L.R. (4th) 
1; Lac Minerals Ltd v International Corona Resources Ltd (1989) 61 D.L.R. (4th) 14; 
(1990) 106 L.Q.R. 207 (G. Hammond); Rawluk v Rawluk (1990) 65 D.L.R. (4th) 161; 
[1991] Conv. 125 (C. Rickett); (1991) 11 L.S. 304 (G. Fridman); Peter v Beblow (1993) 
101 D.L.R. (4th) 621; (2002) 16 T.L.I. 53 (N. Richardson); (2001) 15 T.L.I. 214 and (2002) 
16 T.L.I. 2 (R. Chambers). 

1 [2003] 11 R.L.R. 163 (L. Smith). 
2 Muschinski v Dodds, above, at 613-615. 
' This is assumed in the English cases such as Lloyds Bank pic v Rosset [1991] 1 A.C. 107; 

above, para.11-005. See Westdeutsche Landesbank Girozentrale v Islington LBC, above, 
n.40, at 716. 

* Lac Minerals Ltd v International Corona Resources Ltd, above, at 50. The term 
"imposed 
proprietary remedy" is preferred in (1999) 18 N.Z.U.L.R. 305 at 331 (C. Rickett). 

' Muschinski v Dodds (1985) 160 C.L.R. 583 at 615; cf. Rawluk v Rawluk, above. A similar 
question arises as to the date on which an estoppel interest takes effect, below, para.27-031. 
The claim in Polly Peck, above, was that the remedial constructive trust should be imposed 
retrospectively. 
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A. Unauthorised Profit by a Trustee or Fiduciary 

The principle is that a fiduciary may not make use of his position 
to gain a benefit for himself. Trustees, personal representatives and 
agents

56
 are by their "position debarred from keeping a personal 

advantage derived directly or indirectly out of his fiduciary or quasi-
fiduciary position."

57
 With other fiduciaries, such as company direc-

tors
58

 and partners,
59

 the question is one of fact whether the benefit 
was obtained by reason or independently of, the fiduciary relation-
ship. The category of fiduciaries is not closed.

60
 

These matters are dealt with in Chapter 21. We will there see that 
a trustee must not renew in his own favour any lease held on trust; 
nor may he purchase the reversion on any such lease; nor may he 
purchase the trust property. He must not make any incidental profits 
out of his trusteeship. In the present context, one example must 
suffice. 

In Boardman v Phipps,
6}

 the trustees held a minority share-
holding in a private company which was not being efficiently 
managed. Boardman had acted as solicitor to the trust, and was 
therefore a fiduciary. He decided that the beneficiaries would be 
in a better position if the trustees had control of the company, but 
no trust money was available to buy the extra shares. Boardman 
and one of the beneficiaries therefore bought the necessary shares 
themselves and reorganised the company. All this was done in 
good faith and with the object of enhancing the trust holding. 
Both the personal and the trust holdings increased in value. A 
majority of the House of Lords held that Boardman was construc-
tive trustee of the profit made on his personal shareholding. The 
opportunity to make the profit arose out of his fiduciary relation-
ship with the trust and certain confidential information had been 
used in the process. However, compensation was ordered from 
the trust in recognition of the work and skill involved. 
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B. Liability of Third Parties 

Third parties may incur personal liability (in addition to the trus-
tees' liability) in certain circumstances, in particular where they 
dishonestly assist the trustee (or other fiduciary)

62
 in a breach of 

duty, or where they receive trust property transferred in breach of 

De Bussche v Alt (1878) 8 Ch.D. 286 at 310; Boardman v Phipps [1967] 2 A.C. 67. 
Re Biss [1903] 2 Ch. 40 at 56. 
Below, paras 21-019 et seq. 
Clegg v Fishwick (1849) 1 Mac. & G. 294. 
English v Dedham Vale Properties Ltd [1978] 1 W.L.R. 93. 
[1967] 2 A.C. 67, below, para.21-022. 
The Court of Appeal in Brown v Bennett [1999] B.C.L.C. 649 considered it arguable that 
the principle applied where the breach was of a director's fiduciary duties. 

12-010 
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trust. Such persons are commonly called constructive trustees,
63 

although this is misleading because the liability is personal only. 
The two categories were until recently known as "knowing assis-
tance" and "knowing receipt".

64
 As explained below, the terminol-

ogy in the first case is no longer appropriate. The terms "accessory 
liability" and "recipient liability" may be preferable. Whatever the 
heading of liability, the existence of the trust must be established.

65 

Knowledge of a "doubtful equity" does not suffice; hence a solicitor 
was not accountable for moneys received in payment of costs and 
expenses paid by a client for work done in defending an action in 
which the claimant was asserting that the client was a trustee of the 
whole of its assets.

66
 It would be otherwise if he knew that the claim 

was well-founded. 

i. Dishonest Assistance 

(a) Terminology. An agent or other third party may be liable to 
make good the loss to a trust without the trust property ever vesting 
in him and without his purporting to act as trustee; as where an agent 
dishonestly participates with a trustee in a breach of trust. Thus 
liability does not depend on unjust enrichment. 

It is submitted that, as no trust property is or has been vested in 
him, he should not be called a constructive, or any other kind of 
trustee.

67
 The question at issue is one of personal liability. The 

matter will nevertheless be dealt with in this Chapter because the 
constructive trust terminology has been used in much of the case-
law,

68
 although Lord Millett recently said that the words "account-

able as constructive trustee" should be discarded in favour of 
"accountable in equity".

69
 One explanation is that the constructive 

trustee label has been used to overcome the supposed difficulty in a 

63 Lord Millett  considers the "receipt" cases to be examples of resulting t rusts;  (1995) 9 T.L.I.  
35 at  39;  Macmil l an  Inc.  v Bi shopsgat e Investment  Trust  pi c  (No .3) [1995]  1  W.L.R .  978 .  
Simil a rl y  Chambers ,  Resul t i ng  Trust s (Ch.8) .  

64 The cat egori es  were b ased  on Lord  Se lborne ' s speech  i n Barnes v  Addy (1874) L .R.  9 Ch .  
A pp .  2 4 4  a t  2 51 - 2 5 2 .  

65 S ee  Bo x  v  B a r c la y s  B a n k  p i c  [ 1 9 9 8 ]  L lo y d ' s  R ep .  B an k .  1 85 .  
66 Carl  Zei ss  St i f t ung v  Herbert  Smi th &  Co.  (No.2)  [1969] 2  Ch.  276;  (1969)  85  L .Q .R.  160  

(P.V.B.);  (1986)  102 L.Q .R. 267 at  287 (C. Harpum).  See also Wil l iams v  Wi l l iams (1881)  
17  C h.D .  4 37;  Com pet i t i ve  In su ran ce  Co.  L td  v  D avi es  Inv es tme nt s  L td  [1 9 75]  1  W.L . R .  
1240.  A sol icitor in doubt as to possible liability should apply to court  for di rect ions;  Finers  
v Mi ro  [1991] 1  W.L .R.  35.  See al so  Unit ed Mi zrahi  Bank Ltd  v  Dohert y [1998] 1  W.L .R.  
435;  Bank of  Scot land {Governor and Company)  v A Ltd  [2001 ] 1 W.L.R. 751 (where bank  
suspects client ). 

67 S e e  M c K e n d r i c k ' s  C o m m e r c i a l  A s p e c t s  o f  T r u s t s  a n d  F i d u c i a r y  O b l i g a t i o n s ,  C h . 8  ( P .  
B i rks) ;  c f .  (2 004 )  67  M .L . R .  16  (S .  E l l i o t t  and  C .  M i t che l l ) .  

68 See Westdeutsche Landesbank Girozentrale v Isl ington LBC [1996] A.C. 669 at 705;  Ghana  
C om m e r c ia l  B a n k  v  C ,  T h e  T i me s ,  M a rc h  3 ,  1 9 97 .  

69 Dub ai  A lumin ium Co.  L td  v  Sa laa m [2 003 ]  2  A . C .  36 6  a t  40 4 .  Se e  a l so  P ar ago n  F inan ce  
p i c  v  D . B .  T h a ke r a r  &  C o.  ( a  f i r m )  [ 1 99 9 ]  1  A l l  E .R .  4 0 1  a t  4 12 .  



When a Constructive Trust Arises 311 

beneficiary being able to sue anybody but the trustee.
70

 It might be 
added that, if it should become established that an innocent volun-
teer is strictly liable for receipt of trust property on a restitutionary 
basis,

71
 although there is presently little judicial support for this 

view, the term "constructive trustee" could usefully be employed to 
indicate the more onerous personal liability which results from re-
ceipt with knowledge.

72
 

(b) Nature of Trustee's Breach. In Barnes v Addy,
73

 Lord Sel- 12-012 
borne laid down the test of liability as that of as assisting "with knowledge in 
a dishonest and fraudulent design on the part of the trustees." This statement 
was obiter, but the principle that the third party could not be liable under this 
heading unless the breach of trust in which he assisted was dishonest on the 
part of the trustee became entrenched in the law until clarified by the Privy 
Council in Royal Brunei Airlines Sdn. Bhd. v Tan.

14
 

The claimant appointed a company (BLT) to act as its travel 
agent and to account for the proceeds of ticket sales. It was 
conceded that BLT committed a breach of trust by using the 
money in its business. BLT fell into arrears in accounting and the 
contract was terminated. As BLT was insolvent, the claimant sued 
Tan, the principal shareholder and director. It was conceded that 
Tan had assisted in the breach with actual knowledge. The Brunei 
Court of Appeal found for Tan, holding that the breach in which 
he had assisted had not been shown to be fraudulent on the part of 
BLT. The appeal to the Privy Council centred upon the question 
whether accessory liability requires the breach of trust itself to be 
fraudulent. Tan was held personally liable for dishonestly assist-
ing BLT's breach. There was no further requirement of dishonesty 
by BLT.

75
 

Lord Nicholls of Birkenhead reviewed the authorities prior to 
Barnes v Addy.

76
 Those authorities did not require dishonesty on the 

3 (1999) 58 C.L.J. 294 at 299, 301 (L. Smith). The term "remedial constructive trust" is used 
in Coulthard v Disco Mix Club Ltd [2000] 1 W.L.R. 707 at 731, but that term normally 
implies a proprietary remedy. 

1 Below, para. 12-021. 
2 See [1998] Conv. 13 (J. Martin). 
3 (1874) L.R. 9 Ch.App. 255 at 251, 252. 
1 [1995] 2 A.C. 378; [1995] Conv. 339 (M. Halliwell); (1995) 111 L.Q.R. 545 (C. Harpum); 

(1995) 54 C.LJ. 505 (R. Nolan); (1995) 3 R.L.R. 105 (J. Stevens); (1996) 112 L.Q.R. 56 
(S. Gardner); Restitution and Banking Law (ed. F. Rose), Ch.9 (M. Tugendhat); Breach of 
Trust (eds Birks and Pretto), Ch.6 (C. Mitchell). For criticisms, see (1996) L.M.C.L.Q. 1 (P. 
Birks); (1996) 59 M.L.R. 443 (A. Berg). 

* In fact BLT's breach was dishonest because Tan's state of mind could be imputed to it. See 
El Ajou v Dollar Land Holdings pic [1994] 2 All E.R. 685 ("directing mind and will"). 

5 Above. 
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part of the trustee whether the third party had procured the breach
77 

or merely assisted in it. The law had taken a wrong turning in 
reliance on Lord Selborne's dictum in Barnes v Addy. The trustee 
would be liable whether or not the breach was dishonest, but it 
would make no sense for a dishonest accessory, whose liability is 
fault-based, to escape simply because the trustee did not also act 
dishonestly. Although cases where the accessory is dishonest but the 
trustee is not will be rare, especially where the trustee is a company 
of which the accessories are directors,

78
 this is a welcome clarifi-

cation of the law. 

Provided it is established that the breach caused the loss, there is 
no need to prove a causal link between the assistance and the loss.

79 

It might be added that "assistance" requires actual participation. 
Thus a wife who merely accompanied her husband on holiday trips 
which also involved money laundering did not assist his breach.

80
 

12-013 (c) Dishonesty of Third Party. The next question is whether the 
accessory must be shown to have acted dishonestly, or whether 
constructive knowledge of the breach (i.e. negligence) suffices. This 
is a matter of great importance, because frauds and other breaches of 
duty in the commercial context are complex, and can involve partic-
ipants who are unaware of the wrongdoing. 

Opinions have differed as to whether dishonesty is required on the 
part of the accessory or whether it suffices that he ought to have 
known of the breach. The weight of modern authority supports the 
view that dishonesty is required, and the matter has now been put 
beyond doubt by the Privy Council in Royal Brunei Airlines Sdn. 
Bhd. v Tan.

81
 Although the main issue, as we have seen, was 

whether the breach must be dishonest on the part of the trustee, their 
Lordships considered also the question whether the accessory must 
have acted dishonestly. In confirming that requirement, Lord Ni-
cholls rejected the label "knowing assistance" because "knowl-
edge" has too many shades of meaning. The five categories of  

77 S e e  E a v e s  v  H i c k s o n  ( 1 8 6 1 )  B e a v .  1 3 6  ( t r u s t e e s  i n n o c e n t l y  d e c e i v e d  b y  f o r g e r y  m a d e  
wrongful  di st ri but i on  which t he  party responsibl e fo r  t he decei t  was l i abl e  t o  resto re ) .  A  
modern authori t y  not  requi ri ng  di shonesty  by  t he t rust ees  i s  Powel l  v Thompson [1991]  1  
N .Z .L.R .  597 .  

78 See n .75,  above.  
79 Grupo Torras SA vAl -Sabah [2001] Lloyd's Rep.  Bank.  36;  (2001) 15 T.L.I.  93 (J. Garton).  

See al so  Gencor ACP Ltd v  Dalby  [2001] W.T .L .R.  825,  l eaving open  whether t he  b reach  
must  have  i nvolved t he  mi sappl i cat i on  of  t rust  p roperty .  

80 Brinks Ltd  v Abu -Sal eh  (No .3),  Th e Times,  October 23 ,  1995;  c ri t i ci sed (1996) 59  M.L .R .  
443 at  447-448 (A. Berg);  (1996) 10 T.L.I.  53 (A. Oakley);  [1996] Conv .  447 (J.  Stevens).  
See  a l so  Br ow n v  B enn e t t  [1 999 ]  B . C .L .C .  64 9 .  

81 [19 95]  2  A .C .  378;  a bov e .  
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knowledge elaborated by Peter Gibson J. in the Baden case
82

 were 
"best forgotten". The word "dishonesty" was also to be preferred to 
"unconscionable conduct", a term little used save by equity law-
yers. Lord Nicholls summarily rejected the view that an accessory 
could never be directly liable to the beneficiaries, because they are 
entitled to expect that others will refrain from intentionally intruding 
in the trustee-beneficiary relationship. Similarly rejected was the 
view that even an innocent third party could be liable, as that would 
make commerce impossible. In rejecting the view that negligence 
was a sufficient basis for liability, Lord Nicholls observed that in the 
commercial context persons such as bankers, advisers and many 
other agents would be liable to the trustees if they acted negligently. 
There was no reason why they should also be liable to the benefici-
aries.

83
 Thus the conclusion was that dishonesty is the basis of 

accessory liability. 
It remains to consider what is meant by dishonesty. Lord Nicholls 

explained that it combines the objective standard of not acting as an 
honest person would in the circumstances with a strong subjective 
element: the court will assess the conduct in the light of what the 
defendant actually knew, not what a reasonable person would have 
known, and will have regard to the defendant's experience, intelli-
gence and reasons for acting as he did. The broad meaning is con-
scious impropriety.

84
 The House of Lords revisited the issue in 

Twinsectra Ltd v Yardley,
35

 where the words of Lord Nicholls in 
Royal Brunei Airlines Sdn. Bhd. v Tan

s6
 were closely analysed. 

Their Lordships described three tests of dishonesty: 

(i) the purely subjective "Robin Hood test", which the courts 
have rejected; 

(ii) the purely objective test; and 

(iii) the "combined test" favoured by Lord Nicholls, whereby 
the conduct is dishonest by ordinary standards and the de-
fendant realised that, by those standards, his conduct was 
dishonest. 

12-014 

2 Baden, Delvaux and Lecuit v Societe Generate pour Favoriser le Developpement du Com-
merce et de ['Industrie en France SA [1983] B.C.L.C. 325. The Court of Appeal in Heinl v 
Jyske Bank (Gibraltar) Ltd [1999] Lloyd's Rep. Bank. 511, considered that Baden might 
still be helpful. 

' This would sidestep the tort principle that there is no liability for negligently causing 
economic loss. cf. (1995) 9 T.L.I. 102 (G. McCormack), suggesting that an accessory to 
fraud should be liable if negligent. 

* See also Heinl v Jyske Bank (Gibraltar) Ltd, above (high standard of proof of dishonesty 
required); Walker v Stones [2001] Q.B. 902; below, para.17-005. 

' [2002] A.C. 164; (2002) 118 L.Q.R. 502 (T. Yeo and H Tjio); All E.R. Rev. 2002, p.231 (P. 
Clarke). See also Papamichael v National Westminster Bank pic [2003] 1 Lloyd's 
Rep. 341. 

5 Above. 
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12-015 

The majority of their Lordships held that dishonesty required an 
awareness that the conduct was dishonest by the ordinary standards 
of reasonable and honest people. It is submitted that there is much 
force in Lord Millett's dissent.

87
 He considered that the only subjec-

tive elements allowed by Lord Nicholls in Royal Brunei Airlines 
were the defendant's experience, intelligence and actual state of 
knowledge. There was no requirement that he must have realised he 
was acting dishonestly. Lord Millett preferred an objective ap-
proach, adding that, so far as the defendant's state of knowledge was 
concerned, he did not need to know the details of the trust. It 
sufficed if he knew that the money was not at the free disposal of the 
person whose breach he assisted. 

Clearly dishonesty includes deliberately closing one's eyes or 
deliberately not asking questions, of which an example is Agip 
(Africa) Ltd v Jackson: 

Payment orders from Agip to third parties were fraudulently 
altered by Agip's accountant, Z, who changed the name of the 
payees to that of B Co. and other companies. B Co. (and the other 
companies) had been formed by the defendants, who were two 
accountants in partnership (Jackson & Co.) and their employee. 
Two of the defendants were the sole directors and shareholders of 
B Co. The money was transferred to the account of B Co. and 
thence to Jackson's client account in the Isle of Man. It was then 
paid to various recipients abroad who had no connection with 
Agip. B Co. was then put into liquidation. Agip sought to recover 
from the defendants, who had throughout followed the instruc-
tions of their client, a French lawyer acting for unidentified 
principals. 

The claim based on assistance in the breach was successful before 
Millett J.

88
 Z had committed a fraudulent breach of his duty to Agip, 

which the defendants must have realised was going on. They obvi-
ously knew they were "laundering" money, and were consciously 
helping Z to conceal the fraud. At best, they had been indifferent to 
it, which amounted to dishonesty. One partner and the employee 
were liable for assisting the breach, and the other partner was vicari-
ously liable for their acts.

89
 The judgment of Millett J. was upheld 

' [2002] 10 R.L.R. 112 (C. Rickett); (2002) 16 T.L.I. 165 at 174 (J. Penner); (2002) 61 C.L.J. 
524 (R. Thornton); [2002] Conv. 303 (P. Kenny) and 387 (M. Thompson); (2004) 120 
L.Q.R. 208 (T. Yeo) (Lord Millett's approach preferred in New Zealand). See also [2003] 
Conv. 398 (G. Andrews), suggesting an approach based on the law of tort. 

! [1990] Ch. 265; (1991) 107 L.Q.R. 71 (Sir Peter Millett). See also Finers v Miro [1991] I 
W.L.R. 35. 

'Below, para. 12-025. 
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on appeal
90

: the defendants were liable because they did not act 
honestly. 

The issue arose again in Lipkin Gorman v Karpnale Ltd. 

A solicitor, C, wrongly withdrew £200,000 from his firm's 
client account at the bank and spent it on gambling at the Playboy 
Club. C's firm sued the bank and the Club. In the present context, 
we are concerned only with the action against the bank. The bank 
manager had known that C was a gambler, but made no enquiries 
about the withdrawals.

91
 

The Court of Appeal
92

 held that the bank was not liable. It was 
conceded that the bank could not be liable as accessory if it was not 
in breach of its contract with the claimant firm. There was no breach 
of contract because the bank had no reason to believe that C was 
drawing money for his own purposes. 

The beneficiary may also have a remedy against those who have 
received the property, whose position will now be examined. 

ii. Liability for Receipt
93

 

(a) Personal and Proprietary Remedies. A basic principle of 12-016 
property law is that any person who receives trust property,

94
 not being a 

purchaser for value without notice (actual or constructive), takes subject to 
the trust. So long as he retains the property he is bound to return it, and the 
tracing process

95
 is available to identify the property or its proceeds. 

However, this is different from the question whether the recipient should be 
under a personal liability to account. The distinction is important if he no 
longer has the property. If he is liable to account, his liability remains. If he 
is not so accountable, his liability is confined to the return of the property or 
its proceeds while still in his possession. Not every transferee who fails to 
prove that he was a bona fide purchaser of the legal estate without notice is 
subjected to the additional personal liability. 

' [1991] Ch. 547; [1992] Conv. 367 (S. Goulding); (1992) 12 L.S. 332 (H. Norman); 
(1993-94) 4 K.C.L.J. 82 (P. Oliver). 

1 Any allegation of dishonesty was insufficiently pleaded. 
! [1989] 1 W.L.R. 1340. The House of Lords dealt only with the Club's position; [1992] A.C. 

548; below, para. 12-020. 
' See Criterion Properties pic v Stratford UK Properties LLC [2004] 1 W.L.R. 1846; [2004] 

L.M.C.L.Q. 421 (R Stevens). The House of Lords explained that these rules do not govern 
liability for receipt of property under a contract which is set aside, where the general rules 
of restitution apply. There is no trust property. This weakens the authority of Bank of Credit 
and Commerce International (Overseas) Ltd v Akendele [2001] Ch. 427, below, para. 
12-018, which their Lordships thought was decided on the wrong basis. 

' For receipt of confidential information, see Satnam Investments Ltd v Dunlop Heywood & 
Co. Ltd [1999] 3 All E.R. 652. 

5 Below, Ch.23. 
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An "innocent volunteer,"
96

 for example, who took without notice 
that the property was trust property transferred in breach of trust 
cannot take free of the trust, but, on the present state of the author-
ities, does not incur personal liability.

97
 Whether the defendant has 

received the trust property will depend on the application of the 
tracing rules discussed in Chapter 23.

98
 Where a company has been 

used as a device for receiving property transferred in breach of 
fiduciary duty, the court will treat the director who is the company's 
"controlling mind" as having personally received the property.

99
 

12-017 (b) Degree of Knowledge. While constructive knowledge clearly 
suffices where the question is whether the recipient took the prop-
erty subject to the trust, it does not follow that the same applies 
where the question is whether he has incurred the personal liability 
to account. Opinions have differed as to whether liability is based on 
actual knowledge, or constructive knowledge, or whether it is strict, 
so that even an innocent volunteer is liable. Formerly it appeared 
established that constructive notice sufficed.' Thus in Belmont Fi-
nance Corp. v Williams Furniture Ltd (No.2)

2
 company directors 

who participated in an unlawful share purchase scheme were liable 
because they had knowledge of all the facts which established the 
improper use of the funds, and knew or ought to have known that the 
money which they received was impressed with a trust. It was 
immaterial that, as the judge found, the directors did not act 
fraudulently. 

A different view was taken in Re Montagu's S.T.
3
 

Trustees transferred certain settled chattels to the beneficiary 
(the tenth Duke) absolutely, in breach of trust. The situation re-
sulted from an "honest muddle" by all concerned. The Duke's 
solicitor had at an earlier stage been aware of the terms of the 
settlement. The Duke disposed of a number of the chattels during 
his lifetime. After his death, the eleventh Duke claimed that his 
predecessor had become a constructive trustee of them. Megarry 
V.-C. held that, while the tenth Duke's estate must return any 

96 Re Diplock [1948] Ch. 465 at 478^79; above, para.12-005, below, para.23-066. 
97 For the view that liability should be strict, see below, para. 12-021. 
98 See El Ajou v Dollar Land Holdings pic (No.2) [1995] 2 All E.R. 213; below, para. 

23-058. 
"Trustor AB v Smallbone (No.3)  [2001]   1  W.L.R.   1177;  (2003)   119 L.Q.R.   13  (S. 

Watson). 
1 Karak Rubber Co. Ltd v Burden (No.2) [1972] 1 W.L.R. 602. 
2 [1980] 1 All E.R. 393; see also (No.l) [1979] Ch. 250; International Sales and Agencies Ltd 

v Marcus [1982] 3 All E.R. 551 at 558. It is also assumed in Re Diplock [1948] Ch. 465 at 
477—479 that constructive knowledge would suffice. 

3 [1987] Ch. 264 (decided 1985); (1986) 102 L.Q.R. 267 and (1987) 50 M.L.R. 217 (C.  
Harpum).  See  also  Hillsdown Holdings pic v Pensions  Ombudsman   [1997]   1   All 
E.R. 862. 
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remaining chattels or their traceable proceeds, the Duke was not 
liable as constructive trustee because he had no actual knowledge 
that the chattels were trust property transferred in breach of trust. 
Even if he had once understood the terms of the settlement, there 
was nothing to suggest that he remembered them so as to be 
aware at the date of receipt that the chattels were trust property. 
Nor was there any reason to impute the solicitor's knowledge to 
the Duke, by analogy with the doctrine of imputed notice. 

The Vice-Chancellor emphasised that the relevant question was 
whether the recipient had knowledge, not whether he had notice 
according to the rules established under the doctrine of notice which 
dealt with the question whether an equitable interest was binding on 
a transferee. The question in the present context was whether a 
person was to have imposed on him the burdens of trusteeship. His 
Lordship held that liability should not be imposed unless the con-
science of the recipient was affected; this required "want of pro-
bity", which includes actual knowledge, shutting one's eyes to the 
obvious, or wilfully and recklessly failing to make such enquiries as 
a reasonable and honest man would make; it does not include 
knowledge of circumstances which would indicate the facts to an 
honest and reasonable man or would put the latter on enquiry. 

The question has recently been examined by the Court of Appeal 
in Bank of Credit and Commerce International (Overseas) Ltd v 
Akindele,

4
 where the defendant had received $6.68 million in 1988 

as a return on $10 million he had paid to the bank in 1985 under an 
artificial loan agreement. The transaction involved a fraudulent 
breach of the fiduciary duties owed to the bank by certain parties, 
but the defendant knew nothing of the frauds within the BCCI group 
at that time nor of the fraudulent aspect of the particular agreement. 
Nourse L.J. reviewed the authorities (including Commonwealth de-
cisions) and academic commentaries on the degree of knowledge 
required to found recipient liability. First, his Lordship confirmed 
that dishonesty had never been required. There was considerable 
authority supporting the view that constructive notice sufficed,

5
 al-

though in much of it the question had not been examined in depth 
because the defendant had actual knowledge, or the decisions were 
based on assistance rather than receipt. Other authorities favoured 

12-018 

4 [2001] Ch. 437; (2000) 59 C.L.J. 447 (R. Nolan); (2000) 14 T.L.I. 229 (J. Penner); All E.R. 
Rev. 2000, p.319 (P. Birks and W. Swadling); [2001] 9 R.L.R. 99 (J. Stevens). But see 
para. 12-016, n.93 (House of Lords view that Akindele was decided on the wrong basis). 

5 Belmont Finance Corp. v Williams Furniture Ltd (No.2) [1980] 1 All E.R. 393; above, 
para. 12-017; Agip (Africa) Ltd v Jackson [1990] Ch. 265 (not dealt with on appeal at [1991] 
Ch. 547); Polly Peck International pic v Nadir (No.2) [1992] 4 All E.R. 769; Houghton v 
Payers [2000] 1 B.C.L.C. 511. 



318 Constructive Trusts 

  

12-019 

the view that constructive notice did not suffice, at any rate in the 
case of commercial transactions, where (in cases not involving title 
to land) there was no duty to investigate. In such cases purchasers 
have been held not liable unless they had actual knowledge of the 
impropriety or acted with wilful or reckless disregard,

6
 although 

Commonwealth courts had taken a different view.
7
 

Nourse L.J. regarded Re Montagu's S.T.,
S
 where Megarry V.-C. 

had laid down the "want of probity" test, as the "seminal judg-
ment". So far as the five categories of knowledge elaborated in the 
Baden

9
 case were concerned, they had been formulated with "assis-

tance" rather than "receipt" in mind. There were grave doubts as to 
the utility of this categorisation in receipt cases. The purpose of such 
a categorisation could only be to enable the court to determine 
whether the defendant's conscience was sufficiently affected to bind 
him as constructive trustee. There was, therefore, no need for the 
categorisation. There was a single test of dishonesty for assistance 
liability, and there should be a single test of knowledge for recipient 
liability: "The recipient's state of knowledge must be such as to 
make it unconscionable for him to retain the benefit of the re-
ceipt".

10
 His Lordship considered that this test would enable the 

court to give common sense decisions in the commercial context. 
Applying the test in the present case, the defendant's knowledge 
was not such as to make it unconscionable for him to enter into the 
agreement in 1985, when the integrity of BCCI was not doubted. At 
the time of the receipt of $6.68 million in 1988 he had suspicions, 
but his state of knowledge was not such as to make it unconsciona-
ble for him to retain the money. His knowledge in 1988 concerned 
the general reputation of the BCCI group from late 1987 onwards, 
and not the particular transaction entered into in 1985. If his Lord-
ship had thought that it was still the appropriate test, he would have 
held that the defendant did not have actual or constructive knowl-
edge that his receipt was traceable to a breach of fiduciary duty. 

It remains to be clarified by later cases what the distinction is 
between dishonesty (not required) and the degree of knowledge 
making it unconscionable for the defendant to retain the benefit of 

6 
See Eagle Trust pic v S.B.C. Securities Ltd [1993] 1 W.L.R. 484; Cowan de Groot Proper 
ties Ltd v Eagle Trust pic [1992] 4 All E.R. 700; El Ajouv Dollar Land Holdings pic [1993] 
3 All E.R. 717 (reversed on another point at [1994] 2 All E.R. 685). Banks and other  
financial institutions must, however, satisfy the money laundering regulations. 

7 Powell v Thompson [1991] 1 N.Z.L.R. 597; Equiticorp Industries Group Ltd v Hawkins 
[1991] 3 N.Z.L.R. 700; Citadel General Assurance Co. v Lloyds Bank Canada (1997) 152 
D.L.R. (4th) 411. 

8 
[1987] Ch. 264; above, para.12-017. 

"Above, para.12-013. 
10

 [2001] Ch. 437 at 455. 
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his receipt.
11

 As the defendant was held not even to have had con-
structive knowledge, the point remains unclear. 

Nourse LJ. took the opportunity to comment on the debate as to 
whether innocent volunteers should be strictly liable to account on 
the ground of unjust enrichment, subject to the defence of change of 
position. Before examining this, the position at common law must 
be considered. 

(c) Common Law Remedy. A discussion of the equitable princi-
ples alone would be misleading, because the circumstances giving 
rise to a receipt claim may also found the common law personal 
action for money had and received. It is clear that the common law 
personal action lies against an innocent volunteer who had no 
knowledge, actual or constructive, of the fact that the money be-
longed not to the transferor but to the claimant. The claimant must, 
however, show title at common law to the money which, by apply-
ing the tracing rules, the defendant can be shown to have received. It 
is not necessary that the money should remain identifiable in the 
recipient's hands (in which case a proprietary claim might be con-
sidered).

12
 A recipient of the money in good faith and for value has a 

defence. 
These issues came before the House of Lords in Lipkin Gorman v 

Karpnale Ltd,*
3
 where a firm of solicitors sought to recover money 

paid to the Playboy Club by a member of the firm, Cass, who had 
withdrawn it from the firm's client account and spent it on gam-
bling. The Club had no knowledge of the source of the money, but 
had not given consideration: the gaming contract was not legally 
enforceable, and so the Club had incurred no obligation to honour 
the bets. The solicitors were held entitled to recover in the common 
law action, subject to the defence of change of position. 

The decision has been criticised on the ground that the claimant 
firm did not have legal title to the money after it was withdrawn 
from the bank, because the legal title vested in Cass.

14
 Lord Goff 

avoided this difficulty by holding that the firm had a legal chose in 
action (the debt owed to them by the bank holding their client 
account) which they could follow into the money drawn by Cass and 
thence into the hands of the Club (the Club surprisingly conceded 

12-020 

1 Compare Niru Battery Manufacturing Company v Milestone Trading Ltd [2004] Q.B. 985 
(similar distinction in relation to "change of position" defence); (2004) 120 L.Q.R. 373 (P. 
Birks); below, para.23-070. 

2 It is doubtful whether any personal action lies against a transferee from the recipient. See 
Agip (Africa) Ltd v Jackson [1990] Ch. 265 at 287-288; (1990) 106 L.Q.R. 20 (A. Bur 
rows); (1991) 107 L.Q.R. 71 (Sir Peter Millett); [1997] 5 R.L.R. 1 (A. Tettenborn); [2002] 
10 R.L.R. 69 (D. Sheehan); Goff and Jones, p.98. 

3 [1991] 2 A.C. 548; above, para.20-015. The claimants were content to bring a personal 
action as the defendant was not insolvent. 
[1992] Conv. 124 (M. Halliwell); (1992) 55 M.L.R. 377 (E. McKendrick). 
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that this legal title was not defeated by reason of any mixing of the 
money by Cass with his own). 

Of great significance was the unqualified acceptance by the House 
of Lords of the defence of change of position, widely recognised in 
the common law world, which should be left to develop on a case by 
case basis.

15
 The defence is available to an innocent defendant

16
 (but 

not to a wrongdoer) who has so changed his position that it would be 
inequitable to require restitution or restitution in full. Of course, it 
will not be available where the recipient has applied the money to 
normal expenses which would have been incurred in any event. In 
the present case the Club could invoke the defence to the extent that 
it had paid out winnings to Cass. These sums could be set off against 
the total sums received from him. 

12-021 (d) Unjust Enrichment Theory. A question which has been much 
debated, primarily by academic commentators, is whether an inno-
cent volunteer who has received trust property transferred in breach 
of trust should be strictly liable to account, subject to the defence of 
change of position, even though he took without notice. As we have 
seen, this is the position with regard to the common law personal 
action, discussed above. It is also the position with regard to the 
action in equity against an innocent volunteer who has received 
property to which he is not entitled in the administration of an 
estate.

17
 This view is based on the principle that restitutionary liability 

is receipt-based, not fault-based: the volunteer is unjustly enriched 
if he is not accountable.

18
 Of course, there is no room for strict 

liability in the case of a purchaser, either at common law or in 
equity. Lord Browne-Wilkinson stated in Westdeutsche Landesbank 
Girozentrale v Islington LBO

9
 (which involved a common law 

action) that an innocent volunteer is not personally liable to account 
as constructive trustee because he lacks the necessary knowledge. 
This does not preclude the strict liability argument because, as 
shown by Re Diplock

20
 itself, personal liability to account in equity 

can arise in the absence of constructive trusteeship. It is right that an 
innocent volunteer should not be a constructive trustee, with conse-
quent liability to repay with interest,

21
 but it does not follow that 

15 Below, para.23-070. The defence existed in limited form, as discussed by the House of 
Lords. 

16 See Goff and Jones, pp.833-834. 
"Ministry of Health v Simpson [1951] A.C. 251 (subject to requirement of suing personal 

representative first); below, para.23-077. The volunteers were not, however, liable as 
constructive trustees because they were entitled to assume that the executors were acting 
properly; [1948] Ch. 465 at 411-479. 

18 Goff and Jones, pp.743-745. 
19 [1996] A.C. 669 at 707. 
20 [19 48]  Ch .  4 65 .  L i a b i l i t y  ba se d  on  co ns t ruc t i ve  t ru s t ees h ip  wa s  re j e c t ed  a t  478 .  
21 Liab i l i t y  t o  pa y  c o mpo un d in t e res t  w as  t he  i ss ue  i n  t he  W estde u t sche  ca se .  
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there should be no restitutionary liability in equity in the absence of 
change of position, in order to prevent unjust enrichment.

22
 That 

recipient liability is restitution-based was recently emphasised by 
the Privy Council.

23
 It has been said, however, that the law does not 

recognise any personal unjust enrichment claim founded on equita-
ble title, and that this is a further illustration of the principle that a 
beneficiary's interest does not have the same incidents as the title of 
a legal owner.

24
 

Nourse LJ. in Bank of Credit and Commerce International (Over-
seas) Ltd v Akindele

25
 took the opportunity to discuss the issue, 

although it did not arise for decision because the defendant was not a 
volunteer. His Lordship referred to a paper in which Lord Nicholls 
had advocated the strict liability approach.

26
 Nourse LJ. doubted 

whether strict liability coupled with the change of position defence 
would be preferable to fault-based liability in many commercial 
transactions. In his Lordship's view, it would appear commercially 
unworkable, on proof of misapplication, that the burden should shift 
to the recipient to defend the receipt by change of position or in 
some other way, and there would be obvious difficulty in saying that 
it would be equitable for change of position to afford a defence if the 
circumstances were such that it would be unconscionable to retain 
the benefit. It must be emphasised, however, that the advocates of 
the strict liability principle have never sought to apply it to commer-
cial purchasers nor to argue that the defence of change of position, 
which applies only to innocent recipients,

27
 should be available in 

circumstances where it would be unconscionable to retain the bene-
fit. Lord Millett has given some support to the strict liability theory 
by confirming the restitutionary basis of liability for receipt: "Con-
structive notice is sufficient, and may not even be necessary. There 
is powerful academic support for the proposition that the liability of 
the recipient is the same as in other cases of restitution, that is to say 
strict but subject to a change of position defence."

28
 

22 
See Goff and Jones, pp.743-745;  [1998] Conv.  13 (J.  Mart in);  cf .  Hi l l sdown  Holdi ngs pic  v  
P en s i ons  O m b ud sm a n  [1997] 1  Al l  E.R.  862 at  904 (doubt ing whethe r  lower court s  could  
give e ffect  to  a  c la im in re st i tut ion where no  const ruct ive t rust ) .  

23 
R oyal  B runei  A i rl i nes  Sdn.  B hd .  v  Tan  [1995] 2  A.C.  378 (a  case of di shonest  assi st ance) .  
The receipt -based rest i tut ionary  clai m was described by Auld L. J .  a s  an "equi table  new  
comer" in  M acm i l l an  Inc .  v  B i sho pg a t e  In ve s t m en t  T ru s t  p i c  (N o . 3 )  [1996] 1  W.L.R.  387  
at  407. 

24 
(2000)  116 L.Q.R.  412 (L.  Smi th) .  

25 
[2001] Ch.  437.  

26 
Knowing Rece ip t:  the Need for a New  Landm ark,  publ i shed in  Res ti tut ion: Past ,  Present  
and Future -Essays  in  H onour o f  G are th Jones (1998).  

27 
Below,  para .23-070.  

28 
Twinsectra Ltd v Yardley [2002] A.C.  164 at  194 (ob iter,  as the i ssue was di shonest  as  
sistance). 
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12-022 It may be that legislation will be required to achieve coherence in 
this area.

29
 It is indeed difficult to discern any convincing policy 

reason why an innocent recipient of misapplied property should be 
vulnerable to the claims of a legal owner (including a trustee) and of 
underpaid beneficiaries of estates but not to the claims of other 
equitable owners.

30
 Caselaw goes the other way, but "authority 

cannot militate indefinitely against reason, and there is no rational 
argument for depriving the equitable owner of the claim in unjust 
enrichment based on strict liability".

31
 Although most recipient 

claims arise in the context of commercial fraud, it may nevertheless 
be said that the debate as to whether the innocent volunteer should 
be strictly liable in equity has lost some of its significance now that 
the common law remedy has been extended to recovery of money 
paid by mistake of law.

32
 Trustees as legal owners may now succeed 

on this basis against innocent volunteers. 

12—023 (e) Ministerial Receipt. Recipient liability cannot arise where 
the third party has received the trust property merely in his capacity 
as agent and has dealt with it according to his principal's instruc-
tions. In other words, the "receipt" category is confined to third 
parties who have received the property for their own benefit.

33
 Thus 

in Agip (Africa) Ltd v Jackson
34

 the defendants were not liable on 
the basis of receipt because they had merely received the money as 
agents and passed it on to third parties according to their principal's 
instructions. As we have seen, they were liable for dishonest as-
sistance. 

It has been said that banks receive merely as agents and so will 
not normally be liable for receipt unless they use the money to 
reduce an overdraft, as this amounts to receipt for their own bene-
fit,

35
 although the defence of purchaser without notice will normally 

' See (1995) 111 L.Q.R. 545 (C. Harpum). 
D A beneficiary may sue a third party on behalf of the trust where the trustee unreasonably 

refuses to sue or has disabled himself from doing so: Parker-Tweedale v Dunbar Bank pic 
[1991] Ch. 12. 1 Breach of Trust (eds. Birks and Pretto), p.239 (P. Birks). See also 

Chambers, Resulting 
Trusts, Ch.8; (1997) 50 C.L.P. 95 at 103, 112 (A. Burrows); (2004) 120 L.Q.R. 373 at 377 
(P. Birks), describing the law on knowing receipt as "in a very poor state". For contrary 
views, see Halliwell, Equity and Good Conscience In a Contemporary Context, pp.121, 
134; (2001) 15 T.L.I. 151 (P. Jaffey); [2001] 9 R.L.R. 99 (J. Stevens); [2003] 11 R.L.R. 57 
at pp.76-77 (C. Rotherham). '- Kleinwort Benson Ltd v Lincoln City Council [1999] 2 

A.C. 349. There is no defence of 
"honest receipt". ' Birks, Introduction to the Law of Restitution, p.445; (1986) 102 L.Q.R. 

114 (C. Harpum); 
(1989) 105 L.Q.R. 528 (P. Birks); (1991) 107 L.Q.R. 71 (Sir Peter Millett). ' [1990] Ch. 

265, affirmed [1991] Ch. 547. The facts have been given, above, para.12-014. 
See also Twinsectra Ltd v Yardley [2002] 2 A.C. 164. "• Citadel General Insurance Co. v 

Lloyds Bank Canada (1997) 152 D.L.R. (4th) 411; [1998] 
6 R.L.R. 162 (C. Rotherham). 
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be available.
36

 This agency analysis has been convincingly criti-
cised.

37
 

iii. Agent Assuming Trustee's Duties.
38

 An agent of the trus- 12-024 
tees may, as we have seen, incur liability under the above rules if he has been 
dishonest or has received trust property for his own benefit. There will 
normally be no such liability where trust property is transferred to an agent in 
the ordinary process of delegation,

39
 as his receipt is ministerial and there is no 

breach of trust. In such a case he will only be subjected to a trustee's 
liability if he receives the property into his hands in connection with his 
assumption of the trustee's office and duties. In Williams-Ashman v Price 
and Williams,

40
 Bennett J. treated Mara v Browne

41
 as authority for the 

proposition that "an agent in possession of money which he knows to be trust 
money, so long as he acts honestly, is not accountable to the beneficiaries 
interested in the trust money unless he intermeddles in the trust by doing acts 
characteristic of a trustee and outside the duties of an agent." Thus, where a 
solicitor received trust money through his own account, and invested it in 
unauthorised mortgages on the instructions of the trustees, the solicitor was 
held to be acting in his capacity as a solicitor, and not liable as a constructive 
trustee.

42
 A stockbroker would not incur such liability for receiving trust 

money and investing it on the trustee's instructions in an unauthorised 
investment. The remedy is against the trustees. 

If the agent does not know that the property is trust property, he is 
not liable if he acts honestly and within the scope of his agency, 
even if the facts were such as to put him on enquiry.

43
 

iv. Liability of Partner of Constructive Trustee. The circum-   12-025 
stances in which a firm will be vicariously liable for the acts of a partner 
who has dishonestly assisted in a breach of trust were recently clarified by 
the House of Lords in Dubai Aluminium Co. Ltd v 

'Agip (Africa) Ltd v Jackson, above, at p.292; (1991) 107 L.Q.R. 71 at 83. See also Polly 
Peck International pic. v Nadir (No.2) [1992] 4 All E.R. 769 (bank receiving sterling and 
exchanging it for foreign currency receives the sterling for its own benefit, but could have 
defence of purchaser without notice); cf. Nimmo v Westpac Banking Corp [1993] 3 
N.Z.L.R. 218 at 225; Cigna Life Insurance NZ v Westpac Securities Ltd [1996] 1 N.Z.L.R. 
80 at 86. 
Laundering and Tracing (ed. Birks, 1995), p.126 (S. Gleeson); Restitution and Banking Law 
(ed. F. Rose), Ch.10 (M. Bryan). Money paid to a bank becomes the property of the bank. See 
also Breach of Trust (eds. Birks and Pretto), pp.184-187 (C. Mitchell). See (1986) 102 
L.Q.R. 114 at pp.130 et seq. (C. Harpum). Below, para.20-012. [1942] Ch. 219 at 228. 
[1896] 1 Ch. 199. 
Mara v Browne [1896] 1 Ch. 199 (any negligence action would have been statute-barred); 
Williams-Ashman v Price and Williams [1942] Ch. 219. 
Williams v Williams (1881) 17 Ch.D. 437; Competitive Insurance Co. Ltd v Davies Invest-
ments Ltd [1975] 1 W.L.R. 1240. 
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Salaam.
44

 In that case a dishonest partner had planned, drafted and 
signed sham agreements giving effect to a scheme involving over 
$50 million which he knew to be fraudulent. The question was 
whether s.10 of the Partnership Act 1890 applied, under which a 
firm is liable for any wrongful act or omission of a partner acting in 
the ordinary course of the business of the firm, or with the authority 
of his partners. The firm was held vicariously liable on the ground 
that, although the wrongful acts had not been authorised, the fraudu-
lent scheme was so closely connected with the acts the dishonest 
partner was authorised to do that he could be said to have been 
acting in the ordinary course of the firm's business when he commit-
ted them. It is not within the ordinary course of a solicitor's practice 
to act as an express trustee,

45
 nor to act as a trustee when not 

appointed as such and so incur liability as a constructive trustee in 
the sense of a de facto trustee.

46
 The present case was not of that 

kind, as the dishonest partner was not a trustee, nor had he assumed 
the position of a trustee. Given that a solicitor may be guilty of 
dishonest conduct while acting within the ordinary scope of his 
practice, there was no reason why his firm should not incur vicarious 
liability for loss caused by conduct which constituted him a "con-
structive trustee" in the sense of a person who was personally ac-
countable for dishonest assistance in a breach of trust. 

Another question is whether a firm is vicariously liable for an act 
of dishonest assistance in a breach of trust committed by its em-
ployee (as opposed to a partner). The firm will be liable where the 
victim of the employee's dishonesty was the firm's own client, but 
not where the victim was not its client.

47
 

12-026 

C. Mutual Wills
48

 

Two persons (often husband and wife)
49

 may agree that, on the 
death of the first to die, all their property shall be enjoyed by the 
survivor, and after his (her) death by nominated beneficiaries (for 
example, children of a previous marriage); and may make mutual 

' [2003] 2 A.C. 366; (2003) 119 L.Q.R. 364 (C. Mitchell). Re Bell's Indenture [1980] 1 
W.L.R.   1217 was overruled in part. See also Agip (Africa) Ltd v Jackson  [1991] 
Ch. 547. 

5 See Walker v Stones [2001] Q.B. 902. ' This was the sense in which the term 
"constructive trustee" was used in Mara v Browne 

[1896] 1 Ch. 199, where Lord Herschell said that it was not within a partner's implied 
authority to make himself a constructive trustee and thereby subject his partners to the same 
liability. 

' Balfron Trustees Ltd v Peterson [2002] W.T.L.R. 157. '(1951) 15 Conv.(N.s.) 28 (G. 
Graham); (1951) 14 M.L.R. 140 (J. Mitchell); (1970) 34 

Conv.(N.s.) 230 (R. Burgess); (1989) 105 L.Q.R. 534 (C. Rickett); Oakley, Constructive 
Trusts (3rd ed.), pp.263-274; Cassidy, Mutual Wills. ' 

Walpole v Lord Orford (1797) 3 Ves.Jr. 402. 
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wills to that effect. The survivor may be given a life interest,
50

 an 
absolute interest

51
 or no interest at all.

52
 The question is whether, 

and to what extent, such an agreement controls the devolution of 
their property. 

i. Agreement Necessary. Before any remedy can be obtained, 
an agreement to make wills and not to revoke them

53
 between the 

parties must be proved. The agreement must indicate that the wills 
are to be mutually binding, whether or not expressed in the language 
of revocation.

54
 The standard of proof is the ordinary civil standard 

(i.e. on balance of probabilities); the evidence must be "clear and 
satisfactory" and may be extrinsic, as where the agreement is sub-
stantiated by family conversations.

55
 The mere fact that the wills 

were made simultaneously and in the same form is not, of itself, 
proof of an agreement although it is a relevant circumstance to be 
taken into account.

56
 The agreement must amount to a clear contract 

at law, not a mere common understanding.
57

 But the court may infer 
an agreement from the conduct of the parties, the circumstances and 
the terms of the wills.

58
 Preferably the agreement, if there was one, 

should be recited in the will. 

In Re Oldham,
59

 a husband and wife made mutual wills in 
similar form; each spouse left his (or her) property to the other 
absolutely with the same provisions in the event of the other 
predeceasing. There was no evidence of an agreement that they 
should be irrevocable. After the husband's death, the wife married 
again, and made a new will which was quite different from the 
earlier one. The second will was upheld; Astbury J. saying: "The 
fact that the two wills were made in identical terms does not 
necessarily connote any agreement beyond that of so making 
them . . . there is no evidence . . . that there was an agreement that 
the trust in the mutual will should in all circumstances be irrevo-
cable by the survivor who took the benefit." The parties had left 

50 
D uf ou r  v  P er e i ra  (1769) Dick .  419.  

51 
R e  G re e n  [1951] 148 .  

52 Re Dale (deceased) [1994] Ch. 31. 
53 In the Goods of Heys [1914] p.192. 
54 

Re Goodchi l d  (deceased ) [1997] 1  W.L.R. 1216. (mistaken bel ief  of fi rst  testa tor that  wil ls  
mutually binding may enable intended beneficiary to claim under the Inheritance (Provision  
fo r  Fami l y  and Dependants )  Act  19 75 on deat h o f  su rvivor ) .  

55 
R e  C l eaver  [1981] 1  W.L.R. 939;  R e  N ew ey [1994] 2  N.Z.L.R. 590;  [1996] Conv.  136 (C.  
Rickett). 

56 
ib i d .  Where mi rror  wil l s  are not  intended to be mutual  wi l l s,  i t  i s  desi rable  for  the wi l l  to  
include such a  st atement .  

57 Re Goodchild (deceased), above; Birch v Curtis [2002] 2 F.L.R. 1158; (2003) 43 Trusts and 
Estates 14 (D. Rowell). 

58 
Dufour v  P ereira (1769) Dick.  419;  St one v  H oskins [1905] p.194;  Re  H agger [1930] 2  Ch.  
190;  R e  G r een  [1951] Ch.  148.  

59 
[1925] Ch.  75.  

12-027 
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12-028 

their estates to each other "absolutely." They "may have thought 
it quite safe to trust the other. ... But that is a very different thing 
from saying that they bound themselves by a trust that should be 
operative in all circumstances and in all cases".

60
 

In Re Cleaver,
61

 on the other hand, the evidence of mutual wills 
was sufficient. An elderly couple married in 1967. The husband 
had three children. They made wills in each other's favour abso-
lutely, and in default to the three children. In 1974, each of them 
reduced the share of one daughter, Martha, to a life interest. After 
the husband's death the wife made a new will consistent with the 
earlier one. Thereafter she made a further will enlarging Martha's 
share from a life interest to an absolute interest; and by her last 
will she left her residue to Martha and her husband, and nothing 
to the other two children. It was held that the wife's executors 
held the estate on the trusts of the 1974 will. Sufficient evidence 
of an agreement to make mutual wills was shown by the simulta-
neity and similarity of the original wills; the pattern of successive 
wills made together; the fact that both parties reduced Martha's 
interest; the faithful terms of the first will made after the hus-
band' s death; and the fact that, in family conversations, the wife 
had regarded herself as under an obligation to leave her estate to 
the children. 

ii. Remedies on the Contract. The agreement is binding be-
tween the parties. If it is broken by the first party to die, his estate 
will be liable in damages to the survivor.

62
 If the breach is by the 

second party to die, as by revocation or alteration of his will, it has 
always been assumed that no remedy could be obtained against him 
or his estate under the contract. The law which has developed on the 
subject is based upon a trust which arises in appropriate cases in 
favour of the beneficiaries. 

It is arguable that the principle of Beswick v Beswick
63

 could 
apply in this situation. The estate of the first to die is in a similar 
position to Mrs Beswick, the administratrix. It seems that an action 
for specific performance of the contract would lie by the estate 
against the survivor or his estate. An examination of the problems 
which have arisen in treating the interests of the beneficiaries as 
trusts, as will be seen, makes a contractual solution attractive.

64
 The 

' ibid., at 88-89; Gray v Perpetual Trustee Co. [1928] A.C. 391. 
' Above. 
2 Robinson v Ommanney (1883) 23 Ch.D. 285; but not where the revocation of the first will is 

by the subsequent marriage of the covenantor. See further (1991) 54 M.L.R. 581 (C.  
Rickett). 

' [1968] A.C. 58. * See (1979) 29 U. of Toronto L.J. 390 (T. Youdan). The executor must be 
willing to sue. See 

[1982] Conv. 228 (K. Hodkinson), suggesting that the ultimate beneficiary should be the 
executor; (1989) 105 L.Q.R. 534 (C. Rickett). 



When a Constructive Trust Arises 327 

court in Re Dale (deceased)
65

 rejected the argument that the second 
testator could be ordered to make a will in accordance with the 
contract, or restrained from revoking it. It may remain arguable that 
specific performance could be obtained to enforce a conveyance of 
the property.

66
 

Until recently there could have been no question of the benefici-
ary suing in contract because of the privity doctrine. It may now be 
possible for the beneficiary to enforce the contract in his own right 
under the Contracts (Rights of Third Parties) Act 1999, in the case 
of contracts between testators made after the Act.

67
 The Act does 

not affect rights or remedies of third parties which are otherwise 
available, thus the trust solution remains.

68
 

iii. Trusts Created by Mutual Wills. A will is always revoc- 12-029 
able; an agreement not to revoke it does not make it irrevocable.

69 
Thus, if the 

survivor of an agreement to make mutual wills revokes his will, he will die 
intestate: and if he makes a new will, that later one will be admitted to 
probate. But the disposition of his property on his death will be affected by 
the agreement. For the principle is established that the agreement between the 
parties, followed by the death of the first party, relying on the undertaking of 
the other party to observe the agreement, creates trusts in favour of the 
intended beneficiaries, which are enforceable against the property of the sur-
vivor.

70
 Of the leading case oiDufour v Pereira,

71
 Clauson J. said.

72 
Dufour v 

Pereira decides that where there is a joint will. . .  on the death of the first 
testator the position as regards that part of the property which belongs to the 
survivor is that the survivor will be treated . . .  as holding the property on trust 
to apply it so as to carry out the effect of the joint will". A number of 
difficulties arise concerning the operation of such trusts.

73
 

(a) When Does the Trust Arise? It has been said that there are   12-030 
three possibilities.

74
 When the agreement was made; when the first testator 

dies; when the survivor dies. It is clear that no trust exists 

65 
[ 1 9 9 4 ]  C h .  3 1 ;  ( 1 9 9 5 )  5 8  M . L . R .  9 5  ( A .  B r i e r l e y ) .  B e s w i c k  v  B e s w i c k  w a s  n o t  d i s  
cussed. 

66 
Below, para.24-026. 

67 
See s.10; (2002) 61 C.L.J. 423 at 430 (C. Davis). The Act is outlined at para.4-016, 
above. 

68
s.7(l). 

69 
Vynior's  C ase (1609) 8  Co.Rep.  81b.  

70 
In the G oods o f  Heys [1914] p . 192;  S tone v H osk ins [1905] p . 194 ( l a t er  w i l l  of  f i r s t  t o  
die). 

71 
(1769) Dick 419;  interpreted in Re Dale (deceased), above, as not  requiring any benefi t  to  
pass  to the survivor .  

72 
R e  H a g g e r  [193 0]  2  Ch .  1 90  a t  195 .  

73 
These difficulties are discussed in (1979) 29 U. of Toronto LJ. at 411^19 (T. Youdan). 

74 
(1951)  14 M.L.R.  137  ( J .  Mi tchel l ) .  
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from the date of the agreement. For either party can revoke or alter 
his will

75
 before either dies, on giving notice to the other

76
; and even 

notice is not necessary in the case of the first to die, for the survivor 
has notice on the first death and will not be prejudiced.

77
 The survivor 

in such circumstances is unable to establish any trust in his favour 
against the estate of the first to die.

78
 Nor can the death of the 

survivor be the correct time. For where a beneficiary died between 
the date of the death of the first to die and the survivor, the estate of 
that beneficiary was able to claim its share on the ground that the 
interest was vested and there was no lapse.

79
 Of these three possibil-

ities, it seems therefore that the trust arises on the death of the first 
to die. 

Until recently a fourth possibility was arguable: that the trust 
arises when the survivor receives a benefit under the first will. On 
this question there were dicta both ways. Most of the dicta favoured 
the view that the trust is imposed only where the survivor takes a 
benefit.

80
 Clauson J., however, in Re Hagger

31
 said obiter that the 

trust would arise "even though the survivor did not signify his 
election to give effect to the will by taking benefits under it". 

It has now been held by Morritt J. in Re Dale (deceased),
9
'
2
 after a 

full review of all the authorities, that the doctrine of mutual wills 
applies even where the survivor does not benefit from the will of the 
first testator. A husband and wife agreed that each would leave his or 
her whole estate to their son and daughter equally. The husband died 
first, leaving his estate of £18,500 in this way. The wife later made a 
new will leaving her daughter £300 and the rest of her estate of 
£19,000 to her son. It was held that the son, as executor, held 
the estate on trust for himself and the daughter equally. Benefit by 
the survivor was a sufficient but not a necessary requirement for the 
operation of the doctrine. The survivor committed a fraud on the 
first testator who died in reliance upon their bargain even if he or she 
did not benefit from the will. That this was the true basis of the 
doctrine appeared from Dufour v Pereira*^ "he, that dies first, does 
by his death carry the agreement on his part into execution. If the 
other then refuses, he is guilty of a fraud, can never unbind himself, 
and becomes a trustee of course. For no man shall deceive another to 

75 S ee  Re  H o bl e y  (d e c e a se d ) ,  T h e  T i m es ,  J u n e  1 6 ,  1 9 9 7  ( e f f e c t  o f  m utu a l  w i l l s  d e s t r o y ed  
whe re  f i r s t  t o  d i e  h ad  a l t e re d  h i s  w i l l  i n  a  minor  b u t  no t  i ns ign i f i can t  wa y) .  

76 Dufour  v  Pe re i ra  (17 69 )  D ick .  4 19  a t  420 .  
77 

ibid. 
78 Stone  v  Hos k ins  [ 190 5]  p .19 4 .  
79 R e H ag g e r  [ 1 93 0 ]  2  C h .  19 0;  c f .  R e  G ar d n e r  ( No . 2)  [1 9 2 3 ]  C h .  2 3 0 .  
80 Dufour v Pereira (1769) Dick.  419 at  421;  Stone v Hoskins [1905] p.  194 at 197;  Re Oldham  

[19 25]  Ch .  7 5  a t  87 .  See  a l so  R e Clea ver  [ 19 81]  1  W.L . R .  93 9 .  
81 [1930] 2 Ch.  190 at p.195.  See (1970) 34 Conv.(N.s.)  230 (R. Burgess);  [1982] Conv.  228 at  

230 (K . Hodkinson) .  
82 [19 94]  Ch .  3 1 ;  (19 93 )  7  T . L . I .  18  (D .  Bro wn);  A l l  E .R .Re v .  19 93 ,  415  (C .  S her r i n ) .  
83 As more fully reported in Hargrave's Juridical Arguments, Vol.2, p.304. 
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his prejudice".
84

 Morritt J. considered that the imposition of the 
trust was consistent with all the authorities, supported by some of 
them and was in furtherance of equity's original jurisdiction to 
intervene in cases of fraud. 

(b) To what Property Does the Trust Attach?
95

 This may be clear 
from the express terms of the will.

86
 Failing that, and subject always 

to a contrary intention, there are four possibilities; that the trust 
attaches to the property, if any, which the survivor receives from the 
estate of the first to die: or to all the property that the survivor owned 
at that time: or to all the property which the survivor owned at his 
death: or to all property which the survivor owned at any time since 
the first death. 

Clearly the trust must include any property received from the first 
to die. If the will gave only a life interest, there is no scope for the 
trust in respect of that property. If the gift is absolute, the imposition 
of a trust in favour of ultimate beneficiaries will in effect reduce the 
survivor's interest to a life interest. 

The position is more complex in relation to the property of the 
survivor. Re Hagger*

7
 suggests that the trust attaches at least to all 

the property which the survivor had at the time of the first death. 
Morritt J. held that the trust embraced the survivor's whole estate at 
his or her death.

88
 This means that a lifetime disposition by the 

survivor would be a breach of trust; indeed it would make nonsense 
of the trust if he could so dispose of the property.

89
 This raises the 

question of acquisitions by the survivor by his own efforts after the 
first death. After all, the property acquired after the date of the wills 
by the first to die was included in his estate; and the agreement, in 
the absence of a contrary provision, would apply to all property. The 
agreement thus acts like a covenant to settle after-acquired property, 
and the property becomes subject to the trust on its becoming vested 
in the trustee.

90
 If this is correct, the effect of mutual wills is to 

reduce the survivor to the position of a life tenant in respect of all his 
property. He may use the income, but the capital is held on trust for 
the ultimate beneficiaries. It was held, however, in Healey v Brown

91 

that where the mutual wills related to land, the effect of the Law of 

84 
i b i d . ,  at  310 (Lord Camden).  

85 
See (1977) 15 Albe rta  L.Rev.  211 (L.  Sheridan) .  

86 
As i n  R e  G r e e n  [ 1951 ]  Ch .  148 ,  wh e re  t he  w i l l s  p rov i ded  t ha t  i f  t he  o t her  spou se  p re  
deceased, the residue was to be divided into halves, one half being considered as the  
testator's personal property and the other as the benefit received from the other spouse. It 
was held that the trust attached only to the latter. 

87 
[1930]  2  Ch.  190.  ( Interest  of  bene fic iary vested be fo re  death of  su rvivor) .  

88 
R e  D a l e  ( de c e a s ed )  [1994] Ch.  31 .  

89 
See however Astbury J .  in  R e  O l dha m  [1925] Ch.  75 at  87,  88;  suggest ing t hat  the t rust  
a t t aches only to  property held by the survivor  a t  death.  

90 
P au l  v  P au l  (1882) 20  Ch.D.  742;  R e  R a l l i ' s  W .T .  [1964] Ch.  288.  

91 
[2002]  W.T.L.R.  849;  [2003] Conv .  23 8 (C.  Davis) .  

12-031 
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Property (Miscellaneous Provisions) Act 1989 was that the con-
structive trust which could arise in spite of the absence of a contract 
in writing could not affect the survivor's own share in the land. The 
constructive trust arising under the mutual wills doctrine affected 
only the share acquired from the first to die. This seems contrary to 
principle, all the more so as the mutual wills were intended to 
govern the inheritance of land owned by the testators at the date of 
their wills. 

12-032 In Re Cleaver
92

 Nourse J., relying on the Australian decision 
Birmingham v Renfrew,

93
 adopted the view there expressed that the 

survivor could enjoy the property as an absolute owner in his life-
time "subject to a fiduciary duty which, so to speak, crystallised on 
his death and disabled him only from voluntary dispositions inter 
vivos" .

94
 This meant dispositions calculated to defeat the agreement. 

There was no objection to ordinary gifts of small value. The diffi-
culty however, is that any such duty not to dissipate the assets in the 
survivor's lifetime will be unenforceable if the beneficiary does not 
discover his rights until the survivor's death. Although Nourse J. 
affirmed the requirement of certainty of subject-matter, this is not 
fully consistent with his formulation of the rights and duties of the 
parties.

95
 If, on the other hand, the survivor's obligation is merely 

not to dispose of the property by will inconsistently with the agree-
ment,

96
 then the difficulties are all the greater; for the trust property 

would be indefinite until his death. These problems were not exam-
ined in Re Dale (deceased).

97
 

12-033 (c) The Survivor as Trustee. If it is correct that the survivor be-
comes a trustee of all the property he owns or acquires before his 
death, the consequences of the doctrine could be draconian for the 
survivor, for example if he acquires new dependants after the death 
of the first testator, or wins the lottery; similarly if the agreed benefi-
ciary acquires a fortune elsewhere or is guilty of misconduct.

98
 As 

far as the beneficiaries are concerned, there is very little opportunity 
to ensure that proper control over the survivor is maintained. Pur-
chasers have no notice of the trusts, and the trust property may be 
lost on alienation to them.

99
 Also, the survivor may have no idea that 

he is a trustee. If land is included in the trusts the lack of knowledge 
of all parties concerned may result in disputes and uncertainties as to 

92 
[1981] 1  W.L.R .  939.  Si mi la r l y  i n  G oodchild  v G oodchi ld [1997]  1  W.L .R.  1216.  

93 
(1936) 57 C.L.R.  666.  

94 
(1936) 57 C.L.R.  at  690. cf .  Palmer v Bank ofN.S.W.  (1975) 7  A.L.R. 671.  See al so Healey  
v Brow n,  above (dut y "c ryst al l i se s"  a t  moment  o f  l i f e t i me di sposi t ion i n  b reach) .  

95 
See [1982] Conv.  228  (K.  Hodkinson) .  

96 
See  P alm er  v  B an k  o fN .S .W . ,  above .  

97 
[1994] Ch.  31;  above.  

98 
See  ( 199 4)  1 44  N . LJ .  127 2  (P .  O ' Ha gan) .  

99 
Pi lcher  v  Raw lins  (1872)  L.R.  7  Ch.App .  259.  
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title if it is alienated without observing the proper procedures. And, 
as noted above, further problems arise if the trust is treated as 
attaching only on the death of the survivor; and as "floating"

1
 or as 

being "in suspense"
2
 in the meantime. This is the problem, it should 

be noted, created in the field of secret trusts by dicta in Ottaway v 
Norman.

3
 The possibilities of trouble are unlimited; they have not 

yet been finally worked out.
4
 

iv. Conclusion. It is clear that the imposition by law of a trust in 
cases of mutual wills is a clumsy and inadequate way of dealing 
with a complicated problem. A contractual solution under the Bes-
wick principle would be much more satisfactory; but this has not 
been accepted.

5
 The impact of the Contracts (Rights of Third Par-

ties) Act 1999 in this area remains to be seen. A solution based on 
the idea of a floating charge has also been suggested.

6
 For the 

present, persons who wish to leave property by way of mutual wills 
should be advised to consider most carefully the trusts on which 
they wish the property to be held; what property is to be included; 
the position during the survivor's lifetime; who they wish to be 
trustees; what administrative powers the trustees should have; and 
how best the scheme desired can be carried out from an inheritance 
tax point of view. Merely to draft mutual wills and then leave the 
law to sort out such a host of problems is no service to the testator. 
The law in this context, as in most other areas of constructive trusts, 
imposes a trust in an attempt to prevent one party from committing a 
fraud on the other. It is a kind of salvage operation; a salvage of a 
wreck which competent legal advice would have avoided in the first 
place.

7
 

12-034 

D. The Vendor under a Specifically Enforceable Contract 
for Sale 

A contract for sale is specifically enforceable where the remedy of   12-035 
damages would be inadequate.

8
 Contracts relating to personalty are rarely 

specifically enforceable, as the property may be purchased  

1 Above, para.12-032; (1972) 36 Conv.(N.s.) 129 at 132 (D. Hayton); (2002) 61 C.L.J. 423 at 
427 (C. Davis). 2per Brightman J. [1972] Ch. 698 at 713; Re 

Cleaver, above. 
3 [1972] Ch. 698 at 7,13 ("suspended trust" where donee obliged to bequeath to X whatever 

remains at the donee's death), above, para.5-008. 
4 (1951) 14 M.L.R. 140-142 (J. Mitchell). 
5 

Re Dale (deceased) [1994] Ch. 31. 
6 [1982] Conv. 228, at 231 (K. Hodkinson). This does not solve the problem that the  

"beneficiaries" are often unaware of the situation. 
7 For a different view, see (1988) 138 N.L.J. 351 (F. Sunnucks). 
8 Below, Ch.24. 
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elsewhere. If this is not so, as in the case of shares in a private 
company, then the contract will be specifically enforceable.

9
 In the 

present context, however, we are mainly concerned with contracts 
relating to land. The availability of specific performance means that, 
in equity, the purchaser is regarded as already the owner. Thus it has 
many times been said by high authority that a vendor of land, on the 
conclusion of the contract of sale, becomes a trustee of the land for 
the purchaser.

10
 Opinions have differed as to the time at which the 

trusteeship arises.
11

 Any changes in the nature of the property after 
that time, for example by fire or flooding, if they occur without the 
fault of the vendor, are at the purchaser's risk.

12
 If the vendor sells to 

another, he holds the purchase money on trust for the purchaser.
13 

Beyond that, however, there is little agreement.
14

 It is clear at least 
that this is not an ordinary trusteeship. Cotton LJ. said that the 
vendor was trustee only in a qualified sense

15
; Lord Greene M.R. 

called him a quasi-trustee,
16

 and Stamp LJ. a "constructive trustee 
or a trustee sub modo"

17
; and Lord Cairns

18
 explained that the 

trustee was entitled to protect his own interest in the property. Simi-
larly, the vendor is entitled to keep for himself the rents and profits 
of the land (or dividends in the case of shares

19
) until the date of the 

completion of the sale,
20

 and to retain possession against the pur-
chaser until the purchase price has been paid; and he retains a lien on 
the land for the price if the land is conveyed before the price is 
paid,

21
 and time runs under the Limitation Act 1980 against the 

' See Oughtred v I.R.C. [1960] A.C. 206; Neville v Wilson [1997] Ch. 144; Michaels v Barley 
House (Marylebone) Ltd [2000] Ch. 104. ^Lysaght v Edwards (1876) 2 Ch.D. 499 at 

507; (1959) 23 COIIV.(N.S.) 173 (V. Wellings); 
Waters, The Constructive Trust, Ch.2; Oakley, Constructive Trusts, Ch.6. 1 It may be the 

date of the contract; or the date the vendor makes title. If the latter, the trust 
relates back to the contract date. See Lysaght v Edwards (1876) 2 Ch.D. 499; Rayner v 
Preston (1881) 18 Ch.D. 1; Oughtred v I.R.C. [1960] A.C. 206. 

* Paine v Metier (1801) 6 Ves.Jr. 349. As to insurance, see L.P.A. 1925, s.47. For 
the view 
that the risk does not pass to the purchaser see [1984] Conv. 43 (M. Thompson). See further 
Law Com. No. 191 (1990), Transfer of Land; Risk of Damage after Contract for Sale, 
para.2.25, suggesting that the risk should pass only on completion. 

' Lake v Bayliss [1974] 1 W.L.R. 1073; Shaw v Foster (1872) 5 H.L. 321 at 327; (1974) 38 
Conv.(N.s.) 357 (F. Crane). 

* Cotton, Brett and James L.JJ. in Rayner v Preston (1881) Ch.D. 1 expressed 
different views 
on the situation. 

5 Rayner v Preston, above, at p.6; Lysaght v Edwards (1876) 2 Ch.D. 499 at 506; Royal 
Bristol Permanent Building Society v Bomash (1887) 35 Ch.D. 390 at 397 ("a modified 
sense"); Re Hamilton-Snowball's Conveyance [1959] Ch. 308. 

' Cumberland Consolidated Holdings Ltd v Ireland [1946] K.B. 264 at 269. 
' Berkley v Poulett (1977) 242 E.G. 39 at 43. 
! Shaw v Foster (1872) L.R. 5 H.L. 321 at 338. 
>J. Sainsbuty pic v O'Connor (Inspector of Taxes) [1991] S.T.C. 318. 
1 Cuddon v Tite (1858) 1 Giff 395. 
1 Mackreth v Symmons (1808) 15 Ves.Jr. 329. See further (1994) 53 C.LJ. 263 (S. 

Worthington). 
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vendor in respect of possession of the land.
22

 The relationship be-
tween the parties contains a number of aspects in which they are 
hostile and the vendor self-interested. 

Once the date for completion has arrived and the price is paid in 
full, the vendor must immediately convey. This is an example of a 
trusteeship arising because the bare legal estate is in one person, and 
the entire beneficial ownership in another.

23
 Until that situation has 

arisen, it does not seem that any useful purpose is served by stating 
that the relationship between the parties is one of trustee and benefi-
ciary. The position at law is that they are parties to a contract and no 
more. In equity additional rights arise by reason of the fact that 
specific performance is available as a remedy in favour of an inno-
cent party. Equity then treats as done that which ought to be done, 
and considers the purchaser as being the owner in equity. Hence, 
where a receiver was appointed upon the vendor company's in-
solvency before completion, the contract remained specifically en-
forceable against the receiver as opposed to merely sounding in 
damages.

24
 This is not attributable to any trust, but to the character-

istics of a specifically enforceable contract for sale, whereby the 
equitable interest passes to the purchaser and is not destroyed by the 
subsequent insolvency of the vendor. The trust cannot be enforced 
against a purchaser if the contract, being unregistered, does not bind 
him.

25
 In many other respects the contractual nature of the relation-

ship is apparent; each party is continuing to guard his own interests 
against the other in a way which is quite inconsistent with the 
existence of the relationship of trustee and beneficiary. 

A further question is whether the vendor becomes trustee for a 
sub-purchaser, if the purchaser has entered into a contract to sell to 
the sub-purchaser. In such a case, the sub-purchaser, by virtue of his 
contract with the purchaser, is entitled to specific performance and is 
treated as the owner in equity. In Berkley v Earl Poulett

26
 the vendor, 

with the concurrence of the purchaser, had allegedly allowed certain 
fixtures to be taken away. The sub-purchaser claimed that the vendor 
was in breach of the trustee's duty to take proper care of the 
property. A majority of the Court of Appeal considered that no 
fiduciary duty was owed to the sub-purchaser. It was not that the 
vendor was a trustee and therefore had fiduciary duties; rather that 
the vendor owed duties to the purchaser and was labelled a trustee. 

22 Bridges v Mees [1957] Ch. 475; cf. Hyde v Pearce [1982] 1 All E.R. 1029. " Lloyds Bank 
pic v Carrick [1996] 4 All E.R. 630; [1996] Conv. 295 (M. Thompson); (1997) 27 Fam. Law 
95 (S. Cretney); (1998) 61 M.L.R. 486 (N. Hopkins). 
24 F r e e v a l e  L t d  v  M e t r o s t o r e  ( H o l d i n g s)  L t d  [ 1 9 8 4 ]   1  A l l  E . R .  4 9 5  ( a  r e c e i v e r ,  u n l i k e  a  

liquidator, has no statutory right to disclaim contracts); [1984] Conv. 446 (D. Milman and S. 
Coneys); Re Coregrange Ltd [1984] B.C.L.C. 453. 

25 Lloyds Bank pic v Carrick, above. 
26 

(1977)  242 E.G.  39.  
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A sub-purchaser's right is to have the purchaser enforce the contract 
against the vendor. 

No doubt it is too late now to say that the relationship between 
vendor and purchaser is not that of trustee and beneficiary.

27
 The 

terminology must, however, be received with reserve. Unlike other 
cases of constructive trusts, the element of improper conduct is 
absent and the situation must, at best, be treated as anomalous.

28
 

E. Secret Trusts 

12-036 It is unsettled whether secret trusts, and more particularly half -
secret trusts, are to be regarded as express or constructive. The 
practical significance of the distinction is that, in the case of land, 
s.53 of the Law of Property Act 1925 requires written evidence in 
the case of express trusts, but not in the case of constructive trusts. 
The matter is examined in detail in Chapter 5. 

F. Conveyance by Fraud 

12-037 Where property has been obtained by the fraud of the defendant, 
he may be compelled to hold it as a constructive trustee. The trust is 
not imposed in every case.

29
 While it is difficult to define the cir-

cumstances in which the trust will be imposed, some broad princi-
ples are in practice clear. In the case of a conveyance of land, the 
transferee may be prevented, by the imposition of a constructive 
trust, from setting up the apparently absolute nature of the convey-
ance in order to defeat a beneficial interest which, by oral agree-
ment, was intended to remain in the transferor,

30
 or in some third 

party.
31

 Where owners of land appointed an agent to sell their prop-
erty, but the agent instead procured a transfer into his own name by 
fraudulent misrepresentation, for no consideration and in breach of 
fiduciary duty, he held the property on trust for the transferors. The 
Court of Appeal considered it to be immaterial whether the trust was 
labelled implied, resulting or constructive.

32
 

Similarly, situations in which a will is fraudulently revoked, or 
where the testator is fraudulently prevented from making a will, or 

27 
cf. Hopkins, The Informal Acquisition of Rights in Land, p.64, relying on Westdeutsche 
Landesbank Girozentrale v Islington LBC [1996] A.C. 669. 

28 (1959) 23 Conv.(N.s.)  1734 (V. Wellings).  We  have seen that  i t  i s  not  t reated as a const ruc  
t ive t rust  for the purpose of L.P.A. 1925,  s .53(2);  Oughtred v IRC [1960] A.C . 206,  above,  
para.3-012. 

29 For example,  i f  the claimant  had acquiesced in the fraud;  Lonrho pic v Fayed  (No.2) [1992]  
1   W . L . R .   1 .  S e e  H a l i f a x  B u i l d i n g  S o c i e t y  v  T h o m a s  [ 1 9 9 6 ]  C h .  2 1 7 ;  a b o v e ,  p a r a .  
12-007. 

30 Rochefoucauld v Boustead  [1897] 1 Ch .  196;  Bannister v Bannister [1948] 2 Al l  E.R. 133;  
H od g s o n  v  M a rk s  [ 1 9 7 2]  Ch .  8 9 2;  ab o ve ,  p a ra .3 - 0 0 5 .  

31 B i n i o n s  v  E v a n s  [ 1 9 7 2 ]  C h .  3 5 9 ;  P e f f e r  v  R i g g  [ 1 9 7 7 ]  1  W . L . R .  2 8 5 ;  L y u s  v  P r o w s a  
Dev e lopme nt s  L td  [1 98 2]  1  W .L .R .  10 44 .  S ee  a l so  [1 987 ]  C onv .  246  (J .  F e l t ham).  

32 Cal l i ngs  v  Le e  [2 001 ]  2  A l l  E .R .  3 32 .  
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fraudulently induced to leave property to a legatee or devisee, are all 
appropriate for the imposition of a constructive trust. These situa-
tions are discussed under the heading of secret trusts.

33
 

G. Acquisition of Property by Killing
34

 

Where a beneficiary kills the testator, or next of kin kills an 12-038 
intestate, there is good reason to prevent him from benefiting from his 
crime.

35
 The English courts have established a rule to this effect, but they 

"have worked out no rational theory for their actions in depriving killers
36

 . . . 
there has been little discussion of the theoretical basis for a deprivation . . . 
and generally they have considered that the killer does not gain legal title".

37
 

Such a result is contrary to the enactments relating to succession, testate or 
intestate, but clearly a rule of public policy can override statutory 
provisions.

38
 If the killer does not acquire any title to the property in question, 

as in the pension and insurance cases, then there is no need for the imposition 
of a constructive trust. If, on the other hand, the killer acquires legal title, as is 
arguably the position in some of the succession cases, then he will be 
subjected to a constructive trust which is imposed to prevent unjust 
enrichment. A bona fide purchaser from the wrongdoer would then be 
protected.

39
 

Whichever solution is reached, a number of problems remain, on 
which there is little authority. 

i. Type of Killing. Killing may be effected by any means from 12-039 
murder to accident. The deprivation principle only applies to criminal killing. 
The rule has not been applied to all cases of manslaughter.

40
 However, 

formulations based on whether the act was deliberate or violent have not 
proved satisfactory. It was said in Dunbar v Planf^ that the courts should 
refrain from further modifications and resolve matters by exercising their 
powers under the Forfeiture Act 1982 (discussed below). In that case the 
public policy rule was applied to the survivor of a suicide pact, who had aided 
and 

' Above. For a fuller discussion, see Ch.5. 
' Goff and Jones, Ch.38, (1973) 89 L.Q.R. 235 (T. Youdan), which has been used as the basis 

of this account; Restatement of Restitution, § 187; (1969) 68 Mich. L.R. 65 (W. McGovern); 
[1998] 6 R.L.R. 34 at 46-61 (G. Virgo) (2004) 18 ToL.I. 194 (P. Smith). 5 

In the Estate of Crippen [1911] P. 108. > (1973) 89 L.Q.R. 235. 1 ibid., at 
251. 
! See, for example, R. v Chief National Insurance Commissioner, Ex p. Connor, above. }Re 
Cash (1911) 30 N.Z.L.R. 571; Beresford v Royal Insurance Ltd [1938] A.C. 586 

at 600. '> GrayvBarr [1971] 2 Q.B. 544; Re K (deceased) [1986] Ch. 180; cf. Re Hall [1914] P. 1; 
Ke 

Giles [1972] Ch. 544; Jones v Roberts [1995] 2 F.L.R. 422; (1995) 111 L.Q.R. 196 (R. 
Buckley); Re S. (deceased) [1996] 1 W.L.R. 235. 1 [1998] Ch. 412; [1998] Conv. 

45 (M. Thompson); (1998) 57 C.L.J. 31 (S. Bridge). 
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abetted the other's suicide, but full relief was granted under the 
1982 Act. 

12-040 ii. Means of Acquisition. The principle applies when the killer 
benefits by testamentary gift,

42
 or under the victim's intestacy,

43
 and 

also under a life insurance policy on the victim's life
44

; and, in the 
days when suicide was a crime, the estate of a suicide was held to be 
unable to claim the benefits of an insurance policy.

45
 Similarly, a 

woman who kills her husband cannot claim a widow's pension.
46 

More complicated questions arise where one joint tenant kills an-
other, or a remainderman kills the life tenant. In the case of a joint 
tenancy, the killing effects a severance, so that the joint tenant does 
not profit under the doctrine of survivorship. Thus he holds the legal 
estate on trust for himself and the victim's estate in equal shares.

47 

In the case of the remainderman killing the life tenant, the best 
course would be to postpone the killer's enjoyment until the time at 
which the victim's life expectation would terminate.

48
 

12-041 iii. Destination of Property. To deprive the wrongdoer does not 
solve all the problems. Persons claiming through the wrongdoer 
should not benefit from the crime. In Re DWS (deceased)

49
 X mur-

dered his parents, who died intestate, leaving no other children. X's 
only child, Y, claimed his grandparents' estates under s.47 of the 
Administration of Estates Act 1925, which provides that a grand-
child is entitled to the share of a child who has predeceased the 
intestate. Y's claim failed on the basis that the public policy rule did 
not require the court to treat the murderer as having predeceased the 
victim. Thus the property devolved on the class of next-of-kin rank-
ing after the issue of the intestate.

50
 In other cases, the proper solu-

tion will be for the property to go to the victim's residuary legatee, 
or as on his intestacy,

51
 or to the other members of a class of which 

" R e  P o l l o c k  [ 1 9 4 1 ]  C h .  2 1 9 .  
43 

Re S igsw or th [1935] Ch.  89.  
44 

Cleaver v Mutual Reserve Fund Life Association Ltd [1892] 1 Q.B.  147;  Davitt  v  Titcumb 
[1990] Ch.  110;  [1991] Conv.  50 (J .  Mart in)  (mortgage protect ion pol icy ) .  

45 Beresford v Royal Insurance Ltd [1938] A.C. 586. 
46 

R. v Chief National Commissioner, Ex p. Connor [1981] 1 Q.B. 758 (manslaughter);  (1981)  
44 M.L.R.  718 (St  J .  Robi l l i ard) .  See al so (1972) 31 C.LJ.  144 ( J .  Shand).  As submi t t ed  
abo ve ,  t h i s  i s  no t  a  case  o f  con s t ruc t i ve  t rus t ,  a s  t he  c l ai ma n t  acqu i res  n o  t i t l e  t o  any  
property. 

47 
Dunbar v  Plan t [1998] Ch .  412.  

48 
(1973) 89 L .Q.R .  235 at  250.  

49 
[ 20 0 1 ]  C h .  5 68 ;  ( 20 0 1 )  1 17  L . Q . R .  3 7 1  ( R .  K e r r i d g e ) ;  A l l  E . R .  R ev .  2 0 0 0  a t  3 7 2  ( C .  
Sher r in) .  The Crown would t ake as  bona vacantia only i f  the re  were no claimants  in  the  
other  c las ses  of  kin,  a l though Sedley L.J .  di s sente d on thi s  point .  

50 
The Law Commission conside rs  thi s  unsat i sfacto ry;  Law Com.  C.R.  No.  172 (2003),  The  
Forfeiture Rule and the Law of Succession.  

51 
See Re Jones (deceased) [1998] 1 F.L.R. 246 (court  cannot  rewri t e contingencies  at t ached  
to residuary gift ). 
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the wrongdoer was one
52

; or, where there are special circumstances 
to show what the victim's intention was, as where it was shown that 
the killing took place in order to prevent the victim from changing 
his will in favour of another, then the flexibility introduced by the 
concept of the constructive trust should allow the property to be 
claimed by "the person who, in the eyes of equity, has the best right 
to it."

53
 

iv. Statutory Relief. It is provided by the Forfeiture Act 1982
54 

that the court may grant relief from the forfeiture of inheritance and 
other rights to persons guilty of unlawful killing

55
 other than mur-

der,
56

 where the court is satisfied that the justice of the case so 
requires.

57
 A convicted person must bring proceedings for this pur-

pose within three months of any conviction.
58

 The Act applies to 
benefits under a will or upon intestacy; nominations; a donatio 
mortis causa; and property held on trust before the death which 
would devolve on the offender as a result of the death.

59
 The Court 

may grant relief as to all or part of the property.
60

 In the case of 
social security benefits, such as a widow's pension, the Act confers 
the discretion not on the court but on the Social Security Commis-
sioner.

61
 Finally, it is provided that the forfeiture principle does not 

preclude an application under the Family Provision legislation.
62

 

12-042 

  

H. Constructive Trusts of a New Model: Justice and Good 
Conscience 

Some cases indicated a wide extension of the operation of con-
structive trusts by the introduction of what Lord Denning M.R. 
called "a constructive trust of a new model."

63
 The broad principle 

was that a constructive trust may be imposed, regardless of estab-
lished legal rules, in order to reach the result required by equity, 
justice and good conscience. The principle was thus articulated in 

12-043 

2 Re Peacock [1957] Ch. 310. 
3 (1973) 89 L.Q.R. 235 at 257. 
4 (1983) 46 M.L.R. 66 (P. Kenny); (1983) 80 L.S.Gaz. 910 (A. Mithani and A. Wilton). 
5 Including aiding, abetting, counselling or procuring the death; s.l(2). The survivor of a 

suicide pact will usually obtain relief; Dunbar v Plant [1998] Ch. 412. 
6s.5. 
7  s .2 (2).  Degree of moral  blame is signi ficant ;  Re K (deceased) [1986] Ch .  180;  Re Murphy  

[2003] W.T.L.R. 687.  
58 s .2 ( 3) .  B ut  t he  Act  and  t h e  do c t r i ne  m ay  ap ply  ev en  i n  t he  c as e  o f  acq ui t t a l ,  beca us e  t he  

c iv i l  s t anda rd  of  p roo f  i s  l owe r ;  Gray  v  Bar r  [1 97 1]  2  Q .B .  5 44 .  
59 s .2 ( 4) .  S ee  R e S .  ( dec ea sed )  [1 99 6]  1  W. L .R .  2 35  ( j o in t  l i fe  i ns ura nc e) .  
60 s .2 ( l )  a nd  ( 5) ;  Re K .  (d ece ase d) ,  a bo v e . 
61 s . 4 ,  a s  a m e n d e d .  S e e  ( 1 9 8 4 )  8 1  L . S . G a z .  2 8 8 ;  ( 1 9 8 8 )  8 5  L . S . G a z .  3 7  ( s e q u e l  t o  R e  K .  

(deceased),  above).  
62 s.3. 
63 E v e s  v  E v es  [ 19 7 5 ]  1  W .L .R .  1 3 38 .  
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Hussey v Palmer
64

: "It is a trust imposed by law wherever justice 
and good conscience require it. It is a liberal process, founded on 
large principles of equity. . . .  It is an equitable remedy by which the 
court can enable an aggrieved party to obtain restitution." Such a 
principle, if it survived, would effect a complete swing on the pen-
dulum so far as the principles of English law concerning construc-
tive trusts are concerned. The law in this field was once criticised as 
being too restricted

65
; in that the older cases would find a construc-

tive trust only where the facts brought the case within one of the 
limited and established categories of constructive trust, usually re-
quiring a fiduciary relationship. The new model opened up the pos-
sibility of finding a constructive trust in any situation in which the 
established rules lead to a result which would appear to be inconsis-
tent with equity, justice and good conscience.

66
 

Not surprisingly, this doctrine was applied in cases where sat-
isfactory solutions under established doctrines proved particularly 
difficult to find. Illustrations come from the plight of the deserted 
wife or cohabitant and the problem of the licensee of land whose 
expectations have been disappointed. The "new model," however, 
declined after the retirement of Lord Denning M.R. 

i. Family Arrangements. In Chapter 11 we saw that, in the 
context of claims to an interest in the family home, some decisions 
are difficult to reconcile with the principles of Pettitt v Pettitt

67
 and 

Gissing v Gissing,
6
* to the effect that the interests of the parties must 

be determined according to the principles of property law. In Eves v 
Eves,

69
 involving an unmarried couple, the man bought a house as a 

joint home. He had it conveyed into his sole name, giving as an 
excuse the fact that the woman was under 21 years old. She did a 
great deal of heavy work in the house and garden, beyond ordinary 
housework. When they separated, she claimed a share of the house. 
"In strict law she has no claim upon him whatever. She is not his 
wife. He is not bound to provide a roof over her head. He can turn 
her into the street. . . . And a few years ago even equity would not 
have helped her. But things are altered now. . . . "  It would be "most 
inequitable for him to deny her any share in the house. The law will 
impute or impose a constructive trust by which he was to hold it in 
trust for both of them."

70
 Her share was one quarter. A similar 

' [1972] 1 W.L.R. 1286 at 1289. See also Cardozo J. in Beatty v Guggenheim Exploration Co. 
(1919) 255 N.Y. 360 at 385: "A constructive trust is the formula through which the 
conscience of equity finds expression." (1973) 26 C.L.P. 17 at 35 (A. Oakley). 

' Waters, The Constructive Trust. 
5 (1977) 28 N.I.L.Q. 123 (R. Maudsley). 
7 [1970] A.C. 777. 
! [1971] A.C. 886. 
' [1975] 1 W.L.R. 1338, above, para.l 1-009. 
5 [1975] 1 W.L.R. 1338 at 1341. 
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principle was applied in Heseltine v Heseltine
71

 where a wife gave 
her husband £40,000 for the purpose of saving estate duty if she 
predeceased him; and £20,000 for the purpose of enabling him to 
become a member of Lloyd's. The Court of Appeal decided that the 
husband held the sums on constructive trust for his wife. The con-
clusion seems at variance with the principles of resulting trusts.

72 

The presumption of a resulting trust should have been rebutted 
because the stated purposes could only be achieved if the husband 
became beneficial owner. A constructive trust appears to have been 
imposed in order to reach what the court regarded as a just so-
lution. 

More recent decisions, however, have turned away from this use 
of the constructive trust. As we have seen, the House of Lords in 
Lloyds Bank pic v Rosset

73
 restated the principles governing the 

acquisition of an interest in the home. Insofar as the "common 
intention" is, in these cases, a somewhat artificial concept, the court 
retains a measure of discretion. Although a "broad brush" approach 
has been adopted,

74
 the court does not have any discretion to impose a 

constructive trust simply to achieve a "fair" result. So in Burns v 
Burns

75
 a woman who looked after the home for many years but 

who made little financial contribution failed in her claim to a share. 
Where the woman has made no contribution but the parties assert a 
common intention to share, it was held in Midland Bank Ltd v 
Dobson

76
 that an undocumented common intention cannot give rise 

to a constructive trust unless the woman has acted to her detriment 
in reliance upon it. Without such an act, s.53(l)(Z?) of the Law of 
Property Act 1925 is not displaced by s.53(2).

77
 In Layton v Mar-

tin
78

 a man invited his mistress to live with him, promising to 
provide for her by will. When he did not, she claimed a constructive 
trust to give effect to his intention. Her claim failed because she had 
not contributed to the acquisition or preservation of any of his 
assets. In Re Basham

79
 on the other hand, the constructive trust was 

utilised as a means of filling what were perceived to be gaps in the 

71 
[1971] 1  W.L.R.  342;  Re D ensham [1975] 1  W.L.R.  1519 (const ruct ive t ru st  imposed to  
meet  the part ies'  undocumented intent ion to hold joint ly).  See al so (1973) 26 C.L.P. at  27.  
(A. Oakley). 

72 
Above para .  10-031. 

73 
[1991] 1  A .C.  107;  above ,  pa ra . 11 -005.  

74 
Drake v W hipp  [1996]  1  F.L .R.  826;  above,  pa ra . l  1 -007.  

75 
[1984] Ch.  317;  above, para.11-008. A strict  view was al so t aken by the House of Lords in  
Winkw orth v Edw ard Baron D eve lopment C o.  L td [1986] 1  W.L.R .  1512.  

76 
[19 86]  1  F . L .R .  17 1 .  The  wi fe  was  a t t empt i ng  t o  de f ea t  t he  hus ba nd ' s  c r ed i t o r s ,  c f .  Re  
Densham,  above.  

77 
Above, para.3-004. 

78 
[1986]  2  F .L .R .  277 .  S ee  fu r t he r  C o o m b e s  v  S m i t h  [198 6]  1  W.L .R .  808 ;  be l ow,  pa ra .  
27-023. 

79 
[1986] 1 W.L.R. 1498; [1987] Conv. 211 (J. Martin); (1987) 46 C.L.J.  215 (D. Hayton);  All  
E.R.Rev. 1987 at  156 (P. Clarke) and 263 (C. Sherr in);  (1988) 8 L.S. 92 at  101 et seq. (M.  
Davey);  below,  pa ra . 27 -028. 
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proprietary estoppel doctrine. The claimant had acted to her detri-
ment in reliance on her stepfather's assurances that she would in-
herit from him. There was little authority on the application of that 
doctrine where the belief related to a future right and to non-specific 
assets.

80
 These problems were overcome by holding that if the belief 

related to a future right, a species of constructive trust arose. Hence 
reliance could be placed on other branches of constructive trusts 
such as mutual wills, where the doctrine was not confined to present 
rights in specific assets.

81
 

12-046 ii. Licences. The new model constructive trust was once most 
active in the context of licences. The matter will be treated in more 
detail in Chapter 27. Here let it merely be said that a licensee is a 
person who is physically present on land whether in occupation or 
not, but without any proprietary interest in the land. In the simplest 
case, such as that of a guest invited to dinner, the licensor may 
revoke the licence and require the guest to leave, allowing him a 
reasonable time to collect his belongings. But more complex cases 
arise: as where the licensee has given consideration for the licence; 
or where the licensee has been encouraged to act to his detriment in 
reliance on promises by the licensor, in such a way as to raise an 
estoppel against the licensor. Under the doctrine of proprietary es-
toppel,

82
 the licensee can obtain a proprietary interest in the land. In 

the absence of such proprietary interest, a number of problems arise 
concerning the protection of the licensee. He is protected against the 
licensor; but how is he protected against third parties? The construc-
tive trust has been called in aid as a means of enforcing a contractual 
licence against a third party, thus circumventing the rule that con-
tractual rights are not binding on third parties even if they had 
notice. Lord Denning M.R. pioneered this use of the constructive 
trust in Binions v Evans,

S3
 where an employer agreed to allow an 

employee's widow to reside in a cottage rent free for life. The 
cottage was sold at a reduced price, expressly subject to her interest. 
Lord Denning M.R. regarded her interest as a licence, binding on the 
purchaser under a constructive trust. This principle was next applied 
in D.H.N. Foods Ltd v Tower Hamlets LBC,

S4
 where the constructive 

trust theory enabled a contractual licensee to be treated as having a 
sufficient interest to qualify for compensation on compulsory pur-
chase of the land. In Re Sharpe (a Bankrupt)*

5
 the aunt of the 

80 
cf .  Lay ton v Mart in,  above. 

81 
See Re Cleaver [1981] 1  W.L .R.  939;  above,  para . 12 -032 .  

82 
Below,  para .27-022.  

83 
[1972]  C h .  359 ;  (197 2)  88  L .Q .R .  3 2 6  (P . V .B . ) ;  (1972 )  37  C O I W . ( N . S . )  26 6  ( J .  Mar t i n ) ;  
(1977) 36 C.L.J.  123 (R. Smith);  [2000] Conv.  398 (S. Bright) .  The majori ty view was that  
she had a  l i fe  interest .  

84 
[1976]  1  W.L.R.  852;  (1977) 36 C.L.J .  12 (D.  Hayton) .  

85 
[1980]  1  W.L.R.  219;  [1980] Conv.  2 07 ( J .  Mart in) .  
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bankrupt had lent substantial sums of money to the bankrupt to 
purchase a shop and maisonette. She had been told that she could 
remain on the premises as long as she wished. She was held to have 
an interest by way of constructive trust against the trustee in bank-
ruptcy. The trustee had contracted to sell the premises to a bona fide 
purchaser. The purchaser was not a party to the proceedings, and no 
decision was made on the question of her right, if  any, 
against him. 

Thus a principle was evolving that a constructive trust could be 
imposed on a purchaser with notice of a contractual licence, in order 
to achieve what was perceived as the just result. The Court of 
Appeal has since clarified and restricted the use of the constructive 
trust in this context, while leaving it with some scope for operation. 
In Ashburn Anstalt v Arnold

86
 the question arose whether an occupi-

er's rights were binding on a purchaser. In fact the occupier was held 
to have a tenancy, but the Court of Appeal nevertheless considered 
obiter what the position would have been in the case of a licence. 
The basic principle that a contractual licence is only a personal right 
was confirmed, but the constructive trust solution was justified if the 
facts were appropriate to support it. A purchaser of the land would 
not automatically be bound by a constructive trust. The test was 
whether he had so conducted himself that it would be inequitable to 
allow him to deny the licensee's rights. The mere fact that the 
purchaser had notice or that property was conveyed "subject to" the 
licence was not enough.

87
 Such a term may be included merely to 

protect the vendor against claims by the purchaser should it turn out 
that he is bound by third party rights. The constructive trust solution 
was appropriate in Binions v Evans

ss
 because the purchaser paid a 

low price and was intended to give effect to the widow's rights. In 
Re Sharpe (a Bankrupt)*

9
 on the other hand, the constructive trust 

was not appropriate, because the aunt did not reply to the trustee's 
enquiries as to her interest. In the instant case the imposition of a 
constructive trust would not have been justified. Although the ven-
dor had disclosed the occupier's rights, this was done to protect the 
vendor, rather than with the intention that the purchaser should give 
effect to them, and the price was not reduced. The Court of Appeal 
emphasised that in matters relating to title to land, certainty was of 
prime importance, and that constructive trusts should not be im-
posed in reliance on slender materials. Thus the constructive trust 

86 
[1989] Ch. 1; (1988) 104 L.Q.R. 175 (P. Sparkes); (1988) 47 C.LJ. 353 (A. Oakley); (1988) 
51 M.L.R. 226 (J. Hill); All E.R.Rev. 1988 at 177 (P. Clarke); [1988] Conv. 201 (M. 
Thompson); (2004) 120 L.Q.R. 667 (B. McFarlane); below, para.27-017). 

87 
Kewal Investments Ltd v Arthur Maiden Ltd [1990] 1 E.G.L.R. 193; IDC Group Ltd v Clark 
[1992] 1 E.G.L.R. 187 at 190 (the point did not arise on appeal at (1993) 65 P. & C.R. 179); 
Lloyd v Dugdale (2002) 2 P. & C.R. 13; [2002] Conv. 584 (M. Dixon). 

88 
Above. 

89 
Above. 
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survives as a means of achieving justice in appropriate cases, but the 
wide principle that a contractual licence automatically give rise to a 
constructive trust binding on a purchaser with notice has gone.

90
 

12-048 iii. Conclusion. The courts, in some of these cases, were "in-
voking the constructive trust as an equitable remedy to do justice 
inter partes."

91
 While a liberalisation of the application of equitable 

remedies is generally to be welcomed, it is important to appreciate 
that the "new model" constructive trust left a number of problems in 
its wake. The concept of justice alone is too vague to be used as the 
basis for determining property rights, and, inevitably, the imposition 
of the constructive trust on this basis is impossible to forecast. 
Further, a trust creates equitable proprietary rights, and these can 
operate more widely than the dispute between the parties. The ques-
tion of the rights of third parties arises: whether, in particular, a bona 
fide purchaser or mortgagee is bound by a licensee's right of occu-
pation, or by a woman's claim to share in the home. It may be 
possible to find a just solution between the parties on the basis of a 
personal decree not affecting the interests or rights of third 
parties.

92
 

It is important also to appreciate that the "new model" construc-
tive trust went far beyond the principle of the remedial constructive 
trust to prevent unjust enrichment,

93
 although some examples of the 

remedial constructive trust differ little from Lord Denning's formu-
lation.

94
 The provision of a remedy for unjust enrichment does not 

require an unlimited free-wheeling discretion as to the imposition of 
a constructive trust. There must at least be general guide-lines for 
the exercise of the discretion. The law of unjust enrichment lays 
down with reasonable clarity when an action will lie. Some of the 
English cases seemed to treat a constructive trust as a magic formula 
to reach a just result between the parties, regardless of existing 
proprietary rights in them, or of the interests of persons who were 
not parties to the dispute. Present indications, however, are that the 
"new model" constructive trust will not develop further. The most 
recent decisions, as we have seen, favour a return to more orthodox 
principles of property law. Similarly in the Commonwealth, where, 
although the remedial constructive trust is accepted, it has been said 

' See further Gardner, An Introduction to the Law of Trusts, pp.242-246. 
1 (1973) 26 C.L.P. 17 at 35 (A. Oakley). The trend is examined in Oakley, Constructive 

Trusts (3rd ed.), pp.59-60, 83-84. 1 See Muschinski v Dodds (1985) C.L.R. 583 
(constructive trust took effect only from date of 

court order); above, para.12-007. 'Above, para. 12-006. 1 See (1994) 8 
T.L.I. 74 at 79 (M. Bryan), discussing Australian decisions. 



When a Constructive Trust Arises 343 

that "the legitimacy of the new model is at least suspect; at best it is 
a mutant from which further breeding should be discouraged."

95
 

5 Allen v Snyder [1977] 2 N.S.W.L.R. 685 at 701. The "new model" was also rejected in 
Carly v Family [1975] 1 N.Z.L.R. 356; (1978) 94 L.Q.R. 347 (G. Samuels); Avondale 
Printers & Stationers Ltd v Haggle [1979] 2 N.Z.L.R. 124; Muschinski v Dodds (1985) 160 
C.L.R. 583. The "new model" was accepted in a modified form in Pettkus v Becker (1980) 
17 D.L.R. (3rd) 257; (1982) 12 Fam. Law 21 (M. Bryan). See further (1978) 94 L.Q.R. 351 
(W. Gummow); (1975) 53 C.B.R. 366 (D. Waters); [1982] Conv. 424 (F. Bates); [1983] 
Conv. 420 (K. Hodkinson) (reviewing the position also in N. Ireland). The unjust enrich-
ment approach was favoured in Bautngartner v Baumgartner (1988) 62 A.L.J. 29; [1988] 
Conv. 259 (D. Hayton). 
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A TRUST, though otherwise valid, may fail because it contains an 
element of unlawfulness or immorality, or is contrary to public 
policy. It is impossible to categorise all the possible grounds of 
unlawfulness, and only some of the more important ones can be 
mentioned here. 

1. TRUSTS CONTRARY TO THE GENERAL POLICY OF THE LAW 

A. Purposes Contrary to Law, Public Policy or Morality 

It will be appreciated that such trusts are likely to fail in any event,    13-001 
apart from any question of unlawfulness, on the ground that they are 

345 
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non-charitable purpose trusts.
1
 There are, perhaps for this reason, few 

examples of cases decided on the basis of illegality, but one such is 
Thrupp v Collett,

2
 where a testator attempted to provide for paying 

the fines of convicted poachers. Sir John Romilly M.R. held the trust 
void on the ground that it was against public policy. It was held in 
Bowman v Secular Society

3
 that the denial of Christianity was not of 

itself an illegal purpose, but it was suggested in Thornton v Howe
4 

that a trust whose purpose was adverse to all religion or subversive of 
morality would be void. It need hardly be added that trusts for the 
furtherance of illegal or immoral activities, such as, for example, 
terrorism or prostitution,

5
 would fail. Likewise a trust for a fraudulent 

purpose, such as placing money with a company in order to give it the 
false appearance of a credit balance.

6
 The Law Commission

7
 regards 

an "illegal trust" as comprising the following: a trust which it would 
be legally wrongful to create or impose; a trust which is created to 
facilitate fraud or some other legal wrong or which arises as a result 
of a transaction or arrangement with that objective; a trust which is 
created in return for the commission of a legal wrong or the promise 
to commit a legal wrong; a trust which expressly or necessarily 
requires a trustee or beneficiary to commit a legal wrong or which 
tends or is intended to do so; and a trust which is otherwise contrary 
to public policy at common law. 

It was at one time established that gifts by deed or will for future 
illegitimate children were void on the ground that they would tend 
to encourage immorality.

8
 The position was changed by s.!5(7) of 

the Family Law Reform Act 1969 (now replaced by the Family Law 
Reform Act 1987, s.19).

9
 

B. Statutory Provisions Against Discrimination 

13-002       i. Race Relations Act 1976. Discrimination, as defined by the 
1976 Act, on the ground of colour, race, nationality, or ethnic or  

1 Below, Ch.14. See, for example, Brown v Burden (1882) 21 Ch.D. 667, where a "useless" 
trust to seal up a house for 20 years failed. 

2 (1858) 26 Beav. 125. 
3 [1917] A.C. 406 (Lord Finlay L.C. dissenting). 
4 (1862) 31 Beav. 14. 
5 See Harman L.J.'s example of a "school for prostitutes or pickpockets" in Re Pinion [1965] 

Ch. 85. See also Sutton v Mishcon de Reya (a Firm) [2004] 1 RL.R. 774 (contract of 
cohabitation). 

6 Re Great Berlin Steamboat Co. (1884) 26 Ch.D. 616. 
7 Law Com. C.P. No.154 (1999), Illegal Transactions: The Effect of Illegality on Contracts 

and Trusts, para.8.22; below, para.13-010. See also Re the Esteem Settlement [2004] 
W.T.L.R. 1 at 45 (Jersey Royal Court), accepting that, in exceptional circumstances, an 
initially valid trust could become void as being contrary to public policy. 

8 Occleston v Fullalove (1874) L.R. 9 Ch.App. 147; cf. Re Hyde [1932] 1 Ch. 95. The claim 
of an illegitimate beneficiary might have failed in any event on the ground that gifts were 
generally construed as confined to legitimate relatives. This is no longer the position:  
Family Law Reform Act 1987, s.19 (replacing F.L.R.A. 1969, s.15). 

9 This Act replaces the concept of the illegitimate child with that of the unmarried parent. 
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national origins is unlawful.
10

 The 1976 Act applies to certain speci-
fied situations, including employment, the provision of goods and 
services, and the disposal of property. In these situations a person 
discriminates against another, for the purposes of the Act, if on any 
of the above-mentioned grounds he treats that other less favourably 
than he treats or would treat other persons. It will be noted that 
religion as such is not covered by the Act." 

Subject to what is said below about charitable trusts, the Act does 
not extend to discrimination in the making of a gift or trust.

12
 But 

trustees, just as any other individuals, are bound by the provisions 
relating to employment, disposal of property and so on. This is 
especially significant in the administration of charitable trusts. 

Special provisions relating to charitable trusts are contained in 
s.34 of the 1976 Act. The general position is that the Act does not 
affect a provision in a charitable instrument which provides for 
conferring benefits on persons of a class defined by reference to 
race, nationality, or ethnic or national origins.

13
 In other words, it is 

lawful to discriminate in favour of such groups, but not against 
them.

14
 But it is not permissible to discriminate even in favour of a 

class defined by reference to colour.
15

 Any such provision is to take 
effect as if it provided for conferring the benefits in question on 
persons of the class which results if the colour qualification is 
disregarded. 

Finally, it should be noted that even where discrimination in a 
charitable trust is not made unlawful by the Act, the removal of 
discriminatory provisions is possible under the cy-pres doctrine.

16
 

ii. Sex Discrimination Act 1975. Sex discrimination is not a   13-003 

ground for invalidating any provision in a private trust. As far as 
charitable trusts are concerned, s.43 provides that the Act does not 

3
 S.I. 

1 The position of the Jewish religion is unclear. See the Race Relations Board First Annual 
Report. A condition requiring Jewish parentage was considered racial in Clayton v Rams- 
den [1943] A.C. 320. Jews were held to be an ethnic group in King-Ansell v Police [1979] 2 
N.Z.L.R. 531, approved by the House of Lords in Mandla v Dowell Lee [1983] 2 A.C. 548, 
where Sikhs were held to be a racial group. For the position of Rastafarians, see Dawkins v 
Crown Suppliers (PSA) Ltd, The Times, February 4, 1993. 

2 For the American position on racially discriminatory trusts, see (1972) A.A.L.R. 101 (L. 
Sheridan). 

3 s.34(2) and (3). 
* Thus the provisions contained in Re Dominion Students' Hall Trust [1947] Ch. 183 would 

now be unlawful. (This was also the case under the Race Relations Act 1968). See also Re 
Gwyon [1930] 1 Ch. 255. 5 s.34(l). 5 Below, para. 15-060. See Re Lysaght [1966] Ch. 191; Re 

Dominion Students' Hall Trust, 
above; Canada Trust Company v Ontario Human Rights Commission (1990) 69 D.L.R. 
(4th) 321. The promotion of racial harmony is now considered a charitable purpose; Annual 
Report of the Charity Commissioners for 1983, para. 19. 
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apply to any provision in a charitable instrument for conferring 
benefits on persons of one sex only. Thus there is nothing unlawful 
in single sex charities, such as the YMCA. Of course, the trustees 
are bound by the Act in matters such as the employment of staff. 
Special provisions relating to educational charities enable restric-
tions based on sex to be removed or modified on application to the 
Secretary of State.

17
 

C. Conditions Precedent and Subsequent; Determinable 
Interests 

13-004 Questions involving illegality often arise in connection with the 
validity of conditions imposed upon otherwise valid gifts.

18
 A con-

dition precedent is one which must be satisfied before the gift can 
vest, whereas a condition subsequent operates to defeat an already 
vested gift by forfeiture. A determinable interest, on the other hand, 
is one which will automatically determine on the occurrence of the 
determining event, no question of forfeiture being involved.

19
 It is 

not always easy, as a matter of construction, to decide whether a 
condition is intended to operate as a condition precedent or sub-
sequent, or to distinguish conditional and determinable interests.

20
 It 

seems that the latter are less susceptible to, although not immune 
from, attack on the ground of public policy.

21
 

Apart from any question of illegality, conditions have frequently 
failed on the ground of uncertainty. A distinction has been drawn 
between conditions precedent and subsequent. A stricter test of cer-
tainty applies to a condition subsequent, which must be so framed 
that at the outset the beneficiary knows the exact event which will 
divest his interest.

22
 Lord Denning M.R., has described this distinc-

tion as a "deplorable dichotomy," serving only to defeat the settlor's 
intention.

23
 Even in the case of a condition subsequent, however, the 

' s.78. 
* Where several conditions are attached to one gift, the valid conditions may be severed from 

any which are invalid: Re Hepplewhite Will Trusts, The Times, January 21, 1977. ' 
Above, para.7-002. For a detailed account of the distinctions and their significance, see 

Cheshire and Burn's Modern Law of Real Property (16th ed.), pp.364 et seq. 'See, for 
example, Re Tuck's Settlement Trusts [1978] Ch. 49; Re Johnson's Will Trusts 

[1967] Ch. 387; Re Tepper's Will Trusts [1987] Ch. 358. 
1 See Re Johnson's Will Trusts, above, at p.396; Re Moore (1888) 39 Ch.D. 116; Megarry and 
Wade, The Law of Real Property (6th ed.), p.70. 

2 Re Tepper's Will Trusts, above. The test applying to conditions precedent is that laid down 
in Re Allen [1953] Ch. 810: conceptual uncertainty may not defeat such conditions. A 
modern example is Re Barlow's Will Trusts [1979] 1 W.L.R. 278, above, para.3-038. See 
generally Underhill and Hayton (16th ed.), pp.99-101; [1980] Conv. 263 (L. McKay). 

' Re Tuck's Settlement Trusts [1978] Ch. 49 at p.60. But the distinction was acknowledged by 
the House of Lords in Blathwayt v Lord Cawley [1976] A.C. 397 at 425. 
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court is reluctant to pronounce the condition void for uncertainty. So 
in Re Tepper 's Will Trusts,

24
 where a condition subsequent required 

the beneficiaries to remain within the Jewish faith and not to marry 
outside it, the court regarded as admissible extrinsic evidence of the 
Jewish faith as practised by the testator, to elucidate the meaning of 
his words.

25
 

Assuming that the condition does not fail for uncertainty, the next 
question is whether it will be void as being illegal or otherwise 
contrary to public policy. The matter was recently discussed in 
Nathan v Leonard,

26
 where a condition subsequent to the effect that 

if any beneficiary challenged the will, all dispositions would be 
forfeited and the estate would devolve to others was not contrary to 
public policy on the ground that it might deter an application under 
the Inheritance (Provision for Family and Dependants) Act 1975, 
nor because of its arbitrary nature. The categories discussed below 
involve the types of condition which have been most frequently 
encountered. The validity of conditions relating to bankruptcy has 
already been discussed.

27
 

i. Marriage, Separation and Divorce. Where property is given   13-005 
by way of a determinable gift until marriage, and then to other 
beneficiaries, the limitation is unobjectionable.

28
 Conditions, on the other 

hand, will be void if they are designed to prevent marriage or to encourage 
divorce or separation. 

As far as conditions restraining marriage are concerned, a distinc-
tion is drawn between total and partial restraints. A condition subse-
quent, operating to divest the property on marriage, is void if its 
object is to restrain marriage altogether.

29
 But conditions operating 

only in the event of a second or subsequent marriage, or merely 
requiring consent to marriage,

30
 are not void.

3
' Nor is there any 

objection to a condition in restraint of marriage with certain persons, 

24 
Above.  See al so El lis  v Chief  Adjudication Of ficer [1998] 1  F.L.R.  184 (gi f t  of  house to  
daughter subject  to  condit ion subsequent  that  she should care  for her  mother in  the house  
upheld).  A condition which is impossible to fulfi l  is spent  and the gift  absolute;  Re Cham 
bers [2001] W.T.L.R.  1375 (condi t ion relat ing to  pet  animals  which had died ) .  

25 
Relying on Re Tuck's Sett lement Trusts , above, where, however,  the will  expressly provided  
that  the Chief Rabbi  could determine the meaning of  "Jewish fai th" and "approved wi fe ."  
c f .  AJ.A .  1 982 ,  s . 21.  See  Al l  E.R.  Rev.  1987  at  159 (P.  Cl a rke )  and 260  (C.  Sherr i n ) .  

26 
[2003] 1  W.L.R.  827.  The condit ion fai l ed fo r  uncertainty,  however.  

27 
Above ,  pa ra . 7-003 .  

28 
Re Love l l  [1920] 1  Ch .  122.  

29 
Lloyd v Lloyd (1852) 2 Sim.(N.s. ) 255.  This includes a  condition which in pract ice amounts  
to  a general  rest raint :  Re Lanyon [1927] 2 Ch.  264.  (Condit ion against  marr iage with any  
blood relat ion ) .  I t  seems that  s imi lar  rules  would apply to  a  condi t ion precedent .  See Re 
Wallace [1920] Ch.  274.  

10Re Whiting's Settlement [1905] 1 Ch. 96. 
31 Allen v Jackson (1875) 1 Ch.D. 399. 
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or a certain class.
32

 The rules relating to partial restraints on mar-
riage differ according to whether the gift is of realty or personalty, 
the reason being that the personalty rules evolved in the ecclesiasti-
cal courts, whereas the realty rules were developed by the common 
law. The result of this historical distinction is as follows: in the case 
of personalty a condition imposing a partial restraint on marriage is 
invalid as being merely "in terrorem" if there is no express gift over 
on the occurrence of the marriage

33
 whereas in the case of realty, a 

partial restraint is never invalid, whether or not there is a gift 
over.

34
 

Conditions designed to induce the separation or divorce of a 
husband and wife are void as being contrary to public policy.

35
 But 

if the parties have already decided upon a separation, the trusts in 
any deed of separation are not invalid.

36
 Nor is there any objection 

where the true object of a disposition is merely to make provision 
for a party during the separation.

37
 

It will be seen that most of these cases were decided at a time 
when the sanctity of marriage was perhaps regarded more highly 
than it is today. A stricter view was taken of relationships outside 
marriage than is now the case. Thus in the past trusts or covenants to 
create trusts have been held void if created in consideration of a 
future immoral association.

38
 The modern tendency might be to 

discover some other form of consideration from the beneficiary.
39

 

13-006 ii. Parental Duties. A condition calculated to bring about the 
separation of parent and child is void as being contrary to public 
policy,

40
 even where the parents are divorced.

41
 Similarly, a condi- 

'- Jenner v Turner (1880) 16 Ch.D. 188; Perrin v Lyon (1807) 9 East. 170; condition against 
marrying a person born in Scotland or of Scottish parents upheld. See also the cases on 
religion, discussed below. 

' Leong v Lim Beng Chye [1955] A.C. 648 (A residuary gift is not a gift over). 
* Another possible distinction is that in the case of realty, but not personalty, even a general 

restraint is valid if intended merely to provide for the beneficiary while unmarried, rather 
than to promote celibacy: Jones v Jones (1876) 1 Q.B.D. 279. 

5 Re Johnson's Will Trusts [1967] Ch. 387; Re Caborne [1943] Ch. 224. See also Re McBride 
(1980) 107 D.L.R. (3d) 233; Re Hepplewhite Will Trusts, The Times, January 21, 1977. 

'Wilson v Wilson (1848) 1 H.L.C. 538. It is otherwise if the provision is designed to 
discourage reconciliation. See also Egerton v Egerton [1949] 2 All E.R. 238 at 242: "a 
settlement which contains provisions as to what should happen in the case of divorce is not 
contrary to public policy", per Denning L.J. 

7 Re Lovell [1920] 1 Ch. 122. As to the admissibility of any evidence of the settlor's motive, 
see Re Johnson's Witt Trusts [1967] Ch. 387. 

* See Re Vallance (1884) 26 Ch.D. 353; Ayerst v Jenkins (1873) L.R. 16 Eq. 275. See also Re 
Jones [1953] Ch. 125, where a condition prohibiting a "social or other relationship" with X 
failed for uncertainty. 

3 See, for example, Tanner v Tanner [1975] 1 W.L.R. 1346 where a contract was inferred 
between a man and his mistress in consideration of her looking after the house and family; 
cf. Coombes v Smith [1986] 1 W.L.R. 808. 

3 Re Boulter [1922] 1 Ch. 75. 
1 Re Piper [1946] 2 All E.R. 503. 
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tion designed to interfere with the exercise of parental duties.
42

 In 
Blathwayt v Lord Cawley

43
 a settlement provided for the forfeiture 

of the interest of any child who became a Roman Catholic. It was 
argued that the condition was void on the ground that it would 
hamper parental duties in religious instruction. The House of Lords 
rejected this argument: "To say that any condition which in any way 
might affect or influence the way in which a child is brought up, or 
in which parental duties are exercised, seems to me to state far too 
wide a rule."

44
 

iii. Religion. It has already been noted that discrimination on 13-007 
religious grounds falls outside the Race Relations Act 1976. Conditions 
restricting freedom of religion have long been popular with settlors and 
testators. While such conditions have sometimes failed for uncertainty, 
especially in the case of conditions subsequent,

45
 it has never been held that 

such provisions are contrary to public policy, even in the case of charitable 
trusts.

46
 In Blathwayt v Lord Cawley,

47
 of which the facts have already been 

given, Lord Cross said that while it may be wrong for the government to 
discriminate on religion, it does not follow that it is against public policy for 
an adherent of one religion to distinguish in disposing of his property; any 
other view amounts to saying that "it is disreputable for him to be convinced 
of the importance of holding true religious beliefs and of the fact that his 
religious beliefs are the true ones."

48
 It had been argued that the Race 

Relations Acts and the European Convention of Human Rights
49

 showed that 
the law was now against discrimination. Lord Wilberforce said "I do not 
doubt that conceptions of public policy should move with the times and that 
widely accepted treaties and statutes may point the direction in which such 
conceptions, as applied by the courts, ought to move. It may well be that 

42 Re Borwick [1933] Ch.  657;  Re Sandbrook [1912] 2 Ch.  471.  These two decisions must  now  
be  re ad  i n  t he  l i gh t  o f  t he  c om ment s  mad e  i n  Bla thwayt  v  L or d  Ca wley  [1 9 76]  A .C .  3 97 ,  
discussed below.  

43 [1976] A .C.  397.  
44 [19 76]  A .C .  3 97  a t  4 26  ( pe r  Lo rd  Wi lber for ce) .  
45 C l a y t o n  v  R a m s d e n  [ 1 9 4 3 ]  A . C .  3 2 0  ( f o r f e i t u r e  o n  m a r r i a g e  t o  p e r s o n  n o t  o f  J e w i s h  

parent age and  fai t h );  Re Abraham's Wi l l  Trust s  [1969] 1  Ch.  463;  Re Tepper' s Wil l  Trust s  
[19 87]  Ch .  3 58 .  A  co ndi t i on  p re ced en t  i s  l ess  l i ke ly  t o  fa i l  on  t h i s  g rou nd:  see  R e A l l en  
[19 53]  Ch .  8 10;  Re Se lby ' s  Wi l l  Trus t s  [1 966 ]  1  W. L .R .  4 3 ;  Re Tu ck ' s  Se t t l eme nt  Trus t s  
[ 1 9 7 8 ]  C h .  4 9  ( m a r r i a g e  t o  " a p p r o v e d  w i f e "  o f  J e w i s h  b l o o d  a n d  f a i t h  n o t  u n c e r t a i n ) ;  
( 19 9 9 )  1 9  L . S .  3 39  (D .  C o op e r  a n d  D .  He r m a n) .  S e e  a l s o  R e E v a ns  [1 9 4 0 ]  C h .  6 2 9 .  

46 See  Re L ysa ght  [1 966 ]  C h .  19 1 .  (D i s c r imina t i on  a ga ins t  J ews  an d  Ro ma n C atho l i cs  was  
mer e ly  "u nde s i rab l e ") ;  c f .  Can ada  Tr us t  Com pan y  v  O ntar io  H uma n R igh t s  Commis s ion  
(1990) 69  D.L .R.  (4th) 321 .  

47 [ 19 7 6 ]  A . C .  3 97 .  S e e  a l s o  R e R e m na nt ' s  S e t t l e m ent  T r u s t s  [1 9 7 0 ]  1  C h .  5 6 0;  Cla y t o n  v  
Ram sde n ,  ab ov e .  Th e  he i r  t o  t he  t h ro ne  ma y  n o t  be ,  o r  ma rry ,  a  Ro man Cat ho l i c:  Act  o f  
Set t lement  1701.  

48 [19 76]  A .C .  3 97  a t  4 29 .  
49 Art .  9 .  There  i s  nothing in the Human Right s Act  1998 to af fec t  the disposi t ions o f set t lors  

or testators. 
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conditions such as this are, or at least are becoming, inconsistent 
with standards now widely accepted."

50
 But this did not justify the 

introduction of a new rule, for to do so would reduce another free-
dom, that of testamentary disposition. "Discrimination is not the 
same thing as choice: it operates over a larger and less personal area, 
and neither by express provision nor by implication has private 
selection yet become a matter of public policy."

51
 

13-008 iv. Race. We have already seen that discrimination on the 
grounds of race or colour is made unlawful by the Race Relations 
Act 1976, and that, apart from special provisions relating to chari-
ties, the Act has no application to private trusts. It seems that it is not 
contrary to public policy for a settlor to discriminate on these 
grounds, although the point is not unarguable.

32
 There is little au-

thority on the point, which has arisen mainly in connection with 
charitable trusts.

53
 Many of the comments made by the House of 

Lords in Blathwayt v Lord Cawley
54

 in the context of religion would 
apply equally to racial discrimination, save that the dictum of Lord 
Cross

55
 loses all conviction if race is substituted for religious be-

liefs. 

13-009 v. Alienation. Conditions operating as a complete restraint on the 
alienation of property are void as being contrary to public policy. 

In Re Brown,
56

 a testator devised realty among his four sons 
subject to a condition which would have produced forfeiture of 
his interest by any son who mortgaged or sold his interest other 
than among his brothers. The condition was held to be equivalent 
to a general restraint on alienation, and therefore void, since the 
class of permitted alienees was small and bound to get smaller. 

A partial restraint on alienation is valid.
57

 Restrictions upon alien-
ation to groups identified by religion may be unobjectionable, but 
the Race Relations Act 1976 forbids racial discrimination in the 
disposal of property.

58
 

0 [1976] A.C. 397 at 426. 
ibid. 
See Underbill and Hayton, loc. cit. at p.224. 3 See Re Gwyon [1930] 1 Ch. 255; Re 

Dominion Students' Hall Trust [1947] Ch. 183. In 
neither case was public policy discussed. 
[1976] A.C. 397. 5 

ibid., at 429; above. 
[1954] Ch. 39; cf. Caldy Manor Estate Ltd v Farrell [1974] 1 W.L.R. 1303 (covenant 
against alienation not unlawful). 
See Re MacLeay (1875) L.R. 20 Eq. 186. (Doubted in Re Kosher [1884] 25 Ch. 801). It is 
suggested in Cheshire and Burn's Modern Law of Real Property (16th ed.), at 368, that 
even partial restraints should be invalid as repugnant to ownership. 
s.21. 
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Restraints even of a general nature may be valid if they take the 
form of a determinable interest.

59
 Section 33 of the Trustee Act 1925 

itself provides such an example.
60

 

D. The Consequence of Illegality 

The general position appears to be that if an express trust fails on 
the ground of unlawfulness, a resulting trust to the settlor or his 
estate ensues.

61
 This is so even if the trust was designed to encourage 

an offence prohibited by statute.
62

 Where the trust is only partly 
unlawful, the whole fails if the proportion to be devoted to the 
unlawful purpose is unascertainable,

63
 whereas if that proportion is 

ascertainable, only that part fails.
64

 Where property has been trans-
ferred to a volunteer for an unlawful purpose, the question arises 
whether the court will assist the transferor to recover the property. 
The principle, which was discussed in Chapter 10, is that the trans-
feror may recover if he does not have to rely on his own illegality,

65 

or if the illegality has not been carried out.
66

 

This area is currently under review by the Law Commission.
67

 It 
is considered that the law is unclear as to what happens when an 
express trust fails for illegality. In the case of a transfer to a volun-
teer, the transferor is assisted by the presumption of a resulting trust, 
which shifts the burden of proof to the recipient.

68
 In the case of 

failure of an express trust for illegality, there is a sense in which the 
settlor who claims the return of the property under a resulting trust 
must "rely" on his own illegality. It is provisionally proposed that 
the courts should have a statutory discretion to decide the effect of 
illegality in this area. 

Where a condition subsequent is unlawful, the gift takes effect as 
an absolute interest: the condition alone is void.

69
 In the case of a 

condition precedent, a distinction is drawn between realty and per-
sonalty. As far as realty is concerned, the gift itself fails if the 
condition is bad.

70
 Where the gift is of personalty, however, it takes 

13-010 

Re Dugdale (1883) 38 Ch.D. 176 at 178-181, per Kay J.; Re Leach [1912] 2 Ch. 422. 
0 Above, para.7-005 (the protective trust). 
1 Above, para.10-006. cf. Ayerst v Jenkins (1873) L.R. 16 Eq. 275 (described as a "difficult 

case" in Law Com. C.P. No.154, below, at 69). 
2 Thrupp v Collet! (1858) 26 Beav. 125. 
3 Chapman v Brown (1801) 6 Ves. 404. 
4 Mitford v Reynolds (1842) 1 Ph. 185. There is some authority that in such a case the whole 

can go to the lawful part: Fisk v Att-Gen (1867) L.R. 4 Eq. 521. 
5 Tinsley v Milligan [1994] 1 A.C. 340. 
6 Tribe v Tribe [1996] Ch. 107. 
7 

Law Com. C.P. No.154 (1999), Illegal Transactions: The Effect of Illegality on Contracts 
and Trusts, Pt III. 

8 Above, para. 10-020. 
9 Re Beard [1908] 1 Ch. 383. This is so whether the gift is realty or personalty. 
0 Re Elliott [1952] Ch. 217. 
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effect free of the condition where the illegality is only a malum 
prohibitum.

7
* But where the illegality is a malum in se, the gift fails. 

The abolition of this distinction has been proposed.
72

 In the case of a 
determinable interest, the gift fails if the determining event is un-
lawful.

73
 

2. PERPETUITY, DURATION AND INALIENABILITY 

A. General 
13-011 One of the most common causes over the years of invalidity of 

interests under a trust has been the failure to comply with the Rule 
Against Perpetuities. The hazard has been much reduced, and the 
law simplified by the Perpetuities and Accumulations Act 1964, 
which applies to dispositions coming into effect after July 15, 1964. 
Questions may still arise in respect of earlier instruments, as a 
decision on a will, for example, may be delayed until the death of a 
life tenant.

74
 But the Act has been in operation for over 40 years, and 

each year which passes will reduce the likelihood of a question 
arising which is not governed by the Act. There is not space to deal 
with the subject in detail here. It is covered by books on real prop-
erty,

75
 a practice which can have a historical justification only; the 

rule grew up in connection with settlements of land, but now applies 
mainly to trusts of personalty. The subject is one which has caused 
much confusion, not least in connection with the Act; and a few 
general comments may be helpful. 

B. Tying Up Land 

13-012 The perpetuity rule is based on a policy against the tying up of 
lands for an undue length of time. The struggle began in the earliest 
years of common law. Conditions against alienation were held void. 
Entails were by statute inalienable, but by 1472 it was recognised 
that an entail could be barred, turned into a fee simple and alien-
ated.

76
 The Old Rule Against Perpetuities prevented a series of  

1 
i.e. something made unlawful only by statute. See Re Piper [1946] 2 All E.R. 503. The 
distinction was apparently not discussed in Re Hepplewhite Will Trusts, The Times, January 
21, 1977. 

2 Law Com. C.P. No.154 (1999), Illegal Transactions: The Effect of Illegality on Contracts 
and Trusts, p. 170. 

3 
Re Moore (1888) 39 Ch.D. 116. For the application of the perpetuity rule to conditional and 
determinable interests, see Perpetuities and Accumulations Act 1964, s.12: the interest  
becomes absolute if the determining event or breach of condition does not occur within the 
perpetuity period. 

* See Re Drummond [1988] 1 W.L.R. 234, concerning a 1924 settlement. 
5
 Cheshire and Burn, pp.309 et seq., M. & W., Ch.7; Morris and Leach, The Rule against 
Perpetuities; Maudsley, The Modern Law of Perpetuities. 5 

Taltarum's Case Y.B. 12 Edw. 4, 19. 
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contingent life estates. Alienability was successfully being main-
tained. But once it was decided that executory interests were valid 
and indestructible,

77
 it was possible to create interests limited to vest 

at an indefinite time in the future. The Rule Against Perpetuities was 
designed to restrict the extent to which future vesting could be 
postponed. 

C. Remote Vesting. Life in Being Plus 21 Years 

The permitted period was a life in being plus 21 years; permitting 
in effect, a grant to the first son of A to attain the age of 21 years. For 
A's son must attain the age of 21 years, if he ever does, within 21 
years of A's death.

78
 A period of gestation was also allowed in the 

case of posthumous children. 
One could not wait and see whether the gift vested in time or not. 

The common law rule was that the interest was void if it might vest 
outside the period; even if in fact it vested the next day. The 
Rule is: 

"No interest is good unless it must vest, if at all, not later than 
twenty-one years after some life in being at the creation of the 
interest."

79
 

Thus, a gift to the first son of A to attain the age of 22 years was 
void at common law if A was still alive; even if A had a son of 21^ at 
the time. For that son might die, another son be born, and A die; and 
A's first son to attain the age of 22 might do so more than 21 years 
after the death of any persons alive at the date of the gift. A long 
series of bizarre situations showing the ruthless operation of the rule 
has often been catalogued, and need not be repeated. The one simple 
example makes the point. 

13-013 

  

D. Wait and See 

The Act deals with this situation in three ways; first, by permitting 
a settlor to specify as the perpetuity period for the purpose of the 
disposition a period of years not exceeding 80

80
; secondly, by a 

number of specific reforms on individual points which had caused 
difficulty, and thirdly, by introducing a system of wait and see.

81
 If 

the law was unrealistic because it made void an interest which  

13-014 

7 Pells v Brown (1620) Cro. Jac. 590. 
s Scientific advances in reproduction have made this statement untrue, but if sperm or  

embryos are used after a man's death, he is not treated as the father; Human Fertilisation 
and Embryology Act 1990. 

' Gray, The Rule Against Perpetuities (4th ed.), § 201. 5 s.l. 
's.3. 
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vested in fact within the period merely because it might have vested 
outside it, an obvious solution would be to make its validity depend 
on whether or not it does in fact vest within it. That is the theory of 
wait and see. 

There is much disagreement as to the identity of the lives in being 
at common law.

82
 The 1964 Act, however, lays down, in s.3, its own 

list of statutory lives in being, which must be used where the wait 
and see rule is invoked. Although certain common law lives in 
being, such as "royal lives," are not included, the statutory class is 
generally wider than the class of common law lives in being. 

One would have thought it obvious that, on enacting wait and see, 
the common law rule should be abolished. It no longer has any part 
to play. If a disposition must vest, if at all, within the period, then it 
will vest, if at all, within the period. Thus, the common law test is 
contained within the wait and see test. There is no advantage in 
knowing that an interest complies with the common law test. The 
interest remains contingent, and its value is dependent, not on com-
pliance with the common law rule, but upon its likelihood of vest-
ing. Assume that A has a son X aged 21. A gift to A's first son to 
attain the age of 22 is void under the common law rule, but likely to 
vest within the period; and would be of greater value than a gift to 
the first son of A to go to the moon in A's lifetime, which would be 
valid at common law. Compliance with the common law rule is 
irrelevant in a system of wait and see.

83
 

Nevertheless, the Act retained the common law rule. Wait and see 
only applies to "void" limitations.

84
 So it is necessary to apply the 

common law rule to test validity, and to apply wait and see, if it fails 
to comply with the common law rule. It is tempting to ignore the 
common law rule. Every limitation which was valid at common law 
would also be valid under wait and see: unless, however, there could 
be some situation in which a gift was validated by a common law 
life who is not in the statutory list, and the interest does not in fact 
vest within 21 years of the death of the survivor of the statutory 
lives. Because the class of statutory lives does not coincide exactly 
with the common law lives, that is theoretically possible.

85
 But it is 

absurd to retain all the common law learning in order to save such a 
rare gift. The common law rule should have been abolished.

86
 

(1964) 80 L.Q.R. 486 at 495-508 (J. Morris and H. Wade); (1965) 81 L.Q.R. 106 at 108 (D. 
Allan); (1970) 86 L.Q.R. 357 (R. Maudsley), (1975) 60 Cornell L.R. 355 (R. Maudsley); 
Maudsley, The Modern Law of Perpetuities; (1981) 97 L.Q.R. 593 (R. Deech); (1986) 102 
L.Q.R. 251 (J. Dukeminier). 

3 (1970) 86 L.Q.R. 357 at 372 (R. Maudsley); (1975) 60 Cornell L.R. 355 (R. Maudsley); 
Maudsley, The Modern Law of Perpetuities. s.3. 
As in the case of dispositions governed by a royal lives clause. 
(1975) 60 Cornell L.R. 355 at 370 (R. Maudsley). 
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If it had been, the application of the wait and see rule would have 
been simple. In the case of any gift, all that would be necessary 
would be the writing down of the measuring lives, the recording of 
their deaths, and the addition of 21 years. The interests which had 
then vested would be valid; those which had not vested would be 
void. 

The Law Commission
87

 has proposed that the rule against re-
moteness of vesting should be modified by the introduction of a 
statutory perpetuity period of 125 years, with no lives in being, 
during which the "wait and see" principle would operate. Abolition 
of the rule was rejected on the ground that the "dead hand" rationale 
was still valid. The settlor or testator would not have to select the 
statutory period, which would override anything specified in the 
instrument as the perpetuity period, save only that a period shorter 
than 125 years could be selected. The new rules would not be 
retrospective, and would not apply to wills executed before the new 
legislation even though the testator died after its commencement. 
Trustees of existing trusts would be able to "opt in" to the 125-year 
period if there was uncertainty as to when the currently applicable 
period would end (as where it would be impractical to ascertain the 
existence or whereabouts of express lives in being). Although the 
proposed rule has the merit of simplicity, the drawback to the 
scheme is that three sets of rules would be in operation, depending 
on the date of the instrument. 

E. Duration and Inalienability 

Separate from the perpetuity rule governing remoteness of vest-
ing, but a further manifestation of the same policy, is the rule which 
declares void trusts which might continue for too long a period; 
longer, that is, than the perpetuity period. 

The matter will be discussed in connection with non-charitable 
purpose trusts.

88
 In so far as they are permitted, they must be limited 

to the perpetuity period. The restriction upon duration does not 
apply to charitable trusts, nor to most pension trusts.

89
 

It should be added that this rule is not in any way inconsistent 
with the ownership of property in fee simple by a person or a 
corporation. Those owners may alienate at any time. They may of 
course keep the property for ever; but the property is not tied up in 

13-015 

Law Com. No.251 (1998), The Rules against Perpetuities and Excessive Accumulations; 
(1998) 12 T.L.I. 148 (P. Sparkes); (2000) 59 C.L.J. 284 (T. Gallants). The rule against 
excessive duration is not dealt with. 

8 Below, para.14-022; cf. Re Dean (1889) 41 Ch.D. 552. For difficulties arising with unincor-
porated associations, see Re Grant's Will Trusts [1980]  1 W.L.R. 360, below, para. 
14-018. Below, paras 15-004, 16-027. 
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any way. Thus in Bowman v Secular Society,
90

 a gift to the "Secular 
Society" a society devoted to furthering anti-Christian beliefs, hav-
ing survived an attack on the grounds of public policy, had nothing 
to fear on the score of perpetuity, as the Society was a limited 
company, and able to deal freely with its property. 

3. ATTEMPTS TO KEEP PROPERTY FROM CREDITORS 

A. General 
13-016 A creditor can demand payment from his debtor out of the debt-

or's property. If the debtor's property is insufficient to pay his debts, 
he is insolvent, and it will not be possible to pay all the creditors in 
full. Generally speaking, before bankruptcy the debtor may choose 
which creditors he pays first

91
; but after bankruptcy the bankruptcy 

law provides for a fair sharing out of his property. 
When a person foresees the danger of his own

92
 future insol-

vency—as where he is entering upon a business venture—there is 
the temptation to put property out of the reach of creditors, by, for 
example, creating a settlement in favour of the family, in this or 
other jurisdictions.

93
 If the business venture succeeds the profits will 

flow in; if it fails, the creditors will be unpaid; but the family will be 
cared for.

94
 It may also be that a settlement is made for other rea-

sons, such as the reduction of tax liability,
95

 but insolvency subse-
quently occurs. The question for consideration here is the extent to 
which a creditor can upset dispositions made by debtors of property 
which would otherwise be available for the creditors, whether or not 
there is a bankruptcy. 

B. Insolvency Act 1986 

13-017 i. Transactions Defrauding Creditors. Section 423
96

 of the In-
solvency Act 1986, replacing s.172 of the Law of Property Act 
1925, provides that a transaction at an undervalue may be set aside if 

' [1917] A.C. 406. 
1 Middleton v Pollock (1876) 2 Ch.D. 104. 
'Where he foresees his beneficiary's insolvency, the protective trust may be employed;  

above, Ch.7. ' For offshore asset protection trusts, see (1993) 143 N.L.J. 721 (B. Marrache 
and G. Davis); 

(1995-96) 6 K.C.L.J. 62 (P. Matthews). ' "If I succeed in business, I make a fortune for 
myself. If I fail, I leave my creditors unpaid. 

They will pay the loss." per Jessel M.R. in Re Butterworth, Ex p. Russell (1882) 19 Ch.D. 
588 at 598. See also Midland Bank pic v Wyatt [1995] 1 F.L.R. 696. 5 

Above, para.9-001. > See generally [1998] Conv. 362 (G. Miller). 
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the court is satisfied that the person entering into the transaction (the 
debtor) did so for the purpose: 

(a) of putting assets beyond the reach of a person who is making, 
or may at some time make, a claim against him, or 

(b) of otherwise prejudicing the interests of such a person in 
relation to the claim which he is making or may make. 

The court may make such order as it thinks fit for 

(a) restoring the position to what it would have been if the trans 
action had not been entered into, and 

(b) protecting the interests of persons who are victims of the 
transaction (defined as a person who is, or is capable of 
being, prejudiced by the transaction). 

The section applies equally to transactions entered into by in-
dividuals and by corporate bodies.

97
 

(a) Transaction at an undervalue. By s.423(l), a person enters    13-018 
into a transaction with another person at an undervalue if 

(a) he makes a gift to the other person or he otherwise enters into 
a transaction with the other on terms that provide for him to 
receive no consideration; or 

(b) he enters into a transaction with the other in consideration of 
marriage; or 

(c) he enters into a transaction with the other for a consideration 
the value of which, in money or money's worth, is signifi 
cantly less than the value, in money or money's worth, of the 
consideration provided by himself. 

Thus the section applies where a husband makes a gift of money 
to his wife, transfers his interest in the matrimonial home to her,

98
 or 

purchases property in the joint names of himself and his wife with-
out any contribution from her.

99
 Similarly where a married couple 

declare a trust of the family home for the wife and children.
1
 

When assessing "undervalue" the court will view the transaction 
as a whole. In Agricultural Mortgage Corporation pic v Woodward

2 

an insolvent farmer, whose land was mortgaged for £700,000,  

97 See al so  I.A . 1986 ,  s . 207. 
98 Re Kumar (a Bankrupt) [1993] 1 W.L.R. 224  (assumpt ion of sol e l iabi l i ty fo r  the mortgage  

by  t he  wi fe  wa s  wo r th  s i gn i f i ca n t l y  l e ss  t han  va lue  of  s ha re  t ran sf e r r ed ) .  
99 

Moon v Franklin, The Independent, June 22, 1990. 
1 Midland Bank pic v Wyatt [1995] 1 F.L.R. 696 (the trust was in any event a sham; above, 

para.3-020). 
2 (1995) 70 P. & C.R. 53. 
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granted a tenancy at the full market rent of £37,250 to his wife, to 
ensure that the mortgagee could not get vacant possession. It was 
argued that the full rent prevented the application of s.423. The 
Court of Appeal set aside the tenancy on the ground that the wife 
received benefits beyond those granted by the tenancy agreement, 
namely the safeguarding of her home, the ability to carry on the 
family business freed from the claims of creditors, and the surrender 
value of the tenancy, which gave her a "ransom" position against 
the mortgagee. She had paid nothing for these extra benefits, which 
were significantly more valuable than the rent. It was argued that 
such benefits could not be valued in money or money's worth and so 
should be left out of account. However, the surrender value alone 
was significantly greater than the rent. It was unnecessary to decide 
whether a detriment to the husband which gave no corresponding 
benefit to the wife (i.e. the diminution by at least 50 per cent of the 
£1 million freehold value caused by the letting) could be treated as 
consideration provided by the husband. 

13-019 (b) Intention. As stated above, the court must be satisfied that the 
person entering into the transaction did so for the purpose of putting 
assets beyond the reach of, or of otherwise prejudicing, an existing 
or potential claimant.

3
 The court was so satisfied where a husband 

who was threatened with legal actions and who knew there was 
doubt as to his insurance cover made substantial gifts to his wife 
upon receiving a large sum from the sale of his practice.

4
 Indeed, 

where a debtor transfers assets to his family at an undervalue when 
an action by creditors is expected, the retained assets being insuffi-
cient, there is a strong prima facie case of intention to prejudice the 
creditor.

5
 It is not necessary, however, to establish dishonesty. Thus 

the section may apply where the transfer was considered proper by 
legal advisers.

6
 Putting the assets beyond the reach of creditors must 

be a substantial purpose of the transaction but need not be the sole or 
dominant motive.

7
 

As under the previous law, it is not necessary that there should be 
existing creditors at the time of the transaction. The section pre-
serves the effect of Re Butterworth, Ex p. Russell,

6
 where the court 

3 See, on the previous law, Lloyds Bank Ltd v Marcan [1973] 1 W.L.R. 1387 (sufficient to 
show intent to deprive creditors of timely recourse to property otherwise applicable for their 
benefit). 

4 Moon v Franklin, The Independent, June 22, 1990. 
5 Barclays Bank pic v Eustice [1995] 1 W.L.R. 1238. 
6 Arbuthnot Leasing International Ltd v Havalet Leasing (No.2) [1990] B.C.C. 636. It should 

be added that legal professional privilege will be overridden on the ground of "iniquity" if 
a client seeks legal advice as to how to structure a transaction to defeat creditors; Barclays 
Bank pic v Eustice, above. 

7 Moon v Franklin, The Independent, June 22, 1990; Midland Bank pic v Wyatt [1995] 1 
EL.R. 696; I.R.C. v Hashmi [2002] W.T.L.R. 1027; [2003] Conv. 272 (A. Keay). 

8 (1882) 19 Ch.D. 588; Mackay v Douglas (1872) L.R. 14 Eq. 106. 
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set aside a settlement made by a prosperous baker immediately 
before purchasing a grocer's business, a trade in which he had no 
experience. It makes no difference whether the anticipated creditors 
are those of the settlor himself or of a company he plans to set up.

9 

Nor is it necessary that the person seeking to set aside the transac-
tion should be technically a "creditor."

10
 

(c) Persons who may apply to court. Where the debtor, being an    13—020 
individual, is now bankrupt, or, being a body corporate, is being 
wound up or is the subject of an administration order under the 1986 

Act, the application may only be made by the official receiver, the 
trustee of the bankrupt's estate or the liquidator or administrator of 
the body corporate. The victim of the transaction, as defined 
above,

1
' may apply with the leave of the court, but this is in effect a 

class action, giving no priority to the applicant.
12

 Where a voluntary 
arrangement has been approved under the 1986 Act, the application 
may be made by the supervisor of the voluntary arrangement or the 
victim of the transaction. In any other case, for example where there 
is no insolvency, the application may be made by the victim of the 
transaction. These provisions are found in section 424 of the 1986 
Act, which further provides that any application made under the 
section is treated as made on behalf of every victim of the trans-
action. 

(d) Orders to be made. Sections 423(2) and 425 of the 1986 Act   13-021 
set out the orders which may be made by the court.

13
 These include 

orders 

(a) requiring any property transferred by the impugned transac 
tion to be vested in any person, either absolutely or for the 
benefit of all the persons on whose behalf the application is 
treated as made, or 

(b) requiring any property representing the application of the 
proceeds of sale of property transferred by the impugned 
transaction   or   of   money   transferred   by   it   to   be   so 
vested, or 

(c) requiring any person to pay to any other person in respect of 
benefits received from the debtor such sums as the court may 
direct. 

9 
Midland Bank pic v Wyatt [1995] 1 F.L.R. 696. 

10 See Cadogan v Cadogan [1977] 1 W.L.R. 1041. 
11 Above, para.13-017. 
12 

Dora v Simper [2000] 2 B.C.L.C. 561. 
13 

See Moon v Franklin, The Independent, June 22, 1990 (order compelling return of unspent 
portion of gift and restraining dealing with land). 
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13-022 (e) Third parties. Section 425(2) provides that any order made 
may affect the property of, or impose an obligation on, any person 
whether or not he was a party to the transaction, but the order shall 
not prejudice any interest in property

14
 acquired from a person other 

than the debtor which was acquired in good faith, for value and 
without notice of the circumstances making s.423 applicable, or 
prejudice any interest deriving from such an interest. Nor shall the 
order require a person who received a benefit from the transaction in 
good faith, for value and without notice of the circumstances to pay 
any sum unless he was a party to the transaction. "Value" here bears 
its ordinary meaning. 

13-023 ii. Bankruptcy provisions. The Insolvency Act 1986 replaced 
s.42 of the Bankruptcy Act 1914 with provisions dealing with trans-
actions at an undervalue and preferences by individuals or corporate 
bodies

15
 within a certain time limit prior to insolvency. 

13-024 (a) Transaction at an undervalue. In the case of the insolvency of 
an individual, s.339 permits the trustee of the bankrupt's estate to 
apply to court for an order where the individual entered into a 
transaction at an undervalue within certain time limits discussed 
below. The court may make such order as it thinks fit for restoring 
the position to what it would have been but for the transaction. 
"Undervalue" here bears the same meaning as under s.423.

16
 Thus, 

as under the previous law, the trustee may obtain the wife's share in 
the matrimonial home to the extent that she has not contributed to its 
acquisition.

17
 A property adjustment order on divorce may be set 

aside under these provisions.
18

 Where the wife has compromised her 
claim, with the result that the order is made by consent, the compro-
mise is capable of being consideration, but it may be difficult to 
assess it in money or money's worth. If so, the section is appli-
cable.

19
 

13-025 (b) Preference of creditors. Where an individual is adjudged 
bankrupt and has given a preference to any person within time limits 
discussed below, the trustee of the bankrupt's estate may apply to 
court for an order under s.340. The court may make such order as it 

14 See Chohan v Saggar [1994] B.C.L.C. 706 (mortgage). 
15 The provisions relating to companies will not be dealt with here. 
16 Above, para. 13-018. 
17 Re Densham [1975] 1 W.L.R. 1519; Claughton v Charalamabous [1999] 1 F.L.R. 740. See 

also Re Windle [1975] 1 W.L.R. 1628. 
18 LA. 1986, Sch.14, amending M.C.A. 1973, s.39. Similarly under s.284; In re Flint (a 

bankrupt) [1993] Ch. 319; (1993) 23 Fam. Law 211 (S. Cretney); Treharne & Sand v 
Forrester [2004] 1 F.L.R. 1173. 

19 Re Kumar (a bankrupt) [1993] 1 W.L.R. 224; [1993] Conv. 310 (O. Ferris); cf. Re Abbott (a 
bankrupt) [1983] Ch. 45. 
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thinks fit for restoring the position to what it would have been if that 
individual had not given that preference. An individual gives a 
preference to a person if that person is a creditor,

20
 surety or guaran-

tor, and the effect is to put that person into a better position than he 
would otherwise have been in in the event of the individual's bank-
ruptcy. An order may only be made if the individual was influenced 
by a desire to produce the effect mentioned above, but this is pre-
sumed where the other person was an associate.

21
 

(c) Time limits. Section 341 provides a five year time limit, end-   13-026 
ing with the day of the presentation of the bankruptcy petition, in the 

case of a transaction at an undervalue. In the case of a preference 
which is not an undervalue, the period is six months save in the case 
of an associate, where the period is two years. 

Except in the case of a transaction at an undervalue made within 
two years

22
 before the bankruptcy, no order may be made with 

respect to a transaction entered into within the above time limits 
unless the individual was insolvent at the time or became insolvent 
in consequence of the transaction or preference. In the case of a 
transaction at an undervalue entered into with an associate, there is a 
rebuttable presumption that the individual was or became insolvent 
at the time of the transaction. A person is insolvent for this purpose 
if he cannot pay his debts as they fall due, or if the value of his assets 
is less than his liabilities. 

(d) Orders to be made. Section 342 sets out the orders which the   13-027 
court may make for the benefit of the bankrupt's estate. These are 
similar to the orders which may be made under s.425.

23
 

(e) Third parties. No order may prejudice any interest in property    13-028 
acquired from a person other than the bankrupt and acquired in good 
faith and for value. A purchaser is rebuttably presumed not to be in 
good faith in two situations.

24
 The first is where he had notice at the 

time he acquired his interest of the fact that the earlier transaction 
was at an undervalue (or was a preference) and of the fact that the 
earlier transferor had been adjudged bankrupt or that the petition on 
which he was later adjudged bankrupt had been presented. The  

20 This resul t  could be avoided i f  t he apparent  "c redi tor" was in real i ty a benefi ciary under a  
t r u s t  w h o  n e v e r  b e c a m e  a  c r e d i t o r .   S e e  R e  K a y f o r d  [ 1 9 7 5 ]   1   W . L . R .  2 7 9 ,  a b o v e ,  
para.2-010. 

21 As defined by s.435. The definition includes relatives of the individual or of his spouse, 
partners, employers, employees and related companies. It also includes a civil partner  
where the partnership is registered under the Civil Partnership Act 2004. 

22 The exerci se  o f a  power o f  appointment  wi thin t hi s  per iod  i s  not  caught  by  t he rul e  i f  t he  
se t t l eme nt  was  mad e  ou t s id e  t he  pe r iod ;  Clark son  v  C lark so n  [1 99 4]  B . C . C .  921 .  

23 Above,  para.  13-021. 
24 s .34 2 ,  as  ame nd ed  b y  t he  I nso lv enc y  (No. 2)  A ct  199 4 .  
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second situation is where the purchaser was an associate of, or was 
connected with, the bankrupt or the person with whom the bankrupt 
entered into the transaction at an undervalue (or to whom preference 
was given). Thus mere notice of the fact that the previous transac-
tion was at an undervalue does not suffice. Similar rules apply to a 
person who has received a benefit from the transaction or preference 
in good faith and for value. Such a person shall not be required to 
pay any sum to the trustee unless he was a party to the transaction or 
was given a preference at a time when he was a creditor of the 
bankrupt. 

C. Protection of the Spouse and Family 

13-029 The previous sections dealt with attempts by a debtor to deprive 
his creditors of satisfaction by transferring property by way of vol-
untary settlement to other persons, usually members of his family, 
whom the debtor wishes to protect. We now deal with what is in 
effect the converse of that problem; cases where the defendant is 
trying to deprive his spouse or family of assets which should prop-
erly be available to them. This occurs in matrimonial proceedings, 
and also in relation to the rights of dependants upon a death. 

13-030 i. Matrimonial Causes Act 1973, s.37. Section 37 protects a 
spouse from activities of the other spouse which may diminish the 
assets available for the purposes of financial relief under the Act. If 
the court is satisfied that one spouse is about to make a disposition

25 

or transfer with the intention of depriving the applicant of financial 
relief, it may make such order as it thinks fit for the purpose of 
protecting the applicant's claim.

26
 Where the defendant spouse has 

made a disposition of property, other than one made for valuable 
consideration to a bona fide purchaser without notice of any inten-
tion to defeat the applicant's claim,

27
 the disposition may be set 

aside.
28

 

The intention to defeat the applicant's claim must be affirmatively 
proved, except in cases where the disposition was made within three 
years before the date of the application, in which case there is a 
statutory presumption

29
 that the intention is to defeat the applicant's 

claim for financial relief. 

13-031 ii. Inheritance (Provision for Family and Dependants) Act 
1975. A similar problem arises in connection with statutory 
schemes which restrict a person's powers of free disposal of his  

25 
The wide de fini t ion in  s .37(6)  includes a  t rust ,  but  not  any provi sion made  in  a  wi l l .  

26 
s.37(2)(a). 

27 
Cal led a  "reviewable di sposi t ion" and  de fined in  s .37(4 ) .  

28 
See  al so  L ow s o n  v  C o o m b e s  [1999] Ch.  373;  above,  pa ra .  10 -029.  

29 
s.37(5);  rebuttable,  of course.  
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property by will, in order to provide for the surviving spouse and 
children and other dependants. This is an old problem; originally 
answered by the surviving spouse's right to dower or curtesy, and 
now governed by a wide variety of provisions (such as "forced 
heirship") in various parts of the world. A common solution is to 
give to the surviving spouse, and sometimes to children, a fractional 
share of the estate. The system in England and Wales is to give to 
the court a discretionary power to make an award to a surviving 
spouse and other dependants on the ground that the disposition of 
the deceased's estate (whether by will or intestacy) is not such as to 
make reasonable financial provision for the applicant.

30
 But these 

schemes could be thwarted if a person who wished to deprive a 
widow and dependants could give away all his property before 
death.

31
 

Provisions to deal with this problem are contained in ss.10-13 of 
the Act. In short, the court is given power to require a donee from 
the deceased to provide sums of money,

32
 up to, but not in excess of, 

the value of the gift,
33

 if the gift was made within six years before 
the death of the donor, and was made "with the intention of defeat-
ing an application for financial provision under this Act."

34
 Protec-

tion is given to persons who gave full valuable consideration for a 
transfer. The intention is to be determined on a balance of probabili-
ties,

35
 and need not be the sole intention of the donor in making the 

gift. Similar provisions in section 11 deal with contracts to leave 
property by will; and transfers to trustees in s.13. 

30 s.2. 
31 See Schaef er  v Schuhmann [1972]  A.C . 572 .  It  i s  possibl e  t hat  such  t ransfe rs  could  be set  

aside independently of any statutory provisions in a case of fraud.  See Cadogan v Cadogan  
[1977] 1  W.L .R.  1041.  

32 s.lO(2); see also S.10(6), giving the factors which the court shall take into consideration. 
33 Valued, in the case of gifts other than cash, at the date of death of the deceased, or, if the 

property was disposed of by the donee, the value at the date of disposal. 
34 s. 10(2). 
35 s.l2. 
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1. THE GENERAL PROBLEM 

A. Private Trusts, Purpose Trusts, Charitable Trusts 

A private trust is essentially a trust in favour of ascertainable 
individuals. A charitable trust is a trust for purposes which are 
treated in law as charitable. The question for consideration in this 
chapter is whether or not it is possible to establish a trust for non-
charitable purposes. 

We have considered in earlier chapters questions relating to the 
setting up of trusts for individuals. Charitable trusts are dealt with in 
Chapter 15. For the present purpose, it will be sufficient to state that 
charitable purposes are grouped into four categories: trusts for the 
relief of poverty, trusts for the advancement of religion, trusts for the 
advancement of education, and trusts for other purposes beneficial 
to the community. The purpose trusts at present under consideration 
are those which do not come within these categories. A trust, for  

14-001 
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example, to feed the testator's horses and hounds,
1
 to set up a 

monument,
2
 or to be applied for useful or benevolent purposes.

3 

There is no question of any such trusts having any privilege in 
relation to taxation or to perpetuity, such as is allowed in the case of 
charitable trusts. The question is whether they are valid or void.

4
 

B. Trusts for Persons and Purposes 

14-002 With any particular trust, there may be a question of construction 
to determine whether the trust is for persons or for purposes. Most 
purposes affect persons, and there is no reason why a trust should 
not be treated as a trust for persons where the beneficiaries are to be 
benefited in some way other than by payment of money. Thus, a 
trust for the education of the children of X can be construed as a 
trust of which the children of X are the beneficiaries.

5
 A trust for the 

promotion of fox-hunting (before it became illegal) would be treated 
as a trust for a purpose, although it might be said that the individual 
sportsman might benefit from it.

6
 

There are various examples of trusts in which the beneficiaries 
enjoy only a limited proprietary interest. Where, for example, a 
debtor assigns an asset to trustees for the payment of his debts, his 
creditors do not, unless there has been an absolute assignment, take 
any surplus.

7
 In Re the Trusts of Abbott Fund

8
 it was accepted that a 

trust for the maintenance of two old ladies was valid although it 
seems that they did not become owners of any proprietary interest. 
In Re Gillingham Bus Disaster Fund

3
 a fund collected for the benefit 

of injured cadets was not invalid although there was no suggestion 
that the cadets could ever have claimed the assets of the fund. It may 
be possible to support these latter decisions as examples of discre-
tionary trusts for the benefit of individuals; but they were not so 
drafted, and it may be preferable to regard them as examples of 
trusts for persons to be benefited in a particular way. The proper  

1 Re Dean (1889) 41 Ch.D. 554. 
2Mussett v Single [1876] W.N. 170; Re Endacott [1960] Ch. 232. 
3 Morice v Bishop of Durham (1804) 9 Ves.Jr. 399. 
4 See generally (1953) 17 Conv.(N.s.) 46 (L. Sheridan); (1953) 6 C.L.P. 151 (O. Marshall); 

Morris and Leach, Ch.12; Maudsley, The Modern Law of Perpetuities, pp.166-178 (1970) 
34 Conv.(N.s.) 77 (P. Lovell); (1973) 37 Conv.(N.s.) 420 (L. McKay); (1971) 87 L.Q.R. 31 
(J. Harris); (1977) 40 M.L.R. 397 (N. Gravells); (1977) 41 Conv.(N.s.) 179 (K. Widdows); 
Trends in Contemporary Trust Law (ed. A. Oakley), Ch. 1 (P. Matthews). 

5 See [1968] A.S.C.L. at 439 (J. Davies). See also Re Osoba [1979] 1 W.L.R. 247, above 
para. 10-009. 

6 Re Thompson [1934] Ch. 342, below, para.14-012. 
7 ReRissik [1936] Ch. 68. 
8 [1900] 2 Ch. 326, above, paras 10-007; contrast Re Andrew's Trust [1905] 2 Ch. 48; Re 

Foord [1922] 2 Ch. 599; above, paras 2-012, 10-007. 
9 [1959] Ch. 62, above, paras 10-007. The residue for "worthy causes" was void for un 

certainty. 
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analysis of trusts of this kind was little discussed until the decision of 
Goff J. in Re Denley's Trust Deed in 1969.

10
 

A plot of land was conveyed to trustees to hold, for a period 
determined by lives, "for the purpose of a recreation or sports 
ground primarily for the benefit of the employees of the company 
and secondarily for the benefit of such other person or persons (if 
any) as the trustees may allow." 

Goff J. upheld the trust as one for the benefit of the employees. 
They were ascertainable, and the trust was one which the court 
could control. If it had been construed as a trust for non-charitable 
purposes, it would have been void. "The objection [to non-
charitable purpose trusts] is not that the trust is for a purpose or an 
object per se, but that there is no beneficiary or cestui que trust."

11 

Here, however, "the trust deed expressly states that. . .  the employ-
ees of the company shall be entitled to the use and enjoyment of the 
land."

12
 He contrasted this situation with a "purpose .. . trust, the 

carrying out of which would benefit an individual or individuals, 
where that benefit is so indirect or intangible or which is otherwise 
so framed as not to give those persons any locus standi to apply to 
the court to enforce the trust"

l3
; in which case the trust would have 

been a non-charitable purpose trust, and void. 
The same line of reasoning was applied in Re Lipinski's Will 

Trusts,^
4
 a case of a gift to an unincorporated association. 

The testator bequeathed his residuary estate to trustees in trust 
as to one-half for the Hull Judeans (Maccabi) Association "in 
memory of my late wife to be used solely in the work of con-
structing the new buildings for the association and/or improve-
ments to the said buildings." 

At first sight, this would appear to be a gift to an unincorporated   14-003 
association to be applied for its (non-charitable) purposes.

15
 We will see,

16
 

however, that gifts to unincorporated associations are normally upheld as 
gifts to the members rather than invalidated as  

10 [1969] 1 Ch. 373. See also Wicks v Firth [1983] A.C. 214 (non-charitable trust to award 
scholarships assumed valid). 

11 [1969] 1 Ch. 373 at 383. 
12 ibid., at 383. 
13 ibid., at 382. For discussion of locus standi to enforce the Re Denley type of trust, see 

[1982] Conv. 118, at 124 (A. Everton). 
14 [1976] Ch. 235; (1977) 93 L.Q.R. 167; (1977) 41 COIW.(N.S.) 179 (K. Widdows); (1977) 40 

M.L.R. 231 (N. Gravells); Re Turkington [1937] 4 All E.R. 501. 
15 In favour of this construction, counsel relied on the reference to the testator's late wife's 

memory as indicating an intention to create an endowment; and on a requirement that the 
money was to be used "solely" for the stated purposes. 

16 Below, para. 14-019. 
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purpose trusts. To the extent that the testator's superadded purpose 
hindered this construction, Re Denley's Trust Deed

}7
 came to the 

rescue. 
The beneficiaries, the members of the association, were ascertain-

able; there was no problem of perpetuity,
18

 because they could, 
according to the rules of the association, terminate the trust for their 
own benefit.

19
 The implication of these factors will be discussed 

later in the chapter. 
These cases show a more liberal judicial tendency in connection 

with the construction of gifts of this type.
20

 Re Denley, however, 
could not save the trust in R. v District Auditor, Ex p. West Yorkshire 
MCC,

21
 where a local authority, purporting to act under statutory 

powers, resolved to create a trust "for the benefit of any or all or 
some of the inhabitants of the County of West Yorkshire" in any of 
four ways: (i) to assist economic development in the county in order 
to relieve unemployment and poverty; (ii) to assist bodies concerned 
with youth and community problems in West Yorkshire; (iii) to 
assist and encourage ethnic and minority groups in West Yorkshire; 
(iv) to inform all interested and influential persons of the conse-
quences of the abolition (proposed by the Government) of the Coun-
cil and other metropolitan county councils and of other proposals 
affecting local government in the county. The capital and income 
were to be applied within a short period, obviating any perpetuity 
problems, but the trust was void as a non-charitable purpose trust. It 
was not within the purpose trust exceptions illustrated by Re Denley 
and Re Lipinski because there were no "ascertained or ascertainable 
beneficiaries." Even if "inhabitant" was sufficiently certain, the 
class of 2,500,000 potential beneficiaries was so large that the trust 
was unworkable. It has never been established what certainty test 
applies to a Re Denley trust,

22
 but this decision suggests that the 

class of beneficiaries, even if conceptually certain and not capri-
cious, must not be too wide. A private trust which fails for "admin-
istrative unworkability"

23
 cannot be rescued by the Re Denley 

principle. 
It is necessary now to consider the objections to non-charitable 

purpose trusts. 

' [1969] 1 Ch. 373. 
'Below, para.14-022. cf. Re Grant's W.T. [1980] 1 W.L.R. 360, below, para.14-018. 
' By altering the constitution of the association. The beneficiaries in Re Denley, on the other 

hand, would seem to have no right to divide up the assets under the Sounders v Vautier 
principle (below, para.22-001), but no perpetuity problem arose because the trust was 
expressly confined to the perpetuity period. 

> (1970) 34 Conv.(N.s.) 77 (P. Lovell); (1972) 87 L.Q.R. 31 (J. Harris). 1 [1986] R.V.R. 24; 
(1986) 45 C.L.J. 391 (C. Harpum). The certainty aspects are discussed in 

Ch.3, above, para.3-033. '- 
Above, para. 14-002. ' Above, 
para.3-632. 
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If a disposition is construed as a trust for non-charitable purposes, 14-004 
there are various objections which may be made to it. The first of these 
objections denies the possibility of existence of non-charitable purpose trusts. 
It has not however been consistently applied; and purpose trusts for the 
building of graves and monuments and the care of specific animals, which 
succeeded in the nineteenth century

24
 are now regarded as anomalous 

exceptions to the rule.
25

 The other objections accept the possibility of the 
existence of non-charitable purpose trusts, but impose restrictions upon 
them. 

Before examining the objections, it should be said that a case may 
be made out that English law does not prohibit non-charitable pur-
pose trusts.

26
 Such trusts were regularly permitted before the twenti-

eth century, but a wrong turning was taken in cases such as Re 
Endacott,

27
 where the supposed rule was "invented". Many of the 

cases commonly cited as supporting the invalidity of purpose trusts 
were in fact based on uncertainty, perpetuity or some other defect. 
Indeed, the trust in Morice v Bishop of Durham

2
* failed for uncer-

tainty. Trusts for beneficiaries do not fail if there is no current 
beneficiary (for example, where they are unborn); the real point is 
that the trustees are accountable not to the beneficiaries but to the 
court. Nevertheless, the rule against non-charitable purpose trusts 
has become so entrenched that it is unlikely that the contrary view 
will prevail unless legislation intervenes. 

A. The Beneficiary Principle; Enforceability 

The first objection may be seen in a celebrated dictum of Sir 14-005 
William Grant M.R. in Morice v Bishop of Durham.

29
 "Every other [i.e. non-

charitable] trust must have a definite object. There must be somebody in 
whose favour the court can decree performance."

30
 A trust, as we have seen, 

is an obligation. The objection is that there cannot be an obligation upon the 
trustees unless there is a correlative right in someone else to enforce it. With 
charitable trusts, the Attorney-General is charged with the duty of 
enforcement.

31
 With private trusts, no public official is involved. The trust is 

void unless there are human beneficiaries capable of enforcing the trust. In 
effect the 

24
 Below, para. 14-009. 

2 5
per  Roxburgh J .  i n  Re As tor' s  S.T.  [1952] Ch.  534 at  547.  

26 
Baxendale-Walker ,  Purpose Trusts.  

27 
[1960] Ch. 232;  below, para . 14-010. 

28 
Below. 

29 
(1804) 9  VesJ r .  399 .  

30 
ibid.,  at  404. 

31 
There i s evidence that  hi stor ical ly cha ri t able  t rust s were enforced by individual s;  Baxen  
dale-Walker ,  Purpose Trusts.  
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objection is that there is no beneficial owner of the property. Accep-
tance of this principle renders non-charitable purpose trusts totally 
void. 

B. Uncertainty 

14-006 If non-charitable purpose trusts are recognised at all by the law, 
they are only valid if the purposes are expressed with sufficient 
certainty to enable the court to control the performance of the trust. 
The point commonly arises in the cases where incompetent drafts-
manship has failed to create a charitable trust; where, for example, 
the property is to be applied for charitable or benevolent purposes,

32 

or, as in Morice v Bishop of Durham
33

 for "such objects of bene-
volence and liberality as the Bishop of Durham in his own discretion 
shall most approve of." "Benevolence" and "liberality" are wider 
concepts than "charity," and the trust was not therefore applicable 
for charitable purposes only. The purposes were uncertain and the 
trust void. Indeed, this reason was more clearly emphasised by Sir 
William Grant M.R. than was the earlier objection. Having estab-
lished that the trust was not for charitable purposes, and that the 
Bishop did not claim any personal benefit for himself, he said

34
: 

"That it is a trust, unless it be of a charitable nature, too indefinite 
to be executed by this Court, has not been, and cannot be denied. 
There can be no trust, over the exercise of which this Court will 
not assume a control; for an uncontrollable power of disposition 
would be ownership and not trust. If there be a clear trust, but for 
uncertain objects, the property, that is the subject of the trust, is 
indisposed of; and the benefit of such trust must result to those, to 
whom the law gives the ownership in default of disposition by the 
former owner. But this doctrine does not hold good with regard to 
trusts for charity. Every other trust must have a definite object. 
There must be somebody, in whose favour the Court can decree 
performance." 

This objection can be met by specifying in sufficient detail the 
purposes to which the property is to be applied. Trusts for specific 
purposes like feeding the testator's animals, or maintaining a tomb 
or monument, usually pass this test. But general projects, even care-
fully drafted, are likely to be held void. The point only becomes 
significant, of course, if the problem of the beneficiary principle has 
been surmounted. 

32 Blair v Duncan [1902] A.C. 37; Houston v Bums [1918] A.C. 337; Chichester Diocesan 
Fund and Board of Finance v Simpson [1944] A.C. 341; Re Atkinson's Will Trusts [1978] 1 
W.L.R. 586. 

33 
(1804) 9 VesJr. 399. 

34 
ibid., at 404-405. 
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C. Excessive Delegation of Testamentary Power 

There have been judicial statements to the effect that purpose 
trusts created by will are void because, in the absence of anyone to 
enforce the trust, the trustees are left to determine the application of 
the property; thus "the testator has imperfectly exercised his testa-
mentary power; he has delegated it, for the disposal of his property 
lies with them, not with him."

35
 The objection is not relevant to non-

testamentary trusts. Of the trust in Re Denley's Trust Deed, Goff J. 
said

36
: "If this were a will, a question might arise whether this 

provision might be open to attack as a delegation of the testamentary 
power. I do not say that would be so, but in any case it cannot be said 
of a settlement inter vivos." The status of the objection was, how-
ever, not established, even with wills. Special, general and inter-
mediate powers are permitted in wills

37
; and "an anti-delegation 

rule is really an anti-power rule."
38

 

In Re Beatty's Will Trusts
39

 Hoffmann J., upholding a testamentary 
disposition to trustees to allocate "to or among such person or 
persons as they think fit", rejected the supposed "anti-delegation" 
rule. Thus there is no objection on this basis to the validity of 
purpose trusts. Moreover, the acceptance of the validity of testamen-
tary powers is significant. For one way, as will be seen,

40
 of effecting 

a non-charitable purpose where there are willing trustees, may be 
to give them power to perform, and not attempt to require them to do 
so. 

14-007 

  

D. Perpetuity 

A charitable trust may last for ever; a non-charitable trust is void 
if it is to continue beyond the perpetuity period.

41
 The reason is that 

perpetual non-charitable purpose trusts would conflict with the pol-
icy of the perpetuity rule, which is the prevention of the tying up of 
property for too long a period. 

In its more usual context the rule against perpetuities deals with 
the limit of time to which the vesting of future interests may be 
postponed. An outline of this has already been given.

42
 In the pre-

sent context, however, we are not concerned with future vesting. We 

14-008 

5 Leahy v Att-Gen for New South Wales [1959] A.C. 457 at 484; Re Wood [1949] Ch. 498 
at 501. "• [1969] 1 Ch. 373 

at 387. 
1 Re Park [1932] 1 Ch. 580; Re Abraham's W.T. [1969] 1 Ch. 463; Re Gulbenkian's Settle 
ments [1970] A.C. 508; Re Manisty's Settlement [1974] Ch. 17; Re Hay's Settlement Trusts 
[1982] 1 W.L.R. 202. 

* (1953) 69 L.Q.R. 334 at 342 (D. Gordon). 
' [1990] 1 W.L.R. 503; [1991] Conv. 138 (J. Martin). 
'Below, para. 14-031. 
' Most pension trusts are exempted; below, para. 16-027. 
2 Above, Ch.13. 
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are concerned with a situation in which the property is vested in the 
trustees to be applied by them for certain non-charitable purposes 
for a period which may exceed that of perpetuity. This situation will 
arise if either the capital or the income of the fund is to be so 
applied. If the trust relates to income, then the capital must be 
maintained in order to produce the income. It is no answer to say 
that, since the trustees may sell the present investments and pur-
chase others, the capital is not inalienable. The objection relates, not 
only to alienability, but to duration. Whatever happens to individual 
investments, an obligation to retain the capital as a fund for an 
excessive period violates the rule. Accordingly, a non-charitable 
purpose trust is valid, if at all, only if it is confined to the perpetuity 
period. The matter is examined below.

43
 

3. EXCEPTIONAL CASES UPHOLDING PURPOSE TRUSTS
44

 

14-009 Until Re Astor's Settlement Trusts
45

 in 1952, it was arguable that it 
was possible to establish a trust for a non-charitable purpose for the 
period of perpetuity. The authorities cover a narrow field, being 
nearly all concerned with trusts for building or maintaining monu-
ments or tombs, or for caring for the testator's animals. But the 
language of the judgments is general, and there are occasional cases 
outside those fields. As will be seen, Re Astor's Settlement Trusts

46 

underlined the beneficiary principle; and it is clear now that trusts 
for non-charitable purposes will fail unless they are kept strictly 
within the narrow confines of these exceptional cases. 

A. Tombs and Monuments 

14-010 Reasonable provision for the building of a tomb or a gravestone 
for a testator may be regarded as a funeral expense, and valid inde-
pendently of any doctrine relating to purpose trusts.

47
 But bequests 

for family burial enclosures have been upheld as purpose trusts
48

; as 
have bequests for monuments to other people, such as the testator's 
wife's first husband.

49
 Such a gift may be for the building of the 

monument which, it seems, may be assumed to be done within the 

"Be l o w,  pa ra .  1 4 -0 22 .  
44 

M o r r i s  a nd  L e a c h  ( o p .  c i t ) ,  pp . 3 1 0 - 3 1 9 ;  Ma u d s l e y ,  T h e  M o de r n  L aw  o f  P er p e tu i t i e s ,  
pp. 168-176. 

45 
[1952] Ch.  534;  below,  pa ras  14 -013.  

46 
Above.  

47 
Trimmer v Danby ( \ 856) 25 L.J.Ch. 424. Gray thought  that  it  was the only just i ficat ion for  
upholding such t rust s :  The Rule Against  Perp etui t ies,  pp.310 -311.  

4SPirbright v Salwey [1896] W.N. 86; Re Hooper [1932] 1 Ch. 38. 
"Mussett v Single [1876] W.N. 170. 
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period of perpetuity
50

; or for the care or the maintenance of the 
graves for a period limited to the period of perpetuity. An example is 
Re Hooper,

51
 where 

A testator gave a sum of money to trustees for the care and 
upkeep of certain family graves and monuments, and a tablet in a 
window in a church so far as the trustees could legally do so. 
Maugham J. upheld the gift for a period of 21 years.

52
 

Similarly, in Mussett v Bingle,
53

 Hall V.-C. held that since the 
executors were ready to carry out a bequest of £300 to erect a 
monument to the testator's wife's first husband, "it must be per-
formed accordingly." But he held void for perpetuity a further gift 
for its upkeep. 

Such trusts must of course comply with the requirement of cer-
tainty. In Re Endacott,

54
 the Court of Appeal held void a residuary 

gift amounting to some £20,000 "to the North Tawton Devon Parish 
Council for the purpose of providing some useful memorial to my-
self." Such a trust, though specific in the sense that it indicated a 
purpose capable of expression, was "of far too wide and uncertain a 
nature to qualify within the class of cases cited."

55
 No doubt was 

cast upon Re Hooper
56

 and the early cases. Yet Re Endacott
57

 may 
illustrate the stricter modern approach to purpose trusts; or perhaps 
it indicates the willingness of the court to allow reasonable sums to 
be spent upon these purposes, and a reluctance to uphold such 
grandiose schemes. This policy, as will be seen, is articulated in Re 
Astor

58
 The Parish Councils and Burial Authorities (Miscellaneous 

Provisions) Act 1970, s.l, now provides that a burial authority or a 
local authority may agree by contract to maintain a grave, or memo-
rial or monument for a period not exceeding 99 years. 

B. Animals 

Gifts for the care of specific animals, though not charitable, have   14-011 
also been upheld. There was no argument on the point in Pettingall v 
Pettingall

59
 where an annuity of £50 to be applied in maintaining the 

"Below, para. 14-022. ' 
[1932] 1 Ch. 38. 
2 Relying on Pirbright v Salwey [1896] W.N. 86. 
3 [1876] W.N. 170. See also Trimmer v Danby (1856) 25 L.J.Ch. 424. 
4 [1960] Ch. 232. 

ibid., at 247. 
6 [1932] 1 Ch. 38. 
7 [1960] Ch. 232. 

[1952] Ch. 534. 
(1842) 11 L.J.Ch. 176. 
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testator's favourite black mare was held valid. In Re Dean,
60

 the 
leading case, North J., relying on Mitford v Reynolds

6
^ and the 

monument cases, upheld a gift of £750 per annum for the period of 
50 years for the maintenance of the testator's horses and hounds if 
they should so long live. He met head-on the argument that the court 
will not recognise a trust unless it is capable of being enforced by 
someone, by pronouncing: "I do not assent to that view."

62
 There 

was no objection to such a provision "provided, of course, that it is 
not to last for too long a period."

63
 It is difficult to see how the gift 

could be upheld for a 50-year period; for the horses and hounds 
could not be the measuring lives for the period of perpetuity. This 
aspect of the matter is discussed below.

64
 The case has been ac-

cepted as authority for the proposition that trusts for the upkeep of 
specific animals are valid for the perpetuity period; and it is believed 
that this exception to the general rule has been relied on in countless 
cases since Re Dean.

65
 

A possible difficulty, it has been suggested,
66

 is that the fund 
might be claimed by the person who now owns the animal (e.g. as 
specific or residuary legatee). A fund to maintain another's property 
can be claimed by that other without applying it to the purpose.

67 

Another solution might be to give the fund to the person acquiring 
the animal on the testator's death, determinable on the death of the 
animal or on the trustee's decision that it is improperly main-
tained.

68
 

C. Other Purposes 

14-012 Trusts for other purposes have on occasion been upheld; and 
others which have failed have been refused on the ground of perpe-
tuity, without any indication that they would not have been valid if 
confined to the permitted period. 

Trusts for the saying of masses for the benefit of private individ-
uals have been considered to come into this category. Until the 
House of Lords decision in Bourne v Keane, in 1919,

69
 such trusts 

were regarded as being trusts for superstitious uses and void. Bourne 
v Keane held them valid. Such trusts have now been upheld as  

60 
(1889) 41 Ch.D.  552.  

61 (1848) 16 Sim. 105. 
62 

(1889) 41 Ch.D.  552 at  55 6.  
63 

ibid.,  at  557.  
"Bel ow,  para .  14 -023.  
65 

(1889) 41 Ch.D.  552.  
66 

(1983) 80 L.S.Gaz.  2451 (P.  Mat thews).  
67 

Re Bowes  [1896]  1  Ch.  507  (money d i rect ed t o  be  l a i d  out  i n  pl ant i ng t rees  on an  e st at e  
belonged to  the owners  of  the estate  absolutely. ) See al so Re Lipinski ' s  Will Trusts  [1976]  
Ch. 235. 

68 
See Matthews, op.  ci t . ,  discussing other possibi l i t i es.  

69 
[1919] A.C. 815.  
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charitable in Re Hetherington
70

 where the masses are said in public. 
Even where the masses are said in private, the trust is arguably 
charitable on the basis that public benefit can be found in the endow-
ment of the priesthood. The acceptance of such trusts as charitable 
makes it unnecessary to consider them in the category of private 
purpose trusts. 

One possible member of this category of miscellaneous purpose 
trusts is a trust for non-Christian private ceremonies. In Re Khoo 
Cheng Teow,

71
 the Supreme Court of the Straits Settlements held 

valid a gift to be applied for the period of perpetuity in the perform-
ance of ceremonies called Sin Chew to perpetuate the testator's 
memory. The gift was not charitable; but the Court held that it was 
valid for a period measured by royal lives plus 21 years. 

A decision which has perhaps been elevated to a position of 
importance which it does not merit is Re Thompson

72
: 

An alumnus of Trinity Hall, Cambridge, bequeathed a legacy to 
one Lloyd, an old friend, to be applied in such manner as he 
should think fit towards the promotion and furtherance of fox-
hunting, and gave the residuary estate to Trinity Hall. Lloyd made 
no claim to any beneficial interest, but desired to carry out the 
testator's wishes if he should be permitted to do so. Trinity Hall 
also was anxious that the trust should be performed; but felt it its 
duty, as a charity, to submit that the trust was void for lack of a 
beneficiary. There was no problem of perpetuity, and Clausen J. 
held that the purpose was sufficiently certain. He upheld the gift 
by ordering the money to be paid to Lloyd upon his giving an 
undertaking to apply it for these stated objects, and gave to Trinity 
Hall liberty to apply if the money should be used for other pur-
poses. 

The case is one of very limited significance. It does not, as some 
have claimed,

73
 provide a solution to the beneficiary problem, by 

holding that the party entitled in default can enforce a purpose trust. 
Enforcement is contrary to the interest of the party entitled in de-
fault; he is interested to restrain misapplication, which is a very 
different matter. In Re Thompson

74
 there was no contest, as all 

parties desired enforcement. The case was only litigated because 
Trinity Hall, as a charity, could not, without the court's approval, 
forgo its strict legal claim to the property. 

70 [1990] Ch .  1;  [1989] Conv .  453  (N.  Parry);  below, para .15 -045.  See al so  Re Caus [1934]  
Ch. 162. 

71 [1932] Straits Settlements L.R. 226. 
72 [1934 ]  Ch .  34 2 .  Fo x - hunt ing  i s  now i l l ega l  i n  Englan d  an d  W ales .  
73 See  Rox bu rgh  J .  i n  Re A s tor ' s  S .T .  [ 1 952 ]  Ch .  534  a t  543 .  
74 Above.  



378 Non-Charitable Purpose Trusts 

4. THE FAILURE OF THE ASTOR TRUST
75

 

14-013 Modern decisions have made clear that this line of cases will not be 
extended.

76
 They are regarded as "concessions to human weakness 

or sentiment,"
77

 troublesome, anomalous and aberrant,"
78

 and as 
"occasions when Homer has nodded."

79
 Purpose trusts generally 

have failed under the beneficiary principle, and on the ground of 
uncertainty. In these circumstances, compliance with the perpetuity 
rule is no escape. 

In Re Astor's Settlement Trusts,
60

 a lifetime settlement was 
made in 1945, expressly limited to a period of lives in being plus 
21 years, under which the trustees were to hold a fund upon 
various trusts for non-charitable purposes, including "the mainte-
nance of good relations between nations . . . the preservation of 
the independence of the newspapers," and other similar purposes 
in favour of independent newspapers. Roxburgh J. held the trust 
void; both because there was no one who could enforce the trust, 
and also on the ground of uncertainty. 

Re Shaw
91

 concerned the will of George Bernard Shaw, which 
provided that the residue of the estate should be applied to re-
search the utility of the development of a 40-letter British alpha-
bet in the place of the present one, and for the translation of his 
play "Androcles and the Lion" into the new alphabet. Harman J. 
held that the trust was not charitable, and that it failed on the 
beneficiary principle. The trustees were willing to carry out the 
testator's wishes if they were permitted to do so. But "I am not at 
liberty to validate this trust by treating it as a power. A valid 
power is not to be spelled out of an invalid trust."

82
 

These cases show the current trend in situations where the gift is 
construed as a gift for purposes. The insistence upon an ascertained 
beneficiary reflects the analysis of the law of trusts before the days 
when discretionary trusts became common. We have seen that a 
beneficiary under a discretionary trust is not entitled to specific 
property; only to a limited right to be considered. It has been argued 
that McPhail v Doulton*

3
 manifests a basic change in the conceptual 

" ( 1 95 3 )  6  C .L .P .  15 1  (O .  M a r sh a l l ) ;  ( 19 5 3)  1 7  Co n v . (N . s . )  4 6  ( L .  S he r i da n ) ;  (1 95 5 )  18  
M.L.R.  120 (L.  Leigh) .  

76 
R e  E nd a c o t t  [1960]  2  Ch.  232  at  246 .  

77 
R e  A s t or ' s  S . T .  [1952]  Ch.  534 at  547 .  

78 
R e  E n da co t t ,  above,  a t  251.  

79 
ib id . ,  at  250. 

80 
[1952] Ch.  534.  

81 
[1957] 1 W.L.R. 729.  

82 ibid., at 731, relying on I.R.C. v Broadway Cottages Trust [1955] Ch. 20 at 36. 
83 

[1971] A.C.  424;  above,  para .3 -026.  
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development of the law of trusts. "It has broken the stranglehold 
imposed on the development of trusts . . .  by a rigid conception of a 
framework of fixed equitable interests and correlatively narrow obli-
gations . . .  it does not take much crystal-ball gazing to see the 
impact this extension will have on all the old sterile purpose trust 
and unincorporated association debates."

84
 

5. UNINCORPORATED ASSOCIATIONS 

An unincorporated association exists where two or more persons are    14-014 
bound together for one or more common purposes by mutual undertakings, 
each having mutual duties and obligations, in an organisation which has 
rules identifying in whom control of the organisation and its funds is vested, 
and which can be joined or left at will.

85
 

Special problems arise in connection with the holding of property 
by unincorporated associations.

86
 An unincorporated association is 

not a legal person, and, with the exception of trade unions,
87

 cannot 
be the owner of property or the subject of legal rights and duties.

88 

The question we will consider here is the effect of gifts to such 
associations, and the various ways in which their property is held. 
The latter is determined by the terms of the gift or by the constitu-
tion or rules of the association. The question of entitlement to the 
funds on the dissolution of the association is dealt with else-
where.

89
 

A. Charitable Purposes 

The assets of an unincorporated association may be held upon   14-015 
charitable trusts. For example, a society for the relief of the poor. A 
charitable trust is valid even though it is a purpose trust; the usual rules of 
certainty of objects do not apply; it may continue for ever; and it enjoys a 
number of tax privileges. 

'(1974) 37 M.L.R. 643 at 655-656 (Y. Grbich); (1972) 89 L.Q.R. 31 (J. Harris); [1970] 
A.S.C.L. 189 (J. Davies). 5 Conservative and Unionist Central Office v Burrell (Inspector of 

Taxes) [1982] 1 W.L.R. 
522. (The definition was for tax purposes, but seems to be of general application). See 
[1983] Conv. 150 (P. Creighton), doubting the last requirements; (1996) 49 C.L.P. 187 (R. 
Rideout). 

5 See Warburton, Unincorporated Associations: Law and Practice (2nd ed.), Ch.5. 7 Trade 
Union and Labour Relations (Consolidation) Act 1992, s.10. *Halsbury (4th ed.), Vol.9(2), 
para. 1001. It is otherwise in the context of tax; Worthing 

Rugby Football Club Trustees v I.R.C. [1987] 1 W.L.R. 1057. 3 
Above, paras 10-010 et seq. 
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B. Non-Charitable Purposes 

14-016 We have seen that, generally speaking, trusts for the promotion of 
non-charitable purposes are void. Hence gifts to non-charitable un-
incorporated associations will fail if construed as purpose trusts. But 
such a result may be avoided if it is possible to regard the gift as in 
favour of the members, as described below. Such a construction may 
be adopted even where the donor has expressly stated that his gift is 
for particular non-charitable purposes.

90
 

C. Property Held on Trust for the Members 

14-017 The property of an unincorporated association may be held on 
trust for the members of the association, and not for its purposes. 
Such a trust must comply with the usual rules for the creation of a 
trust. There must be an intention to create a trust, and there must be 
ascertainable beneficiaries. This will often be made clear by the 
terms of the constitution of the society; or, in the case of societies 
governed by statute, such as friendly societies, by the terms of the 
statute governing them. The Friendly Societies Act 1974, s.54(l) 
provides that the property of an unincorporated friendly society shall 
vest in the trustees for the time being of the society, for the use and 
benefit of the society and its members.

91
 It was at one time thought 

that there was no need to identify the beneficiaries of property held 
by unincorporated associations; and that a gift to persons holding 
the property as trustees was good so long as the trustees had power 
to spend the capital. A society could then dispose of any of its assets 
at any time; there would be no more tendency to inalienability than 
in the case of an individual holding property, and, it was argued, no 
reason for invalidating it. Thus, in Re Drummond,

92
 a gift was made 

to the Old Bradfordians Club, London, to be utilised as the commit-
tee should think best in the interests of the club or school. Eve J. 
upheld the gift. It was not, he said, a gift to the members, but the 
committee was free to spend the money as it thought fit on the 
specified objects. It did not tend to a perpetuity, and was valid. 

If the trustees could spend only the income however—if, in other 
words, the capital was tied up as an endowment—the trusts on 
which the assets were held would be perpetual and void. This view, 

90 Re L ip insk i ' s  Wi l l  Trus t s  [ 197 6]  Ch .  2 35 ,  ab ov e ,  p .3 63 .  
91 See Re Bucks Constabulary  Fund  (No.2) [1979]  1 W.L .R . 937 .  The  Fri endly Soci et i es Act  

1 9 9 2  p r o v i d e s  f o r  t h e  i n c o r p o r a t i o n  o f  s u c h  s o c i e t i e s  c a r r y i n g  o n  m u t u a l  i n s u r a n c e  
business. 

92 [ 19 1 4 ]  2  C h .  90 ;  R e P r i ce  [1 9 4 3 ]  C h .  4 2 2  ( " To  t h e  A nt h r op o s o p hic a l  S o c i e ty  o f  Gr e a t  
Bri t ain t o  be used  at  t he  di sc ret i on of  the Chai rman  and Execut ive  Counci l  o f t he  Soci ety  
for carrying out the teaching of the founder Dr. Rudolf Steiner.");  (1937) 53 L.Q.R. 24 at 46  
(W. Hart ). 
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which appeared to have been approved by the House of Lords,
93 

dealt, however, only with the perpetuity aspect of the problem. It 
ignored the necessity to analyse the property interests which were 
created. 

In Leahy v Att-Genfor New South Wales,
94

 a testator provided 
that Elmslea, a sheep station of some 730 acres, should be held 
upon trust for "such order of nuns of the Catholic Church or the 
Christian Brothers as my executors and trustees shall select." The 
gift was not valid as a charitable trust because some of the orders 
were purely contemplative orders which are not charitable in 
law.

95
 

Nor was it valid as a private trust. In view of the nature of the 
property and the fact that the members of the selected orders 
might be very numerous and spread across the world, there was 
no intention to create a trust in favour of the individual members 
of selected orders.

96
 The testator's intention clearly was to estab-

lish an endowment. The gift would have failed if it had not been 
rescued by a statute of New South Wales which permitted partly 
charitable trusts to be applied wholly in favour of those parts 
which were charitable. The trustees' power of selection did not 
therefore extend to contemplative orders. 

Other modern cases, however, have shown a "retreat from 14-018 
Leahy"

97
 and have found a different construction, enabling the gift to be held 

valid as being a trust for the members of the association.
98 

This has even 
proved possible, applying the principle of Re Denley's Trust Deed,

99
 where the 

donor has stated that his gift is to be applied for specific non-charitable 
purposes.' The position was analysed in Neville Estates v Madden,

2
 where 

Cross J. held that the property interests of the members of an association 
would fall into one of three categories. There might be a gift to the members 
at the relevant date as joint tenants, giving each a right of severance of his 
part; or a 

93 
Macaul ay  v  O 'Donnel l ,  July 10, 1933;  reported at  [1943] Ch. 435n.;  Came v Long  (1860) 2  
De G .F.  & J .  75 .  

94 
[1959] A.C. 457.  

95 
Gilm our v C oats [1949] A .C.  426;  be low,  pa ra . 15 -044 .  

96 
[1959] A.C. 457 at  p.486;  cf. Re Smith [1914] 1 Ch. 937, where a bequest  to the Society of  
Franciscan Friars of Clevedon County,  Somerset  was construed as a gift  to the members of  
the community at  the date  of the t est a tor ' s death;  Cocks v Manners (1871) L .R.  12 Eq.  574  
(a share  of  residue to the "Dominican Convent  of Cari sbrooke payable to  the Superior  for  
the t ime being") .  

97 
(1977) 41 Conv.(N.s . )  139 (F.  Crane) .  

98 
(1977) 41 Conv.(N.s . )  179 (K. Widdows);  (1980) 39 C. L.J .  88 (C. Ricket t );  [1985] Conv.  
318 (J .  Warburton) .  See general ly  (2000) 53 C .L.P.  236 at  259 -266  (P .  Koh ler) .  

99 
[1969] 1 Ch. 373,  above,  par .14 -002.  This  did not  involve an unincorporated associat ion,  
but  the r easoning i s  appl icable  to  gi f t s  to  such a ssociat ions.  

1 
R e  L i pi nski ' s  Wi l l  T rust s  [1976] Ch. 235, above, paara .  14 -002. 

2 
[1962]  Ch.  832  at  849;  R e  R ec h e r ' s  W . T .  [1972] Ch.  526  at  538 ,  bel ow,  pa ra . 14 -019.  
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gift subject to the contractual rights and liabilities of the members 
towards each other, which prevent severance and cause a member's 
interest, on his death or resignation, to accrue to the remaining 
members; or a gift to present and future members, in which case the 
gift, unless confined to the perpetuity period, would be void. A 
fourth possibility is that this situation creates a specialised form of 
co-ownership, whose rules should be worked out separately, and 
independently of the law of trusts.

3
 All these possible solutions fail 

to explain how the equitable interest of a member passes on his 
resignation without compliance with Law of Property Act 1925, 
s.53(l)(c).

4
 

Gifts to unincorporated associations can involve perpetuity prob-
lems of two distinct kinds, relating to remoteness of vesting and 
perpetual duration. To avoid both problems, the trust must be for the 
benefit of members who are both ascertainable during the perpetuity 
period and also able to claim a division of the funds before that 
period expires. If the members are not so ascertainable, the trust will 
fail, subject to what is said below, for remoteness of vesting. If the 
capital is to be retained as an endowment, the trust will be void as a 
perpetual trust.

5
 

Cross J. in Neville Estates v Madden
6
 referred to the problem of 

remoteness of vesting in his third category (gift to present and future 
members). This problem was resolved by the Perpetuities and Accu-
mulations Act 1964, which excludes from the gift any members not 
ascertainable within the perpetuity period.

7
 The 1964 Act does not 

remove the problem of perpetual duration (inalienability). The gift 
will fail if "there is something in its terms or circumstances or in the 
rules of the association which precludes the members at any time 
from dividing the subject of the gift between them on the footing 
that they are solely entitled in equity".

8
 This aspect of the perpetuity 

rule caused the gift to fail in Re Grant's Will Trusts.
9
 The trust was 

for the purposes of the Chertsey Labour Party Headquarters, which 
were not charitable. The members of this local association did not 
control the property, nor could they change the rules of the associa-
tion and thereby gain control, because the rules were subject to the 
approval of, and capable of alteration by, an outside body (the 
National Executive Committee). Although it seems that a way 

3 Ford, Unincorporated Non-Profit Associations, Pt 1, especially at pp.5-8, 21-23. 
* Morris and Leach, pp.313-318; [1971] A.S.C.L. at 379 (J. Hackney). The Re Denley 

approach (above, para. 14-002), whereby the beneficiary has no proprietary interest, does 
not encounter these difficulties. 5 Came v 

Long (1860) 2 De G.F. & J. 75. ' Above. 
7 s.4(4). The Act applies to dispositions made after July 15, 1964. ! Re Lipinski's Will 
Trusts, above, at p.244, quoting the summary of Cross J.'s categories in 

Tudor on Charities (6th ed., 1967), p. 150. ' [1980] 1 W.L.R. 360; (1980) 43 M.L.R. 459 
(B. Green); [1980] Conv. 80 (G. Shindler). 
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around this problem could have been found,
10

 the trust was held 
void for perpetuity, even though the restriction on disposing of the 
capital was not one imposed by the testator. 

D. Ownership by Members on Contractual Basis 

The contractual analysis provides a method by which unincorpor- 14-019 
ated associations can validly hold property without the necessity of 
discovering an intention to create a trust, and by which gifts to the 
association, in order to escape invalidity as purpose trusts, need not be 
regarded as taking effect as immediate distributive shares in favour of the 
members, which is unlikely to have been the donor's intention. Members of 
an association can "band themselves together as an association or society, 
pay subscriptions and validly devote their funds in pursuit of some lawful 
non-charitable purpose. An obvious example is a members' social club"

11
—

where it would in most cases be difficult to find an intention to create a trust. 
Their assets, whether donations or members' subscriptions, are held by the 
trustees or by the committee or officers of the club on the terms of the 
constitution or rules of the club, which are themselves a contract by the 
members with each other. A trust is interposed simply because it is normally 
inconvenient (and impossible in the case of land) for the assets to be vested 
in all the members. This is a bare trust and does not detract from the 
contractual analysis. 

This solution avoids some of the difficulties which arise from an 
analysis which regards the members as beneficiaries under a private 
trust. The members' rights are contractual, and of course they de-
pend upon the rules of the association. A member will not usually be 
able to claim his share at any time; but the members as a whole 
control the committee's activities in accordance with the rules, and 
can usually take the decision to wind up the association and share 
out the proceeds. A member's rights terminate on death or resigna-
tion, and a new member obtains rights in relation to the assets during 
his period of membership. Questions concerning the contractual 
rights of members usually arise on the termination of an association, 
as we have seen.

12
 

The fact that the assets are held by the members on a contractual 
basis of course does not prejudge the construction of a gift by a third 

10 See Heydon, Gummow and Austin, Cases and Materials on Equity and Trusts (4th ed.), 
p.595, suggesting that control by the outside body was not as significant as the case 
suggests. The beneficiaries could be treated as including the members of that body also. 
Another possibility is that the members could disaffiliate from the national body. See also 
News Group Newspapers Ltd v SOGAT 82 [1986] I.C.R. 716, where Re Grant was distin 
guished because the members of a local branch of a trade union had control over the branch 
assets and could in theory secede from the union and divide the assets. 

11 Re Recher's W.T. [1972] Ch. 526 at 538, per Brightman J. 
12 Above, para.10-013. 
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party to the association. But the court will lean in favour of validity, 
and is likely to regard such a gift as an accretion to the funds of the 
association. In Re Recher's Will Trust" there was a gift in trust for 
"The London and Provincial Anti-Vivisection Society." Brightman 
J. held that the assets of the society were owned by the members in 
accordance with the rules. "There is no private trust or trust for 
charitable purposes or other trust to hinder the process."

14
 If it was 

correct that a gift to such an association must be construed as a 
(void) purpose trust or as distributive shares in favour of the mem-
bers, then it would be difficult to make a donation in favour of the 
body, which would contrary to common sense. The solution was that 
the gift could be construed as a beneficial gift in favour of the 
members, not so as to entitle them to an immediate distributive 
share, but as an accretion to the funds of the society subject to the 
contract of the members as set out in the rules. Such a construction 
was equally available whether the society existed to promote the 
interest of its members ("inward-looking") or, as in the present case, 
to promote some outside purpose ("outward-looking"). If the soci-
ety had remained in existence, the gift would have been good. In 
fact, however, it had been dissolved before the date of the gift. 

As has been pointed out,
15

 the question whether a gift to an 
association is subject to any restriction on its use depends on the 
intention of the members as expressed in their contract with each 
other. Thus whether the gift is one to the members in severable 
shares or subject to the purposes of the association normally de-
pends not on the donor's intention but on the rules of the associa-
tion. To be valid, any restrictions imposed by the donor must 
infringe neither the beneficiary principle nor the perpetuity rule.

16
 

6. MANDATE OR AGENCY 

14-020 The principles described above apply to unincorporated associa-
tions, which have already been defined.

17
 It may be that an organisa-

tion (which is not incorporated) fails to satisfy the requirements of 
an unincorporated association. This was the case in Conservative 
and Unionist Central Office v Burrell (Inspector of Taxes),

18
 where 

13 [1972] Ch. 526; (1972) 35 Conv.(N.s.) 381; (1971) 8 M.U.L.R. 1 (P. Hogg); (1973) 47 
A.LJ. 305. The "accretion to funds" solution is adopted by the Queensland Succession Act 
1981, s.63. See also Artistic Upholstery Ltd v Art Forma (Furniture) Ltd [1999] 4 All 
E.R. 277. 

14 [1972] Ch. 526 at 539; Re Bucks Constabulary Fund (No.2) [1979] 1 W.L.R. 937. 
15 [1995] Conv. 302 (P. Matthews). See also [1998] Conv. 8 (S. Gardner). 
16 See Re Lipinski's Will Trusts [1976] Ch. 235. 
"Above, para.14-014. 
18 [1982] 1 W.L.R. 522. See generally [1987] Conv. 415 (P. Smart). 
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the Crown claimed that the Conservative Party was an unincorpor-
ated association. If this were so, Central Office would be assessable 
to corporation tax, as opposed to income tax, on certain income. The 
Court of Appeal rejected the Crown's claim. The Party was an 
amorphous combination of various elements, but not an unincorpor-
ated association, because the members had no mutual rights and 
obligations, there were no rules governing control (which lay in the 
party leader), and no event in history could be identified as marking 
the creation of the party as an association.

19
 

Of interest in the present context was the analysis of the legal 
effect of a contribution to such a body. Where the body was not an 
unincorporated association, the Re Recher

20
 analysis could not ap-

ply. The legal basis was mandate or agency. The contributor gives 
the recipient (e.g. the treasurer) a mandate to use the gift in a 
particular way. He can demand its return unless the mandate be-
comes irrevocable, as when the gift is added to a mixed fund with 
the authority of the contributor. There is no trust, only the fiduciary 
element inherent in the relationship of principal and agent. Once the 
mandate has become irrevocable, the contributor's rights are to an 
account of expenditure, and to restrain a misapplication. Difficulties 
might arise where there was a change of the office-holder to whom 
the mandate was given. More seriously, the mandate theory could 
not explain the validity of bequests to such organisations, as agency 
cannot be set up at death. No solution to this problem was offered, 
the Court of Appeal being content to suggest that the answer was 
"not difficult to find."

21
 

It remains to be seen whether the mandate theory will be applied 
in other situations.

22
 In view of its limitations, especially with regard 

to testamentary gifts, this is perhaps doubtful. 
Another possibility, which is related to the mandate idea, is to 

utilise the type of trust upheld by the House of Lords in Barclays 
Bank Ltd v Quistclose Investments Ltd

23
 as a means of achieving an 

abstract purpose trust.
24

 In that case money was lent for a specific 
purpose (the payment of dividends), on the basis that it would be  

14-021 

19 Con vinc ing ly  c r i t i c i sed  i n  [1 98 3]  C on v .  150  (P .  Cre ig h ton) ;  " I t  ma y  b e  as  mi s l ead ing  t o  
den y  t he  o r ga n i sa t i on  i t s  s t a tus  a s  a n  un inco rp ora t e d  as so c i a t i on  b eca us e  i t s  o r i g i ns  a re  
obscure as it  would be to deny the existence of a living human being on the ground that his  
bi rt h cert i fi cat e  could not  be found ."  

20 Above,  para.  14-019. 
21 P er h a p s  r e fe r r i ng  t o  t h e  p r i n c ip l e  o f  R e De nl e y ' s  D e ed  Tr u s t  [ 1 96 9 ]  1  C h .  3 73 ,  a b ov e ,  

para.  14-002,  or to t he fact  that  the tes tator may authorise his executors to give a mandate.  
See  a l so  [ 198 3]  C on v .  15 0  ( P .  Cr e igh ton) ;  [19 87]  Co nv .  4 15  ( P .  Sm ar t ) .  

22 I t  was  r e fe r r ed  t o  i n  co nne c t i on  wi th  mem ber s '  s ub scr ip t i ons  i n  R e Re che r ' s  Wil l  Trus t s  
[ 19 7 2 ]  C h .  5 2 6  a t  5 3 9 .  T h e  r e a so ni n g  mi g ht  ap p l y  t o  c a s es  su c h  a s  R e Gi l l i ng h a m B u s  
Di s a s t e r  F u n d  [ 1 9 5 9 ]  C h .  6 2 ,  a b o v e ,  p a r a . 1 4 - 0 0 2 ,  i n v o l v i n g  p u b l i c  d o n a t i o n s  t o  n o n -  
chari table purposes.  

23 [19 70]  A .C .  5 67;  ab ove ,  par a .2 -00 9 .  
24 Cha mbe rs ,  R es ul t i ng  Tr us t s ,  p . 90 .  S e e  a l so  ( 199 1)  107  L .Q .R .  608  (C .  R ic ke t t ) .  
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held for the lender if not applied to the purpose. It was held that the 
debtor took the money on trust to apply it for the purpose. As the 
purpose could no longer be carried out (because of the debtor's 
insolvency), the money was held on trust for the lender. Lord Mill-
ett's analysis is that the borrower holds on resulting trust for the 
lender but with a power (or, in some cases, a duty) to carry out the 
lender's revocable mandate. It is not a purpose trust, but simply a 
trust subject to a power to apply the money for a purpose.

25
 It seems 

that the same reasoning would apply if the money was not a loan. So 
long as the mandate or power is not uncertain or contrary to public 
policy, this is a means of achieving the application of money to an 
abstract purpose trust. 

7. PERPETUITY 

A. Excessive Duration
26

 

14-022 It has been said that a non-charitable purpose trust, even though 
otherwise valid, is void if it may last beyond the period of perpe-
tuity; this being a rule designed to produce an effect analogous to the 
rule controlling remoteness of vesting, and applying the same gen-
eral policy. If, therefore, a purpose trust survives an attack under the 
beneficiary principle, it must be restricted to the period of perpe-
tuity: "The rule against inalienability is, in reality, just one of the 
devices that is employed to keep the development of such trusts in 
check."

27
 

In applying the rule against excessive duration, the courts have 
been more generous than in other aspects of perpetuity law. First, 
they have assumed that a monument will be erected within the 
period. 

In Mussett v Bingle,
2S

 a testator gave £300 to be applied in the 
erection of a monument to his wife's first husband, and £200 the 
interest on which was to be applied in maintaining it. The latter 
gift was perpetual and void. The former was upheld. In the ab-
sence of any objection on the ground of perpetuity, the court must 
have assumed that the monument would be erected within the 
period. 

Secondly a trust will be upheld if the instrument provides that it is 
to continue "so long as the law allows" or some similar period. The 

25 
Twinsectra v Yardley [2002] 2 A.C. 164. 

26 Morris    and   Leach,   pp.321-327;   Maudsley,    The   Modern   Law   of   Perpetuities, 
pp.166-178. 

27 
Law Com No.251 (1998), The Rules Against Perpetuities and Excessive Accumulations,  
para. 1.14. 

28 [1876]  W.N.  170. 
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gift is good for 21 years.
29

 If no such saving phrase is included, the 
trust is wholly void.

30
 The court will not supply the necessary words 

to meet the testator's obvious intention. The wait and see principle 
does not apply to purpose trusts.

31
 If it did, it would at least have 

solved this problem. 
Thirdly, the courts have on various occasions taken judicial notice 

of the fact that an animal's life span is limited to 21 years. If the 
animal could not live that long, the trust could not endure beyond 
the period. Danckwerts J. in Re Haines

32
 took judicial notice of the 

fact that a cat could not live for more than 21 years. Biologists have 
corrected him, showing that a cat may live for 25 years.

33
 It seems 

that, if the courts are willing to take judicial notice of longevity, it 
should be permissible to take evidence of the age of the cats in 
question; for if the youngest cat is over four, the particular trust 
would not last for more than 21 years. 

B. Human Lives Only 

Perhaps North J. in Re Dean
34

 should be taken to have applied 
some such doctrine. He upheld a gift of an annual sum for the period 
of 50 years if any of the testator's horses and hounds should so long 
live. The perpetuity point was not dealt with, and it seems almost as 
if the learned judge assumed that the life of an animal could be used 
as a measuring life for the purposes of the rule. The better doctrine 
however was provided by Meredith J. in Re Kelly

35
: 

"If the lives of dogs or other animals could be taken into 
account in reckoning the maximum period of 'lives in being and 
twenty-one years afterwards' any contingent or executory interest 
might be properly limited, so as only to vest within the lives of 
specified carp, or tortoises, or other animals that might live for 
over a hundred years, and for twenty-one years afterwards, which, 
of course, is absurd. 'Lives' means human lives. It was suggested 
that the last of the dogs could in fact not outlive the testator by 
more than twenty-one years. I know nothing of that. The court 
does not enter into the question of a dog's expectation of life. In 
point of fact neighbours' dogs and cats are unpleasantly long-
lived; but I have no knowledge of their precise expectation of life. 

14-023 

^ P i r b r i g h t  v  S a l w e y  [189 6]  W.N.  86 ;  R e  H o o p e r  [193 2]  1  Ch .  3 8 .  
30 

contra,  Re Budge [1942] N.Z.L.R. 356,  where a t rust  to apply the income in keepin g a grave 
neat  and  t i dy  was  hel d  val i d  fo r  21  yea rs .  Mor ri s  and  Leach,  p . 322 .  

31 
s .l5(4);  below,  para .14 -024;  c f .  New Zealand Perpetui t i es  Act  1964;  Maudsley, The  M od  
ern  Law  o f  P e rp e t u i t i e s ,  App.  D.  

32 
T he  T i m e s ,  November  7 ,  1952.  

33 
Morri s  and Leach,  p . 323;  Maudsley,  op .  c i t .  p.170 .  

34 
(1889) 41 Ch.D. 552. 

35 
[1932] I.R. 255 at 260-261. 
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Anyway the maximum period is exceeded by the lives of speci-
fied butterflies and twenty-one years afterwards. And even, ac-
cording to my decision—and, I confess, it displays this weakness 
on being pressed to a logical conclusion—the expiration of the 
life of a single butterfly, even without the twenty-one years, 
would be too remote, despite all the world of poetry that may be 
thereby destroyed.. . there can be no doubt that 'lives' means 
lives of human beings, not of animals or trees in California." 

Re Dean
36

 is unsupportable on this point. All other purpose trusts 
which may last beyond the period of perpetuity have been held 
void. 

C. A Fixed Number of Years 

14-024 As we are dealing here with a question of duration and not one of 
remoteness of vesting of beneficial interests, it would be much more 
convenient to have a perpetuity period which was gauged by a 
number of years, rather than one measured by lives. It is possible to 
argue that a court should hold that purpose trusts can last for 21 
years only; for no purpose trust, with the exception of Re Howard?

7 

when a parrot was to be fed during the lives of the survivor of two 
servants, has been upheld for any other or longer period. Yet a royal 
lives clause was not challenged in Re Astor's Trusts.

36
 In Re 

Moore,
39

 the objection was to the excessive number of lives chosen 
and not to the fact that lives were chosen, and in Re Khoo Cheng 
Teow,

40
 the Supreme Court of the Straits Settlements has upheld a 

non-charitable purpose trust for the period of royal lives plus 21 
years. 

It was reasonable therefore to hope that the Perpetuities and Ac-
cumulations Act 1964 would provide for a fixed period of years. A 
restriction to a period of 21 years would have been welcome. The 
80-year period would have been an improvement.

41
 In fact the Act 

has left the period at lives plus 21 years. 
Section 15(4) provides: 

"Nothing in this Act shall affect the operation of the rule of law 
rendering void for remoteness certain dispositions under which 
property is limited to be applied for purposes other than the 
benefit of any person or class of persons in cases where the  

36 (1889) 41  Ch.D . 552 .  
37 The Times,  October 30,  1908.  Law Com No.251 (1998),  The Rules Against Perpetuities and  

E x c e s s i v e  A c c u m u l a t i o n s ,  p a r a . 8 . 3 5 ,  c o n f i r m s  t h a t  t h e  p e r i o d  i s  l i v e s  ( i f  a n y )  p l u s  2 1  
years. 

38 [1952] Ch .  534 .  
39 [19 01]  1  Ch .  93 6 .  
40 [1932] St rai t s  Set t l ement s Report  226.  
41 See  Tru s t s  (G ue rns ey )  La w 19 89  (10 0  year s ) ;  Be l i ze  T ru s t s  Act  19 92  ( 12 0  yea rs ) .  
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property may be so applied after the end of the perpetuity 
period." 

Although the contrary is not unarguable,
42

 it appears that the 
effect of this provision is that neither the 80-year period permitted 
by s.l of the Act nor the "wait and see" rule of s.3 applies to 
purpose trusts.

43
 Recent Law Commission proposals on the reform 

of the perpetuity rule, the general effect of which is to recommend 
the replacement of the common law period with a fixed period of 
125 years, do not affect the rule against excessive duration. This has 
been excluded from the scope of the Report on the ground that it 
belongs more properly in a reivew of non-charitable purpose trusts 
and unincorporated associations.

44
 

8. USELESS OR CAPRICIOUS PURPOSES 

One question which has to be faced when considering whether, as a 
matter of policy, purpose trusts should be enforced is that of exclud-
ing trusts which are useless, wasteful, capricious, or even harmful or 
illegal. This aspect of the matter was in the mind of Roxburgh J. in 
Re Astor's Trusts when he said

45
: " . . .  it is not possible to contem-

plate with equanimity the creation of large funds directed to non-
charitable purposes which no court and no department of state can 
control, or in the case of maladministration reform." The question 
ultimately is that of the extent to which one person, usually de-
ceased, should be allowed to deprive the community or individuals 
within it, of the beneficial use of capital.

46
 The larger the amount, 

and the longer the period of application, the greater the problem. No 
attempt has been made to draw a precise line between those which 
are acceptable and those which are not. We will see that the greatest 
difficulty has been experienced in trying to draw a line between 
charitable and other trusts.

47
 This does not augur well for the creation 

of a recognisable line between acceptable and non-acceptable non-
charitable purpose trusts; but it is no reason for insisting on holding 
all non-charitable purpose trusts void. "The answer, of course, is 
that the courts will have to strike down the silly purposes and 
uphold the sensible ones."

48
 

42 
See Maudsley, The Modern Law of Perpetuit ies,  p.177;  (1965) 29 Conv.(N.s .)  165 (J.  An  
drews).  For the view that  s. !5(4) does not  apply to purpose t rusts within the principle of Re  
D enley ' s  T rus t  D eed  [196 9]  1  C h .  37 3 ,  see  Tr end s  in  C ont em por ary  Tru s t  Law  ( ed .  A .  
Oakley ) ,  pp.12,  18 (P.  Matthews).  

43 Law Com No.251 (1998), The Rules against Perpetuities and Excessive Accumulations, 
para.8.35. 

44 
ibid., para. 1.14. 

45 
[1952] Ch. a t  p.542.  

46 See Gardner, An Introduction to the Law of Trusts, pp.210-211. 
47 

Below,  Ch.15.  
48 

(1959) 4  U.  of  W.A.L.R.  a t  239 (L.  Sheridan) .  

14-025 
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In Brown v. Burdett,
49

 the testator devised a freehold house to 
trustees upon trust to block up almost all the rooms of the house 
for a period of 20 years, and, subject thereto, to a devisee. Bacon 
V.-C. decided that he must "unseal" this "useless, undisposed of 
property," and declared that there was an intestacy as to the 
period of 20 years. 

Scottish judges have been forthright in their disapproval of the 
waste of money on useless projects: "I consider that, if it is not 
unlawful, it ought to be unlawful, to dedicate by testamentary dis-
position, for all time, or for a length of time, the whole income of a 
large estate . . .  to objects of no utility, private or public, objects 
which benefit nobody, and which have no other purpose or use than 
that of perpetuating at great cost, and in an absurd manner, the 
idiosyncrasies of an eccentric testator."

50
 "The prospect of Scotland 

being dotted with monuments to obscure persons cumbered with 
trusts for the purpose of maintaining these monuments in all time 
coming, appears to me to be little less than appalling. . . .  "

51
 

9. ALTERNATIVE SOLUTIONS 

14-026 It seems therefore that non-charitable purpose trusts are void under 
the beneficiary principle; that there are recognised exceptions in 
trusts for animals and monuments, which, to be valid, must be 
certain, not useless or capricious, and confined to the period of 
perpetuity; and that a trust may be upheld if, although expressed as a 
purpose trust, it is directly for the benefit of ascertainable individ-
uals. Some take the view that this is too restricted a position. We 
now consider in what ways the effecting of a non-charitable purpose 
can be achieved. 

A. By the Draftsman 

14-027 i. Incorporation. A society may be incorporated to advance such 
purposes. The matter then leaves the law of trusts, and the problem 
here discussed disappears. This is the simplest practical solution. 

14-028 ii. Mandate or Agency. Consideration should also be given to 
the possibility of utilising the mandate or agency theory expounded 

49 (1882) 21  Ch.D . 667;  see al so  McCaig  v  Universi t y of  Glasgow, 1907  S.C .  231;  McCaig ' s  
Trustees v Kirk-Session of  Uni ted Free Church ofLismore,  1915 S.C. 426 (bronze statues at  
£1,000  each);  Ait ken  v Ai t ken,  1927 S .C . 374  (mass ive  bronze equest ri an  st a tue);  Mackin  
t osh ' s  J ud i c ia l  Fac tor  v  Lo rd  A dv ocat e ,  193 5  S . C .  40 6  (e rec t i on  o f  va u l t ) .  

50 
McCaig v University of Glasgow, above, at 242. 

51 
McCaig's Trustees v Kirk-Session of United Free Church of Lismore, above, at 434. 
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in Conservative and Unionist Central Office v. Burrell (Inspector of 
Taxes),

52
 discussed in s.6, above. The principle could also be in-

voked in the case of gifts to unincorporated associations, although it 
is doubtful whether it has much to offer here, not least because it 
cannot be the basis of a testamentary gift.

53
 Where this principle can 

be utilised, the matter then leaves the law of trusts, as in the case of 
incorporation. The problem of purpose trusts disappears, but other 
problems, as we have seen, take its place. 

iii. Gift to Members of an Association and Not for Purposes 14-029 
Only. In Re Lipinski's Will Trusts,

54
 Oliver J. emphasised the distinction 

between "the case where a purpose is prescribed which is clearly intended for 
the benefit of ascertained or ascertainable beneficiaries . . . and the case 
where no beneficiary at all is intended . . . or where the beneficiaries are 
unascertainable." This distinction is crucial. A gift to provide recreational 
facilities may be a gift for beneficiaries if those persons are intended to be 
benefited

55
; and similarly a gift to an association where it is construed as a gift 

for the members as an accretion to their funds.
56

 The problem of construction 
was substantial in the cases discussed; but there is no need for any difficulty 
to arise if the draftsman is aware of the possibilities and the difficulties and 
drafts the gift accordingly. 

iv. Conveyancing Devices. A gift over from one charity to an-    14-030 

other may validly take place at any time in the future; the rule 
against perpetuities does not apply.

57
 Advantage was taken of this 

rule in Re Tyler,
5
* to achieve a non-charitable purpose. 

A gift was made to the London Missionary Society, committing 
to their care the family vault, and if they failed to comply with the 
request the money was to go to the Bluecoat School. The gift was 
upheld. It could last perpetually if the value of the gift was suffi-
cient to encourage the London Missionary Society to perform the 
task. If the task became unprofitable, as no doubt it would do by 
the progress of inflation, the gift over would take effect. The 
Bluecoat School would be under no obligation to perform the 
task. Indeed, if an attempt was made to impose an obligation on 
either donee by requiring any part of the income to be applied for 

52
 [1982] 1  W.L.R. 522;  al so the Quistclose t rust ,  above, para .2 -009. "  

Above,  para .  14-020.  
54 

[1976] Ch.  235,  a t  246.  
55 R e  D enl e y ' s  T ru s t  D ee d  [1 9 69 ]  1  Ch .  3 7 3 .  
56 Re Recher ' s  W .T .  [1972]  Ch .  526;  Re L ipinski ' s  W .T .  [1976] Ch .  235 . 
57 Christ's Hospital (Governors) v Grainger (1849) 1 Mac & G. 460. 
58 [1891]  3  Ch.  252 .  
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the non-charitable purpose, the gift would have been void as not 
exclusively charitable.

59
 

The Law Commission recommends no change to the exception 
from the perpetuity rule of gifts over from one charity to another, 
although noting that the exception has been employed as a means of 
enforcing non-charitable purpose trusts in perpetuity.

60
 

14-031 v. Draft as a Power; not as a Trust. The beneficiary principle 
applies to trusts. There must be someone who can enforce the trust. 
With a power, there is no question of enforcement; although ques-
tions of certainty and perpetuity arise. Assuming however that these 
are overcome, could not the purpose be achieved by giving the 
property, not to a trustee upon trust, but to the ultimate beneficiary 
subject to a power in a third party to apply the property for the stated 
purpose for the perpetuity period? 

There is little authority on the validity of such a power. Clearly, a 
power can be something other than a general or special power to 
appoint to persons.

61
 Lord Millett has analysed the "Quistclose 

trust"
62

 as involving a resulting trust for the lender, subject to a 
power or mandate to apply the money to the designated purpose (in 
that case the acquisition of property). The power was valid provided 
it was sufficiently certain to allow the court to determine if it was 
capable of being carried out or if the money had been misapplied.

63 
It 

may be, then, that a power to apply the income for the improvement 
of land,

64
 or for research into the advantages of the 40-letter 

alphabet,
65

 could, if limited to the period of perpetuity, be valid. It 
seems that the same rule should apply to repairing monuments, 
feeding animals, or providing a cup for a yacht race. The person 
entitled in default could restrain misapplication. 

There seems to be nothing contrary to policy in allowing the 
purpose to be effected in this way. Policy questions will arise, of 
course, where an eccentric testator provides for large sums to be 
applied for useless, capricious or harmful purposes for a substantial 
period.

66
 The problem here is the same as that discussed in s.8 

above. 

}Re Dalziel [1943] Ch. 277. See further [1987] Conv. 415 (P. Smart). 
'Law Com No.251 (1998), The Rules against Perpetuities and Excessive Accumulations, 
paras 7.34, 7.37. 1 See Re Douglas (1887) 35 Ch.D. 472; (1902) 15 H.L.R. 67 (J. 

Gray); (1959) 4 U. of 
W.A.L.R. at 260 (L. Sheridan). See also Re Clarke [1923] 2 Ch. 407, where a power to 
appoint to uncertain non-charitable objects failed. '- 

Above, para. 2-009. 
1 Twinsectra v Yardley [2002] 2 A.C. 164. 1 
Re Aberconway's S.T. [1953] Ch. 647. 5 Re 
Shaw [1957] 1 W.L.R. 729. ^ See Morris 
and Leach (2nd ed.), p.320. 
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Arguments have been put forward to the effect that an instrument 
which purports to create a purpose trust should be construed as a 
power so as to allow the purpose to be carried out.

67
 Supporters of 

this view argued that this is a way of achieving the testator's or 
settlor's intention without conflicting with any rules of policy. In Re 
Shaw,

68
 Harman J. appeared to find some attraction in the argument; 

but he rejected it, following what Jenkins L.J. had said in Commis-
sioners of Inland Revenue v. Broadway Cottages Trust

69
; "We do 

not think that a valid power is to be spelt out of an invalid trust." 

B. By the Legislature 

If reform is to come, it will come best from the Legislature. The 
basic question is whether gifts for non-charitable purposes should be 
upheld. If so, it is necessary to find a means of overcoming the 
beneficiary principle, and this would most conveniently be done by 
enacting that trusts for non-charitable purposes (if sufficiently cer-
tain) should be construed as powers.

70
 The purpose could then be 

carried out by the trustees if they elected to do so. If they did not, the 
purpose would fail and the property would go to those entitled in 
default. The power would be valid only if it was sufficiently certain. 
It may be thought best to limit such trusts to a period of 21 years,

71 
or 

require them to be restricted to the common law perpetuity rule, or 
a longer specified period such as 80 years.

72
 The danger of 

maladministration would be no greater than that already encoun-
tered in the case of the permitted purpose trusts discussed in s.3 
above. 

To the statutory solution, it may be objected that it does not 
answer the anxiety expressed by Roxburgh J. in Re Astor 's Settle-
ment Trusts

73
 that it was not in the general interest that large sums of 

money should be applied for non-charitable purposes for long peri-
ods of time. The period of perpetuity can be about 100 years, and 
non-charitable purposes include all those which at one end are 
nearly charitable and those which are so useless as to be capricious. 
In validating gifts for purposes, it is important to ensure that funds 

67 (1949) 13 Conv.( N .s . )  418 at  424 (D. Potter);  (1950) 14 CO IW . (N .S . )  374 (A. Kiral fy);  (1959)  
4  U .  o f  W . A. L . R .  a t  2 4 0 - 2 44  (L .  S h e r id a n ) ;  ( 1 95 3 )  1 7  C O I W . (N . S . )  46  a t  5 9 .  

68 [19 57]  1  W.L . R .  72 9  a t  74 6 .  
69 [19 55]  Ch .  2 0  a t  36 .  
70 See Ontario Perpetui t ies Act  1966.  Al ternat ively,  legislat ion could val idate a  purpose t rust  

w h e r e  t h e  t r u s t  d e e d  r e q u i r e s  t h e  a p p o i n t m e n t  o f  a n  " e n f o r c e r " ;  M o d e r n  I n t e r n a t i o n a l  
D e v e l o p m e n t s  i n  T r u s t  L a w  ( e d .  D .  H a y t o n ) ,  a t  p . 2 8 2 .  I n d e e d ,  a  p u r p o s e  t r u s t  w i t h  a n  
"enforcer" appointed under the terms of the t rust  may be val id wi thout  legi sla t ion;  (2001)  
117 L.Q.R. 96 (D. Hayton).  See also (2001) 15 T.L.I. 66 (J.  Langbein),  discuss ing the U.S.  
Uni for m T rus t  C o de ,  which  per mi t s  purp ose  t r us t s  f o r  2 1  ye ar s .  

7 '  Ne w Ze a l and  Per pe tu i t i es  A ct  196 4 ,  s .20 .  
72 Maudsley, The Modern Law of Perpetuities, App.D. 
"[1952] Ch. 534. 

14-032 
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are made available for purposes which are useful to the public rather 
than for the satisfaction of the private interests of a settlor or testator. 
Resources are scarce, and need to be put to good use. The problem is 
one which exists also in the case of gifts which are drafted in the 
form of powers. No doubt, the amount of money involved, and the 
duration of the trust will be factors which will be relevant to a 
decision. The line is difficult to draw. But capricious trusts are the 
rare ones. The fact that they exist is no reason for failing to establish 
a rational method of validating the useful ones. 

C. Offshore Jurisdictions 

14-033 Purpose trusts are now permitted by statute in many jurisdictions 
to facilitate estate planning and asset protection schemes, by exploit-
ing the point that neither the settlor nor any other person is the 
beneficial owner of the property.

74
 This has been done in the inter-

ests of attracting lucrative trusts business to the jurisdiction in ques-
tion. Typically such legislation permits non-charitable purpose trusts 
to last for long periods such as 120 years, and provides for enforce-
ment by the "protector" of the settlement or by an "enforcer".

75
 Of 

particular interest is the Cayman Islands Special Trusts (Alternative 
Regime) Law 1997. This permits non-charitable purpose trusts 
(commonly known as STAR trusts) which are exempt from the 
perpetuity rule, which are enforceable by "enforcers" and which do 
not fail for uncertainty (any uncertainty may be resolved by the 
court settling a scheme). Such trusts may also include human benefi-
ciaries, but they have no standing to enforce the trust. This has given 
rise to a debate as to whether a "STAR trust" is really a trust at all, 
because the fundamental obligations owed by trustees to beneficiar-
ies are absent.

76
 The danger is that a resulting trust might then arise 

in favour of the settlor, thus defeating his objectives. A settlor may 
seek to take advantage of these offshore enactments by including a 
provision in the trust instrument that the trust is to be governed by 
the law of a specified jurisdiction.

77
 The attraction is that the benefi-

cial ownership appears to be in abeyance, which is useful for confi-
dentiality and secrecy, with possible adverse effects on dependants, 

74 
See Trends i n  C ont em porary  Trust s  Law  (ed.  A.  Oakley) ,  Ch.l  (P.  Matt hews);  Baxendale -  
Walker ,  P u rpo se  Tr us t s ;  (1999)  5  T ru s t s  &  T ru s t ee s ,  pp.5 -92.  

75 
See ,  fo r  e xa mpl e ,  t he  Be l i ze  Tr us t s  Ac t  199 2 ;  T r us t s  (A me nd me nt  No .3 )  ( Je r se y )  L aw  
1996;  (1997) 1  Jersey Law Review 6 (P. Matthews);  (1997/98) 4  Trusts & Trustees 17 (P.  
Egerton-Vernon);  Trustee Act  2001 (Mauri t ius).  

76 
(1997) 11 T .L. I .  67 (P .  Mat t hews);  (1998) 12 T .L. I .  16  (A .  Duckwort h );  i b id,  at  98 (P .  
Matthews);  (1999) 13 T.L. I .  158 (A.  Duckworth);  (2003) 17 T.L. I .  144 ( J .  Bi l l i ard) .  

77 
See the Hague Convention, Art .6.  Und er  Art .18, effect  wil l  not  be given to this i f i t  would  
be mani fest l y  i ncompat ibl e  wi t h  publ ic  pol i cy .  See al so Art . 2 ,  de fi ning  a  t rust ,  fo r  t he  
pu rpos e  o f  t he  Con ven t i on ,  a s  be i ng  " fo r  t he  be nef i t  o f  a  bene f i c i a ry  o r  f o r  a  spe c i f i c  
purpose." 
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creditors and tax authorities. Thus the suspicion is that "purpose 
trust legislation simply encourages hidden ownership by putting 
assets into a no-man's land".

78
 The purpose trust vehicle can be 

used for "off balance sheet" transactions, as where a company is set 
up to acquire an asset from another company and thus take it off the 
latter's balance sheet, to be held on a purpose trust. There is no plan 
to introduce such legislation in the United Kingdom, because "there 
is a feeling that pure purpose trusts may be hijacked for shady 
dealings involving hiding beneficial ownership".

79
 

5 Modern International Developments in Trust Law (ed. D. Hayton), p. 12. ' ibid., at 305. 
For a more positive view by the same author, see (2001) 117 L.Q.R. 96 (D. Hayton) and 
Breach of Trust (eds. Birks and Pretto), pp.382-383 (D. Hayton). 
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1. INTRODUCTION
1 

15-001 CHARITABLE purposes are those which are considered to be of such 
value and importance to the community that they receive especially 
favourable treatment. These purposes are the relief of poverty, the 
advancement of education and religion, and other purposes benefi-
cial to the community. Such a list is vague and old-fashioned. That is 
because the scope of charity originates in the Preamble to the Chari-
table Uses Act of 1601, an Act which was passed for the purpose of 
remedying abuses which had grown up in the administration of 
charitable trusts. The Preamble contained a general catalogue of the 
purposes then regarded as charitable. Since that time, purposes 
which are regarded as being within the "spirit and intendment"

2
 or 

"within the equity"
3
 of the statute have been accepted as being 

charitable. In 1891, Lord Macnaghten summarised these purposes 
into four categories given above.

4
 

The Preamble was, however, repealed by the Charities Act I960.
5 

No definition replaced it. The matter is now governed by the case 

1 See generally Tudor on Charities (9th ed., 2003); Picarda, The Law and Practice Relating 
to Charities (3rd ed., 1999); Chesterman, Charities, Trusts and Social Welfare (1979); 
Luxton, The Law of Charities (2001). See also the Annual Reports and Decisions of the 
Charity Commissioners. 

2 Morice v Bishop of Durham (1805) 9 Ves. 399 at 405. 
3 See Incorporated Council of Law Reporting v Att-Gen [1972] Ch. 73 at 87-88. 
4 Commissioners for Special Purposes of Income Tax v Pemsel [1891] A.C. 531. 
5 

s.38. 
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law, and current developments by the decisions of the Charity Com-
missioners on the question of the registration of Charities under the 
Charities Act 1993, s.3.

6
 

We will see that charitable trusts are accorded a number of con-
cessions over other trusts in terms of enforcement, perpetuity, cer-
tainty and taxation.

7
 To earn these concessions, especially in relation 

to taxation, a trust must be of benefit to the public, and not merely to 
private individuals. This is obvious in the fourth category. It exists 
also in connection with trusts for the advancement of religion and 
education, but only minimally in trusts for the relief of poverty. The 
policy in question behind most litigation concerning charitable 
trusts is an examination of whether the purposes are so useful to the 
public as to earn the concessions. This has to be carried out against a 
background of cases decided in earlier times when the condition of 
society was very different. In the days when the State made little or 
no provision for the poor and uneducated or for other general wel-
fare purposes, and at a time when religious observance was unchal-
lenged, trusts for these four categories were clearly for the public 
benefit. At the present time, however, many of the welfare and 
educational needs of society are provided from public sources, and 
purposes reflecting other needs have been recognised.

8
 Judicial atti-

tudes to gifts for charitable purposes have varied. In 1908, Lord 
Loreburn said "now there is no better rule than that a benignant 
construction will be placed upon charitable bequests."

9
 But since 

the 1940s when taxation became higher the courts have been astute 
to restrict the scope of charity especially by emphasising the require-
ment of public benefit. More recently, however, Lord Hailsham of 
St. Marylebone said: "In construing trust deeds the intention of 
which is to set up a charitable trust, and in others too, where it can be 
claimed that there is an ambiguity, a benignant construction should 
be given if possible."

10
 In similar vein, the intention of the legislature 

is to encourage charitable giving, and the development of the 

6 Replacing Charities Act 1960. The more significant decisions are discussed in the Annual 
Reports of the Charity Commissioners (referred to hereafter as Annual Reports) and, since 
1993, in the Decisions of the Charity Commissioners (now published on the website at 
www.charity-commission.gov.uk). 

7 per Lord Cross in Dingle v Turner [1972] A.C. 601 at 624. 
8 The Annual Report 2003/2004, p.8, lists the main purposes recognised in the past 5 years: 

conservation of the environment; the promotion of the following: urban and rural regenera 
tion; community participation in healthy recreation; human rights; equality and diversity; 
religious harmony; restorative justice; and public health by spiritual healing. 

9 Weir v Crum-Brown [1908] A.C. 162 at 167. 
10 IRC v McMullen [1981] A.C. 1 at 14; Re Koeppler's W.T. [1986] Ch. 423; Re Hetherington 

(deceased) [1990] Ch. 1; Guild v IRC [1992] 2 A.C. 310. The "benignant" approach 
applies only where a disposition would otherwise be void; IRC v Oldham Training and 
Enterprise Council [1996] S.T.C. 1218. 
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voluntary sector as a whole.'' The policy changes which have been 
effected by changing social and economic conditions should be 
borne in mind when considering the cases relating to the definition 
of charity. 

Harmonisation of non-profit making bodies in the European Un-
ion by the introduction of the "European Association", a new legal 
structure, has been proposed.

12
 However, English charity law and 

the civil law of voluntary organisations are so different that progress 
has stalled.

13
 

There have been many reviews of charity law at regular intervals 
over the years. In 1952 the Nathan Committee

14
 recommended a 

statutory definition based on Lord Macnaghten's categories, but this 
was not implemented. Fifty years later the Cabinet Office published 
a consultation document setting out a package of proposals to mod-
ernise charity law, to which the Government published its response 
in 2003,

15
 supporting most of the recommendations. This led to the 

introduction of the Charities Bill in 2004. This Chapter gives an 
account of charity law at the time of writing, with an outline of the 
Bill at the end.

16
 

2. ADVANTAGES ENJOYED BY CHARITABLE TRUSTS 

A. Purpose Trusts 

15-002 Charitable trusts are purpose trusts. But there is no need for 
human beneficiaries to enforce them, as there is in the case of non-
charitable purpose trusts.

17
 Individuals who may benefit from a 

charitable trust have no standing to enforce them.
18

 Charitable trusts 
are enforced by the Attorney-General in the name of the Crown,

19 

although the general administration of charitable trusts is overseen 

F.A. 1982, s.129; I.H.T.A. 1984, s.29(5); I.C.T.A. 1988, ss.86, 339, 577, 671. See too 
Incorporated Council of Law Reporting v Att-Gen [1972] Ch. 73 at 88, per Russell L.J., 
para. 15-027, below. 
: See Annual Report 1991, paras 17-22; 1992, paras 105-112; 1995, para.108; 1996, paras 
220-222. 
See Annual Report 2002/03, p.20. 
The Committee on the Law and Practice relating to Charitable Trusts (1952) Cmd. 8710. 
The Report of the Commission on the Future of the Voluntary Sector (1996) also recom-
mended a statutory definition. For other important reviews, see The Goodman Committee 
Report on Charity Law and Voluntary Organisations (1976); The Wolfenden Committee 
Report on the Future of Voluntary Organisations; The Woodfield Report, Efficiency Scru-
tiny of the Supervision of Charities (1987). Charities and Not-for-Profits: A Modern Legal 
Framework. 
1 Below, Pt 8. Above, Ch.14. Hauxwell v Barton-on-Humber UDC [1974] Ch. 
432; Charities Act 1993, s.33. 
1 See Att-Gen v Wright [1988] 1 W.L.R. 164; Att-Gen v Cocke [1988] Ch. 414. The Commis-
sioners may exercise these powers with the consent of the Attorney-General; Charities Act 
1993, s.32. 
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by the Charity Commissioners.
20

 There must of course be an obliga-
tion upon the trustees; a mere power to apply to charitable purposes 
cannot be a trust.

2
' It should be emphasised that this Chapter deals 

with charitable trusts. The legal position differs in many ways where 
the charity is incorporated.

22
 Indeed, a new corporate legal structure 

for charities has been proposed.
23

 

B. Objects Need Not be Certain 

There is no requirement, as with other trusts, that the objects of 15-003 
the trust must be certain. Thus, a trust for "charitable purposes" will be valid. 
The court and the Charity Commissioners

24
 have jurisdiction to establish a 

scheme for the application of the funds for specific charitable purposes. There 
must, of course, be no doubt that the objects of the trust are exclusively 
charitable, and the purpose expressed must not be so vague and uncertain that 
the court could not control the application of the assets.

25
 The relaxation of the 

certainty rule is only in respect of the particular form of charitable purpose 
intended.

26
 

Where no trust has been created, but only a general intention 
expressed that the property should go to charity, the court has no 
jurisdiction. In such a case the Crown disposes of the gifts by sign 
manual.

27
 But the Crown acts on principles very similar to those by 

which the court is governed. 

C. May be Perpetual 
Statements have often been made by judges to the effect that the    15-004 

Rule against Perpetuities does not apply to charities.
28

 That is not so. 

20 
Chari t i e s  Act  1993,  s . l .  

21 
Re Cohen [1973] 1 W.L.R. 415, where a gift to t rustees to apply to a charitable purpose "the  
whole o r  any pa rt "  of  the fund "in  such manner  and at  such t ime or  t imes as  my t rustees  
shal l  in  thei r  absolute  and uncont rol l ed di scret ion think f i t , "  was held to  c reate  a  t rust .  

22 
For the di s t inct ions,  see (1993 -94) 2  Charity Law and Prac tice Rev iew 133  (J .  Hi l l ) .  See  
al so Chari t i es  Act  1993,  s . 96.  

23 
See Chari t i es Bil l ,  below,  Pt  8 .  

24 
Chari t i es Act  1993,  s.16;  below, para .  15 -052. 

25 
Re Koeppler 's  Wi ll  Trusts  [1986] Ch. 423, where the formation of an informed international  
public opinion and the promotion of greater co -operat ion in Europe and the West  were held  
too vague and uncertain to be chari t ab le in  themselves, but  these aims did not  dest roy the  
chari t able  nature  of  the gi f t ,  which was to  fur the r  the work of  an educat ional  project .  

26 
S e e  M o g g r i d g e  v  T h a c k w e l l  ( 1 7 9 2 )   1   V e s J r .  4 6 4 ;  ( 1 8 0 3 )  7  V e s . J r .  3 6 ;  ( 1 8 0 7 )   1 3  
VesJ r .  416.  

27 
Moggridge v Thackw ell ,  above;  Re Smith [1932] 1  Ch.  53;  Re Bennett  [1960] Ch.  18;  Re  
Hether ington [1990] Ch.  1 .  

28 
Goodman v Mayor of Saltash (1882) 7 App.Cas. 633 at 642; Commissioners for Special 
Purposes of Income Tax v Pemsel [1891] A.C. 531 at 580-581; Att-Gen v National Provin 
cial and Union Bank Ltd [1924] A.C. 262 at 266. 
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With the exception of the rule in Christ's Hospital v Grainger,
29 

explained below, the rule governs the remoteness of vesting in the 
case of gifts to charities in the same way that it governs remoteness 
in the case of other gifts.

30
 

Charitable trusts, however, may be perpetual. Indeed, the purpose 
of many charitable trusts could be said never to be capable of final 
achievement.

31
 Many charitable trusts have existed for centuries. If 

a perpetual gift of income only is made to a charity, the charity 
cannot claim the capital, as an individual could do in such circum-
stances.

32
 But where property is given absolutely to a charity with a 

direction to accumulate the income for a period of time, a charity 
may terminate the accumulation, and claim the principal 
forthwith.

33
 

The exception to the rule regulating remoteness of vesting is that 
a gift over from one charity to another charity is not subject to the 
rule.

34
 The gift over to the second charity is valid even if it takes 

effect outside the perpetuity period.
35

 

The reason for the exception is that "there is no more perpetuity 
created by giving to two charities rather than by giving to one."

36 

The explanation looks to the vesting for charitable purposes, rather 
than vesting in one specific charity. Once vested in charity, then, 
subject to express provision to the contrary, a trust will continue, 
even if the purposes become impossible of fulfilment; the property 
will be applied cy-pres.

37
 All that is done by the provision for 

vesting in another charity is to make expressly the selection of the 
charity to be benefited when the first gift terminates. 

This rule therefore seems logical; and also reasonable when the 
gift over is to take effect upon the happening of some event related 
to the carrying out of the purposes of the charity, as was the case in 
Christ's Hospital v Grainger,

38
 and Royal College of Surgeons v 

National Provincial Bank.
39

 In the hands of conveyancers, however 
as has been seen,

40
 it can be used to produce, in effect, a perpetual 

non-charitable trust by making a gift to one charity conditional upon 

29 (1849) 1 Mac. & G. 460; Re Tyler [1891] 3 Ch. 252; Royal College of Surgeons v National 
P ro v i nc i a l  B a nk  L t d  [1952] A.C.  631.  

3 0
R e  W i gh t w i c k ' s  W .T .  [1950] Ch.  260;  R e  

G ree n ' s  W .T .  [1985] 3  Al l  E.R.  455.  
31 

R e  D e l i u s  [1957] Ch.  299 .  
32 

R e  L ev y  [1960] Ch.  346 .  
33 

W h a r t o n  v  M a s t e r m a n  [18 95]  A .C .  1 86 ;  R e  K n a p p  [ 1929]  1  Ch .  341 .  
34 

A gi ft  f rom non-chari ty  to  a chari ty i s  caught:  R e  B ow en [1893] 2  Ch.  291.  So al so a  gi ft  
from a charity to a non-charity; Re Bowen (above); Re Peel's Release [1921] 2 Ch. 218; Re 
Engels [1943] 1 All E.R. 506. 

35 Christ's Hospital v Grainger (1849) 1 Mac. & G. 460. 
36 

per  Shadwel l  V. -C.  in  the court  below (1848) 16 Sim.  83 at  100.  See al so R oyal  C ol l ege  of  
S u rg e o n s  v  N a t i o n a l  P r ov i n c i a l  B a n k  L t d  [1952] A.C.  631  at  650.  

"Be l o w,  pa ra .  1 5 -0 60 .  
38 

Above.  
39 

[1952] A.C. 631.  
40 Above, para.14-030, Re Tyler [1891] 3 Ch. 252. 
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carrying out a non-charitable purpose, and terminable in favour of 
another charity upon its failure to do so. This is not a satisfactory use 
of charity privilege: but this loophole was not questioned in the 
Royal College of Surgeons case. 

The Law Commission has recommended that the rule against 
excessive accumulations of income should in general be abolished, 
but should still apply to charitable trusts. Otherwise income could be 
tied up for many years, during which there would be no public 
benefit. It is proposed that any power or duty to accumulate charita-
ble income should cease after 21 years.

41
 No change is recom-

mended to the rule relating to a gift over from one charity to another, 
in spite of the opportunities for exploitation described above.

42
 

D. Fiscal Advantages 

Charities are exempt from income tax, provided that the income is 
applied for charitable purposes only.

43
 They may recover from the 

Revenue income tax paid or credited prior to the payment of inter-
est. Relief is also available with respect to "Gift Aid" donations.

44 

Alternatively, donors who are employees may utilise the payroll 
deduction scheme.

45
 Further, no income tax is chargeable in respect 

of profits of any trade carried on by the charity, if the profits are 
applied solely to the purposes of the charity and either the trade is 
exercised in the course of the actual carrying out of a primary 
purpose of the charity, or the work in connection with the trade is 
mainly carried out by beneficiaries of the charity.

46
 Again the profits 

must be applied solely to the purposes of the charity. Similarly, 
charitable corporations are exempt from paying corporation tax.

47
 

Gifts of any amount in favour of charity are exempt from inheri-
tance tax if made by way of payment from a discretionary trust,

48
 or 

by way of gift by an individual during his lifetime or on death.
49 

Similarly, transfers from a charitable trust are exempt from inher-
itance tax.

50
 

No capital gains tax arises where a gain accrues to a charity and 
the gain is applicable and is applied for charitable purposes.

51
 Nor 

41 Law Com.  No.2 51  ( 19 98) ,  Th e  Rules  agains t  Pe rp e tu i t i es  an d  Ex ces s i ve  Ac cum ula t i ons ,  
para.  10.21 .  The  proposal  rel at es  only  t o i nst rument s  taking  e f fect  a ft e r  enactment .  

42 ibid,  para.7.34. 
431.C.T.A. 1988, s.505. See JRC v Educational Grants Association Ltd [1967] Ch. 993; IRC v 

Helen Slater Charitable Trust Ltd [1982] Ch. 49. 
44 F.A. 1990, ss.25,  26; F.A. 2000, s.39. For company donations, see I .C.T.A. 1988, s.339; FA.  

2000,  s .40.  
45 I .C .T .A .  198 8 ,  s .2 02 ,  as  a men de d;  [1 989 ]  Co nv .  1 75  (D .  M orr i s ) .  
46 i b id .  s . 5 0 5( l ) ;  ( 1 98 9 )  3  T r u s t  L a w & P ra c t i ce  98  (J .  H i l l  an d  J .  d e  S o uz a ) .  
47 ibid. ss.505(l), 506(1). 
48 Inheri t ance Tax  Act  1984 ,  s .76.  
49 ibid.  s.23 .  See  al so ss .25,  26.  
50 ibid. s.58(l)(a). 
51 Taxation of Chargeable Gains Act 1992, s.256. 

15-005 
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15-006 

will a donor be under any such liability in respect of a disposal to 
charity.

52
 Charities are also exempt from stamp duty on convey-

ances,
53

 and from National Insurance Surcharge.
54

 

Charities, however, do have to bear Value Added Tax on goods 
and services which they purchase.

55
 This liability will be partic-

ularly burdensome for many charities in respect of the maintenance 
and repair of buildings. Also, VAT may be chargeable in respect of 
goods and services provided, on payment, by some charities.

56
 

All charities are entitled to exemption in respect of 80 per cent of 
the non-domestic rates of the properties which they occupy,

57 

wholly or mainly used for charitable purposes. This includes prem-
ises used wholly or mainly for the sale of goods donated to a charity 
and applied for the purposes of a charity.

58
 Relief can also be 

granted at the discretion of the rating authority up to the whole 
amount of the rates.

59
 Churches, church halls and similar premises 

used for religious purposes are entitled to relief in respect of the 
whole of the rates,

60
 as are those providing facilities for the dis-

abled.
61

 

In view of the extent of income and other assets thus exempted, 
this is a formidable list of fiscal advantages. In 2004 it was estimated 
that the annual value of tax exemptions was £2.3 billion.

62
 This 

explains the prominence of Revenue cases in charity litigation. 
Measures have been taken to prevent abuse of these tax advan-

tages, for example by requiring charities to take reasonable steps to 
ensure that payments made to overseas bodies will be applied to 
genuine charitable purposes and requiring them to justify certain 
loans or investments as being for the benefit of charity and not for 
tax avoidance.

63
 These provisions restrict tax relief where funds are 

applied for non-charitable purposes and prevent manipulation of 
charity tax advantages by individuals. 

' ibid, s.257. 
'F.A. 1982, s.l 29. 
' F.A. 1977, s.57. 
' For specific exemptions, see the consolidating Value Added Tax Act 1994, Sch.9. 
5 See Customs and Excise Commissioners v Automobile Association [1974] 1 W.L.R. 1447; 

Annual Report 1974, paras 17-21; (1995/96) 3 Charity Law and Practice Review 37 (J. 
Warburton). However, some goods supplied to or by charities are zero-rated under Sch.8 of 
the 1994 Act. 

' Local Government Finance Act 1988, s.43(5), (6). 
'L.G.F.A. 1988, s.64(10); Hansard, H.L., Vol.499, col.874, July 13, 1988. 
' ibid. s.47. 
'L.G.F.A. 1988, Sch.5, para.ll. In Henning v Church of Jesus Christ of Latter-Day Saints 

[1962] 1 W.L.R. 1091, the Mormon Church failed to obtain exemption in respect of 
premises to which only selected members of the faith were admitted. Similarly, the Exclu-
sive Brethren in Broxtowe EC v Birch [1983] 1 W.L.R. 314. 

' ibid. para. 16. 
'- The Times, May 31, 2004. The gross income of registered charities was over £32 billion in 

2003/2004; Annual Report 2003/2004, p.3. The estimated assets were over £75 billion. 
' I.C.T.A. 1988, ss.339, 427, 505, 506, 683. 
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A. The Four Categories 

i. Lord Macnaghten's Classification. A claim to charitable 15-007 
status is determined by considering whether the purpose comes within Lord 
Macnaghten's classification as exemplified by the cases decided in 
accordance with it. Lord Macnaghten said; "Charity in its legal sense 
comprises four principal divisions: trusts for the relief of poverty; trusts for 
the advancement of education; trusts for the advancement of religion; and 
trusts for other purposes beneficial to the community."

64
 It is obvious that the 

heads provide no precise definition. Lord Wilberforce had this comment to 
make

65
: "first, that, since it is a classification of convenience, there may well 

be purposes which do not fit neatly into one or other of the headings." He 
might also have added that there are many purposes which overlap.

66
 

"Secondly that the words used must not be given the force of a statute to be 
construed; and thirdly, that the law of charity is a moving subject which 
may well have evolved even since 1891." Indeed, it is continually changing, 
and as has been explained, the significance of tax exemption, and also the 
development of State agencies to provide education, relief from poverty, and 
other purposes needed by society have transformed the concept of charity.

67
 It 

should be appreciated that the Charity Commissioners have a major role in 
the development of this concept.

68
 The Commissioners are conducting an 

ongoing review of the register of charities with a view to adopting a flexible 
approach to the recognition of new charitable purposes. Broadly they first 
determine whether the new purpose is analogous to one already recognised by 
the courts or the Commission. They then decide whether the purpose has a 
real benefit to the public at large or a sufficient section of it. They also 
interpret existing charitable purposes in a modern context.

69
 Recently 

recognised purposes have already been mentioned.
70

 

ii. Public Benefit. It should also be noted at this stage that each   15-008 
head involves two elements; an element of benefit, such as the  

64 
Comm iss ioners for Specia l  Purposes o f  Incom e Tax v Pem sel [1891] A .C.  531 at  583.  

65 
S co t t i s h  B ur i a l  R e fo rm  a n d  C re m a t i o n  So c i e t y  L t d  v  G l as g ow  C o r p .  [1 9 6 8]  A . C .  13 8  
at 154. 

66 Thus,  a gi ft  fo r t he  p reparat i on of  "poor s t udent s  fo r t he  Mini st ry" might  come under  al l  
four heads.  

67 
See Incorporated Council of Law Reporting v Att-Gen [1972] Ch. 73 at 88-89. 

68 B elo w,  pa r a . 1 5 - 08 0 .  S ee  (2 0 0 1 )  2 1  L .S .  3 6  ( P .  E d g e  an d  J .  L o ug h r e y ) .  
69 See The  Revi ew of  t he Regi st er of  Chari t i es (publ i cat i on  RRl ) and  rel at ed publ i cat i ons on  

t h e  w e b s i t e  ( w w w . c h a r i t y - c o m m i s s i o n . g o v . u k ) .   S e e  a l s o  F o u n d a t i o n s  o f  C h a r i t y  ( e d s .  
M it che l l  and  M o ody ) ,  Ch . 7 .  

70 A bo v e ,  pa r a . 1 5 - 00 1 .  
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advancement of education, and also an element of public benefit, 
that is to say, education being advanced in a way that will benefit the 
whole community, or a sufficiently substantial part of it. The re-
quirement of public benefit varies from head to head, and will be 
discussed in detail.

71
 

15-009 iii. Exclusively Charitable. A trust will not fail to be charitable 
because it may in its operation incidentally benefit the rich, or other 
non-objects of charity.

72
 But if a non-charitable purpose is an object, 

the trust cannot be charitable, for it is not wholly and exclusively 
"for charitable purposes."

73
 A statement of objects which includes 

non-charitable purposes is not saved by adding "in so far as they are 
of a charitable nature."

74
 

15-010 iv. Charitable Purposes Overseas. Special problems arise 
where the benefits arising from charitable trusts are to be enjoyed 
abroad. There is no rule requiring the benefits to be retained in this 
country.

75
 But, how can the court or the (English) trustees control 

the application of the funds? What relationship is there between the 
Preamble of 1601 and the problem of a developing country suffering 
from drought, floods or earthquake? Should tax privileges be given 
by the British Revenue for the benefit of communities abroad?

76
 

The Charity Commissioners have stated
77

 that the relief of pov-
erty

78
 and the advancement of education and religion are presumed 

beneficial wherever they occur, but this may be challenged by apply-
ing criteria adopted by the English courts, for example it would not 
be charitable to support a religion overseas if it would be considered 
contrary to public policy to carry it on at home. The fourth head is 
more difficult. The test of public benefit is the same whether the 
activity is at home or abroad (as is also the case with the other 
heads), as our courts cannot judge what is for the benefit of the 
public in a foreign country. This does not mean that there must be a 
benefit to the public in this country. The courts should first consider 
if the activity would be charitable if it operated at home. If so, it is 

'Below, para.15-038. 
'- Verge v Somerville [1924] A.C. 496; Re Resch'sW.T. [1969] 1 A.C. 514; sub nom. Le Cms v 

Perpetual Trustee Co. [1967] 1 All E.R. 915. But a trust for the relief of poverty will fail if 
it may benefit persons who are not poor; Re Gwyon [1903] 1 Ch. 255. 'Below, para.15-

052. 'McGovern v Att-Gen [1982] Ch. 321. 5 Re Robinson [1931] 2 Ch. 122 at 126 (gift to 
German Government for the benefit of its 

soldiers disabled in the late war held charitable). 
' Annual Report 1963, paras 69-76. See (1965) 29 COIW.(N.S.) 123 (D. Emrys Evans). 
'Annual Report 1992, paras 74, 75; Decisions, Vol.1 (1993), 16. See Camille and Henry 

Dreyfus Foundation Inc. v l.R.C. [1954] Ch. 672 at 684. ' See Re Niyazi's Will Trusts 
[1978] 1 W.L.R. 910 (trust for construction of working men's 

hostel in Cyprus charitable). The work overseas of organisations like Oxfam is well  
known. 
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charitable even though operated abroad unless it would be contrary 
to public policy to recognise it.

79
 For example, our courts would not 

consider an institution operating abroad whose object was contrary 
to the law of the state in question to be charitable. These views are 
consistent with Commonwealth authorities, which have held that 
fourth category purposes may be charitable even though solely of 
benefit to a foreign community.

80
 It should be added that the juris-

diction of the court and the charity commissioners over charities 
may be exercised only in respect of charities established in England 
and Wales according to English law, and not over bodies established 
and administered abroad.

81
 

It has been said that the court would be bound to take account of 15-011 
the probable results of the execution of the trust on the inhabitants of the 
country concerned, which would doubtless have a history and social structure 
quite different from that of the UK. So in McGovern vAtt-Gen,

S2
 a trust to 

procure the abolition of torture or inhuman or degrading treatment or 
punishment

83
 in all parts of the world was not charitable, one reason being 

that the court would have no satisfactory means of judging the probable 
effects of, say, legislation to abolish the death penalty on the local 
community. If the purpose of a trust was to secure abolition of the death 
penalty for adultery in Islamic countries, the court would not be competent to 
deal with it because it would either have to apply English standards as to 
public benefit, which might not be appropriate in the local conditions, or 
attempt to apply local standards of which it knew little or nothing. 

In Keren Kayemeth Le Jisroel Ltd v IRC,
S4

 a trust for the purchase 
of land in Israel and for the settlement there of Jewish people was 
held not charitable, but the decision turned on the character of the 
purposes, and not on the fact that the benefit would be enjoyed 
abroad. In Re Jacobs in 1970

85
 a trust for the purpose "of planting a 

grove of trees in Israel to perpetuate my name on the eternal soil of 
the Holy Land" was upheld. Soil conservation is of crucial impor-
tance in Israel. It was the benefit to the community abroad which 
was significant. The Commissioners have registered several organi-
sations concerned with the preservation of the environment outside 
the UK.

86
 

9 See Re Carapiet's Trusts [2002] W.T.L.R. 989 (advancement in life of Armenian children 
charitable). 
Re Levy Estate (1989) 5 8 D.L.R. (4th) 375 (bequest to State of Israel for charitable purposes 
selected by trustee). 1 Caudiya Mission v 

Brahmachary [1998] Ch. 341. 
[1982] Ch. 321, below, para.15-035. 3 Including 

punishment inflicted by process of law. 
[1932] A.C. 650. 
Annual Report 1970, para.78. 
Annual Report 1989, para.29. 
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B. The Relief of Poverty 

15-012 i. Meaning of Poverty. There is no definition of poverty. Its 
meaning can only be understood by examining the cases on the 
subject. "It is quite clearly established that poverty does not mean 
destitution; . . .  it may not unfairly be paraphrased as meaning 
persons who have to 'go short' in the ordinary acceptance of that 
term . . .  "

87
 It is thus a matter of degree. Most of the cases come 

from a time before welfare payments were available from public 
funds. Such payments are intended to relieve poverty and hardship, 
and it could be argued that eligibility for such payments should be 
the test of poverty. But, if that were so, charity in this area would 
duplicate the work of a good welfare programme. If relief of poverty 
is the duty of the State, what scope is there for private charity? This 
is a problem which is met in many of the areas of charity today, 
especially in connection with trusts for the relief of poverty and for 
education and health. Private charity is useful to fill the gaps which 
the welfare state programme leaves uncovered. 

15-013 ii. Illustrations. Gifts for the benefit of the poor are clearly chari-
table.

88
 Also "needy" persons,

89
 or "indigent"

90
 persons. Often a 

group of poor is confined to a particular location,
91

 or religion,
92

 or to 
a group which is assumed to be in need of help,

93
 or victims of a 

disaster.
94

 Persons of "limited means"
95

 are included, and trusts for 
gentlewomen and distressed gentlefolk.

96
 On the other hand, in Re 

Sanders' Will Trusts,
97

 gift for the provision of housing for the 
working classes was not charitable. A gift which includes persons 
who are not in need will be excluded. In Re Gwyon,

98
 a fund provid-

ing for a gift of clothing to boys in Farnham and district failed on the 

«7Re Coulthurst [1951] Ch. 661 at 665-666. See generally (2000) 20 L.S. 222 (A. Dunn). 
88 R e D arl i n g  [ 18 9 6 ]  1  C h .  5 6 :  " t o  t h e  p oo r  a n d  t h e  s e rv i c e  o f  G o d. "  
89 

Re Scar isbrick [1951] Ch .  622;  Re C ohen [1973] 1  W.L.R .  415.  
90 

Weir v Crum-Brown [1908] A.C. 162:  "indigent  bachelors and widowers who  have shown  
sympathy wi th science."  

91 
Re Lucas [1922] 2  Ch.  52 (oldest  re spectable  inhabi tant s  in  Gunvi l l e) .  

92 
Re W all  (1889) 52 Ch.D.  570.  

93
Att-Gen v Ironmongers Co (1834) 2  My. & K. 526 (debtors);  Biscoe v Jackson (1887) 35  
Ch.D.  460 (soup ki t chen for  the pa r i sh of  Shoreditch);  Re C oulthurst  [1951] Ch. 661  
(widows and o rphaned chi ldren o f  employees) .  

94 
Re N or th D evon  and W es t Som erse t  Re lie f  Fund  Trust  [1953]  1  W.L .R.  1260 ( f l ood di s  
aster). 

95 
Re G ard om  [19 14]  1  Ch .  66 4 ;  Re D e  C ar tere t  [193 3]  C h .  10 3 .  

96 
Mary Clark Home Trustees v Anderson [1904] 2 K.B. 745;  Re Gardom (above);  Re Young  
[1951] Ch.  344.  

97 
[1954] Ch.  265.  cf .  Re Niyazi ' s  W.T.  [1978] 1  W.L.R.  910 (gi f t  fo r  " the const ruct ion of  a  
working men's hostel" in Famagusta,  Cyprus held chari table  by Megarry V. -C. "al though i t  
was despe rat ely  near  the  borde r - l i ne . " ) .  But  some  homes fo r  worki ng cl a s ses  have been  
regi st e red a s  cha ri t i e s  where  the re  w ere ot her  fact o r s  whi ch i ndi cat ed a  r equi rement  o f  
poverty.  Annual  Report  1965,  App.C,  para . I .A.9.  

98 
[1930] 1  Ch.  255.  
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ground that the conditions for qualification, precise though they 
were in many ways, failed to exclude affluent children." It is no 
objection, however, that the scheme operates by way of bargain 
rather than bounty, i.e. that the beneficiaries are required to contrib-
ute to the cost of the benefits they receive.' 

There is no need for the trust to be an endowment. A trust may be 
charitable although the trustees may distribute the capital. A trust 
was upheld in Re Scarisbrick

2
 "for such relations of my... son and 

daughters as in the opinion of the survivor of my. . . son and daugh-
ters shall be in needy circumstances . . .  as the survivor. . . shall by 
deed or will appoint." This was a trust for "poor relations," and 
there is no requirement, in poverty cases, for public benefit.

3
 But 

there can be no charitable trust, even in the poverty category, where 
the persons to be benefited are specified individuals; and such a 
construction is more likely where the capital of a trust may be 
immediately distributed. But it is not decisive. 

Nor is it an objection that the persons to be benefited are to be 
selected at the discretion of the trustees.

4
 It is necessary, of course, 

that there should be a duty and not a mere power to select,
5
 and that 

the discretion is exercisable only in favour of those who are poor. 

C. The Advancement of Education 

i. Meaning of Education. The second head has its origin in the 
phrases in the Preamble which speak of "the maintenance of schools 
of learning, free schools and scholars in universities" and "the 
education and preferment of orphans." The endowments, some of 
course very ancient, of many schools and colleges and universities 
are based on this provision. Education in school and university is 
now however accepted as being within the responsibility of the 
State; and it is not surprising that modern cases have substantially 
widened the concept of educational charity. It can now cover almost 
any form of worthwhile instruction or cultural advancement, except 
for purely professional or career courses. 

15-014 

99 They also excluded black boys. This caused no comment at the time; but would no doubt do 
so today, above, para.13-002. See further [1981] Conv. 131 (T. Watkin); Annual Report 
1983, para. 19; Annual Report 1987, para. 14. 

1 Re Cottam's W.T. [1955] 1 W.L.R. 1299; Le Cms v Perpetual Trustee Co Ltd [1969] 1 A.C. 
514; Joseph Rowntree Memorial Trust Housing Association Ltd v Att-Gen [1983] Ch. 159 
(dwellings for sale to elderly at 70 per cent cost). 

2 [1951] Ch. 622; Re Cohen [1973] 1 W.L.R. 415. 
3 Dingle v Turner [1972] A.C. 601; below, para.15-042. 
4 Gibson v South American Stores (Gath & Chaves) Ltd [1950] Ch. 177; Re Scarisbrick 

(above), Re Cohen (above). 
5 Re Cohen (above). 



410 Charitable Trusts 

The following trusts have been held charitable under this head: 
Education in the art of government,

6
 the production of a dictionary,

7 

the support of London Zoological Society,
8
 the establishment and 

maintenance of museums,
9
 the support of learned literary, scientific 

and cultural societies,
10

 a search for the Shakespeare manuscript,
11 

choral singing in London,
12

 the promotion of the music of Delius,
13 

classical drama and acting,
14

 the publication of the Law Reports,
15 

the 
study and dissemination of ethical principles and cultivation of a 
rational religious sentiment

16
 and even a "sort of finishing school 

for the Irish people" where "self-control, oratory, deportment and 
the art of personal contact" were to be taught.

17
 

15-015 ii. Research. Education requires something more than the mere 
accumulation of knowledge. There must be some sharing, or teach-
ing or dissemination, some way of showing that the public will 
benefit. There is no difficulty in the case of research which is likely 
to produce material benefit to the community, such as medical or 
scientific research.

18
 Such purposes would in any case come under 

the fourth head. But, on literary, cultural and scholarly subjects, the 
matter is less obvious. "I think, therefore," said Wilberforce J. in Re 
Hopkins,

19
 "that the word 'education' . . . must be used in a wide 

sense, certainly extending beyond teaching, and that the requirement 
is that, in order to be charitable, research must either be of educa-
tional value to the researcher or must be so directed as to lead to 
something which will pass into the store of educational material, or 
so as to improve the sum of communicable knowledge in an area 
which education may cover—education in this last context extend-
ing to the formation of literary taste and appreciation." 

6 
Re McDougall [1957] 1 W.L.R. 81. But not for the promotion of political causes; below, 
para. 15-020. The holding of conferences with a "political flavour" but not of a party  
political nature was upheld in Re Koeppler's W.T. [1986] Ch. 423. 

7 
Re Stanford [1924] 1 Ch. 73. 

8 
Re Lopes [1931] 2 Ch. 130. 

"British Museum Trustees v White (1826) 2 Sra. & St. 594; Re Pinion [1965] Ch. 85 
at 105. 

10 Royal  College  of Surgeons  v National Provincial Bank Ltd  [1952]   A.C.   631;  Re 
Shakespeare Memorial Trust [1923] 2 Ch. 398; Re British School of Egyptian Archaeology 
[1954] 1 W.L.R. 546. 

11 
Re Hopkins' W.T. [1965] Ch. 669. 

12 
Royal Choral Society v IRC [1943] 2 All E.R. 101. 

"Re Delius [1957] Ch. 299. 
14 Re Shakespeare Memorial Trust (above). 
"Incorporated Council of Law Reporting for England and  Wales  v Att -Gen  [1972] 

Ch. 73. 
t6Re South Place Ethical Society [1980] 1 W.L.R. 1565. 
"Re Shaw's W.T. [1952] Ch. 163. 
18 Royal College of Surgeons v National Provincial Bank Ltd (above). See also Annual Report 

1987, para.12. 
19 

[1965] Ch. 669 at 680. 
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In Re Hopkins,
20

 there was a testamentary gift to the Francis 
Bacon Society "to be earmarked and applied towards finding the 
Bacon-Shakespeare manuscripts." A "search, or research, for the 
original manuscripts of England's greatest dramatist (whoever he 
was) would be well within the law's conception of charitable 
purposes. The discovery would be of the highest value to history 
and to literature."

21
 The gift was held to be a valid charitable trust 

under this head and the fourth head. 

Re Shaw
22

 was distinguished. 

George Bernard Shaw, by his will, directed that his residuary 
estate should be devoted to researching the advantages of a pro-
posed British alphabet of 40 letters, in which each letter would 
indicate a single sound; and to translate his play "Androcles and 
the Lion" into the new alphabet. Harman J. held that the gift was 
not charitable "if the object be merely the increase of knowledge, 
that is not in itself a charitable object unless it be combined with 
teaching or education."

23
 

This is thought to be too narrow a view of education. Whether the 
trust in this case would be held charitable under Wilberforce J.'s test 
depends on the usefulness of the research, and that is a matter of 
individual judgment. Not every type of knowledge, whether re-
searched, disseminated or taught is capable of being education. Not 
schools for prostitutes or pickpockets,

24
 nor the training of spiritual-

istic mediums.
25

 

iii. Artistic and Aesthetic Education. In Royal Choral Society v 15-016 
IRC,

26
 the Court of Appeal upheld as charitable a trust to promote the practice 

and performance of choral works. Lord Greene said of the view that 
education meant a master teaching a class

27
: "I protest against that narrow 

conception of education when one is dealing with aesthetic education. In my 
opinion, a body of persons established for the purpose of raising the artistic 
state of the country. . .  is established for educational purposes." 

20 
ibid.  See al so McGovern v Att -Gen [1982] Ch. 321,  where research into human right s  and  
disseminat ion of the resul ts would have been chari table.  The trust  fai led for other reasons.  
The p romot i on o f  human  r i ght s  i s  cha ri t abl e;  above,  pa ra . 15 -001,  n . 8 .  

21 
ibid, at  679. 

22 
[1957] 1  W.L.R.  729.  

23 
ibid, at 737, referring to Rigby L.J. in Re Macduff[lS96] 2 Ch. 451. 

M
per Harman J. [1957] 1 W.L.R. 729 at 737; and in Re Pinion [1965] Ch. 85 at 105. 

25 
R e  H u m m e l t e n b e r g  [ 1923 ]  1  Ch .  237 .  c f .  F u n n e l l  v  S t e w a r t  [1996]  1  W.L .R .  288  ( fa i t h  
heal ing chari table) .  

26 
[1943] 2 A11E.R.  101.  

27 ibid, at 104. 
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In Re British School of Egyptian Archaeology
2
* a trust to excavate 

and discover Egyptian antiquities, to hold exhibitions and to pro-
mote the training and assistance of students in the field of Egyptian 
history was held charitable. In Re Delius,

29
 a gift to increase the 

general appreciation of the musical work of the composer was for 
the advancement of education. But it seems that a trust for "artistic" 
purposes is too vague to be charitable.

30
 

15-017 iv. Subjective Evaluation. The question whether a purpose is 
educational or not will depend in many cases upon the evaluation of 
its quality and usefulness for that purpose. Music, drama, literature, 
archaeology, museums; these and many more are included. But not 
bad music, ham acting, pornography, useless digging or collections 
of rubbish. In Re Delius,

31
 Roxburgh J. recognised that there would 

be difficulty if a manifestly inadequate composer had been chosen. 
A judge may be assisted by expert evidence. But that may not be 
conclusive, and artistic evaluation changes with the times. It is clear 
that the court will require to be satisfied of the merit of artistic 
work.

32
 The opinion of the donor that the gift is for the public 

benefit does not make it so. 

In Re Pinion,
33

 a testator gave his studio and its contents to 
trustees to enable it to be used as a museum for the display of his 
collection of furniture and objets d'art, and paintings, some of 
which were by the testator himself. 

Expert opinion was unanimous that the collection had no artis-
tic merit. One expert expressed his surprise that "so voracious a 
collector should not by hazard have picked up even one meritori-
ous object."

34
 The Court of Appeal held the trust void. "I can 

conceive," said Harman L.J., "of no useful object to be served in 
foisting upon the public this mass of junk. It has neither public 
utility nor educational value."

35
 

15-018 v. Youth. Sports at School and University. Education is 
specially concerned with the young. In many situations a provision 
for the young will be held charitable although the same provision for 
older people would fail. 

[1954] 1 W.L.R. 540. 
[1957] Ch. 299. 

0 Associated Artists Ltd v I.R.C. [1956] 1 W.L.R. 752 at 758; see also Royal Choral Society v 
IRC [1943] 2 All E.R. 101 at 107. 

1 [1957] Ch. 299. 
2 The same problem arises with many situations under the fourth head. 
3 [1965] Ch. 85. 
4 ibid, at 107. 
5 ibid. 
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In Re Mariette,
36

 there was a gift to provide Eton fives courts and 
squash rackets courts at Aldenham School. Eve J. upheld this, on the 
principle that learning to play games at a boarding school was as 
important as learning from the books. 

The sporting facilities need not be limited to a particular school or 
institution. In IRC v McMullen

37
 a trust to provide facilities for 

pupils at schools and universities in the United Kingdom to play 
association football or other games or sports was held valid by the 
House of Lords. Lord Hailsham said

38
: "The picture of education 

when applied to the young . . .  is complex and varied . . .  It is the 
picture of a balanced and systematic process of instruction, training 
and practice containing both spiritual, moral, mental and physical 
elements . . .  I reject any idea which would cramp the education of 
the young within the school or university campus, limit it to formal 
instruction, or render it devoid of pleasure in the exercise of skill." 
But this wide definition of education is not without its limits. Lord 
Hailsham stated that the mere playing of games or enjoyment or 
amusement or competition was not per se charitable nor necessarily 
educational; and that a trust for physical education per se and not 
associated with persons of school age or just above was not neces-
sarily a good charitable gift. 

Trusts for sport outside educational facilities and the services 
were formerly considered not charitable

39
 unless they came within 

the scope of the Recreational Charities Act 1958.
40

 The Charity 
Commissioners now recognise that, although the promotion of a 
particular sport for its own sake is not charitable, the promotion of 
community participation in healthy sport is charitable. This is dis-
cussed below.

41
 Intelligent games like chess are educational for 

young people; though Vaisey J. in Re Dupree 's Deed Trusts
42

 recog-
nised that here, as with outdoor games, the problem of distinguish-
ing between the influence of one activity and another was very 
difficult. He foresaw a slippery slope from chess to draughts, to 
bridge and whist, and stamp collecting and acquiring birds' eggs.

43 

We can say, however, that purposeful activities for the young receive 

[1915] 2 Ch. 284. For sport outside universities and schools, see below, para.15-031. 
[1981] A.C. 1; [1980] Conv. 173, 225 (J. Warburton); (1986) 1 Trust Law & Practice 22 (D. 
Evans). 
[1981] A.C. 1 at 18. 
Re Nottage [1895] 2 Ch. 649 (a prize for a yacht race). 
Below, para. 15-032. 
Below, para.15-031. 
[1945] Ch. 16; (a chess contest in Portsmouth for males under 21). This is not contrary to 
Sex Discrimination Act 1975. Charities are excepted: s.43. Sex Discrimination Act 1975 
(Amendment of Section 43) Order 1977 (SI 1977/528). A similar trust was established for 
girls in Portsmouth under 18; see (1977) 41 Conv.(N.s.) 8. 
ibid, at 20. 
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15-019 

15-020 

favourable treatment. The Boy Scout Movement
44

 and the National 
Association of Toy Libraries

45
 are charities, and a gift for an annual 

treat or field day for school children at Turton has been upheld as 
encouraging a study of natural history.

46
 

vi. Professional Bodies. Professional bodies may be charitable if 
their object is the advancement of education. The object of the 
Royal College of Surgeons

47
 was stated in the royal charter of 1800 

to be: "the due promotion and encouragement of the study and 
practice of the . . .  art and science of surgery." 

The fact that the College gives assistance and protection to its 
members is ancillary only; and the College was held to be a charity. 
Similarly, the Royal College of Nursing,

48
 as the advance of nursing 

as a profession in all or any of its branches was a charitable purpose. 
The Construction Industry Training Board was held to be charita-
ble,

49
 and subsequently most of the Industrial Training Boards have 

been registered as charities.
50

 

But if the object or one of the objects of the society is to promote 
the status of the profession or the welfare of its members, it will not 
be charitable. The General Medical Council was formerly held not 
to be charitable for this reason, but changes in its constitution led the 
Charity Commissioners to recognise it as charitable as promoting 
public health, the benefit to doctors being incidental.

51
 

vii. Political Propaganda Masquerading as Education.
52

 Po-
litical purposes are not charitable. They may be for the public bene-
fit, but they are partisan. The court cannot determine whether any 
particular programme is for the public benefit.

53
 Nor can such a trust 

be charitable even where the testator's project has subsequently 
been endorsed by Parliament.

54
 A trust for political purposes will 

fail. Attempts have been made to foster the doctrines of a political 

4 Re Webber [1954] 1 W.L.R. 1500. 
5 Annual Report 1973, para.41. 
5/te Mellody [1918] 1 Ch. 228. 
7 Royal College of Surgeons v National Provincial Bank Ltd [1952] A.C. 631. 
8 Royal College of Nursing v St. Marylebone BC [1959] 1 W.L.R. 1077; Institute of Civil 

Engineers v IRC [1932] 1 K.B. 149. 
' Construction Industry Training Board v Att-Gen [1973] Ch. 173. 
3 Annual Report 1973, para.39; cf. IRC v Oldham Training and Enterprise Council [1996] 

S.T.C. 1218 (not exclusively charitable because promotion of commerce conferred private 
benefits). 

1 Annual Report 2001/02, p. 19. 
2 Annual Report 1966, para.38 (warning the overworking of the word "education"); 1969, 

para.ll; 1971, paras 7-10; 1981, para.54. 
3 Bowman v Secular Society [1917] A.C. 406 at 421. 
* Re Bushnell [1975] 1 W.L.R. 1596 (national health system introduced after testator's death 

but before the litigation); (1975) 38 M.L.R. 471 (R. Cotterrell). 
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party under the guise of a trust for education by providing for the 
advancement of adult education on the lines of the principles of that 
party.

55
 In Re Hopkinson,

56
 Vaisey J. explained the principle as 

follows: "Political propaganda masquerading. . .  I do not use the 
word in any sinister sense . . .  as education is not education within 
the statute of Elizabeth . . .  In other words it is not charitable."

57
 But 

there is no doubt that the prospects of success are greater if purposes 
are presented in the form of education. In Re Scowcroft,

5&
 the gift 

was of income to be applied "for the furtherance of Conservative 
principles and religious and mental improvement," and this suc-
ceeded. Similarly in Re Koeppler 's Will Trusts

59
 a gift to further the 

work of an educational project was held charitable even though the 
testator's express aspirations (the formation of informed interna-
tional public opinion and the promotion of greater co-operation in 
Europe and the West) were not regarded as charitable. The project 
involved conferences with a "political flavour," but did not further 
the interests of a particular political party, nor seek to change the law 
or government policies. 

While a students' union is a charitable body, as being ancillary to 
the educational purposes of the college or university,

60
 the donation 

of union funds for political, or indeed for charitable purposes which 
are not educational, is not permitted. So in Baldry v Feintuck

61
 the 

use of union funds to campaign for the restoration of free school 
milk was restrained as political, although the fact that a students' 
union has political clubs is not inconsistent with its charitable 
status.

62
 

55 
B o n a r  L a w  M e m o r i a l  T r u s t  v  I R C  (1 933)  49  T .L .R .  2 20  (Co nse r va t i ve ) ;  R e  H o p k i n s o n  
[1949]  1  Al l  E.R.  346  (Social i s t ) ;  c f .  M cD ou ga l l  [1957] 1  W.L.R.  81.  See a l so R e  O gd en  
[1 9 33 ]  Ch .  67 8 ,  w he r e ,  h ow ev e r ,  a  t ru s t  f o r  L i be r a l  i n s t i t u t i o n s  wa s  u ph e l d  o n  o t h e r  
grounds. 

56 
[1949] 1  A11E.R.  346.  See al so McGovern  v  At t -Gen [1982] Ch. 321 and Sou thwood  v  At t -  
Gen ,  Th e Times,  July 18, 2000,  below,  para . 15 -036, where essent ial ly pol i t ical  t rust s were  
not  saved  by educat ional  e lements .  

57 ibid, at 350. 
58 

[1898] 2 Ch. 638;  cf .  in the field of religion, Re Hood [1931] 1 Ch. 240 (spreading Christian 
principles  by  ext ingui shing "the drink t raf f i c" ) .  

-
w

 [1986] Ch.  423;  [1985] Conv. 412 (T. Watkin) .  
60 

L o n d o n  H o s p i t a l  M e d i c a l  C o l l e g e  v  I R C  [ 19 76 ]  1  W. L .R .  61 3 .  T he  N a t i on a l  U n i on  o f  
Student s  i s  not  a  chari ty;  see A t t -G e n  v  R o ss ,  below.  

61 
[1972] 1  W.L.R.  552.  A donation to the  chari ty War on Want was also restrained, as  i t  was  
not  an educat ional  chari ty .  See Annual  Report  1983,  paras 95 and 96 and App.A; (1986) 1  
Tru s t  La w  &  P rac t i ce  47 (J .  Warburton) .  In  W ebb  v  O ' D oh er t y ,  Th e  T i m e s ,  Februa ry 11,  
1991 ,  expendi ture  on a  campaign  to  end the Gul f  War was rest rained.  

62 
At t -G en  v  R oss  [1986] 1 W.L.R. 252;  All  E.R. Rev.  1985 at  320 (P.  Clarke) .  (Prel iminary  
issue as to whether Attorney General  had standing to seek injunction to restrain donation of  
union funds to striking miners and famine aid in  Ethiopia).  By similar  reasoning, a chari ty  
cannot  gua rant ee t he  l i abi l i t i e s  o f  a  non -cha ri ty;  R o s e m ar y  S i m m on s  M e m o r i a l  H ou s i n g  
A ss oc i a t i on  L t d  v  U n i t ed  D om i n i on s  Tru s t  L t d  [1986]  1  W.L.R.  1440.  See further  [1988]  
Conv.  275 (J.  Warburton) .  
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15-021 viii. Private and Independent Schools. An educational institu-
tion cannot be charitable if it is operated for profit.

63
 The modern 

practice is to operate fee-paying schools as non-profit-making bod-
ies which can then obtain the fiscal benefits available to educational 
charities.

64
 The Charities Bill removes the presumption of public 

benefit, which will have to be actively demonstrated by private 
schools in future.

65
 

D. The Advancement of Religion
66

 

15-022 i. What is Religion? In Bowman v Secular Society,
67

 Lord 
Parker of Waddington suggested that any form of monotheism will 
be recognised as a religion, but the restriction to monotheism is 
probably now outmoded.

68
 Religion requires a spiritual belief. It 

may include, but is greater than, morality, or a recommended way of 
life. In Re South Place Ethical Society,

69
 one question was whether 

the Society's objects, which were the "study and dissemination of 
ethical principles and the cultivation of a rational religious senti-
ment," were charitable under this heading. Dillon J. held that they 
were not. "Religion as I see it, is concerned with man's relations 
with God, and ethics are concerned with man's relations with man. 
The two are not the same, and are not made the same by sincere 
enquiry into the question; what is God?"

70
 Similarly, the objects of a 

body such as the Freemasons, whose rules demand the highest per-
sonal, social and domestic standards, do not constitute a religion, 
even though they insist upon a belief in a divine spirit.

71
 Nor did 

Keren Kayemeth Le Jisroel, the organisation whose object was the 
settlement of Jews in Palestine and neighbouring lands.

72
 In any 

event, to be charitable, a trust must be for the advancement of 
religion; and this means "the promotion of spiritual teaching in a 
wide sense and the maintenance of the doctrines on which this rests, 

63 R e Gi r l s '  P u bl i c  Da y  S c h o ol  Tr u s t  [ 1 9 51 ]  C h .  4 00 .  
64 Abb ey ,  Malv ern  Wel l s  L td  v  Min i s t er  o f  Local  Go ve rnm ent  an d  Ho using  [1 951 ]  Ch .  728 .  
65 Below, para.  15-096. 
66 The on ly  re fe ren ce  t o  r e l i g ion  i n  t he  Pre amble  i s  t o  t he  r epa i r  o f  c hur ch es .  
67 [1917] A .C.  406.  
68 T ud o r  o n  C h a r i t i e s  ( 9 th  e d . ) ,  7 4 -7 6 .  T he  Ch a r i t i e s  B i l l  ( b e lo w ,  P t  8 )  d oe s  n o t  a d dr e s s  

this. 
69 [19 80]  1  W.L . R .  15 65;  [1 98 0]  C onv .  150  (S t .  J .  Ro bi l l i a r d) .  
70 i bid . ,  a t  157 1 .  Th e  So c i e ty  wa s  ch ar i t ab l e  un der  t h e  se co nd  a nd  f ou r th  hea d ings ;  abo ve ,  

par a .15 -01 4 ,  b e low,  pa ra .1 5 - 037 .  
71 U n i t e d  G r a n d  L o d g e  o f  A n c i e n t  F r e e  a n d  A c c e p t e d  M a s o n s  o f  E n g l a n d  a n d  W a l e s  v  

Holbor n  BC [1 957 ]  1  W. L .R .  1 08 0 .  S ee  a l so  Ber ry  v  S t .  M ar y l ebon e  B C [1 958 ]  Ch .  406 .  
(Theosophy held to be a philosophical  or metaphysical  conception, rather than  the advance  
ment  o f  rel i gion).  

72 K er e n  K a y em et h  L e  J i s r o e l  v  I R C [1 9 3 1]  2  K . B .  4 6 5;  af f d .  [ 1 93 2 ]  A .C .  6 5 0 .  
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and the observances that serve to promote and manifest it—not 
merely a foundation or cause to which it can be related."

73
 

ii. Religious Toleration Within Christianity. The advent of re-
ligious toleration in the seventeenth century permitted the recogni-
tion of Christian sects other than the Established Church, and it 
seems now that no distinction is drawn between them.

74
 Thus, trusts 

for Roman Catholics,
75

 Quakers,
76

 Baptists,
77

 Methodists,
78

 and the 
Exclusive Brethren,

79
 have been upheld. So also small groups, pro-

moting minority religions. In Thornton v Howe*
0
 Romilly M.R. 

went so far as to hold as charitable a trust for the publication of the 
sacred writings of Joanna Southcott, who claimed that she was with 
child by the Holy Ghost and would give birth to a new Messiah. In 
Re Watson,^ Plowman J. upheld a trust for the continuation of the 
work of God . . .  in propagating the truth as given in the Holy Bible" 
by financing the continued publication of the books and tracts of one 
Hobbs who, with the testator, was the leading member of a very 
small group of undenominational Christians. Expert evidence re-
garded the intrinsic value of the work as nil; but it confirmed the 
genuineness of the belief of the adherents of that small group. 

Cases like these raise the question of the limits of such trusts. This 
is an area where crankish views can be held with the greatest fervour 
and good faith. Should any belief, however outlandish, shared per-
haps by only a handful of friends, be entitled to the perpetuity and 
fiscal privileges given to charities? Or, should such a religion be 
required to show some relation to orthodox religious thought? This 
is not a question of public benefit, as "where the purpose in question 
is of a religious nature ... the court assumes a public benefit unless 
the contrary is shown."

82
 It seems, therefore, that, if a movement 

can establish that its tenets are within the scope of the Christian 
religion, it is no objection that those tenets are theologically un-
sound, or that the number of followers is minimal. Minority groups 

15-023 

3 ibid. 
Dunne v Byrne [1912] A.C. 407; Re Flynn [1948] Ch. 24. 5 

Dunn v Byrne, above. 
Re Manser [1905] 1 Ch. 68. 
Re Strickland's W.T. [1936] 3 All E.R. 1027. 
"The Voice of Methodism" was registered in 1965; Annual Report App.C, para.l. 
Holmes v Att-Gen, The Times, February 12, 1981. But their place of worship did not qualify 
for rating exemption in Broxtowe BC v Birch [1983] 1 W.L.R. 314; Annual Report 1982, 
App.B. See also App.C. 

0 (1862) 31 Beav. 14. As this gift was to take effect out of land, it was void as infringing the 
Statutes of Mortmain, now repealed. See (1997) 18 Legal History 1 (C. Stebbings). 

1 [1973] 1 W.L.R. 1472. See also Funnell v Stewart [1996] 1 W.L.R. 288 (faith healing 
upheld); (1996) 112 L.Q.R. 557 (R. Fletcher). 

2 per Plowman J. at 1482. See also Holmes v Att-Gen, The Times, February 12, 1981. The 
Charities Bill removes the presumption of public benefit; below, para.15-096. 
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are well looked after. But "doctrines adverse to the very foundation 
of all religion"

83
 cannot be charitable. 

15-024 iii. Non-Christian Religions. "The law of charity does not now 
favour one religion to another."

84
 The charitable status of non-

Christian religions is a question of growing importance because of 
the increase in the numbers of members of non-Christian religions 
among the population. A gift for the promotion of the Jewish relig-
ion has been upheld.

85
 Likewise the promotion of the faith of a 

Hindu sect.
86

 It is believed that Sikh temples and other centres of 
non-Christian worship have been accorded the non-domestic rating 
privileges applicable to charities,

87
 and there seems little doubt that 

all non-Christian religions will be treated equally. This situation 
may give rise to a number of difficult questions if charitable status is 
claimed for some mystical oriental and other cults.

88
 

15-025 iv. Related Purposes. A large number of purposes have been 
accepted as charitable, although indirectly connected with the ad-
vancement of religion. Again, only a few illustrations can be se-
lected. Many of these relate to the erection of churches or the 
maintenance of the fabric of religious buildings; which includes a 
window,

89
 a tomb in the church,

90
 and bells.

91
 A trust for a graveyard, 

even though restricted to one denomination, is charitable,
92

 but not a 
trust for individual tombs in the churchyard.

93
 

Similarly, a trust for the benefit of the clergy,
94

 or for the church 

83 p er  Ro mi l l y  M . R.  i n  Th o r nto n  v  H o w e ( 1 86 2 )  3 1  B e a v .  1 4  a t  2 0 .  
84 Varsani  v Jesani  [1999]  Ch.  21 9 at  235 .  See also Nevi l le Estates Ltd v Madden [1962] Ch.  

8 3 2 ;  G i l m o u r  v  C o a t s  [ 1 9 4 9 ]  A . C .  4 5 7 ^ t 5 8 .  F o r  h u m a n  r i g h t s  i s s u e s  s e e  ( 1 9 9 7 - 9 9 )  5  
Chari t y Law & Pract i ce Revi ew  153 (T.  Spring  and  F .  Quint );  (2001)  21 L .S .  36  (P.  Edge  
and J .  Loughrey) .  

85 Nevi lle  Estates Ltd v Madden [1962] Ch.  832.  The posi tion of Buddhism was left  open in Re 
South  P lace  E th i ca l  Soc i e t y  [19 80]  1  W.L .R .  1 565 .  

86 Varsani  v  Jesan i  [1999]  Ch .  219 . 
87 Local Government Finance Act 1988, Sch.5, para.ll, as amended by L.G.F.A. 1992,  

Sch.10, para.3. 
88 O n  " f r i n g e "  r e l i g i o u s  o r g a n i s a t i o n s ,  s e e  A n n u a l  R e p o r t  1 9 7 6 ,  p a r a s  1 0 3 - 1 0 8 ;  a n d  o n  

exorci sm,  paras 65 -67 .  The  Uni fi cat i on  Church  (t he "M oonies")  has al so  been  regi st e red;  
Annual  Report  1982,  paras 36 -38,  App.C. The At torney General  announced  on February 3,  
1 98 8 ,  t ha t  a  H ig h  C o u r t  ac t i o n  t o  d e p r iv e  t h e  " M o o nie s "  o f  c h ar i t a b l e  s t a t u s  w a s  be i n g  
dro ppe d .  As  t o  Sc i en to log y ,  se e  R.  v  Regi s t ra r  Ge ner a l ,  Ex  Se ge rdal  [1 97 0 ]  2  Q .B .  697  
(meet ing place  not  regist rable under Pl aces of  Worship Regi st rat ion  Act  1855).  It  does not  
hav e  ch ar i t ab l e  s t a tus .  O n  Ra s t a fa r i an i sm,  see  (20 01 )  15 1  N .L . J .  50 9  ( D .  O ' Br i en) .  

S 9 Re King  [1 92 3]  1  Ch .  2 43;  Re Raine  [195 6]  Ch .  4 17 .  
"" H oa r e  v  O s b o rn e  ( 1 8 6 6)  L . R .  1  E q .  5 8 5 .  
91 R e Pa r d o e  [ 1 90 6 ]  2  C h .  18 4;  a n  e x t re m e c as e ,  a s  t he  pu r p o se  wa s  t o  c o m m e mo r a t e  t he  

resto rat i on of  t he M onarchy .  
92 R e Ma n s e r  [ 1 90 5 ]  1  C h .  68 ;  R e  E i g h mie  [1 9 3 5 ]  C h .  5 2 4 .  
93 Lloyd v  Lloyd (1852)  2 Sim . (N.s . )  225 .  
94 Middleton v Cl i theroe (1798) 3 Ves.  734 (st ipends);  Re Wil l iams [1927] 2  Ch .  283 (educa  

t i on  of  can dida t es  fo r  M in i s t ry ) ;  Re F ors t er  [1 939 ]  Ch .  22 .  
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choir,
95

 and also for retired missionaries.
96

 Where the testator uses 
phrases like "for God's work,"

97
 or "for his work in the parish,"

98 

the court will often find circumstances to indicate that the purposes 
are intended to be limited to charitable religious purposes.

99
 

Finally, the promotion of religious harmony was recognised as 
charitable in 2003.' 

E. Other Purposes Beneficial to the Community
2
 

This is the residual head of charity; the most difficult, as Sir 15-026 
Samuel Romilly called it as he presented the formulation.

3
 The earlier three 

heads are in their nature charitable. There is no need in those cases to prove 
that the relief of poverty or the advancement of education or religion is 
beneficial. The public element there, as we will see,

4
 concerns the extent to 

which those benefits are made available to the public or a section of the 
public as opposed to a group of individuals. With the fourth head, however, 
it must be shown that the selected purposes are beneficial in the way which 
the law regards as charitable. 

i. The Spirit and Intendment of the Preamble. The Preamble   15-027 
has always constituted the general statement of charitable purposes. The 
purposes were: 

" . . .  the relief of aged, impotent and poor people; the main-
tenance of sick and maimed soldiers and mariners, schools of 
learning, free schools, and scholars in universities; the repair of 
bridges, ports, havens, causeways, churches, sea banks and high-
ways; the education and preferment of orphans; the relief, stock, 
or maintenance of houses of correction; the marriage of poor 
maids; the supportation aid and help of young tradesmen, handi-
craftsmen and persons decayed; the relief or redemption of pris-
oners or captives; the aid or ease of any poor inhabitants 
concerning payment of fifteens, setting out of soldiers and other 
taxes." 

Since its repeal, the cases themselves are the source of the principle. 
A purpose which is expressly included in the Preamble is charitable; 

""Re Royce [1940] Ch. 514. 
96Re Mylne [1941] Ch. 204; Re Moon's W.T. [1948] 1 All E.R. 300. 
97 Re Barker's W.T. (1948) 64 T.L.R. 273. See also Re Darling [1896] 1 Ch. 50. 
9SRe Simson [1946] Ch. 299; below, p.439. 
"Re Moon's W.T. [1948] 1 All E.R. 300. 

1 Annual Report 2003/2004, p.8. 
2 See generally (1983) 36 C.L.P. 241 (H. Cohen). Most new registrations are under this  

heading; Annual Report 1985, para.8. 
3 Morice v The Bishop of Durham (1805) 10 Ves. 522 at 531. 
4 Below, paras 15-038 et seq. 
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and also one covered by case authority. But "not every object of 
public general utility must necessarily be a charity."

5
 The purpose 

need not be eiusdem generis with those listed in the Preamble, but 
must be charitable in the same sense.

6
 When new purposes arise, it 

is not sufficient to show that the purpose is beneficial. It must be 
shown to be beneficial within the spirit and intendment of the Pre-
amble, or by analogy from the principles established by the cases.

7 

In Williams' Trustees v IRC,
S
 a trust for promoting the interests of 

the Welsh community in London failed, on the ground that the 
objects of the trust, though beneficial to the community, were not 
beneficial in the way which the law regards as charitable. Similarly, 
trusts for international co-operation have usually failed, either on the 
ground that their purposes are not within the spirit and intendment 
of the statute,

9
 or because they are political.

10
 On the other hand, in 

Scottish Burial Reform and Cremation Society v Glasgow Corp.,
u
 a 

non-profit-making cremation society was held charitable by analogy 
with cases holding burial grounds to be so, though neither facility 
receives specific mention in the Preamble. Over the years, of course, 
the law has been developed in a radical manner. There is no defini-
tional boundary to the fourth class; any purpose can be argued as 
coming within it; and Russell LJ. went so far as to say that if a 
purpose is beneficial to the community, it is prima facie charitable in 
law, and that the analogy approach is too restrictive.

12
 The treatment 

of the problem has been much improved by the obligation first 
imposed by the Charities Act 1960 to register charities with the 
Charity Commissioners.

13
 For, as part of their jurisdiction to register 

or to refuse registration, the Commissioners have built up a valuable 
range of precedents by which they can be guided. As we have seen, 

5 
per Lindley L.J. in Re Macduff [1896] 1 Ch. 451 at 456; Att-Gen v National Provincial and 
Union Bank of England [1924] A.C. 262 at 265. 

6 Re Strakosch [1949] Ch. 529. 
7 

See Williams' Trustees v IRC [1947] A.C. 447 at 455. See also Brisbane C.C. v Att-Gen for 
Queensland [1979] A.C. 411 at 422. 

8 [1947] A.C. 447. The trust was later validated under the Charitable Trusts (Validation) Act 
1954, para.15-058, below; Annual Report 1977, paras 71-80. 

9 Re Strakosch [1949] Ch. 529 (the furthering of understanding between the Union of South 
Africa and the Mother Country); cf. Annual Report 1983, para.18; Keren Kayemeth Le 
Jisroel v I.R.C. [1932] A.C. 650 (resettlement of Jews). See Picarda, 166-167. 

10 See McGovern v Att-Gen. [1982] Ch. 321, below, para.15-035; Re Koeppler's W.T. [1986] 
Ch. 423 (formation of an informed international public opinion and promotion of greater 
co-operation in Europe and the West not regarded as charitable, although gift upheld as 
being for the furtherance of the work of a charitable educational project). 

11 [1968] A.C. 138. 
12 Incorporated Council of Law Reporting v Att-Gen [1972] Ch. 73 at 88. cf. Re South Place 

Ethical Society [1980] 1 W.L.R. 1565, where Dillon J. preferred the analogy approach. See 
Annual Report 1985, paras 24-27 (analogy required, but strict approach to it undesirable); 
Att-Gen of the Cayman Islands v Wahr-Hansen [2001] 1 A.C. 75. 

"Below, para. 15-079. 
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a flexible approach allows new purposes to be recognised.
14

 There is 
an appeal from the Commissioners' decision to the court.

15
 

ii. The Test is What the Law Treats as Charitable. The ques- 15-028 
tion whether a purpose is beneficial to the community is one that the court 
must decide in the light of all the evidence available. What the donor thought, 
or what other people think is not the issue. In a sense, the test is objective, yet 
the judges, as we saw in the case of artistic questions, cannot avoid making a 
subjective choice. 

In National Anti-Vivisection Society v Inland Revenue Commis-
sioners,

16
 the question was whether the Society was entitled to 

relief from income tax on the ground that its object, which was 
the total suppression of vivisection, was charitable. The protec-
tion of animals from cruelty is a charitable purpose.

17
 Vivisection, 

on the other hand, is a necessary part of medical research and, as 
such, is itself beneficial to the community. The question, as Lord 
Simonds said "is whether the court, for the purposes of determin-
ing whether the object of the society is charitable may disregard 
the finding of fact that any assumed public benefit in the direction 
of the advancement of morals and education was far outweighed 
by the detriment to medical science and research and conse-
quently to the public health which would result if the society 
succeeded in achieving its object, and that on balance, the object 
of the society, so far from being for the public benefit, was 
gravely injurious thereto".

18
 

The court undertook to make the value judgment, "weighing 
conflicting moral and material utilities." On balance, on the evi-
dence available to it, the suppression of vivisection was not bene-
ficial to the public, and the claim failed. 

iii. Examples of Trusts under the Fourth Head. The number of   15-029 
cases decided under the fourth head is enormous, and only the main groups 
can be examined. 

(a) Specific Mention in the Preamble. Age and Sickness. The    15-030 
Preamble refers to the "relief of aged, impotent and poor people." The 
phrase is construed disjunctively, and there is no need to show that the 
purpose of a trust includes all three. Thus, in Re Robinson,

19
 

14 Above, para. 15-007. 
15 Below, para. 15-080. 
16 [1948] A.C. 31. See also Decisions, Vol.2 (1994) 1 (Animal AID, to prevent exploitation of 

animals by man, not charitable). 
"Below, para. 15-034. 
18 [1948] A.C. 31 at 60-61. 
19 [1951] Ch. 198; Re Gosling (1900) 48 W.R. 300 ("old and worn-out clerks" of the bank); 

Re Wall (1889) 42 Ch.D. 510 (those "not under 50" were "aged"). This is outmoded;  
Bryant (D.V.) Trust Board v Hamilton City Council [1997] 3 N.Z.L.R. 342. 
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a gift for old people over 60 years of age was upheld; and also trusts 
for the provision of housing for the aged.

20
 Impotent means physi-

cally handicapped; and in Re Lewis,
2
^ a gift of £100 each to 10 blind 

girls and 10 blind boys in Tottenham was valid, there being no 
requirement that they should also be poor. "It would be as absurd to 
require that the aged must be impotent or poor as it would be to 
require the impotent to be aged or poor, or the poor to be aged or 
impotent."

22
 

But difficulties arise where the rich participate. What would be 
the effect of a gift for the relief of aged peers or impotent million-
aires?

23
 The answer is that "The word 'relief implies that the per-

sons in question have a need attributable to their condition as aged, 
impotent or poor persons which requires alleviating, and which 
those persons could not alleviate, or would find difficulty in alleviat-
ing, themselves from their own resources. The word 'relief is not 
synonymous with 'benefit.' . .. Thus a gift of money to the aged 
millionaires of Mayfair would not relieve a need of theirs as aged 
persons."

24
 

Some of the other instances given in the preamble occasionally 
receive mention,

25
 but there is reluctance to rely on them if the gift 

would not otherwise be charitable under Lord Macnaghten's classi-
fication. Their effect, now that the preamble is repealed, is obscure, 
but those that have been acted on by the courts will presumably 
continue in effect, for the preamble was never a substantive provi-
sion and hence its repeal cannot affect the authority of cases based 
on it.

26
 

A trust for the relief of the sick is charitable,
27

 and so are trusts for 
the support of hospitals.

28
 Indeed, prior to the introduction of the 

National Health Service in 1946, such hospitals were probably the 
greatest beneficiaries of charitable gifts, and the main hospital serv-
ice of the nation was dependent on charity. It is no objection in this 
context that the benefits will be received by the rich as well as the 

20 
Re Cottam [1955] 1  W.L.R.  1299;  Joseph Rowntree Mem orial  Trus t  Housing Associat ion  
LtdvAtt-Gen [1983] Ch. 159, (1983) 46 M.L.R. 782 (R. Nobles),  All  E.R. Rev. 1983 at  356  
(P.  Cl a rke );  Re D unlop (deceased) (1984) 19 N orthern I re land Judgm ents Bul let in.  See  
Annual  Report  1967 ,  pa ras  22 -29 (Homes fo r  ol d peopl e ) .  

21 
[1955] Ch. 104.  

22 
J o s e p h  R o w n t r e e  M e m o r i a l  T r u s t  H o u s i n g  A s s o c i a t i o n  L t d  v  A t t - G e n  [ 1 9 8 3 ]  C h .  1 5 9  
at  171. 

23 
(1951) 67 L.Q.R. 164;  (1955) 71 L.Q.R. 16 (R.E.M.).  For the view that  the poor cannot  be  
excl uded,  see Re M acduf f  [1896] 2  Ch.  451 .  

24 
Joseph Row ntree M em oria l  Trus t  H ous ing Associa t ion L td v A t t -G en,  above,  a t  171 .  

25 
e.g.  "The set t ing out  o f  sol di e rs";  Re Dri f f i l l  [1949] 2  Al l  E .R.  933 .  

26 
See Chari t i es  Act  1960,  s .38(4) ,  un repealed by Chari t i es  Act  1993.  

27 
Including fai th  heal ing;  Funnel!  v Stewart [1996] 1  W.L.R.  288.  

28 
Re Smith's  W.T.  [1962] 2  Al l  E.R.  563. 
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poor; nor that the hospital was a private hospital for paying pa-
tients.

29
 Ancillary purposes consistent with the object of the hospital 

are included, such as benefits for nurses,
30

 which improve the quality 
of the service, and the provision of accommodation for the relatives 
of the critically ill.

3
' A nursing home privately owned and run for 

profit is not however a charity.
32

 

(b) Social, Recreational and Sporting Trusts. Great difficulty has 
been experienced in establishing a dividing line to determine the 
validity of trusts for social, recreational or sporting purposes. The 
uncertainty caused by a series of cases in the 1940s and 1950s 
created doubts as to the charitable status of a number of institutions 
which had always been assumed to be charitable, such as the Na-
tional Playing Fields Association, the Women's Institute and a num-
ber of local activities such as village halls. The Recreational 
Charities Act 1958 rescued them, but made no attempt to deal with 
the many problems thrown up by these cases. They will provide a 
useful background to the Act. 

A trust to provide sporting facilities was not charitable,
33

 unless, 
as has been seen, the facilities were for pupils of schools or universi-
ties, in which case they would be regarded as being for the advance-
ment of education,

34
 or within the armed forces, when they would 

contribute to the safety and protection of the country,
35

 or where the 
game was itself of an educational nature.

36
 

The Charity Commissioners have recently reviewed the charitable 
status of sporting activities.

37
 They now recognise as charitable the 

promotion of community participation in healthy recreation. Clubs 
(known as Community Amateur Sports Clubs) which provide facili-
ties for playing particular sports capable of improving health and 
fitness are charitable provided membership is open and affordable. 
120 such clubs had been registered by the end of March 2004.

38
 It 

remains the case that the promotion of a particular sport for its own 
sake is not charitable, likewise mere recreation.

39
 

15-031 

29 
Re Resch's  W.T.  [1969] 1 A.C. 514;  [1978] Conv. 277 (T. Watkin);  (1999) 62 M.L.R. 333 at  
339 (M.  Cheste rman).  

30 
R e  W hi t e ' s  W .T .  [1951] 1  Al l  E.R.  520.  

31 
R e  D e an ' s  W . T .  [1950] 1  Al l  E.R.  882 .  

32 
R e  R es c h ' s  W . T ,  above ,  a t  540.  

33 
Re Not tage [1895] 2 Ch. 649 (prize  for  a yacht  race);  Re  P at ten  [1929] 2 Ch.  276 (cricket );  
I R C  v  M c M ul l en  [1981] A .C .  1  a t  15 ,  where  t he point  was  expressly  l e f t  open .  

34 
R e  M a r i e t t e  [1915]  2  Ch.  284;  above,  pa ra . 15 -018;  Lo n d o n  H os p i t a l  M e d i c a l  C o l l e ge  v  
I R C  [1976] 1  W.L .R .  613;  [1978]  Conv.  92  (N .  Gravel l s ) .  

35 
R e  G ra y  [1925] Ch.  362 .  

1 6
 R e  D u pr ee ' s  D eed  Tr us t s  [1945] Ch .  16,  above,  pa ra .15 -018.  

37 
See thei r  publ icat ion RR11,  C ha r i t ab l e  S t a t us  and  Sp or t  (2003).  

38 
Annual  Report  2003/2004, p.5. Such clubs are el igible for tax relief under Finance Act  2002  
even i f not  chari table.  But  see the Chari t i es Bil l ,  below,  para . 15 -095,  n.13. 

39 
Subject  to  the  Recreat ional  Chari t i es  Act  1958,  di scussed below.  



424 Charitable Trusts 

In IRC v Glasgow Police Athletic Association,
40

 the Associa-
tion, whose object was "to encourage and promote all forms of 
athletic sport and general pastimes" was held not to be charitable. 
In so far as the objects were concerned with the "encouragement 
of recruiting, the improvement of the efficiency of the force and 
the public advantage"

41
 they would have been charitable. But the 

provision of mere recreation was not charitable; nor could it, in 
the circumstances of the case, be held to be merely incidental to 
the main purpose. It was therefore fatal to the claim. 

15-032 Gifts for the establishment of recreation grounds for the public 
generally or for the inhabitants of a particular area have been held 
charitable,

42
 likewise particular sporting facilities.

43
 However, as 

has been seen, in Williams' Trustees v IRC,
44

 a trust for the promotion 
of Welsh interests in London by various means, most of which were 
charitable, failed because they involved a "social" and recreational 
element.

45
 Further problems arose in a stamp duty context in IRC v 

Baddeley in 1955.
46

 

Land was conveyed to a Methodist Mission "for the promotion 
of the religious, social and physical well-being of persons resident 
in . . .  West Ham and Leyton . . .  by the provision of facilities for 
religious services and instruction; and for the social and physical 
training and recreation of. . .  persons who . . . are in the opinion 
of [local Church] leaders members or likely to become members 
of the Methodist church . . . and of insufficient means otherwise 
to enjoy the advantages provided . . . "  By a majority of four to 
one (Lord Reid dissenting), the House of Lords held that the 
purposes were not exclusively charitable, because of the inclusion 
of purely "social" purposes; and three of their Lordships further 
held that the requirement of public benefit was not satisfied.

47
 

40 
[1953] A.C. 380.  

41 
per Lord Normand ,  ib id . ,  at  395 .  

42 
Re M adden [1932] Ch.  133;  R. v D oncaster Metropoli tan BC Ex p.  Braim (1989) 57 P.  &  
C.R.  1;  Oldham BC v Att -Gen [1993] Ch.  210;  cf .  Liverpool City Council  v  Att -Gen,  The  
Times,  May 1,  1992 (covenant  by council  to use donated l and as recreat ion ground did not  
create chari table t rust).  

43 
Annual  Report  1984 ,  pa ras  18 -25 (Oxford Ice Skat ing  Associat i on cha ri t abl e  under  t he  
1958 Act  and the general  law). Birchfield Harriers Athlet ics Club was refused registrat ion;  
Annual  Report  1989,  para .53.  

44 
[1947] A.C.  447,  above,  pa ra .15 -027.  

45 
Thi s  e l ement  was del et ed i n  1977,  when t he Chari t y  Commi ssione rs  val i dat ed t he Trust  
under  Chari t able  Trust s  (Val idat ion)  Act  1954,  below,  pa ra . 15 -058;  Annua l  Report  1971,  
pa ras  71 -80.  

46 
[1955] A.C. 572.  

47 
Below, para. 15-047. 
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The Recreational Charities Act 1958
48

 attempted to remove the 
uncertainty caused by these decisions. The object was to give statu-
tory recognition to a number of trusts which had always been re-
garded as charitable, "without enlarging the definition of charity or 
encroaching on existing authorities (including Baddeley's Case it-
self), or making any institution charitable which was not ordinarily 
regarded as charitable before that decision." It validates prospec-
tively and retrospectively certain cases of the provision of recrea-
tional or other leisure-time occupations if the facilities are provided 
in the interests of social welfare.

49
 Section 1 reads: 

"—(1) Subject to the provisions of this Act, it shall be and be 
deemed always to have been charitable to provide, or assist in the 
provision of, facilities for recreation or other leisure-time occupa-
tion, if the facilities are provided in the interests of social 
welfare: 

Provided that nothing in this section shall be taken to derogate 
from the principle that a trust or institution to be charitable must 
be for the public benefit.

50
 

(2) The requirement of the foregoing subsection that the facili 
ties are provided in the interests of social welfare shall not be 
treated as satisfied unless— 

(a) the facilities are provided with the object of improving the 
conditions of life for the persons for whom the facilities 
are primarily intended; and 

(b) either— 
(i) those persons have need for such facilities as afore-

said by reason of their youth, age, infirmity or dis-
ablement, poverty or social and economic 
circumstances; or 

(ii) the facilities are to be available to the members or 
female members of the public at large.

51
 

(3) Subject to the said requirement, subsection (1) of this sec 
tion applies in particular to the provision of facilities at village 
halls, community centres and women's institutes, and to the pro 
vision and maintenance of grounds and buildings to be used for 
purposes of recreation or leisure-time occupation and extends to 
the provision of facilities for those purposes by the organising of 
any activity." 

! (1959) 23 Conv.(N.s.) 15 (S. Maurice); (1958) 21 M.L.R. 534 (L. Price); [1980] Conv. 173 
(J. Warburton). ' Selected as the criterion because the phrase appeared in other similar 

provisions, and had 
been judicially interpreted; House of Commons Official Report, 322; February 11, 1958. ' 

Below, paras 15-038 et seq. 1 See Guild v IRC [1992] 2 A.C. 310. This provision is amended 
by the Charities Bill (below, 
para. 15-095) so that facilities for males only are included. 
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15-033 It will be seen that the Act has little effect upon the cases previ-
ously discussed. The "Welsh people" do not come within section 
l(2)(&)(i)

52
; nor would the "Methodists or persons likely to become 

Methodists" in Baddeley
53

; nor the Glasgow police, who would 
presumably not be covered by "social and economic circum-
stances."

54
 

Village halls, women's institutes and so forth were included in 
subsection (3) to overcome any argument that their activities were 
not within the spirit and intendment of the Preamble. Express provi-
sion is made also for Miners' Welfare Trusts in section 2.

55
 

To meet the "social welfare" qualification, the facilities must be 
provided with the object of improving the conditions of life for the 
persons for whom they are primarily intended. In IRC v McMullen

56 

(the Football Association Youth Trust case), the majority of the 
Court of Appeal

57
 adopted a restrictive view, considering that the 

words implied that only "the deprived" can benefit. On the other 
hand, Bridge L.J. adopted a more liberal approach. Social welfare is 
not limited to the deprived. "Hyde Park improves the conditions of 
life for residents in Mayfair as much as for those in Pimlico or the 
Portobello Road."

58
 The approach of Bridge L.J. was adopted by the 

House of Lords in Guild v IRC,
59

 where a gift for the benefit of a 
public sports centre was held charitable under the Act. Section 1(2) 
was satisfied where the object of the gift was to improve the condi-
tions of life of the community generally. The facilities of the centre, 
which promoted physical well-being, would have this effect. There 
is no requirement under the Act for an educative element in the 
provision of recreational facilities.

60
 

The social welfare element requires something more than a group 
of individuals combining together, as a club or society, to benefit 
themselves.

61
 The view of the Charity Commissioners is that social 

welfare has two characteristics: an ethical element (the meeting of 
needs which ought to be met by society, otherwise the conditions of 
life of the class concerned will be inadequate), and altruism (seeking 

52 
Williams v IRC [1947] A.C.  447.  

53 
Above.  

54 
IRC v Ci ty o f  Glasgow  Police Ath le tic Assoc iat ion [1953] A .C.  380.  

55 
Wynn v  Skegness UDC [1966] 1  W.L .R.  52.  The Chari t i e s  Bi l l  (bel ow Pt  8 )  r epeal s  s . 2 .  

56 
Above ,  pa ra . 15 -018.  

57 
[1979] 1  W.L.R .  130,  e speci al ly  a t  138.  The  poi nt  was l ef t  open  in  the  House o f  Lords;  
[1981] A.C. 1 .  

58 
At  143.  

59 
[1992] 2  A .C.  310;  [1992] Conv .  361  (H .  Norman);  (1992) 51 C .L. J .  429  ( J .  Hopki ns ) .  

60 
Decisions,  Vol .5  (1997),  pp.14 -19.  

61 
See Re Lip insk i ' s  W .T,  [1976] Ch.  235,  above ,  pa ra . 14 -002;  Annual  Repor t  1989,  pa ras  
48-55 (Birchfield Harriers Athlet ics Club did not  sat isfy s.l (2));  Deci sions, Vol .1 (1993), 4  
( r i f l e  c l ub not  wi t hi n s . l (2 )) ;  Deci si ons,  Vol . 5  (1997),  p . 7  (Nort h Tawt on Rugby  Uni on  
Footbal l  Club fai l ed public  benefi t  and social  wel fare  t est s) .  
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to improve the conditions of life of others).
62

 The Commissioners 
have recently reviewed the Act.

63
 They considered that facilities for 

entertainment alone would not generally qualify, and that facilities 
for a single sport would be less likely to satisfy the "social welfare" 
test than facilities for a range of sports. They also considered that 
ethnic minority groups might be able to demonstrate need by reason 
of their social or economic circumstances for the purposes of 
s.l(2)(b)(i). Where facilities were provided for a restricted class 
falling within that provision, it may be questionable in some cases 
whether the public benefit test was satisfied. Each case should be 
decided on the basis of general principles. As we have seen, the 
Commissioners have also provided recent guidance on the charitable 
status of sporting activities outside the 1958 Act.

64
 

(c) Animals. Trusts for the welfare of animals generally are chari- 15-034 
table, though gifts for specified animals are not.

65
 The charitable status of 

gifts to animals was originally limited to the welfare of animals which were 
useful to man,

66
 and this rule was justified on the basis of public utility. More 

recently, the category has widened, although there are no words in the 
Preamble to support such gifts. The grounds of validity of such gifts have 
been differently stated in England and in Ireland. In Ireland, it is the simple 
and obvious good of the welfare of the animals themselves.

67
 In England, the 

cases are justified on the ground that they "tend to promote and encourage 
kindness towards [animals], and to ameliorate the condition of the brute 
creation, and thus to stimulate humane and generous sentiments in man 
towards the lower animals, and by this means to promote feelings of 
humanity and morality generally, repress brutality, and thus elevate the 
human race."

68
 On this basis, trusts have been upheld for a home for lost 

dogs,
69

 cats and kittens needing care and attention,
70

 the Society for the 
Prevention of Cruelty to Animals,

71
 and for hospitals,

72
 and humane 

slaughtering.
73

 But there are limits. We have seen that a trust for the abolition 
of vivisection was not charitable because its purposes would, on balance, 
cause more 

62 
Decisions, Vol .5  (1997),  p .7.  

63 
See their publication RR4 (2000). The provision of internet faci lit ies in a deprived area has  
been recognised;  Annual  Report  2003 /2004,  p .27 .  

" A b ov e ,  p a ra .  1 5 - 0 31 .  
65 

Above, para. 14 -011. 
66 L on d o n  U niv e r s i t y  v  Ya r r o w ( 18 5 7 )  1  D e  G .  &  J .  7 2 .  
67 

Arm strong v Reeves (1890) 25 L.R.Ir .  325.  
68 

Re Wedgwood [1915] 1  Ch.  113,  per Swinfen-Eday L. J .  a t  122.  See al so R e Green's  W.T.  
[1985] 3  Al l  E.R.  455.  

69 
Re D ouglas  (1887)  35 Ch.D .  472.  

70 
Re M oss  [1949]  1  Al l  E.R .  495.  

71 
Tat ham  v  D rum m ond (18 64)  4  De  G J .  &  S m.  48 4 .  See  A nn ua l  Rep or t  197 9 ,  pa ra . 2 0 .  

72 L on d o n  U niv e r s i t y  v  Ya r r o w ( 18 5 7 )  1  D e  G .  &  J .  7 2 .  
73 Tatham v  Dr um mon d (a bo ve) .  
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harm than good to the public. The borderline in these cases is hard to 
draw. In Re Gmve-Gmdy,

74
 the Court of Appeal decided that it had 

been overstepped, Russell L.J. expressing the view that the author-
ities had reached the furthest admissible point of benevolence in 
construing as charitable, gifts in favour of animals. There was a trust 
for the setting up of an animal refuge where the animals, birds and 
other creatures should be safe from molestation by man. A sanctuary 
which deprived mankind of all rights of involvement was not for the 
public benefit. This view may now be outmoded. 

The decision does not cast doubt upon the charitable status of 
animal sanctuaries generally. Many purposes connected with ani-
mals could be made charitable by being expressed in terms of edu-
cation

75
 or of environmental preservation.

76
 

15-035 (d) Political Trusts. Trusts whose object, direct or indirect, is the 
support of one political party are clearly not charitable.

77
 The bor-

derline between such trusts and trusts where political propaganda 
was "masquerading as education" has been discussed.

78
 

The general principle is that political trusts are not charitable. In 
Re Bushnell,

79
 the testator left money for "the advancement and 

propagation of the teaching of socialised medicine." The trust was 
neither an educational charity nor charitable under the fourth head-
ing. The testator had died in 1941, and at that time legislation would 
have been required to achieve the purpose. The desirability of such 
legislation was a political matter. It made no difference that a na-
tional health service had subsequently been introduced, as the rele-
vant time for judging the matter was the testator's death. 

A second reason for the failure of the Anti-Vivisection trust
80

 was 
that the objects of the Society required a change in the law. The 
majority treated this as necessarily being a political purpose. Lord 
Normand stressed that this should only be so where, as here, the 
change in the law was a predominant object*

1
 while Lord Porter, 

who dissented, would have excluded only trusts which were purely 

74 [1929] 1 Ch.  557 (compromised on appeal ;  Att -Gen v Plowden [1931] W.N. 89). cf.  Att -Gen  
(N.S .W. )  v Sawtel l  [1978]  2 N .S .W.L.R . 200 .  

75 R e L op e s  [ 1 9 31 ]  2  Ch .  1 3 0 .  
76 See  Ann ual  Re por t  1 973 ,  par a .4 0 .  
77 Bonar Law Memorial  Trust  v IRC (1933) 49  T.L .R.  220 (Conservat i ve);  Re Ogden [1933]  

Ch .  678 (Libe ral );  Re Hopkinson  [1949] 1  Al l  E .R . 346  (Soci al i s t :  t he whole t enor  o f t he  
gi ft  was  t o  mask  pol i t i cal  p ropaganda  as  educat i on) .  It  i s  doubt ful  whether Re Scowcrof t  
[ 1 8 9 8 ]  2  C h .  6 3 8  w o u l d  n o w  b e  f o l l o w e d ;  t h e  c a s e  i t s e l f  m i g h t  h a v e  b e e n  d i f f e r e n t l y  
d ec i d e d  h ad  t h e  g i f t  b e en  on l y  f o r  t h e  f u r t h e r an c e  o f  C o n se r v a t i v e  p r i n c ip l es .  S e e  a l s o  
Annual  Report  1982,  paras 45 -51  ( re fusal  t o regi st e r Youth  Training,  whose  purpose  i s  to  
assist  the Workers '  Revolut ionary Party);  Annual  Report  1991,  para.75 (M argaret  Thatch er  
Foundat i on was  pol i t i cal ).  

78 Above,  para.  15-020. 
79 [1975] 1  W.L .R.  1596.  
80 Nat ional  Ant i -V i v i sec t i on  Soc i e t y  v  I RC [1 94 8]  A . C .  31 ;  a bov e ,  pa ra .1 5 - 02 8 .  
81 i bid ,  a t  77- 78 .  S ee  R e C ol l i er  [1 998 ]  1  N .Z .L . R .  81  (p rom ot ion  of  e u than as i a ) .  



The Definition of Charity 429 

political,
82

 that is to say, where the object is to be attained only by a 
change in the law. Ultimately "It is a question of degree of a sort 
well known to the courts."

83
 

The treatment as political of any trust requiring a change in the 
law has been criticised. But whether the proposed change is for the 
public benefit "is not for the court to judge, and the court has no 
means of judging."

84
 The Legislature decides on changes in the law. 

The judges' duty is to apply it. The judges should not be put in a 
position of being asked to hold that a controversial object, often a 
minority object, is so obviously for the public good that it should be 
pursued perpetually and tax-free. It is difficult, however, to answer 
the criticism that organisations campaigning for improvements in 
the law

85
 cannot be registered as charities, while existing charities 

can and do campaign for and against change.
86

 

The matter arose in McGovern v Att-Gen,
87

 where a non-
charitable body, Amnesty International, sought to obtain charitable 
status for part of its activities by setting up the Amnesty Inter-
national Trust, to which were transferred those aspects of its work 
which were thought to be charitable. The objects were: (i) the relief 
of needy persons who were, or were likely to become, prisoners of 
conscience, and their relatives; (ii) attempting to secure the release 
of prisoners of conscience; (iii) the abolition of torture or inhuman 
or degrading treatment or punishment; (iv) research into human 
rights and disseminating the results of the research.

88
 These objects 

were to be carried out in all parts of the world. Purposes (i) and (iv), 
if standing alone, would have been charitable, but the inclusion of 
the other objects caused the trust to fail on the ground that it was 
political.

89
 A trust could not be charitable if its direct and main 

object was to secure a change in the law of the United Kingdom or 
of foreign countries, for example by repealing legislation authoris-
ing capital or corporal punishment. The court could not judge 

2 
ibid., at 56. 

3 National Anti-Vivisection Society v IRC [1948] A.C. 31 at 77. 
* per Lord Simonds [1948] A.C. 31 at 62; cf. Public Trustee v Att-Gen for New South Wales 

(1997) 42 N.S.W.L.R. 600. 
5
 National Council for Civil Liberties; Amnesty. 

5
 Lord's Day 

Observance Society; Temperance Societies. See [1997]  11 T.L.I. 35 (A.  
Sprince); (1999) 62 M.L.R. 333 at p.349 (M. Chesterman). 

7 
[1982] Ch. 321; [1982] Conv. 387 (T. Watkin); (1982) 45 M.L.R. 704 (R. Nobles); (1983)  
46 M.L.R. 385 (F. Weiss); [1984] Conv. 263 (C. Forder); (1999) 52 C.L.P. 255 (G. Santow). 
See also Re Koeppler's W.T. [1986] Ch. 423; where the formation of an informed interna 
tional public opinion and the promotion of greater co-operation in Europe and the West 
were not regarded as charitable, although the gift was upheld as being for the furtherance of 
the work of a charitable educational project. 

8 
The promotion of human rights is charitable (see Charity Commission Publication RR12).  
See, however, R. v Radio Authority Ex p. Bull [1998] Q.B. 294 (promotion of awareness of 
human rights with object of bringing pressure to bear on a government is political); [1997]  
P.L. 615 (J. Stevens and D. Feldman). 

9 
It was not saved by a proviso restricting it to charitable purposes; below, para. 15-048. 



430 Charitable Trusts 

whether this would be for the public benefit, locally or internation-
ally. Nor could a trust be charitable if a direct and principal purpose 
was to procure the reversal of government policy or of governmental 
decisions at home or abroad.

90
 Object (ii) was not simply for the 

"relief or redemption of prisoners or captives,"
91

 but involved put-
ting pressure on foreign governments and authorities. To ascribe 
charitable status to such a trust could prejudice the relations of this 
country with the foreign country concerned. This public policy con-
sideration could not be ignored. 

15-036 Trusts for the promotion of peace have run into difficulties. While 
the desirability of peace as an objective is not a matter of political 
controversy, the promotion of peace will be political if designed to 
challenge government policies. So in Southwood v Att-Gen

92
 the 

"advancement of the education of the public in the subject of milita-
rism and disarmament" was not charitable as the dominant purpose 
was to promote pacifism and to challenge the policies of Western 
governments. Likewise in Re Collier

93
 a trust to promote world 

peace was political and indeed unlawful where the testator was 
encouraging soldiers to "down arms". 

A related problem arises where an existing charity is tempted to 
become involved in pursuing "causes" relating to the work with 
which it is concerned. It was suggested in McGovern v Att-Gen

94 

that if the objects had been charitable, it would not have mattered 
that the trustees had incidental powers to employ political means to 
further these objects. The Charity Commissioners have offered 
some revised guidelines to charity trustees, including the following 
points (with the emphasis on what charities can properly do)

95
: 

(i) Any political activity must be in furtherance of and ancillary 
to the charity's stated objects and within its powers. To be 
ancillary, the activity must serve and be subordinate to the 
charity's purpose. 

90 
The deci s ion was di st ingui sed in  R e K oeppl er ' s  W .T . ,  above, where an educat ional  project  
involving conferences wi th a  "poli t i cal  fl avour" was held chari t able .  The project  was not  
concerned wi th pa rty  pol i t i cs  no r  did i t  seek to  change l aws o r  government  pol i c ies .  

91 
Preamble to  the Chari t able  Uses Act ,  1601 .  

92 
The  T i m es ,  July 18,  2000;  (2000) 14 T.L. I .  233 ( J .  Carton ) .  

93 
[1998]  1  N.Z.L.R.  81.  

94 
Above. 

95 
Political Activities and Campaigning by Charities (2004 revision). In 1978 the activities of 
three international relief charities were reviewed (War on Want; Oxfam; and the Christian 
Aid Division), Annual Report 1978, paras 21-29; and in 1979 three domestic charities 
(Abortion, the R.S.P.C.A., and the Howard League for Penal Reform); Annual Report 1979, 
paras 18-22; Annual Report 1991, paras 111-127 (Oxfam; War on Want). Annual Report 
1988, paras 27-34 (strong political views of trustees of the Institute for the Study of  
Terrorism did not affect charitable status, but warned to maintain objectivity). The RSPCA 
has been warned not to campaign against animal experiments which benefit mankind; The 
Times, March 28, 1996. 
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(ii) The trustees may enter into a dialogue with the Government 
on matters relating to their purposes, and may (for example) 
respond to Green and White Papers. 

(iii) The trustees may inform and educate the public on issues 
relevant to the charity and on solutions to its needs. They 
must not advocate policies nor seek to inform the public on 
matters having no bearing on their charity, however interest-
ing or important they may be. 

(iv) The trustees may engage in campaigning, if the above re-
quirements are satisfied. If they use emotive material, they must 
weigh the risks against the potential benefits. They may 
advocate a change in law or policy which they reasonably 
believe would help to achieve the charity's purpose, or oppose a 
change which would hinder it. Similarly, they may promote 
legislation to achieve or further its purpose. (v) Charities may 
participate in demonstratons and direct action but must balance 
the potential benefits against possible risks to reputation and 
must take steps to minimise the risk of public order offences. 

(vi) Although a charity may support a policy (relevant to its 
objectives which is advocated by a political party or candi-
date, it must not support a political party or candidate. 

(e) Miscellaneous. There is no way of explaining the full width 
of the fourth head. But some miscellaneous examples may be help-
ful. Gifts for the promotion of the efficiency of the fighting services 
are charitable. It has been seen that the promotion of sport in the 
Army is included

96
; so is a gift to the officers' mess,

97
 and for the 

protection of the Kingdom against attack by hostile aircraft.
98

 The 
efficiency of the police is similarly a charitable purpose,

99
 and also a 

gift to a voluntary fire brigade.
1
 The National Trust is charitable,

2 

and the Royal National Lifeboat Institution; so also are gifts for the 
promotion of agriculture,

3
 preservation of natural amenities,

4
 and 

for environmental objects.
5
 A gift for the founding of a children's 

home is charitable.
6
 The Incorporated Council of Law Reporting has 

15-037 

"6 Re Gray [1925] Ch. 362. 97 
Re Good [1905] 2 Ch. 60. "sRe 
Driffill [1950] Ch. 92. 
99 l.R.C. v City of Glasgow Police Athletic Association [1953] A.C. 380. See also Annual 

Report 1984, para. 17 (Police Memorial Trust to commemorate officers killed on duty). 
1 Re Wokingham Fire Brigade Trusts [1951] Ch. 373; Annual Report 1979, paras 74-81. 
2 Re Verrall [1916] 1 Ch. 100. 
3 IRC v Yorkshire Agricultural Society [1928] 1 K.B. 611; Brisbane C.C. v Att-Gen for 

Queensland [1979] A.C. 411. 
4 Re Granstown [1932] 1 Ch. 537; Re Corelli [1943] Ch. 332. 
5 Annual Report 1973, para.40; Annual Report 1979, paras 61-65. 
6 Re Sahal's W.T. [1958] 1 W.L.R. 1243; cf. Re Cole [1958] Ch. 877 (gift for benefit of 

children in home too wide); doubted in Tudor on Charities (9th ed.), 111. 
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been held to be charitable under the second and fourth heads
7
; and 

so has the study and dissemination of ethical principles and the 
cultivation of a rational religious sentiment.

8
 The promotion of 

equality and diversity has recently been recognised.
9
 An appeal for a 

public memorial may be charitable, as in the case of the statue of 
Earl Mountbatten of Burma.

10
 The Charity Commissioners con-

cluded that "the provision of a statue might be held to have a 
sufficient element of public benefit where the person being com-
memorated was nationally, and perhaps internationally, respected 
and could be said to be a figure of historical importance. In such a 
case the provision and maintenance of a statue can be held to be 
charitable as likely to foster patriotism and good citizenship, and to 
be an incentive to heroic and noble deeds." Finally, a gift "To my 
country, England,"

11
 was upheld, the court taking the view, based on 

some old "locality" cases that,
12

 in the context, the property could 
be applied only to charitable purposes. 

4. PUBLIC BENEFIT
13

 

A. Preliminary Points 

15-038 A gift can only be charitable if it is for the public benefit. A few 
preliminary points must be made. First, it will be seen that the 
requirement differs in respect of each category,

14
 and that it may 

differ within the fourth category, dependent upon the purpose con-
cerned. Secondly, we will see that there has been disagreement 
among the Law Lords on the question whether tax exemption is a 
factor which should be taken into consideration in deciding upon 
charitable status.

15
 Thirdly, it may seem anomalous to speak in 

7 Incorporated Council of Law Reporting for England and Wales v Att-Gen [1972] Ch. 73; 
(1972) 88 L.Q.R. 171. sRe South Place Ethical Society 

[1980] 1 W.L.R. 1565. 
9 See Annual Report 2003/2004, p.25: registration of Pink Parents (UK), which aims to 

eliminate discrimination against lesbian, gay and bisexual parents and their children. 
10 Annual Report 1981, paras 68-70. See also Annual Report 2003/2004, p.9. (statue of "Fine 

Lady on a White Horse" in Banbury held charitable as enhancing the locality and raising 
artistic taste). 

11 Re Smith [1932] 1 Ch. 153. 
12 The restriction of a benefit to a specified locality may enable the judge, by applying a  

benevolent construction, to find that a trust was charitable; below, para. 15-050. 
13 See generally (1956) 72 L.Q.R. 187 (G. Cross); (1958) 21 M.L.R. 138 (P. Atiyah); (1974) 

33 C.LJ. 63 (G. Jones); (1975) 39 Conv.(N.s.) 183 (S. Plowright); (1976) 22 N.I.L.Q. 198 
(J. Brady); (1977) 40 M.L.R. 397 (N. Gravells); [1978] Conv. 277 (T. Watkin); Goodman 
Committee Report Ch.2 (Benefit to the "Community"); Ch.3 ("Benefit" to the Com 
munity). 

14 Gilmour v Coats [1949] A.C. 426 at 429; IRC v Baddeley [1955] A.C. 572 at 615. 
15 Dingle v Turner [1972] A.C. 601; below, para.15-040. 
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terms of a requirement of public benefit in the fourth category, for 
that category is defined in terms of trusts for the benefit of the 
community. To establish a trust as charitable within this category, it 
is necessary that the purposes are beneficial in the way which the 
law regards as charitable, and also that the benefits are available to a 
sufficient section of the public. With trusts coming under the first 
three heads, the matter is rather different. The beneficial aspect of 
trusts for the relief of poverty, or the advancement of education or 
religion is assumed.

16
 The necessary public element needs to be 

shown. 

B. Trusts for the Relief of Poverty 

i. A Class of Poor as Opposed to Selected Individuals. Poor 15-039 
Relations. The requirement of public benefit has been reduced, in the field of 
poverty, almost to vanishing point. It is necessary to distinguish between a gift 
to a class or group of poor persons, and a gift to specified poor individuals. 
The former will be charitable, even if the group is small, and personally 
connected with the donor; gifts to poor relations have been upheld since the 
middle of the eighteenth century.

17
 As Jenkins L.J. said: "I think that the true 

question in each case has really been whether the gift was for the relief of 
poverty amongst a class of persons . . .  or was merely a gift to individuals, 
albeit with relief of poverty amongst those individuals as the motive of the 
gift. . .  "

18
 Thus, a gift to such of the testator's relatives as shall be poor or 

"in special need"
19

 or "in needy circumstances"
20

 is charitable. Similarly a 
gift to "poor and needy" members of a class of six named relatives of the 
testator and their issue, there being 26 members at the testator's death and a 
likelihood of a substantial increase in future.

21
 It does not matter that the 

distribution of capital can be made so as to exhaust the principal.
22

 

ii. Poor Employees. Poor relations trusts are said to constitute an   15-040 
anomalous exception to the requirement of public benefit,

23
 and we 

1 6
p e r  Lord Si monds i n  N at i o na l  A n t i - V i v i s e c t i o n  S o c i e t y  v  I R C  [1948] A .C.  31.  This  p re -
sumpt ion i s  removed by the Chari t i es  Bi l l ,  below,  para .  15 -096 .  

17 
I saac  v  D ef r i e z  (1754) Amb.  595.  They are di scussed at  l ength in  R e  C om pt on  [1945] Ch.  
123 ,  and  i n  R e  S c a r i s b r i c k  [ 1951 ]  C h .  622 .  See  a l so  D i n g l e  v  T u r n e r  [19 72]  A .C .  601 ;  
below. 

18 
In  R e  S car i sb r i ck  [1951]  Ch.  622  at  655;  see al so at  650 -651;  R e  C ohe n  [1973] 1  W.L .R.  
415  at  426;  D i ng l e  v  T u rn e r  [1972] A.C.  601  at  617 .  

"  R e  C o h e n  [197 3]  1  W.L .R .  415 .  
20 

R e  S car i sb r i ck  [1951]  Ch.  622.  
21 

R e  S e g e l m a n  [1 9 96 ]  C h .  17 1 ;  [ 19 96 ]  Co n v .  3 79  ( E .  Mi s t e d ) .  T h e  i nc l us i on  o f  n am ed  
per sons a s  object s  of  cha ri ty  may  be an extension o f  the rule .  

22 
R e  S car i sb r i ck ,  above;  D i ng l e  v  T ur n er ,  above.  

23 
R e  C o m p t o n  [19 45]  Ch .  1 23  a t  139 ,  p e r  Lor d  Gree ne  M.R .  
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will see that a personal nexus or relationship between the group of 
persons to be benefited is fatal to gifts under the other heads.

24
 This 

relaxation in favour of poverty trusts applies also in connection with 
trusts for the relief of poverty among members of a friendly soci-
ety,

25
 or a professional association,

26
 or employees of a company. 

In Dingle v Turner,
27

 a testator created a trust for paying pen-
sions to "poor employees of E. Dingle and Co Ltd who are of the 
age of 60 years at least or who being of the age of 45 years at least 
are incapacitated from earning their living by reason of some 
physical or mental infirmity." At the date of the testator's death, 
the company employed over 600 persons, and there was a sub-
stantial number of ex-employees. The House of Lords upheld the 
gift as a charitable trust. 

The poor relations cases had been recognised for 200 years, and, 
even if anomalous, should not now be overruled. It would be illogi-
cal to draw a distinction between poor relations, and poor employees 
or poor members. All forms of trusts for the relief of poverty should 
be treated the same, and there was no need to introduce into the 
poverty cases the stricter requirements of public benefit applicable 
to other forms of charitable trusts. Lord Cross suggested that one 
reason for the different treatment of poverty trusts—a practical justi-
fication but not the historical explanation—is that there is for a 
settlor a "temptation to enlist the assistance of the law of charity in 
private endeavours"

28
 in order to gain the tax benefits, though the 

danger is not so great in the field of relief of poverty. Three Law 
Lords

29
 doubted whether the fiscal considerations should be given 

any relevance in deciding whether a gift was charitable. There 
seems little doubt, however, that they often have done so.

30
 

C. Trusts for the Advancement of Education 

15-041 i. Benefit to the Public or a Section thereof. Much of what is 
said in this section also applies to the next two following sections. 
Poverty apart, a trust will only be charitable if it is "for the benefit of 

24 Below, para. 15-042. 
25 R e Bu c k  [ 1 8 96 ]  2  Ch .  7 2 7 .  
26 Spi l l er  v  M au de  ( 188 6)  32  C h.D .  1 58 n .  (ag ed  and  dec ay ed  a c tors ) .  
27 [19 72]  A .C .  6 01;  Re Gosl i ng  ( 190 0)  4 8  W.R.  3 00  ( o ld  an d  w orn -o u t  c l e rks  i n  a  ban king  

fi rm);  Gibson v South  American Stores  (Gath &  Chaves)  Ltd [1950] Ch.  177 ("necessi tous  
and  des er v ing  em ploye es ,  ex - emplo ye s  an d  t he i r  de pen da nt s") .  

28 At 625.  
29 Lords Di lhorne,  McDermott and Hodson.  
30 Above,  para.15 -001.  
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the community or an appreciably important class of the commu-
nity."

31
 The principle appears to be that the privileges of charity, and 

the loss of public revenue, should only be accorded to trusts which 
provide a benefit to the public. There is no objection to a parent 
educating children expensively, nor to isolated religious communi-
ties, nor to friendly societies for the benefit of members; but there is 
no reason why these activities should be supported, indirectly, by the 
taxpayer. Poor relations trusts, as has been seen, are a long-estab-
lished anomaly. 

ii. Personal Nexus. Not every member of the public can benefit 15-042 
from every charitable trust, and it becomes necessary to determine what is a 
section of the public for these purposes. Again, this will vary with the 
different categories. A trust for the advancement of education is charitable if 
it is for the education of the public or of a section of the public which is not 
selected on the basis of a personal nexus or connection, either with the donor 
or between themselves. Thus, a trust for the education of named persons or 
for descendants of named persons,

32
 or the children of employees of a com-

pany,
33

 or of members of a club is not charitable. But a trust for the education 
of the residents of a certain borough in 1880 and their descendants is 
charitable

34
; as are trusts for the education of children of members of a 

particular profession,
35

 and trusts for specified schools and colleges, and 
even "closed" scholarships from a specified school to a college at Oxford or 
Cambridge

36
; unless, of course, the number of possible beneficiaries was 

derisory. 

In Oppenheim v Tobacco Securities Trust Co,
37

 income was to 
be applied in "providing for. . .  the education of children of 
employees or former employees of the British-American Tobacco 
Company Ltd . . .  or any of its subsidiary or allied companies" 
and there was power also to apply capital. The number of employ-
ees of the company and the subsidiary and allied companies ex-
ceeded 100,000. The House of Lords held that there was a 
personal nexus between the members of the class of beneficiaries 

31 per  Lo rd  We stbur y  i n  Ve rge  v  Som erv i l l e  [1924 ]  A .C .  496  a t  499 .  
32 Re Compton [1945] Ch. 123. "A trust established by a father for the education of his sons is 

not a charity"; per Lord Simonds in Oppenheim v Tobacco Securities Trust Ltd [1951] A.C. 
297 at 306. 

33 Oppenheim  v  Toba cco  Secu r i t i es  Tr us t  L td  [195 1]  A .C .  29 7 .  
34 Re Tree [1945] Ch. 325. 
35 Hall v Derby Sanitary Authority (1885) 16 Q.B.D. 163. 
36 Though it is difficult to see how some of these trusts satisfy the Oppenheim rule; see Lord 

McDermott in Oppenheim, above, at 318. See also the anomalous "founder's kin" cases; 
Picarda, 68; Tudor, 72. 

37 [1951] A.C. 297. For an overview of this principle, see the Charity Commission publica 
tion RR8. 
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and they did not constitute a section of the public. The trust 
failed. 

In the leading majority speech, Lord Simonds said that to con-
stitute a section of the community for these purposes the "possi-
ble (I emphasize the word 'possible') beneficiaries must be not 
numerically negligible, and, secondly, that the quality which dis-
tinguishes them from members of the community... must be a 
quality which does not depend on their relationship to a particular 
individual. . .  A group of persons may be numerous but, if the 
nexus between them is their personal relationship to a single 
propositus or to several propositi, they are neither the community 
nor a section of the community for charitable purposes."

38
 

Lord McDermott, dissenting, pointed out the difficulties which 
arise in trying to lay down a positive rule in such a situation.

39 

"But can any really fundamental distinction, as respects the per-
sonal or impersonal nature of the common link, be drawn between 
those employed, for example, by a particular university and those 
whom the same university has put in a certain category as the 
result of individual examination and assessment? Again, if the 
bond between those employed by a particular railway is purely 
personal, why should the bond between those who are employed 
as railwaymen be so essentially different? Is a distinction to be 
drawn in this respect between those who are employed in a partic-
ular industry before it is nationalised and those who are employed 
therein after that process has been completed and one employer 
has taken the place of many? Are miners in the service of the 
National Coal Board now in one category and miners in a particu-
lar pit or of a particular district in another? Is the relationship 
between those in the service of the Crown to be distinguished 
from that obtaining between those in the service of some other 
employer? Or, if not, are the children of, say, soldiers or civil 
servants to be regarded as not constituting a sufficient section of 
the public to make a trust for their education charitable?"

40
 The 

question, he thought, should be one of degree, depending upon 
the facts of each particular case. All five Law Lords, sitting in 
Dingle v Turner^ supported this view. This does not necessarily 
mean that Oppenheim would be decided differently. Taking all 
factors into account, these educational trusts for employees are 
attempts to use charity's fiscal privileges for the benefit of the  

'[1951] A.C. 297 at 306. 
' See also Cross J. in Re Mead's Trust Deed [\961] 1 W.L.R. 1244 at 1249; and Lord Denning 

M.R. in IRC v Educational Grants Association Ltd [1967] Ch. 993 at 1009; "There is no 
logic in it." 5 At 317-318. 1 [1972] A.C. 601; see also 

Annual Report 1971, para.21. 
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company by providing a tax-free fringe benefit for the employ-
ees.

42
 Such trusts should fail, not on the ground that the employ-

ees, however numerous, can never constitute a class of the public, 
but because the purpose of the trust, being a company purpose, is 
not charitable.

43
 A trust for the advancement of religion among 

employees might be different
44

; as might an "entirely altruistic 
educational trust. . .  if the size of the company is sufficiently 
large."

45
 It is obvious that it is easier to criticise the "personal 

nexus" test than it is to improve upon it; and "it may well be that 
Lord Cross's half-way house creates more problems than it 
solves."

46
 

iii. Benefiting Private Individuals. The question arises as to 
whether a donor can effectively obtain benefits for a group of private 
individuals by means of a charitable trust. He cannot do so by 
setting up a charitable trust in favour of the public and relying on the 
trustees to make grants in favour of a narrow group. 

In IRC v Educational Grants Association Ltd
47

 the defendant 
was a charitable corporation established for the advancement of 
education in general terms. It was financially supported by pay-
ments under a deed of covenant by the Metal Box Co Ltd, and by 
senior executives of the company. The Association claimed the 
repayment of tax due in respect of payment under the covenant. 
Between 76 per cent and 85 per cent of the income of the relevant 
year had been paid towards the education of children of persons 
connected with the Metal Box Co Ltd, and the Court of Appeal 
held that the tax was not recoverable, because the money had not 
been applied for charitable purposes only.

48
 

It is impossible to say what percentage of a trust for charity could 
properly be spent in favour of a private group. In Re Koettgen's Will 
Trusts,

49
 there was a trust for the promotion of commercial education 

among members of the public unable to acquire it at their own 
expense; and a direction that preference be given to the families of 

15-043 

2 "It is an admirable thing that the children of employees should have a higher education, but 
I do not see why that should be at the expense of the taxpayer" per Harman L.J. in I.R.C. v 
Educational Grants Association Ltd, above, at 1013; cf. Annual Report 1971, para.21. 

' Dingle v Turner, above. 
* (1974) 33 C.LJ. 63 at 66 (G. Jones); Dingle v Turner, above. 
' Annual Report 1971, para.21. 
' (1974) 33 C.LJ. 63 (G. Jones). 
7 [1967] Ch. 993; Annual Report 1976, paras 45^9. 
s See I.C.T.A. 1988, s.505(1), which permits exemption for a charitable body so far as the 

income is applied to charitable purposes only. In the Educational Grants case the non-
charitable payments were ultra vires. If the objects permit such payments, the body is not 
charitable (subject to Re Koettgen) and there will be no tax exemption. 

' [1954] Ch. 252. 
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employees of a named company in respect of a maximum of 75 per 
cent of the income. This was charitable. Lord Radcliffe in Caffoor v 
Income Tax Commissioner, Colombo,

50
 thought that Re Koettgen 

"edged very near to being inconsistent with" Oppenheim.
5
^ If a 

preference in favour of a private group is desired, it is essential to 
make it subsidiary to the trust in favour of the public; and the 75 per 
cent which succeeded in Koettgen should be regarded as the maxi-
mum.

52
 If, however, there is an absolute right in favour of a private 

group, and not merely a preference, then the trust cannot be charit-
able. It is a matter of construction into which category the gift 
falls.

53
 

D. Trusts for the Advancement of Religion 

15-044 The notion of public benefit in religious trusts is very similar to 
that in education. The advancement of religion among the public or 
a section of the public is charitable, and there is no room for the ar-
gument of the atheists that it is not beneficial. The section of the 
public may be a sect, whether of the Christian religion, such as the 
Roman Catholic

54
 or the Methodist Church,

55
 or of a non-Christian 

religion, such as the Jewish.
56

 And we have seen that the law is 
especially generous in favour of bona fide religions, even though 
they have minimal following.

57
 Similarly a gift to a Church will be 

charitable even though the congregation is small. A trust is charita-
ble if it makes available a religious activity to the public if they 
should wish to take advantage of it. It may be that a sufficient benefit 
to the public is shown by having amongst it persons who have 
enjoyed the benefit of religious experience. But an enclosed, clois-
tered, monastic activity is excluded. 

In Gilmour v Coats,
58

 a gift of £500 was made to a Carmelite 
Priory "if the purposes of [the Priory] are charitable." The Priory 
consisted of a community of cloistered nuns, about 20 in number, 
who devoted their lives to prayer, contemplation and self-
sanctification, and engaged in no external work. 

[1961] A.C. 584. [1961] 
A.C. 584 at 604. 

See Annual Report 1978, paras 86-89, where the Charity Commissioners followed Re 
Koettgen in three cases; 65 per cent and 75 per cent. Re Martin, The Times, November 
19, 1980. Dunne v Byrne [1912] A.C. 407; Re Flinn [1948] Ch. 241. IRC v Baddeley 
[1955] A.C. 572. 'Neville Estates Ltd v Madden [1962] Ch. 832. 
Re Watson [1973] 1 W.L.R. 1472; (1974) 90 L.Q.R. 4. The draft Charities Bill may change 
this; below, para. 15-096. 
[1949] A.C. 426. Likewise services in a private chapel; Hoare v Hoare (1886) 56 L.T. 147. 
But sufficient public benefit was found in Holmes v Att-Gen, The Times, February 12, 1981 
(Exclusive Brethren). See Annual Report 1982, App.C. 
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The House of Lords held that the purposes were not charitable 
because they lacked the necessary public benefit. This could not 
be found in the benefits conferred upon the public by the prayers 
and intercessions of the nuns according to the doctrine of the 
Roman Catholic Church. Such benefit was "manifestly not sus-
ceptible of proof"

59
 in a court of law, and the doctrinal belief of 

the Roman Catholic Church would be no substitute
60

; nor in the 
edification of a section of the public by the example of the spiri-
tual life followed by the nuns, for that was too vague and intangi-
ble to constitute a proper test

61
; nor by the availability of the 

religious life being open to all women of the Roman Catholic 
faith. 

The latter argument provides an interesting comparison with 
trusts for the advancement of education. Lord Simonds accepted that 
there was a "speciously logical appearance" in the argument that 
"just as the endowment of a scholarship open to public competition 
is a charity, so also is a gift to enable any woman (or, presumably, 
any man) to enter into a fuller religious life a charity."

62
 Yet there is 

no conflict here. The explanation is that a public benefit is supplied 
in educational trusts by the presence in society of educated people. 
A trust for the advancement of religion among the members of 
Catford Synagogue was held by Cross J. in Neville Estates Ltd v 
Madden

63
 to be charitable because the court was "entitled to assume 

that some benefit accrues to the public from the attendance at places 
of worship of persons who live in this world and mix with their 
fellow-citizens."

64
 And "if it can be imagined that it was made a 

condition of a gift for the advancement of education that its benefici-
aries should lead a cloistered life and communicate to no one, and 
leave no record of the fruits of their study, I do not think that the 
charitable character of the gift will be sustained."

65
 

This suggests that there must be some benefit to the public as a   15-045 
whole, however indirect, rather than the section which decides to 
participate. This point arises also under the fourth head. It is odd, 
however, that a gift to enable pious women to spend their life in religious 
contemplation is not charitable; while a trust to propagate 

59 
G i l m o u r  v  C o a t s  [1949]  A.C.  426  at  446 .  

60 
The Ir i sh court s  t ake a  di f fe rent  view  and accept  the doct r ine o f  the Church:  O 'H an l o n  v  
Logue  [1906] 1  I .R.  247.  See general ly  [1981] J .L.H.  207 (M. Blakeney);  [1990] Conv.  35  
(C.  Ricket t ).  

61 
[1949] A.C. 426 at  446. Cf .  Re Wedgwood [1915] 1 Ch. 113, where the upl ift ing example of  
kindness to  animals  const i tuted a  benefi t  to  the public.  The views expressed in  Gil m our v  
Coats  seem inconsi stent  with the acceptance of  the advancement  of  rel igion as a  chari table  
purpose. 

62 
[1949]  A.C.  426  at  448.  

63 
[1962]  Ch.  832 .  

64 
ib id . ,  at  853. 

65 
p e r  Lor d  S i monds  i n  G i l m o u r  v  C o a t s  [1949 ]  A .C .  426  a t  450 .  
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religious works of no value is.
66

 The convent's problem can, how-
ever, be overcome by an extension of their activities to include 
external work.

67
 

The decision in Gilmour v Coats
6
* cast doubt on the charitable 

status of gifts for the saying of masses. It had been held in Bourne v 
Keane

69
 that a gift for masses was not illegal as a superstitious use, 

and in Re Caus
70

 that it was charitable. This was doubted in Gilmour 
v Coats,

71
 but the charitable nature of such a gift has since been 

upheld in Re Hetherington (deceased),
72

 where the testatrix left 
£2,000 to the Roman Catholic Bishop of Westminster for "masses 
for the repose of the souls of my husband and my parents and my 
sisters and also myself when I die." One reason was that the celebra-
tion of a religious rite in public conferred a sufficient public benefit 
in the edifying effect it had on those attending. Celebration of the 
rite in private would not suffice because the benefit conferred by 
prayer was incapable of proof and the edification of the private class 
attending was not a public benefit.

73
 In the present case there was no 

express term that the masses should be said in public, but in practice 
they would be and the gift should be so construed. The second 
reason for upholding the gift was that it provided stipends for the 
priests saying the masses, and thereby assisted in the endowment of 
the priesthood. This reason would seem equally applicable to gifts 
for the saying of masses in private, but assuming such gifts are not 
charitable it is possible that they are valid as anomalous non-charita-
ble purpose trusts.

74
 

E. The Fourth Head 

15-046 In most of the situations which have been considered under this 
head, the trust is for the benefit of all the public. This is so with gifts 
which improve the efficiency of the fighting forces, or the police, or 
medical research, or public parks and sea walls, or law reporting. It 
does not matter that it is only a limited number of people who will 
take advantage of the benefit provided. "A bridge which is available 
for all the public may undoubtedly be a charity and it is indifferent 
how many people use it. But confine its use to a selected number of 

66 
Re W atson  [1973] 1  W.L .R.  1472;  ab ove,  pa ra . 15 -023.  

67 
See Annual  Report  1989, paras 56 -62;  Deci sions, Vol .3 (1995), 11 (Society of the Precious  
Blood). 

68 
[1949] A.C. 426.  

69 
[1919] A.C. 815.  

70 
[1934] Ch.  162;  O'H anlon v  Logue [1906] 1  I .R .  247.  

71 
Above.  

72 
[1990] Ch. 1; [1989] Conv. 453 (N. Parry); (1989) 48 C.LJ. 373 (J.  Hopkins); All E.R. Rev.  
1989,  307 (C.  Sherrin) .  

73 
Gilmour v Coats, above;  Hoare v Hoare (1886) 56 L.T. 147;  Yeap Cheah Neo v Ong Chen 
Neo (1875) L .R.  6  P.C.  381.  

74 
Above,  para . 14-012. 
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persons, however numerous and important: it is then clearly not a 
charity. It is not of general public utility: for it does not serve the 
public purpose which its nature qualifies it to serve."

75
 

The problem arises where the purposes are restricted to a group of 
persons. We have seen that trusts for the relief of the aged and the 
sick are charitable. Not everyone is aged or sick. But if the benefits 
are generally available, there is some benefit, albeit indirect, to the 
public generally.

76
 Clearly, a trust under the fourth head cannot be 

charitable if it is confined to persons bound together by a personal 
nexus.

77
 The inhabitants of a geographical area are a section of the 

public in this context. But there are dicta in Williams v IRC
7
* and in 

IRC v Baddeley
79

 which suggest that trusts under the fourth head, 
even if otherwise charitable, are subject to a stricter rule than trusts 
under the other three heads in relation to the selection of persons 
who are to benefit. 

In Williams v IRC Lord Simonds suggested that, even if the trust 
would otherwise have been charitable, the "Welsh people in Lon-
don," to whom the benefit was confined, would not have constituted 
a section of the public.

80
 He returned to this in Baddeley. It is 

necessary to distinguish between "relief extended to the whole com-
munity yet by its very nature advantageous only to the few and a 
form of relief accorded to a selected few out of a larger number 
equally willing to take advantage of it."

81
 He doubted whether the 

test could be satisfied "if the beneficiaries are a class of persons not 
only confined to a particular area but selected from within it by 
reference to a particular creed."

82
 "Who has ever heard of a bridge 

to be crossed only by impecunious Methodists?"
83

 The persons to 
be benefited must be the whole community, or all the inhabitants of 
a particular area. Not a "class within a class." Lord Reid disagreed 

15-047 

5 per Lord Simonds in IRC v Baddeley [1955] A.C. 572 at 592. 
6 See also Re Dunlop (deceased) (1984) 19 Northern Ireland Judgments Bulletin; [19871 
Conv. 114 (N. Dawson), where a home for "Old Presbyterian Persons" was held charitable. 
It did not fail on the "bridge for Methodists" principle, as the public generally benefits from 
having some members housed. 

7 Above, para. 15-042. This problem is not encountered with learned societies, where the 
benefit is not confined to the members; Re South Place Ethical Society [1980] 1 W.L.R. 
1565. Tudor on Charities (9th ed.), 42-44, expresses the view that a personal nexus may not 
defeat trusts for the sick or aged, by analogy with poverty charities. 

* [1947] A.C. 447. 
'[1955] A.C. 572. 
'Similarly with the Jews in Keren Kayemeth Le Jisroel v IRC [1942] A.C. 650. But see 
Annual Report 1977, para.79, where the Charity Commissioners, when subsequently regis-
tering the Williams Trust as a charity under Charitable Trusts (Validation) Act 1954, held 
that the beneficiary class nevertheless did comprise a sufficient section of the public; below, 
para.15-058. See also Decisions, Vol.4 (1995), 8 (preservation of law and order for benefit 
of Jewish members of community not charitable). 

1 [1955] A.C. 572 at 592. 
2 ibid. See also Re Lipinski's Will Trusts [1976] Ch. 235. 
1 ibid. 
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and found no justification in the suggestion that the test for deter-
mining what was a section of the community should be different 
under the fourth head.

84
 

The matter must be considered to be one of uncertainty. The 
decision shows the difficulties which arise in this area from an 
attempt to lay down positive rules,

85
 and Lord Simonds admitted 

that it "was often very difficult to draw the line."
86

 The only solution 
appears to be to accept, in all heads of charity where public benefit 
is required, the more general and flexible test proposed by Lord 
McDermott,

87
 and supported by the House in Dingle v Turner 

through Lord Cross.
88

 The question whether the beneficiaries consti-
tute a section of the public "is a question of degree and cannot be by 
itself decisive of the question whether the trust is a charity. Much 
must depend on the purpose of the trust. It may well be that, on the 
one hand, a trust to promote some purpose, prima facie charitable, 
will constitute a charity even though the class of potential benefici-
aries might fairly be called a private class and that, on the other 
hand, a trust to promote another purpose, also prima facie charitable, 
will not constitute a charity even though the class of potential bene-
ficiaries might seem to some people fairly describable as a section of 
the public."

89
 

5. THE INTERPRETATION OF CHARITABLE GIFTS AND PURPOSES 

15-048 A number of special questions arise in connection with the construc-
tion of instruments which are claimed to create charitable trusts. The 
problems here discussed provide a further reminder of the impor-
tance of proper draftsmanship when setting up a charitable trust. The 
Charity Commissioners will help with advice,

90
 and they will give 

reasons for the refusal to register, and make it possible for the trusts 
to be redrafted. The Commissioners warn draftsmen not to draft 
object clauses in unnecessarily wide terms, for this may allow non-
charitable purposes to be included.

91
 In McGovern v Att-Gen,

92
 a 

trust included political objects, but the deed provided that the ob-
jects were "restricted to those which are charitable according to the 
law of the United Kingdom but subject thereto they may be carried 

84 
See al so R e D unl op  (deceased ),  above,  para. 15-046, n.76,  which suggests  that  the test  for  
each head i s  di ff erent ,  and that  the  t est  can di ffer  even wi thin the same head.  

85 
(1974) 33 C.L. J .  63 (G.  Jones) .  

86 
[1955] A.C.  572 at  592.  

87 
Oppenhe im v Tobacco  Secur i t i es  Trus t  L td [1951] A.C .  297;  above,  pa ra . 15 -042.  

88 
[1972] A.C .  601;  above,  para . 15 -042 . 

89 
ibid,  at  624. 

90 
Chari t i es  Act  1993,  s . 29;  Annual  Report  1966,  pa ra . 19.  

91 
Annual  Report  1971 ,  pa ras  70 -71;  1966,  pa ra . 39 .  

92 
[1982] Ch. 321,  above, para .  15 -035. 
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out in all parts of the world." This proviso did not have the "blue-
pencil" effect of cancelling out the non-charitable parts, and hence 
the trust was not charitable. The restriction was merely intended to 
make it clear that the trustees, when operating outside the United 
Kingdom, should be restricted to purposes charitable by United 
Kingdom law. In so far as the purposes of the trust included political 
and thus non-charitable objects, the proviso could not save it. 

A. The Motive of the Donor 

The charitable motive of the donor, even if expressed, is not of 15-049 
major significance. The rule cuts both ways. In Re King,

93
 a will provided for 

the erection of a stained-glass window in a church in memory of her parents, 
her sister and the testatrix herself. This was held to be a valid charitable gift. 
The fact that the intention was "not to beautify the church or benefit the 
parishioners, but to perpetuate the memory of the testatrix and her relations"

94
 

was immaterial. Conversely, a non-charitable gift, such as a gift for the 
suppression of vivisection, cannot be made charitable by the donor's 
charitable motive.

95
 But a clear charitable intent may help to turn an ambiguity 

in favour of charity; especially, as has been seen, where it is possible to find 
an intention to benefit the poor.

96
 

B. The Locality Cases 

Particular difficulty has been experienced with the "locality 15-050 
cases." The restriction of a benefit to a precise locality seemed at one time 
to colour the judges' views of the nature of the benefit. By a benevolent 
construction, the benefits concerned were construed as being charitable. These 
cases

97
 were discussed by Lord Simonds in Williams' Trustees v IRC,

98
 by 

Lord Greene M.R. in Re Strakosch," and by the Court of Appeal in IRC v 
Baddeley.

1
 They are to be treated as anomalous and not to be extended.

2
 

They will, however, be followed in cases directly similar.
3
 At the 

other end of  

93 
[1923]  1  Ch .  243,  fol l owi ng  H o a r e  v  O b s o r n e  (1866)  L .R.  1  Eq .  585.  

94 
ib id . ,  at  245. 

95 
N at i ona l  A n t i -V i v i sec t i on  So c i e t y  v  I R C  [1948] A .C.  31.  

^B i s c o e  v  J ac k s o n  (1887) 35 Ch .D .  460;  R e  C o u l t h u r s t ' s  W . T .  [1951] Ch .  193;  R e  C o t t a m  
[1955] 1  W.L.R .  1299;  above,  pa ra . 15 -013.  

97 
The l eadi ng case i s  G oodm an v Sa ltash C orp  (1882) 7  App.Cas .  633.  

98 
[1947]  A .C .  447 at  459^ *60 .  

99 
[1949] Ch. 529 at 539-540. 

1 
[1955] A.C. 572. 

2 
Houston v Bums [1918] A.C. 337; Att-Gen v National Provincial and Union Bank of  
England Ltd [1924] A.C. 262; Re Gwyon [1930] 1 Ch. 255. 

3 
A modern example is Peggs v Lamb [1994] Ch. 172. 
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the locality scale, a gift "unto my country England" is a valid 
charitable gift.

4
 

C. The Charitable Status of the Trustee
5
 

15-051 The charitable nature of a trust is determined by the terms of the 
trust and not by the status of the trustee. Non-charitable trustees may 
hold property on charitable trusts, and charity trustees may, subject, 
in the case of a corporation, to the terms of their incorporation, hold 
property on non-charitable trusts. But the charitable status of the 
trustee can in some cases, where the terms of the trust are not spelled 
out, lead the court to construe the terms of the trust as charitable. A 
gift to a bishop or vicar, without the purposes being specified, may 
be charitable. In Re Flinn,

6
 a gift to "His Eminence the Archbishop 

of Westminster Cathedral for the time being to be used by him for 
such purposes as he shall in his absolute discretion think fit" was 
upheld. So, also, gifts to such officers for their work, for this is 
treated as being wholly charitable. In Re RumbalF a gift "to the 
bishop for the time being of the diocese of the Windward Islands to 
be used by him as he thinks fit in his diocese" was upheld.  

But there is a danger in saying too much; where the terms of the 
gift specify the purposes and allow any part of the fund to be used 
for non-charitable purposes, the gift is void. The cases turn on the 
finest points of construction. "Parish work," for example, includes 
some non-charitable activities, and in Farley v Westminster Bank^ a 
gift to a vicar "for parish work" was held invalid. But in Re Sim-
son,

9
 a gift to a vicar "for his work in the parish" was held valid. 

The former phrase is held to be dispositive, thus enlarging the ambit 
of the gift and producing the result that a charitable trustee holds on 
non-charitable trusts, while the latter phrase is held to be merely 
descriptive of the vicar's responsibilities. The many pages in the 
reports dealing with these refinements bring no credit to our juris-
prudence. 

D. The Objects Must be Exclusively Charitable 

15-052       To be charitable, the funds of a trust must be applicable for 
charitable purposes only. 

15-053       i. Main and Subsidiary Objects. A trust may be charitable, 
however, even if some expenditure is permitted on non-charitable 

4 
Re Smith [1932] 1 Ch. 153. 

5 
(1960) 25 Conv. (N.S.) 306 (V. Delaney). 

6 
[1948] Ch. 241. 

7 
[1956] Ch. 105. 

8 
[1939] A.C. 430. 

"[1946] Ch. 299. 



The Interpretation of Charitable Gifts and Purposes 445 

purposes, but only if those non-charitable purposes are entirely sub-
sidiary to the main charitable purposes. The question is whether 
"The main purpose of the body. . .  is charitable and the only ele-
ments in its constitution and operation which are non-charitable are 
merely incidental to that purpose."

10
 

Failure of a trust for this reason is fairly obvious in cases such as 
Morice v Bishop of Durham,^ and IRC v Baddeley

12
 where the 

purposes are patently too widely expressed but it is less obvious in 
cases where the non-charitable element is latent. In Ellis v IRC," 
land was conveyed to trustees for use "generally in such manner for 
the promotion and aiding of the work of the Roman Catholic Church 
in the district as the Trustees with the consent of the Bishop may 
prescribe." The Court of Appeal held that assets could be spent on 
subsidiary objects which were not necessarily conducive to the main 
(and undoubtedly charitable) object; such subsidiary objects existed 
in their own right and prevented the gift from being "for charitable 
purposes only." 

An acute form of this problem occurs where the furtherance of a 
charitable purpose also benefits particular groups of persons. For 
instance in IRC v City of Glasgow Police Athletic Association,^ the 
House of Lords held that a police athletic association, intended to 
benefit policemen in Glasgow, was not wholly ancillary to increas-
ing the efficiency of the Glasgow police force and therefore not 
charitable. On the other hand, the benefits to the medical profession 
in the constitution of the General Medical Council are ancillary to 
the promotion of public health

15
; similarly in the case of surgeons in 

relation to the advancement of surgery in the constitution of the 
Royal College of Surgeons.

16
 In Re Coxen" a substantial gift to a 

charity included provision for an annual dinner for the trustees; and 
this was held charitable as being ancillary to the better administra-
tion of the charity. And in London Hospital Medical College v 
IRC,

ls
 a students' union was held to be a charitable trust where its 

predominant object was to further the purposes of the college, even 

10 per Lord Cohen in IRC v City of Glasgow Police Athletic Association [1953] A.C. 380 at 
405. See [1978] Conv. 92 (N. Gravells). 

11 (1804) 9 Ves.Jr. 399; (1805) 10 Ves.Jr. 522 ("objects of benevolence and liberality"). 
12 [1955] A.C. 572; above, para.15-032. 
13 (1949) 31 T.C. 178, following Dunne v Byrne [1912] A.C. 407. See also IRC v Educational 

Grants Association Ltd [1967] Ch. 993 at 1010 and 1015; Oxford Group v IRC [1949] 2 All 
E.R. 537, at 539-540; Re Cole [1958] Ch. 877. 

14 [1953] A.C. 380. 
15 Above, para.15-019. 
16 Royal College of Surgeons v National Provincial Bank Ltd [1952] A.C. 631; see also 

Incorporated Council of Law Reporting v Att-Gen [1972] Ch. 73. 
17 [1948] Ch. 747. 
18 [1976] 1 W.L.R. 613. See also Re South Place Ethical Society [1980] 1 W.L.R. 1565 (social 

activities held to be ancillary to the objects of ethical humanist society); Funnel! v Stewart 
[1996] 1 W.L.R. 288. 
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though one of its objects was to confer private and personal benefits 
on union members. 

15-054 ii. And/Or Cases. Nowhere is the draftsman's error more obvi-
ous than in this group of cases. If a purpose is described as "charita-
ble and benevolent"—philanthropic, useful, or any other such 
adjective—the purposes are wholly charitable. For the purposes, to 
qualify, must be, amongst other things, charitable; and that is 
enough. But if the draftsman says charitable or benevolent, there is 
prima facie an alternative; and the funds could be applied for pur-
poses which are benevolent, but not charitable. But this is an over-
simplification, and the question is one of construction in each case. 
Is the word conjunctive or disjunctive? 

15-055 (a) Cases of "or." In Blair v Duncan
19

 the words were "such 
charitable or public purposes as my trustee thinks proper"; in Hous-
ton v Bums,

20
 "public, benevolent, or charitable purposes"; in 

Chichester Diocesan Fund and Board of Finance v Simpson
21 

"charitable or benevolent"; in each of these cases the gift was held 
not to be charitable, in that the words were wide enough to justify 
the trustees in disposing of the fund, or an unascertainable part of it, 
to non-charitable objects. 

In Re Macduff
22

 a bequest of money "for some one or more 
purposes, charitable, philanthropic or—" was held to be bad, not 
by reason of the blank, but because there may be philanthropic 
purposes that are not charitable. 

But in Re Bennett
23

 the words were "for the benefit of the 
schools, and charitable institutions, and poor, and other objects of 
charity, or any other public objects," and Eve J. held that the 
addition of the word "other" entitled him to apply the ejusdem 
generis rule of interpretation and dispensed him from the neces-
sity of reading the word "or" disjunctively; the gift was, there-
fore, upheld as a charitable gift of the whole. 

15-056 (b) Cases of "and. " Lord Davey in Blair v Duncan
24

 said that if 
the words had been "charitable and public" effect might be given to 

19 [1902] A.C. 37.  See also  Att -Gen of  the Cayman Islands v Wahr -Hansen [2001] 1 A .C. 75  
(t rust  fo r  " rel i gious,  chari t abl e o r  educat i onal  i nst i t ut i ons  o r o rgani sat i ons  o r i ns t i t ut i ons  
ope ra t i ng  fo r  t he  p ubl i c  goo d"  i nv a l i d ) .  

20 [1918] A .C.  337.  
21 [ 1 9 4 4 ]  A . C .  3 4 1 ;  t h e  t r u s t e e s  o f  t h e  w i l l  p a i d  t h e  s u m s  o v e r  t o  v a r i o u s  c h a r i t i e s ,  n o t  

ant i cipat i ng t he  l i t i gat i on by  t he next -o f -kin which ,  i n  t he event ,  occurred  and t he  sequel  
w as  Mini s t ry  o f  H e al th  v  S im p s o n  [ 1 9 51 ]  A . C .  2 5 1 .  

22 [1896] 2Ch. 451. 
23 [1920]  1  Ch .  305 .  See a l so Guild  v IRC [1992]  2  A.C .  310  (gi f t  t o speci f i ed recrea t i onal  

cha r i t ab l e  p urp os e  " or  s ome s imi l a r  p urp ose  i n  c on nec t i on  wi th  sp or t "  u ph e ld) .  
24 [19 02]  A .C .  3 7  a t  4 .  
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them, because they could be construed to mean charitable purposes 
of a public character. Some cases support this view, the word "and" 
being regarded as having the power to draw the other word into the 
orbit of the charitable. This view is borne out by Re Sutton

25
 and Re 

Best,
26

 where gifts to "charitable and deserving objects" and "chari-
table and benevolent" objects respectively were upheld. In Att-Gen 
of the Bahamas v Royal Trust Co

27
 on the other hand, a gift for the 

"education and welfare" of Bahamian children and young people 
was held void on a disjunctive construction. To construe the words 
conjunctively would result in a single purpose of educational wel-
fare, but the word "welfare" was regarded as too wide to permit 
such a construction. The addition of a third word, "without any 
conjunction, copulative or disjunctive,"

28
 was in Williams v Ker-

shaw
29

 held fatal to a gift to "benevolent, charitable and religious" 
purposes, and in Re Eades

30
 Sargant J. refused to uphold a gift for 

"such religious, charitable and philanthropic objects" as three 
named persons should jointly appoint. 

In Att-Gen v National Provincial and Union Bank of England
31 

there was a gift "for such patriotic purposes or objects and such 
charitable institution or institutions or charitable object or objects 
in the British Empire" as the trustees should select. The House of 
Lords interpreted this as a gift for any or all of four categories, 
two of which might not be charitable, and so held the whole gift 
void. 

So we cannot say more than that prima facie the word "or" causes 
the words to be read disjunctively; the word "and" causes them to 
be read conjunctively. 

iii. Severance. Where the language permits funds to be applied   15-057 
partly for charitable and partly for non-charitable purposes, the court will, in 
some cases, apply a doctrine of severance, separating the charitable from 
the non-charitable, and allow the former to stand although the latter may 
fail. 

In Salusbury v Denton
32

 a testator bequeathed a fund to his 
widow to be applied by her in her will, in part towards the founda-
tion of a charity school, and as to the rest towards the benefit of 

25 (1885) 28  Ch.D . 464 .  
26 [19 04]  2  Ch .  35 4 .  
27 [1986 ]  1  W.L .R .  10 01;  c f .  R e  Car api e t ' s  Tr us t s  [20 02]  W.T .L .R .  9 89  (edu c a t i on  and  ad  

vancement in life of Armenian children). 
2Sper Pearson J. in Re Sutton (1885) 28 Ch.D. 464 at 466. 
29 (1835) 5 Cl. &F. llln. 
30 [1920] 2 Ch.  353.  
31 [1924] A .C.  262.  
32 ( 18 5 7 )  3  K .  &  J .  5 2 9 .  
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the testator's relatives. The widow died without making any ap-
portionment, but it was held, relying on the maxim "Equality is 
Equity," that the court would divide the fund into halves. 

The distinction between this and the "charitable or benevolent" 
cases is well brought out by Page-Wood V.C.

33
 "It is one thing to 

direct a trustee to give a part of a fund to one set of objects, and the 
remainder to another, and it is a distinct thing to direct him to give 
'either' to one set of objects 'or' to another. . . This is a case of the 
former description. Here the trustee was bound to give a part to 
each." The crux of the matter is that the whole of a fund cannot be 
devoted to non-charity; once this is established, the court will en-
deavour to quantify what proportion of the capital assets is needed to 
support the non-charitable part,

34
 and then hold the remaining part 

to be validly devoted to charity. In the absence of factors requiring a 
different division, the court will divide equally.

35
 But there may be 

good reasons for making an unequal division. 
In Re Coxen,

36
 a testator gave the residue of his estate, amounting 

to more than £200,000, to the Court of Aldermen of the City of 
London for charitable purposes, providing however that one guinea 
should be paid to each of the six aldermen chosen to administer the 
trust on the occasion of his attending any meeting to administer the 
trust, and that £100 p.a. be used for an annual dinner for the Court of 
Aldermen when it should meet to discuss the business of the trust. 
On the assumption that these administrative provisions were not 
charitable,

37
 quantification was desirable, for a division into equal 

parts would be absurd. Jenkins J. held that the court would find the 
necessary means to quantify the maximum slice of capital that 
would be needed to support them. 

iv. Charitable Trusts (Validation) Act 1954. If the terms of a 
trust coming into operation before December 16, 1952,

38
 are such 

that the property could be applied exclusively for charitable pur-
poses, but could also be applied for non-charitable purposes (called 
in the Act an "imperfect trust provision") then as from July 30, 
1954, the terms shall be treated as if they permitted application for 
charitable purposes only.

39
 

The simple case covered by this provision would be a gift, prior to 
December 16, 1952, for "charitable or benevolent purposes." It  

1 At 539; the italics are the Vice Chancellor's. 
4 In most cases this will produce partial invalidity. 
5 Hoare v Osborne (1866) L.R. 1 Eq. 585. 
6 [1948] Ch. 747. 
7 Jenkins J. later decided that they were charitable; above, para. 15-053. 

The date of publication of the Nathan Report. 
s.l(2); Re Chilly's W.T. [1970] Ch. 254. The Act does not apply to assets already distrib-
uted; s.2. 
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would have saved the trusts of the Diplock will,
40

 and was applied in 
the case of a trust deed some of whose purposes were charitable and 
others not.

41
 The difficulty arises where there is no express mention 

of any charitable purposes, but where the purposes are capable of 
including charitable purposes.

42
 It was said in Re Gillingham Bus 

Disaster Fund
43

 that a trust for "worthy causes" was covered, and in 
Re Wykes' Will Trust,

44
 a trust for welfare purposes was upheld as 

those purposes are akin to the relief of poverty. On the other hand, a 
trust for division among institutions and associations, some of which 
were not charitable, was not validated

45
; nor was a trust providing 

various benefits for employees because it was essentially a private 
discretionary trust and contained no indication of an intention to 
benefit the public.

46
 The principle seems to be that where there is a 

clear flavour of charity present, "a quasi-charitable trust" as Cross J. 
has put it,

47
 the donor of such a gift would not feel that his intentions 

were being distorted by the whole of his gift being made available to 
charity. It would thus cover "worthy causes," but not a case involv-
ing the mere possibility of charitable benefit.

48
 

Commonwealth legislation
49

 goes much further, and gives the 
courts a "blue pencil" power. Where non-charitable purposes are, or 
are deemed to be, within the ambit of a trust obviously intended to 
be charitable,

50
 the trust is carried out as if the non-charitable ele-

ments were not present. 

E. Disaster Appeals 

Problems can arise when public appeals for donations are made 
after some accident or disaster, if insufficient thought has been given 
to the question whether the fund is to be charitable or not. Such was 
the case with the loss of Penlee Lifeboat in Cornwall in 1982, when 

40 Chichester Diocesan Fund and Board of Finance v Simpson [1944] A.C. 341; above, 
para.15-055. 

41 
Re Mead's Trust Deed [1961] 1 W.L.R. 1244; Re South Place Ethical Society [1980] 1 
W.L.R. 1565 ("purposes either religious or civil"). The trust in Williams Trustees v IRC 
[1947] A.C. 447, para. 15-032, above, was eventually saved by the Act; Annual Report 
1977, paras 71-80. 

42 R e Gi l l i n gh a m B u s  Di s a s t e r  Fu n d  [ 1 9 59 ]  C h .  6 2 ;  Re  W y k e s  [ 19 6 1 ]  C h .  2 2 9;  R e Me a d ' s  
Trust  Deed  (above).  

43 Abo ve ,  a t  80 .  
44 

A b o v e .  A p a r t  f r o m  t h e  1 9 5 4  A c t ,  s u c h  a  t r u s t  f a i l s :  R e  A t k i n s o n ' s  W .   T .   [1 9 7 8 ]   1  
W.L.R.  586. 

45 
Re Harpur's  W.  T.  [1962] Ch.  78.  

46 Re Saxone Shoe Co Ltd's Trust Deed [1962] 1 W.L.R. 943. 
47 

ibid,  at  957-958.  
48 

c f .  Re  M ead ' s  T rus t  D eed ,  above ,  w h i ch  goes  r a t he r  f a r  i n  r e s t r i c t i ng  a  t rus t  t o  "po or"  
members  of  a  uni on.  

49 
( N e w S ou t h  Wa l e s )  C o n ve y a n c i n g  A c t  1 9 1 9 - 1 9 6 9 ;  S .3 7 D;  ( N e w Z ea l a nd )  C ha r i t a b l e  
Trust s  Act  1957,  S .61B;  (Vi ct o ria )  P roperty  Law Act  1958 ,  s . 131;  (Wes t e rn Aust ral i a )  
Trustees Act  1962,  s .102.  See al so Chari t i es  Act  (Northern Ireland)  1964,  s .24.  

50 Leahy v Att-Gen for New South Wales [1959] A.C. 457. 
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over £2 million was donated by the public to the dependants of the 
lost crew, numbering eight families. If charitable, the fund would 
attract tax relief but, contrary to the expectations of some donors, it 
could not be simply divided amongst the families, as charitable 
funds, being essentially public in nature, cannot be used to give 
benefits to individuals exceeding those appropriate to their needs. 
Any surplus would, under the cy-pres doctrine, be applied to related 
charities.

51
 If, on the other hand, the fund was not charitable, it 

would not attract tax relief, but could be distributed entirely among 
the dependants if, upon construing the terms of the appeal, that was 
the intention of the donors. If that was not their intention, the surplus 
would not be applicable cy-pres, but would result to the subscribers 
or perhaps devolve upon the Crown as bona vacantia.

52
 Similar 

problems can arise if the appeal is on behalf of one specific person, 
such as a sick child. In the Penlee case

53
 it was decided, after 

negotiations with the Attorney-General and the Charity Commis-
sioners, to forgo tax relief and to treat the fund as private, so that the 
money could be divided among the families.

54
 

The terms of the appeal are all-important in determining the status 
of the fund, and the consequences flowing from that status. The 
Attorney-General has issued guidelines for consideration by persons 
planning to launch a public appeal of this sort.

55
 It appears that non-

charitable status has most often been chosen.
56

 

6. CY-PRES57 

A. The Cy-Pres Doctrine Prior to 1960 

15-060 Where property is given for charitable purposes and the purposes 
cannot be carried out in the precise manner intended by the donor, 
the question is whether the trust should fail, or whether the property 

51 
Below. 

52 
Re Gillingham Bus Disaster Fund [1959] Ch. 62; Re West Sussex Constabulary's Widows, 
Children and Benevolent (1930) Fund Trust [1971] Ch. 1; above, para.10-013. 

"Which was not litigated. See Annual Report 1981, paras 4-8; (1982) 132 N.L.J. 223 (H. 
Picarda). 

54 The Cha r i t y  Commiss ione rs  hav e  s t a t ed  t ha t  t he  fu nd  wa s  no t  cha r i t ab l e ;  Annual  Rep or t  
1981 ,  pa ra .6 .  I f  i t  had  been  chari t ab le,  a s  being  fo r  t he  rel i e f  o f  vi ct ims  of  a  d i sast e r  (Re 
Nor th  Devon  and  West  Somerset  Re l i ef  Fund  Trust s  [1953]  1 W.L.R .  1260) ,  p resumably  i t  
would  not  be  possibl e  t o  fo rgo  t hat  st atus .  

55 See Annual Report, 1981, App.A. The guidelines were updated in 2002. See also Annual 
Report 1982, paras 31-35 (South Atlantic Fund); Annual Report 1985, para.19 (Bradford 
City Disaster Charitable Trust); Annual Report 1988, para.25 (Armenian earthquake and 
Philippines Ferry); Annual Report 1989, paras 36, 37 (Clapham Junction and Hillsbor- 
ough); Annual Report 2001/02, p.8 (World Trade Centre Disaster Fund). 

56 Annual Report 1988, para.25; 1989, para.36. See (1999) 19 L.S. 380 (I. McLean and M. 
Johnes). 

57 The doct ri ne  i s  p reserved i n the  Char i t ies  Bi l l ;  below,  P t  8 .  
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should be applied for other charitable purposes. The cy-pres doc-
trine, where it applies, enables the court (or the Commissioners) to 
make a scheme for the application of the property for other charita-
ble purposes as near as possible to those intended by the donor. This 
is judicial cy-pres. If a gift is to charity but not upon trust, it is 
disposed of by the Crown under prerogative cy-pres.

5
* The distinc-

tion is not however always observed. 
The cy-pres jurisdiction was very narrow until the reforms of the 

Charities Act 1960, and was available only where it was "impossi-
ble" or "impracticable" to carry out the purposes of the trust.

59 

Thus, trusts for the distribution of loaves of bread to the poor or of 
stockings for poor maidservants continued until modern times. Their 
performance was cumbersome, uneconomical, inconvenient, but not 
impossible nor impracticable. But it had at least, by the turn of 
the nineteenth century, become impracticable to apply money for the 
advancement and propagation of the Christian religion among the 
infidels of Virginia,

60
 or for "the redemption of British slaves in 

Turkey or Barbary."
61

 Re Dominion Students' Hall Trust
62

 showed the 
furthest development of the doctrine by the courts. 

One of the objects of a charity was to promote community of 
citizenship, culture and tradition among all members of the Brit-
ish Community of Nations; and it maintained a hostel for students 
in Bloomsbury. But the benefits of the charity were restricted to 
students of European origin. The cy-pres power was used to re-
move the "colour bar." It could not be said that it was "absolutely 
impracticable" to carry on the charity in its present state; but, by 
1947, "to retain the condition, so far from furthering the charity's 
main object, might defeat it and would be liable to antagonize 
those students, both white and coloured, whose support and good-
will it is the purpose of the charity to sustain. The case, therefore, 
can be said to fall within the broad description of 
impossibility . . . "

63
 

5 Above, para. 15-003 (sign manual). But even if there is no trust, the court has jurisdiction if 
there is an analogous legally binding restriction; Liverpool and District Hospital for Dis-
eases of the Heart v Att-Gen [1981] Ch. 193 (charitable corporation); [1984] Conv. 112(J. 
Warburton). 

* See Re Weir Hospital [1910] 2 Ch. 124. 
i Att-Gen v City of London (1790) 3 Bro.C.C. 121. Annual Report (1971), paras 65-69; see 

also Re Robinson [1921] 2 Ch. 332. (The wearing of a black gown by the preacher was 
impracticable because it was likely to offend the congregation and defeat the main 
object.). 

1 Ironmongers' Co v Att-Gen (1844) 10 Cl. & F. 908. 
2 [1947] Ch. 183; see Race Relations Act 1976, s.34; above, para.13-002; Annual Report 
1976, para.20; Annual Report 1983, para. 19; Canada Trust Company v Ontario Human 
Rights Commission (1990) 69 D.L.R. (4th) 321. 

' [1947] Ch. 183 at 186, per Evershed J. 
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More recently, in Re J. W. Laing Trust,
64

 concerning a settlement 
of shares worth £15,000 in 1922, the question was whether the court 
could delete a term imposed by the settlor that the capital and 
income should be distributed no later than 10 years after his death. 
The investment was now worth £24 million. The trust was for Chris-
tian evangelical causes, and the individuals and bodies who would 
be the recipients were unsuited to receive large capital sums. The 
deletion of this term was approved under the court's inherent juris-
diction, as it had become inexpedient in the very altered circum-
stances of the charity. 

It is convenient also at this stage to note that a distinction is made 
between the initial failure of a charitable trust, and a failure after the 
time when the trust has been in operation. Application cy-pres is 
much easier in the latter case; for, after application to charity, there 
is no resulting trust for the donor.

65
 If the donor wants the property 

to pass to a third party, or to return to himself or his estate, he must 
expressly so provide by a gift over to take effect within the perpe-
tuity period.

66
 In the case of initial failure, the gift will lapse unless 

there is, on the proper construction of the instrument, a paramount 
intention to benefit charity. These situations will now be ex-
amined. 

B. Initial Failure. Paramount Charitable Intent 

15-061 i. Width of Charitable Intent. Where a charitable trust fails as 
being ineffective at the date of the gift, the gift will either lapse and 
fall into residue, or the property will be applied cy-pres. The deci-
sion depends on the width of charitable intent shown by the donor. If 
the intention was that the property should be applied for a specified 
purpose, which cannot be carried out, or for one specific charitable 
institution which no longer exists, the gift will lapse. But if the court 
finds a wider intent, a paramount or general charitable intention, the 
property may be applied cy-pres. 

In Re Rymer,
67

 there was a legacy of £5,000 "to the rector for 
the time being of St. Thomas's Seminary for the education of 
priests for the diocese of Westminster." At the time of the testa-
tor' s death, the Seminary had ceased to exist, and the students had 
been transferred to another Seminary in Birmingham. The Court 

64 [1984] Ch.  143,  [1984] Conv.  319 (J.  Warburton); [1985] Conv.  313 (P.  Luxton).  Sect ion 13  
of  t he  C har i t i es  Act  19 60  (no w the  A ct  o f  19 93)  d id  no t  ap p ly ;  be low,  p ara .  15 -0 72 .  

65 Re Wright [1954] Ch. 347 at 362-363. But see [1983] Conv. 107 (P. Luxton). 
"Below, para. 15-069. 
67 [1895] 1 Ch. 19; Re Spence [1979] Ch. 483. See (1969) 32 M.L.R. 283 (J. Hutton). 



Cy-Pres 453 

  

of Appeal held that the gift failed. It was a gift "to a particular 
seminary for the purposes thereof." There was no wider intent. 

This may be contrasted with Re Lysaght,
6S

 where the testatrix 
gave funds to the Royal College of Surgeons to found medical 
studentships. The gift was subject to restrictions, in that the students 
were to be male, the sons of qualified British-born medical men, 
themselves British-born, and not of the Jewish or Roman Catholic 
faith. The Royal College of Surgeons declined to accept the gift on 
these terms. As it was held that the particular trustee was essential to 
the gift, the refusal of the College would cause the gift to fail. 
Buckley J. held that there was a paramount charitable intention. The 
particularity of the testatrix's directions was not fatal to such a 
construction, as the directions were not an essential part of her true 
intention. A scheme was ordered whereby the money was payable to 
the College on the trusts of the will, but omitting the religious 
disqualification. 

This liberal approach was followed in Re Woodhams (de-
ceased),

69
 where the testator left money to two music colleges to 

found annual scholarships for "the complete musical education of a 
promising boy who is an absolute orphan and only of British Na-
tionality and Birth from any one of Dr. Barnardo's Homes or the 
Church of England Children's Society Homes." The two colleges 
declined the gifts because it would be impractical to restrict the 
scholarships as required by the testator, but were prepared to accept 
them if available for boys of British nationality and birth generally. 
The gift failed for impracticability, but a paramount charitable inten-
tion to further musical education was found. The restriction to or-
phans from the named homes was not essential to the testator's 
purpose. Thus the gift was applicable cy-pres under a scheme 
whereby the restriction was deleted. 

ii. Has the Gift Failed? Continuation in Another Form. A gift 
to a defunct charity may be regarded as not having failed at all, on 
the basis that it is continuing in another form. It may have been 
amalgamated with a similar charity by scheme, or have been recon-
stituted under more effective trusts. In such a case the gift may take 
effect in favour of the body now administering the assets of the old 
charity. Or the court may construe the gift as being for the purposes 
of the named charity, so that the nomination of a defunct charity 
does not cause the gift to fail. Provided the purposes still exist the 
gift takes effect in favour of a body furthering those purposes. It will 
be appreciated that the significance of holding that such a gift has 

15-062 

s [1966] Ch. 191. See particularly at 201-202. } 
[1981] 1 W.L.R. 493. 
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not failed is that it is not necessary to find a general charitable 
intention. A scheme will be ordered to give effect to the gift, but it 
will not be a cy-pres scheme. 

15-063       (a) Gift in Augmentation of Funds of Defunct Charity 

In Re Faraker,
70

 there was a gift to "Mrs. Bayley's Charity, 
Rotherhithe." A charity had been founded by a Mrs. Hannah 
Bayly in 1756 for the benefit of poor widows in Rotherhithe. 
This, with a number of other local charities, had been consoli-
dated under a scheme by the Charity Commissioners in 1905, and 
the funds were held in various trusts for the benefit of the poor in 
Rotherhithe. The Court of Appeal held that the Bayly trusts had 
not been destroyed by the scheme, and that the consolidated char-
ities were entitled to the legacy. The gift had not failed, because a 
perpetual charity cannot die.

71
 

15-064 (b) Gifts for Purposes. Unincorporated Associations and Charit-
able Corporations. In considering whether a gift is effectively for 
the purposes of the named institution, a distinction is drawn between 
gifts to unincorporated societies and to corporations. "Every be-
quest to an unincorporated charity by name without more must take 
effect as a gift for a charitable purpose . . .  a bequest which is in 
terms made for a charitable purpose will not fail for lack of a trustee 
but will be carried into effect either under the Sign Manual or by 
means of a scheme"

72
; unless the testator's intention was to the 

contrary. On the other hand, "a bequest to a corporate body.. . takes 
effect simply as a gift to that body beneficially, unless there are 
circumstances which show that the recipient is to take the gift as a 
trustee. There is no need in such a case to infer a trust for any 
particular purpose."

73
 Thus a gift to a defunct charitable corporation 

lapses and fails,
74

 and cy-pres application is possible only if there 

0 [1912] 2 Ch. 488; Re Lucas [1948] Ch. 424; Re Broadbent [2001] W.T.L.R. 967; cf. Re 
Staffer's W. T. [1964] Ch. 512; (1964) 28 Conv.(x.s.) 313 (J. Farrand). 

1 Distinguished in Re Stemson's W.T. [1970] Ch. 16 (involving a terminable corporate char 
ity), and Re Roberts [1963] 1 W.L.R. 406, below. 

2per Buckley J. in Re Vemon's W.T. [1972] Ch. 300n; Re Finger's W.T. [1972] Ch. 286; 
(1972) 36 Conv.(N.s.) 198 (R. Cotterell); (1974) 38 CODV.(N.S.) 187 (J. Martin). See also 
Liverpool and District Hospital for Diseases of the Heart v Att-Gen [1982] Ch. 193 
(charitable corporation does not hold as trustee, but court has cy-pres jurisdiction on 
winding-up; Companies Act 1985, s.558). See Charities Act 1993, s.64, for the position 
where a charitable corporation ceases to be charitable or otherwise alters its objects. 

3 Re Vemon's W.T. [1972] Ch. 300n. See [1984] Conv. 112 and [1990] Conv. 95 (J. Warbur- 
ton). See also Re ARMS (Multiple Sclerosis Research) Ltd [1997] 1 W.L.R. 877 (no failure 
where incorporated charity existed at testator's death although insolvent, thus legacy avail 
able to its creditors). 

4 Unless the testator has indicated that the corporation was to take as trustee for its pur  
poses. 
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was a general charitable intention. In Re Finger's Will Trusts,
75

 there 
was a gift to the National Radium Commission (unincorporated) and 
to the National Council for Maternity and Child Welfare (incorpo-
rated). Both had ceased to exist by the testatrix's death. The gift to 
the unincorporated charity was construed as a gift to charitable 
purposes. As those purposes still existed there was no failure, as a 
trust does not fail for lack of a trustee. A scheme was ordered to 
settle the destination of the gift, but this was not a cy-pres scheme 
and no general charitable intention was necessary.

76
 In the case of 

the incorporated charity, on the other hand, it was a gift to a legal 
person which had ceased to exist, and was not a purpose trust. The 
gift therefore failed, but was saved from lapse by the finding of a 
general charitable intention, and was accordingly applied cy-pres. 
This is a technical distinction which might not be appreciated by the 
testator, but it has a certain logic. One difficulty which remains is that 
the same facts may allow either the Re Faraker construction or that 
adopted in Re Finger's Will Trusts in the case of the un-
incorporated charity, although the results are different. While both 
constructions avoid the finding of a failure and the need for a general 
charitable intention, the result of the Re Faraker construction is that 
the gift goes to the body now administering the funds of the defunct 
charity, even if its purposes are different. In Re Faraker

77
 itself, the 

defunct charity was specifically for widows, while the new consoli-
dated charity was for the poor generally, so that it "was not bound to 
give one penny to a widow,"

78
 thus defeating the testator's intention 

to some extent. The result in Re Finger's Will Trusts
79

 is that the gift 
is devoted, by means of a scheme, to the testator's purpose. It may 
be that the court would decline to apply Re Faraker where the 
purposes of the new body were widely different. Thus in Re Ro-
berts*

0
 a gift was made to the Sheffield Boys' Working Home, 

which had wound up and transferred most of its assets to the Shef-
field Town Trust. The claim of the latter body was rejected as an 
undesirable extension of the Re Faraker principle, as it purposes 
were different. The money was applied, by means of an ordinary 
scheme, to the purposes to which the defunct Home had been 
dedicated. 

5 [1972] Ch. 286; applied by the Court of Apeal in Re Koeppler's W.T. [1986] Ch. 423. If the 
purposes had ceased to exist, the gift to the unincorporated charity would fail, but could be 
applied cy-pres if there was a general charitable intention. 

' It would be otherwise if the donor intended the particular institution and no other, as in Re 
Rymer, above. 

7 [1912] 2 Ch. 488. 
* ibid, at 496. 
' [1972] Ch. 286. 
' [1963] 1 W.L.R. 406. See (1974) 38 Conv.(N.s.) 187 (J. Martin). 
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Both constructions, however, were rejected in Re Spence,
sl
 where 

money was left to a specified Old Folks Home, "for the benefit of 
the patients." The home was no longer in use at the testatrix's death. 
Megarry V.C. held that the gift failed and could not be applied cy-
pres. It was not a general gift to the old people of the district. 
Following Re Harwood,

82
 it was said that if a particular institution is 

correctly identified, then it is that institution and no other which is 
intended: "It is difficult to envisage a testator as being suffused with 
a general glow of broad charity when he is labouring, and labouring 
successfully, to identify some particular specified institution or pur-
pose as the object of his bounty."

83
 This, with respect, is a very 

narrow view of the cy-pres doctrine. A testator should always be 
careful to identify his beneficiary correctly. It is difficult to see why 
this should automatically negative a general charitable intention. 

15-065 iii. Projects. The cases so far discussed have dealt with gifts to 
institutions, corporate or unincorporated. The same rules apply in 
principle also to cases where there is a gift for a purpose or project 
such as, for example, the payment of a schoolmaster at a school to 
be built,

84
 or the establishment of a soup kitchen and cottage hospi-

tal.
85

 In such cases, the question is whether the project is on the 
balance of probabilities capable or incapable of being implemented. 
If it is incapable, then, in the absence of wider intent, the gift will 
fail and will fall into residue. There is no "wait and see" pro-
vision.

86
 

15-066 iv. Non-Existent Charity. In Re Harwood*
7
 it was said that, 

where there was a gift for a non-existent charity, it was easier to find 
a general charitable intent in a case where the institution had never 
existed than it was in the case where an identifiable institution had 
ceased to exist. 

In that case, a testatrix, who died in 1934, left £200 to the 
Wisbech Peace Society and £300 to the Peace Society in Belfast. 
The Wisbech Society had existed prior to 1934, but had ceased by 
that date to exist. There was no evidence that the Peace Society of 
Belfast had ever existed. The former failed, but in respect of the 
latter Farwell J. was able to find an intention to "benefit societies 

81 
[1979] Ch.  483.  

82 
[1936]  Ch.  285 ,  bel ow.  R e  R y m e r  [1895]  1  Ch.  19 ,  above ,  p . 447  was al so rel i ed  on .  

83 
[1979]  Ch.  483  at  493.  

a 4
R e  W i l son  [1913] 1  Ch.  314.  

85 
B i sc o e  v  J ac k s o n  (1887)  35  Ch .D .  460.  

86 
R e  W hi t e ' s  W . T .  [1955]  Ch .  188;  R e  T ac o n  [1958] Ch .  447 a t  453 -^ 55.  

87 
[1936]  Ch.  285;  c f .  R e  G o l ds chm i d t  [1957] 1  W.L.R.  524 ,  where a  gi f t  to  a  non -exi stent  
cha ri ty  was not  appl ied c y - pr es ,  but  f e l l  into residue,  which was al so given  to  cha ri ty .  



Cy-Pres 457 

  

whose object was the promotion of peace,"
88

 and the £300 was 
applied cy-pres. 

Similarly, in Re Satterthwaite's Will Trusts,
89

 where a testatrix, 
who hated the whole human race, left her residuary estate to a 
number of institutions concerned with animal welfare. Most of them 
were charitable, but a dispute arose over the share left to the London 
Animal Hospital. There was no charity of that name, but the claim-
ant, a veterinary surgeon, carried on a practice under that trade name 
at a time prior to the date of the will and death. The Court of Appeal 
considered the gift as being to a non-existent charitable institution, 
and not to the claimant. A sufficiently wide charitable intent was 
discerned from the nature of the other shares (notwithstanding that 
one share was to a non-charity), and thus cy-pres application was 
ordered. 

v. A Group of Donees; Mostly Charitable. It may be that the 
testator has made a number of gifts, all of which are charitable 
except one. It can be argued that the intention clearly was to apply 
all the money for charitable purposes. On the other hand, "if you 
meet seven men with black hair and one with red hair, you are not 
entitled to say that here are eight men with black hair."

90
 A gift for a 

non-charitable purpose is not made charitable by being included in a 
list of other gifts which are charitable. So held Buckley J. in Re 
Jenkins' Will Trusts

9
^ where a gift for the abolition of vivisection 

failed and could not be applied cy-pres. This may be contrasted with 
Re Satterthwaite's Will Trusts,

92
 where the gift in question was 

construed as charitable, and hence the cy-pres doctrine could 
apply. 

15-067 

  

C. Subsequent Failure 

Once assets are effectively dedicated to charity, there can be no 
question of a lapse or a resulting trust save where the gift effectively 
provides for it. Width of charitable intent is irrelevant. All that is 
necessary is that the property has been given "out and out" to 
charity, in the sense that the donor did not envisage its return in any 
circumstances. 

15-068 

88 [1936]  Ch .  285  at  288 .  But  t he  deci si on  was  doub ted  by  the  High  Cour t  i n  Re Koeppler ' s  
Will Trusts [1984] Ch. 243, on the basis that the purpose was political and not charitable. It 
was not cited in the Court of Appeal [1986] Ch. 423. 

89 [1966]  1  W.L .R.  277 . 
9 0 p er  Bu ckley  J .  i n  Re J enk in s '  W .T .  [ 1966]  C h .  249 .  
91 Above. 
92 Above. 
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In Re Wright,
93

 a testatrix who died in 1933 provided for the 
foundation, on the death of a tenant for life, of a convalescent 
home for impecunious gentlewomen. The scheme was practicable 
in 1933, but not in 1942 when the tenant for life died. The Court 
of Appeal held that 1933 was the crucial date; at that date the 
scheme was practicable, dedication to charity occurred, and the 
possibility of a lapse or resulting trust was excluded. Cy-pres was 
available in 1942 irrespective of width of charitable intent. 

This rule is now firmly established,
94

 but it was not always so, and 
it is not possible to reconcile some earlier cases on the subject, in 
particular the "surplus" cases. 

In Re King,
95

 £1,500 was bequeathed for one stained-glass 
window in a church. The cost of the window could not exceed 
£800. Romer J. held that the whole of £1,500 had been dedicated 
to charity with the necessary consequences that any surplus would 
be applied cy-pres (in fact for a second window) irrespective of 
width of intent. 

But in Re Stanford,
96

 where £5,000 was bequeathed for the 
purpose of completing and publishing an etymological dictionary 
and over £1,500 remained unspent when the task was complete, 
Eve J. held that the surplus fell into residue. 

Such a result is only justifiable if the surplus can be regarded as a 
case of initial impossibility pro tanto.

97
 Similar confusion can be 

seen in the cases where the surplus has arisen in the circumstances 
of a public appeal. In Re Welsh Hospital (Netley) Fund

98
 and Re 

North Devon and West Somerset Relief Fund Trusts
99

 money was 
collected for purposes which were fulfilled, leaving surplus. The 
surplus was held applicable cy-pres on the basis that there was a 
general charitable intention. If these cases are to be regarded as 
involving subsequent failure, it is difficult to see why such an inten-
tion is necessary. All that is required is an "out and out" gift to 
charity. Thus in Re Wokingham Fire Brigade Trusts

1
 a surplus was 

93 
[1954]  Ch.  347;  R e  S l e v i n  [1891] 2  Ch.  236,  where an o rphanage was in  ex i s tence at  the  
t esta tor ' s  death,  but  came to  an end befo re  the money was  paid ove r .  C y- pr es  appl icat ion  
was  o rde red;  R e  M o o n ' s  W . T .  [1948]  1  Al l  E .R .  300.  

94 
R e  Tacon  [1958] Ch.  447,  a  case of  a  contingent  gi ft ;  cf .  R e  J .  W .  La i ng Trust  [1984] Ch.  
143, [1984] Conv. 319 (J. Warburton). 

95 
[1923]  1  Ch.  243.  

96 
[1924]  1  Ch.  73.  

97 
See Picarda,  p .345;  Tu do r  o n  C h ar i t i e s  (9th ed. ) ,  p .480 (p re fer r ing view that  subsequent  
impossibili ty). 

98 
[1921] 1 Ch. 655;  cf .  Re Brit i sh  Red Cross Balkan Fund [1914] 2 Ch. 419. The latter case is  
doubted in  T ud or  on  C ha r i t i e s  (9th ed. ) ,  397,  n .77.  

" [ 1 9 5 3 ]  1  W. L . R .  1 2 6 0 .  
1
 [1951] Ch. 373. 
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applicable cy-pres without the need to discover a general charitable 
intention. It is submitted that this approach, which was approved 
obiter by the Court of Appeal in Re Ulverston and District New 
Hospital Building Trusts

2
 (involving initial failure as insufficient 

funds were collected) is to be preferred. 

D. Termination in Favour of Non-Charity 

It was seen that a donor could, if he wished, make express provi-
sion for a gift over to a third party or to himself or to his estate upon 
the failure of a charitable gift within the period of perpetuity.

3
 Be-

fore the Perpetuities and Accumulations Act 1964, a resulting trust 
after a determinable interest was immune from the perpetuity rule, 
although any express gift over was subject to it. Thus a determinable 
charitable gift could terminate at a remote time and result to the 
settlor. It could not be applied cy-pres because, although a sub-
sequent failure, there was no "out and out" gift to charity.

4
 How-

ever, in the case of a charitable gift subject to a condition 
subsequent, the gift took effect as absolute if the gift over was void 
for perpetuity. The cy-pres doctrine would then apply in the usual 
way on any subsequent failure, to the exclusion of a resulting 
trust.

5
 

Under section 12 of the 1964 Act, the perpetuity rule became 
applicable to resulting trusts, but the Act also introduced the "wait 
and see" rule.

6
 Thus in the case of a determinable charitable gift, a 

gift over or resulting trust will operate to the exclusion of the cy-pres 
doctrine if the determining event occurs within the perpetuity pe-
riod. If it does not, the gift becomes absolute, so that cy-pres will 
apply on any subsequent failure. Likewise if the charitable gift is 
subject to a condition subsequent. On breach of condition within the 
perpetuity period, the gift over (or resulting trust in default) will take 
effect. If, however, the condition is not broken within that period, 
the charitable gift becomes absolute. Thus the cy-pres doctrine is 
available because, whatever the donor's intention, the gift is by 
statute an "out and out" gift to charity. 

15-069 

2 [1956] Ch. 622. The case illustrates the difficulties now resolved by Charities Act 1993, 
s.l 4, below, para. 15-073. s.14 does not apply to the surplus cases unless it becomes 
established that a general charitable intention is necessary, contrary to the view expressed in 
the text. 

'Above, para. 15-060. 
4 Re Randell (1888) 39 Ch.D. 213. 
5 Re Peel's Release [1921 ] 2 Ch. 218; Bath and Wells Diocesan Board of Finance v Jenkinson 

[2001] W.T.L.R. 353. 
6s.3(l). 
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E. The Widening of Cy-Pres Jurisdiction. Charities Act 
1993, s.13 

15-070 i. General. As part of the policy of modernising charitable 
trusts, the Charities Act 1960 introduced far-reaching reforms (now 
found in the consolidating Act of 1993) in the application of the cy-
pres doctrine. Before examining these reforms it must be em-
phasised that it is the trustees' duty, where some or all of the prop-
erty may be applied cy-pres, to take steps to have the property so 
applied.

7
 This situation will arise where there is an existing trust for 

outdated objects; for purposes which were once useful, but are now 
unnecessary, or overtaken by statutory services; or where the in-
come of the trust has during the years become inadequate for the 
purpose, or, perhaps so large that there is a surplus. In short, the 
policy is to enable the trustees, with the help of the Charity Commis-
sioners, to make the best use, in modern conditions, of funds dedi-
cated to charity. 

15-071 ii. Section 13. Section 13 provides for application cy-pres in five 
situations: 

(1) Subject to subsection (2) below, the circumstances in 
which the original purposes of a charitable gift can be altered to 
allow the property given or part of it to be applied cy-pres shall be 
as follows: 

(a) where the original purposes, in whole or in part,— 

(i) have been as far as may be fulfilled; or (ii) cannot 
be carried out, or not according to the directions given 
and to the spirit of the gift; or 

(b) where the original purposes provide a use for part only of 
the property available by virtue of the gift; or 

(c) where the property available by virtue of the gift and other 
property applicable for similar purposes can be more effec 
tively used in conjunction, and to that end can suitably, 
regard being had to the spirit of the gift, be made applica 
ble to common purposes; or 

(d) where the original purposes were laid down by reference to 
an area which then was but has since ceased to be a unit for 
some other purpose, or by reference to a class of persons or 
to an area which has for any reason since ceased to be 
suitable, regard being had to the spirit of the gift, or to be 
practical in administering the gift; or 

(e) where the original purposes, in whole or in part, have, 
since they were laid down,— 

7
s.l3(5). 
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(i) been adequately provided by other means; or (ii) 
ceased, as being useless or harmful to the community 

or for other reasons, to be in law charitable; or (iii) ceased 
in any other way to provide a suitable and effective method 
of using the property available by virtue of the gift, regard 
being had to the spirit of the gift. 

(2) Subsection (1) above shall not affect the conditions which 
must be satisfied in order that property given for charitable pur-
poses may be applied cy-pres, except in so far as those conditions 
require a failure of the original purposes. 

In the case of subsequent failure, width of charitable intent is of 
no significance, but the Commissioners endeavour to follow the 
spirit of the original gift, so far as this is consistent with proper 
application of the funds. "The paramount principle that the donor's 
intent must be followed as closely as possibly has been preserved, 
but his intention is now interpreted in the light of modern conditions 
and having regard to the spirit of the gift."

8
 Nothing in s.13 requires 

a cy-pres scheme where such a scheme was not required before the 
1960 Act.

9
 

Many schemes have been made by the Commissioners under this    15-072 
section and its predecessor.

10
 The first occasion on which the section was 

litigated was Re Lepton 's Charity.'' 
A will dating from 1715 instructed trustees to pay £3 per annum 

to the Minister, and the "overplus of the profits" to the poor. At that 
time, the income was £5 per annum, and in 1970 the income from 
the proceeds of sale of the land was nearly £800. Pennycuick V.-C. 
raised the payment to £100 per annum. This was consistent with the 
spirit of the gift. Subsection (l)(a) applied because "the original 
purposes" covered the purposes as a whole; it was not necessary to 
consider separately the gift of the annuity and that of the surplus. In 
any case (l)(e)(iii) would have applied. 

In Re J. W. Laing Trust,
12

 the question which arose was whether 
s.13 could be utilised in order to dispense with the donor's require-
ment that the capital and income be distributed no later than 10 years 
after his death. It was held that the provision could not be deleted 
under s.!3(l), as the "original purposes"

13
 which the court could 

there review meant the objects of the trust, whereas the settlor's  

"Annual Report 1970, para.41; see also 1973, para.ll. See (1995/6) 3  Charity Law & 
Practice Review 1 (J. Warburton). " 

Oldham EC v Att-Gen [1993] Ch. 210. 
10 Annual Report 1970, para.43. 
11 [1972] Ch. 276. 
12 [1984] Ch. 143. The facts were given at para.15-060, above. 
13 See further Oldham BC v Att-Gen [1993] Ch. 210. 
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15-073 

direction was merely administrative. The provision was, however, 
deleted under the court's inherent jurisdiction. In Peggs v Lamb

14
 a 

trust was created in the Middle Ages for the freemen of Huntingdon 
and their widows. It was charitable on the basis of the anomalous 
"locality" cases.

15
 In the past the freemen were a substantial section of 

the public and a suitable class of charitable objects. At present there 
were only fifteen members, and they claimed equal division of the 
annual income, irrespective of need, which would give them over 
£30,000 each. A cy-pres scheme was ordered to enable the money 
to be distributed amongst the inhabitants of the borough as a whole, 
in accordance with the spirit of the gift. The case fell within 
s.!3(l)(d), on the basis that the class had ceased to be suitable 
recipients of charitable funds. It was not necessary to decide 
whether s.!3(l)(e)(ii) also applied, on the basis that they were no 
longer a section of the public. Section 13(l)(e)(iii) was satisfied in 
Varsani v Jesani,

16
 where a Hindu sect split into two groups. The 

groups could not resolve their differences, as each thought that it 
alone professed the faith. To give the sect's assets to one group 
would have been contrary to the spirit of the gift, which was the 
desire to provide facilities for followers of the sect. The solution was 
to divide the assets between the two groups. 

Subsection (l)(e)(ii) may give rise to difficulty at some future 
time. Clearly, it will apply to the endowments of independent 
schools if charitable status should be withdrawn.

17
 Perhaps also the 

section would, if then available, have applied to anti-vivisection 
trusts, for these had been held charitable in Re Foveaux,

1s
 but non-

charitable in National Anti-Vivisection Society v IRC
19

 in 1948. The 
same would seem to apply to charities which have been removed 
from the Register on the ground that they have ceased to be char-
itable. 

iii. Section 14.
20

 Charity Collections. Finally, it is necessary to 
refer to section 14. This provides that property given for specific 
charitable purposes which fail shall be applicable cy-pres as if given 
for charitable purposes generally, where it belongs— 

(a) to a donor who after— 

14 
[1994] Ch. 172.  

15 
Above,  para . 15-050. 

16 
[1999] Ch. 219. 

17 
See [1996] Conv.  24 ( J .  Jaconell i ) ,  above,  pa ra . 15 -021. 

18 
[1895] 2  Ch.  501.  

19 
[1948] A.C. 31. Lord Simonds suggested at  64 -65 that  applicat ion cy-pres would have been  
possible  before  the 1960 Act .  

20 
Re-enact ing  s . 14 o f  t he 1960 Act ,  a s  amended by  Chari t i e s  Act  1992 ,  s . 15 .  
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(i) the prescribed
21

 advertisements and inquiries have been 

published and made, and (ii) the prescribed period 
beginning with the publication of 

those advertisements has expired,
22 

cannot be identified or 
cannot be found,

23
 or (b) to a donor who has executed a disclaimer 

in the prescribed form of his right to have the property returned. 

In the case of the proceeds of cash collections by means of col-
lecting boxes or other means not adapted for distinguishing one gift 
from another, or the proceeds of lotteries and similar money-raising 
activities, the property is conclusively presumed to belong to uni-
dentifiable donors, without any advertisement or inquiry. In other 
cases the court may direct the property to be treated as belonging to 
unidentifiable donors, without any advertisement or inquiry, if it 
appears that it would not be reasonable, having regard to the 
amounts or the lapse of time since the gifts, to return it. 

Section 14 applies only to cases of initial failure, subs.(7) provid-
ing that charitable purposes are deemed to fail, for the purposes of 
the section, where any difficulty in applying the property to those 
purposes makes it available for return to the donors.

24
 In the case of 

subsequent failure, the property is not so available. 
This solution is much more sensible than any attempt to solve the 

problem by applying the usual cy-pres doctrine, involving either the 
imputation of an artificial general charitable intent, or, failing that, a 
search for the many donors of tiny gifts, with the possibility of a 
claim by the Crown to the property as bona vacantia. 

F. Small Charities 

The Charities Act 1985 introduced a principle enabling trustees of   15-074 
certain small charities in effect to determine their own cy-pres application 
with the concurrence of the Charity Commissioners. The response from 
trustees was disappointing,

25
 and so the Act was 

21 The Cha r i t i es  ( Cy - pre s  A dve r t i seme nt s ,  Inq ui r i es  a nd  Di s c l a imer)  Re gula t i ons  199 3 .  
22 The t rust ees  a re not  l i abl e t o  any person i n  respect  o f  t he p roperty  i f  no  cl aim  i s received  

bef ore  exp i r y  o f  t h i s  p er iod ;  s . ! 4 ( 2) .  
23 Such donors may claim from the cy-pres recipient within six months of the scheme; s. 14(5).  

F o r  a n  e x a m p l e  o f  t h e  o p e r a t i o n  o f  s . 1 4  s e e  R e  H e n r y  W o o d  M e m o r i a l  T r u s t  [ 1 9 6 6 ]  1  
W.L .R . 1601 ( fai l u re  o f Mil e  End M emori al  Hal l  Fund t h rough  l ack of  fi nanci al  support );  
A nn u al  R e p or t  1 9 6 5 ,  p a r a s  1 9 - 2 1 .  

24 S e e  [ 1 9 8 3 ]  C o n v .  4 0  ( D .  W i l s o n ) ,  a r g u i n g  t h a t  t h i s  i s  n e v e r  t h e  c a s e  w h e r e  t h e  g i f t  i s  
anonymous and indist ing uishable,  because the p roperty ei ther goes cy-pres by  the imputa  
t ion of a general  chari table intent  ( see Re Hi l l ier [1954] 1 W.L .R. 700) o r to t he Crown as  
bona vacant ia .  

25 For statistics, see Annual Report 1986, para.14; 1987, para.49; 1988, para.95; 1989, 
para.105; 1990, para.91; 1991, para.30. 
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repealed and replaced by provisions now found in the 1993 Act 
which both extend and simplify the principle. 

Under s.74 of the 1993 Act, powers are given to trustees of small 
charities, meaning those having a gross income not exceeding 
£5,000 in the last financial year and which do not hold land on trusts 
stipulating that it must be used for the purposes of the charity. If at 
least two-thirds of the trustees agree, they may resolve to transfer 
the property to one or more specified charities. They must be satis-
fied that their charity's resources are no longer being effectively 
applied and the purposes of the recipient are as similar as is reason-
ably practicable. Alternatively, they may modify the trusts by re-
placing all or any of the purposes with other specified charitable 
purposes which are as similar in character as is practical, if satisfied 
that the existing purposes have ceased to be conducive to an effec-
tive application of their resources. 

Section 75 applies to a charity having a permanent endowment 
which does not include land and a gross income not exceeding 
£1,000 in the last financial year. If at least two-thirds of the trustees 
agree, they may resolve to remove the restrictions on spending 
capital if of the opinion that the property is too small, in relation to 
the charity's purposes, to achieve a useful purpose by spending 
income. They must first consider a transfer under s.74. 

Under both sections, the trustees must give public notice of their 
resolution, of which a copy must be sent to the Commissioners. The 
Commissioners may require further information and must consider 
any representations from persons interested in the charity. They will 
then notify the trustees whether or not they concur, and, if they do, 
the trustees may proceed accordingly. Neither section applies to an 
exempt or corporate charity. Much use has been made of these 
provisions.

26
 

7. THE ADMINISTRATION OF CHARITIES 

A. Reform 

15-075 Reform of the law of charities was long overdue when the Chari-
ties Act was passed in 1960. The major problems were: the narrow 
limits of the cy-pres doctrine; the gap and the competition which 
existed between the established charities and the statutory services 
of the welfare state; the haphazard state of existing charities and the 
lack of information about them. The Charities Act 1960 contained 
reforms on these matters. 

' Annual Report 1995, para.16. 
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Reform has subsequently been directed towards increasing the 
supervision of charities by the Charity Commissioners in order to 
minimise abuse and maladministration by charity trustees. To this 
end the powers of the Commissioners were increased by the Chari-
ties Act 1992, following the Woodfield Report.

27
 The reforms were 

mainly directed to increasing the duty of trustees to prepare annual 
accounts, to disqualifying certain persons from trusteeship, to con-
trolling fundraising and public charitable collections, and to provid-
ing effective means of enforcement. The provisions are now found 
in the consolidating Charities Act 1993.

28
 

B. The Authorities 

i. The Charity Commissioners.
29

 There is a minimum of three 
Commissioners, and two at least must be solicitors or barristers.

30 

They are charged with "the general function of promoting the effec-
tive use of charitable resources by encouraging the development of 
better methods of administration, by giving charity trustees informa-
tion and advice on any matter affecting the charity and by investigat-
ing and checking abuses."

31
 Their aim is to give the public 

confidence in the integrity of charity, and their objectives are: 

15-076 

  

(i) 

(ii) (iii) 

to ensure that charities operate for their proper purposes 
within an effective legal, accounting and governance frame-
work for charities, 
to improve the governance, accountability, efficiency and 
effectiveness of charities, and to identify and deal with 
abuse and poor practice.

32
 

The Commissioners are under a duty to submit an Annual Report 
to the Secretary of State,

33
 and their reports give an excellent picture 

of the administration of the law of charities, and of the problems 
of the day. The reports emphasise continually the duty and the  

7 Efficiency Scrutiny of the Supervision of Charities, 1987; National Audit Office Report, 
House of Commons Paper 380, 1986-87; Annual Report 1987; (1993) 7 T.L.I. 9 (J. 
Hill). s For the territorial limits of the Act, see Gaudiya Mission v Brahmachary [ 1998] Ch. 

341 (no 
jurisdiction over charity established in India, operating in India and London). 9 In 

February 2002 the Commissioners announced a concordat with the Welsh Assembly on 
joint working arrangements after devolution. 3 

Charities Act 1993, s.l; Sch. 1, para. 1(1), (2). 
1 s.l(3). 
2 Annual Report 2001/2002, p.4. 
3 s.l(5). 
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desire of the Commissioners to be helpful to trustees.
34

 Provision is 
made for the payment of fees to the Commissioners in certain  

cases.
35

 

15-077 ii. The Official Custodian for Charities. The Commissioners 
are required to appoint an Official Custodian for Charities,

36
 a cor-

poration sole. The object was that charity trustees could vest trust 
property in the custodian and thereby avoid "the necessity for peri-
odical transfers of land and securities upon the appointment of new 
trustees,"

37
 and the necessity to reclaim income tax on investments, 

as dividends are remitted without deduction. One effect of the recent 
reforms is to reduce the role of the Official Custodian, in order to 
increase the responsibility of the trustees. The Official Custodian is 
being divested of property other than land,

38
 and may transfer in-

vestments to the trustees or persons nominated by them. 

15-078 iii. The Visitor.
39

 Ecclesiastical
40

 and eleemosynary
41

 corporations 
are subject to the jurisdiction of the visitor in relation to their 
internal affairs. Modern decisions illustrate that the visitor has an 
important role to play in the universities.

42
 Ecclesiastical corpora-

tions are visitable by the ordinary. In the case of eleemosynary 
corporations, the founder may appoint a visitor. If none is appointed, 
the founder (or his heirs) is the visitor by operation of law.

43
 A 

similar principle applies where the Crown is the founder. Where 
visitatorial powers are exercisable by the Crown, they are in practice 
exercised by the Lord Chancellor.

44
 

34 
Leaflet s  for  the guidance of  chari ty t rustees a re regularly published by the Commis  
sioners. 

35 
s.85. 

36 
s.2. See Annual Report 1974, para. 107. The Custodian has no management powers; Muman 
v Nagasena [2000] 1 W.L.R. 299.  

37 
Annual Report 1970, para.75. 

38 
Charities Act 1992, s.29 (unrepealed). For the provisions as to land, see Charities Act 1993,  
ss.21-23. 

39 
See generally (1970) 86 L.Q.R. 531 (J. Bridge); Picarda, Ch.42; Tudor on Chanties (9th 
ed.),  412^130; (1981) 97 L.Q.R. 610 (P. Smith); (1986) 136 N.LJ. 484, 519, 567 and 665  
(P. Smith), adopted in Thomas v University of Bradford, below. 

40 
Corporations existing for the furtherance of religion and the perpetuation of the rites of the  
Church. 

41 
The original meaning was corporations whose object was the distribution of free alms, or  
the relief of individual distress; Re Armitage's W. T. [1972] Ch. 438. But for the purpose of  
visitatorial powers, corporate schools and most universities are included. Similarly the Inns  
of Court; see R. v Visi tors to the Inns of  Court , Ex Calder [1994] Q.B. 1.  

42 
The "new" universities make no provision for a visitor; Clark v University of Lincolnshire 
and Humberside [2000] 1 W.L.R. 1988.  

43 
Phi l l ips  v  B ur y  (16 94)  Sk i nn .  44 7 .  I f  t he  he i r s  d i e  o u t  o r  can no t  ac t ,  t he  Cro wn i s  t he  
visitor. 

44 
The Government  has proposed the creat ion of an Independent  Adjudicator to  l imit  the role  
of  the Visi tor in  higher  educat ion.  
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The visitor's jurisdiction stems from the power recognised by the 
common law in the founder of an eleemosynary corporation to 
provide the law under which it was to be governed and to be sole 
judge of the interpretation and application of those laws, either 
himself or via the person appointed as visitor. Thus the visitor has 
exclusive jurisdiction over matters of internal management, includ-
ing the admission and removal of students,

45
 and the award of prizes 

and degrees,
46

 but not disputes between the foundation and outsid-
ers.

47
 The jurisdiction of the visitor in these matters is sole and 

exclusive.
48

 No appeal lies from his decisions unless the statutes of 
the corporation so provide,

49
 but he is subject to prerogative remedies 

such as a quashing order
50

; although only if he has acted outside his 
jurisdiction, abused his powers, or acted in breach of the rules of 
natural justice.

51
 The Education Reform Act 1988 abolished the 

visitor's jurisdiction in relation to appointment, employment and 
dismissal of university staff.

52
 

C. The Register 

Section 3 of the 1993 Act requires the Commissioners to maintain 
a public register on which all charities are to be included except for 
(a) exempt charities,

53
 (b) any charity excepted by order or regula-

tion,
54

 (c) any charity having no permanent endowment, nor the use 
and occupation of land, and whose income does not exceed £1,000 a 
year, and (d) in respect of a registered place of worship. The purpose 
of the register, now computerised and on the Internet, is to obtain 
information about charities. Those which are excepted are those 
which are national institutions (exempt charities), small ones not 
occupying land, and others such as ecclesiastical charities where 
provision for obtaining the necessary information already exists. 

15-079 

5 Patel v University of Bradford Senate [1979] 1 W.L.R. 1066; cf. Herring v Templeman 
[1973] 3 All E.R. 569. 

6 R. v Her Majesty the Queen in Council, Ex Vijaytunga [1990] Q.B. 444; Oakes v Sidney 
Sussex College, Cambridge [1988] 1 W.L.R. 431. 

7 Casson v University of Aston in Birmingham [1983] 1 All E.R. 88 (dispute over contract 
entered into with student before he was a member). In Thomas v University of Bradford 
[1987] A.C. 795 this decision was upheld as correct on the facts but criticised as taking too 
narrow a view of the visitor's jurisdiction. 

* Thomas v University of Bradford, above. 
' Thome v University of London [1966] 2 Q.B. 237; Patel v University of Bradford Senate, 

above; (1974) 37 M.L.R. 324 (D. Christie); (1974) 33 C.L.J. 23 (S. de Smith). 
3 Thomas v University of Bradford, above. (This remedy was then called certiorari). 
' R. v Hull University Visitor, Ex Page [1993] A.C. 682; (1993) 109 L.Q.R. 155 (H. 

Wade). 
'- s.206. See (1991) 54 M.L.R. 137 (P. Pettit). The Act applies to publicly funded universities 

and similar institutions; s.202. 
' Sch.2. 
* See The Charities (Exception from Registration) (Amendment) Regulations 2002. 



468 Charitable Trusts 

D. Decisions on Registration 

15-080 It is the duty of trustees of charities to register,
55

 enforceable by 
order of the Commissioners.

56
 Registration is much to the advantage 

of the trustees, for it raises a conclusive presumption of being a 
charity,

57
 and of being entitled therefore to the privileges accorded 

to charity. Non-entry gives rise to no presumption either way. 
The decision to register an applicant is that of the Charity Com-

missioners, and an account of recent decisions is given in the An-
nual Reports. In this way, the development of charity law is greatly 
influenced by the Commissioners. Any person who may be affected 
by registration may object to registration, or apply for removal.

58 

Nearly all these matters are finally disposed of by the Commission-
ers but there is provision for an appeal to the High Court.

59
 In 

making their decision, the Commissioners are aware of the need for 
flexibility, and for keeping the law of charities in tune with changing 
circumstances. They have not always been able to satisfy the critics, 
who assume that charitable purposes should include all useful pro-
jects of reform. The Commissioners are currently conducting a re-
view of the Register.

60
 By the end of March 2004, over 188,000 

charities had been registered, and during 2003/2004 5,210 charities 
were removed from the Register,

61
 mainly because they had ceased 

to operate. On the matter of removal, the Commissioners are not 
bound by the view of the Attorney-General.

62
 

E. Advice 

15-081 The Commissioners may also give to any charity trustee an opin-
ion or advice on any matter affecting the performance of his duties, 
and a trustee acting upon it is deemed to have acted in accordance 
with the trust.

63
 The Commissioners' advice is also available where 

an application is made to register a new charity. If the application is 

Charities Act 1993, s.3(7). 
ibid., s.87. 
ibid., s.4(l); Re Murawski's W.T. [1971] 1 W.L.R. 707. 
ibid. s.4(2). Annual Report 1978, para.84. 

ibid. s.4(3); Incorporated Council of Law Reporting for England and Wales v Att-Gen 
[1972] Ch. 73; Re Construction Industry Training Board [1973] Ch. 173; IRC v McMullen 
[1981 ] A.C. 1, where H.L. upheld the decision of the Commissioners to register; McGovern v 
Att-Gen [1982] Ch. 321, where Slade J. upheld the Commissioners' refusal to register; 
Joseph Rowntree Memorial Trust Housing Association Ltd v Att-Gen [1983] Ch. 159, where 
refusal was reversed. 'Above, para.15-007. 
Annual Report 2003/2004, pp.3, 16. In that year 6,234 were registered. See Annual 
Report 1982, paras 36-38, App.C, for the Commissioners' refusal to accede to the request of 
the Attorney-General to remove the Church of Unification (the "Moonies") from the 
register. (The Attorney-General's action was subsequently dropped). Charities Act 1993, 
s.29. The Commissioners owe no duty of care to potential objects of a charity; Mills v 
Winchester Diocesan Board of Finance [1989] Ch. 428; (1989) 3 Trust Law & Practice 
114 (N. Reville). 
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refused, the reason will be given so that the language may be 
amended. It is not of course possible to alter the terms of established 
trusts which fail to be registered. 

F. Powers of the Charity Commissioners 

i. Schemes. The Charity Commissioners have concurrent juris- 15-082 
diction with the High Court in establishing schemes for the administration of 
a charity.

64
 This helps the trustees of charities to administer them more 

efficiently and to make better use of their funds and property. Schemes may 
cover the appointment of new bodies of trustees, the vesting of property in 
new trustees, the provision of new cy-pres objects in place of objects which 
have become impracticable, the extension of the trustees' investment powers, 
and the grouping or amalgamation of charities. Schemes are usually made 
by the Commissioners on the application of a charity, or where the court, on 
directing a scheme, orders that the Commissioners shall settle the scheme.

65
 

It is the duty of charity trustees to secure the effective use of charity 
property.

66
 If they unreasonably refuse or neglect to apply for a scheme in 

circumstances in which they ought, in the interest of the charity, to do so, 
the Commissioners may proceed as if an application for a scheme had been 
made in the case of a charity at least 40 years old.

67
 

ii. Consent to Proceedings. By s.33 of the Charities Act 1993, 15-083 
no court proceedings relating to the administration of a charity (other than 
an exempt charity) shall be entertained unless authorised by the 
Commissioners. This is to prevent the dissipation of charitable funds in legal 
proceedings over matters which the Commissioners could resolve. 

iii. Dealings with Charity Property. Charity trustees are sub-
ject to various statutory restrictions on dealings in charity property. 
Of particular importance is s.36 of the Charities Act 1993,

68
 restrict-

ing the trustees' powers
69

 to sell, lease or otherwise dispose of 
charity land.

70
 The trustees require an order of the court or of the 

64 
Charities Act 1993, s.!6(l). 

65 
i b i d . ,  s . l6(2) .  As to  the r ight  of  appea l ,  see  C hi l ds  v  A t t -G e n  [1973] 1  W.L.R.  497.  

66 ibid., s.l 3(5). 
67 

i b i d . ,  s . l6(6) .  The  re st r i c t ion to  cha ri t i es  40 yea rs  old was in t roduced in  order  to  protect  
d o n o r s  a g a i n s t  o f f i c i a l  i n t e r v e n t i o n  t o  a l t e r  t h e  t e r m s  o f  t r u s t s  w i h t i n  t h e  d o n o r ' s  
lifetime. 

68 
See al so s .38 (mortgages).  

69 
Which derive from the Trust s  of  Land and Appointment  of  Trustees Act  1996, s .6  (which  
cannot  be exc luded by  the set t lor ;  s .8 (3) ) ,  o r  under  the founding inst rumen t  or  s t a tute .  

70 
Su ch  l a n d  i s  n o  l on g er  se t t l e d  l an d  bu t  i s  h e l d  o n  a  t ru s t  o f  l a n d ;  T r us t s  o f  L a nd  a nd  
Appointment of Trustees Act 1996, s.2(5). 

15-084 
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15-085 

Commissioners unless the following conditions are satisfied: (a) the 
trustees have obtained and considered a written report on the pro-
posed disposition from a qualified surveyor; (b) they have advertised 
the proposed disposition as advised by the surveyor; and (c) they are 
satisfied that the terms are the best reasonably obtainable.

71
 Where 

the trustees hold land on trusts which stipulate that it is to be used 
for the purposes (or any particular purpose) of the charity, they must 
also give public notice and invite and consider representations.

72 

Such land could be sold in certain circumstances under the previous 
law.

73
 

Under s.26 of the Act of 1993 the Commissioners have a general 
power to authorise dealings with charity property which the trustees 
would otherwise have no power to do. 

iv. Accounts; Inquiries. The Commissioners oversee the trus-
tees' duty to provide accounts,

74
 and, if dissatisfied in any way, may 

institute inquiries.
75

 Ultimately, they may remove trustees from of-
fice.

76
 The Commissioners may be alerted by the Inland Revenue to 

the possible misapplication of charity funds.
77

 

It is in the area of accounts and audit that much disquiet was felt 
over the possibility of abuse and maladministration by charity trus-
tees. The Charities Act 1993 imposes more rigorous duties on trus-
tees of unincorporated charities

78
 to keep accounting records and to 

prepare annual accounts, which must be audited.
79

 The trustees must 
send annual reports to the Commissioners of their activities, with a 
statement of accounts and the auditor's report.

80
 The Commissioners 

may grant a unifying order enabling two or more charities with the 
same trustees to file consolidated accounts.

81
 More work needs 

' s.36(2), (3). For exceptions, see s.36(9). Neither s.36 nor s.38 (mortgages) applies to 
exempt charities. A disposition not complying with s.36 is valid in favour of a purchaser in 
good faith; s.37(4). See Bayoumi v Women's Total Abstinence Educational Union Ltd 
[2004] Ch. 46. 

2 
s.36(6). For exceptions, see s.36(7). 

3 
See Oldham BC v Att-Gen [1993] Ch. 210. 

'Charities Act 1993, ss.41-49. 
5
 ibid., s.8. See Annual Report 1998, p.20. Examples may be found in most of the Annual 
Reports. 

5
 ibid., s.18, below, para. 15-091. See also Att-Gen. v Schonfeld [1980] 1 W.L.R. 1182. 

7
 

ibid., s.10. * Companies Act 1985, Pt VII, applies to corporate charities. Those with a gross 
income of 

up to £90,000 are exempted by S.249A. The rules do not apply to exempt charities, but s.46 
of the 1993 Act imposes a duty to keep accounts on them. ' ss.42-44. 

]
 s.45. The reports 

are subject to public inspection; s.47. The trustees must also send annual 
returns in prescribed form to the Commissioners; s.48. Persistent default in these duties is 
an offence; s.49. See also s.87. ' s.96(6), inserted by the Charities (Amendment) Act 1995. 

The order may apply to all or any 
of the purposes of the 1993 Act. 
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to be done, however, to achieve the effective supervision of char-
ities.

82
 

G. Investment 

i. Investment Powers.
83

 The wide powers of investment con-   15-086 
ferred by the Trustee Act 2000 (discussed in Chapter 18) apply to charity 
trustees. As mentioned below, the new legislation also permits them to 
delegate their investment powers. 

ii. Pooling. C.O.I.F. Common Deposit Scheme. Without statu- 15-087 
tory authority, different bodies of trustees could not pool their funds for 
investment purposes, for this would involve a delegation of the trustees' 
investment powers, which was not permitted prior to the Trustee Act 2000. 
Section 24 of the 1993 Act (re-enacting earlier provisions) gives power to the 
court or the Commissioners to create common investment schemes under 
which the investment of property transferred to the fund is invested by 
trustees appointed to manage the fund, and the participating charities are 
entitled to shares related to their contributions.

84
 Under the predecessor 

legislation, the Commissioners established the Charities Official Investment 
Fund, which is open to all charities. 

The Charities Act 1993 also authorises the creation of common 
deposit schemes,

85
 whereby money can be deposited at interest. 

H. Delegation 

The Trustee Act 2000 widened trustees' delegation powers, as   15-088 
discussed in Chapter 20. Special rules, however, apply to delegation by 
charity trustees. They may delegate: 

(a)  any function consisting of carrying out a decision that the 
trustees have taken; 

82 See Select Committee on Public Accounts, 28th Report (1998); Charity Commission— 
Regulation and Support of Charities; (1998) 148 N.L.J. 752 (H. Wilkinson). See now 
Annual Report 2003/2004, indicating improvements. 

81 As to ethical investment by charity trustees, see Harries v Church Commissioners for 
England [1992] 1 W.L.R. 1241; below, para.18-020. See also Law Com. C.P. 175 (2004), 
Capital and Income in Trusts: Classification and Apportionment, paras 6.39-6.61, propos-
ing that charity trustees should have a statutory power to invest on a "total return" basis, 
with the focus on overall growth of the fund rather than balanced capital and income re-
turns. 

84 Annual Report 1970, paras 68-74; 1971, para.90; Re London University's Charitable Trust 
[1964] Ch. 284. For ethical investment opportunities, see Annual Report 1996, paras  
54-55. 

85 s.25. See also Trustee Act 2000, s.38. 
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(b) any function relating to the investment of trust assets (includ 
ing the management of land held as an investment); and 

(c) any function relating to the raising of funds otherwise than by 
means of profits of a trade which is an integral part of carry 
ing out the trust's charitable purpose.

86
 

Charity trustees may exercise the new statutory powers of appoint-
ing nominees and custodians,

87
 save in relation to assets vested in 

the official custodian for charities.
88

 

I. Trustees 

15-089 i. Capacity. One of the means by which the Charities Act 1993 
seeks to prevent fraud and maladministration is by the disqualifica-
tion of certain persons from holding the office of trustee of a char-
ity.

89
 Those disqualified include persons convicted of an offence 

involving dishonesty or deception, undischarged bankrupts and per-
sons previously removed from charity trusteeship on the grounds of 
misconduct or mismanagement.

90
 Also a Local Authority may not 

be trustee of an eleemosynary charity.
91

 We have seen that the 
appointment of a charity as trustee may colour the construction 
which a court will place upon the language of the trust, but does not 
ensure that a trust is charitable.

92
 

15-090 ii. Number. Majority Vote. There is no limit upon the number 
of persons who may be trustees of a charity.

93
 Too great a number of 

trustees is an obvious inconvenience. But decisions of trustees of a 
charity may be taken by majority vote and need not be unan-
imous.

94
 

15-091 iii. Retirement, Removal and Suspension. Charity trustees 
may retire in the same way as trustees of private trusts.

95
 The Com-

missioners may suspend a trustee on being satisfied as a result of 
inquiries

96
 that (a) there has been misconduct or mismanagement or 

(b) that it is necessary or desirable for the purpose of protecting the 

86 Trust ee Act  2000,  s . l  1 (3).  Other func t ions  may  be added  by st atutory  i nst rument .  
87 ibid. ,  ss .  16 ,  17 .  The  Chari t y Commiss ioners have  provided guidance .  
88 Above,  para.  15-077. 
89 s .72.  By s .73,  i t  i s  an of fence t o  act  whi l e di squal i fi ed .  
90 The Com miss io n er s  a r e  t o  kee p  a  p ub l i c  reg i s t e r  o f  p er son s  s o  re mo ved .  
91 R e Ar mi t a ge  [ 1 9 7 2 ]  C h .  4 3 8 .  
92 Above,  para.  15-051. 
93 T.A. 1925,  s .34.  
94 R e Whi t e l ey  [ 1 9 1 0 ]  1  C h .  6 0 0  a t  6 0 8 .  
95 Below, para.  17-036. 
96 Und er  C ha r i t i es  Act  19 93 ,  s .8 . ;  Jon es  v  A t t -Ge n  [ 197 4]  C h .  1 48 .  
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property if the charity,
97

 or they may appoint additional trustees or 
make orders for the protection of the property, such as the appoint-
ment of a receiver and manager. Where they are satisfied that both 
conditions (a) and (b) are fulfilled, they may order the removal of a 
trustee or other officer who has been responsible for or privy to the 
misconduct or mismanagement or has contributed to or facilitated 
it.

98
 They may also (or instead) order a scheme for the administration 

of the charity. The Commissioners may also, by order made of their 
own motion, remove a charity trustee who has been discharged from 
bankruptcy within the last five years, who is a corporation in 
liquidation, is mentally incapable, has failed to act, or is abroad or 
cannot be found.

99
 In such cases they may appoint a replacement or 

additional trustee. These provisions do not apply to exempt char-
ities. 

iv. Remuneration. The Trustee Act 2000 extends trustees' pow-
ers to charge for their services, as discussed in Chapter 21. The Law 
Commission recommended that charity trustees should be excluded, 
on the ground that public confidence in the sector might otherwise 
be undermined.

1
 The new provisions whereby trust corporations 

may receive remuneration although the trust instrument confers no 
such entitlement do not apply to charity trustees, but the Secretary of 
State may by regulations make provision for the remuneration of 
charity trustees who are trust corporations or who act in a pro-
fessional capacity.

2
 

A related question is whether charity trustees should be prohibited 
from supplying goods and services to a charity on the ground that 
this might create a conflict of interest and duty.

3
 This is permitted in 

certain circumstances.
4
 

v. Misapplication. An application by the trustee for purposes 
not covered by the terms of the trust is a misapplication of charity 
funds, which may give rise to personal liability on the trustee, and 
may be restrained by injunction,

5
 or may be the subject of an inquiry 

by the Charity Commissioners.
6
 

15-092 

15-093 

7s.l8. 
< See Weth v Att-Gen [1999] 1 W.L.R. 686. 
'Charities Act 1993, s.!8(4). 
1 Law Com. No.260 (1999); Trustees' Powers and Duties, para.7.22. The Charity Commis 

sioners have given guidance in leaflet CC11, May 2004. 
2 Trustee Act 2000, ss.29, 30. 
'Below, Ch.21. 
* Annual Report 1971, para.93. 
5 Baldry v Feintuck [1972] 1 W.L.R. 552. (Resolution to apply Students' Union funds for 

political purposes). See Annual Report 1983, paras 95 and 96 and App.A. ' 
Above, para.15-085. 
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8. REFORM 

A. The Draft Charities Bill 
15-094 The Bill was introduced in 2004 following an extensive public 

consultation. The reforms aim to do as follows: update the list of 
charitable purposes, with a clearer emphasis on delivering a public 
benefit; enable charities to administer themselves more efficiently; 
introduce a new legal form of charitable body; increase accountabil-
ity for charities which currently are not required to register; improve 
the regulation of charity fundraising; and modernise the Charity 
Commission's functions. 

B. Definition of Charity and Charitable Purposes 

15-095 The Bill does not seek to deprive any currently registered charity 
of its status. It provides a statutory definition based on existing case 
law. As under the present law, a trust or other body can qualify as a 
charity only if its purposes are exclusively charitable.7 A charitable 
purpose is one which falls within the statutory list and is for the 
public benefit. The list is as follows8: 

(a) the prevention or relief of poverty; 
(b) the advancement of education; 
(c) the advancement of religion; 
(d) the advancement of health or the saving of lives9; 
(e) the   advancement   of   citizenship   or   community   devel 

opment10; 
(f) the advancement of the arts, culture, heritage or science; 
(g) the advancement of amateur sport11; 
(h) the advancement of human rights, conflict resolution or rec-

onciliation, or the promotion of religious or racial harmony or 
equality and diversity; 

(i) the advancement of environmental protection or im-
provement; 

(j) the relief of those in need, by reason of youth, age, ill-health, 
disability, financial hardship or other disadvantage12; 

(k) the advancement of animal welfare; and 

(1) any other purposes recognised as charitable under existing 
charity law or by s.l of the Recreational Charities Act 195813

 

7 Clause 1(1). 
8 Clause 2. 
9 Including the prevention or relief of sickness, disease or human suffering. 

10 Including rural or urban regeneration, and the promotion of civic responsibility, volunteering, 
the voluntary sector, or the effectiveness or efficiency of charities. '' Only sports involving 
physical skill and exertion are included. 
12 Including relief by the provision of accommodation or care of these persons. 
13 Above, para. 15-032. The Act is amended by clause 5 of the Bill. 
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or analogous to those in categories (a) to (k) or to other 
purposes recognised as charitable under existing char -
ity law. 

It will be seen that this list encompasses everything which is 
charitable under the existing law.

14
 The registration requirement 

continues.
15

 

C. Public Benefit 
Under the existing law, there is a presumption that the relief of   15-096 

poverty and the advancement of religion and education are for the public 
benefit, whereas the advancement of purposes within the fourth heading 
(other purposes beneficial to the community) must be shown to be for the 
public benefit.

16
 

The Bill removes the presumption: in all categories public benefit 
will have to be demonstrated.

17
 The new requirement is most likely 

to affect independent schools, whose charitable status has long been 
the subject of debate. It may also affect religious sects with few 
adherents. 

There is no express provision relating to the requirement that, in 
addition to the purpose being beneficial to the community, there 
must be a benefit to a sufficient section of the community.

18
 

The Charity Commissioners will have a Statutory duty to publish 
guidance as to the operation of the public benefit requirement.

19
 

D. Cy-Pres 

The cy-pres doctrine will continue to apply, with minor modifica-   15-097 
tions to the relevant provisions of the Charities Act 1993.

20
 

E. Regulation and Administration 

This brief outline cannot include all the areas covered by the Bill. 
Of particular note is the introduction of a new kind of legal entity, 
the charitable incorporated organisation (CIO).

21
 This is a new cor-

porate vehicle for charities, which is designed to reduce the adminis-
trative burdens on corporate charities. It will not be obligatory for 

14 Save that excludes community amateur sports clubs registered under the Finance Act 2002; 
above, para. 15-031. 

15 Clause 9. 

'"Above, para.15-026. 
17 Clause 3. 
18 Above, para.15-038. 
19 Clause 4. 
20 Clauses 15 to 18.  
21 Clause 34 and Sch.6. 

15-098 
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charities to operate in this way, but conversion to the new form is 
likely to be considered advantageous. 

The Charity Commission will become a corporate body, with 
statutory objectives, functions, powers and duties.

22
 It will have 

improved accountability and transparency. A new Charity Appeal 
Tribunal is to be created, to hear appeals from certain decisions of 
the Charity Commission.

23
 Under the present law appeals must be 

heard by the High Court. Charities will not have to pay to use the 
tribunal, which will provide a more accessible forum for appeals. 

22 
Clauses 6 ,  7  and Schs 1 and 2.  

23 
Clause 8  and  Schs 3  and  4 .  
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1. INTRODUCTION 

PENSION fund trusts have received much public scrutiny in recent 
years, primarily as a result of the misappropriation of about £453 
million from the pension funds of the employees of Mirror Group 
Newspapers and the Maxwell Communications Corporation by the 
late Robert Maxwell.1 The focus of the ensuing debate was the 
question whether pension schemes should continue to be governed 
by the law of trusts, and how the scheme members (the beneficiar-
ies) could be better safeguarded against fraud, mismanagement and 
insolvency. The matter was referred to the Pension Law Review 
Committee, chaired by Professor Roy Goode. The Goode Report2 

favoured retaining the law of trusts as the most suitable mechanism 
for dealing with pension funds, primarily because of the well-estab-
lished principles concerning the fiduciary responsibilities of trustees 

16-001 

1 Most of the money was recovered; The Times, February 20, 1996. 
2 Pension Law Reform: Pension Law Review Committee Report (1993), Cmnd. 2342; (1993) 

7 T.L.I. 91 (D. Chatterton). See also [1993] Conv. 283 (D. Hayton). 
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and the proprietary rights of beneficiaries, conferring protection 
from the employer's insolvency. Of course, no legal mechanism can 
prevent deliberate wrongdoing. 

The Committee recommended various ways in which the rights of 
pension beneficiaries might be enhanced and safeguarded by the 
enactment of special rules going beyond the protection afforded to 
beneficiaries of traditional trusts under the general law. In particular, 
they recommended the introduction of a regulatory body, a compen-
sation scheme to apply in cases of misappropriation, a minimum 
funding requirement to prevent a shortfall of funds in the case of 
funded schemes, restrictions on employers' rights to surplus funds, 
and reforms relating to the appointment, removal and disqualifica-
tion of trustees. Most of their recommendations, some in modified 
form, were implemented by the Pensions Act 1995. Since that Act 
the pensions legislation has again been overhauled by the Pensions 
Act 2004. While parts of the 1995 Act remain in force, the Act of 
2004 introduced new rules on pension scheme funding, a new Pen-
sions Regulator and a new Pension Protection Fund. 

The special treatment of pension fund beneficiaries reflects the 
fact that their entitlements arise from their contracts of employment. 
Unlike traditional beneficiaries, they are not volunteers. In many 
ways, however, pension trusts are subject to the same principles as 
any other trusts, and the pension trust caselaw has contributed much 
to the development of the general law of trusts.3 

A long-term European goal is cross-border membership of pen-
sion schemes through the establishment of European pension funds 
covering workers in several member states, to reflect the principle of 
free movement of workers.4 

The purpose of this chapter is to examine pension funds as an 
important modern illustration of the law of trusts in operation and to 
consider the ways in which pension fund trusts are treated differ-
ently from traditional trusts. Before doing so it is necessary to appre-
ciate the different types of pension schemes available and to 
understand the terminology. 

A. Types of Pension Scheme 

16-002 Pension provision falls into three broad categories: the state pen-
sion, a personal pension (a form of investment made by an individ-
ual with an insurance company, to which the employer may 
contribute) and an occupational pension scheme, which is organised 

3 See (1993) 56 M.L.R. 471 (G. Moffat), examining whether a separate pensions law is  
developing, or whether the developments in recent pensions cases are applicable generally. 
See also (1994) 8 T.L.I. 35 (Vinelott J.); [1997] Conv. 89 (M. Milner). For the "property" 
rights of pension beneficiaries, see (1994) 14 L.S. 345 (R. Nobles). 

4 See Pensions Act 2004, Pt 7. 
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by an employer to provide pensions and other benefits for employ-
ees (and usually for their dependants) on leaving employment (by 
retirement or otherwise) or on death. The latter category is the 
subject of this chapter. Occupational pension schemes themselves 
take various forms, but in essence trust law will apply where assets 
are segregated and invested to provide pension benefits. Many pub-
lic sector schemes (such as those for teachers and the civil service) 
are established by legislation and are unfunded in the sense that 
there is no trust fund set aside to provide benefits. The employees' 
security is founded on the statute rather than on the segregation of 
assets. State pensions are also unfunded, benefits being paid from 
current contributions. A non-statutory scheme is unfunded where 
the employer does not set aside and accumulate assets in a separate 
trust fund in advance of the benefits commencing to be paid. Most 
private schemes, however, are funded. We are concerned with 
funded schemes, where a fund is held on trust to make provision in 
advance for future liabilities to members by accumulating assets. 
The assets are invested and the investments held by the trustees. 
This may be contrasted with an insured scheme, where the trustees 
have effected an insurance contract for each member which guaran-
tees benefits corresponding to those promised under the scheme 
rules. In other words, this is an investment through the medium of 
an insurance company, the trustees using the contributions to pay the 
premiums. The insurance is the only significant asset of the scheme. 
If the sums payable by the insurer are sufficient at all times to cover 
all benefits, the scheme is said to be fully insured. Most small 
schemes are run through insurers. 

The benefits to which an employee is entitled depend on whether 16-003 
the scheme is earnings-related (a defined benefit scheme) or whether it is a 
"money purchase" scheme (a defined contribution scheme). An earnings-
related scheme (sometimes called a final salary scheme) is where the 
benefit is calculated by reference to the member' s pensionable earnings for a 
period of pensionable service ending at or before normal pension date or 
leaving service.

5
 There is normally a restriction on the number of years (e.g. 

40) which qualify as pensionable service, and not all earnings (e.g. a bonus or 
allowance) are pensionable. The scheme may require contributions from 
employees (a contributory scheme) or may not (non-contributory). The 
benefits are usually based on a fraction of the final salary for each year of 
pensionable service.

6
 The cost of providing these defined benefits cannot be 

accurately predicted, so the employer in a contributory scheme undertakes to 
pay whatever sum is needed to 

5 It was estimated in 2004 that 4.5 million workers were members of private sector final 
salary schemes; The Times, December 6, 2004. 

6 Proposals were announced in December 2004 to change the civil service pension from a 
final salary scheme to one based on the member's average salary during service. 
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16-004 

top up employee contributions. If the fund is in surplus, the em-
ployer may be able to take a "contributions holiday", by tem-
porarily suspending its contributions.

7
 It follows that the risk of poor 

investment performance falls on the employer in an earnings-related 
scheme. 

A "money purchase" scheme is where the benefits of an individ-
ual member are determined by reference to the contributions paid 
into the scheme by or on behalf of that member, usually increased by 
an amount based on the investment return of those contributions. 
The contributions are fixed (normally a percentage of salary) by the 
scheme, and the benefits vary according to investment performance. 
Thus the employee takes the risk of poor investments, but also takes 
the benefit of a good performance.

8
 The fund is either used to 

purchase an annuity to provide the pension, or a pension may be 
paid from the fund according to the size of the member's account in 
the fund. 

Money purchase schemes have become increasingly popular with 
employers in recent years, and most new schemes are of that type. 
Earnings-related schemes have become too onerous and expensive 
for employers as a result of poorly performing stock markets world-
wide, increasing life expectancy and the burden of regulation. This 
has led to the closure of large numbers of earnings-related schemes, 
which have either been wound up and replaced by money purchase 
schemes or closed to new members.

9
 

When a funded scheme is being set up, the trust deeds are lengthy 
and take time to prepare. It is, therefore, usual to have an interim 
trust deed with outline rules, which appoints the first trustees. This 
enables the scheme to be started without delay, and provisional tax 
relief to be secured.

10
 In due course this is replaced by the final (or 

definitive) trust deed, and the Inland Revenue normally gives ap-
proval (necessary for tax relief) backdated to the execution of the 
interim deed. 

Much of the caselaw deals with entitlement to surplus funds, the 
contest normally involving beneficiaries, employers, creditors of an 
insolvent employer, or companies which have taken over the em-
ployer company and wish to syphon off the surplus ("takeover 
raiders" or "predators"). Of course, a surplus cannot arise in the  

7 This is one of the permitted methods of reducing an excessive surplus under the pension 
trust tax regime; below, para. 16-031. A thirty year "holiday" was a breach of trust by the 
trustees of the British Airways pension fund; (1996) 10 T.L.I. 26. See also National Grid 
Co. pic v Mayes [2001] 1 W.L.R. 864. 

8 The trustees are subject to the usual standard of prudence with regard to the investments; 
see (1999) 13 T.L.I. 2 (N. Moore). 

9 A survey by the Association of Consulting Actuaries published in November 2002 showed 
that over half of earnings-related schemes had closed and been replaced by money purchase 
schemes. 

10 For the fiscal benefits, see below, para. 16-028. 
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case of a money purchase scheme or an unfunded scheme. In the 
case of a funded earnings-related scheme, any surplus is notional if 
the scheme is ongoing. A surplus is said to exist whenever, accord-
ing to actuarial calculations, the value of the assets exceeds the 
estimated liabilities. There will be an actual surplus only if the 
scheme is wound up, leaving an excess after discharge of liabilities. 
Where a pension scheme is terminated by winding-up, the assets 
will usually be applied to the purchase of annuities to provide pen-
sions for members, or the assets and liabilities may be transferred to 
another pension scheme. 

B. Beneficiaries Not Volunteers 

The fact that pension trust beneficiaries are not volunteers puts 
them in certain respects in a different position from the beneficiaries 
of traditional family trusts. The consideration arises from the fact 
that the pension benefits are a form of deferred remuneration for 
their services" and from their contributions (if any) to the fund. In 
Mettoy Pension Trustees Ltd v Evans

{2
 the scheme contained a 

power of appointment in favour of the members, any surplus not so 
appointed going to the employer, which was in liquidation. The fact 
that the members were not volunteers was influential in classifying 
the power as fiduciary rather than personal. Had it been only per-
sonal (i.e. a bare power), the unpalatable conclusion would have 
been that the entire surplus would have gone to the creditors, the 
power proving to be of illusory benefit to the members. The classifi-
cation of the power as fiduciary meant that it could not be released

13 

(in the interests of the creditors), and, further, that the court could 
intervene to secure the exercise of the power.

14
 

In Davis v Richards & Wallington Industries Ltd
15

 there were 
doubts whether the definitive (final) trust deed had been validly 
executed. This deed provided that any surplus should belong to the 
employers after increasing the pension benefits to the statutory max-
imum. If the deed was invalid the trust would be incompletely 
constituted. However, as the beneficiaries were not volunteers they 

16-005 

See Brooks v Brooks [1996] 1 A.C. 375. This meant that the husband (the employee) and 
not the employer was regarded as settlor of the marriage settlement constituted by the 
pension scheme. 

2 [1990] 1 W.L.R. 1587; above, para.6-007. See also Thrells Ltd v Lomas [1993] 1 W.L.R. 
456; In re Makin {William) & Sons Ltd [1993] B.C.C. 453; Air Jamaica Ltd v Charlton 
[1999] 1 W.L.R. 1399 at 1407. 
See also Re Courage Group's Pension Schemes [1987] 1 W.L.R. 495; above, 
para.6-029. 
This controversial aspect of the decision was discussed at para.6-007, above. See now 
Pensions Act 1995, s.25 (fiduciary powers exercisable by independent trustee on insol-
vency); below, para. 16-010. 
[1990] 1 W.L.R. 1511; above, para. 10-015. The decision was disapproved on another point 
in Air Jamaica Ltd v Charlton, above. 
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could compel the execution of a valid deed and their rights (by 
applying the maxim that equity regards as done that which ought to 
be done) were as if such a deed had already been executed. In fact 
the deed was held valid. 

In a pension trust the trustee/beneficiary relationship exists in 
parallel with the contractual employer/employee relationship and 
the pension scheme must be interpreted against this background. In 
Imperial Group Pension Trust Ltd v Imperial Tobacco Ltd

16
 the 

company had power under the scheme to consent to an increase in 
benefits. The issue was whether it was under a duty to consider the 
interests of the members and not just its own interests when granting 
or withholding consent. It was held that the implied contractual 
obligation of good faith between employer and employee (meaning 
that the employer would not act in a manner calculated or likely to 
destroy or damage the relationship of confidence and trust between 
employer and employee) applied to the exercise of the employer's 
rights and powers under the pension scheme just as it applied to its 
other rights and powers. The power to give or withhold consent was 
accordingly subject to a restriction that it could not be validly exer-
cised in breach of the obligation of good faith. Thus the pension 
trust "lies at the interface between trust and employment law."

17
 

The fact that pension trust beneficiaries are not volunteers may 
allow them to be more favourably treated than other beneficiaries in 
the matter of costs. In McDonald v Horn

18
 it was held that, contrary 

to the usual rule, pension beneficiaries may obtain a "pre-emptive 
costs order" where there are serious allegations of impropriety and 
breach of trust against the employers and trustees. Thus the benefici-
aries would obtain their costs, and any costs which they might be 
ordered to pay to the defendants, out of the fund whether or not their 
action ultimately proved successful. The fact that the beneficiaries 
had given consideration made the action analogous to an action by a 
minority shareholder on behalf of a company, where such an order 
could be made. 

As a general proposition, however, the ordinary principles of trust 
law apply to pension trusts as to other trusts. This was emphasised in 
Wilson v Law Debenture Trust Corp pic,

19
 where it was held that the 

principle of Re Londonderry's Settlement?
0
 whereby trustees are not 

obliged to give reasons for the exercise of their discretions to the  

16 
[1991] 1  W.L.R.  589.  

17 
(1994) 8  T.L. I.  35 (Vinelot t  J. ).  

18 
[1995] 1  Al l  E.R.  961;  Chessels v Br i t i sh Telecommunicat ions pic [2002] W.T.L.R.  719.  

19 
[1995] 2  Al l  E.R.  337;  (1995) 145 N.L.J .  1414 (P.  O'Hagan).  Member t rust ees wi l l  have  
access  to reasons.  

20 
[1965] Ch.  198;  below,  para .17 -043.  
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beneficiaries, applied equally to pension fund trusts.
21

 Although the 
court must have regard to the fact that the beneficiaries are not 
volunteers when construing the trust deed, effect must be given to 
settled principles of trust law in determining the effect of the deed 
on its true construction. 

2. SPECIAL RULES APPLICABLE TO PENSION TRUSTS 

In view of the special nature of pension fund trusts in terms of the 16-006 
size of the funds, their quasi-public nature, the opportunities for 
misappropriation by the employer, the non-volunteer status of the 
beneficiaries, and the public interest in the encouragement of such trusts, 
there are many statutory provisions which apply special rules to pension 
trusts. Most of these are contained in the Pensions Acts 1995 and 2004, but 
others, relating in particular to taxation and the application of the perpetuity 
rule, are found elsewhere. 

A. Pensions Acts 1995 and 2004 

As discussed at the beginning of this chapter, the main objective 16-007 
of the Act of 1995 was to protect the beneficiaries from the effects of 
maladministration, fraud and insolvency. Illustrations of this objective 
include the provision that the trustees must keep proper books and records 
and must keep any money received by them in a separate account at an 
institution authorised under the Banking Act 1987,

22
 and that an employer 

who fails to pay over any contributions deducted from members within a 
certain period commits an offence.

23
 The 1995 Act sought also to strike a fair 

balance between the interests of current employees, pensioners and 
employers. To the extent that any of the statutory provisions discussed below 
conflict with the terms of a pension scheme, such terms are overridden by 
the Act.

24
 Provision is also made for modifying pension schemes in order to 

implement the requirements of the Act.
25

 

The provisions of the 1995 Act mentioned above (and others) 
remain in force. However, major changes to other aspects of pension 
fund regulation were introduced by the Pensions Act 2004, most of 
which came into force on or before April 6, 2005. The minimum 

21 A contrary view is taken in (1992) 6 T.L.I. 119 at 125 (Lord Browne-Wilkinson), (1994) 8 
T.L.I. 27 and 118 (D. Schaffer) and [1996] P.L.R. 107 (Sir Robert Walker). Pension scheme 
trustees must record their decisions but not the reasons for them. See (1997) 11 T.L.I. 11 
and 42 (D. Pollard). 

22 Pensions  Act  1995 ,  s .49.  
21 s.49(8). 
24 s.l 17. 
25 ss.68, 69 as amended by Pensions Act 2004. Schemes often contain express modification 

powers, the exercise of which is restricted by s.67. 
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funding rules of the 1995 Act were perceived to be unsatisfactory 
and have been replaced. Other major features of the Pensions Act 
2004 are the introduction of the new Pensions Regulator and the 
Pension Protection Fund. These will be considered below. 

16-008 i. Pensions Regulator. Following the recommendations of the 
Goode Report, the 1995 Act set up the Occupational Pensions Regu-
latory Authority (replacing the Occupational Pensions Board) to 
supervise pension trusts and thereby reduce the likelihood of malad-
ministration and fraud. The powers of the Regulatory Authority 
proved inadequate to achieve its objectives, and it was replaced by 
the Pensions Regulator in the Pensions Act 2004.

26
 The Pensions 

Regulator (a corporate body) has wider powers, designed to promote 
good administration (for example by issuing codes of practice

27
) and 

to reduce the risk of under-funding and fraud. 

The following functions of the Regulatory Authority under the 
Pensions Act 1995 have been transferred to the Pensions Regulator. 
It may, by an order under s.3 of the 1995 Act,

28
 prohibit a person 

from being a trustee of a particular pension scheme, a particular kind 
of pension scheme or pension schemes in general if satisfied that he 
is not a fit and proper person to be a trustee of the scheme or 
schemes in question. Such an order, which is revocable, operates to 
remove the trustee. Section 4

29
 of the 1995 Act enables the Pensions 

Regulator to make an order suspending a trustee in various circum-
stances, as where a bankruptcy petition has been presented against 
him or proceedings commenced for an offence involving dishonesty 
or deception, and such proceedings have not been concluded. While 
the order is in force, the person is prohibited from exercising any 
functions as trustee of the scheme or schemes in question. A person 
who purports to act as trustee while prohibited or suspended is 
guilty of an offence, but things done by him while purporting to act 
are not invalid merely because of the prohibition or suspension.

30 

The 1955 Act contains further provisions which disqualify certain 
persons from acting as trustee of any occupational pension scheme. 
This is dealt with below.

31
 Section 7 of the 1995 Act permits the 

Pensions Regulator to appoint a new trustee in place of one who has 
been removed or disqualified, or where the appointment is necessary 

26 Pt  I  a n d  S ch s  1 - 3 .  F or  t h e  P e n s io n s  R e gul a t o r  Tr i b u n a l ,  s e e  s s . 1 02 - 1 0 6  a n d  S c h . 4 .  
27 Pen s ions  Act  20 04 ,  s . 90 .  
28 As substituted by Pensions Act  2004,  s .33.  The Regulator must ke ep a register of prohibited  

t rust ees fo r  i nspect i on;  Pensions  Act  2004,  ss .66,  67.  
29 A s a me n d e d  b y  P e ns i o n s  A ct  2 00 4 ,  s . 3 4 .  
30 Pensions  Act  1995 ,  s .6.  
31 Below,  p ara . 16 -00 9 .  
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to secure that the number of trustees is sufficient or that the trustees 
as a whole have the necessary skills. 

In addition to the powers discussed above, the Pensions Regulator 
has jurisdiction under s.10 of the 1995 Act to impose financial 
penalties on trustees and other persons, such as the director of a 
corporate trustee, in respect of various breaches of their statutory 
duties.

32
 It may also seek injunctions to restrain misuse or misappro-

priation of assets, and apply to court for the restitution of assets 
which have been misused or misappropriated.

33
 

The Pensions Regulator may order an occupational pension 
scheme to be wound up in order to protect the interests of the 
members or if the scheme is no longer required or should be re-
placed by a different scheme.

34
 The winding-up powers have been 

strengthened by enabling the Pensions Regulator to make a freezing 
order to prevent an immediate risk to the interests of scheme mem-
bers.

35
 Other powers of the Pensions Regulator include the power to 

recover any unpaid employer's contributions,
36

 to issue an improve-
ment notice to any person considered to be contravening the pen-
sions legislation,

37
 and to enter and inspect business premises.

38
 

In addition to the Pensions Regulator, the Pensions Ombudsman 
has jurisdiction over occupational and personal pension schemes. 
He may investigate and determine various complaints and disputes 
relating primarily to maladministration.

39
 A breach of trust does not 

automatically constitute maladministration.
40

 The Ombudsman may 
not direct steps to be taken (such as the repayment of money to the 
fund or the setting aside of a deed) unless the court could do so.

41
 It 

appears that he may direct the payment of damages for distress,
42 

although this remains to be confirmed by the higher courts. 

ii. Trustees. The supervisory powers of the Pensions Regulator   16-009 
over trustees, including the power of removal, suspension and ap-
pointment, were noted above. The 1995 and 2004 Acts contain  

2 Trustees may not be indemnified out of the trust assets for financial penalties; Pensions Act 
2004, s.256. ' Pensions Act 2004, s.15 (injunctions) and 16 (restitution). For information 

gathering by the 
Regulator, see Pensions Act 2004, ss.72-79. "Pensions Act 1995, s. ll,  as amended. 5 

Pensions Act 2004, ss.23-32. *ibid., s.17. 7 ibid., s.13. ' ibid., ss.73-76. > Pension Schemes Act 
1993, ss.145-151, as amended by Pensions Acts 1995 and 2004. On 

the resolution of pension disputes, see (1998) 12 T.L.I. 26 (J. Clifford). 'Law 
Debenture Trust Corp pic v Pensions Ombudsman [1998] 1 W.L.R. 1329. 
1 Hillsdown Holdings pic v Pensions Ombudsman [1997] 1 All E.R. 862; Edge v Pensions 
Ombudsman [2000] Ch. 602. 

2 City and County of Swansea v Johnson [1999] Ch 189. The point was left open in East 
Sussex County Council v Jacobs, The Times, January 23, 2004. 
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further important provisions concerning trustees, which are de-
signed primarily to ensure good administration and to dilute the 
influence of the employer. 

16-010 (a) Constitution. The constitution of the trustee body requires 
that representatives of the scheme members must be included, and 
that a trustee who is independent of the employer must be appointed 
on the employer's insolvency. 

The trustees must make and implement arrangements for the se-
lection of "member-nominated trustees".

43
 They must constitute at 

least one third of the total number of trustees. A greater number 
cannot be appointed without the employer's approval. Where the 
trustee is a company, the requirement is for "member-nominated 
directors".

44
 Failure to comply may result in a civil penalty under 

section 10 of the 1995 Act. The provisions relating to member-
nominated trustees were introduced by the Pensions Act 1995, but 
were criticised because the employer could opt out of the require-
ment. The replacement provisions in the Pensions Act 2004 remove 
this possibility, and also permit the proportion of one third to be 
increased to half by regulations.

45
 

Where a person is both a trustee and a beneficiary, as in the case 
of member-nominated trustees, difficult problems of conflict of in-
terest and duty might arise. Where, for example, trustees have a 
discretion to use a surplus to augment the benefits of the members, 
any balance going to the employer, the question arises whether they 
can validly exercise their discretion in such a way as to benefit 
themselves in their capacity as members.

46
 This has been resolved 

by section 39 of the 1995 Act, which provides that "no rule of law 
that a trustee may not exercise the powers vested in him so as to give 
rise to a conflict between his personal interest and his duties to the 
beneficiaries shall apply to a trustee of a trust scheme, who is also a 
member of the scheme, exercising the powers vested in him in any 
manner, merely because their exercise in that manner benefits, or 
may benefit, him as a member of the scheme." 

An independent trustee must be appointed in circumstances con-
nected with the insolvency of the employer, as where an insolvency 
practitioner begins to act in relation to the employer or if the official 
receiver becomes the liquidator of the employer company or the  

' Pensions Act 2004, s.241. 
1 ibid., s.242. 
5 ibid., s.243. 
b See In re Makin (William) & Sons Ltd [1993] B.C.C. 453; (1996) 10 T.L.I. 15 (M. Milner); 
Re Drexel Burnham Lambert UK Pension Plan [1995]  1 W.L.R. 32; Edge v Pensions 
Ombudsman [2000] Ch. 602. 
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receiver and manager or trustee in bankruptcy of an individual em-
ployer.

47
 The appointment is made by order of the Pensions Regula-

tor.
48

 Once appointed, and so long as the circumstances requiring the 
appointment continue, only the independent trustee may exercise 
any discretionary powers of the trustees under the scheme and any 
fiduciary powers of the employer.

49
 

(b) Disqualification. Certain categories of persons are disquali- 16-011 
fied by section 29 from being trustee of any occupational pension scheme. 
Broadly, the disqualification applies to a person convicted of any offence 
involving dishonesty or deception; an undischarged bankrupt; a company of 
which any director is disqualified under the section; a person who has made 
a composition with creditors and has not been discharged; and a person 
disqualified from acting as a company director. 

A trustee who becomes disqualified ceases to be a trustee and 
commits an offence if he subsequently purports to act,

50
 although 

things done by him while purporting to act as trustee are not invalid 
merely because of the disqualification.

5
' 

(c) Majority Decisions. Under the general law, trustees (other 
than charity trustees) must act unanimously, unless the trust instru 
ment provides otherwise.

52
 Section 32 of the 1995 Act provides an 

exception for trustees of an occupational pension scheme, who may, 
unless the trust scheme provides otherwise, make decisions by ma 
jority. As a safeguard, the trustees must give notice of occasions at 
which decisions may be taken to each trustee, so far as reasonably 
practicable.

53
 

(d) Knowledge and Understanding. The Pensions Act 2004 has 
introduced a new requirement for trustees to be more professional. 
They must be conversant with the trust deed and scheme rules, the 
scheme's statements of investment and funding principles, and any 
documents recording policy adopted by the trustees relating to the 
administration of the scheme. They must have knowledge and un 
derstanding of the law relating to pensions and trusts, and the princi 
ples of scheme funding and investment. The degree of knowledge 

47 P e n s i o n s  A c t  1 9 9 5 ,  s . 2 2 ;  ( s s . 2 2 - 2 5  h a v e  b e e n  a m e n d e d  b y  P e n s i o n s  A c t  2 0 0 4 ,  s . 3 6 ) .  
"Independent"  i s  defined in s.23(3).  He may be paid fees by the employer or from the t rust  
fun d;  s .25 (6) .  An  ind epe nde nt  t rus t ee  was  a l r ead y  r equ i r ed  i n  su ch  c i rcu ms tances  un der  
previous legi slat ion.  

48 s.23. 
49 s.25. The employer, if  previously sole trustee, ceas es to be t rustee on the appointment of the  

independent  t rustee.  
50 s.30(3). 
51 s.30(5). 
52 Below, para.  17-007. 
53 s.32(2)(b). 

16-012 

16-013 
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and understanding required is that appropriate for enabling the trus-
tee to exercise his functions as trustee of the scheme.

54
 These provi-

sions do not affect any rule of law requiring a trustee to have 
knowledge of, or expertise in, any matter.

55
 

16-014 iii. Professional Advisers. The trustees or managers of every 
occupational pension scheme must appoint an individual or a firm as 
auditor and an individual as actuary.

56
 Where the trust assets include 

investments, an individual or firm must be appointed as fund 
manager.

57
 

The trustees of the pension scheme (and any connected persons 
and associates) are ineligible to act as auditor or actuary of the 
scheme.

58
 

16-015 iv. Investment. Under the general law, pension trusts have been 
governed by the same investment principles as traditional trusts,

59 

although the courts, recognising the need for the trustees of large 
pension funds to have wide investment powers, have been ready to 
exercise their jurisdiction to vary trusts by extending these powers.

60 

It is now recognised, since the Pensions Act 1995, that the special 
nature of pension trusts requires special treatment. 

16-016 (a) General Principles. The trustees of an occupational pension 
scheme have, subject to the provisions of the 1995 Act on choosing 
investments

61
 and to any restriction in the scheme, the same power 

to make an investment of any kind as if they were absolutely entitled 
to the assets.

62
 They must ensure that a written statement in pre-

scribed form of the principles governing investment decisions is 
prepared, maintained and revised from time to time.

63
 Neither the 

trust scheme nor the statement may restrict the investment power by 
reference to the employer's consent. 

The exercise of the power of investment by the trustees is gov-
erned by s.36 of the Pensions Act 1995 and regulations made under 

54 
Pensions Act  2004,  s s .247,  248.  

55 ibid.,  s.249. 
56 

Pensions Act 1995, s.47. The duty to obtain audited accounts is imposed by regulations, the  
present  source of  which i s  s .41.  

57 
ibid.  For delegat ion o f  invest ment  powers to  the fund manager ,  see below.  

58 
Pensions Act  1995,  s . 27.  Cont ravent ion i s  an o ffence under  s .28.  

59 
See C ow an v Scarg il l  [1985] Ch .  270 ;  bel ow,  pa ra . 18 -019 .  

60 
See M ason v Farbro ther  [1983]  2  Al l  E .R.  1078;  bel ow,  pa ra . 18 -023.  

61 
Pensi ons Act  1995,  s . 36 (l ) ,  below.  

62 
ibid. ,  s .34(l ) .  "Investment"  i s  not  denned.  The wide in vestment  powers confer red by the  
Trust ee Act  2000 do  not  appl y  a s  the re  i s  no need fo r  t hem;  T .A.  2000 ,  s . 36.  

63 
s .35,  as  subst i tuted by Pensions Act  2004,  s .244.  
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it.
64

 Regulations may specify criteria to be applied in choosing 
investments and may require diversification. Before investing and at 
suitable intervals thereafter, the trustees must obtain and consider 
proper advice

65
 on the question whether the investment is satisfac-

tory having regard to the principles contained in their policy state-
ment and the requirements of the regulations so far as they relate to 
the suitability of investments.

66
 The trustees or fund manager must 

exercise their powers with a view to giving effect to the principles of 
their policy statement, so far as reasonably practicable.

67
 Failure to 

comply with these investment duties may result in the imposition of 
a financial penalty under section 10 of the 1995 Act, but the statu-
tory duty of care under the Trustee Act 2000 does not apply to 
investment powers under occupational pension schemes.

68
 

Finally, regulations may prohibit trustees from borrowing money 
or acting as guarantor.

69
 

(b) Delegation to Fund Manager. Under the general law a trustee 16-017 
may not delegate the exercise of his discretions without authority, and this 
led to inconvenient problems over the delegation of investment decisions to 
fund managers prior to the Trustee Act 2000.

70 
The Pensions Act 1995 

already provided that trustees of occupational pension funds could delegate 
investment decisions to a fund manager authorised to conduct investment 
business under the financial services legislation (now the Financial Services 
and Markets Act 2000).

71
 The trustees are not responsible for the act or default 

of such a fund manager if they have taken all reasonable steps to satisfy 
themselves that the manager has appropriate knowledge and experience and 
is carrying out his work competently and in accordance with statutory 
duties.

72
 Alternatively, the trustees may delegate investment decisions by 

power of attorney under s.25 of the Trustee Act 1925,
73

 or, subject to any 
restriction in the trust scheme, to a fund manager not authorised to conduct 
investment business under the Financial Services and Markets Act 2000, or 
may authorise two or more of their number to make investment decisions 
on their 

64 s . 3 6  h a s  b e e n  a m e n d e d  b y  P e n s i o n s  A c t  2 0 0 4 ,  s . 2 4 5 ,  i n t r o d u c i n g  t h e  p o w e r  t o  m a k e  
r eg u l a t i o n s  g o v er n i n g  i n ve s t m e nt  by  t ru s t e e s .  W h e r e  i n v e s tm e nt  d i s c r e t i o n s  h av e  b e e n  
d e l e g a t e d  t o  a  f u n d  m a n a g e r ,  a s  d i s c u s s e d  b e l o w ,  t h e  f u n d  m a n a g e r  m u s t  e x e r c i s e  h i s  
di sc ret i on i n  accordance wi th  t he regu lat i ons .  

65 Defined  in s.36(6) .  
66 s.36(3),  (4). 
67 s.36(5). 
68 T.A. 2000,  s .36.  
69 Pen s ions  Act  19 95 ,  S . 36 A,  i n t rodu ced  by  P ens io ns  A ct  200 4 ,  s .2 46 .  
70 Below,  p ara . 20 -01 2 .  
71 Pensions  Act  1995 ,  s .34(2) .  
72 s.34(4). 
73 Below,  p ara . 20 -01 9 .  
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behalf.
74

 In these three cases, however, the trustees as a whole 
remain liable for any breaches resulting from any acts or defaults in 
the exercise of the discretion.

75
 

As the Pensions Act 1995 provides for delegation of investment 
decisions by trustees of occupational pension schemes, the power to 
delegate such decisions under the Trustee Act 2000 is inapplicable, 
as is the power under that Act to appoint nominees and custodians.

76 

Other powers of delegation under the Trustee Act 2000 do apply to 
pension scheme trustees, although subject to certain restrictions.

77 

The statutory duty of care under the new legislation does not apply 
to pension scheme trustees when delegating investment decisions or 
appointing nominees or custodians pursuant to their powers under 
the 1995 Act or under the pension scheme provisions.

78
 

16-018 (c) Exclusion of Liability. Liability for failure to take care or to 
exercise skill in the performance of investment functions exercisable 
by the trustees or the fund manager cannot be excluded or restricted 
by an instrument or agreement.

79
 On the question whether the trus-

tees may be exempted from responsibility for the acts and defaults 
of fund managers, we have seen that the trustees are not liable for 
the acts of fund managers who are authorised to conduct investment 
business under the Financial Services and Markets Act 2000, and so 
the point does not arise in such a case. In the case of delegation to 
fund managers who are not authorised to conduct investment busi-
ness, where such delegation is permitted by s.34(5) of the 1995 Act, 
the trustees are normally liable for the acts and defaults of such a 
person, as mentioned above. In this case, however, the liability may 
be validly excluded or restricted provided the trustees have taken all 
reasonable steps to satisfy themselves that the fund manager has 
appropriate knowledge and experience and is carrying out his work 
competently and in accordance with statutory duties.

80
 

16-019 (d) Employer-Related Investments. Investments of pension fund 
assets in the employer's business, such as the purchase of shares in 
the employer company or loans to the employer, are subject to 
restrictions

81
 because of the danger they present on the employer's 

insolvency. If a substantial proportion of the fund could be invested 
in the employer company, the losses would be great if the employer 

74 
s.34(5). 

75 
ib i d . ,  Trustee Act  1925,  s .25(5).  

76 
T.A.  2000, s.36.  

77 
ibid. 

78 
ibid. 

79 
Pe n s i o ns  A c t   1 99 5 ,  s . 3 3 .  O n  t ru s t e e  ex em pt i o n  c l a u se s  g en e ra l l y ,  s ee  pa r a .  1 7 - 0 05 ,  
below. 

80 
s.34(6). 

81 
B y  r e g u l a t i o n s  u n d e r  P e n s i o n  S c h e m e s  A c t  1 9 9 3 ,  s . 1 1 2 .  S e e  ( 1 9 9 4 )  8  T . L . I .  5 6  ( I .  
Greenstreet). 
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went into liquidation. Section 40 of the Pensions Act 1995 obliges 
the trustees or managers of an occupational pension scheme to en-
sure that current restrictions on employer-related investments are 
complied with. Failure to do so may result in the imposition of a 
financial penalty under section 10, and a trustee or manager who 
agrees to invest in contravention of the restrictions commits an 
offence. 

v. Scheme Funding. The scheme funding requirements are de-
signed to ensure that any inadequacies of funding will be revealed 
by a regular monitoring process and remedied in various ways, 
usually by an increase in contributions by the members or by the 
employer. The provisions apply to occupational pension schemes 
other than money purchase schemes. 

The Pensions Act 1995 laid down the "minimum funding rule", 
but this proved unsatisfactory and was replaced with new scheme 
funding rules by the Pensions Act 2004. The new rules, although 
stricter, are more flexible in that they are "scheme specific". The 
statutory funding objective is that each scheme must have sufficient 
assets to cover its liabilities.

82
 The trustees must prepare a statement 

of funding principles which sets out their policy for ensuring that the 
scheme meets its funding objectives.

83
 They must obtain an ac-

tuary's valuation of the assets and liabilities at regular intervals.
84 

They must also prepare and keep under review a schedule of em-
ployer's and members' contributions, to be certified by the ac-
tuary.

85
 

The actuary must inform the Pensions Regulator if his valuation 
of the fund shows that the trustees are failing to meet their funding 
objectives, or if he is unable to certify the schedule of contribu-
tions.

86
 A recovery plan must then be drawn up, setting out the steps 

to be taken to meet the statutory funding objective.
87

 A copy must 
be sent to the Regulator. The plan must be agreed between the 
trustees and the employer. The trustees must report any failure to 
reach agreement to the Regulator, which will exercise various pow-
ers to remedy the situation, such as directing increased contribu-
tions.

88
 If the situation cannot be remedied, the scheme will be 

wound up, as discussed below.
89

 

16-020 

2 Pensions Act 2004, s.222. 
3 ibid., s.223. 
4 ibid., s.224. 
5 ibid., s.227. 
6 ibid., ss.225, 227. 
7 ibid., s.226. 
*ibid., ss.229, 231. 

Below, para. 16-023. 
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Trustees or actuaries who fail to comply with the obligations 
described above may incur a financial penalty under s.10 of the 
Pensions Act 1995. 

16-021 vi. Surplus. Much of the pension trust litigation has involved 
entitlement to surplus funds.

90
 Surpluses arose primarily in the 

1980s because of the huge growth in the value of investments at that 
time. Where the scheme is ongoing, the surplus is notional, and 
means that the actuarial estimation of the assets at a given time 
exceeds the actuarial estimation of the liabilities. Such a calculation 
involves many projections and assumptions. There will be an actual 
surplus only if the scheme is wound up and all liabilities discharged. 
Surplus on a winding up is dealt with in the following section. 
Where the scheme is ongoing, the question is one of rights and 
duties in the application of the surplus rather than ownership as 
such. 

16-022 The application of a surplus (actual or notional) will be crucial 
where the employer is insolvent,

91
 or where the employer company 

is taken over by a company which proposes to "raid" the surplus,
92 

or where, on a partial sale of the employer company, the employees 
are transferred to the purchaser's pension scheme and dispute the 
decision of the trustees of the original scheme not to transfer any of 
the substantial surplus to the purchaser's scheme.

93
 

As explained below, the tax regime requires the elimination of 
excessive surpluses in an ongoing scheme and the taxation of any 
payments to the employer, to avoid exploitation of pension fund tax 
reliefs.

94
 

The Pensions Act 1995 (as amended) imposes further restrictions 
on payments of surplus to the employer from an approved scheme 
which is ongoing.

95
 Where the scheme confers power on any person 

(including the employer) other than the trustees to make payments to 
the employer, it can be exercised only by the trustees.

96
 The power 

can be exercised only on complying with strict conditions, including 
that the trustees are satisfied that it is in the interest of members to 
exercise it in the manner proposed.

97
 

16-023 vii. Winding Up. On this event, which may occur on the employ-
er's insolvency and in other circumstances specified in the scheme 

90 
See general ly (2003) T.L. I .  2 (D. Pollard) .  

91 
See Mettoy Pension Trustees Ltd  v  Evans [1990] 1 W.L.R. 1587;  above, para.6 -007;  Threl l s 
L t d  v  L o m as  [1993] 1  W.L .R.  456.  

92 
See  R e  C o u r a g e  G ro u p ' s  P e ns i o n  S c h em e  [1987] 1  W.L .R .  495.  

93 
Wilson v  Law  Debenture Trust  C orp pic  [1995] 2 All  E.R. 337;  above, para .16 -005;  below,  
para. 17-044. 

94 
Below, para. 16-031. 

95 
See  general l y  N at i o n a l  G r i d  C o .  p i c  v  M ay e s  [2001] 1  W.L .R .  864.  

96 
s .37 (2 ) ,  a s  amended by Pensions Act  2004 ,  s . 250.  See al so s . 251 .  

97 
s .37(3),  (4) ,  as amended.  
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rules,
98

 the members' rights crystallise. Liabilities to them must be 
discharged and any surplus assets distributed." It has already been 
noted that a pension scheme may be wound up by the order of the 
Pensions Regulator in certain circumstances.

1
 The 1995 Act (as 

amended) contains other provisions dealing with the discharge of 
liabilities and distribution of surplus on the winding up of an earn-
ings-related scheme. (The question of insufficient or excess assets 
will not arise with a money purchase scheme, where the level of 
benefits is not defined and depends on the performance of the invest-
ments). The assets must be applied to discharge liabilities to mem-
bers and others in a specified order.

2
 Liabilities may be discharged in 

various ways, such as by transferring credits to another scheme, by 
transfer to certain personal pension schemes, by the purchase of 
annuities or by cash payments.

3
 If the assets are insufficient to 

discharge the liabilities, the deficit is treated as a debt from the 
employer to the trustees, without prejudice to any other right or 
remedy of the trustees.

4
 

Where there are surplus assets, the scheme will normally provide 
for their allocation, often by requiring payment to the employer after 
augmenting benefits. In the rare case where the scheme makes no 
effective provision for surplus, the general law applies. Such a case 
came before the Privy Council in Air Jamaica Ltd v Charlton,

5 

where the pension scheme had been discontinued. An amendment to 
the scheme purporting to permit the payment of surplus to the em-
ployer was invalid because the power to amend was void for perpe-
tuity. The surplus was held on a resulting trust as to half for the 
employer and half for the members (including the estates of de-
ceased members) in proportion to their contributions. The decision 
of Scott J. in Davis v Richards & Wallington Industries Ltd,

6
 to the 

effect that any share of the members would go to the Crown as bona 
vacantia on the basis (primarily for tax reasons) that the members 
must have intended to exclude a resulting trust, was wrong, having 
been based on an incorrect analysis of the role of intention. The fact 
that the extra benefits under a resulting trust would exceed the limits 
for tax relief was not a proper ground for rejecting a resulting trust 
for members. 

98 For example, a solvent employer may wish to wind up an earnings-related scheme in order 
to replace it with a money-purchase scheme. 

99 See (1995) 9 T.L.I. 127 (P. Docking), considering unknown beneficiaries. 
1 s.ll;  above, para. 16-008. See also Pensions Act 2004, s.154 (winding up of failing scheme 

where rescue not possible). 
2 s.73, as substituted by Pensions Act 2004, s.270. 
3 s.74, as amended by Pensions Act 2004, s.270. 
4 s.75, as amended by Pensions Act 2004, s.271. 
5 [1999] 1 W.L.R. 1399; above, para.10-012. 
6 [1990] 1 W.L.R. 1511. 
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As stated above, on insolvency of the employer any fiduciary 
powers, including powers relating to the allocation of surplus, are 
exercisable only by the independent trustee.

7
 The 1995 Act (as 

amended) makes further provisions for the allocation of surplus 
assets on the winding up of an approved scheme, of which the rules 
either permit or prohibit distribution to the employer. If the scheme 
confers power on the employer or trustees to distribute assets to the 
employer, the power can only be exercised where all liabilities have 
been fully discharged and notice has been given to the members.

8
 

Where a surplus remains after the discharge of all liabilities and 
the scheme prohibits distribution to the employer, permitted addi-
tional benefits must be provided, after which the trustees may dis-
tribute any surplus to the employer.

9
 Sanctions for failure to comply 

with these provisions include the imposition of a financial penalty 
under section 10. 

16-024 viii. Information to Members. As explained in Chapter 19, trus-
tees are under a general law duty to provide information and ac-
counts to the beneficiaries. In addition, section 41 of the 1995 Act

10 

provides for regulations requiring the trustees to make copies of 
various documents available to the members and prospective mem-
bers and their spouses (and to certain other persons). The documents 
in question include the trustees' statement of funding principles, 
audited accounts, actuarial valuations of assets and liabilities of the 
scheme, certificates relating to the scheme funding requirement and 
reports (required by the Act) concerning any failure to meet that 
requirement. 

16-025 ix. Compensation. Although the aim of the pensions legislation 
is to prevent the misappropriation of pension funds, no statutory 
mechanism can provide totally effective safeguards. The legislation, 
therefore, provides a compensation scheme to diminish hardships 
such as those suffered by the victims of Robert Maxwell's fraud. 
More recently, the plight of employees who have lost their pensions 
on the employer's insolvency has been publicised. The Pensions 
Compensation Board, set up by the Pensions Act 1995, has been 
replaced in the Pensions Act 2004 by the Board of the Pension 
Protection Fund.

11
 

The Board intervenes where the insolvency of an employer (of 
which it must be notified) leaves a defined benefit (final salary)  

'Pensions Act 1995, s.25(2); above, para.16-010. 
8 s.76, as amended. 
9 s.77, as amended. 

10 As amended by the Pensions Act 2004. See also s.203 of the Act of 2004 (information to 
members concerning involvement of the Board of the Pension Protection Fund). 

11 Pensions Act 2004, Pt 2. 
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scheme in deficit, so that members will lose some or all of their 
benefits.

12
 If the scheme cannot be rescued, the Board is responsible 

for ensuring that compensation is paid to the members, whereupon 
the scheme is wound up.

13
 It may direct legal proceedings to be 

taken, for example to recover misappropriated assets.
14

 

The Pension Protection Fund
15

; does not provide a full guarantee 
of benefits, because payments are standardised and subject to cap-
ping.

16
 It derives its funds from a levy (which is partly risk-based) 

payable by defined benefit occupational pension schemes.
17

 This 
may further discourage employers from setting up or continuing 
with such schemes. 

x. Alienability; Bankruptcy. Other provisions of the Pensions 16-026 
Act 1995 deal with the alienability of pension rights and the position on the 
bankruptcy of a scheme member. The object of a pension scheme is not to 
provide members with a disposable asset but to ensure an income on 
retirement. Accrued rights under an occupational pension scheme cannot be 
assigned, surrendered, charged or subjected to any right of set-off.

18
 This 

general prohibition, which reflects the provisions normally found in pension 
schemes,

19
 does not apply to assignments to or surrenders for the benefit of 

the member's widow, widower or dependant, and there are limited ex-
ceptions permitting a charge or set-off by the employer. 

Where a member of an approved occupational or personal pen-
sion scheme is made bankrupt, his pension rights are excluded from 
his estate for the purposes of the Insolvency Act 1986 and are thus 
unavailable to creditors.

20
 The provisions of the 1986 Act relating to 

the setting aside of certain dispositions made prior to bankruptcy
21 

are extended so that contributions to an occupational or personal 
pension scheme may be ordered by the court to be recovered by the 
trustee in bankruptcy to the extent that the contributions were exces-
sive and have unfairly prejudiced the creditors.

22
 The court will 

consider in particular whether the contributions were made for the 
purpose of putting assets beyond the reach of creditors. 

12 This would not have helped the Maxwell pensioners, as the employer companies did not go 
into liquidation. 

13 Pensions Act 2004, s.161. 
"ibid., s.l34. 
15 ibid., s.173. See also ss.182, 188 (the Fraud Compensation Fund). 
16 The detailed provisions are contained in Sch.17. 
17 Pensions Act 2004, s.l74. See also s. 189 (levy for the Fraud Compensation Fund). 
18 Pensions Act 1995, s.91. Forfeiture, meaning any manner of deprivation or suspension (e.g. 

for misconduct), is prohibited by s.92. 
19 

See Re Scientific Investment Pension Plan Trusts [1999] Ch. 53, above, para.7-001. 
20 W e l f a r e  R e f o r m  a n d  P e n s i o n s  A c t  1 9 9 9 ,  s . l l .  
21 Above,  para.  13-017.  
22 ss.342 A, B and C of the Insolvency Act 1986, inserted by Pensions Act 1995, and amended 

by Welfare Reform and Pensions Act 1999, s.15. 
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B. Other Statutory Provisions 

16-027 i. Rule Against Perpetuities. As explained in Chapter 14, the 
perpetuity rule prevents the vesting of property at a remote date 
beyond the perpetuity period (lives in being plus 21 years or a 
specified period not exceeding 80 years under the Perpetuities and 
Accumulations Act 1964) and also invalidates non-charitable pur-
pose trusts which are not confined in duration to the perpetuity 
period. It will be appreciated that the perpetuity rule could prove 
troublesome if applied to occupational pension schemes.

23
 The per-

petuity rule is based on public policy, namely that it is undesirable 
for economic and other reasons to have property tied up for long 
periods of time save for charitable purposes (to which the rule does 
not apply). In the case of pension funds there is a countervailing 
public interest in encouraging the provision of retirement pensions. 
The Pension Schemes Act 1993

24
 provides, therefore, that qualifying 

occupational pension schemes (primarily those approved by the 
Inland Revenue for tax relief purposes) are exempted from the per-
petuity rule.

25
 It seems, however, that the rule applies to nomina-

tions of benefits by scheme members.
26

 

16-028 ii. Tax Relief. The public interest in the provision of retirement 
benefits beyond the state pension results in significant tax relief for 
"exempt approved schemes". To secure this status, pension schemes 
must satisfy certain conditions,

27
 for example the sole purpose of the 

scheme must be to provide benefits in respect of service as an 
employee, the normal retirement age must be at least 60, and the 
pension must not exceed two thirds of the final salary. A scheme 
may be approved whether it is earnings-related or money purchase, 
and whether the investments are held by the trustees or through the 
medium of an insurer. The benefits are such that an unapproved 
scheme would not be entertained unless it is inherently impossible 
for it to satisfy the conditions for exemption. The court will not vary 
a pension trust in a manner which could put at risk its tax exempt 
status.

28
 The effect of loss of exempt status is severe, but this does 

not justify the exclusion of a resulting trust of surplus funds in 
favour of the members which would put their benefits above the 
statutory limits for exemption.

29
 

" See Air Jamaica Ltd v Charlton [1999] 1 W.L.R. 1399 (no exemption in Jamaica). 
24 s.163 ,  replacing earl ie r legislat ion;  Personal  and Occupat ional  Pension Schemes (Perpetui  

t i es )  R eg ula t i ons  19 90  ( S . I .  1 99 0/114 3) ,  as  am end ed .  
25 

A wider  exemption i s proposed in  Law Com.  No.251 (1998),  The R ul es  agai nst  P erpet ui  
t i e s  and  E xcess i ve  A ccum ul at i ons,  para.7.36.  

26 
ib id . ,  para.3.59. 

27 
I .C.T.A.  1988,  s .590.  

28 
B ro o k s  v  B ro o k s  [1996]  1  A.C .  375 .  

29 
A i r  J a m a i c a  L t d  v  C h a r l t o n  [1 99 9 ]  1  W.L . R .  1 39 9 ,  d i s ap p ro v i n g  D a v i s  v  R i c h a r d s  &  
W al l i ng t on  In du s t r i e s  L t d  [1990] 1  W.L.R.  1511;  above,  par a .10-015.  
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A new regime of "registered pension schemes" will come into 
operation on April 6, 2006.

30
 

(a) Tax Relief for Contributions. Provided the scheme is an ex-    16-029 
empt approved scheme, tax relief is given to both employer and 
employee contributions. Contributions by the employer are treated 

as trading expenses and thus deductible from income and corpora-
tion tax liability.

31
 Contributions by the employee are deductible 

from taxable income, but must not exceed 15 per cent of annual 
remuneration.

32
 A further benefit is that the employer's contribu-

tions are not taxable as remuneration of the employee.
33

 Ultimately 
the pension itself will be subject to income tax whether or not the 
scheme is approved,

34
 although lump sums payable on retirement 

are tax free.
35

 

(b) Tax Relief for the Pension Fund. Provided the scheme is an    16-030 
exempt approved scheme, the fund itself attracts significant relief. 
Neither income tax

36
 nor capital gains tax

37
 is payable on the invest 

ments. Equivalent benefits are available for insured schemes. 

(c) Overfunding. In view of the above reliefs there might be a 
temptation to put more money than is required into the pension fund, 
which could either be used to pay excessive benefits or retrieved by 
the employer as surplus. The exploitation of tax relief is prevented 
in various ways. It has already been noted that there is a restriction 
(15 per cent) on the amount of earnings which an employee may 
contribute. A minimum of 20 years' service is required to generate 
the maximum pension of two thirds of final salary. Further, there is 
an inflation-linked earnings cap

38
 on the final salary which can be 

reflected in a pension, to limit the extent to which highly paid 
employees can secure large pensions and tax free lump sums from a 
tax exempt scheme. The other way in which pension funds are 
prevented from being used as tax shelters is by the rule that any 
surplus funds in an exempt scheme must be reduced so as not to 
exceed 5 per cent of assets over liabilities.

39
 Failure to do so will 

result in loss of tax exemptions for the investments. The fund must 

3 0
 Finance Act  2004, Pt  4.  

1 
I.C.T.A. 1988, s.592.  

2 
ibid. 

3 
Income Tax  (Earni ngs  and  Pensi ons )  Act  2003 ,  s .307.  

4 
ib i d . ,  s .393 and Pt  9 . 

5 
ib id . ,  s.637. 
I.C.T.A. 1988, s.592.  

7
 Taxation of Chargeable Gains Act 1992, s.271. For inheritance tax relief, see I.H.T.A. 1984, 
s .86 (employee t rust s) .  

38 
£102,000 for  2004/05;  I.C.T.A. 1988,  S.640A (index -l inked).  Thi s rest ri ct s  the maximum  
pension ( two thi rds o f  f inal  sala ry)  to  £68,000 .  

39 
I.C.T.A. 1988, ss.601-603, Sch.22. 

16-031 
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be regularly valued, and any prohibited surplus eliminated in vari-
ous ways. The first call on the surplus is the increase of benefits, 
after which contributions may be reduced or suspended. Any pay-
ment to the employer (which must be authorised by the scheme or 
any amendments to it) is taxed at 35 per cent.

40
 

3. EQUAL TREATMENT 

16-032 Article 119 of the Treaty of Rome embodies the principle that men 
and women should receive equal pay for equal work. Clearly this 
has no scope for application to traditional trusts conferring benefits 
by way of bounty, but it does apply to occupational pension schemes 
because, as we have seen, pension entitlements are a form of de-
ferred remuneration for services. Thus it was held by the European 
Court of Justice in Barber v Guardian Royal Exchange Assurance 
Group

41
 that pension rights fell within Article 119, with the result 

that the common practice of conferring pension entitlements on 
women employees at an earlier age than their male counterparts was 
no longer permissible. There were doubts as to the precise scope of 
the Barber decision, and so the matter was tested again in the 
European Court of Justice in Coloroll Pension Trustees Ltd v Rus-
sell.

42
 It was there held that trustees are bound to do everything 

within the scope of their powers to ensure compliance with the equal 
pay principle. Thus the trustees are bound, in the exercise of the 
powers and the performance of the duties laid down in the trust 
deed, to observe the principle of equal pay and treatment. 

The Pensions Act 1995 provides that an occupational pension 
scheme which does not contain an equal treatment rule shall be 
treated as including one.

43
 

4. PENSIONS ON DIVORCE 

16-033 Another matter of current concern, which will be dealt with only in 
outline here, is the extent to which the pension entitlement of one 
spouse (usually the husband) must be shared with the other spouse 
on divorce. A wife who has brought up a family instead of working 
may have no pension provision of her own and may be reduced to 
penury in old age if her former husband's pension (often the most 
valuable family asset after the matrimonial home) is not available to 

40 
ibid. ,  s.601.  See al so Pensions Act  1995, s .37,  above (rest ri ct ions on exerci se  of power to  
make payments  to  empl oyer) .  

41 
[1991] 1  Q.B.  344.  

42 
[1995] I.C.R. 179.  

43 
s .62.  See al so Pensions Act  2004,  s .171.  



Pensions on Divorce 499 

her. The question whether and how pension benefits should be 
shared is a matter of government policy. One way is to take the 
husband's pension into account by giving a greater share of other 
assets to the wife on divorce. Alternatively, the pension itself may be 
split or earmarked as a source of payments to the spouse, either on 
divorce or later, when it comes to be paid. Pension sharing on 
divorce may now be ordered under the Matrimonial Causes Act 
1973, as amended by the Welfare Reform and Pensions Act 1999. 
An alternative possibility is "earmarking", whereby an order made 
on divorce takes effect when the pension benefits under an occupa-
tional or personal pension scheme become payable to the scheme 
member. At that stage all or part of the benefits may be diverted to 
the former spouse.

44
 The details of pension sharing and earmarking 

are outside the scope of this book. 

'M.C.A. 1973, ss.25B, C, D and E. See also Pensions Act 2004, s.220. 
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1. ONEROUS NATURE OF OFFICE 

THE office of trustee is an onerous one. We will discuss in some   17-001 
detail a trustee's duties, powers and liability; there is little to be said as to his 
rights. In the performance of his office a trustee must act 
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exclusively in the interest of the trust. He stands to gain nothing 
from his work in the absence of a clause authorising remuneration, 
although professional trustees now have charging powers under the 
Trustee Act 2000.' He is required to observe the highest standards of 
integrity,

2
 and a reasonable standard of care and skill in the manage-

ment of the affairs of the trust; and he is subjected to onerous 
personal liability if he fails to reach the standards set. Nor may he 
compete in business with the trust; or be in a position in which his 
personal interests conflict with those of the trust. He may thus be 
forced to forgo opportunities which would be available to him if he 
were not a trustee.

3
 

It may well be asked why people consent to become trustees. To 
this there are two answers. First, professional trustees undertake the 
work only where they are entitled to be paid. Solicitors, banks 
(Executor and Trustee Departments) and insurance companies come 
into this category. The Public Trustee is entitled to charge.

4
 Most 

trusts of any size will have a professional trustee. There may be non-
professional trustees also; but in any case the bulk of the work of 
administration—investment, distribution, accounting, tax payments, 
etc.—will in fact be done by professionals, either the trustees or 
others employed by them. Secondly, members of the family of the 
settlor or testator will often consent to be trustees out of feelings of 
duty to the settlor or testator. Where there is no professional trustee, 
the non-professionals will, as will be seen,

5
 usually employ profes-

sional agents such as a solicitor, investment manager and accountant 
to perform the technical duties of the trust. It may well be better to 
have such experts appointed as trustees in the first place, so that 
technical matters will not be overlooked.

6
 It is usual and common to 

appoint a mixture of professional trustees and non-professional. 
There is much to be said for appointing a corporation such as a bank 
which has unrivalled facilities, dependability and permanence. 

The settlor (typically in the case of an offshore trust) may also 
provide for the appointment of a "protector", an independent fiduci-
ary to oversee the exercise of the trustees' powers.

7
 

1 Below, para.21-003. 
2 Below, para. 17-002. 
1 Boardman v Phipps [1967] 2 A.C. 46; below, paras 21-002 et seq. "Public Trastee Act 
1906, s.9; as amended by the Public Trustee (Liability and Fees) Act 2002. 
5 Below, para.20-012. 
6 For the dangers inherent in appointing no professional trustees, see Turner v Turner [1984] 

Ch. 100, above, para.6-007. See generally (1988) 2 Trust Law & Practice 86 (C. Bell). 
7 See [1995] 4 J.Int.P. 31 (A. Penney); (1995) 9 T.L.I. 108 (P. Matthews); (1996) 2 Trusts & 

Trustees 6 (P. Hobson); (1997) 3 Trusts & Trustees 5 (A. Duckworth); Trends in Contempo 
rary Trust Law (ed. A. Oakley), p.63 (D. Waters); Underbill and Hayton (16th ed.),  
pp.29-34; (2003) 17 T.L.I. 144 (J. Billiard). 
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A. Duties and Discretions 

A distinction must be made between a trustee's duties and his 
powers or discretions. A duty is an obligation which must be carried 
out. The rules of equity require strict and diligent performance of a 
trustee's duties. On the other hand, a power is discretionary; it may 
be exercised, or it may not. This is so whether the power is one 
given to trustees by statute, or is a power or discretion contained in 
the instrument creating the trust, or relates to the general manage-
ment of the affairs of the trust. 

Trustees must act honestly; and must take, in managing trust 
affairs, "all those precautions which an ordinary prudent man of 
business would take in managing similar affairs of his own."

8
 This 

formula has now been largely overtaken by the statutory duty of care 
discussed in the next section. If the trustee properly performs his 
duties, powers and discretions, he is not liable for loss

9
 to or depre-

ciation
10

 of the trust property arising from factors beyond his 
control. 

We will see that many of the rules relating to trustees' duties are 
more strict in their terms than in their practical application. The past 
100 years have brought a great alleviation in the lot of the honest 
trustee. We saw that much of the work of administration of a trust is 
necessarily done by professionals. This development has led to great 
relaxation, first by the courts

11
 and then by statute,

12
 of the require-

ment that the trustee should act personally. Further, exemption 
clauses (discussed below) which exclude the trustees' personal lia-
bility in certain circumstances have become widespread; and Trus-
tee Act 1925, s.61, gives the court a discretion to excuse a trustee 
who has acted honestly and reasonably and ought fairly to be ex-
cused.

13
 

17-002 

B. The Statutory Duty of Care 

The standard of conduct required of trustees has been put on a   17-003 
statutory basis by the Trustee Act 2000. It was previously laid down in 
Speight v Gaunt

]4
 that in the management of trust affairs the  

8 per Lord Blackburn in Speight v Gaunt (1883) 9 App.Cas. 1 at 19; in similar terms, Lord 
Watson in Learoyd v Whiteley (1887) 12 App.Cas. 727 at 733. 

"Morley v Morley (1678) 2 Ch.Cas. 2. 10 Re Chapman [1896] 2 Ch. 
763. 
" Speight v Gaunt (1883) 9 App.Cas. 1: below, para.20-012; Learoyd v Whiteley, above; 

Shaw v Gates [1909] 1 Ch. 389. 
12 T.A. 2000, Pt IV, replacing the more limited provisions of T.A. 1925; below, para.20-013 

et seq. 
13 Below, para.23-033. 
14 (1883) 9 App.Cas.  1. See generally Breach of Trust (eds Birks and Pretto), Ch.2 (J. 

Getzler). 
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trustee must act as an ordinary prudent business person would act in 
managing similar affairs of his own. It had been established by the 
courts prior to the Trustee Act 2000 that a higher standard was 
expected of paid trustees. 

In Re Waterman's Will Trusts^
5
 Harman J. said "I do not forget 

that a paid trustee is expected to exercise a higher standard of 
diligence and knowledge than an unpaid trustee and that a bank 
which advertises itself largely in the public press as taking charge of 
administrations is under a special duty." More recently, in Bartlett v 
Barclays Bank Trust Co. Ltd (No. I)

16
 Brightman J. said: 

"I am of opinion that a higher duty of care is plainly due from 
someone like a trust corporation which carries on a specialised 
business of trust management. A trust corporation holds itself out 
in its advertising literature as being above ordinary mortals. With 
a specialist staff of trained trust officers and managers . . . the 
trust corporation holds itself out, and rightly, as capable of provid-
ing an expertise which it would be unrealistic to expect and unjust 
to demand from the ordinary prudent man or woman who accepts, 
probably unpaid and sometimes reluctantly from a sense of family 
duty, the burdens of a trusteeship . . .  so I think that a professional 
corporate trustee is liable for breach of trust if loss is caused to the 
trust fund because it neglects to exercise the special care and skill 
which it professes to have." 

The distinction between lay and professional trustees is main-
tained in s.l of the Trustee Act 2000, which provides that a 
trustee: 

"must exercise such care and skill as is reasonable in the circum-
stances, having regard in particular (a) to any special knowledge 
or experience that he has or holds himself out as having, and (b) if 
he acts as trustee in the course of a business or profession, to any 
special knowledge or experience that it is reasonable to expect of 
a person acting in the course of that kind of business or pro-
fession." 

17-004 The duty of care, which may be excluded by the trust instru-
ment,

17
 applies to various functions of trustees listed in Schedule 1 

of the Act, whether arising by statute or by corresponding express 

" [1952] 2 All E.R. 1054 at 1055; cf. Jobson v Palmer [1893] 1 Ch. 71; (1969) 33 COIW.(N.S.) 
179 (M. Davies); (1973) 37 Conv.(N.s.) 48 (D. Paling). 16 [1980] Ch. 

515 at 534. See also Re Rosenthal [1972] 1 W.L.R. 1373. 17T.A. 2000, 
Sch.l,para.7. 
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provision in the trust instrument. The relevant functions are as fol-
lows: investment

18
; the acquisition of land

19
; the appointment of 

agents, nominees and custodians
20

; compounding liabilities
21

; insur-
ance

22
; and powers relating to reversionary interests, valuations and 

audit.
23

 It does not apply to dispositive powers of trustees, such as 
the power to select from a class of beneficiaries. Nor does it apply to 
the powers of maintenance and advancement which (as will be seen 
in Chapter 20) are in essence dispositive. The duty of care is primar-
ily concerned with powers, and applies to the manner of their exer-
cise, not to the trustee's decision whether to exercise them or not. So 
far as duties are concerned, the question is simply whether the duty 
has been performed or not. If it has not, as where a distribution has 
been made to the wrong beneficiary, a breach has been committed 
however careful the trustee was, although he may be relieved under 
s.61 of the Trustee Act 1925 if he acted honestly and reasonably. 

A further distinction between paid and unpaid trustees is main-
tained through the application of s.61, under which an unpaid family 
trustee is more likely to be relieved from liability than a professional 
trustee.

24
 Further, a paid trustee will be expected to do more of the 

work himself and to delegate less; and a paid trustee will be given 
less opportunity to rely upon the fact that he acted upon legal 
advice.

25
 

C. Trustee Exemption Clauses
26

 

A question which has attracted much attention in recent years is 
whether and how far the settlor may effectively exempt a trustee 
from liability. Before considering the construction of express 
clauses, it should be noted that the Trustee Act 2000 does not deal 
specifically with trustee exemption clauses, but, as noted above, it 
does provide that the statutory duty of care is inapplicable "if or in 
so far as it appears from the trust instrument that the duty is not 
meant to apply".

27
 Further, as will be seen below, an exemption 

clause may be more strictly construed against a solicitor trustee than 
against a lay trustee.

28
 

18
 Below, paras 18-005 et seq. 

"Bel ow,  para .  18 -011.  
20 

Bel ow,  paras  20-012  e t  seq .  
21 

Below,  para .20-010.  
22 

Below,  para .20-008.  
23 

Below,  para .20-011.  
24 

National Trustee Co of  Australasia Ltd v General Finance Co of Australasia [1905] A.C.  
373;  Re Paul ing's  S.T.  [1964] Ch.  303 at  338,  339.  

25 
Re Windsor S team Co (1901) L td [1929] 1  Ch.  151.  See al so Steel  v Wellcome Custodian  
Trus tees Ltd [1988] 1  W.L.R.  167,  a t  174.  

26 
See Breach of  Trust  (eds.  Bi rks and P ret to) ,  Ch.2 (J .  Getzler).  

2 7
T.A.  2000,  Sch. l ,  pa ra . 7 .  

28
 Walker v Stones [2001] Q.B. 902;  below, (t est  of honesty depended on role and cal l ing of  
trustee). 

17-005 
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Nineteenth-century English
29

 and Scottish
30

 authorities indicated 
that exemption clauses, which are strictly construed against trus-
tees,

31
 would not protect them in cases of bad faith, recklessness or 

deliberate breach of duty.
32

 To allow protection in cases of fraud 
would be contrary to public policy. It is, however, possible to confer 
protection against liability for gross negligence if the clause is un-
ambiguous. In Armitage v Nurse

33
 the clause provided that the trus-

tees should not be liable for loss or damage unless "caused by his 
own actual fraud". This, it was held, would protect the trustees so 
long as they did not act dishonestly, no matter how indolent, impru-
dent or negligent they were. As Millett LJ. explained, the "irreduci-
ble core of obligations" owed by trustees included the duty to act 
honestly and in good faith but did not include any duty of skill or 
care, thus it was not repugnant to their duties, nor contrary to public 
policy, to allow exemption from liability for gross negligence, which 
differed only in degree from ordinary negligence.

34
 The expression 

"actual fraud" excluded notions of constructive or equitable fraud, 
arising for example under the doctrine of "fraud on a power".

35 

Older cases appearing to suggest that it was not possible to exclude 
liability for gross negligence turned on the wording of particular 
clauses. Reference was made, however, to the prevailing view that 
exemption clauses had gone too far. It has since been held that an 
exemption clause covering defaults other than dishonesty could not 
be relied on, at least in the case of a solicitor trustee, where he had 
committed a deliberate breach of trust which no reasonable solicitor 
trustee could have thought was for the benefit of the beneficiaries, 
even if he genuinely believed that it was.

36
 

There is a distinction between clauses which exempt from breach 
and those which prevent the duty from arising. Such a clause as the 
latter may be effective where there was no pre-existing fiduciary 
relationship between the parties, especially in the context of a com-
mercial agreement between parties of equal status.

37
 

' Wilkins v Hogg (1861) 31 L.J. Ch. 41; Pass v Dundas (1880) 43 L.T. 665. See also Rehden v 
Wesley (1861) 29 Beav. 213. >Knox v Mackinnon (1888) 13 App.Cas. 753; Rae v Meek 

(1889) 14 App.Cas. 558. See 
generally [1989] Conv. 42 (P. Matthews); (2001) 15 T.L.I. 194 (P. Clifton). 1 This 

principle does not prevent a solicitor trustee who drafted the clause from relying on it; 
Bogg v Raper, The Times, April 22, 1998. See also Wight v Olswang, The Times, May 18, 
1999. 

1 See Walker v Stones [2001] Q.B. 902, below. ' [1998] Ch. 241; [1998] Conv. 100 (G. 
McCormack); (1998) 57 C.L.J. 33 (N. McBride). 

Leave to appeal to the House of Lords was refused; [1998] 1 W.L.R. 270. See also (1997) 
11 T.L.I. 93 (D. Pollard); (2004) 18 T.L.I. 132 (I. Greenstreet). 1 His Lordship, writing 

extra-judicially, doubted the propriety of exemption clauses covering 
gross negligence; (1998) 114 L.Q.R. 214. 'Above, para.6-018. > Walker v Stones [2001] 

Q.B. 902. ' Law Com. No.236 (1995), Fiduciary Duties and Regulatory Rules. See also Kelly 
v Cooper 

[1993] A.C. 205. 
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It should be added that special rules apply to pension trusts,
38

 unit 
trusts

39
 and debenture trusts.

40
 

Trustee exemption clauses have recently been considered by the 
Law Commission.

41
 It was provisionally proposed that professional 

trustees
42

 should not be able to rely on clauses excluding liability for 
negligence. It was considered that the boundary between gross and 
ordinary negligence was uncertain, so that it would be unsatisfactory 
to distinguish between them in the proposed legislation. Lay trus-
tees, on the other hand, would be able to rely on clauses exempting 
them from liability for negligence (of any kind), as under the pre-
sent law. 

3. LIABILITY TO THIRD PARTIES 

Persons entering into a contractual relationship with trustees, for 17-006 
example by supplying goods or by lending money, can enforce their rights 
against the trustees personally, but have no direct right to payment out of the 
trust assets. From the point of view of the trustees, they are entitled to an 
indemnity out of the trust fund for liabilities properly incurred, but this 
leaves them exposed to personal risk if the trust fund is insufficient,

43
 unless 

they have limited their liability to the amount of the trust assets when dealing 
with the third party. From the point of view of third parties, although they 
may be subrogated to the trustees' right to an indemnity out of the trust fund, 
the difficulty is that the creditor cannot make any claim against the trust fund 
which the trustees could not have made.

44
 If the trustees have committed a 

breach of trust, then of course they are not entitled to an indemnity,
45

 and the 
creditor can be in no better position. 

The absence of direct rights against the trust assets may cause 
difficulties with large commercial trusts, such as pension funds, 

5 Pensions Act 1995, ss.33, 34(6) (investment functions); above, para.16-018. 
' Financial Services and Markets Act 2000, s.253 (exemption for negligence not permitted 

for manager or trustee). 
' Companies Act 1985, s.192 (exemption for negligence not permitted for trustee of deben-

ture deed). 
1 Law Com. C.P. No. 171 (2002); criticised (2003) 47 Trusts and Estates Law Journal 8 (M. 

Jacobs). See also the Trust Law Committee Consultation Paper (1999), Trustee Exemption 
Clauses. 

'- The proposals would apply to professional trustees whether or not they were being paid. 
'See Perring v Draper [1997] E.G.C.S. 109 (trustees personally liable for £96,000 rent 

arrears on termination of lease vested in them as trustees). For the liability of directors of 
trustee companies, see (1999) 5 Trust & Trustees 14 (P. O'Hagan). 

' See Re Johnson (1880) 15 Ch.D. 548; Re Oxley [1914] 1 Ch. 604. 
5 See Holding & Management Ltd v Property Holding & Investment Trust pic [1989] 1 

W.L.R. 1313. 
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wishing to borrow money on a large scale. Reform has been pro-
posed by the Trust Law Committee,

46
 to protect creditors by giving 

them a primary right of action against the trust assets. 

4. UNANIMITY
47 

17-007 Each trustee should be active in the administration of the trust. 
Equity does not recognise a "sleeping" trustee. A trustee who con-
curs with his co-trustees has, in so agreeing, as much "acted" as 
those others, and thus will be equally liable with them to beneficiar-
ies who suffer loss if a breach results.

48
 Nor will the concurring 

trustee necessarily escape liability when his co-trustee was a solici-
tor, unless he reasonably deferred to what could legitimately be 
regarded as superior knowledge.

49
 But blind trust cannot safely be 

placed in a co-trustee. For although there is no rule that trustees are 
vicariously liable for the acts of co-trustees, a non-active trustee 
may himself be liable for neglecting to take the steps necessary to 
have prevented the breach.

50
 

Trustees (other than trustees of charities and pension trusts
51

) 
cannot act by a majority, unless expressly authorised in the trust 
instrument.

52
 A majority binds neither a dissenting minority nor the 

trust estate.
53

 The consequences of this rule need to be appre-
ciated. 

In Re Mayo,
54

 for instance, one trustee of a trust for sale wished 
to sell, two to postpone. The trustees were by virtue of the trust to 
sell, under a duty to sell, but possessed power to postpone. Si-
monds J. held that their duty to sell prevailed unless they were 
unanimous in exercising their power to postpone. They were not 
unanimous on this point; the view of the single trustee who 
wished to sell prevailed, and the other two were directed to join in 
the sale. 

46 Ri g h t s  o f  C r e d i t o r s  A g a i n s t  T r u s t e e s  a n d  T r u s t  F u n d s  ( 1 9 9 9 ) ;  ( 1 9 9 7 )  1 1  T . L . I .  5 8  ( D .  
Hayton ) .  S ee  a l so  (2 003 )  1 19  L . Q .R .  44  ( D .  Wingf i e ld ) ,  d i scu ss ing  ch ar i t y  t rus t ees .  

47 See [1991]  Conv.  30 (J .  Jaconel l i ) .  
48 Bahin v Hughes (1886) 31 Ch.D. 390;  Re Turner [1897] 1 Ch.  536;  Wynne v Tempest (1897)  

13 T.L.R. 360.  But  the co -t rustee who concurs may be able to obtain an indemnity from the  
act i ve t rust ee;  below,  para.23 -018 . 

49 S ee  He a d v  G o ul d  [1 8 9 8 ]  2  C h .  2 5 0;  B ahi n  v  H u g h es ,  a bo v e .  
50 

Bahin v Hughes, above. 
51 Above, paras 15-090, 16-012. 
52 Re But l in 's  W.T .  [1976] Ch.  251.  Re  Whiteley [1910] 1 Ch.  600 at  608.  See also T.A. 1925,  

s.63(3). 
53 

Luke v South Kens ing ton H ote l  L td (1879) 11 Ch .D.  121.  
54 

[1943] Ch. 302;  cf. Tempest v Lord Camoys (1882) 21 Ch.D. 571; but  the unanimity rule did  
not  affect  the val idi ty of a not ice to quit  served by only one of two joint  tenants holding on  
trust  for sale,  because the characterist ic of a periodic tenancy is that  al l  part ies must  concur  
i n  i t s  con t i nua nc e ;  H am m ersm i th  a n d  Ful ham  LBC  v  M on k  [1992]  1  A .C .  478 .  
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In principle, any person who is able to hold property may be a   17-008 
trustee. Special rules apply to charity and pension trustees,

55
 and other 

categories need special consideration. 

i. Children. A child cannot hold a legal estate in land
56

; and Law 17-009 
of Property Act 1925, s.20, provides that the appointment of a child to be a 
trustee in relation to any trust shall be void. A child of four years old was, 
however, held to be able to hold personalty on resulting trust.

57
 As will be 

seen,
58

 if a child is a trustee of personalty, he may be replaced, whether or not 
he consents. 

ii. The Crown. It is usually said that the Crown may be a trus- 17-010 
tee

59
 "if it chooses deliberately to do so,"

60
 but attempts to claim funds in the 

hands of the Crown on the ground that the Crown should be treated as a 
trustee have not been successful.

61
 The circumstances in which the Crown 

will accept a trusteeship must be rare indeed, and there would be substantial 
difficulties in enforcing the trust if it did.

62
 

iii. Judicial Trustees. The High Court may, on the application of 17-011 
a person creating or intending to create a trust, or by or on behalf of a trustee 
or beneficiary, appoint a person to be a judicial trustee of that trust.

63
 The 

court may appoint any fit and proper person,
64

 and, in the absence of the 
nomination of such person, may appoint an official of the court.

65
 

Remuneration may be paid,
66

 and the court may direct an inquiry into the 
administration of the trust by a judicial trustee.

67
 The court may give a 

judicial trustee any general or 

3 5
 Above,  pa ras  15-089,  16-009.  

56
L.P.A. 1925, s. l  (6).  

"Re  Vi nog ra dof f  [19 35]  W. N.  68 ;  ab ove ,  pa ra . 10 -02 1 .  
58 

Below, para. 17-020. 
59 

P e nn v  L o r d  Ba l t im o r e  (1 7 5 0)  1  V e s . S e n .  44 4 ,  p e r  L or d  H a r d wi c k e  a t  4 5 3 ;  B u r ge s s  v  
W heate  (17 57- 59)  1  Ede n  17 7 .  

60 
Civil ian War Claimants Association Ltd v R. [1932] A.C. 14, per Lord Atkin at  27 (a claim  
by t he Associ at i on for  payment  by t he Crown o f  r eparat i ons money  recei ved f rom Ger  
many:  "There is nothing so far as I know, to prevent  the Crown act ing as agent  or t rustee i f  
i t  chooses del ibe rately to  do so.")  

61 
Re M aso n  [192 9]  1  C h .  1;  C iv i l ia n  W ar  C la im ant s  Ass oc i a t io n  L t d  v  R . ,  abov e ;  Ti t o  v  
Waddell  (No.2) [1977] Ch.  106;  above,  pa ra . 2-035.  

62 
Hanbury,  Essays in Equity,  pp.87 -89;  Holdsworth H.E.L. ,  Vol . IX,  pp.30 -32.  

" Ju d i ci a l  T r us t ees  Ac t  189 6 ,  s . l ( l ) ;  J ud i c i al  T rus t ee  Ru l es  19 83  ( S . I .  198 3  No .3 70) .  T he  
procedure has not  been much  used  in  p ract i ce .  

M
 

ibid.,  subs.(3);  Public Trustee Act  1906, s.2(i)(</). 
65 

ibid. ,  subs. (3);  usual ly  the Official  So lici tor of  the court ;  Judicial  Trustees Act  1896, s .5.  
66 

Judicial  Trustees Act  1896,  s . l (5) ;  Pract i ce  Di rect ion ( Judicial  Trustees:  Remunerat ion)  
[2003] 1  W.L.R.  1653.  

67 
Judicial  Trustees Act  1896, subs. (6) ,  as  amended by A.J.A.  1982, s .57(l ).  On the audit ing  
of accounts, see Judicial Trustees Act 1896, s.4(l),  as amended by A.J.A. 1982,  s.57(2).  See  
al so Judicial  Trustee Rules  1983, rr .2,  13.  
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special directions in regard to the trust or to the administration 
thereof,

68
 not, however, so as to "reduce the administration of an estate 

by a judicial trustee to very much the same position as where an estate 
is being administered by the court and every step has to be taken in 
pursuance of the court's directions. .. . The object of the Judicial 
Trustees Act 1896 . .. was to provide a middle course in cases where 
the administration of the estate by the ordinary trustees had broken 
down, and it was not desired to put the estate to the expense of a full 
administration . . .  a solution was found in the appointment of a 
judicial trustee, who acts in close concert with the court and under 
conditions enabling the court to supervise his transactions. "

69
 

A judicial trustee may also be appointed in respect of the admini-
stration of an estate.

70
 At the time when there was no machinery 

whereby a personal representative could retire, this provided a 
method of replacing one who could no longer act. Now, however, 
the court may appoint a substitute executor or administrator under 
section 50 of the Administration of Justice Act 1985. In an applica-
tion under the 1896 Act for the appointment of a judicial trustee, the 
court may proceed as if it was an application under the 1985 Act, 
and vice versa.

71
 

iv. The Public Trustee 

17-012 (a) Functions. The Public Trustee, established by the Public 
Trustee Act 1906,

72
 may be appointed as trustee alone or jointly 

with another or others, and may act as a custodian trustee
73

 or an 
ordinary trustee or as a judicial trustee. He may be appointed as sole 
trustee although there were originally two or more trustees, and 
although the trust deed stipulates at least two trustees.

74
 The Public 

Trustee is a corporation sole,
75

 and is entitled to charge fees on a 
scale fixed by the Lord Chancellor.

76
 One special function is the 

administration of small estates and, although he may decline to 
accept any trust, he may not do so on the ground "only of the small 
value of the trust property."

77
 Once appointed, the Public Trustee 

has the same powers and duties and liabilities, and is entitled to the 

68 
ibid. ,  subs. (4);  Judicial  Trustee Rules  1983,  r.8.  

69 
Re Ridsde l [1947] Ch.  597 at  605.  

70 
Judicial  Trustees Act  1896,  s . l (2) .  

71 
A.J .A.  1985 ,  s . 50 (4 );  Judici al  T rust ees Act  1896 ,  s . l ( 7 ) ,  added by t he 1985 Act .  

72 
He i s  appoi nt ed by t he Lord Chancel l o r ,  Publ i c  T rust ee Act  1906,  s . 8 ( l ) ;  Cur rent ly  the  
off i ces  of  Publ ic  Trustee and Of fic ia l  Sol ic i tor  a re  held by the same per son .  

73 
s.4, below.  

74 
s .5( l ) ;  In re Duxbury's  S.T.  [1995] 1  W.L.R.  425;  [1996] Conv.  50 (J .  Snape) .  

75 
Publ i c  T rustee  Act  1906,  s . l .  

76 
Public Trustee Act  1906, s.9;  Public Trustee (Fees) Act  1957;  Public Trustee (Liabi l i ty and  
Fees )  Act  2002.  

77 
ibid.,  s.2(3). 
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same rights and immunities as a private trustee.
78

 The functions of 
the Public Trustee were extended by the Public Trustee and Admini-
stration of Funds Act 1986,

79
 which conferred on him all the func-

tions conferred on the judge of the Court of Protection by Part VII of 
the Mental Health Act 1983 with respect to the property and affairs 
of mental patients. However, the Public Trustee ceased to exercise 
this function in April 2001.

80
 Another role of the Public Trustee is 

the holding of the property of a person who has died intestate, 
pending the appointment of an administrator.

81
 

(b) Restrictions. There are certain trusts that the Public Trustee 
may not accept; such as a trust exclusively for religious or charitable 
purposes,

82
 or any trust under a deed of arrangement for the benefit 

of creditors, or the administration of an estate known by him to be 
insolvent,

83
 and he may only accept a trust involving the manage-

ment of a business under special restrictions limiting him to a short 
period of operation and requiring the Treasury's consent.

84
 

v. Custodian Trustees.
85

 The Public Trustee,
86

 the Official Cus-
todian for Charities

87
 and a large number of other corporations

88
 are 

authorised by statute to act as custodian trustees, and they may all 
charge fees not exceeding those chargeable by the Public Trustee.

89 

Others may act under the terms of the trust instrument, outside the 
statutory schemes The custodian trustee holds property and the doc-
uments relating thereto while leaving to the managing trustee the 
day-to-day administration of the trust.

90
 It is doubtful whether the 

Public Trustee can act in both capacities in relation to the same 
trust.

91
 

17-013 

17-014 

*ibid., s.2(2). 
>s.3. 
5 Following Making Changes: The Future of the Public Trust Office (Lord Chancellor's 

Department). 
1 Law of Property (Miscellaneous Provisions) Act 1994, s.14, amending A.E.A. 1925, s.9. 
2 Public Trustee Act 1906, s.2(5). 
' ibid., s.2(4). 
* Public Trustee Rules 1912, r.7. 
5 (1960) 24 Conv.(N.s.) 196 (S. Maurice). 
5 Public Trustee Act 1906, s.4(3). 
7 Above, para. 15-077. 
5 Public Trustee Rules 1912, r.30, as substituted by the Public Trustee (Custodian Trustee) 

Rules 1975 (SI 1975/1189), r.2. See also Public Trustee (Custodian Trustee) Rules 1976 (SI 
1976/836), 1981 (SI 1981/358) and 1994 (SI 1994/2519). Qualifying corporations include 
those of EU States which comply with the requirements and have a place of business in the 
UK carrying on trust business. 

'Public Trustee Act 1906, s.4(3). 
5 For the relationship between custodian trustees and managing trustees, see Public Trustee 

Act 1906, s.4(2); Forster v Williams Deacon's Bank Ltd [1935] Ch. 359; Re Brooke Bond 
and Co Ltd's Trust Deed [1963] Ch. 357. 

1 Forster v Williams Deacon's Bank Ltd, above, at 369-371. 
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The advantage of the scheme of custodian trusteeship is that new 
managing trustees can be appointed without the necessity of under-
going the trouble and expense—which can be considerable in the 
case of a large trust—of vesting all the trust investments in new 
trustees whenever there is a death, retirement or new appointment. It 
should be noted that this advantage cannot be gained by appointing 
the holder of an office as trustee, as the investments must be trans-
ferred to the names of the new holders of the office when a change is 
made. This can be avoided if the trustee is a corporation sole.

92
 

In determining a number of trustees for the purpose of the Trustee 
Act 1925, the custodian trustee is not included.

93
 

17-015 vi. Trust Corporations. Trust corporations play a large part in 
the administration of trusts. Their size, stability, dependability and 
expertise give them advantages over individual trustees.

94
 

They enjoy a special status in that they can often act alone in 
circumstances in which at least two trustees would otherwise be 
necessary.

95
 A trust corporation can give a valid receipt for capital 

money arising from the sale of land
96

; and a trust of land has greater 
overreaching powers if a trust corporation is trustee.

97
 Further, trus-

tees may retire and leave a sole trustee only if that trustee is a trust 
corporation.

98
 

In most private trusts, a trust corporation is typically a bank. The 
legal definition is: "Trust corporation means the Public Trustee or a 
corporation either appointed by the court in a particular case to be a 
trustee, or entitled by rules made under subs.(3) of s.4 of the Public 
Trustee Act 1906, to act as custodian trustee."

99
 The qualifications 

are contained in the Public Trustee (Custodian Trustee) Rules 1975.
1 

The Law of Property (Amendment) Act 1926, s.3 added, amongst 

92Bankes v Salisbury Diocesan Council of Education [1960] Ch. 631 at 647-649. 
93 

Public  Trustee Act  1906, s .4(2)(g) .  
94 

See ,  however,  (1997/ 98)  4  T r u s t s  &  T r us t e e s  6  (N .  Johnson) ,  a s  t o  the  advant ages o f  a  
pr ivate  company as  t rustee.  

95 
See In  re  D uxbu ry ' s  S .T .  [1995] 1  W.L.R.  425;  above,  para.17 -012 (Public  Trustee) .  

9 6
T.A.  1925,  s .14;  L.P.A.  1925,  s .27(2) .  

97 
L.P.A. 1925, s.2(2) .  

98 
T.A.  1925,  s .39;  below,  pa ra . 17 -038.  

99T.A. 1925, s.68(18); see also L.P.A. 1925, s.205(l)(xxviii); A.E.A. 1925, s.55(l)(xxvi); 
Supreme Court Act 1981, s.128. 

1 SI 1975/1189. They include any corporation which (i) is constituted under the law of the 
UK or of any other Member State of the EU; and (ii) is empowered by its constitution to 
undertake trust business in England and Wales; (iii) has one or more places of business in 
the UK; and (iv) being a registered company has a capital (in stock or shares) for the time 
being issued of not less than £250,000 (or its equivalent in the currency of the state where 
the company is registered), of which not less than £100,000 (or its equivalent) has been paid 
up in cash. See also the Public Trustee (Custodian Trustee) Rules 1976 (SI 1976/8836) and 
1981 (SI 1981/358). 
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others, a trustee in bankruptcy, the Treasury Solicitor, and the Offi-
cial Solicitor. A trust corporation now has power to charge remuner-
ation under the Trustee Act 2000, but express powers will normally 
be given for a fee to be charged for the service. 

6. DISCLAIMER 

Nobody can be compelled to accept the office of trustee against his 17-016 
will.

2
 A person appointed as trustee who wishes to disclaim should do so by 

deed,
3
 as this provides clear evidence of the disclaimer. However, a 

disclaimer may be implied; apathy will be evidence of an intention to 
disclaim, provided the apathy is consistent.

4
 But if the trustee meddles with 

the estate, his conduct will be construed as an acceptance. Once he has 
disclaimed, he can no longer accept. Once he has accepted he can no longer 
disclaim

5
 but as we will see, he may retire.

6
 

7. NUMBER OF TRUSTEES 

There is no restriction upon the number of trustees of personalty. It 17-017 
is inconvenient to have too many; and rare to have more than four, save in the 
case of charity and pension trustees, who can act by majority.

7
 Where 

additional trustees are appointed under the statutory power, appointments may 
only be made up to a total of four.

8
 A sole trustee is most unsatisfactory 

because of the opportunities for maladministration and fraud which then 
arise. 

In trusts of land, the Trustee Act 1925, s.34, restricts the number 
of trustees to four. There are exceptions, the most important of 
which is that of land vested in trustees for charitable, ecclesiastical 
or public purposes.

9
 

While a sole trustee of land is not forbidden,
10

 the Trustee Act 
1925, s.l4(2), makes it impossible for a sole trustee (not being a 
trust corporation) to give a valid receipt for the proceeds of sale or 

2 A person can, of course, become a constructive or resulting trustee against his will. 
^Re SchSr [1951] Ch. 280; Holder v Holder [1968] Ch. 353 (an executor). 
4 Re Clout and Frewer's Contract [1924] 2 Ch. 230. 
5 Re Sharman's W.T. [1942] Ch. 311; Holder v Holder, above. 
6 Below, para. 17-036. 
7 Above, para. 17-007. The special rules for the constitution of the trustees of pension funds 

are explained in Ch.16. 
8T.A. 1925, s.36(6), below, para.17-023. 
9T.A. 1925, s.34(3)(a). 10 Re Myhill [1928] 
Ch. 100. 
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other capital money arising under a trust of land, or capital money 
arising under the Settled Land Act 1925." 

8. APPOINTMENT OF TRUSTEES 

A. The First Trustees 

17-018 The first trustees will ordinarily be appointed by the settlor or 
testator in the deed or will creating the trust. In the case of a trust 
created by a settlor, the trustees will ordinarily be parties to the deed, 
and the trust is constituted upon the conveyance of the trust property 
to them. In a will, the same persons may be appointed executors and 
trustees. Where they are different persons, the trust is constituted 
upon the testator's death, for the title of the executors relates back to 
the death, and they hold on trust pending transfer to the persons 
appointed trustees in the will. 

Trustees hold as joint tenants, and if one of several trustees dies, 
the survivors are the trustees, and they, and their successors, retain 
the same powers and duties as the original trustees.

12
 On the death 

of a sole trustee, his personal representatives become trustees.
13

 If 
he dies intestate, the trust estate will vest, pending the grant of 
administration, in the Public Trustee.

14
 A trust does not normally 

fail for lack of a trustee; hence if the trustees disclaim, the trust still 
subsists, save in the rare cases where the settlor or testator has 
himself made the validity of the trust dependent upon the acceptance 
of office by particular trustees.

15
 If all the nominated trustees prede-

cease the testator in the case of a testamentary trust, the personal 
representatives of the testator will hold until such time as trustees 
are appointed.

16
 

B. Who May Appoint New Trustees 

17-019 i. Express Power. The trust instrument may include an express 
power to appoint new trustees, although it is normally sufficient to 
rely on the statutory power. Where an express power is given, it is 
often reserved to the settlor. The statutory power will be available in 
addition, unless a contrary intention appears in the instrument.

17
 

11 Also L.P.A. 1925, s.27(2); L.P.(A.)A. 1926, Sch. 
12 T.A. 1925, s.18; contra, a bare power given to two persons in their individual capacity: Re 

Smith [1904] 1 Ch. 139; Re de Sommery [1912] 2 Ch. 622; Re Harding [1923] 1 Ch. 182; 
above, para.6-002. 

13 A.E.A. 1925, ss.1-3; T.A. 1925, s.!8(2). 
14 Law of Property (Miscellaneous Provisions) Act 1994, s.14. Previously such property 

vested in the President of the Family Division. 
15 Re Lysaght [1966] Ch. 191; Re Woodhams (deceased) [1981] 1 W.L.R. 493. 
16 Re Smirthwaite's Trust (1871) L.R. 11 Eq. 251. 
17 T.A. 1925, s.69(2). See Re Wheeler and De Rochow [1896] 1 Ch. 315; Re Sichel's Settle 

ments [1916] 1 Ch. 358. 
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17-020 

"(1) Where a trustee, either original or substituted, and whether 
appointed by the court or otherwise, is dead,

19
 or remains out of 

the United Kingdom for more than 12 months,
20

 or desires to be 
discharged from all or any of the trusts or powers reposed in or 
conferred on him,

21
 or refuses

22
 or is unfit to act therein, or is 

incapable of acting therein,
23

 or is an infant,
24

 then, subject to the 
restrictions imposed by this Act on the number of trustees,— 

(a) the person or persons nominated for the purpose of ap 
pointing new trustees by the instrument, if any, creating the 
trust; or 

(b) if there is no such person, or no such person able and 
willing to act, then the surviving or continuing trustees or 
trustee for the time being, or the personal representatives 
of the last surviving or continuing trustee; 

may, by writing,
25

 appoint one or more other persons (whether or 
not being the persons exercising the power) to be a trustee or 
trustees in the place of the trustee so deceased, remaining out of 
the United Kingdom, desiring to be discharged, refusing, or being 
unfit or being incapable, or being an infant, as aforesaid. 

(2) Where a trustee has been removed under a power contained 
in the instrument creating the trust, a new trustee or new trustees 
may be appointed in the place of the trustee who is removed, as if 
he were dead, or, in the case of a corporation, as if the corporation 
desired to be discharged from the trust, and the provisions of this 
section shall apply accordingly, but subject to the restrictions 
imposed by this Act on the number of trustees." 

18 The st atutory power does not  apply to personal  representat ives;  Re King' s W.T.  [1964] Ch.  
542;  above,  para.2 -019.  The  court ,  however,  may appoint  a  subst i tute personal  representa  
t ive under  Admini st rat i on of  Just i ce Act  1985 ,  s .50.  Speci al  rul es  fo r t he  appointment  o f  
pension t rust ees  a re deal t  wi th i n  Ch.16 .  

19 W h i c h  i n c l u d e s  t h e  c a s e  o f  a  p e r s o n  n o m i n a t e d  t r u s t e e  i n  a  w i l l  b u t  d y i n g  b e f o r e  t h e  
test ato r:  T .A.  1925,  s .36(8) ,  and  above,  para.17 -018 . 

20 The per io d  mu st  be  c on t i nuou s :  Re W alker  [ 190 1]  1  Ch .  259;  s ee  a l s o  Re S t one ham S .T .  
[1953] Ch .  59 .  T .A.  1925,  s .25 ,  permit s  a t rust ee i n  such a  case t o  del egat e h is  dut i es by  
pow er  o f  a t t o rne y  f or  a  per io d  no t  ex cee d ing  1 2  mo nths ;  be low,  par a .20 -0 1 9 . 

21 For  re t i reme nt  o f  a  t ru s t ee ,  s ee  b e low ,  para . 17 -03 6 .  
22 This i ncludes discl aimer.  
23 "Unfi t "  has a  wider  meaning t han  "incapabl e. "  " Incapabl e" re fe rs  t o p ersona l  i ncapaci t y ,  

such as  i l l ness  or  mental  di sorder;  see  T .A . 1925,  s .36(9) .  "Unfi t " i s  more general  and  an  
abs con ding  b an kru pt  has  bee n  h e ld  t o  be  "u nf i t "  bu t  no t  " i nc ap abl e" :  Re Ro che  ( 18 42)  2  
Dr.  &  War .  287 .  See  s.36(3) ,  p roviding  that  a corporat i on  i s "i ncapabl e"  f rom the  dat e o f  
di ssolut i on ,  and  Mental  Heal t h Act  1983,  s .148 and Sch .4.  L.P .A . s .22(2) requi res a  men  
tal ly incapacitated t rustee of land to be discharged before the legal  estate i s  dealt  wi th. This  
i s  no t  req u i red  w he re  a  don ee  of  a n  e n du r ing  p owe r  o f  a t t o rne y  i s  en t i t l ed  t o  ac t  fo r  t he  
incapable t rustee;  s .22(3),  insert ed by  the Trustee Delegat ion Act  1999.  See a lso Trusts o f  
Lan d  an d  Ap poin tme nt  o f  T rus t e es  A c t  19 96 ,  s . 20 ;  be low,  par a .1 7 -0 40 .  

24 L.P .A .  1 92 5 ,  ss . l (6 ) ,  2 0 ;  Re Pa rs ons  [ 194 0]  C h .  76 4 .  
25 See below, para. 17-027, and T.A. 1925, s.40. 
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In favour of a purchaser of a legal estate in land, a statement in an 
instrument appointing a new trustee to the effect that a trustee is 
unfit, incapable or refuses to act, or has remained out of the United 
Kingdom for more than 12 months, is conclusive evidence of the 
matter. Similarly, any appointment of a new trustee depending on 
that statement, and the consequent vesting of the trust property in 
the new trustee, is valid in favour of such a purchaser.

26
 

17-021 iii. Exercise of the Statutory Power. It is common to appoint 
someone to exercise the statutory power. 

(a) By Persons Appointed under section 36(1 )(a). If two or more 
persons are given power to exercise it jointly, the power is not, in the 
absence of a contrary intention, exercisable by the survivor. This is 
consistent with the usual rule relating to bare powers given to in-
dividuals.

27
 

Complications can arise if the power is subjected to conditions 
and limitations. 

In Re Wheeler and De Rochow,
2S

 the settlor gave power to 
donees to appoint a new trustee if one of the existing trustees 
should be "incapable." One of the trustees was bankrupt, and 
absconded. This made him "unfit" but not "incapable."

29
 The 

question was whether a new trustee should be appointed by the 
donees under section 36(1 )(a) or by the continuing trustees under 
section 36(1 )(£>). It was held that the situation was not within the 
terms of the power given to the donees and that section 36(1 )(&) 
applied. 

17-022 (b) By the Surviving or Continuing Trustees under section 
36(1 )(b). In the case of continuing trustees it is expressly provided 
by s.36(8) that the provisions of s.36 "relative to a continuing trus-
tee include a refusing or retiring trustee, if willing to act in the 
execution of the provisions of this section." This provision enables a 
retiring sole trustee or a retiring group of trustees to appoint their 
successors.

30
 It raises the question, however, whether their participa-

tion is essential; whether an appointment in which they did not  

5 T.A. 1925, s.38. 
7 Re Harding [1923] 1 Ch. 182; Bersel Manufacturing Co Ltd v Berry [1968] 2 All E.R. 552; 

above, para.6-002; contra where the power is given to persons as trustees: T.A. 1925, 

5 [1896] 1 Ch. 315; followed reluctantly in Re Sichel's Settlements [1916] 1 Ch. 358; cf. Re 
Brockbank [1948] Ch. 206. 

3 Re Roche (1842) Dr. & War. 287, above, para. 17-020. 3 But two retiring trustees cannot be 
replaced by one, not being a trust corporation; Adam and 

Company International Trustees Ltd v Theodore Goddard (a Firm) [2000] W.T.L.R. 349; 
criticised in [2003] Conv. 15 (F. Barlow). 
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participate would be void. Such an objection failed in Re Coates to 
Parsons

3
^; the retiring trustee is only included if it is shown that he 

is competent and willing to act. The concurrence of a trustee who is 
removed on the ground that he remained outside the United King-
dom for more than 12 months

32
 is not required.

33
 It is advisable, in 

order to avoid these difficulties, that refusing or retiring trustees 
should participate in the appointment of new trustees if possible, and 
this is the usual practice. 

Section 37(1 )(c) requires the replacement of trustees who are 
being discharged unless there will be either a trust corporation or at 
least two persons

34
 to act if the vacancy is not filled. The exception 

is where only one trustee was originally appointed and a sole trustee 
will be able to give a good receipt for capital money. It appears that 
the settlor may override this provision.

35
 

The statutory power to appoint a new trustee can be exercised by 
the executor of a sole trustee appointed by will,

36
 but not by the 

personal representative of the survivor of a body of trustees named 
in a will, who has died in the testator's lifetime, as the Act does not 
contemplate the case of all the trustees named in the will predeceas-
ing the testator.

37
 Nor can the sole surviving trustee exercise the 

power by his will, so as thereby to appoint new trustees in success-
ion to himself.

38
 The aim of the Act of 1925 is to ensure the making 

of an appointment in all events. The executors who have proved the 
will need not have the concurrence of those who have not proved or 
intend to renounce probate.

39
 A sole or last surviving executor who 

intends to renounce probate can nevertheless fulfil this one function 
without thereby accepting the office of executor,

40
 but the title of an 

executor to exercise the statutory power can only be proved by a 
proper grant of administration.

41
 

(c) Additional Trustees. A broad power is given by section    17-023 
36(6),

42
 restricted only by the limitation to a total number of four 

1 (1886) 34 Ch.D. 370. 
2 Above, para. 17-020. 
^Re Stoneham S.T. [1953] Ch. 59. 
' As amended by Trusts of Land and Appointment of Trustees Act 1996, Sch.3, para.3(12), 

substituting "persons" for "individuals". A corporate trustee (whether or not it is a "trust 
corporation") is a "person" but not an "individual". 5 LRT Pensions Fund Trustee Company 

Ltd v Halt [1993] O.P.L.R. 225 at p.260; Adam and 
Company   International   Trustees   Ltd   v    Theodore    Goddard   (a   Firm)    [2000] 
W.T.L.R. 349. 

'Re Shafto's Trusts (1885) 29 Ch.D. 247. 1 
Nicholson v Field (1893) 2 Ch. 511. * Re 
Parker's Trusts [1894] 1 Ch. 707. ' T.A. 
1925, s.36(4). Ubid., s.36(5). 
1 Re Crowhurst Park [1974] 1 W.L.R. 583. 1 As  amended  by Trusts  of Land  and 
Appointment  of Trustees  Act  1996,  Sch.3, 

para.3(ll). 
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trustees, and by the fact that the power is to appoint "another person 
or other persons" and that consequently (and unlike appointments 
under subsection (1)) the appointor may not appoint himself.

43
 Sec-

tion 36(6) reads: 

"Where, in the case of any trust, there are not more than three 
trustees— 

(a) the person or persons nominated for the purpose of ap 
pointing new trustees by the instrument, if any, creating the 
trust; or 

(b) if there is no such person, or no such person able and 
willing to act, then the trustee or trustees for the time 
being; 

may, by writing, appoint another person or other persons to be an 
additional trustee or additional trustees, but it shall not be obliga-
tory to appoint any additional trustee, unless the instrument, if 
any, creating the trust, or any statutory enactment provides to the 
contrary, nor shall the number of trustees be increased beyond 
four by virtue of any such appointment." 

Section 36(6) has been amended by the Trustee Delegation Act 
1999 in order to give a limited power of appointing additional 
trustees to the donee of an enduring power of attorney, to whom 
trustee functions relating to land or its proceeds of sale have been 
delegated under the 1999 Act or under s.25 of the Trustee Act 
1925.

44
 This is to ensure that there are at least two trustees to act, as 

required for the purpose of giving a good receipt for capital money. 
The new power is primarily designed to deal with the situation 
where one co-owner of land has, prior to losing capacity, delegated 
his trustee functions to the other co-owner by enduring power of 
attorney. 

17-024 iv. By Direction of the Beneficiaries. A new power was given to 
beneficiaries by s.19

45
 of the Trusts of Land and Appointment of 

Trustees Act 1996, which applies to trusts of land and personalty, 
whenever created, unless excluded by the settlor.

46
 Provided the 

" R e  P o w e r ' s  S . T .  [ 1 9 5 1 ]  C h .  1 0 7 4 .  
44 Trustee Delegat ion Act  1999,  s .8 ,  insert ing s.36(6A) -(6D) into t he 1925 Act .  For enduring  

powers  o f at to rney,  see below, para.20 -020.  The new provi sions appl ies only to powers o f  
a t t o rn ey  c re a t ed  a f t e r  t he  c omm en cem ent  o f  t he  1 99 9  Act .  

45 T h i s  i n  e f f e c t  r e v e r s e s  R e  B r o c k b a n k  [ 1 9 4 8 ]  C h .  2 0 6 .  S e e  a l s o  s . 2 0  ( r e p l a c e m e n t  b y  
d i r e c t i on  of  be n e f i c i a r i e s  w h e r e  t ru s t e e  m ent a l l y  i nc a p a c i t a t ed  an d  n o  p e r s o n  en t i t l ed ,  
wi l l ing and able to  act  under T.A. 1925,  s .36(l ) ) .  S.20 (unl ike s.19 ) contains no provisions  
on  v es t i ng  or  i nd em ni ty .  See  ( 19 96)  1 46  N .L . J .  1 779  (M .  K ep pel -P a lmer ) ;  [199 6]  C on v .  
4 11  a t  pp . 42 8^ t 3 0  ( N .  H o p ki ns ) .  

46 s.21(5). Living settlors of trusts created before the 1996 Act may exclude the power by deed  
und er  s . 21( 6) .  The  sam e a ppl i es  t o  t he  po wer  und er  s .20 .  
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beneficiaries are of full age and capacity and together absolutely 
entitled, and there is no person with an express power to appoint, the 
beneficiaries may direct the trustees in matters of retirement

47
 and 

appointment. They may give directions of either or both of the 
following kinds: 

(a) a written direction to a trustee or trustees to retire from the 
trust; and 

(b) a written direction to the trustees or trustee for the time being 
(or, if there are none, to the personal representative of the last 
person who was a trustee) to appoint by writing to be a  
trustee or trustees the person or persons specified in the di 
rection. 

The beneficiaries may give joint or separate directions, but they 
must specify the same person for appointment or retirement.

48
 Sec-

tion 19 has effect subject to the restrictions imposed by the 1925 Act 
on the number of trustees. In the absence of the exercise of the new 
power by the beneficiaries, the trustees' power of appointment is 
exercisable in the usual way. 

C. Appointment by the Court 

i. Trustee Act 1925, s.41.
49

 Subsection (1) provides: 

"The court
50

 may, whenever it is expedient to appoint a new 
trustee or new trustees, and it is found inexpedient difficult or 
impracticable so to do without the assistance of the court, make 
an order appointing a new trustee or new trustees either in substi-
tution for or in addition to any existing trustee or trustees, or 
although there is no existing trustee. 

In particular and without prejudice to the generality of the 
foregoing provision, the court may make an order appointing a 
new trustee in substitution for a trustee who is [incapable, by 
reason of mental disorder within the meaning of the Mental 
Health Act 1983, of exercising his functions as trustee] or is a 
bankrupt, or is a corporation which is in liquidation or has been 
dissolved." 

17-025 

'Below, para. 17-040. 
ss.21(l), (2). 
' The section does not apply to the appointment of personal representatives (s.41(4)). 3 i.e. 
the High Court; or where the estate or trust fund does not exceed its financial jurisdiction, the 
county court. 
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17-026 ii. Circumstances in which the Jurisdiction will be Exerci-
sed. The section gives the court a discretion. Cases arise in a variety 
of circumstances, e.g. where a sole surviving trustee has died intes-
tate, or where all the trustees of a testamentary trust predeceased the 
testator,

51
 and difficulty is experienced in obtaining administration 

of his estate,
52

 or where the donee is incapable of making an effec-
tive appointment by reason of being under age.

53
 The court has 

power to replace a trustee against his will
54

; and also where the 
trustees were the life tenant and remainderman and there was fric-
tion between them; or where a trustee has, through age or infir-
mity,

55
 become incapable of acting, or who permanently resides 

abroad.
56

 The statutory power of beneficiaries to direct appoint-
ments reduces the need to apply to court.

57
 

It was held not to be "expedient" to appoint a new trustee of a 
pension fund on terms that it would be paid out of the fund in 
circumstances where the administrator of the employer company 
had sufficient expertise to administer the pension fund and could be 
paid only out of the company's free assets.

58
 

The court should not be asked to exercise its jurisdiction where a 
statutory power can be exercised.

59
 It has no jurisdiction to appoint a 

new trustee against the wishes of the persons who have a statutory 
power to appoint, even in a case where an application has been made 
to it by a majority of the beneficiaries.

60
 Where the beneficiaries are 

of full capacity, absolutely entitled and unanimous, they may exer-
cise the statutory power referred to above. 

9. VESTING OF THE TRUST PROPERTY IN TRUSTEES 

A. Requirement of Vesting 

17-027 The trust property must be vested in the trustees to enable them to 
deal with outside parties. Before and after the vesting, however, a 
trustee, whether appointed under section 36 or by the court under 
s.41, or by direction of the beneficiaries under ss.19 or 20 of the 
Trusts of Land and Appointment of Trustees Act 1996,

6
' has "the 

same powers, authorities, and discretions, and may in all respects act 

1 Re Smirthwaite's Trust (1871) L.R. 11 Eq. 251. 
2 Re Matthews (1859) 26 Beav. 463. 
3 Re Parsons [1940] Ch. 973; (1941) 57 L.Q.R. 25 (R.E.M.). 
"Re Henderson [1940] Ch. 764. 
5 Re Lemann's Trust (1883) 22 Ch.D. 633. 
6 Re Bignold's S.T. (1872) L.R. 7 Ch.App. 223. 
7 Trusts of Land and Appointment of Trustees Act 1996, ss.19, 20; above, para.17-024. 
8 

Polly Peck International pic (in administration) v Henry [1999] 1 B.C.L.C. 407. 
9 Re Gibbon's Trusts (1882) 30  W.R. 287 (where,  however,  such an appointment  was made);  

c f .  Re  May ' s  W .T .  [ 19 41]  Ch .  1 09 .  
60 R e Hig gi n bot t o m [ 18 9 2 ]  3  C h .  13 2 .  
61 s.21(3). 
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as if he had been originally appointed a trustee by the instrument, if 
any, creating the trust."

62
 

B. Vesting Declaration under Section 40 

i. Subsection (1). In order to avoid the necessity of a formal 17-028 
transfer of the trust property from the old trustees to the new, s.40 provides 
that the vesting may, with important exceptions, be effected automatically if 
the appointment of the trustees has been made by deed.

63
 It does not apply, 

however, where the property is held by personal representatives and not by a 
trustee.

64
 

Subsection (1) of section 40 provides that the deed of appoint-
ment shall operate to vest any land, chattel or chose in action subject 
to the trust in the new trustee, unless the deed expressly provides to 
the contrary. 

ii. Exceptions under subsection (4). These in outline are: 

(a) a mortgage of land to secure a loan of trust money; 
(b) land held under a lease which contains a covenant against 

assignment without consent, and the consent has not been 
obtained prior to the execution of the deed; 

(c) stocks and shares.
65

 

These exceptions are necessary. Where trust money is lent on 
mortgage, no mention is made in the mortgage deed of the existence 
of the trust, nor upon a transfer of the mortgage, such as would occur 
on the appointment of a new trustee. If s.40(l) applied, the mortga-
gor on redeeming would have to investigate the appointments of 
new trustees to make sure he was paying the right persons. The 
second exception is included in order to avoid an unintended breach 
of covenant, such as could occur in the appointment of a new trus-
tee. The most serious exception in practice is the third; for this is the 
most important and valuable form of property in modern settle-
ments. The provision, however, was necessary, because title to 
stocks and shares depends on the registration of the owners in the 
register of shareholders, and it is essential that the current trustees 
should be registered.

66
 

17-029 

2 T.A. 1925, ss.36(7), 43. 
'Above, para. 17-020. 
'Re Cockburn's W.T. [1957] Ch. 438; Re King's W.T. [1964] Ch. 542; above, para.2-019. 
5 "Any share, stock, annuity or property which is only transferable in books kept by a 

company or other body, or in manner directed by or under an Act of Parliament." This 
includes money in a bank account, for example, but not bearer bonds. 

5 See (1992) 142 N.L.J. 541 (M. Russell). For electronic transfer, see above, para.4-008. 
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It will be seen that vesting orders relating to registered land are 
not expressly excepted; however, the legal title cannot pass until 
effect is given on the register to any vesting order or vesting declara-
tion made on the appointment or discharge of a trustee. The provi-
sions of the Trustee Act 1925 relating to the appointment and 
discharge of trustees and the vesting of trust property apply to regis-
tered land subject to proper entry being made on the register.

67
 

C. Vesting Orders under Sections 44 to 56 

17-030 Sections 44 to 56 contain the rules as to vesting orders by the 
court. These overlap s.40, for vesting orders as to all kinds of prop-
erty can be made not only where the appointment has been made by 
the court, but also where it has been made out of court under an 
express or statutory power. The court is given wide powers to make 
such orders in a variety of eventualities. 

10. SELECTION OF TRUSTEES 

A. On Appointment by the Court under Section 41 17-031 The factors 
which a court will take into account when exercising its jurisdiction to 
appoint a trustee were discussed by Turner L.J. in Re Tempest.

6
* The court 

should always have regard to three prime requirements: the wishes of the 
person by whom the trust was created; the interests, which may be 
conflicting, of all the beneficiaries; the efficient administration of the trust. It 
is important that the trustees act harmoniously together; but Turner L.J. 
thought it would be going too far to say that the court should refuse to appoint 
a particular trustee on the ground that the continuing trustee refused to act 
with him. That would give the continuing trustee a veto; rather, the reasons 
for the refusal should be examined to see whether the objection is well 
founded. 

The court is reluctant to appoint a person who, though not himself 
interested, is related to, or connected with, someone who is. Thus a 
relative of one of the beneficiaries is not a desirable appointment,

69 

nor is one nominated by a relative of the testator with whom the 
testator was on bad terms.

70
 Again, the solicitor to the trust,

71
 or to 

one of the beneficiaries
72

 or trustees, should not be appointed, as 

67 
See furthe r  [1998] Conv.  380 (R.  Towns) .  

68 
(1866) L.R .  1  Ch .App.  485 .  

69 
Re C ood e  (1913 )  10 8  L .T .  94 ;  R e Pa rson s  [1940 ]  Ch .  9 73  ( whe re  a  ch i l d  pu r por t ed  t o  
appoint  hi s  mother) .  

70 
Re Tem pes t  (1866) L .R.  1  Ch .  4 85.  

71 
Wheelw r igh t v W alker (1883) 23 Ch .D .  752;  Re O rde (1883) 24 Ch .D.  271.  

72 
Re Kemp's S.E. (1883) 24 Ch.D. 485;  Re Earl  of  Stamford [1896] 1 Ch.  288;  Re Spencer's  
S.E .  [1903]  1  Ch.  75;  Re C ot ter  [191 5] 1  Ch .  307.  
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there might be a conflict of duties; unless, of course, no other person 
can be found to undertake the position. If the solicitor to the trust is a 
continuing trustee, his partner should not be appointed.

73
 Persons 

out of the jurisdiction will not be appointed
74

 except in a case where 
circumstances require it, or where the beneficiaries are resident out-
side the jurisdiction also.

75
 Even where the trust can be more con-

veniently administered by trustees resident abroad, the court may 
exact an undertaking from them that they will consult the court 
before proceeding to the appointment of new trustees out of the 
jurisdiction.

76
 Trusts administered abroad have enjoyed a number of 

fiscal advantages, and this has encouraged the movement of many 
trusts to other jurisdictions. 

B. On Appointment under Express Power or under Section 36 

i. Choice by Donee of Power. It is said that the above principles 17-032 
should guide persons exercising their power to appoint under s.36. In 
practice, however, it is common for beneficiaries and other members of the 
beneficiaries' families, and for solicitors to the beneficiaries, to be appointed. 
A conflict of interest and duty or of two duties should of course be avoided. 
However, even if the trustee appointed is one whom the court itself would 
not have selected, it seems that the court will not rectify it.

77
 

ii. Foreign Trusts. Problems have arisen in relation to the ap-
pointment of foreign trustees with the intention of enjoying the tax 
advantages of offshore trusts. The tax advantages are now minimal 
unless there are beneficiaries who are resident abroad, or the settlor 
was domiciled

78
 abroad at the date of the creation of the settlement. 

We have seen that the court was unwilling to appoint trustees resi-
dent abroad unless the beneficiaries have made their homes in the 
country in question.

79
 It was said in Re Whitehead's Will Trusts*

0 

that trustees or persons with an express power should only appoint 

73 
R e  N or r i s  (1884) 27 Ch.D .  333 .  

74 
R e  W e s t on ' s  S e t t l em en t s  [1969] 1  Ch.  223.  

75 
R e  L i ddi ar d  (1880) 14 Ch.D. 310;  R e  Si m pson  [1897] 1  Ch.  256;  R e Scal e ' s  M arri age  S .T .  
[1961]  Ch.  574;  R e  W i nd ea t t ' s  W . T .  [1969] 1  W.L.R.  692;  R e  W hi t eh ea d ' s  W .T .  [1971] 1  
W.L.R. 833. 

76 
R e  F ree m an ' s  S .T .  (1888) 37 Ch.D.  148.  

77 
In  R e  N o r r i s  (188 4)  27  C h .D .  333 ,  t he  fund s  were  be i ng  admi n i s t e red  by  t he  cour t ;  R e  
Higgi nbot tom [1892] 3 Ch.  132;  in  R e Coode (1913) 108 L.T. 94, an appointment  of a  chi ld  
was  hel d  voi d;  R e  P a r s o n s  [1940]  Ch .  973;  (1941) 57  L .Q .R .  25  (R .E .M. ) .  

78 
Inheri t ance Tax Act  1984,  s .267.  

79 
Re Westo n' s  Set t lem ent s  [1969] 1  Ch. 223;  cf .  R e Seal e ' s  M arri age S.T:  [1961] Ch. 574;  R e  
Windeatt 's  W.T.  [1969] 1 W.L.R. 692;  Re Whi tehead's  W.T.  [1971] 1 W.L.R. 833;  (1976) 40  
Conv.(N.s. ) 295 (T. Watkin).  See general ly  Parker and Mellows, The Modern  Law of  T rust s  
(8th ed. ),  Ch.24.  

80 
[1971]  1  W.L.R.  833 at  838.  

17-033 
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17-034 

foreign resident trustees in similar circumstances (although an ap-
pointment inconsistent with this rule would be a valid appoint-
ment

81
). More recently, however, Millett J. held that the Whitehead 

approach is outdated.
82

 Where the trustees are exercising their own 
discretion and are merely seeking the authorisation of the court for 
their own protection, the test is simply whether the proposed trans-
action is not so inappropriate that no reasonable trustee could enter-
tain it. Thus Bermudan trustees were sanctioned although the trust 
had no Bermuda connection. Where it is clear that this test is satis-
fied, there is no need to apply to court. It is might be added that 
many settlements now expressly authorise the appointment of non-
resident trustees. 

iii. Direction by Beneficiaries. We saw that in certain circum-
stances, beneficiaries may give directions as to the exercise of the 
statutory power of appointment.

83
 It appears that the beneficiaries 

are under no restrictions in the choice of person they direct to be 
appointed. 

C. On Appointment by the Settlor 

17-035 The settlor is under no restrictions in the selection of the original 
trustees whether English or foreign. The question is not merely one 
of selecting efficient, businesslike and fair-minded trustees who will 
carry out their duties according to law. They are commonly given 
wide discretions. They therefore should be people who will be relied 
on to respect the wishes of the settlor on matters on which they are 
in law virtually uncontrolled; and in circumstances which may have 
greatly changed since the trust was created. 

11. RETIREMENT 

17-036 A trustee may retire from a subsisting trust in any one of the ways 
explained below.

84
 Retirement means a discharge from further re-

sponsibility and liability under the trust. A trustee should not retire 
when faced with disputes among beneficiaries and leave them to 
settle their differences among themselves. If he retires in order to 

8 1
 M ei nert zhagen  v  D avi s  (1844) 1 Coll .  353;  (1969) 85 L.Q.R.  15 (P.V.B.);  R e W hi t ehead ' s  

W.T. ,  above, at  837. ^ R i c h a r d  v  T h e  H o n .  A . B .  M a c k a y  (199 7)  11  T .L . I .  2 2  (dec i ded  
1987) ;  The  Of f sho re  Tax  

Pl anni ng Revi ew (1990/ 91) ,  Vol . 1 ,  p . l  (R.  Bramwel l ) .  See  al so  R e  B e a t t y ' s  W . T .  ( N o . 2 )  
(1997) 11 T.L. I .  77.  

83 
Trust s  o f  Land and Appoi nt ment  of  T rustees  Act  1996,  s s . 19 -22;  above,  pa ra . 17 -024.  

84 
A personal  r ep resentat ive may be di scharged by the court ;  Administ ra t ion of  Just i ce  Act  
1985, s.50.  



Retirement 527 

facilitate a breach of trust by his successors, he will remain 
liable.

85
 

A. Under an Express Power in the Trust Instrument 

This is rare, since (the predecessors of) ss.36 and 39 made express   17-037 
powers unnecessary. 

B. Under Section 39 

We saw that a trustee desiring to be discharged could be replaced   17-038 
by a newly appointed trustee.

86
 He may retire, without being replaced, if 

he complies with section 39 of the Trustee Act 1925. 

"(1) Where a trustee is desirous of being discharged from the 
trust, and after his discharge there will be either a trust corpora-
tion or at least two persons

87
 to act as trustees to perform the trust, 

then, if such trustee as aforesaid by deed declares that he is 
desirous of being discharged from the trust, and if his co-trustees 
and such other person, if any, as is empowered to appoint trustees, 
by deed consent to the discharge of the trustee, and to the vesting 
in the co-trustees alone of the trust property, the trustee desirous 
of being discharged shall be deemed to have retired from the trust, 
and shall, by the deed, be discharged therefrom under this Act, 
without any new trustee being appointed in his place." 

A retirement not complying with the statutory provisions is in-
valid, hence the trustee remains in office.

88
 

C. Under an Order of the Court 

The court will only discharge a trustee under its statutory jurisdic-   17-039 
tion where it replaces him by a new appointment under s.41. It has however 
an inherent power to discharge him without replacement in the case of an 
action to administer the trust. While it will not, in the exercise of this 
jurisdiction, encourage capricious retirement,

89
 it 

5 Head v Gould [1898] 2 Ch. 250. 
5 T.A. 1925, s.36(l); above, para.17-020. cf. (1989) 9 L.S. 323 (Y. Tan), suggesting that s.36 

permits retirement without replacement. 7 A sole trustee other than a trust corporation does not 
suffice even if he has power to give a 

valid receipt for capital money, in contrast with the position under T.A. 1925, s.37(l)(c). 
The word "persons" in s.39( 1) was inserted by Trusts of Land and Appointment of Trustees 
Act 1996, Sen.3, para.3(13), in place of "individuals." A corporate trustee (whether or not a 
"trust corporation") is a "person" but not an "individual." 

'Mettoy Pension Trustees Ltd v Evans [1990] 1 W.L.R. 1587. ' 
Courtenay v Courtenay (1846) 3 Jo. & La.T. 519, 533. 
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will allow a trustee to retire where it is entirely proper for him to do 

so.
90

 

D. By Direction of the Beneficiaries 

17-040 We saw that s.19 of the Trusts of Land and Appointment of 
Trustees Act 1996 gives beneficiaries of full age and capacity and 
together absolutely entitled the power to give directions to the trus-
tees in matters of appointment and retirement.

91
 Where a trustee has 

been given a direction to retire under s.19 and reasonable arrange-
ments have been made for the protection of any rights of his in 
connection with the trust, he must execute a deed declaring his 
retirement, provided that after his retirement there will be either a 
trust corporation or at least two persons to act, and either another 
person is to be appointed in his place (by direction of the beneficiar-
ies or otherwise) or the continuing trustees by deed consent to his 
retirement.

92
 

12. REMOVAL 

17-041 We have seen that the court
93

 may, on the appointment of a new 
trustee, remove an existing trustee and that some appointments by a 
donee of a power will have this effect.

94
 The power of beneficiaries 

to direct a trustee to retire was discussed above. The court has also 
an inherent jurisdiction in actions for the administration of trusts to 
remove a trustee compulsorily; but the principles on which this 
power is exercised are somewhat vague.

95
 

Actual misconduct on the part of a trustee need not be shown, but 
the court must be satisfied that his continuance in office would be 
prejudicial to the due performance of the trust, and so to the interests 
of the beneficiaries.

96
 The court has a clear ground for removal in 

cases where a trustee is ignoring one of his duties. Thus, though it 
will not necessarily constitute a breach of trust for a trustee of a will 
carrying on the business of his testator to set up a rival business, yet 

90 Re Ch etwyn d 's  S e t t l eme nt  [190 2]  1  C h .  692 .  
91 A bo v e ,  pa r a . 1 7 - 02 4 .  T he  po w e r  m a y  b e  e xc l u d ed  by  t h e  s e t t l o r  un d e r  s . 2 1 ( 5) ,  ( 6 ) .  F o r  

po t en t i a l  p rob l em s,  s ee  ( 199 8)  61  M . L .R .  56  a t  67  ( L .  C l eme nt s ) .  
92 s.l9(3).  For vesting and divesting of the  t rust property,  see s.!9(4) of the 1996 Act  and T.A.  

1925,  s .40(2) ,  as  amended.  
93 Normal ly  t he  Cha nce ry  Div i s ion ,  bu t  t he  Fami ly  Div i s ion  ha s  such  j u r i s d i c t i on ;  E.  v  E .  

[1990] 2  F.L .R.  233 (post -nupt i al  set t l ement ).  
94 T.A.  1925 ,  ss .36 ,  41 ,  above,  paras 17 -020,  17 -031;  Re Stoneham S .T.  [1953]  Ch.  59;  as  t o  

rem oval  o f  a  c har i t ab l e  t rus t ee ,  se e  C har i t i es  Act  19 93 ,  s . 18 ;  ab ove ,  par a .1 5 -0 91 .  
95 Let t erst edt  v  Broers (1884) 9  App.Cas .  371;  Re Wright son [1908]  1 Ch .  789;  Re Paul ing' s  

S.T. (No.2) [1963] Ch.  576;  Jones v Att -Gen [1974] Ch.  148 (t rustee of charitable t rust );  Re 
Edw ard s '  W .T .  [ 19 82 ]  Ch .  30 .  

96
See£. v E., above. 
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it will be a ground for his removal,
97

 as he has put himself in a 
position wherein his duty and interest are bound to be in conflict. 
Similarly if trustees were to persist in an investment policy based on 
considerations other than the best interests of the beneficiaries.

98 

Harman J. has suggested that a member of a discretionary class 
could procure the removal of a trustee who "deliberately refused to 
consider any question" relating to the qualification of members to 
receive payments.

99
 

In the case of a foreign settlement, the court has inherent jurisdic-
tion to make in personam orders removing and replacing foreign 
trustees, whether or not the assets are in England, provided that the 
individual trustee is subject to the jurisdiction of the English courts.

1 

However, where the applicable law of the trust is not English law, 
matters such as the appointment, resignation and removal of trustees 
are governed by the law of the relevant jurisdiction.

2
 

In administration actions the powers of the court are very elastic.
3 

The court can, at any time during such proceedings, remove the 
trustees, if it considers such removal necessary for the preservation 
of the trust estate or the welfare of the beneficiaries, notwithstanding 
that such removal has not been expressly asked for in the statement 
of case. But each case must be weighed carefully on its merits; and 
the court will sometimes find it necessary to place in one scale a 
minor breach of trust, and in the other the certain expense to the trust 
estate of a change of trustees.

4
 

Special rules relating to the suspension, removal, disqualification 
and replacement of pension trustees are discussed in Chapter 16. 

13. CONTROL OF TRUSTEES 

The basic principle governing trustees is that, while duties must be 
discharged, the exercise of discretions needs only to be considered. 
The trustee is not obliged to exercise them in any particular manner, 
or indeed at all. Thus in Tempest v Lord Camoys,

5
 one trustee wished 

to take advantage of a power in a trust instrument to purchase land 

97 
M o o r e  v  M 'G l y n n  [1894]  1  I r .R .  74.  

98 
C o w a n  v  S c a r g i l l  [1985]  Ch .  270,  bel ow,  pa ra . 18 -019 .  

99 
Re Gestetner Settlement [1953] Ch. 672 at 688; see also per Lord Wilberforce in McPhail v 
Doulton [1971] A.C. 424 at 456; above, para.3-027. 

1 
By reason of service of the claim form in England, or because the trustee has submitted to 
the jurisdiction, or because the court has assumed jurisdiction under, CPR 1998, Pt 6.17.  

2 
Recognition of Trusts Act 1987, Sch., Art.8. For the applicable law, see Arts 6, 7; above, 
para. 1-052. 

3 
Re Harrison's Settlement Trusts [1965] 1 W.L.R. 1492. On the removal of an executor, see 
I.R.C. v Stype Investments (Jersey) Ltd [1982] Ch. 456. 

*Re Wrightson [1908] 1 Ch. 789. 
'(1882) 21 Ch.D. 571. The statutory duty of care under Trustee  Act 2000, s.l (above, 

para. 17-003) does not apply to the discretion whether or not to exercise a power. 
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but his co-trustee would not agree. It could not be shown that he had 
failed to consider the matter, and the court refused to issue any 
directive to him. 

Nor is there a general principle that trustees should consult bene-
ficiaries, though they should inform them that they have certain 
rights.

6
 Frequently consultation takes place as a matter of practice, 

but only occasionally does statute
7
 impose an obligation on them to 

do so, and even then their wishes are not mandatory but must be 
related to the overall welfare of the trust. 

But what is the position if trustees exercise a discretion in a 
manner that appears wholly unreasonable? Is it a satisfactory answer 
to state simply that the matter has been fully considered? The law on 
this subject is neither wholly clear not wholly satisfactory. 

A. Giving of Reasons 

17-043 There is a basic rule that trustees cannot be compelled to explain 
their reasons for exercising or not exercising a discretionary 
power. 

In Re Beloved Wilkes' Charity,
8
 trustees were directed to select 

a boy to be educated for Orders in the Church of England. Their 
freedom of choice was limited by a preference for certain par-
ishes, if a fit and proper candidate therefrom could be found. 

The trustees selected Charles Joyce, a boy who did not come 
from one of these parishes. It appeared that Charles' brother was a 
minister who had sought assistance on his behalf from one of the 
trustees. The trustees gave no reasons for their choice, but as-
serted that they had considered the candidates impartially. 

Lord Truro refused to set aside the trustees' selection, or to 
require the trustees to explain how they had arrived at their 
conclusion.

9
 

No distinction exists in this context between oral and documen-
tary evidence, which is a matter of some importance in view of the 
large amount of trust business which is conducted by correspon-
dence or at meetings with written agenda and minutes. In Re Lon-
donderry's Settlement,™ the court drew a sharp distinction between 
written material of this nature which related to management of the 

6 Hawkesley v May [1956] 1 Q.B. 304; X v A [2000] 1 All E.R. 490. 
''e.g. Trusts of Land and Appointment of Trustees Act 1996, s.ll; above, para. 11-023. 
8 (1851) 3 Mac. & G. 440. 
9 For a discussion on policy grounds, see (1965) 28 M.L.R. 220 (A. Samuels); (1965) SJ. 

239 (A. Hawkins and F. Taylor). 
10 [1965] 1 Ch. 918; the facts are given below, para.19-020; Butt v Kelson [1952] Ch. 197. 
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trust property (which should be disclosed to requesting benefici-
aries) and material which related to the exercise of discretions 
(which need not be disclosed). But if trustees do give reasons, then 
the courts will look into their adequacy.

11
 

The principle that trustees need not give reasons for their deci-
sions is based on the fact that trustees have a confidential role which, 
it is said, they cannot properly exercise if they are to be subjected to 
an investigation to see whether they have exercised it in the best 
possible manner.

12
 Documents relating to the trust may contain con-

fidential information, the disclosure of which could cause trouble in 
the family, out of all proportion to the benefit gained from inspecting 
them. Thus the principle is designed not to encourage secrecy but to 
avoid litigation and family disputes.

13
 

Whether the principle is appropriate to pension trusts may be 
doubted,

14
 but it was held to apply in Wilson v Law Debenture Trust 

Corporation pic,
15

 even though pension trusts are in many ways 
treated differently from traditional trusts because the beneficiaries 
are not volunteers.

16
 There the employees failed to obtain disclosure 

of the trustees' reasons for not transferring a surplus to another 
scheme to which the employees had been transferred. Any change, it 
was said, would require legislation.

17
 The significance of member 

trustees (required by the Pensions Act 2004, replacing earlier provi-
sions) in this context should not, however, be overlooked.

18
 

It is otherwise where there is evidence of bad faith or other 
impropriety. The difficulty is that it may not be possible to establish 
impropriety without seeing the documents which the trustees are not 
obliged to disclose. The beneficiaries may obtain disclosure of docu-
ments to support their case, but may not use that process to ascertain 
if a case exists.

19
 Indeed the order made in the Londonderry case 

was without prejudice to the beneficiary's right to disclosure in 
separate proceedings against the trustees.

20
 

17-044 

1 Klug v Klug [1918] 2 Ch. 67. 
lRe Londonderry's Settlement [1965] Ch. 918 at 935-936. 
' Hartigan Nominees Pty Ltd v Rydge (1992) 29 N.S.W.L.R. 405, holding that Londonderry 

accorded with principle and common sense; [1994] 3 J.I.P. 60 (J. Lehane). 
'(1992) 6 T.L.I. 119 at 125 (Lord Browne-Wilkinson); (1994) 8 T.L.I. 27 (D. Schaffer); 

[1996] P.L.R. 107 (Sir Robert Walker); (1997) 11 T.L.I. 11 and 42 (D. Pollard). 
' [1995] 2 All E.R. 337; criticised (1994) 8 T.L.I. 118 (D. Schaffer); All E.R. Rev. 1995 at 

321 (P. Clarke). 
5 Above, para. 16-005. 
7 Regulations under the Pensions Act 1995 require the decisions of the trustees to be re-

corded, but do not impose any general duty to give reasons. For the implications of the Data 
Protection Act 1998, see The TACT Review, April 2000, p.3 (M. Shillingford). 

! (1995) 145 N.L.J. 1414 (P. O'Hagan). 
> Hartigan Nominees Pty Ltd v Rydge (1992) 29 N.S.W.L.R. 405. 
' [1965] Ch. 918 at 939. See also Scott v National Trust for Places of Historic Interest or 

Natural Beauty [1998] 2 All E.R. 705; All E.R. Rev. 1998 at 276-277 (P. Clarke). 
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B. Intervention by the Court 

17-045 The cases are not clear, however, on whether the courts will look 
into the exercise of a discretion that appears to be wholly unreason-
able. The duty of care under s. 1 of the Trustee Act 2000 does not 
apply to the exercise of dispositive powers. If there is an allegation 
of fraud or misconduct, the courts must investigate it; but the com-
plainant is in a difficulty in that the evidence which he requires is the 
personal motivation of the trustees. If fraud is proved, or if the 
exercise of the discretion is shown to be "capricious,"

21
 or if the 

trustees have blindly followed the settlor's wishes,
22

 the court will 
declare the trustees' decision void. Likewise if the trustees have 
improperly exercised a power for a collateral purpose, by analogy 
with the doctrine of "fraud on a power",

23
 which can occur even 

though the trustees acted honestly in the sense that they thought 
their action was in the interests of the beneficiaries.

24
 There is some 

authority that the court will not intervene in the absence of bad faith 
if the instrument provides that the trustees' discretion is "uncontrol-
lable."

25
 It is not clear how far the court has greater powers in the 

absence of such a statement.
26

 Although some nineteenth century 
decisions

27
 asserted a wide jurisdiction, it seems that the court will 

not intervene simply on the ground that the trustees have exercised 
their discretion in good faith but unreasonably. The House of Lords 
in a Scottish appeal

28
 (which has been said to reflect also the law of 

England
29

) indicated that the court could intervene, whether or not 
the trustees had given their reasons, if it was clear that they had not 
applied their minds to the right question or had perversely shut their 
eyes to the facts. This reflects the rule in Re Hastings-Bass,

30
 apply-

ing where trustees exercise a discretion in good faith but their dis-
position does not have the full effect which they intended (due to 
some rule of law or other cause). The court will set aside the disposi-
tion (wholly or partly) if it was outside the terms of the power or if it 

1 Re Manisty's Settlement [1974] Ch. 17; above, para.3-033. 
2 Turner v Turner [1984] Ch. 100. 
' Above, para.6-018. 
* Hillsdown Holdings pic v Pensions Ombudsman [1997] 1 All E.R. 862 (transfer of 
surplus 
funds to employer). 

*• Gisborne v Gisborne (1877) 2 App.Cas. 300. 
5 See [1989] Conv. 244 (N. Parry). 
1 Re Hodges (1878) 7 Ch.D. 754; Re Roper's Trust (1879) 11 Ch.D. 272. 
* Dundee General Hospitals v Walker [1952] 1 All E.R. 896. The trustees 
accepted that 
unreasonableness was the test, but this was doubted. 

' Scott v National Trust for Places of Historic Interest or Natural Beauty, above. 
D [1975] Ch. 25, below, para.17-046; Re Vestey's Settlement [1951] Ch. 209; Mettoy Pension 

Trustees Ltd v Evans [1990] 1 W.L.R. 1587; [1991] Conv. 364. (J. Martin); Stannard v 
Fisons Pension Trust Ltd [1992] I.R.L.R. 27; Edge v Pensions Ombudsman [2000] Ch. 602; 
Green v Cobham [2000] W.T.L.R. 1101. See also Wild v Pensions Ombudsman [1996] 
P.L.R. 275 (jurisdiction of ombudsman to deal with maladministration); Scott v National 
Trust for Places of Historic Interest or Natural Beauty [1998] 2 All E.R. 705. 
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is clear that the trustees might
31

 not have acted as they did had they 
not taken into account considerations which they should not have 
taken into account or failed to take into account considerations 
which they ought to have taken into account. It is not enough to 
show that the trustees did not fully understand the effect of their act. 
It must also be clear that, if they had fully understood, they might 
not have acted as they did. Where, however, the trustees' power of 
appointment had expired at the time they purported to exercise it, 
the court had no jurisdiction to treat it as properly exercised in 
equity on the basis that the trustees had failed to appreciate the time 
limit.

32
 

These principles have been the subject of much recent litigation, 
although they have yet to be fully worked out. They were reviewed 
by Lightman J. in Re Barr's S.T.,

33
 where the settlor had asked the 

trustees, via their agent, to exercise a power of appointment so as to 
create a discretionary trust of 40 per cent of the fund. The agent 
mistakenly relayed the settlor's wish as relating to 60 per cent of the 
fund and the trustees acted upon that. Proceedings were brought 
some nine years later to determine the validity of the appointment, 
by which time £400,000 had been paid to beneficiaries of the discre-
tionary trust. It was held that the rule in Re Hastings-Bass

34
 applied, 

which did not require the mistake to be "fundamental". Although 
there was some authority the other way,

35
 it was held that the effect 

of the rule was to make the trustees' act voidable rather than void, so 
that matters such as lapse of time and acquiescence would be rele-
vant.

36
 Lightman J. added what appears to be a new condition for the 

application of the rule. It does not suffice that the trustees have made 
a mistake. It must be established that, in making their decision, they 
failed to consider what they were under a duty to consider. The rule 
applied in the present case because the trustees, by not checking that 
their agent's information was correct, had failed in their duty to 
ascertain the true wishes of the settlor. In the absence of breach of 
duty, the rule does not enable a decision to be declared invalid 
because of some mistake or unforeseen consequence.

37
 

17-046 

31 See Re Barr's S. T. [2003] Ch. 409, leaving open whether the test is "might not" or "would 
not" have acted as they did. 

32 
B re a d n e r  v  G r a nv i l l e - G r o ss m a n  [2001] Ch.  523 .  

33 [2003]  Ch .  409;  A l l  E .  R .  Rev .  2003 ,  p .  268  (P.  Cl a rke);  [2004] Conv .  208 (J .  M il l i a rd);  
(20 04)  63  C . L .J .  2 83  (M .  C ona gl en) .  

34 Above.  
35 Abacus Trust  Company (Isle of  Man) Ltd v NSPCC [2001 ] W.T.L.R. 953 (t rustees exercised  

power o f  appointment  on  wrong dat e ,  having forgot t en  l egal  advi ce  on capi t al  gains  t ax);  
[ 2 0 0 2 ]  C o n v .  6 7  ( I .  D a w s o n ) ;  A M P  ( U K )  p i c  v  B a r k e r  [ 2 0 0 1 ]  W . T . L . R .  1 2 3 7 ;  H e a r n  v  
Younger [2002]  W.T .L.R . 1317 .  

36 The case was adjourned for argument  or agreement  as to whether the appointment  should be  
se t  as ide  and ,  i f  s o ,  on  wh at  t e rm s.  

37 See criticisms of this aspect of the decision in (2003) 17 T.L.I. 114 (B. Green). 
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It might be thought that the rule in Re Hastings-Bass
3
* is too 

generous to trustees who have made a mistake. However, it is ad-
vantageous for beneficiaries also, especially where an exemption 
clause in the trust deed prevents any action against the trustees for 
breach of duty. 

Where the court does intervene, the result is normally negative: 
the decision of the trustees may be set aside, or a future course of 
action restrained. Usually the court makes no positive direction that 
a discretion must be exercised in a particular way. However, this can 
be done in an appropriate case, as in Klug v Klug,

39
 where a trustee 

refused to exercise a power of advancement for an extraneous rea-
son (because the beneficiary, her daughter, had married without her 
consent). The court directed the trustee to agree to the advancement. 
Alternatively, a trustee may be persuaded by the prospect of re-
moval. 

C. Power of Decision 

17-047 A trust deed may give the trustees or a third party power to decide 
a particular matter. We saw in Chapter 3 that this may be a means of 
curing conceptual uncertainty,

40
 in which case the question arises 

whether the court may intervene if the decision appears unreason-
able or wrong. Lord Denning in Re Tuck's Settlement Trusts would 
only have accepted the decision of the Chief Rabbi "so long as he 
does not misconduct himself or come to a decision which is wholly 
unreasonable."

4
' 

The trustees cannot be given power to decide legal issues in such 
manner as to oust the jurisdiction of the court, as this would be 
contrary to public policy.

42
 They may be given power to decide 

limited issues, such as where the beneficiaries reside, or what is their 
ancestry or faith. The House of Lords in Dundee General Hospitals 
v Walker

43
 thought it possible, as mentioned above, that the deci-

sions of trustees in such cases could be attacked on the grounds of 
perversity or failure to appreciate the issue, as well as on grounds of 
bad faith. Where a clause in a trust of a pension fund provided that 
the determination of matters such as eligibility and the construction 

38 
Above.  

39 
[1918] 2 Ch. 67. See also Re Hodges (1878) 7 Ch.D. 754;  Re Roper's Trust (1879) 11 Ch.D.  
272. The appointment  of new trustees i s co nsidered preferable to posi t ive intervention ( i.e.  
the  j udici al  exe rci se  o f  f iduci a ry di sc ret ions )  i n  (1990) 107 L .Q.R .  214 a t  219 -220 (S.  
Gardner) ,  di scussing Mettoy Pension Trus tees Ltd v Evans,  above.  

40 
Above ,  pa ra . 3-030 .  

41 
[1978] Ch.  49 at  62.  

42 
Re W ynn [1952]  Ch.  271 .  See al so Re  Raven [1915] 1  Ch.  673  ( t rust ees  cannot  be gi ven  
conclusive power to  r esolve doubts  a s  to  ident i ty  o f  beneficiary) .  

43 
[1952] 1  All  E.R. 896 at  p.905.  This was a  Scott i sh appeal ,  but  "of the highest  persuasive  
val ue":  per  Lord Denni ng M.R.  in  Re  Tuck' s  S .T. ,  above ,  a t  61.  
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of the instrument adopted by the trustees in good faith should be 
binding on all parties and beneficiaries, the Canadian court held that 
its jurisdiction was not excluded where the trustees acted in breach 
of their duty of impartiality, although in good faith.

44
 

The general principle that beneficiaries cannot control trustees in 
the manner in which they exercise their powers applies even though 
all the beneficiaries are ascertained and of full capacity and desirous 
of the power being exercised in a particular way.

45
 But in such a case 

the trust can of course be brought to an end. 

*Boe v Alexander (1988) 41 D.L.R. (4th) 520. See also Jones v Shipping Federation of 
British Columbia (1963) 37 D.L.R. (2d) 273. '- Re Brockbank [1948] Ch. 206; cf. Re George 

Whichelow Ltd [1954] 1 W.L.R. 5 at 8. See, 
however, s.19 of the Trusts of Land and Appointment of Trustees Act 1996; above,  
para. 17-024. 
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1. DUTY TO COLLECT IN THE ASSETS 

A. Duty on Accepting Office 

Trustees must, on their appointment, make themselves acquainted 
with the terms of the trust and the state and the details of the trust 
property, check that the trust fund is invested in accordance with the 
provisions of the trust deed, and that the securities and any chattels 
are in proper custody.

1
 They should not wait until the trust property 

is formally vested in them. The discharge of their duties will obvi-
ously depend upon circumstances. The trustees of a trust newly 
constituted, and with suitable assets, are in an easier situation than 
personal representatives who find, as part of the estate, assets which 
are highly speculative or precarious. In the latter case the duty is to 

18-001 

1 Re Miller's Deed Trust (1978) 75 L.S.Gaz. 454. 
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consider the best method of protecting the value of the assets, and 
this may involve delaying a decision to dispose of them. Liability 
for loss will not be imposed on them if their decision to delay was 
reasonable, even though subsequent events show it to have been the 
less wise course.

2
 

A replacement trustee must make all reasonable inquiries
3
 to 

satisfy himself that nothing has been done by his predecessor and 
the continuing trustees which amounts to a breach of trust; and the 
continuing trustees must provide this information from trust docu-
ments.

4
 Omission to inquire may render the new trustee liable, but 

he is not to be fixed with notice of matters that do not appear on any 
of the trust documents, though the matter may be known to the 
retiring trustee.

5
 On a similar principle, if he is ignorant of the 

existence of some right forming part of the trust, he is not liable for 
loss of that right through non-enforcement unless he could have 
discovered its existence from materials at his disposal.

6
 

B. Extent of Duty 

18-002       The duty to safeguard trust assets is a stringent one; indeed, it has 
sometimes been almost too strictly applied. 

In Re Brogden,
7
 the trustees of a marriage settlement took what 

they considered to be all reasonable steps to ensure that a cove-
nant to pay £10,000 to them at the end of a stated period of five 
years was carried out. They did not sue because the covenantor's 
estate was the basis of the family partnership, the stability of 
which might have been imperilled by an action at a time of trade 
depression. The trustees were held liable. They should have taken 
every possible step to insist on payment, irrespective of the claims 
of sentiment within a family. 

In Buttle v Saunders,
8
 trustees had orally agreed to sell a free-

hold reversion to the leaseholder. Then a beneficiary made a  

2Buxton v Buxton (1835) 1 My. & Cr. 80. 
' Harvey v Oliver (1887) 57 L.T. 239; Re Lucking's W.T. [1968] 1 W.L.R. 866. 
* Tiger v Barclays Bank [1951] 2 K.B. 556. 
"• Hallows v Lloyd (1888) 39 Ch.D. 686. 
5 Youde v Cloud (1874) L.R. 18 Eq. 634. A similarly reasonable rule governs the inquiries 

trustees should make in relation to covenants to settle after-acquired property: Re Strahan 
(1856) 8 De. G.M. & G. 291. 

7 (1888) 38 Ch.D. 546. An extreme case, when litigation would have ruined a beneficiary, is 
Ward v Ward (1843) 2 H.L.C. 777n. See also Harris v Black (1983) 46 P. & C.R. 366 (duty 
to preserve assets did not require court to compel a trustee-beneficiary to seek the renewal 
of a business tenancy which he did not want, the partnership with the other trustee-
beneficiary having been dissolved). 

3 [1950] 2 All E.R. 193; (1950) 14 Conv.(N.s.) 228 (E. Bodkin); (1975) 30 Conv.(N.s.) 177 
(A. Samuels). See also Sergeant v National Westminster Bank (1991) 61 P. & C.R. 518. 



Duty to Collect in the Assets 539 

higher offer. The trustees declined to consider it, feeling them-
selves bound by commercial morality to complete the agreement. 
Wynn-Parry J. held that, although there may be cases where a 
trustee should accept a lower offer—as where that offer may be 
lost if not honoured—and although the honourable course was to 
stand by the earlier offer, the trustees had an overriding duty to 
obtain the best price for their beneficiaries. 

C. Litigation 

In Re Brogden,
9
 the Court of Appeal laid down that the only 18-003 

excuse for not taking action to enforce payment was a well-founded belief on 
the part of the trustees that such action would be fruitless; and the burden of 
proof was on the trustees. Now trustees have extensive powers of 
compounding liabilities, allowing time for the payment of debts, and 
compromising doubtful actions, etc., given by the Trustee Act 1925, s.15.

10
 

Trustees are not liable for loss caused by any acts done by them in good faith 
in exercise of these powers, provided they have directed their minds to the 
problem and not just let the matter slide.

11
 A trustee will be allowed the costs 

of litigation from the trust assets if properly incurred,
12

 but not where the 
litigation results from an unreasonable withholding of property from those 
entitled to it,

13
 nor where the litigation is speculative and turns out to be 

unsuccessful,
14

 nor where the trustee has acted in a manner hostile to the 
beneficiaries.

15
 A beneficiary may sue a third party on behalf of the trust 

where the trustee unreasonably refuses to sue or has disabled himself from 
doing so.

16
 (Where, however, the trustees are able and willing to sue, the 

beneficiary will be penalised in costs.
17

) Trustees who discontinue litigation 
against third parties because the trust fund could be exhausted in 
indemnifying them for costs do not act unreasonably, and the beneficiaries 
may not take over the action.

18
 

9 (1888) 38 Ch.D. 546. 10 
Below, para.20-010. 
" Re Greenwood (1911) 105 L.T. 509. cf. Re Ezekiel's Settlements [1942] Ch. 230. 12 See 
generally Alsop Wilkinson v Neary [1996] 1 W.L.R. 1220; below, para.21-001; Singh v 

Basin, The Times, August 21, 1998. 
"Re Chapman (1895) 72 L.T. 66. 
14

 Re Beddoe [1893] 1 Ch. 547; Re England's S.T. [1918] 1 Ch. 24. "Holding and Management 
Ltd v Property Holding and Investment Trust pic. [1989] 1 

W.L.R. 1313. 
16 Parker-Tweedale   v  Dunbar  Bank  pic   [1991]   Ch.   12;   (1997)   11   T.L.I.   60   (G. 

McCormack). 
17 D'Abo v Paget (No.2), The Times, August 10, 2000. There is more flexibility as to costs 

under the Civil Procedure Rules 1998. 
18 

Bradstock Trustee Services Ltd v Nabarro Nathanson (a firm)  [1995] 1 W.L.R. 1405. 
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D. A Continuing Duty 

18-004 Trustees must regard their duty of safeguarding trust assets as a 
continuing one. In regard to investment in securities, the point is 
dealt with below. In regard to land, there is a duty to consider the 
maintenance and general welfare of the property, and in regard to 
deeds and chattels, a duty to see that they are kept securely.

19
 There 

is no duty to insure unless required by the trust deed, but trustees 
have a power to insure.

20
 

2. DUTY TO INVEST
21

 

A. Meaning of Investment 

18-005 A trustee is under a duty to invest trust money in his hands. To 
invest means "to employ money in the purchase of anything from 
which interest or profit is expected" ,

22
 From the point of view of an 

individual investing his own money, he may not mind whether the 
profit comes from income earned by the investment or from capital 
appreciation. But trustees often have to consider the interests of a 
life tenant, who is entitled to the income, and also of the remainder-
men who are interested in the capital.

23
 The trustees' duty is to act 

fairly between them. The investments should produce income, and 
maintain the capital, although the "portfolio theory" may now per-
mit more flexibility on this point.

24
 Thus premium bonds and chat-

tels, such as antiques or silver, are not investments for this purpose. 
For this reason a purchase of a house for occupation by a benefici-
ary, and which therefore produces no income, was held not to be an 
investment,

25
 but this has been remedied by statute.

26
 It remains the 

case that investments which yield a high rate of income because the 
capital is wasting away, or an unsecured loan,

27
 should be 

avoided. 

' Jobson v Palmer [1893] 1 Ch. 71. 1 
Below, para.20-008. 
1 Trustees conducting investment business are required by Financial Services and Markets 

Act 2000, s. 19, to be authorised under the Act or exempted. 
* Shorter Oxford English Dictionary; Re Wragg [1919] 2 Ch. 58 at 64, per P.O. Lawrence J. 

who added: "and which property is purchased in order to be held for the sake of the income 
which it will yield." 

' Law Com. C.P. 175 (2004), Capital and Income in Trusts: Classification and Apportion-
ment, proposes a new power of allocation of trust receipts which would promote a "total 
return" investment policy, with the focus on overall growth of the fund rather than balanced 
capital and income returns; below, para.19-010. 

* (2001) 15 T.L.I. 203 (A. Hicks). For the "portfolio theory", see below, para.18-014. 
5 Re Power [1947] Ch. 572. 
"• Trusts of Land and Appointment of Trustees Act 1996, s.6(3); Trustee Act 2000, s.8; below, 

para. 18-011. ? Khoo Tek Keong v Ch'ng Joo Tuan Neoh 
[1934] A.C. 529. 
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Part II of the Trustee Act 2000, which confers wide investment 
powers on trustees, retains the traditional terminology of "invest-
ment" without elaboration. The Law Commission preferred to avoid 
any definition of "investment", which was said to be an evolving 
concept, and had little doubt that "profit" could be capital apprecia-
tion rather than income yield.

28
 The Explanatory Notes (which ac-

company, but are not part of, the Act) state that the general power of 
investment permits the trustees to invest in a way which is expected 
to produce an income or capital return. The point remains somewhat 
uncertain, and it is to be expected that express clauses permitting the 
application of trust funds in a manner which may not strictly be an 
"investment" will continue to be used. 

B. Types of Investment 

In most general terms, there are basically two types of investment. 18-006 
The first is a loan at a rate of interest. The second is a participation in a profit-
making activity; such as the purchase of ordinary shares in a company 
("equities"). Ordinary shares were first included in the list of permitted 
investments for trustees by the Trustee Investments Act 1961. Mention should 
also be made of "derivatives", such as futures and options. A "future" obliges 
the holder to buy or sell (shares, currency, commodities etc.) at a set price at a 
future date. An option gives the holder the right, but not the obligation, to 
buy or sell at a set price at a set date. Pension fund trustees and others with 
sufficiently wide powers may make use of derivatives in appropriate 
circumstances, but they are not within the traditional meaning of 
"investments." Dealing in derivatives can be risky, as illustrated in extreme 
form by the collapse of Barings Bank in 1995. 

i. Loans at a Rate of Interest. In the case of an investment such   18-007 
as a deposit account at a bank or a building society, the capital sum does not 
alter (save by additions or withdrawals). Interest is earned at a rate which is 
normally variable. 

Most fixed interest securities issued by the Government and local 
authorities are in the form of stock and pay a fixed rate of interest. 
The purchaser may sell the stock to other purchasers. The value of 
the stock is whatever a purchaser will give for it. That depends on 
many factors; essentially the current rate of interest chargeable on 
loans. Where interest rates have increased since the stock was is-
sued, the value of the stock declines. A three per cent stock, paying 
£3 per annum on an investment of £100, needs to pay the current  

28No.260 (1999), Trustees' Powers and Duties, p.22. This view is supported in (2001) 15 
T.L.I. 203 (A. Hicks), but the Charity Commissioners take a narrower view in publication 
CC14. 
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18-008 

rate of interest in order to be saleable, but the interest is fixed at a 
lower rate. Assuming a current market rate of return of 10 per cent, a 
three per cent stock would be worth £30. £3 per annum on an outlay 
of £30 is a 10 per cent return. 

Some stocks however are "dated"; that is, they will be repaid at 
"par" (100) at a stated date in the future. The nearer the date, the 
higher the price. Thus in February 2005, Treasury eight and a half 
per cent 2005 was priced at 103.3. Capital gains on certain govern-
ment stocks are free of capital gains tax.

29
 This and other factors 

contribute to the price. 
A debenture is an acknowledgement of indebtedness by a com-

pany, supported in practice by a charge upon the undertaking and 
assets of a company. This is a floating, as opposed to a fixed, charge. 
The company is free to deal with any of its specific assets unaffected 
by the charge. The charge crystallises when the debenture holders 
take the necessary steps to enforce their security. The value of a 
debenture is dependent partly upon the ability of the assets and 
undertaking of the company to provide sufficient security for the 
loan, and it is therefore to some extent dependent upon the commer-
cial stability of the company. 

Preference shares are shares in a company which have a prefer-
ence in relation to the payment of a fixed rate of dividend, and may 
have other preferential rights as well. Being dependent upon the 
earning by the company of sufficient profits to pay the dividends, 
they are less secure than government securities (gilts) or debentures, 
and consequently they normally carry a higher return. That does not 
mean that the rate of dividend rises. It is the price at which the 
shares can be purchased on the market which varies. If 5 per cent 
preference shares, paying £5 per annum on their par value were 
priced at 50, the dividend of £5 per annum on an outlay of £50 
would put the shares on a return of 10 per cent. 

ii. Equities. 

(a) Ordinary shares. The capital of a company is laid down in its 
Memorandum

30
 and its division into classes of shares usually con-

tained in the Articles, and it normally includes ordinary shares. 
Ownership of an ordinary share entitles the purchaser to vote at the 
general meeting, to participate in dividends when declared on the 
ordinary shares, and to participate in a winding up. 

The Annual General Meeting will declare the dividend payable 
for the year, if any. The value of ordinary shares varies with the 
fortunes of the company. They necessarily contain an element of  

29 
Taxat ion of  Chargeable  Gains Act  1992,  s . 115;  above,  para .9 -004.  

30 Companies Act 1985,  s.2.  
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speculation, and it is for this reason that ordinary shares were not 
authorised investments for trustees until 1961. 

(b) Unit Trusts and Investment Trusts.
31

 The selection of ordinary 18-009 
shares for investment is a highly specialised matter. Further, it is important 
that the investment of a trust should be spread over a wide range of 
companies. But a small trust cannot provide a satisfactory spread. This can be 
achieved by participating in an investment fund which is managed by 
investment experts. There are basically two types. First the unit trust, in which 
the managers receive money from investors, and form a single fund, divided 
up into units which are owned by the investors. The management is paid 
expenses and salary. The investors have the advantage of investment 
expertise, and of the spread of investments. Units in a trust can be bought and 
sold. Secondly, the misleadingly named investment trust. This is a limited 
company in which shares can be bought and sold like other shares. The 
company buys shares in other companies, and the investors receive their 
return in the form of dividends from the investment trust. 

C. Express Powers of Investment 

A trustee may be given wide power by the trust instrument to 18-010 
select investments; or his selection may be left to investments authorised by 
the general law. Express clauses at one time were strictly construed, 
reflecting the court's fear of investment in ordinary shares in the 
nineteenth century. Thus it seemed to be established that words such as a 
"power to invest in such securities as they might think fit"

32
 gave power 

merely to select among securities then authorised for trustee investment. This 
had changed by the time of Re Harari 's Settlement Trusts,

33
 where the words 

"in or upon such investments as to them may seem fit" permitted the trustees 
to invest in equities. 

It is likely to remain the usual practice to include a clause giving 
trustees wide powers of investment even after the extension of in-
vestment powers by the Trustee Act 2000; and the trustees, or other 
persons, may be given authority to amend the power.

34
 

D. The Purchase of Land 

Until recently trustees could not purchase land unless the trust   18-011 
instrument so provided. Even where the instrument did authorise  

"  S e e  ( 19 9 5 )  9 2 / 09  L . S . G a z .  p . 1 8  ( A .  H a r r i s ) .  
32 Re Br a i t hwai t e  (188 2)  21  C h.D .  1 21;  f i e  Mar yon -Wi l son ' s  Es ta t e  [ 191 2]  1  Ch .  55 .  
33 [1949] 1 All E.R. 430. 
34 

Re Harari's S.T., above, at 434. 
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investment in land, we saw that the purchase of a house for the 
occupation of a beneficiary was not an "investment."

35
 Statutory 

power to purchase land was first given to trustees of land by the 
Trusts of Land and Appointment of Trustees Act 1996.

36
 The power 

has now been widened and extended to trustees in general by the 
Trustee Act 2000. Subject to any restriction or exclusion in the trust 
instrument, trustees may acquire freehold or leasehold land in the 
United Kingdom: 

(a) as an investment, or 
(b) for occupation by a beneficiary, or 
(c) for any other reason.

37
 

There is no restriction as to the length of any lease which may be 
acquired. Trustees who acquire land under this provision have all the 
powers of an absolute owner in relation to the land for the purpose 
of exercising their functions as trustees.

38
 The statutory duty of care 

applies to trustees in the exercise of their powers under the Act in 
relation to land and also to the exercise of express powers relating to 
land.

39
 Land outside the United Kingdom is excluded from the 

statutory power because such a purchase could create problems in a 
jurisdiction which does not recognise trusts. Trustees may, however, 
be given express power to purchase such land. 

Trustees' power to invest in a mortgage of land is dealt with 
below.

40
 

E. Authorised Investments 

18-012 i. Traditional Rule. The rules on investment by trustees have 
been governed by the principles, first that trustees must avoid all risk 
to the capital of the fund, and secondly, that the value of the £ will 
remain stable. Throughout the nineteenth century, the system 
worked well enough. At first, trustees were restricted to consols,

41 

and were subsequently permitted to choose among a narrow range of 
fixed interest investments, known as trustee securities. Investment 
was not yet a technical or specialised matter. The income beneficiar-
ies were assured of an income, and the capital was secure. But 
progressive inflation changed all that. 

33
 Re Power [1947] Ch.  572, above,  para . 18 -005. 

36 
s.6(3). 

37 
T.A. 2000, s.8.  Only the acquisi tion of a legal estate in the land is permitted. The provision  
does not  apply  to  set t l ed l and;  s .10.  

38 
ibid.,  s.8(3). 

39 
ibid. ,  Sch. l ,  para .2 .  

40 
Below, para. 18-014. 

41 
Fixed interest  Government  securi t i es  wi thout  redempt ion date .  
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Much of the problem of the decline of the value of the currency 
should be solved by investment in equities. A purchaser of a share in 
a company owns a share of the operation. If the business prospers, 
its actual value may increase. Assume, however, that the actual 
value of the business remains the same; if the value of money is 
reduced to one-third, the value of the shares will treble, providing "a 
hedge against inflation". 

But in times of recession, the prices of ordinary shares fall even 
faster than those of gilts. Prices on investment exchanges are estab-
lished by buyers and sellers, and a number of irrational factors play 
their part in establishing and undermining confidence. The overall 
prices of shares are gauged by an index called the Financial Times 
Index.

42
 The fluctuations in prices underline the dangers involved in 

investment in ordinary shares, and emphasise the need for expertise 
in selecting investments; and the avoidance of speculation. 

ii. Trustee Investments Act 1961. Authorised investments were 
extended by the Trustee Investments Act 1961. The object of the Act 
was to permit trustees to invest a proportion of trust funds in equi-
ties. The original permitted proportion was one-half, but the Treas-
ury increased this to three-quarters, pending a more fundamental 
reform of trustee investments.

43
 

The Act of 1961 had long been criticised as outdated, and it was 
invariably side-stepped in any well-drawn trust by the provision of 
wider powers. Nevertheless, the Act remained an obstacle in cases 
such as trusts arising on intestacy or under home-made wills. The 
criticisms were broadly twofold. First, the Act had not kept pace 
with the developments in the world of investments and thus did not 
permit trustees to utilise many advantageous investments. Secondly, 
its machinery was cumbersome as a result of the requirement of 
division of the fund before any investment in equities could be 
made. 

iii. Trustee Act 2000. The expansion of investment powers was 
one of the major purposes of the Trustee Act 2000. The new legisla-
tion substantially widens investment powers so that trust income 
may be maximised without eroding the capital. The beneficiaries 
remain protected by the requirement of professional advice, the 
financial services legislation and the general law on investment 
duties. 

Before examining the investment provisions of the new Act in 
detail, mention should be made of the modern "portfolio theory", 

18-013 

18-014 

42 
This  i s  now the FT30-sha re index .  Si nce 1984 the re  i s  a l so the b roader -based FT -SE 100  
Index. 

43 
Trustee Investments  (Divi sion o f  T rust  Fund) Order  (S. I .  1996  No.845 ) .  
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whereby trustees' investment decisions must be evaluated not in 
relation to individual assets in isolation but in the context of the trust 
portfolio as a whole and as part of an overall investment strategy.

44 

This theory has been approved by the Law Commission.
45

 Although 
not expressly dealt with in the new legislation, it may now be 
regarded as part of the general law.

46
 

Section 3 of the Trustees Act 2000 provides that, subject to the 
other provisions of Part II of the Act, "a trustee may make any kind 
of investment that he could make if he were absolutely entitled to 
the assets of the trust". This is called "the general power of invest-
ment", and it applies to trusts whenever created.

47
 The general 

power is additional to any express powers, but may be restricted or 
excluded by the trust instrument or by other legislation.

48
 For exam-

ple, a settlor may wish to exclude investments he does not consider 
ethical.

49
 The general power does not apply to trustees of pension 

funds or authorised unit trusts, nor to trustees managing common 
investment or common deposit schemes under the Charities Act 
1993.

50
 Trustees in these categories are subject to their own statutory 

regimes. 
Trustees' powers to acquire land have already been dealt with.

51 

So far as mortgages are concerned, the limited powers contained in 
the Trustee Act 1925 and the Trustee Investments Act 1961 have 
been replaced by a power to invest by way of a loan secured on 
land.

52
 It appears from the general power to acquire land contained 

in s.8, which is confined to legal estates, that any secured loan must 
take effect by way of a legal mortgage, as under the previous law, 
although the point is unclear. While the power to acquire land is 
restricted to land in the United Kingdom, there is no geographical 
limit on other investments. 

F. The Standard Investment Criteria 

18-015 Section 4 of the Trustee Act 2000 provides that trustees must have 
regard to the standard investment criteria when exercising any statu-
tory or express power of investment. They must "from time to time 

44 See (1995) T.L.I. 71 (Lord Nicholls); (1996) 10 T.L.I. 102 (E. Ford); (2000) 14 T.L.I. 75 (I. 
Legair). 

45No.260 (1999), Trustees' Powers and Duties, p.23. It was also adopted in a Treasury 
consultation paper; Investment Powers of Trustees (May 1996), paras. 35(ii), 40(iii). 

46 See Law Com. C.P. 175 (2004), Capital and Income in Trusts: Classification and Appor-
tionment, para. 1.3: "The 2000 Act embraces modern portfolio investment theory in which 
the main concern of the investor is to balance overall growth and overall risk." T.A. 
2000, s.7. The Act of 1961 is substantially, although not entirely, repealed. ibid., s.6. No 
provision in a trust instrument made before August 3, 1961 is to be treated as a 
restriction or exclusion; 
Below, para. 18-019. T.A. 
2000, ss.36-38. Above, 
para. 18-011. T.A. 2000, 
s.3(3), (4). 

s.7(2). 
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review the investments of the trust and consider whether, having 
regard to the standard investment criteria, they should be varied". 
The standard investment criteria are: 

"(a) the suitability to the trust of investments of the same kind as 
any particular investment proposed to be made or retained and of 
that particular investment as an investment of that kind, and (b) 
the need for diversification of investments of the trust, in so far as 
is appropriate to the circumstances of the trust". 

These criteria are based on similar provisions in the Trustee Invest-
ments Act 1961 and, in conjunction with the duty to review, are 
consistent with the "portfolio theory" discussed above.

53
 Diversifi-

cation is particularly important with large funds.
54

 A small fund may 
achieve it by investing in unit trusts or shares in an investment trust 
company.

55
 

G. Advice 

Section 5 of the Trustee Act 2000, following similar provisions in 18-016 
the previous legislation, requires trustees to obtain and consider proper 
advice about the way in which, having regard to the standard investment 
criteria, the power of investment (whether express or statutory) should be 
exercised. Similarly, when reviewing the investments, the trustees must obtain 
and consider proper advice as to whether the investments should be varied. 
"Proper advice" is the advice of a person who is reasonably believed by the 
trustees to be qualified to give it by his ability in and practical experience of 
financial and other matters relating to the proposed investment.

56 
The advice 

need not be written. By way of exception, trustees need not obtain such 
advice if they reasonably conclude that, in all the circumstances, it is 
unnecessary or inappropriate to do so.

57
 An example may be when they 

propose to make a small and secure investment. 
The trustees must, of course, consider the advice and then make 

their own decision.
58

 They must not repose blind faith in the adviser. 
They may, however, delegate investment decisions, as discussed 
below. In the case of a trust corporation, there seems no reason why 

53 
Above, para.18-014. 

54 
Cow an v  Scargi l l  [1985] Ch. 270;  N est le  v  Nat i onal  W estmi nst er  B ank pic  [1993] 1 W.L.R.  
1260. 

5 3
 Above, para. 18-009. 

56 
Persons act i ng as  i nvestment  advi se r s  must  be aut hori sed under  Financi al  Se rvi ces  and  
Market s  Act  2000,  s . 19.  

57 
T.A.  2000,  s .5(3).  

58 
Shaw v Gates [1909] 1 Ch.  389;  M art in  v  Ci ty  of  Edinburgh  Di st ric t  Counci l  [1988] S.L.T.  
329;  Jo n e s  v  A M P  P e r pe t u a l  T r u s t e e  C o m p a ny  N Z  L t d  [1994]  1  N .Z.L.R .  690.  
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the advice should not be that of a competent officer, as under the 
previous law. 

H. Duty of Care 

18-017 Prior to the Trustee Act 2000, the standard of conduct required of 
a trustee was that of the "prudent man of business".

59
 This has been 

reformulated by s.l of the Trustee Act 2000, which provides that a 
trustee must exercise such care and skill as is reasonable in all 
circumstances. What is reasonable will vary according to whether 
the trustee is a layman or a professional.

60
 The duty of care applies 

to trustees in the exercise of statutory or express powers of invest-
ment, including their duty to have regard to the standard investment 
criteria and to obtain and consider proper advice.

61
 It applies also in 

relation to their power to acquire land.
62

 So, for example, trustees 
may be in breach of duty if they invest by way of a secured loan 
which equals the value of the property, leaving no margin for depre-
ciation, even though the former restrictions on the amount of the 
loan have gone. As will be seen in the following section, trustees 
may delegate investment decisions and may appoint nominees and 
custodians to hold the trust investments. The duty of care applies 
also to the exercise of these powers.

63
 

I. Delegation of Investment Powers 

18-018 We have seen that investment normally needs expert advice. Trus-
tees may wish to go further and delegate their investment powers to 
a professional such as an investment manager authorised under the 
financial services legislation. As this involves the delegation of a 
discretion, it could not be done prior to the Trustee Act 2000 unless 
permitted by the trust instrument. An exception existed in the case 
of pension trustees,

64
 but other trustees (in the absence of an express 

power) needed to apply to court for an extension of investment 
powers.

65
 Alternatively, they could delegate by power of attorney 

under s.25 of the Trustees Act 1925. 
Reform of this area was one of the major purposes of the Trustee 

Act 2000. Section 11 achieves this by listing functions which may 
not be delegated, investment powers being omitted from the list. 
Where investment powers are delegated, the agent must satisfy the 

59
 Speight v Gaunt (1883) 9 App. Cas. 1. 

"Above, para. 17-003. 
61 T.A. 2000, Sch.l, para.l. 
62 

ib id . ,  para.2. 
63 

ib id . ,  para.3. 
64 

Pensi ons Act  1995 ,  s . 34 .  Thus  t he new powers i n  the  Trust ee Act  2000  do  not  appl y t o  
pension t rusts .  

65 
See Anker-Petersen v Anker-Petersen (1998) 12 T.L.I. 166 (decided 1991). 
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requirements relating to the standard investment criteria and the 
duty to review the investments from time to time.

66
 He does not, 

however, need to obtain advice if he is the kind of person from 
whom the trustees could properly have obtained advice.

67
 The dele-

gation of asset management functions
68

 must be done by an agree-
ment in writing or evidenced in writing.

69
 Further, the trustees must 

prepare a "policy statement" giving guidance as to how these func-
tions should be exercised in the best interests of the trust, and the 
agent must agree to comply with it.

70
 

Section 16 of the Trustee Act 2000 confers on trustees the power 
to appoint a nominee (save in regard to settled land) and to vest the 
trust property in question in the nominee. Section 17 permits the 
appointment of a custodian, to undertake safe custody of the assets 
in question or of any documents or records concerning them. Nei-
ther power applies to a trust which has a custodian trustee.

71
 There 

are various restrictions as to who may be appointed as a nominee or 
custodian.

72
 Normally the agent will be a person who carries on a 

business including acting as a nominee or custodian. The trustees 
may appoint one of their number if that one is a trust corporation, or 
may appoint two (or more) of their number if they are to act as joint 
nominees or joint custodians.

73
 Charity trustees must act in ac-

cordance with guidance given by the Charity Commissioners con-
cerning the selection of a nominee or custodian.

74
 

The trustees may pay the nominee or custodian from the trust 
fund, and, if reasonably necessary, may appoint him on terms which 
permit him to appoint a substitute, restricting his liability, or permit-
ting him to act in circumstances capable of giving rise to a conflict 
of interest.

75
 This reflects the fact that persons acting as nominees or 

custodians may in practice insist on the inclusion of such terms. 
Unless the trust instrument provides otherwise, trustees who dele-

gate to investment managers, nominees or custodians must keep the 
arrangements under review, including the review of any policy state-
ment.

76
 Trustees are not liable for the default of such agents unless 

6 6
T.A. 2000, 

67 
ibid .,  s.l 3(2). 

68 
These a re  investment ,  the acquisi t ion of  p roperty ,  t he management  of  t rust  property  and  
di sposing o f  the property o r  o f  interest s  in  i t ;  s . !5(5) .  

6 9
T.A.  2000,  s .15.  

70 
T.A.  2000,  s .15.  This  may refer  to  l iquidi ty ,  the balance between capi ta l  and income,  o r  
ethical  considerat ions.  

71 
ibid., ss.!6(3), 17(4). Nor do they apply to assets vested in the official custodian for  
charities. For bearer securities, see s.18. 

72 
ib id . ,  s.19. 

73 
The trustee(s) so appointed must satisfy the conditions laid down in s.19, e.g.  that  he or they 
car ry on a  business  including ac t ing as  a  nominee o r  custodian.  

74 
Current  guidance may be found in  the  publ icat ion CC42.  

7 3
 T.A. 2000, s.20. 

7 6
 ibid .,  ss.21, 22. 
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they have failed to comply with the statutory duty of care when 
making the appointment or reviewing the arrangements.

77
 The duty 

of care applies to the exercise of statutory or express powers to 
appoint agents, nominees or custodians. It applies in particular to the 
selection of the person who is to act, the terms upon which he is to 
act, and the preparation of a policy statement where asset manage-
ment functions are delegated.

78
 If, however, the trustees fail to act 

within their statutory powers of delegation, the appointment of the 
agent, nominee or custodian is not thereby invalidated.

79
 

As in the case of other powers conferred by the Trustee Act 2000, 
the power to delegate to investment managers, nominees and custo-
dians applies to trusts whenever created, but is subject to any restric-
tion or exclusion in the trust instrument or other legislation.

80 

Further details of the general power of delegation will be found in 
Chapter 20. 

J. General Duty in Choosing Investments; Ethical 
Investments 

18-019 We have seen that the Trustees Act 2000 provides a framework 
for the exercise of trustee investment powers. The traditional stan-
dard of the "prudent man of business"

81
 has been reformulated by 

section 1 of the Act as a duty to exercise such care and skill as is 
reasonable in the circumstances. No doubt it remains true that trus-
tees must avoid investments "which are attended with hazard".

82 

Although a trustee now has statutory power to "make any kind of 
investment that he could make if he were absolutely entitled to the 
assets of the trust",

83
 the fact that he is not absolutely entitled places 

him in a different position from an absolute owner, who may specu-
late as he pleases. He must also consider the competing interests of 
the life tenant and the remainderman, investing so as to provide a 
reasonable income, and to keep secure the capital.

84
 We have seen 

that the modern "portfolio theory"
85

 requires the investment deci-
sions of trustees to be made and evaluated in the context of the 
portfolio as a whole rather than in relation to individual assets. 

77 
ib i d . ,  s .23. See s .23(2)  for l i abi l i ty  for  subst i tute  agent s .  

78 
ibid., Sch.l, para.3. 

79 ibid., s.24. 
80 

T.A.  2000,  ss .26,  27.  
81 

Speight v Gaunt (1883) 9 App.Cas. 1; cf. Nestle v National Westminster Bank pic [1993] 1 
W.L.R. 1260 (standard of prudence regarded as "undemanding" and likely to result in  
complacency   and   inactivity).   See   generally   [1983]   Conv.    127   (P.   Pearce   and 
A. Samuels). 

^Learoyd v Whiteley (1887) 12 App.Cas. 727 at 733. 
83 

Trustee Act  2000, s .3 .  
84 

Below,  Ch.19.  
85 

Above, para.18-014. This is reflected in Pensions Act 1995, s.35; above, para.16-016. 
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These general investment duties were reviewed in Nestle v Na-
tional Westminster Bank pic*

6
 where the remainder beneficiary 

complained that the fund of £270,000 would have been worth over 
£lm if properly invested. The claim failed because, although the 
trustees had failed to appreciate the scope of their investment power 
and to conduct regular reviews, the beneficiary had not proved that 
these failures had resulted in wrong investment decisions and loss. 
Although the investments fell "woefully short" of maintaining the 
real value of the fund, failure to maintain the value was not in itself a 
breach of trust, as to do so would require extraordinary skill and 
luck, and would at times be impossible.

87
 Further, the trustees were 

entitled and bound to consider tax implications, which justified in-
vestment in government stock rather than equities where the life 
tenant was non-resident. In the absence of such special factors, 
however, it was accepted that trustees should invest at least half of 
the fund in equities. If the case had arisen after the Trustee Act 2000, 
no doubt the trustees would have been held to be in breach of the 
statutory duty of care, but the issue of establishing loss would re-
main. A trustee who commits a mere error of judgment is unlikely to 
be held in breach of the duty of care.

88
 

The question whether trustees may adopt non-financial invest-
ment criteria arose in Cowan v Scargill.

99
 

A mineworkers' pension fund with large assets and very wide 
powers of investment was managed by ten trustees, of whom five, 
including the defendant, were appointed by the National Union of 
Mineworkers. They were assisted in investment decisions by an 
advisory panel of experts. An investment plan was submitted, 
which the union trustees, on the basis of union policy, refused to 
accept unless it was amended so that there should be no increase 
in overseas investments; those already made should be with-
drawn; and there should be no investment in energies in competi-
tion with coal. It was held that the trustees would be in breach of 
duty if they refused to adopt the investment strategy. They must 
exercise their powers in the best interests of present and future 
beneficiaries. If the purpose of the trust was the provision of  

6 [1993] 1 W.L.R. 1260; (1992) 142 N.LJ. 1279 (J. Martin); [1993] Conv. 63 (A. Kenny);  
[1998] Conv. 352 (G. Watt and M. Stauch). See also Law Com. C.P. 175 (2004), Capital 
and Income in Trusts, Classification and Apportionment, paras 5.67-5.76. 

7 See Jones v AMP Perpetual Trustee Company NZ Ltd [1994] 1 N.Z.L.R. 690 (trustee is 
neither insurer nor guarantor of fund). 

8 See Jones v AMP Perpetual Trustee Company NZ Ltd, above (not liable for mere error of 
judgment in retaining shares in a falling market). 

' [1985] Ch. 270; (1984) 81 L.S.Gaz. 2291 (S. Butler); All E.R.Rev. 1984, 306 (P. Clarke). 
See also Uniform Prudent Investor Act 1994, s.5 (U.S.A.), requiring investment solely in 
the interest of the beneficiaries; Modern International Developments in Trust Law (ed. D. 
Hayton), Ch. 11 (J. Langbein). 



552 Duties of Trustees 

financial benefit, the best interests of the beneficiaries normally 
meant their best financial interests. This duty to the beneficiaries 
was paramount. The trustees must exercise their investment pow-
ers so as to yield the best return, putting aside personal interests 
and social and political views. If investments in, for example, 
armaments, tobacco or South African companies, were beneficial, 
they must not refrain because of their own views, however sin-
cere. But financial benefit was not inevitably paramount. If all the 
beneficiaries were adults with strict views on, say, tobacco, it 
might not "benefit" them to make such investments. Here, how-
ever, there was no justification for reducing the benefit because 
the trustees had an investment policy intended to assist the union 
or the industry. The trustees were pursuing union policy, and the 
ultimate sanction was removal.

90
 

18-020 It is difficult to see, however, why the trustees would be failing in 
their duties if they confined themselves to the investments proposed 
by the union trustees. In the case of a pension fund, maintenance of 
the prosperity of the industry must be in the financial interests of the 
beneficiaries, and to invest in a competing industry may be harm-
ful.

91
 Overseas investments may be risky, and there is an ample 

range of authorised investments at home: "no trust fund is so big as 
to exhaust the home market."

92
 Perhaps the outcome would have 

been different if the union trustees had not argued their case on 
ideology rather than law.

93
 

Presumably there would be no breach if trustees were to pursue an 
ethical investment policy only after satisfying themselves that their 
selected investments were at least as financially sound as those 
rejected on ethical grounds (a "socially sensitive" policy).

94
 The 

point is that they must not fetter their discretion by adopting a policy 
which excludes any consideration of the financial merits of a partic-
ular class of investments (a "socially dictated" policy). Thus in 
Martin v City of Edinburgh District Council

95
 the Scottish court 

granted a declaration that a policy to oppose apartheid by disinvest-
ing in companies which had South African interests was a breach of 

90 
Damages  woul d not  be r ecoverabl e  un l ess  t he  pol icy  was i mpl emented  and caused  loss ,  
which is  unl ikely.  

91 
This argument was rejected by Megarry V.C. on the facts.  The miners'  pension fund is ful ly  
funded and i s  unusual  in that  i t s value far  exceeds that  of  the decl ining coal  indust ry, and  
there  a re  many more  pensi oners  t han  mine rs .  

92 
[1985] Conv.  52 at  53 (P.  Pearee and A.  Samuels) .  Overseas investments  are  permit t ed by  
the Trustee Act  2000.  

93 
(1986)  102 L.Q.R.  32 ( J .  Far ra r  and J .  Maxton) .  See al so (1980) 79  Mich.  L.Rev.  72 (J .  
Langbein and R.  Posner ) .  

94 
See general ly (1990) 4 Trust  Law & Pract ice  25 (P. Docking and I.  Pittaway); (1990) 87/23  
L.S.Gaz. 17 (N. Convey);  (1991) 5  T.L.I.  157 (R. Ell ison);  (1994) 8  T.L. I.  10 (L. Iri sh and  
A.  Kent ) ;  (1995) 9  T.L. I .  71 (Lord  Nichol l s) .  

95 [1988] S.L.T. 329. 
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duty, even though no loss was incurred. The trustees (the local 
authority) had failed to consider whether their policy was in the best 
financial interests of the beneficiaries. These principles should be 
adhered to whether the trustees have a negative investment policy 
(to avoid certain types of investments) or, less commonly, a positive 
investment policy (to make only certain types of investments). They 
must remember that their duty is the provision of financial benefits, 
"not the reform of the world."

96
 

In the case of a charity, an additional factor is that the trust is 
pursuing an aim, so that the question arises whether the trustees can 
invest in undertakings which are incompatible with their objective. 
For example, can trustees of a cancer charity invest in the tobacco 
industry?

97
 As we have seen, trustees (including charity trustees) 

must have regard to "the suitability to the trust of investments of the 
same kind as any particular investment proposed to be made or 
retained".

98
 In Harries v Church Commissioners for England

39
 the 

plaintiff claimed that the Commissioners, whose purpose was to 
promote the Christian faith through the Church of England, should 
not invest in a manner incompatible with that purpose even if this 
involved a risk of significant financial detriment. It was held that 
they could take non-financial ethical considerations into account 
only in so far as they could do so without jeopardising the profitabil-
ity of investments. Their charitable purpose would be best served by 
seeking the maximum financial return. There might be rare cases 
where certain investments would directly conflict with the objects of 
the charity (as in the cancer/tobacco example). In these cases the 
trustees should not make such investments even if this results in 
financial detriment, but this was unlikely to arise because of the 
width of other investments. There might also be rare cases where a 
particular investment might alienate potential donors or recipients. 
The Commissioners already had a policy which excluded invest-
ment in armaments, gambling, tobacco, newspapers and South Af-
rica, considering that there was an adequate width of alternative 
investments, and the propriety of this was not doubted.' 

s(1991) 5 T.L.I. 157 at 165-166; Harries v Church Commissioners for England, below 
(trustees must not make moral statements at the expense of the trust). 

7 See B.M.A. Report on Investment in the U.K. Tobacco Industry; (1982) 45 M.L.R. 268 (H. 
Beynon); (1987) 1 Trust Law & Practice 162 (J. Thurston); Annual Report of the Charity 
Commissioners, 1987, paras. 41-45; Annual Report 1996, paras. 54-55 (pooled funds set 
up to exclude incompatible investments). The Charity Commissioners have issued guidance 
in publication CC14. 

1 Trustee Act 2000, s.4(3)(a). 
' [1992] 1 W.L.R. 1241; [1992] Conv. 115 (R. Nobles); (1992) 55 M.L.R. 587 (P. Luxton); 

(1992) 6 T.L.I. 119 at 123 (Lord Browne-Wilkinson). 
1 The Commissioners appeared to have fettered their discretion, but this seems permissible 

where the excluded investments conflict with the charity's purpose, even if not directly 
incompatible. 
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"the draconian course of threatening to remove, or actually remov-
ing, the board in favour of compliant directors,"

15
 which is asking a 

lot of the trust department of a bank. Brightman J. was able to avoid 
the practical difficulties of such a course by finding that the mem-
bers of the board were "reasonable persons, and would (as I find) 
have followed any reasonable policy desired by the bank had the 
bank's wishes been indicated to the board."

16
 It is now common for 

the trust deed to contain a provision relieving the trustees of any 
duty to involve themselves in the affairs of the company in which 
they have a majority holding. 

L. Extension of Investment Powers by the Court 

18-023 Trustees may apply to court under s.57 of the Trustee Act 1925
17 

or under the Variation of Trusts Act 1958
18

 to widen investment 
powers. An application under s.57 is more convenient provided the 
beneficial interests are not affected.

19
 Applications have been rare 

since the passing of the Trustee Investment Act 1961, the court 
taking the view (here described as the Re Kolb principle

20
), that 

special circumstances have to be shown to justify an extension 
beyond the powers conferred by a modern statute. The question 
arose in Mason v Farbrother

2
^ concerning a pension fund which 

had limited investment powers. By 1982, as a result of inflation, the 
fund had vastly increased, and the trustees wished to have wider 
powers. They applied to court under section 57 of the Trustee Act 
1925.

22
 It was held that there was no absolute rule that the court 

should not widen investment powers after the 1961 Act. The court 
approved a wide modern clause, as there were special circum-
stances, which included the effect of inflation and the fact that it was 
in the nature of a public fund. 

A different approach was subsequently taken by Megarry V.C. in 
Trustees of the British Museum v Att-Gen,

23
 where the trustees were 

5 ibid., at 530. 
6 ibid. The Virgin Islands Special Trusts Act 2003 removes this duty in relation to "VISTA 

trusts." 
7 Below, para.22-007. 
8 Below, para.22-012. 
3 Anker-Petersen v Anker-Petersen; (1998) 12 T.L.I. 166 (decided 1991). 
yRe Kolb's Will Trusts [1962] Ch. 531; Re Cooper's Settlement [1962] Ch. 826; Re Clarke's 

Will Trusts [1961] 1 W.L.R. 1471. ' [1983] 2 All E.R. 1078; 
[1984] Conv. 373 (H. Norman). 
2 The application under the 1958 Act did not proceed because of difficulties with the repre 

sentative parties. The aspect concerning the court's inherent jurisdiction to approve a 
compromise is dealt with below, para.22-005. 

3 [1984] 1 W.L.R. 418. See also Steel v Wellcome Custodian Trustees Ltd [1988] 1 W.L.R. 
167; [1988] Conv. 380 (B. Dale). (Trustees of large charity with funds of £3,200 million 
including share capital in W. Ltd which could not be sold sought wider powers of beneficial 
owner. Variation approved, having regard to size of fund, eminence of trustees and provi 
sions requiring advice). 
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duty, even though no loss was incurred. The trustees (the local 
authority) had failed to consider whether their policy was in the best 
financial interests of the beneficiaries. These principles should be 
adhered to whether the trustees have a negative investment policy 
(to avoid certain types of investments) or, less commonly, a positive 
investment policy (to make only certain types of investments). They 
must remember that their duty is the provision of financial benefits, 
"not the reform of the world."

96
 

In the case of a charity, an additional factor is that the trust is 
pursuing an aim, so that the question arises whether the trustees can 
invest in undertakings which are incompatible with their objective. 
For example, can trustees of a cancer charity invest in the tobacco 
industry?

97
 As we have seen, trustees (including charity trustees) 

must have regard to "the suitability to the trust of investments of the 
same kind as any particular investment proposed to be made or 
retained".

98
 In Harries v Church Commissioners for England

39
 the 

plaintiff claimed that the Commissioners, whose purpose was to 
promote the Christian faith through the Church of England, should 
not invest in a manner incompatible with that purpose even if this 
involved a risk of significant financial detriment. It was held that 
they could take non-financial ethical considerations into account 
only in so far as they could do so without jeopardising the profitabil-
ity of investments. Their charitable purpose would be best served by 
seeking the maximum financial return. There might be rare cases 
where certain investments would directly conflict with the objects of 
the charity (as in the cancer/tobacco example). In these cases the 
trustees should not make such investments even if this results in 
financial detriment, but this was unlikely to arise because of the 
width of other investments. There might also be rare cases where a 
particular investment might alienate potential donors or recipients. 
The Commissioners already had a policy which excluded invest-
ment in armaments, gambling, tobacco, newspapers and South Af-
rica, considering that there was an adequate width of alternative 
investments, and the propriety of this was not doubted.' 

96 ( 1 9 9 1 )  5  T . L . I .  1 5 7  a t  1 6 5 - 1 6 6 ;  H a r r i e s  v  C h u r c h  C o m m i s s i o n e r s  f o r  E n gl a n d ,  b e l o w  
( t rus t ee s  mu st  no t  ma ke  m ora l  s t a t em ent s  a t  t he  ex pen se  of  t he  t ru s t ) .  

97 See B.M.A. Report  on Investment  in the U.K. Tobacco Indust ry;  (1982) 45 M.L.R. 268 (H.  
Beynon);  (1987)  1 Trust  Law & Pract i ce 162  (J.  Thurston);  Annual  Report  o f t he  Chari t y  
Commissioners ,  1987 ,  paras.  41^15;  Annual  Report  1996,  paras.  54 -55 (pool ed funds  set  
up to exclude  incompat ible investments).  The Chari ty Commissioners have issued guidance  
in  publ i cat i on  CC14.  

98 Trust ee Act  2000,  s .4 (3)(a ) .  
99 [1992] 1  W.L .R.  1241;  [1992 ]  Conv.  115 (R . Nobles);  (1992) 55  M.L .R.  587 (P .  Luxton);  

(19 92)  6  T .L . I .  11 9  a t  12 3  (L or d  Br o wne - Wi lk inson ) .  
'  The Commissioners appeared to have fet tered thei r discret ion,  but  this seems permissibl e  

where the excluded investments conf l ict  wi th the chari ty ' s  purpose ,  even i f  not  di rect ly 
incompat ible.  
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A settlor may secure ethical investments by providing in the 
instrument that the trustees must or must not make certain kinds of 
investments.2 Where the trustees have delegated their investment 
powers, any such direction by the settlor will be reflected in the 
policy statement which they must prepare for the agent.3 Where the 
trust instrument is silent on the matter, trustees may include ethical 
considerations in the policy statement, subject to their general law 
duties discussed above. The guidance in the policy statement must 
be formulated "with a view to ensuring that the functions will be 
exercised in the best interests of the trust" ,4 and the statutory duty of 
care applies to its preparation.5 

The investment policy of pension trustees must now be explicit as 
to the extent (if any) of ethical considerations.6 

K. Trustees Holding Controlling Interest in a Company 18-021 Difficult 
questions arise in relation to the trustees' duties where the trust owns a 
controlling interest in a company. The first question is whether the 
shareholding is a proper investment at all. If the company is a private 
company, as is the usual case in this situation, express authorisation was 
needed prior to the Trustee Act 2000 to purchase such shares. Now the issue 
is whether such a purchase satisfies the standard investment criteria laid 
down in section 4 of the new Act.7 Usually the question is one of retention. A 
provision expressly authorising retention is desirable (whether the holding is a 
majority or a minority), but the right to retain will be implied where the trust 
deed or will specifically refers to the property, as in the case of a specific 
bequest on trust.8 A right to retain does not impliedly authorise a right to 
purchase more of the shares.9 

But that is not the end of the matter. It is not sufficient for the 
trustees to determine that the investment is suitable, and leave it at 
that. For the company or its directors may engage in practices which 
are wholly unsuitable for a trust investment, such as speculative 
activities. Can the trustees shelter behind the directors, whose acts 
they are in a position to control? 

2 
Trustee Act 2000, s.6(l)(b); Harries v Church Commissioners for England, above. 

3 
Trustee Act 2000, s.!5(2). 

4 
Trustee Act 2000, s.!5(3). 

5 
ibid., Sch.l, para.3. 

'Pensions Act 1995, s.35. The investment provisions of the 1995 Act remain in force 
although much of the Act has been repealed by Pensions Act 2004. 

7 
Above, para.18-015. 

8 
Re Pugh [1887] W.N. 143; Re Van Straubenzee [1902] 2 Ch. 779. 

L>
 Re Pugh, above. 
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In Bartlett v Barclays Bank Trust Co. Ltd,
10

 the bank was 
trustee of the Bartlett trust. The sole asset of the trust was a 
shareholding amounting to virtually all the shares in a family 
property company, which held some £500,000 worth of rent-
producing properties. 

Tax would need to be paid on the death of the life tenants, and a 
suggestion was made that cash would be more easily raised if the 
company went public; and merchant bankers advised that a public 
issue would be more successful if the company were not only a 
manager of existing property, but a developer of new properties 
also. The bank agreed to a policy of active development, so long 
as the income available to the income beneficiaries was not 
prejudiced. 

The board then embarked upon speculative developments, one 
of which was a disaster, because planning permission for the 
intended office development could not be obtained. This resulted 
in a large loss to the trust shareholding. 

The Bank was held liable. It was not sufficient that they believed 
the directors to be competent and capable of running a profitable 
business. Their duty was "to conduct the business of the trust with 
the same care as an ordinary prudent man of business would extend 
to his own affairs."

11
 To do that it was necessary, especially as the 

bank was aware that the company was moving into speculative 
development, to get the fullest information on the conduct of the 
business; and not merely to be content with the supply of informa-
tion which they received as shareholders. Cross J. in Re Lucking's 
Will Trusts

12
 held that a controlling shareholder should insist on 

being represented on the board; but Brightman J. treated this as one 
convenient way of ensuring that all the necessary information was 
available.

13
 

So the controlling shareholder must obtain the necessary informa-
tion, as a means of "enabling the trustee to safeguard the interests of 
the beneficiaries."

14
 How do the trustees do that? Ultimately, of 

course, the majority shareholder will get its way; as by adopting  

10 [1980] Ch. 515; Walker v Stones [2001] Q.B. 902. See (1995) 9 T.L.I. 71 at 76 (Lord 
Nicholls). 

11 [1980] Ch. 515 at 531, quoting Speight v Gaunt (1883) 9 App.Cas. 1. Now the question 
would be whether the trustees had complied with the duty of care under Trustee Act  
2000, s.l. 

12 [1968] 1 W.L.R. 866 at 874. 
" [1980] Ch. 515 at 533. "Other methods may be equally satisfactory and convenient depend-

ing upon the circumstances of the individual case. Alternatives which spring to mind are the 
receipt of copies of the agenda and minutes of board meetings if regularly held, the receipt 
of monthly management accounts in the case of a trading concern . . .  the possibilities are 
endless __ " See Re Miller's Trust Deed (1978) 75 L.S.Gaz. 454, where one of the trustees 
was a member of a firm of accountants which acted as auditors for the company. 

14 ibid., at 534. 

18-022 
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"the draconian course of threatening to remove, or actually remov-
ing, the board in favour of compliant directors,"

15
 which is asking a 

lot of the trust department of a bank. Brightman J. was able to avoid 
the practical difficulties of such a course by finding that the mem-
bers of the board were "reasonable persons, and would (as I find) 
have followed any reasonable policy desired by the bank had the 
bank's wishes been indicated to the board."

16
 It is now common for 

the trust deed to contain a provision relieving the trustees of any 
duty to involve themselves in the affairs of the company in which 
they have a majority holding. 

L. Extension of Investment Powers by the Court 

18-023 Trustees may apply to court under s.57 of the Trustee Act 1925" 
or under the Variation of Trusts Act 1958

18
 to widen investment 

powers. An application under s.57 is more convenient provided the 
beneficial interests are not affected.

19
 Applications have been rare 

since the passing of the Trustee Investment Act 1961, the court 
taking the view (here described as the Re Kolb principle

20
), that 

special circumstances have to be shown to justify an extension 
beyond the powers conferred by a modern statute. The question 
arose in Mason v Farbrother,

21
 concerning a pension fund which 

had limited investment powers. By 1982, as a result of inflation, the 
fund had vastly increased, and the trustees wished to have wider 
powers. They applied to court under section 57 of the Trustee Act 
1925.

22
 It was held that there was no absolute rule that the court 

should not widen investment powers after the 1961 Act. The court 
approved a wide modern clause, as there were special circum-
stances, which included the effect of inflation and the fact that it was 
in the nature of a public fund. 

A different approach was subsequently taken by Megarry V.C. in 
Trustees of the British Museum v Att-Gen,

23
 where the trustees were 

15 ibid., at 530. 
16 

ibid.  The Vi rgin Isl ands Special  Trust s Act  2003 removes thi s  duty in  relat ion to "VISTA  
trusts." 

17 
Below,  para .22-007.  

18 
Below,  para .22-012.  

19 
Anker-Petersen v Anker-Petersen; (1998) 12 T.L. I .  166 (decided 1991).  

20 
Re Kolb's Will Trusts [1962] Ch. 531;  Re Cooper's Sett lement [1962] Ch. 826; Re Clarke's  
Will  Trusts  [1961] 1 W.L.R. 1471.  

21 
[1983] 2  Al l  E .R.  1078;  [1984] Conv .  373  (H.  Norman) .  

22 
The applicat ion under  the 1958 Act  did not  proceed because of  di ffi cul t i es with the repre  
sen t a t i ve  pa r t i e s .  The  as pe c t  co nce r n i ng  t he  c our t ' s  i nh e re n t  j u r i sd i c t i on  t o  appr ov e  a  
compromi se i s  deal t  wi t h bel ow,  pa ra .22 -005.  

23 
[1984] 1 W.L.R. 418. See al so St eel  v  W el l com e C us tod i an Trus t ees L td  [1988] 1 W.L.R.  
167;  [1988] Conv.  380 (B.  Dale) .  (T rustees o f  l arge cha ri ty  wi th funds of  £3,200 mi l l ion  
including share capi tal  in W. Ltd which could not  be sold sought  wider powers of beneficial  
owner.  Variat ion approved,  having regard t o  si ze of  fund, eminence of t rustees  and provi  
sions requiring advice) .  
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granted a relaxation of their existing scheme, made in 1960, as they 
needed a wider choice and a power to invest abroad. The trustees 
were eminent and responsible, and had highly skilled advice. The 
size of the fund (£5 million-£6 million) made it unlike a private 
trust and more like a pension fund or large institutional investor. 
Referring to Mason v Farbrother,

24
 where, as we have seen, the 

court treated the Re Kolb
25

 principle as still binding in the absence 
of special circumstances, Megarry V.C. disagreed that inflation 
could be called a special circumstance, and preferred to say that the 
Re Kolb principle had gone, although if the statutory powers were 
increased, the principle could apply again. Now, as we have seen, 
the Trustee Act 2000 has revolutionised investment powers, making 
it unlikely that trustees will have much need to apply to court for 
extended powers. Should they do so, for example if they should 
wish to purchase land abroad (which the new Act does not permit), 
the Re Kolb principle would again be relevant. It is more likely that 
applications to court after the commencement of the new Act will 
involve attempts to lift specific restrictions and exclusions imposed 
by the settlor. In such cases the Re Kolb principle would not apply, 
as the trustees would not be seeking powers beyond those contained 
in the Trustee Act 2000. The issue for the court would be whether it 
would be justified in overturning the wishes of the settlor. 

3. DUTY TO DISTRIBUTE. SATISFACTION OF CLAIMS 

A. Liability for Wrongful Payments 

A trustee is obliged to make payments of income and capital as 18-024 
they become due, and to make them to the persons properly entitled. Failure 
to do so is a breach of trust, which the trustee must normally make good, such 
as for example, a payment based on a forged document,

26
 or upon an 

erroneous construction of a document,
27 

even if legal advice was taken,
28

 or 
without regard to the entitlement of illegitimate beneficiaries.

29
 

Where a trustee makes an overpayment of income or of instal-
ments of capital, the error may be adjusted in later payments.

30
 If the 

payment is to a person who is not entitled, the trustee's right of 
recovery is governed by the law of restitution, and the money will be 

24 
Above. 

25 
[1962] Ch.  531,  above.  

26 
Eaves v H ickson (1861) 30 Beav .  136 .  

27 
Milliard v Fulford (1876) 4  Ch.D.  389.  

28 
National Trustees Company of  Australasia Ltd v General Finance Company of  Australasia  
L td [1905] A .C.  373.  

29 
Family Law Reform Act  1987,  s.20, reversing the previous posi t ion under  F.L.R.A.  1969,  
s.17. 

M
Dibbs v Goren (1849) 11 Beav.  483  (admini st ra t ion by the court ) ;  Re M usgrave [1916] 2  

Ch.  417;  [1994] 2  R.L.R.  44 (P.  Mat thews).  
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recoverable if the mistake is one of fact or law.
31

 An unpaid or 
underpaid beneficiary may, in addition to his right to sue the trustee, 
proceed against the property in the hands of the wrongly paid recipi-
ent not being a bona fide purchaser for value without notice.

32
 A 

trustee-beneficiary who fails to pay himself in full has been held to 
have no remedy,

33
 but this rule appears too extreme.

34
 

B. Doubtful Claims 

18-025 i. Application to Court for Directions. Where the trustees are 
in any doubt in relation to the claims of the beneficiaries, they may 
make an application to the court for directions; and will be protected 
if they obey the directions of the court.

35
 This course can now be 

taken with a minimum of complication.
36

 In this way problems of 
construction of the trust instrument and difficulties in administering 
the trust can be brought before the court, so that the trustees are not 
forced to take the risk of making decisions upon a false premise.

37 

An application to the court can also be helpful in cases where the 
trustees are deadlocked or disabled by a conflict of interest in con-
nection with the exercise of a discretion, for instance a discretionary 
power to make advancements. In such a case the trustees surrender 
their discretion to the court, and must put all relevant information 
before it to enable the discretion to be exercised.

38
 Trustees cannot, 

however, surrender the future exercise of discretions to the court.
39 

Where, on the other hand, the trustees merely wish to obtain the 
blessing of the court for their proposed course of action, because it is 
for some reason momentous, their act of applying to court for direc-
tions does not involve a surrender of discretion.

40
 Trustees or benefi-

ciaries may apply for the trust to be administered by the court, but 
the court will only make an administration order if it considers that 
the issues cannot properly be resolved in any other way.

41
 

Kleinwort Benson Ltd v Lincoln City Council [1999] 2 A.C. 349. 
Re Diplock [1948] Ch. 465. Re Home [1905] 1 Ch. 76. 
It may have been overtaken by developments in the law of restitution. Re 
Londonderry's Settlement [1965] Ch. 918; Finers v Miro [1991] 1 W.L.R. 35. C.P.R. 
1998, Pts 8, 64. 
See also A.J.A. 1985, s.48, giving the court power to authorise action to be taken in reliance 
on counsel's opinion respecting the contruction of a will or trust. 
Royal Society for the Prevention of Cruelty to Animals v Att-Gen [2002] 1 W.L.R. 448 
(court has unfettered discretion to decide what to do). Re Allen-Meyrick's W.T. [1966] 1 
W.L.R. 499. 
1 Public Trustee v Cooper [2001] W.T.L.R. 901, explaining Marley v Mutual Security Mer-
chant Bank and Trust Co. Ltd [1991] 3 All E. R. 198. The court will sanction the proposed 
exercise of discretion if the decision is one which a reasonable trustee could have reached 
and is not vitiated by any conflict of interest. C.P.R. 1998, Pt 64. 
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ii. Payment into Court. Where beneficiaries cannot be ascer- 18-026 
tained, or where for some exceptional reason trustees cannot obtain a good 
discharge from the trust, there is a residual power in trustees to pay the trust 
moneys into court.

42
 The residue of the fund in Re Gillingham Bus Disaster 

Fund,
43

 for instance, was eventually paid into court. 
But this will not be tolerated by the court as a means of trustees 

evading their obligations when difficulties arise.
44

 It is a last resort 
when all other methods of dealing with the problem have proved 
unsuccessful. Trustees who pay trust funds into court when a differ-
ent course was preferable, may be liable for costs.

45
 

iii. "Benjamin" Order. The court has a power to authorise dis- 18-027 
tribution of the whole of the assets of an estate, although not all the 
beneficiaries or creditors have made themselves known so as to be able to 
receive their share. A typical situation is where the whereabouts or continued 
existence of a certain beneficiary is not known. The procedure is sometimes 
known as a "Benjamin" order, and its purpose is to protect those distributing 
the assets.

46
 If those entitled who have received nothing under the distribution 

eventually come forward to establish their claim, they may still be able to 
proceed, within the period of limitation, against the person wrongly paid,

47
 or 

against the property itself. Such an order will of course only be made after 
all practicable inquiries have been instituted. A modern example as Re 
Green's Will Trusts,

48
 where the testatrix left her property to her son, 

providing that it should go to charity if he did not claim it by the year 2020. 
The son had disappeared on a bombing raid in 1943, and all but his mother 
were satisfied that he was dead. A "Benjamin" order was made, allowing 
distribution to the charity, it being no bar to such an order that it was contrary 
to the intention of the testatrix.

49
 "Missing beneficiary" insurance may be a 

preferable course, especially in the case of a small estate.
50

 

iv. Distribution after Advertisement. Under the Trustee Act   18-028 
1925, s.27, trustees have themselves the power to advertise for 

42 
Payment  i nt o court  fu rni shes an  except i on t o  t he rule  that  a  ma j ori t y  o f  t rust ees  cannot  
defeat  a dissent ient  minority, for T.A. 1925, s.  63, provides that  the payment may in certain  
c i rcums tances be  made by a  maj ori t y  o f  t he t rustees.  

43 
[1959] Ch. 62;  above,  para.  10 -007. 

44 
See Re Knight 's  Trust  (1859) 27 Beav .  45.  

45 
Re C ul l ' s  Trus t s  (1875) L.R .  20 Eq .  561;  (1968) 84 L .Q.R .  64 at  65 -67 (A .  Hawki ns ) .  

46 
Re Be njam i n  [19 02]  1  Ch .  72 3 ;  R e G ess  [194 2]  C h .  37 ;  Re T ay l or  [196 9]  2  Ch .  24 5 .  

47 
Ministry of Health v Simpson [1951] A.C. 251; Re Lowe's W.T. [1973] 1 W.L.R. 882 at 887.  
The overpaid beneficiary may be protected from thi s ri sk by "missing benef iciary" insur  
ance;  Re Evans [1999] 2  Al l  E .R.  77 7.  

48 
[1985] 3  Al l  E.R.  455.  

49 
Cri t i c i sed on thi s  point  in  [1986] Conv.  138 (P.  Luxton) .  

50 Re Evans [1999] 2 All E.R. 777. 
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18-029 

claimants
51

 and, after compliance with certain formalities, the power 
to distribute the whole of their trust assets to claimants who have 
made themselves known. Those who subsequently demonstrate an 
entitlement are enabled to proceed against the property distributed, 
save when it is in the hands of a purchaser.

52
 

v. Setting Aside a Fund. The Trustee Act 1925, s.26,
53

 provides 
a procedure whereby trustees can set aside out of trust assets a sum 
to meet any potential liabilities under a lease or rentcharge, and then 
to distribute the remainder of the trust assets to those entitled. 
Again, should the sum set aside prove insufficient, those entitled to 
the extra sums may still follow the distributed property. In the case 
of contingent liabilities outside s.26, the trustees can either retain a 
fund, distribute under a court order, or obtain an indemnity from the 
beneficiaries and then distribute.

54
 

C. Relief under Section 61 

18-030 A trustee who makes an erroneous distribution may be relieved 
from liability if he acted honestly and reasonably and ought fairly to 
be excused.

55
 

D. Discharge 

18-031 On the termination of the trust, the trustees should present their 
final accounts and obtain a discharge from the beneficiaries. The 
best protection is provided by a release by deed, for that places on a 
complaining beneficiary the burden of proving fraud, concealment, 
mistake or undue influence.

56
 But a trustee is not entitled to a release 

by deed.
57

 If the beneficiaries are unwilling to give one, the trustees 
may apply to the court for the accounts to be taken and ap-
proved.

58
 

31 
Normally creditors,  but  also beneficiaries,  for example claimants under an intes tacy. Adver 
t ising i s not  suffi cient  protect ion against  contingent  debts;  R e Yorke [1997] 4 All  E.R.  907.  
For  the appl icat ion o f  s . 27 to  pension  funds,  see (1995) 9  T.L . I .  127  (P.  Docking) .  

32 
s .27 (2 )(o);  and see R e  A l d ho us  [1955] 1  W.L.R.  459.  

53 
As amended by Landlo rd and  Tenant  (Covenants )  Act  1995,  Sch.  1 .  

54 
See  Mel l ows ,  T h e  L a w  o f  S u c c e s s i o n  (5 t h  ed . ) ,  p . 379 ;  R e  Y o r k e  [1997 ]  4  A l l  E .R .  907  
(con t i ngen t  l i ab i l i t i e s  o f  L l oyd ' s  un derwr i t e r ) .  See  fu r t he r  P rac t i ce  No t e  [2001]  3  A l l  
E.R.  765. 

55 
Bel ow,  pa ra .23 -033;  R e  E va n s ,  above .  

56 
F ow l er  v  W ya t t  (1857) 24 Beav.  232.  

37 
K i ng  v  M ul l l n s  (1852) 1  Drew,  a t  311 ,  pe r  Kindersley V.C .  

38 
Underbill and Hayton (16th ed.) p.827. 
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1. DUTY TO MAINTAIN EQUALITY BETWEEN THE BENEFICIARIES 

A TRUSTEE is under a general duty to maintain equality between the 
beneficiaries. This duty forms the basis of the specific rules of 
conversion and apportionment, discussed below, which apply as 
between life tenant and remainderman. It is not, however, confined 
to such cases. A modern example of the wider general duty is Lloyds 
Bank pic v Duker,* where a testator's residuary estate included 999 
company shares. He left 46/80 to his wife, and the rest to other 
beneficiaries. In spite of the general rule that a beneficiary is entitled 
in specie to his share of divisible personalty held on trust for sale, it 
was held that the wife could not claim 574 shares, as such a majority 
holding would be worth more than 46/80. The only fair solution was 
for the trustees to sell the shares and divide the proceeds in the 
specified proportions. Of course, where the trustees have a discre-
tionary power to choose between various classes of beneficiaries, 

1 [1987] 1 W.L.R. 1324. See also Nestle v National Westminster Bank pic [1993] 1 W.L.R. 
1261; Xv A [2000] 1 All E.R. 490. 

19-001 

561 
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the duty to act impartially has no application. In such a case the 
trustees are entitled to prefer some beneficiaries over others, pro-
vided they do not take irrelevant matters into account.

2
 

A. Rule in Howe v Earl of Dartmouth 

19-002 i. Life Tenant and Remainderman. A trustee must act impar-
tially between life tenant and remainderman. This duty applies to the 
selection of investments

3
; and the rules governing investment by 

trustees are an attempt to strike a balance between the provision of 
income for the life tenant and the preservation of the capital for the 
remainderman.

4
 So long as those rules are observed, a trustee is 

usually under no duty to rearrange the investments so as to balance 
equally the interests of the life tenant and remainderman.

5
 Nor, if 

there are investments in the fund which have ceased to be au-
thorised, are the trustees under any immediate duty to convert them 
into authorised investments. However the fund is invested, the nor-
mal rule is that the tenant for life takes all the income; the remain-
derman's interest is in the capital. The capital is not of course 
available until the life tenant's death; but he may, if he wishes, deal 
with or dispose of his reversionary interest in the fund. 

There are, as we will see, some situations in which there is a duty 
to convert into authorised investments; and this duty carries with it a 
duty to apportion the income earned before the conversion is 
effected. 

19-003 ii. The Duty to Convert. A duty to convert (i.e. sell) and re-in-
vest in authorised investments may arise by reason of the existence 
of an express trust to sell, or, in the case of a bequest of residuary 
personalty, under the rule in Howe v Earl of Dartmouth.

6
 Only an 

outline of the rule will be given, partly because it is almost invaria-
bly excluded in a professionally drafted will, and partly because the 

2 Edge v Pensions Ombudsman [2000] Ch. 602. 
3 Raby v Ridehalgh (1855) 7 De G. M. & G.  104 at 109; Re Dick [1891]  1 Ch. 423 

at 431. 
4 Above, para. 18-005. There is no duty to preserve the real value of the capital; Nestle v 

National Westminster Bank pic [1993] 1 W.L.R. 1261 (suggesting also that trustees entitled 
to incline towards high income investments if rich remainderman and poor life tenant). 

5 "It is perhaps surprising that equity has not cast upon trustees, in every such case, a duty to 
convert the trust property as soon as practicable into something more likely to produce an 
equitable result" (1943) 7 Conv.(N.s.) 128 at 129 (S. Bailey); Re Searle [1900] 2 Ch. 829 at 
834; cf. Re Smith (1971) 18 D.L.R. (3d) 405, (1972) 50 Can.B.R.l 16 (M. Cullity) (duty to 
reinvest where authorised shares producing low return because of company policy to pursue 
capital growth). 

6 (1802) 7 VesJr. 137. The duty to sell the assets of an intestate has been replaced by a power 
of sale; A.E.A. 1925, s.33, as amended by Trusts of Land and Appointment of Trustees Act 
1996, Sch.2. 
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investment powers of trustees are so wide after the Trustee Act 2000 
that the duty to sell unauthorised investments now has little scope 
for application. 

Howe v Earl of Dartmouth establishes that, subject to a contrary 
provision in the will, there is a duty to convert where residuary 
personalty is settled by will in favour of persons in succession. The 
trustees should convert all such parts of it as are of a wasting

7
 or 

future or reversionary
8
 nature or consist of unauthorised securities,

9 

into authorised investments. 
Thus property such as royalties and copyrights

10
 should be con-

verted in the interest of the remainderman. For these may be of 
reduced or of no value at the life tenant's death. On the other hand, 
"future" property such as a remainder or reversionary interest, or 
other property which at present produces no income, is of no im-
mediate benefit to the tenant for life. In his interest therefore it 
should be converted into income-bearing properties. And, as we 
shall see, provision is made for apportionment between the life 
tenant and remainderman of the value of such property when it falls 
into possession." 

It will be seen that, on its terms, the rule is of limited application. 
It does not apply to life-time settlements

12
; nor to specific as op-

posed to residuary bequests
13

 (for the settlor's or testator's intention 
in such cases is for the specific property settled to be enjoyed suc-
cessively). Nor has it applied to leaseholds since the property legis-
lation of 1925. 

iii. Apportionment. Where there is a duty to convert, there is, in   19-004 
the absence of an intention that the life tenant shall enjoy the income until 
sale, a duty also to apportion fairly between the life tenant and the 
remainderman the original property pending conversion. 

(a) Wasting, Hazardous or Unauthorised Investments. It is as-    19-005 
sumed that wasting, hazardous and unauthorised securities produce income 
in excess of that which the life tenant should reasonably receive; and do 
so at the expense of the security of the capital. With such property therefore 
the object of the apportionment rule is to 

7 Such as mines or ships which will eventually become worthless; or patents or copyrights 
which expire. 

8 i.e. property which will only come into possession after the death of the life tenant. 
9 i.e. not authorised by the terms of the will, nor by Trustee Act 2000. cf. Re Smith (1971) 18 

D.L.R. (3d) 405, above, para. 19-002 (authorised securities). See further [1999] Conv. 84 at 
101-102 (R. Mitchell) for the view that there is no clear authority that the rule cannot apply 
to authorised investments. 

10Re Evans' W.T. [1921] 2 Ch. 309; Re Sullivan [1930] 1 Ch. 84. 
11 Re Earl of Chesterfield's Trust (1883) 24 Ch.D. 643; below, para.19-006. 
12 Re Van Straubenzee [1901] 2 Ch. 779. 
13 ibid., at 782. 
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provide that the life tenant receives an income which represents the 
current yield on authorised investments,

14
 and that the excess is 

added to capital.
15

 If the interest received is less than four per cent, 
the balance should be made up out of subsequent income or from the 
proceeds of the unauthorised investments when sold.

16
 

19-006 (b) Future, Reversionary or other Non-Income Producing Prop-
erty. Where personalty which is subject to a duty to convert in-
cludes reversionary property, it is necessary, in the interest of the life 
tenant, to provide for apportionment

17
; otherwise the life tenant 

would obtain no benefit from the property until it fell into posses-
sion. The reversion should be sold and the proceeds re-invested; 
until that is done there is no way of producing income for the life 
tenant. When it has been sold, there is still the problem of determin-
ing how much of the proceeds of sale should be apportioned to 
capital and how much to the life tenant. This is done by

18
 ascertain-

ing the sum "which, put out at 4 per cent per annum . . . and accu-
mulating at compound interest at that rate with yearly rests,

19
 and 

deducting income tax at the standard rate, would, with the accumu-
lation of interest, have produced, at the respective dates of receipt, 
the amounts actually received; and that the aggregate of the sums so 
ascertained ought to be treated as principal and be applied accord-
ingly, and the residue should be treated as income." In other words, 
the proceeds of sale of the reversion are part principal, part interest. 
The principal is the sum which, if invested at four per cent at the 
date of the testator's death, would have produced the sum now 
received. The balance goes to the tenant for life. 

19-007 iv. Howe v Earl of Dartmouth Today. The rules relating to 
conversion and apportionment demonstrate basic principles of eq-
uity. But they should be understood in their proper perspective. 

19-008 (a) Exclusion of Duty to Apportion. The duty to apportion is in 
practice nearly always excluded, both in respect of income from 
unauthorised securities and in respect of reversionary interests. The 
duty to convert, where it exists, thus appears in the context of a duty 
to change the investments. 

14 The life tenant's income was fixed at 4 per cent in Re Baker [1924] 2 Ch. 271. However, 
this became out of line with the return from gilt-edged investments, although interest rates 
are low at the time of writing. Trustees who have to decide what income to pay may be well 
advised to take instructions from the court. 

15 The life tenant will of course receive the income from the capital as thus increased. 
16 Re Fawcett [1940] Ch. 402. 
17 A reversionary interest in land is not within the rule (Re Woodhouse [1941] Ch. 336). 
18 Re Earl of Chesterfield's Trusts (1883) 24 Ch.D. 643. 
19 i.e. the income is transferred to capital at the end of each year. 
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(b) Effect of Current Investment Situation. The utility of the   19-009 
rules of conversion and apportionment varies according to the cur 
rent investment situation: 

"The dividend yield on the shares in the most regarded index of 
100 leading equities has for years been far less than the interest 
yield obtainable on medium-dated fixed-interest government 
stock. In present-day circumstances, retaining unauthorised equi-
ties therefore tends to depress the life tenant's income, whereas 
when Howe v. Dartmouth was decided the effect was the oppo-
site. It no longer makes sense to say that the income of a life 
tenant from a fund of unauthorised equities ought to be limited to 
the yield of government stocks, since that would usually be 
higher, not lower".

20
 

Thus the life tenant wants fixed interest investments when they 
provide a high income; the remainderman wants unauthorised secu-
rities for the preservation of the real value of the capital. It is the life 
tenant who will be pressing the trustees to convert urgently into gilt-
edged securities at times when they can bring an income in excess of 
the mere four per cent allowed to the life tenant by the rule of 
apportionment. 

(c) Reform. The apportionment rules have recently been re-    19-010 
viewed by the Law Commission.

21
 It is provisionally proposed that 

all equitable rules of apportionment (the rules in Howe v Earl of 
Dartmouth and Re Earl of Chesterfield's Trusts and other equitable 
rules discussed in the following section of this chapter) should be 
abolished. 

They will be replaced by a new statutory power of allocation, 
whereby trustees will be able to allocate trust receipts and expenses 
to capital or income, so far as necessary to discharge their funda-
mental duty to maintain the balance between capital and income. 
The new power is intended to apply to private (non-charitable) trusts 
involving a life tenancy and a remainder interest and discretionary 
trusts in which interests in capital and income are distinguished. 

The proposed power of allocation is administrative, not dispos-
itive, and will not depend on the personal circumstances of the 
beneficiaries. It is not intended to change the tax treatment of trusts. 
Its effect will be to give trustees more freedom in selecting invest-
ments and to promote a "total return" investment policy, with the 

20 
Trust  Law Commit tee  Consulta t ion Paper ,  C apital  and Income o f  Trust s  (1998).  

21 
Law Com.  C.P.  175 (2004),  C apital  and Income in Trus ts:  Classi f icat ion and Apport ion  
ment.  For  previ ous r evi ews,  see Law Refo rm Commit t ee  23 rd Report  (1982);  T rust  Law  
Co m mit t ee  C ons u l t a t i on  Pa per ,  C api ta l  an d  Inc om e o f  Tr us t s  (19 98) .  F or  so l ut i on s  i n  
ano t he r  j u r i sd i c t i on ,  see  t he  Un i fo r m Pr i nc i pa l  and  I nco me  Ac t  o f  19 77  o f  t he  U n i t ed  
States. 
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focus on the overall growth of the fund rather than on balanced 
capital and income returns. 

The reform proposals include a new classification of company 
distributions to trustees.

22
 No changes are proposed to the classifica-

tion of other trustee receipts (or expenses), but the new power of 
allocation will apply to all kinds of trustee receipts and expenses. 

Another way of maintaining the balance between beneficiaries is 
the "percentage trust", in which the settlor specifies that a percent-
age of the whole trust fund (valued annually after adding all receipts 
and deducting all outgoings) is to be given to the life tenant each 
year. The balance goes to the remainderman on termination of the 
life interest. It is not clear how the rules for the taxation of trusts 
apply to such a trust. The Law Commission made no recommenda-
tions on percentage trusts, but invited views as to whether they 
should be promoted in England and Wales.

23
 

B. Other Methods of Apportionment 

19-011 Apportionment is necessary in other situations, and these will be 
mentioned in outline only. 

19-012 i. Apportionment Act 1870. When a testator or a life tenant 
dies, the question arises of the entitlement to periodical income, 
such as rents, interest and dividends, earned in whole or in part, but 
not paid, at the time of the death. That which is treated as being 
earned before the death will be added to the estate, and that earned 
afterwards is payable as income to the income beneficiary under the 
will or, in the case of the death of a life tenant, to the next life tenant, 
or to the capital. 

The division is governed by the Apportionment Act, s.2, which 
provides that "all rents, annuities, dividends, and other periodical 
payments in the nature of income. .. shall. . .  be considered as 
accruing from day to day, and shall be apportionable in respect of 
time accordingly." It is necessary therefore to ascertain the propor-
tion of the earning period which expired prior to the death, and to 
divide the payment, when received, in the same proportion.

24
 When 

rent is due, or a dividend earned, but not paid prior to the death, the 
whole income is paid to the testator's estate or to that of the life 
tenant. The Act may be excluded by an expression of an intention to 
do so. This is now common in order to avoid the complications 
which are introduced into the administration of an estate. The Law 

22 Below, para.19-017. 
"Law Com. C.P.  175 (2004), paras 5.35-5.38. See (1990)  106 L.Q.R. 87 at 94 (D. 

Hay ton). 24 For class gifts, see Re Joel [1967] 
Ch. 14. 
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Commission has proposed that the Act should no longer apply to 
trusts.

25
 

ii. The Rule in Allhusen v Whittell. This rule attempts to strike 19-013 
a fair balance between life tenant and remainderman in respect of the 
payment of the debts of an estate. The life tenant under a will is entitled to 
income earned after the testator's death. The debts of the testator must also be 
paid; and it may take some time to do so. In the meantime the assets of the 
estate are earning income for the life tenant. He should, in fairness, only 
have the income from the net estate. The rule in Allhusen v Whittell

26
 provides 

that the life tenant shall make a contribution. 
Romer L.J. in Corbett v Commissioners of Inland Revenue

21
 ex-

plained the rule as follows: 

"For the purposes of adjusting rights as between the tenant for 
life and the remainderman of a residuary estate, debts, legacies, 
estate duties, probate duties and so forth, are to be deemed to have 
been paid out of such capital of the testator's estate as will be 
sufficient for that purpose, when to that capital is added interest 
on that capital from the date of the testator's death to the date of 
the payment of the legacy or debt, or whatever it may have been, 
interest being calculated at the average rate of interest

28
 earned by 

the testator's estate during the relevant period." 

The rule may be excluded by an expression of contrary intent, or 
where its application would in the circumstances be inap-
propriate.

29
 

Witnesses to the Law Reform Committee in 1982 described the 
rule as "complex, fiddlesome and resulting in a disproportionate 
amount of work and expense," adding that where the rule was not 
excluded it was often simply ignored.

30
 The Law Commission more 

recently recommended that, as in the case of the rules in Howe v 
Earl of Dartmouth and Re Earl of Chesterfield's Trusts^ it should 
be replaced by a statutory power of allocation, as described 
above.

32
 

iii. The Rule in Re Atkinson. Where an authorised mortgage   19-014 
security is sold by the trustee mortgagees and the proceeds are 
insufficient to satisfy the principal and interest in full, it is necessary 

25 Law Com. C.P. 175 (2004), above, para.5.87. 
26 (1867 )  L .R .  4  E q .  2 95 .  
27 [1938] 1 K.B. 567. 
2*Re Wills [1915] 1 Ch. 769. 
29 R e  M c E u e n  [ 1 9 1 3 ]  2  C h .  7 0 4 ;  R e  D a r b y  [ 1 9 3 9 ]  C h .  9 0 5 .  
30 23rd Report ,  above .  See  para.3 .31.  
31 Above.  
32 Law. Com. C.P. 175 (2004), paras 3.44, 5.85, above. 
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to determine the way in which the loss is to be shared between life 
tenant and remainderman. The sum realised must be apportioned 
between the life tenant and the remainderman in the proportion 
which the amount due for the arrears of interest bears to the amount 
due in respect of the principal.

33
 This rule would also be abolished 

under Law Commission proposals mentioned above. 

19-015 iv. Interest on Damages. Where loss of the trust fund results in 
an award of compensation, interest will be payable on the sum 
awarded from the date of the claim form until judgment. The interest 
should be apportioned between life tenant and remainderman. In 
Jaffray v Marshall,

34
 a fair apportionment was considered to be half 

and half, taking a broad view. 

19-016 v. Purchase or Sale of Shares Cum Dividend. One of the fac-
tors which affects the price of shares is the date of payment of the 
next dividend. A share whose dividend will be paid tomorrow is 
worth more than it would be if the dividend has been paid yesterday. 
It would seem reasonable to require an apportionment when shares 
are bought or sold cum dividend, but the general rule is that there is 
none.

35
 In this respect, the beneficiaries take "the rough with the 

smooth."
36

 This is probably more convenient overall than an insis-
tence on an apportionment in every case. But an apportionment will 
be required if there would otherwise be "a glaring injustice."

37
 

19-017 vi. Company Distributions. Questions can also arise as to the 
entitlements of life tenant and remainderman to certain distributions 
by companies. The question of entitlement and that of the liability of 
the distribution to income tax are related questions, but are not 
identical.

38
 The tax aspect is the reason for the attraction to share-

holders generally of distributions as capital. The question whether 
the life tenant or remainderman is entitled (or whether an apportion-
ment must be made) will arise, for example, where the company has 
taken steps to capitalise profits,

39
 or where shareholders are given 

the right to choose between a cash dividend and an allotment of  

' Re Atkinson [1904] 2 Ch. 160. 
* [1993] 1 W.L.R. 1285 (overruled as to the assessment of damages in Target Holdings Ltd v 

Redferns {a firm) [1996] 1 A.C. 421). 5 Bulkeley v Stephens [1896] 2 Ch. 241; Re 
Ellerman's S.T. (1984) 81 L.S.Gaz. 430, where 

the decision to the contrary in Re Winterstoke's W.T. [1938] Ch. 158 was regarded as wrong; 
(1986) 1 Trust Law & Practice 62 (I. Pittaway). See Law. Com. C.P. 175 (2004), paras 
3.64-3.71. 

5 Re Maclaren's S.T. [1951] 2 All E.R. 414 at 420. 1 ibid. 5 Re Bates [1928] Ch. 682; Re 
Doughty [1947] Ch. 263; Re Sechiari [1950] 1 All E.R. 417; 

I.C.T.A. 1988, ss.209-211, 234, 254, 249; Howell v Trippier (Inspector of Taxes) [2004] 
W.T.L.R. 839. }Bouch v Sproule (1887) 12 

App.Cas. 385. 
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shares. The modern context in which the question arises is the 
company demerger, where a company in effect splits into two, and 
shares in the new company are given to shareholders in the original 
company. The demerger may be "direct", where the original com-
pany allocates to its shareholders the shares in the new company, or 
"indirect", where the new company allocates its own shares to 
shareholders of the original company. Whether these shares are to be 
treated as income or capital is relevant to beneficial entitlement and, 
as mentioned above, to taxation. When ICI transferred its bioscience 
business to a new company, Zeneca, and shares in the latter were 
given to ICI shareholders (the ICI shares being reduced in value by 
the demerger) in satisfaction of a dividend, it was held in Sinclair v 
Lee

40
 that the new shares were capital assets, and hence did not pass 

under a gift by will of income from the ICI shares. The effect of the 
reconstruction was that two capital assets replaced one. Investment 
philosophy had greatly changed since the older cases,

41
 and any 

other result would not reflect reality. Sinclair involved an "indirect" 
demerger. The Revenue view, however, is that shares distributed 
under a "direct" demerger are treated as income. The Law Commis-
sion has proposed reform of the classification of company distribu-
tions. While no reform is needed in respect of the classification of 
other receipts (for example rental income from trust property), it is 
proposed that cash distributions by companies to trustee sharehold-
ers and distributions which the trustees could have taken in cash 
should be classified as income, and all other company distributions 
should be classified as capital. This classification would operate by 
default, in that the trustees would be able to adjust it by exercising 
the proposed power of allocating receipts to income or capital. If the 
trustees did not exercise that power, the default classification would 
become final.

42
 

2. DUTY TO PROVIDE ACCOUNTS AND INFORMATION A. 

Accounts 

i. Extent of Duty. A trustee must keep accounts and be con-   19-018 
stantly ready to produce them for the beneficiaries.

43
 It seems that a 

beneficiary is entitled only to see and inspect the accounts; if he wants a 
copy himself, he must pay for it; but it is common practice 

40 
[1993] Ch. 497. See Modem International Developments in Trust Law, pp.288-291 (D. 
Hayton); (1995) 9 T.L.I. 55 (P. Duffield). 

41 Such as Hill v Permanent Trustee Co of N.S.W. [1930] A.C. 720. 
42 

Law Com.  C.P.  175 (2004),  Pt  I I  and  pa ras  5 . 6 -5.12 .  
43 

P ea r s e  v  G r e e n  (1819)  1  Jac.  &  W. 135,  p e r  Pl umer  M.R.  a t  140 .  
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to provide a copy for each of the beneficiaries.
44

 An income benefi-
ciary is entitled to full accounts, but a remainderman is entitled only 
to such information as relates to capital transactions. A member of a 
class of discretionary beneficiaries is entitled to accounts,

45
 but a 

person who is merely a potential object of a discretionary trust has 
no such right, at any rate where there is a large number of possible 
beneficiaries.

46
 

19-019 ii. Audit. Apart from the case of pension trusts and charitable 
trusts,

47
 it is neither necessary nor, except in large and complicated 

trusts or where trouble with a beneficiary is foreseen, usual to have 
trust accounts audited. However, trustees may, in their absolute dis-
cretion, have the trust accounts examined and audited by an inde-
pendent accountant, and may pay the costs out of income or capital. 
Audit should not be effected more than once in every three years, 
except in special cases.

48
 

Any trustee or beneficiary may apply for the accounts of any trust 
to be investigated and audited by such solicitor or public accountant 
as may be agreed upon, or in default of agreement by the Public 
Trustee or by some person appointed by him.

49
 The costs are usually 

borne by the trust, but the Public Trustee may order that the appel-
lant or the trustees must pay them or share them.

50
 

B. Information. Trust Documents 

19-020       The beneficiaries are entitled to be informed about matters cur-
rently affecting the trust.

51
 Beneficiaries of pension trusts have a 

44 
Ottley  v  G ilby  (1845) 8  Beav.  602;  K em p v  Bum (1863) 4  Gi f f .  348 .  

45 
C haine -N icks on  v  B an k  o f  I re l an d  [1976 ]  I .R .  393 ;  Re M ur phy ' s  S e t t lem e nts  [199 9]  1  
W.L.R.  282. 

46
Hartigan Nominees Pty Ltd v Rydge (1992) 29 N.S.W.L.R. 405. It  has been held in the 
Cayman I s lands that  the r i ght  to  see account s  i s  not  absol ut e:  Lem os v  C out t s  & C o 
[19 92- 93]  Cay m an  I .  L .R .  40 0  a t  51 8 -5 19 .  

47
 Pensions Act  1995 , s .41 and regulat ions thereunder;  above, para . 16 -014;  Chari t i es Act  

1993,  s s . 42-44;  above ,  pa ra . 15 -085.  
4S

 T.A. 1925, s.22(4).  For the audit by the court of the accounts of a judicial t rustee, see 
Administration of Justice Act  1982, s.57; Judicial  Truste e Rules 1983 (SI 1983/370).  By r.2 
there i s  to be no automatic audit  by the court  of the accounts of a  "corporate  t rustee,"  
meaning the Official Solicitor, Public Trustee or a corporation appointed by the court to be a 
t rustee,  o r  whi ch i s  ent i t l ed to  be a  custodi an t rustee by the Publ i c  T rust ee Act  1906,  
s.4(3). 

49 
Publ i c  T rustee  Act  1906,  s . 13 .  The Law Refo rm Commit tee  r ecommended  the repeal  of  
s . 13,  whi ch i s  ra rel y used and  i s  i ne f fect ive because t he re  a re  no powers t o  en fo rce t he  
f indings o f  the Publ ic  Trustee.  (23rd report ,  1982,  Cmnd.  8733,  pa ra . 4 .48) .  

50 
See  R e O ddy  [191 1]  1  C h .  532 .  

51 
But thi s does not  go so far  as to  put  the t rustees "under  any duty to  proffer  information to  
thei r  beneficiary, or  to see that  he has  proper advice merely because they  are t rustees for  
him and know that  he i s entering into a t ransact ion with hi s beneficial  interest  with some  
pe rson or  body connected in  some way wi th the t rustees,  such as  a  company in  which the  
t rustees own some shares  beneficial ly.":  Tito v Waddell  (No.2) [1977] Ch.  106 at  243,  per  
Megarry V.C.;  quest ioned at  (1977) 41 Conv.(N.s. )  438 (F.  Crane) .  
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statutory right to information.
52

 A large trust will keep many docu-
ments, such as the minutes of trustees' meetings. Documents con-
nected with the trust are trust documents, and prima facie the 
property of the beneficiaries, and as such open to their in-
spection.

53
 

We saw, however, in Chapter 17, that trustees are not bound to 
give reasons for the exercise of their discretions. The policy of that 
principle has already been discussed.

54
 In the present context, the 

problem is to reconcile that principle with the principle that benefici-
aries are entitled to see the trust documents. If reasons for the 
exercise of discretionary powers are recorded in documents relating 
to the trust, are the beneficiaries entitled to see the documents? 

In Re Londonderry's Settlement,
55

 the donees of a power under 
a discretionary trust decided to distribute the capital. One member 
of the discretionary class was dissatisfied with the sum which 
they intended to give her. She asked for copies of the minutes of 
trustees' meetings, documents prepared for the meetings, and 
correspondence between various interested persons. The trustees 
were willing only to show her documents giving the intended 
distributions and the annual trust accounts. They declined, in the 
general interest of the family, to disclose further documents, and 
brought a summons to determine the nature and extent of their 
duties in relation to disclosures. 

The Court of Appeal found great difficulty in defining in general 
terms what were the "trust documents" which a beneficiary prima 
facie had a right to see. Salmon L.J. said that the category of trust 
documents could not be defined. They have however: 

" . . .  these characteristics in common: (1) they are documents in 
the possession of the trustees as trustees; (2) they contain in-
formation about the trust, which the beneficiaries are entitled to 
know; (3) the beneficiaries have a proprietary interest

56
 in the 

documents and, accordingly, are entitled to see them. If any parts 
of a document contain information which the beneficiaries are not 
entitled to know, I doubt whether such parts can be truly said to be 
integral parts of a trust document."

57
 

'Pensions Act 1995, s.41 and regulations thereunder; above, para.16—024. 
' O'Rourke v Darbishire [1920] A.C. 581 at 619, 626. 
'Above, paras 17-043, 17-044. 
' [1965] Ch. 918; (1965) 81 L.Q.R. 192 (R.E.M.). See further Trends in Contemporary Trust 
Law (ed. A. Oakley) at 49 etseq. (D. Hayton); Modem International Developments in Trust 
Law, pp.13-16, 325-327 (D. Hayton). ' The right to information does not, however, depend 

on the beneficiary having a proprietary 
right, as explained below. 7 

[1965] Ch. 918 at 938. 
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19-021 Applying this reasoning, it was held in Hartigan Nominees Pty 
Ltd v Rydge

58
 that the beneficiaries were not entitled to see the 

settlor's confidential memorandum of wishes, a document of no 
legal force setting out how he wished the trustees to exercise their 
discretions. It was also doubted whether a potential beneficiary of a 
discretionary trust had any right to information, at any rate if one of 
a large number of such persons. The question of a discretionary 
beneficiary's right to information arose again in Re Murphy's Settle-
ments,

59
 where a member of a class of beneficiaries of a discretion-

ary trust sought to compel the settlor to disclose the names and 
addresses of the trustees. It was held that the court could make such 
an order, as a discretionary beneficiary was entitled to enquire as to 
the nature and value of the trust property, its income and how the 
fund had been invested and distributed. The court would be unlikely, 
however, to exercise its discretion in favour of a "remote" potential 
beneficiary, as it would be undesirable for the trustees to be "badg-
ered" with claims by numerous beneficiaries for information. 

The matter has now been clarified by the Privy Council in 
Schmidt v Rosewood Trust Ltd,

60
 where the question was whether (i) 

an unnamed discretionary beneficiary and (ii) the object of a power 
of appointment could require disclosure of trust documents. Lord 
Walker noted that trusts had changed radically, and it was often the 
case (for tax avoidance reasons) that the beneficiaries and their 
interests or expectations were not clearly identified.

61
 It was funda-

mental to the law of trusts that the court had jurisdiction to supervise 
and intervene in the administration of trusts, including discretionary 
trusts. The right to disclosure was an aspect of this inherent supervi-
sory jurisdiction and did not depend on entitlement to a fixed and 
transmissible beneficial interest. A proprietary right was not neces-
sary nor, in some cases, would it be sufficient. A discretionary 
beneficiary or an object of a mere power of appointment might be 
entitled, although the nature of their protection would depend on the 
court's discretion. The court might need to make a judgment in three 
areas: (a) whether a discretionary beneficiary or a beneficiary with a 
remote or wholly defeasible interest should be granted any relief; (b) 
what classes of documents should be disclosed, either totally or 
partially; and (c) what safeguards should be imposed to limit the use 
to be made of them. Where issues of confidentiality arose, the court 

58 (19 92)  29  N . S . W. L.R .  4 05;  [19 94 ]  3  J . In t .P .  60  (J .  L eha ne ) .  On  " l e t t e rs  o f  w i she s" ,  s ee  
(1995) 5  O.T .P.R .  176 ,  181 ,  184  (P.  M at thews);  (1999)  32 Vanderbi l t  Journa l  of  Transna  
t ional  Law 555 at  573 -578 (D . Hayton).  The court  may order  t he di sclosure  o f a  l et t e r o f  
wishes i f  there i s  good reason in a part icular case;  Re Rabaiotti  Settlements (2001) 31 Fam.  
Law 808  (Ro yal  Co ur t  o f  Je r se y) .  

59 [19 99]  1  W.L . R .  28 2;  (19 99 )  11 5  L .Q .R .  206  (C .  M i t che l l ) .  
60 [2003] 2  A.C . 709  ( Isl e o f  M an);  (2003) 119  L.Q .R.  1 (J .  Davi es) .  The  case does not  deal  

wi th  t he  posi t i on  of  obj ect s o f  a personal  (non -fi duci a ry)  power.  
61 Ind eed  t he y  w ere  o f t en  bar e ly  pe rce p t i bl e  be h ind  " a  we b  o f  ca mou f l age "  ( i b id . ,  a t  724) .  
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might have to balance the competing interests of the beneficiaries, 
the trustees and third parties. The case was remitted to the lower 
court to decide whether disclosure should be ordered. 

Subject to the above, a trustee's duty is not merely one of answer-
ing questions; but also to provide beneficiaries with information 
concerning their interests under the trust; or, in the case of a child 
beneficiary, to inform him of his entitlement on coming of age.

62 

There is, however, no duty to search out possible objects of a discre-
tionary trust and inform them of their position.

63
 Executors are 

under no positive duty, as a will is a public document.
64

 

62 
Hawkesley v May [1956] 1 Q.B. 304; including, it seems, his rights under the rule in 
Saunders v Vautier (1841) Cr. & Ph. 240; below, para.22-001; (1970) 34 Conv.(N.s.) 29 (A. 
Samuels). 

63 
Hart igan N om inees Pty L td v Rydge (1992) 29 N .S. W.L.R .  405.  

64 
Re Lew is  [19 04]  2  Ch .  65 6 ;  Re M a ck ay  [1906 ]  1  Ch .  2 5 ;  C a nc er  Re sea rc h  C am paig n  v  
Ernest  Brown & Co (a f i rm) [1997] S.T.C.  1425 (resul t ing in  loss  of  opportuni ty  to  va ry  
estate  for  inheri t ance t ax purposes wi thin s t a tutory t ime l imit ) .  
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TRUSTEES may exercise such powers as are given to them by the 
trust instrument or by statute. A power, as has been seen,1 is to be 
distinguished from a duty, in that its exercise is not compulsory. In 

1
 Above, para.2-021. 

20-001 

575 
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the absence of bad faith, the court will not interfere with the exercise 
of discretions. At most, the holder of a fiduciary power is under a 
duty to consider its exercise.

2
 

Originally, it was necessary to spell out a trustee's powers in 
detail in the trust instrument. The Trustee Act 1925 (as amended) 
provided the basic powers needed by trustees. They may unless 
otherwise stated be excluded or amended as desired.

3
 The 1925 Act 

became outdated in many respects, in particular with regard to dele-
gation, insurance, remuneration, investment and the power to em-
ploy nominees and custodians. The powers have now been 
substantially modernised by the Trustee Act 2000, as will be ex-
plained in the relevant sections of this Chapter. The new Act came 
into force on February 1, 2001. No doubt practitioners will continue 
to insert detailed provisions into the trust instrument. It should be 
added that many modern trust instruments give the trustees a power 
to amend the trust.

4
 

1. TRUSTEES OF LAND 

20-002 Section 6(1) of the Trusts of Land and Appointment of Trustees Act 
1996 provides that "For the purpose of exercising their functions as 
trustees, the trustees of land have in relation to the land subject to 
the trust all the powers of an absolute owner." Where the trust 
includes land and personalty, these powers are thus confined to the 
land. The width of the statutory powers is reduced by an important 
proviso: the powers conferred by s.6 "shall not be exercised in 
contravention of, or of any order made in pursuance of, any other 
enactment or any rule of law or equity."

5
 The trustees, in exercising 

their powers under s.6, must also have regard to the rights of the 
beneficiaries,

6
 and they have a general duty to consult adult benefici-

aries with an interest in possession.
7
 Thus trustees of land remain 

subject to the general duties imposed by equity on trustees and to 
restrictions on the statutory powers of trustees contained in other 
legislation or in other sections of the 1996 Act.

8
 They are also 

2 As to whether trustees can fetter their powers by deciding in advance how to exercise them, 
see (1993) 7 T.L.I. 69 (H. Arthur). 

3T.A 1925, s.69(2). 
4 See Society of Lloyd's v Robinson [1999] 1 W.L.R. 756; below, para.22-002. 
5 s.6(6). See also s.6(7). 
6 s.6(5). A purchaser of unregistered land is not concerned to see that this duty has been 

complied with; s.!6(l). For registered land, see L.R.A. 2002, s.26; (2003) 119 L.Q.R. 94 
(G. Ferris and G. Battersby). 

7 s.ll(l). This duty may be excluded by the settlor. 
8 See s.6(8). If a conveyance of unregistered land by the trustees (other than charity trustees) 

contravenes s.6(6) or (8), it is not invalid if the purchaser had no actua l notice of the 
contravention; s.!6(2). For registered land, see L.R.A. 2002, s.26, above. 
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subject to the statutory duty of care under s.l of the Trustee Act 
2000.

9
 

Section 6 applies whether the trust of land is express, implied, 
resulting or constructive, and whether arising before or after the 
commencement of the 1996 Act; trusts for sale and bare trusts are 
also included.

10
 In the case of an expressly created trust of land, 

however, s.6 may be excluded by the settlor or the powers made 
exercisable subject to consent." In such a case the trustees must 
take all reasonable steps to bring the limitation to the notice of any 
purchaser of the land from them, but the conveyance is not invalid if 
the purchaser had no actual notice of the limitation.

12
 

In addition to the general powers described above, the 1996 Act 
confers certain specific powers on trustees of land. Under the gen-
eral law, beneficiaries who are of full age and capacity and together 
absolutely entitled may call for a transfer of the trust property.

13
 In 

the case of land, s.6(2) gives the trustees power to convey to such 
beneficiaries provided each is absolutely entitled,

14
 even though 

they have not required the trustees to do so. If the beneficiaries do 
not co-operate, the court may order them to do whatever is neces-
sary to secure that the land vests in them. Where the trustees convey 
unregistered land to persons they believe to be such beneficiaries, 
they must execute a deed declaring that they are discharged from the 
trust of that land, and a purchaser of it is entitled to assume that the 
land is no longer subject to the trust unless he has actual notice that 
the trustees were mistaken in their belief.

15
 

Where beneficiaries of full age are absolutely entitled as tenants 
in common, the trustees may partition the land or any part of it, 
obtaining the consent of each beneficiary and providing (by mort-
gage or otherwise) for the payment of any equality money.

16
 This 

power may be excluded or made subject to other consents in an 
expressly created trust of land.

17
 The delegation powers of trustees 

of land are dealt with later in this Chapter. 

' s.6(9), introduced by T.A. 2000. 
" s.l. The Act came into force on January 1, 1997. For the application of the Act to personal 

representatives; see s. 18. 
1 s.8. The settlor of a charitable trust may not exclude s.6. See [1997] Conv. 263 (G. Watt), 

discussing whether the power of sale may be excluded. 
2 S.16(3). This is confined to unregistered land. For registered land, see L.R.A. 2002, s.26, 

above. 
3 Sounders v Vautier (1841) Cr. & Ph. 240; below, para.22-001. 
* i.e. they are equitable co-owners. That their interests together add up to the whole does not 

otherwise suffice. 5 Trusts of Land and Appointment of Trustees Act 1996, s.l6(4), (5). For 
registered land, see 

L.R.A. 2002, s.26. 5 ibid., s.l. A purchaser of unregistered land is not concerned to see that 
the beneficiaries 

have consented; s.!6(l). For registered land, see L.R.A. 2002, s.26. 
7 ibid., s.8. 
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2. POWER OF SALE
IS

 

A. Land 

20-003 Land is held either by an owner absolutely entitled or under a trust 
of land or, in the case of a settlement created before the commence-
ment of the Trusts of Land and Appointment of Trustees Act 1996, 
under a strict settlement. In the latter case the tenant for life has the 
legal estate and a power of sale.

19
 In the case of a trust of land, the 

legal estate is vested in the trustees, and they have a power of sale.
20 

Where an express trust for sale is created, the trustees have power to 
postpone the sale indefinitely in the exercise of their discretion, 
despite any provision to the contrary in the trust instrument.

21
 The 

receipt of at least two trustees or of a trust corporation is required for 
all capital money arising under a trust of land or strict settlement,

22 

and the same rule applies to the overreaching of the beneficial in-
terests.

23
 

B. Chattels 

20-004 Where chattels or other personalty are held upon trust for sale, the 
position is the same as with land except that the receipt of a sole 
trustee is sufficient discharge to a purchaser.

24
 The trust for sale may 

arise expressly or be implied, as we have seen, under the rule in 
Howe v Earl of Dartmouth.

25
 Personal representatives have power 

to sell chattels (and other property) on intestacy.
26

 

C. Other Property 

20-005 In the case of many other forms of property, a power of sale, if not 
given expressly, will usually be implied. Unauthorised investments, 
investments which the trustees think are not suitable for the trust, 
and trust property which is not in a state of investment at all, should 
be sold and invested in accordance with the express terms of the 
relevant investment power, or with the provisions of the Trustee Act 
2000.

27
 

18
 See generally [1999] Conv. 84 (R. Mitchell). 

"S .L.A.  1925,  s . 38(l ) .  
20 

Trusts of Land and Appointment of Trustees Act 1996, s.6(l); above. This includes bare  
t rusts;  s. l(2) .  See [1997] Conv.  263 (G. Watt),  as  to whether the power of  sale may be  
excluded. Personal representatives on intestacy have a power to s ell land; A.E.A. 1925,  
s.33,  as amended by the 1996 Act.  

21 ibid., s.4. 
2 2

T.A.  1925,  s .14;  L.P.A .  1925,  s .27(2);  S.L.A.  1925,  s .94(l ) .  
2 3

 L.P.A. 1925, s.2. 
2 4

T.A.  1925,  s .14;  below,  pa ra . 20 -007 . 
25 

(1802) 7  VesJ r .  137;  above ,  pa ra . 19 -002.  
26 

A.E.A.  1925, s .33, as amended by Trust s of  Land and Appointment  of  Trustees Act  1996,  
Sch.2. 

27 
Above ,  pa ras  18-014  e t  seq .  
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Whenever trustees are authorised to pay or apply capital money 
for any purpose or in any manner, they have power to raise such 
money by sale, mortgage, etc., of the trust property then in posses-
sion.

28
 But this does not authorise trustees to raise money by charging 

existing investments in order to purchase others.
29

 

D. Sales by Trustees 

The detailed provisions relating to sales by trustees are contained 
in the Trustee Act 1925, s.12.

30
 Trustees may sell all or any part of 

the property, by public auction or by private contract, subject to any 
such conditions respecting title or other matter as the trustee 
thinks fit. 

As we have seen, trustees are under an overriding duty to obtain 
the best price for the beneficiaries.

31
 If they fail to do so, the benefi-

ciaries may seek an injunction restraining the sale.
32

 But if the sale 
has taken place, it may not be impeached by a beneficiary on the 
ground that any of the conditions of the sale were unduly deprecia-
tory, unless it also appears that the consideration for the sale was 
thereby rendered inadequate.

33
 A purchaser will not be affected 

unless he was acting in collusion with the trustees.
34

 

20-006 

  

3. POWER TO GIVE RECEIPTS: SECTION 14 

By the Trustee Act 1925, s.14, the written receipt by a trustee for 
money, securities, investments etc., is a sufficient discharge to the 
person paying, and effectually exonerates him from being answer-
able for any loss or misapplication of the money. The section applies 
notwithstanding anything to the contrary in the trust instrument,

35 

and applies to sole trustees, except in the case of proceeds of sale or 
other capital money arising under a trust of land or under the Settled 
Land Act where, unless the trustee is a trust corporation, the receipt 
of at least two trustees is necessary.

36
 Where there is more than one 

20-007 

28
T.A. 1925, 

29 
Re Suenson-Taylor [1974] 1  W.L.R.  1280 ( l and) .  

30 
As amended  by Trust s  o f  Land and A ppoi nt ment  o f  T rust ees  Act  1996,  Sch.3.  

31 
Buttle v Sounders [1950] 2 All  E.R. 193;  above, para.18 -002. See also Sergeant v National  
Westminster Bank (1991) 61 P. & C.R. 518. As to whether t rustees can sell at a valuation to  
be determined by a  thi rd party ,  see [1985] Conv.  44 (G.  Light man).  

32 
Wheelwright v W alker (1883) 23 Ch.D.  752.  

33 
T.A. 1925, s.l3(l); Dance v Goldingham (1873) L.R. 8 Ch.App. 902. The trustee may, of 
course, be liable. 

34
T.A. 1925, s.!3(2). 

35 
iWi ,s.l4(3). 

36 
i b i d . ,  s . l 4 ( 2 )  a s  a m e n d e d  b y  T r u s t s  o f  L a n d  a n d  A p p o i n t m e n t  o f  T r u s t e e s  A c t  1 9 9 6 ,  
Sch.3. 
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trustee, all must sign, in accordance with the rule that they must act 
together.

37
 

4. POWER TO INSURE: SECTION 19 

A.Insurance 

20-008 At common law trustees have a power to insure the trust property, 
and possibly a duty to do so (of uncertain scope) in accordance with 
their general duty of acting in the best interests of the trust.

38
 As a 

general rule, however, they are not liable if the property is de-
stroyed; and if the trustees differ on the question whether the prop-
erty should be insured, it seems that nothing can be done to compel 
them.

39
 

Section 19 of the Trustee Act 1925 provided a power to insure, 
but it was limited and unsatisfactory. A new s.19 was substituted by 
the Trustee Act 2000.

40
 This provides that a trustee may insure any 

trust property against risks of loss or damage due to any event and 
pay the premiums out of income or capital. In the case of property 
held on a bare trust (i.e. where the beneficiary is of full age and 
capacity and absolutely entitled or, where there is more than one 
beneficiary, each of them is of full age and capacity and they are 
together absolutely entitled), the power is subject to their direc-
tions.

41
 The statutory duty of care

42
 applies to the exercise of the 

power to insure, whether under s.19 or under an express power.
43

 

The policy moneys must be treated as capital and applied in 
accordance with the terms of the trust.

44
 

B. Reinstatement 
20-009 Trustees may apply the policy money relating to land or other 

property in reinstatement, subject to the consent of any person 
whose consent is required by the trust instrument,

45
 and without 

prejudice to the statutory or other right of any person to require the 
money to be spent in reinstatement.

46
 Persons interested under the 

trust can, therefore, insist on having the premises rebuilt if they 
wish; or, if they do not wish it, can prevent the trustees from using 

7 Above, para.17-007; charitable and pension trustees may act by a majority. 
8 Law Com No.260 (1999), Trustees' Powers and Duties, paras 6.7-6.8. 
9 Re McEacharn (1911) 103 L.T. 900. 
0 s.34. The new provision applies to trusts whenever created. 
1 T.A. 1925, s.l9(2), (3). 
2T.A. 2000, s.l; above, Ch.17. 
3 ibid., Sch.l, para.5. 

T.A. 1925, s.20. 
ibid., s.20(4). 
ibid., s.20(5). 
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the money for that purpose, but in any case the money is capital 
money. 

5. POWER TO COMPOUND LIABILITIES: SECTION 15 

Trustees are given a wide discretion in settling claims which may be 20-010 
made by third persons against the trust estate,

47
 or by the trust estate against 

third persons. Adult beneficiaries who are under no disability may, of course, 
make any arrangement that they wish among themselves. Until the Variation 
of Trusts Act 1958

48
 was passed, the court had no general power to approve 

adjustments in the beneficial interests. But the dividing line is difficult to 
draw. The Court has inherent power to compromise a genuine dispute 
between beneficiaries

49
 and s.l 5 has been held to authorise the settlement of a 

dispute with a person claiming to be a beneficiary,
50

 and also litigation 
between the trustees and beneficiaries on the question whether certain 
property was subject to the trust or not.

51
 It was no objection to the jurisdiction 

under s.15 that the proposed compromise involved an adjustment of interests 
among the beneficiaries.

52
 

Personal representatives and trustees may accept compositions for 
debts; allow time for payment of debts; compromise, abandon, sub-
mit to arbitration or otherwise settle any claim; and may enter into 
such agreements and execute such instruments as may be necessary 
for the efficient performance of these duties.

53
 A wide power of this 

nature is of great practical importance in enabling the trustee to 
make a reasonable compromise instead of being obliged to litigate in 
respect of every possible claim, or risk liability for breach of trust if 
he fails to do so.

54
 Trustees are not liable for loss caused by any act 

done by them in the exercise of the powers conferred by this section 
as long as they have discharged the statutory duty of care under the 
Trustee Act 2000,

55
 and they have reached their decision by exercis-

ing their discretion and not by failing to consider the matter.
56

 They 
may apply to the court to sanction a compromise. The court must 
consider what is the best from the point of view of everybody  

47 The section confers no power to make reasonable provision for satisfying contingent  
claims. See Re Yorke (deceased) [1997] 4 All E.R. 907. 8 Below, Ch.22. Re Barbour's 
Settlement [1974] 1 W.L.R. 1198; Re Downshire S.E. [1953] Ch. 218. 
0 Eaton v Buchanan [1911] A.C. 253; cf. Abdallah v Richards (1888) 4 T.L.R. 622. 
1 Re Earl of Strafford [1980] Ch. 28. 
2 ibid. 
3 See Re Shenton [1935] Ch. 651. 
4 Re Brogden [1948] Ch. 206; above, para. 18-003. Bradstock Group Pension Scheme Trus 

tees Ltd v Bradstock Group pic [2002] I.C.R. 1427. 
s.l5(l), as amended by T.A. 2000. For the duty of care, see Ch.17. 
Re Greenwood (1911) 105 L.T. 509. 
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concerned, paying especial attention to the interests of child bene-
ficiaries.

57
 

6. POWER IN REGARD TO REVERSIONARY INTERESTS: SECTION 22
58

 

20-011 Where part of the trust property consists of choses in action or 
reversionary interests the trustees may, on such interests falling into 
possession, "agree or ascertain the amount or value thereof in such 
manner as they think fit," without being responsible for any loss, if 
they have discharged the statutory duty of care under the Trustee Act 
2000. But nothing in the section is to be construed as relieving 
trustees from the duty of getting in such interests as soon as possible 
after their falling into possession, for this is one of their primary 
duties.

59
 

7. POWER TO DELEGATE 

A. The Early Rule in Equity 

20-012 The basic rule is that a person entrusted with a fiduciary duty does 
not fulfil it if he delegates it to someone else; he remains liable for 
the other person's default.

60
 But this rule was never, even in the 

times when the most rigorous views were being taken of the stan-
dard of conduct required from a trustee, inflexible. Indeed, there are 
certain things which a business person would always delegate to a 
skilled agent. Thus, the employment of solicitors for legal, and 
brokers and bankers for financial, business was sanctioned by the 
ordinary business practice. This was recognised as early as 1754, by 
Lord Hardwicke in Ex p. Belchier,

6
^ and the trend of judicial deci-

sion, fortified by occasional statutory provisions, grew more and 
more tolerant of delegation in cases of commercial necessity. Fol-
lowing the two famous decisions of the House of Lords in Speight v 
Gaunt

62
 and Learoyd v Whiteley,

63
 it could be said that delegation 

was permissible if the trustees could show that it was reasonably 
necessary in the circumstances or was in accordance with ordinary 
business practice. The trustees had to exercise proper care in the 
selection of the agent, employ him in his proper field,

64
 and exercise 

"Re Ezekie l ' s  S .T.  [1942] Ch .  230;  R e Ear l  o f  S t raf ford ( above) .  
58 

As amended  by T.A .  2000 .  
59 

See above, para .  18-001. 
60 

Turner v Carney (1841) 5  Beav.  515 at  517,  per Lord Langdale .  
61 

(1754) Amb.  218.  
62 

(1884) 9  App.Cas.  1 .  
63 

(1887) 12 App.Cas.  727.  
64 

Fry v Tapson (1884) 28 Ch.D.  268.  
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general supervision.
65

 Trustees who delegated without authority re-
mained vicariously liable for any resulting loss.

66
 They were not 

vicariously liable for the acts of authorised agents, but incurred 
personal liability for failing to act prudently in matters of super-
vision and so forth. A trustee's discretions could not, however, be 
delegated.

67
 Further, exemption clauses expressly limiting his liability 

to cases of "wilful default" did not relieve him from the respon-
sibility of acting as a prudent man of business.

68
 Nor did the statutes 

of 1859 and 1893, the predecessors of the Trustee Act 1925, s.30(l) 
(now repealed), which restricted the liability of trustees to cases of 
wilful default, do more than change the onus of proof; these statutes 
placed the onus on "those who seek to charge an executor or trustee 
with a loss arising from the default of an agent, when the propriety 
of employing the agent has been established."

69
 

The kind of delegation referred to above is sometimes termed 
"collective delegation", meaning that all the trustees acting together 
appoint an agent to carry out some function. This may be contrasted 
with "individual delegation", where one trustee delegates all his 
functions to another person, which may be done by power of at-
torney.

70
 

B. Trustee Act 1925 

Under the Trustee Act 1925 trustees were no longer required to 
show a need to delegate. Delegation as such was accepted as a 
normal method of performing the duties incidental to trusteeship; 
but the overall duties of trusteeship remained of course in the trus-
tees. Section 23(1) of the 1925 Act provided that a trustee could 
delegate acts (of an administrative nature) to agents, and that he 
would not be responsible for the default of the agent "if employed in 
good faith". Section 30(1) provided that a trustee was responsible 
for his own acts and defaults but not for those of any co-trustee or 
agent, nor for any other loss unless occasioned by "his own wilful 
default". The proper interpretation of, and the relationship between, 
these provisions remained a matter of doubt until their repeal by the 
Trustee Act 2000. In Re Vickery

71
 an executor employed a solicitor 

to wind up the estate. He was unaware that the solicitor had twice 
been suspended from practice. Eventually the solicitor absconded 

20-013 

65 
R o w l a n d  v  W i t h e r d e n  (1 851)  3  Mac .  &  G .  568 .  

66 
C l o u g h  v  B o n d  ( 1 8 3 8 )  3  M y .  &  C r .  4 9 0  a t  4 9 6 - 4 9 7 ;  S p e i g h t  v  G a u n t ,  ab o v e ;  T a r g e t  
H o l d i n g s  L t d  v  R e d f e r n s  ( a  f i r m )  [1996]  1  A.C .  421  at  434.  

67 
S pe i g h t  v  G a u n t ,  above;  bel ow,  pa ra . 20-019.  

68 
Re Chapman [1896] 2  Ch. 763;  R e Bri e r (1884) 26 Ch.D. 238;  cf .  A rmi tage  v  Nurse [1998]  
Ch .  241 at  252;  bel ow.  Exempt i on cl auses  are  di scussed  at  pa ra . 17 -005 ,  above .  

69 
p e r  Lord  Sel borne  i n  R e  B r i e r ,  above ,  a t  243;  R e  C h ap m a n ,  above,  a t  776 .  

70 
Below, para.20-019. 

71 
[1931] 1 Ch. 572. 
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with money belonging to the estate. Maugham J. considered that 
s.23(l) had not removed the need to exercise care in the selection of 
the agent. There was no suggestion that the executor had not done 
so. He was not liable, because he was not guilty of "wilful default" 
within s.30(l), which meant intentional or reckless breach of duty. 
This interpretation was inconsistent with the settled construction of 
the expression in trustee exemption clauses, where it included im-
prudence.

72
 Maugham J.'s interpretation of s.30(l) was long criti-

cised, although Millett LJ. in Armitage v Nurse
73

 rejected the 
criticisms. It was confirmed, however, in Re Lucking's Will Trusts

74 

that the 1925 Act had not removed the duty to supervise the agent 
adequately. In that case the trustee was liable for a loss of £16,000 
caused by his signing blank cheques in favour of the agent, an old 
and trusted friend, and failing to supervise his drawings on the funds 
after the time at which there was reason to suspect his honesty. 

It was mentioned above that s.23(l) permitted the delegation of 
administrative acts. It did not permit the delegation of the exercise 
of discretions. That may be done by power of attorney under s.25 of 
the Trustee Act 1925,

75
 but the trustee remains liable for the defaults 

of the attorney. The Law Commission concluded that "Far from 
promoting the more conscientious discharge of the obligations of 
trusteeship, the prohibition on the delegation of fiduciary discretions 
may force trustees to commit breaches of trust in order to achieve 
the most effective administration of the trust" .

76
 

A major purpose of the Trustee Act 2000 was to reform trustees' 
powers of delegation. First, it has repealed the problematic ss.23 and 
30 of the Act of 1925 and provided in their place a clearer frame-
work for delegation. Secondly, it has extended the circumstances in 
which discretionary functions may be delegated. This is particularly 
important in the context of investment, but is not confined to that. 
We will now consider the delegation provisions of the Trustee Act 
2000. Other statutory provisions permitting the delegation of discre-
tions are dealt with separately below.

77
 

C. Trustee Act 2000 

20-014 The new wide powers of delegation apply to trusts whenever 
created, but are subject to any restrictions or exclusions in the trust 
instrument or other legislation.

78
 The powers apply to pension trusts, 

72 
Above,  para . 17-005. 

73 
[1 9 98 ]  Ch .  24 1  a t  25 2 .  S e e  a l s o  W o o d l a n d - F e r r a r i  v  U C L  G r o u p  R e t i r e m e n t  B e n e f i t s  
S ch e m e  [2003]  Ch .115 .  

74 
[1968] 1 W.L.R. 866.  

75 
Below,  para .20-019.  

76 
Law Com.  No.260 (1999),  Trus tees '  Pow ers and  D uties,  para.4 .6.  

77 
Below,  Sect ions  D,  E.  

78 
T.A.  2000,  ss .26,  27. For  t ransi t ional  provi sions,  see Sch.3.  
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save that the trustees may not delegate investment functions nor 
appoint nominees and custodians under the new Act, as these mat-
ters should be dealt with under the pensions legislation.

79
 The scope 

and effect of the power to delegate will now be considered. 

i. General Power to Delegate. The approach taken in the new 
Act is that trustees may delegate any or all of their "delegable 
functions". Section 11 does not (save in the case of charitable trusts) 
provide a list of such functions, but instead lists those which may 
not be delegated. The delegable functions are those other than: 

(a) any function relating to whether or in what way any assets of 
the trust should be distributed, 

(b) any power to decide whether any fees or other payment due 
to be made out of the trust funds should be made out of 
income or capital, 

(c) any power to appoint a person to be a trustee of the  
trust, or 

(d) any power conferred by any other enactment or the trust 
instrument which permits the trustees to delegate any of their 
functions or to appoint a person to act as nominee or cus 
todian. 

Thus the trustees cannot delegate their power of selection 
amongst the beneficiaries of a discretionary trust. They may, how-
ever, delegate investment decision-making, and thereby obtain the 
benefit of the skilled professional service of an investment manager 
authorised under the financial services legislation. The detailed pro-
visions of the Act in relation to the delegation of investment and 
other asset management functions were considered in Chapter 18.

80 

The new powers are additional to a trustee's power of individual 
delegation by power of attorney.

81
 In the case of a charitable trust, 

s.ll lists the functions which may be delegated. Broadly, these are 
matters relating to income generation, including investment, but are 
otherwise administrative acts. These have already been men-
tioned.

82
 

The trustees may delegate to one or more of their number, but not 
to a beneficiary, even if he is also a trustee.

83
 If the same function is 

delegated to two or more persons, they must act jointly. 

20-015 

79 i b i d . ,  s . 3 6 .  T h e  d e l e g a t i o n  p r o v i s i o n s  d o  n o t  a p p l y  t o  t r u s t e e s  o f  u n i t  t r u s t s  o r  t h o s e  
managing a fund under a common investment or common deposit scheme for charities;  
ss.37, 38. 

80 Above, para.18-018. 
81 Below, Sections D, E. 
82 Above, para.15-088. 
83T.A. 2000, s.12. 
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If it is reasonably necessary to do so, the trustees may delegate on 
terms permitting sub-delegation, restricting the liability of the agent, 
or permitting him to act in circumstances capable of giving rise to a 
conflict of interest.

84
 It was doubtful under the previous law whether 

this could be done, thus the reform was needed in order to permit 
delegation to fund managers on their standard terms of business. 

Whether the delegation is under the new Act or otherwise, the 
trustees may pay the agent from the trust funds if the terms of his 
appointment so provide, but the amount must not exceed what is 
reasonable for the services in question.

85
 They may also reimburse 

him from the trust funds for expenses properly incurred. 
Where the trustees have appointed an agent under the new Act or 

under the trust instrument or other legislation, they must keep the 
arrangement under review and must consider whether there is a need 
to revoke the appointment or to exercise any power they may have 
to give directions to the agent.

86
 

20-016 ii. Nominees and Custodians. Prior to the new legislation it was 
doubtful whether trustees could appoint nominees or custodians in 
the absence of an express power. This is a convenient practice which 
reduces delays in completing share transactions. As trust property 
(such as shares) would be vested in the nominee, the practice ap-
peared contrary to the rule (mentioned below) that trustees must 
have the trust property under their control. 

In order to allow trustees to benefit from modern investment 
practices, s.16 of the Trustee Act 2000 permits trustees to appoint 
nominees and vest trust assets in them, while s.17 permits the ap-
pointment of a custodian to undertake safe custody of the assets or 
of any documents or records concerning them. Further details may 
be found in Chapter 18.

87
 The provisions already discussed concern-

ing the terms of appointment of agents, remuneration and the duty to 
keep the arrangement under review apply also to nominees and 
custodians. 

As mentioned above, a trustee may not vest trust assets in a third 
party unless authorised by the trust instrument or legislation. Thus 
under the general law investments must be in the joint names of the 
trustees. If two trustees divide investments or invest separately, and 
one commits a breach of trust, the other will be equally liable for 
any loss.

88
 

" i b i d . ,  s . 1 4 .  
85 

i b i d . ,  ss . 14,  32.  See  al so s .29(6)  (r emunerat ion o f  co -t rustee appointed as  ag ent ) .  
86 

i b i d . ,  ss . 21,  22.  This  i s  subject  to  any  cont rary intent ion in  the t rust  inst rument  or  othe r  
legislation. 

87 
Above, para.18-018. 

88 
L ew i s  v  N ob b s  (1878) 8  Ch.  D.  591.  
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It is convenient also to mention here the related rule that trust 
capital should be received by all the trustees unless the trust instru-
ment or legislation provides otherwise.

89
 However, it has always 

been possible to delegate the receipt of income to one of several 
trustees,

90
 although the co-trustees may be liable if they permit the 

payee to retain the money for longer than necessary.
91

 In the case of 
company shares, the articles provide that trusts shall not be recog-
nised.

92
 In the case of joint ownership, the dividend is paid to the 

first named who can give a valid receipt.
93

 

iii. Duty of Care. Prior to the new legislation, the standard of 20-017 
conduct applicable to trustees was that expected of a "prudent man of 
business". However, as a result of the "good faith" terminology of s.23(l) of 
the Trustee Act 1925, there remained uncertainty as to exactly what standard 
applied in the context of delegation. The matter has now been put beyond 
doubt by the application of the statutory duty of care laid down in s.l of the 
Trustee Act 2000. This duty applies to a trustee when exercising the power 
of delegation under the Act of 2000 or under any other power of delegation.

94
 

He is subject to the duty of care when appointing an agent, nominee or 
custodian and when carrying out the obligation to keep the arrangement 
under review. In particular, he must comply with the duty when selecting 
the person to act, determining the terms on which he is to act, and, where 
asset management functions are delegated, when preparing the policy 
statement under s.15 of the new Act.

95
 It appears that the duty of care applies 

to the selection of a person to act under a power of attorney, even though the 
delegating trustee in any event remains liable for any defaults of the 
person appointed.

96
 

iv. Liability of Trustee. We saw that the provisions of the Trus-
tee Act 1925 left room for doubt as to the circumstances in which a 
trustee would be liable for the defaults of an agent. The uncertainty 
has been removed by s.23 of the Trustee Act 2000, which provides 
that a trustee is not liable for any act or default of the agent, nominee 
or custodian unless he has failed to comply with the duty of care 
when entering into the arrangement or when keeping it under re-
view. Where the arrangement permitted the agent to appoint a sub-
stitute, the trustee is not liable for the acts of the substitute unless he 

89 S ee  Le e  v  S a n k e y  (1 8 7 3 )  L . R .  15  Eq .  2 04;  T . A .  1 9 2 5 ,  s .1 4 ;  a b o ve ,  p ar a .2 0 - 00 7 .  
90 Tow nley  v  S he rbo rn e  (1 634 )  J .  B r idg .  35 .  
91 

Comakers v Carruthers [1896] A.C. 659. 
92 Com panie s  Act  1 985 ,  s .36 0 .  
" C om p a nie s  ( T a bl es  A - F )  R e g ula t i o n s  1 9 85 ,  T a bl e  A ,  r e g .  1 0 6  ( S I  19 8 5/ 8 0 5) .  
9 4 T.A.  200 0 ,  Sc h . l ,  par a .2 .  
95 A bo v e ,  pa r a . 1 8 - 01 8 .  
96 See Sect i on  D,  below.  

20-018 



588 Powers of Trustees 

failed to comply with the duty of care when agreeing the term 
permitting substitution or when reviewing the arrangement. Section 
23 applies whether the delegation was in the exercise of the power 
under the Act of 2000 or under an express power or pursuant to 
other legislation, unless it would be inconsistent with the trust in-
strument or other legislation. So, for example, s.23 will not apply to 
the question whether a trustee is liable for the acts of a person to 
whom he has granted a power of attorney, because s.25(5) of the 
Trustee Act 1925 provides that the trustee remains liable (irrespec-
tive of fault) for the acts and defaults of the donee of the power. 

D. Other Statutory Provisions Permitting Delegation of 
Discretions 

20-019 We have seen that trustees cannot as a general rule delegate their 
discretions, for example the distribution of funds to beneficiaries of 
a discretionary trust. The delegation of discretions is permitted by 
Part IV of the Trustee Act 2000, s.25 of the 1925 Act, s.9 of the 
Trusts of Land and Appointment of Trustees Act 1996, and under s.l 
of the Trustee Delegation Act 1999. 

Section 25
97

 enables a trustee to delegate by deed
98

 to any person
99

 
by power of attorney for 12 months or any shorter specified period 
"all or any of the trusts, powers and discretions vested in him as 
trustee either alone or jointly with any other person or persons." 
Written notice must be given within seven days to each of the other 
trustees and to each person who has the power to appoint new 
trustees.

1
 It was previously doubted whether a trustee who was not 

himself entitled to remuneration could pay the delegate out of the 
trust fund. This has now been alleviated by the provisions of the 
Trustee Act 2000 enabling professional trustees to charge even 
though the trust instrument does not so provide.

2
 Delegation to a 

sole trustee is permitted, but this cannot circumvent the rule requir-
ing payment of capital money to at least two trustees.

3
 Following the 

Trustee Delegation Act 1999, a power of attorney under s.25 of the 
1925 Act may be an enduring power, meaning one which survives 
the incapacity of the trustee.

4
 

7 As amended by Trustee Delegation Act 1999, s.5. 
3 In the case of delegation by a single donor, a prescribed form must be used; s.25(5), (6). ' 
Including a trust corporation; subs. (3). 
1 Subs. (4). But failure to give notice does not, in favour of a person dealing with the donee of 

the power, invalidate any act done by the donee. 
* T.A. 2000, s.29. 
' Trustee Delegation Act 1999, ss.7, 8. Previously delegation to a sole co-trustee was not 

permitted. 
* Trustee Delegation Act 1999, s.6, repealing s.2(8) of the Enduring Powers of Attorney Act 

1985. For enduring powers, see section E, below. 
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These provisions should only be used when such delegation is 
essential, for the donor of the power of attorney remains liable for 
the acts and defaults of the donee.

5
 

The position relating to trusts of land is now found in s.9 of the 
Trusts of Land and Appointment of Trustees Act 1996, which per-
mits the trustees to delegate any of their functions as trustees relat-
ing to the land, including sale, to any beneficiary (or beneficiaries) 
of full age and beneficially entitled to an interest in possession.

6
 The 

delegation may be for any period or indefinite,
7
 and must be by 

power of attorney
8
 given by all the trustees jointly. It is revocable by 

any one or more of them, and will also be revoked if another person 
is appointed trustee.

9
 Where a beneficiary ceases to be beneficially 

entitled, the delegation is revoked so far as it relates to him, but the 
functions remain exercisable by the remaining beneficiaries in the 
case of joint delegation.

10
 

Beneficiaries to whom functions have been delegated under s.9 
are in the same position as the trustees in relation to the exercise of 
the functions, but are not regarded as trustees for any other purpose. 
In particular, they cannot sub-delegate or give a valid receipt for 
capital money.

11
 The provisions of the 1996 Act dealing with the 

trustees' liability for any defaults of the beneficiary to whom they 
have delegated have been changed by the Trustee Act 2000. The 
duty of care under s. 1 of the new Act applies to trustees of land in 
entering into an arrangement to delegate their functions under s.9 of 
the 1996 Act. If the delegation is not irrevocable, they must keep the 
arrangement under review, including the need to exercise any power 
they have to revoke the delegation or to give directions to the 
beneficiary. The trustees are not liable for the acts or defaults of the 
beneficiary unless they have failed to comply with their duty of care 
in deciding to delegate or in reviewing the arrangement.

12
 

A more general power of delegation applying to trustees of land 
who are also beneficiaries, in other words co-owners, is provided by 
s.l of the Trustee Delegation Act 1999. Such a trustee may delegate 
all trustee functions, including discretions, relating to the land or to 
income arising from it or to its proceeds of sale by power of attor-
ney, which may be an enduring power.

13
 Trustees who are not also 

5 T.A. 1925, s.25(7). 
6 Where the trustees purport to delegate to a person who is not such a beneficiary, third 

parties dealing with that person in good faith are protected by s.9(2). 
7 s.9(5). 
8 s.9(6) provides that this cannot be an enduring power within the Enduring Powers of  

Attorney Act 1985; below, para.20-020. 
9 s.9(3). It is not revoked if any grantor ceases to be a trustee. 

10 s.9(4). 
"s.9(7). 
12 See s.9A of the 1996 Act, inserted by T.A. 2000, Sch.2. 
13 See section E, below, where the 1999 Act is more fully discussed. 
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beneficiaries do not fall within the scope of this provision. If they 
wish to delegate their discretions, they must do so under s.25 of the 
Trustee Act 1925, discussed above. 

E. Delegation by Enduring Power of Attorney 

20-020 We have seen that s.25 of the Trustee Act 1925 permits a trustee 
to delegate all of his functions by power of attorney for a maximum 
of 12 months, subject to various procedural requirements.

14
 This 

could be done, for example, if he was going abroad. 
Until 1985 there was no possibility of a power of attorney which 

would continue in force after the donor had become mentally inca-
pable, as such incapacity automatically revoked the power. The 
Enduring Powers of Attorney Act 1985 permits the creation of a 
power of attorney which will survive the donor's subsequent in-
capacity. Unfortunately the 1985 Act inadvertently produced incon-
sistent but overlapping regimes for delegation by power of attorney 
by individual trustees under s.3(3) of the 1985 Act and under s.25 of 
the 1925 Act. Following recommendations of the Law Commis-
sion,

15
 the problems have now been resolved by the Trustee Delega-

tion Act 1999. 
The 1999 Act draws a distinction between trustees who have a 

beneficial interest and those who do not. Its broad effect is first, to 
permit the delegation by power of attorney of all the functions of a 
trustee who also has a beneficial interest in the property. This is 
primarily directed to co-owners of land, who are normally both 
trustees and beneficiaries. Secondly, it ensures that a trustee who has 
no beneficial interest may only delegate trustee functions by power 
of attorney subject to the safeguards imposed by s.25 of the Trustee 
Act 1925. Thirdly, it ensures that the rule requiring capital money to 
be paid to at last two trustees cannot be circumvented by using a 
power of attorney. 

In the case of a trustee who has a beneficial interest, s.l of the 
1999 Act permits the delegation by power of attorney of the trus-
tee's powers and duties in relation to land, income from the land or 
its proceeds of sale. This may take the form of an enduring power of 
attorney.

16
 The donor (the trustee) is liable for the acts and defaults 

of the donee, although not for the act of delegation itself. Section 1 
applies only to powers of attorney created after the Act, although, by 
way of exception, it applies to enduring powers of attorney created 
before the commencement of the Act at the end of a transitional 
period during which s.3(3) of the 1985 Act (which subsection is  

14 Above, para.20-019. 
15 

Law Com. No.222 (1994), Delegation by Individual Trustees. 
16 Such a power may not be created by trustees of land under s.9(l) of the Trusts of Land and 

Appointment of Trustees Act 1996; ibid., s.9(6). 
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otherwise repealed) may continue to apply to such a power.17 Thus 
there is no need for the donor of an enduring power to execute a 
fresh power after the new Act, which indeed he may be unable to do 
by reason of loss of capacity. In favour of a purchaser dealing with 
the donee of a power of attorney, a signed statement by the donee at 
the time of the transaction or within the following three months to 
the effect that the donor trustee had a beneficial interest in the 
property is conclusive evidence of that fact.'8 

A co-owner may, therefore, delegate his trustee functions by 
power of attorney without being subject to the restrictions contained 
in s.25 of the Trustee Act 1925, for example the 12-month time 
limit. An enduring power of attorney may be utilised to provide for 
the onset of mental incapacity. Where, however, one of two co-own-
ers creates the power in favour of the co-trustee, the latter cannot 
give a good receipt for capital money.19 In such a case another 
trustee must be appointed for the purpose,20 but there is no need for 
the incapacitated trustee to be discharged.21

 

Prior to the 1999 Act it was not possible to delegate by way of 
enduring power of attorney under s.25 of the Trustee Act 1925.22 

That restriction has now been removed by s.6 of the 1999 Act in 
relation to powers created after its commencement. A trustee who 
has no beneficial interest may now delegate his trustee functions by 
way of an enduring power, but this may be done only by complying 
with s.25 of the 1925 Act, which is subject to more restrictions and 
safeguards than a co-owner's power of delegation under s.l of the 
1999 Act. As in the case of delegation by a trustee who is a co--
owner, delegation under s.25 to a co-trustee cannot circumvent the 
rule requiring payment of capital money to at least two trustees.23

 

20-021 

  

8. POWERS OF MAINTENANCE AND ADVANCEMENT 

Where any person has a contingent interest in property the question 
arises as to the use which should be made of the income until the gift 
vests. Otherwise the income would not be put to any use during the 
period. The policy is to allow the gift to "carry the intermediate 
income" unless there are good reasons to the contrary. Generally 

20-022 

" Trustee Delegation Act 1999, s.4. 
18 ibid., s.2. 
19 ibid., s.7. 
20 

Such an appointment  may be made by the donee of the power un der s.36 of  the Trustee Act  
1925  (above,  pa ra . 17 -023) ,  a s  amended by s .8  o f  t he 1999  Act .  

21 
L.P.A .  1925 ,  s . 22 ,  a s  amended by  s . 9  o f  t he  1999  Act .  

22 
Enduri ng  Powers o f  At t o rney  Act  1985,  s . 2 (8) .  

23 
Trustee Delegat ion Act  1999,  ss . 7 ,  8 .  
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speaking, all testamentary gifts except contingent pecuniary legacies 
carry the intermediate income unless it is otherwise disposed of.

24
 

One of the most common contingencies is that of attaining the age 
of 21 or more. It is important to make provision for the use of the 
income for the maintenance and education of the beneficiary before 
the interest vests. 

A similar question arises in the opposite case of children who 
have a vested interest in property; for it may then be desirable that 
they should not be entitled to draw the whole of the income. It is 
better that they should receive what is reasonably necessary for their 
maintenance and education, and that the balance should be invested 
for them. Again, it may be that capital sums may be needed to 
establish them in a profession or in business or on marriage. 

These matters may be expressly provided for in the trust instru-
ment. If not, the court has an inherent power to approve the use of 
income, or even of capital for the maintenance of children.

25
 But the 

statutory powers of maintenance
26

 and advancement
27

 about to be 
discussed are sufficient to meet the needs of most situations, and 
they can be amended as required to meet the needs of a particular 
trust. Such powers have commonly been used, not only, or mainly, 
for their original purposes, but rather for the fiscal advantages which 
they have been able to offer.

28
 The duty of care under s.l of the 

Trustee Act 2000 does not apply to these powers. 

A. Maintenance.
29

 Trustee Act 1925, s.31 i. 

Subsection (1). 

20-023       "Where any property is held by trustees in trust for any person for 
any interest whatsoever, whether vested or contingent, then, subject to any 

prior interests or charges affecting that property— (i)   during the infancy 
of any such person, if his interest so long continues, the trustees may, at 

their sole discretion, pay to his parent or guardian, if any, or otherwise apply 
for or towards his maintenance, education, or benefit,

30
 the whole or such 

part, if any, of the income of that property as may, in all the circumstances, 
be reasonable, whether or not there is— 

24 
Below,  para .20-029.  

25 
Below,  para .20-045.  

26
T.A. 1925, s.31.  

27 
ibid.,  s.32. 

28 
Pi lk ing ton v IRC  [1964]  A.C .  612.  See (1994) 8  T .L. I .  49 ( J .  B rown).  

29 
See (1953) 17 C O D V . ( N . S . )  273 (B .  Ker )  for  a  most  hel p ful  di scussi on o f  s .31.  

30 See Re Heyworth's Contingent Reversionary Interest [1956] Ch. 364; Pilkington v IRC 
above; Re Pauling's S.T. [1964] Ch. 303; (1959) 23 Conv.(N.s.) 27 (D. Waters). 
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(a) any other fund applicable to the same purpose; or  
(b) any person bound by law to provide for his main 

tenance or education31; and 
(ii) if such person attaining the age of [18]32 years has not a 

vested interest in such income, the trustees shall thence-
forth pay the income of that property and of any accretion 
thereto under subsection (2) of this section to him, until he 
either attains a vested interest therein or dies, or until fail-
ure of his interest: . . . "  

(a) Prior Interests. The power of maintenance can only arise   20-024 
where a person is entitled to the income, whether by virtue of a  

vested interest, or by virtue of a contingent interest which carries the 
intermediate income.33 If the income is applicable in favour of a 
prior interest, no question of its use for maintenance can arise. 
Similarly, a member of a discretionary class is not entitled to any 
income and the section does not therefore apply to payments made 
by the trustees in the exercise of their discretion.34

 

(b) Child Beneficiary. The question of application of income for   20-025 
the child's maintenance, education or benefit, whether his interest is  

vested or contingent, is a matter for the trustees' discretion. The 
decision to apply income for such maintenance must be taken as a 
result of a conscious exercise of their discretion, and not automati-
cally.35 So long as the trustees have regard only to the interests of the 
children, it is no objection that the exercise of their discretion may 
incidentally benefit a parent.36 The trustees should, so far as practi-
cable, arrange for maintenance payments to be shared proportion-
ately among various funds available for the purpose.37 The 
payments are usually made to the parent or guardian whose receipt 
is a sufficient discharge for the trustees. 

(c) Adult Contingently Entitled. A beneficiary contingently enti-   20-026 
tied to the principal becomes entitled under paragraph (ii) of subsec 
tion (1) to the income at majority.38 His entitlement to the capital 
must, of course, await the happening of the contingency. The entitle-
ment to income at majority is subject to a contrary intention; and  

31 
See  F ul l e r  v  E va n s  [2000] 1  Al l  E .R .  636.  

32 
Reduced  f rom 21  by  Fami l y  Law Ref o rm Ac t  1969 .  See  B e g g - M c B r e a r t y  ( I n s p e c t o r  o f  
Tax es )  v  S t i l w e l l  [1996] 1  W.L.R.  951. 

33 
T.A. 1925, s.31(3); below, paras 20-029 et seq. 

M
Re Vestey's Settlement [1951] Ch. 209. 

35 
W i l son  v  Tu rne r  (1883)  22 Ch.D.  521.  

36 
F ul l e r  v  E va ns ,  above .  

"T.A. 1925, s.31(l), proviso. 
38

 Re Jones' W.T. [1947] Ch. 48. 
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this has been found to exist where there is a direction to accu-
mulate. 

In Re Turner's Will Trusts,
39

 a testator provided interests in 
favour of his grandchildren contingently on their attaining the age 
of 28, and expressly gave the trustees power to apply the income 
for their maintenance, education and benefit until that time, and 
instructed the trustees to accumulate the surplus. 

One grandchild, Geoffrey, was 21 when the testator died; and 
himself died three years later aged 24. No income had been paid 
to him, and some £3,000 had been accumulated since the testa-
tor's death. The question was whether s.31(l) applied. If it did, 
Geoffrey's estate would have become entitled to the income. The 
Court of Appeal held that, in spite of the imperative terms of s.31, 
it gave way to an expression of a contrary intention in accordance 
with the Trustee Act 1925, s.69(2). 

ii. Subsection (2).
40

 

20-027 (a) Surplus Income to be Accumulated for Child Bene-
ficiaries. Subsection (2) provides that the residue of the income, not 
applied for maintenance, shall be accumulated by investment until 
the person contingently entitled reaches majority. Income from such 
investments becomes available for future maintenance; and the ac-
cumulations themselves may be applied, before the beneficiary 
reaches majority, as if they were income arising in the then current 
year. 

20-028 (b) Entitlement to Accumulations. On the majority (or earlier 
marriage) of a child, the question arises whether or not any accumu-
lations should be given to him. As would be expected, he is entitled 
to the accumulations if he had a vested interest before reaching full 
age (for he was entitled all along to the income); or if, on attaining 
his majority, he "becomes entitled to the property from which the 
income arose in fee simple, absolute or determinable, or absolutely 
or for an entailed interest." In short, he is entitled to the accumula-
tions on his majority (or earlier marriage) if he is then entitled to the 
capital.

41
 

' [1937] Ch. 15; Re Ransome [1957] Ch. 348; [1979] Conv. 243 (J. Riddall); Brotherton v 
IRC [1978] 1 W.L.R. 610; IRC v Bernstein [1961] Ch. 399; Re McGeorge [1963] Ch. 544, 
where the contrary intention was shown by deferring the gift to a daughter until after the 
death of a widow; Re Erskine's S.T. [1971] 1 W.L.R. 162. 

3 T.A. 2000, Sch.2, para.25, has made minor amendments. 
1 T.A. 1925, s.31(2)(i). 
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The question arose in Re Sharp's Settlement Trusts
42

 whether the 
provision covered the case where the children of the settlor became 
entitled, subject to an overriding power of appointment, to the capi-
tal on attaining the age of 21. Were they then entitled absolutely? 
Pennycuick V.C. held that they were not: the fact that their interests 
could be defeated by the exercise of the power prevented their 
becoming entitled absolutely. It is anomalous that "a person having 
a determinable interest in realty should qualify to take accumula-
tions at 21,"

43
 but "a person having a like interest in personalty 

should not equally so qualify."
44

 This is just another one of those 
curious instances where the 1925 legislation just did not go far 
enough in its expressed intention so far as possible to assimilate the 
rules relating to realty and personalty."

45
 In all other cases, as for 

example the case of a contingent beneficiary whose interest never 
vests, or where the beneficiary, although having a vested interest, 
fails to reach majority, the accumulations are added to capital for all 
purposes.

46
 

The provisions relating to the destination of accumulations in 
s.31(2) are also subject to a contrary intention in the trust instru-
ment.

47
 In Re Delamere 's Settlement Trusts?* the trustees appointed 

income to beneficiaries "absolutely" in 1971. All the beneficiaries 
were then children. By 1981, £122,000 had been accumulated. The 
question arose whether s.31(2) applied, so that the share of any 
beneficiary dying before majority would devolve with the capital, or 
whether there was a contrary intention, so that the accumulations 
were held indefeasibly for the appointees. It was held that the word 
"absolutely" in the 1971 appointment indicated indefeasibility, thus 
excluding s.31(2). Clearly the mere fact that the interest is vested is 
not sufficient to achieve this result.

49
 

iii. Gifts Carrying Intermediate Income. Section 31 only ap-   20-029 
plies to contingent interests which carry the intermediate income; that is to 
say, to gifts which entitle the donee to claim the income earned by, or 
interest upon, the subject matter of the gift between the date of the gift and the 
date of payment. Whether or not a gift should 

'- [1973] Ch. 331; (1972) 36 Conv.(N.s.) 436 (D. Hayton). See also Re Delamere's Settlement 
Trusts, below. 

' The words "fee simple, absolute or determinable," applying only to realty. 1 [1973] Ch. 331 
at 346. ' (1972) 36 Conv.(N.s.) 436 at 438. The accumulations of income were added to the share 
of 

each child, subject to the exercise of the power: Re King [1928] Ch. 330; Re Joel's W.T. 
[1967] Ch. 14; below, para.20-034. ' T.A. 1925, s.31(2)(ii). On the distinction between 

contingent interests and interests subject 
to defeasance, see Phipps v Ackers (1842) 9 Cl. & F. 583; Brotherton v IRC [1978] 1 
W.L.R. 610. ' T.A. 

1925, s.69(2). 
' [1984] 1 W.L.R. 813; [1985] Conv. 153 (R. Griffith). ' 
See T.A. 1925, s.31(2)(i)(o). 
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do so is not self-evident, and there are some complex and technical 
rules which do not provide any conceptual unity. Some rales are 
based on case law, and some on statute. It is unfortunate that there is 
not a single comprehensive code. 

Vested gifts carry the intermediate income unless a contrary inten-
tion appears, as where the income is given to someone other than the 
donee for a period. A direction to accumulate the surplus income 
until majority, on the other hand, does not indicate that the gift does 
not carry the income, but merely that the power of maintenance is 
excluded. 

With contingent gifts, the rales, subject always to an expression 
of contrary intention, are as follows.

50
 

20-030 (a) Contingent Residuary Bequest. A contingent bequest of resid-
uary personalty carries all income earned from the testator's death.

51 

The undisposed of income "becomes part of the residue."
52

 But it 
seems that, if a residuary bequest of personalty (whether vested or 
contingent) is postponed "to a future date which must come sooner 
or later,"

53
 the intermediate income is undisposed of and therefore 

not carried by the gift.
54

 

20-031 (b) Contingent or Future Specific Gifts of Personalty or Realty 
and Contingent Residuary Devises of Freehold Land. The Law of 
Property Act 1925, s.175 provides that a contingent specific bequest 
of personalty or devise of realty and a contingent residuary devise of 
freehold land, and a devise of freehold land to trustees on trust for 
persons whose interests are contingent or executory shall carry the 
intermediate income. It will be noticed that the section does not 
affect a residuary gift of a leasehold interest, which ranks as per-
sonalty.

55
 

20-032 (c) Contingent Pecuniary Legacy. A contingent pecuniary legacy 
does not carry the intermediate income.

56
 To this rule there are three 

exceptions, in which cases the contingent pecuniary legacy will 
carry interest, and it will be available for the maintenance of a 
child. 

First: Where the legacy was given by the father of the child 
legatee, or by some person in loco parentis, so long as no other fund 

"(1953) 17 Conv.(N.s.) 273 (B. Ker); (1963) 79 L.Q.R. 184 (P.V.B.). 
1 Re Adams [1893] 1 Ch. 329. 
2 ibid., at 334. 
3 per Cross J. in Re McGeorge [1963] Ch. 544 at 551; such as the death of an annuitant. 
4Re Oliver [1947] 2 All E.R. 161; Re Gillett's W.T. [1950] Ch. 102; Re Geering [1964] 

Ch. 136. 
Re Woodin [1895] 2 Ch. 349. 
Re Raine [1929] 1 Ch. 716; Re George (1877) 5 Ch.D. 837. 
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is provided for his maintenance,
57

 and the contingency is the attain-
ment of majority.

58
 

Secondly: Where the testator shows an intention to maintain.
59 

Thirdly: Where the testator has set aside the legacy as a separate 
fund for the benefit of the legatee.

60
 

Section 31, having laid down that the section applies only to a gift 
which carries the intermediate income, refers expressly to the first of 
these exceptions, and provides that the rate of interest shall (if the 
income available is sufficient, and subject to any rules of court to the 
contrary) be five per cent.

61
 Thus, the subsection refers only to the 

first of the recognised exceptions, and the question arises whether 
that is an indication that the other two are not intended to apply. The 
better view is that they are unaffected by subs.(3), and that "the 
specific mention of the rule in [the first exception] is only for the 
purpose of establishing a suitable rate of interest".

62
 The statute 

widens the exception by making it applicable in the case of either 
parent, and not only in the case of a father. 

iv. Aggregation of Income of Children with that of their Par- 20-033 
ents. It has been seen that an accumulation and maintenance settlement

63
 

giving contingent gifts to children with power to use the income for 
maintenance, and to accumulate that not so used, offers tax advantages, both 
in the context of income tax and of inheritance tax, but that income so 
accumulated carries the income tax disadvantage of liability to the rate 
applicable to trusts (currently 40 per cent).

64
 Where income is paid to the 

unmarried child of the settlor, the income is treated as that of his parent.
65

 In 
other cases, the income is treated as part of the child's total income.  

v. Gifts to Classes. Where there is a gift to a class contingently 20-034 
on attaining the age of 21, the trustees may treat separately, for these 
purposes, each person's presumptive share. That is to say, that when one 
member of the class attains 21 and becomes entitled to his share, the trustees 
may continue to exercise their powers of maintenance in respect of the other 
members.

66
 Similarly, income may only be used for the maintenance of any 

member of the class if that income was 

57 
Re G eorge (1877) 5  Ch.D .  837 at  843 .  

58 
Re Ab ra ham s [191 1]  1  C h .  108 .  

59 
Re C hurchi l l  [1909]  2  Ch.  431.  

60 
Re M edlock (1886) 54  L.T.  828 .  

61 
cf. C.P.R. 1998, Pt 40, PD 15 (interest at basic rate payable on funds in court or at such other  
ra te  a s  the court  shal l  di rect  where l egacy orde red to  be paid by the court ) .  

62 
See (1953) 17 Conv.(i* .s. ) 273 at  279.  

63 
Above ,  pa ra . 9-021 .  

64 
I .C.T.A.  1988,  s . 686,  a s  amended.  

65 
I.C.T.A. 1988,  ss.660, 663,  664;  F.A.  1990,  s.82. Similarly where income i s  retained in  a  
ba re  t rust  for  the set t lor ' s  chi ld;  F.A.  1999,  s . 64.  

66 
Re K ing [1928] Ch .  330.  
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earned during the lifetime of that member,
67

 but if a member of a 
class dies without obtaining a vested interest, the accumulation of 
income representing his contingent share is added to the capital 
under s.31(2)(ii), although this means that future born members will 
thus benefit from it.

68
 

B. Advancement 

20-035 i. The Meaning of Advancement. We saw that maintenance was 
concerned with the payment of income for the benefit of child 
beneficiaries. Advancement is concerned with the payment or appli-
cation of capital sums to the beneficiary's advantage before the time 
comes when he is entitled to demand the fund. The scope of the 
power depends upon the terms of the instrument giving it,

69
 and 

upon Trustee Act 1925, s.32.
70

 Payments under such power have 
been made not only for the purpose of providing capital sums when 
needed, but also for the purpose of tax saving. 

Thus, suppose a fund is held on trust for A, the capital being 
payable to him on attaining 25. If A marries, or sets up in business or 
in a profession before that time, a power of advancement makes 
possible the payment to him of some or all of the capital of the fund 
to help with such a project. There is a similar but more complicated 
question if A's interest is subject to a prior life interest in X; for X's 
income will be affected by any payments out of the capital fund 
which produces it. Likewise if A's interest is contingent on his 
attaining 25; for if payments are made to A and A never attains 25 
the capital payments will have been made to the wrong person. 

The tax-saving question arises where trustees hold a large sum on 
trust for A for life and then to A's children equally at 21. Independ-
ently of the fund A is rich enough to provide the children with all 
they need. It may be advantageous to make transfers of capital from 
the trust for the children. Inheritance tax will be avoided if the 
advancement was made more than seven years before A's death.

71 

Such a payment is certainly not an "advancement" within the usual 
meaning of the word, but no one could deny that the saving of tax on 
the trust is a benefit to the children. A further question arises, 
whether such sums must be held in trust for the children absolutely, 
or whether they may themselves be settled by the creation of sub- 

7 Re Joel's W.T. [1967] Ch. 14. 
s ibid.; not following Re King, above, on this point. The rule in Re Joel was criticised by the 

Law Commission in C.P. 175 (2004), paras 3.85-3.87; above, para. 19-010. See also Trust 
Law Committee Consultation Paper, Capital and Income of Trusts (1999), para.7.6. 

' See Re Collard's W.T. [1901] Ch. 293. 
3 Below. 
1 F.A. (No.2) 1987, s.96. 
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trusts for the benefit of themselves and also for other persons such as 
future dependants. These questions are dealt with below. 

ii. Original Meaning of Advancement. "The word 'advance- 20-036 
ment' itself meant in this context the establishment in life of the beneficiary 
who was the object of the power or at any rate some step that would 
contribute to the furtherance of his establishment.

72
 ... Typical instances of 

expenditure for such purposes under the social conditions of the nineteenth 
century were an apprenticeship or the purchase of a commission in the Army 
or of an interest in business. In the case of a girl there could be 
advancement on marriage."

73
 

iii. Express Powers. Until 1925 there was no statutory power of 20-037 
advancement. Express powers of advancement were given narrow scope 
consistent with the established meaning of the word.

74
 So, "to prevent 

uncertainties about the permitted range of objects for which moneys could be 
raised and made available, such words as 'or otherwise for his or her benefit' 
were often added to the word 'advancement.' It was always recognised that 
these added words were 'large words'

75
 and indeed in another case

76
 the same 

judge spoke of preferment and advancement of being 'both large words' but 
of 'benefit' as being the 'largest of all.' "

77
 The combined phrase "advancement 

or benefit" is read disjunctively,
78

 it now means "any use of the money which 
will improve the material situation of the beneficiary."

79
 The scope of an 

express power depends of course upon its own language. The standard form 
of express power was incorporated in the Trustee Act 1925, s.32; and express 
provisions on the question of advancement are now usually confined to exten-
sions of the statutory power by making the power applicable to the whole of 
the beneficiary's presumptive share,

80
 or by giving express powers to the 

trustees to create sub-trusts.
81

 

: See per Jessel M.R. in Taylor v Taylor (1875) L.R. 20 Eq. 155; Lowther v Bentinck (1874) L.R. 
19Eq. 166 (payment of debts); Roper-Curzon v Roper-Curzon (1811) L.R. HEq.452 (starting 
a career at the Bar); Re Long's Settlement (1868) 38 L.J.Ch. 125 (passage money to go to a 
colony); Re Williams' W.T. [1953] Ch. 138 (purchase of a house as a surgery); Hardy v Shaw 
[1976] Ch. 82 (shares in family company), (1976) 126 N.L.J. 117 (F. Glover). per Lord 
Radcliffe in Pilkington v IRC [1964] A.C. 612 at 634. per Kennedy L.J. in Molyneux v 
Fletcher [1898] 1 Q.B. 648 at 653. See Jessel M.R. in Re Breed's Will (1875) 1 Ch.D. 226 at 
228. 'Lowther v Bentinck (1874) L.R. 19 Eq. 166 at 169. 
per Lord Radcliffe in Pilkington v IRC [1964] A.C. 612 at 634; Re Halsted's W.T. [1937] 2 All 
E.R. 570 at 571; Re Moxon's W.T. [1958] 1 W.L.R. 165 at 168. Lowther v Bentinck (1874) 
L.R. 19 Eq. 166; Re Halsted's W.T., above, at 571. 'per Lord Radcliffe in Pilkington v IRC 
[1964] A.C. 612 at 635. 
By proviso (a) to T.A. 1925, s.32, the statutory power extends only to one-half of the 
beneficiary's presumptive share; below. Below, para.20-042; (1959) 23 Conv.(N.s.) 27 (D. 
Waters). 
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iv. The Statutory Power. Trustee Act 1925, s.32. 

20-038 Section 32—"(1) Trastees may at any time or times pay or  

apply any capital money subject to a trust, for the advancement or 
benefit, in such manner as they may, in their absolute discretion, 
think fit, of any person entitled to the capital of the trust property 
or of any share thereof, whether absolutely or contingently on his 
attaining any specified age or on the occurrence of any other 
event, or subject to a gift over on his death under any specified 
age or on the occurrence of any other event, and whether in 
possession or in remainder or reversion, and such payment or 
application may be made notwithstanding that the interest of such 
person is liable to be defeated by the exercise of a power of 
appointment or revocation, or to be diminished by the increase of 
the class to which he belongs: Provided that— 

(a) the money so paid or applied for the advancement or bene 
fit of any person shall not exceed altogether in amount one- 
half of the presumptive or vested share or interest of that 
person in the trust property

82
; and 

(b) if that person is or becomes absolutely and indefeasibly 
entitled to a share in the trust property the money so paid 
or applied shall be brought into account as part of such 
share; and 

(c) no such payment or application shall be made so as to 
prejudice any person entitled to any prior life or other 
interest, whether vested or contingent, in the money paid 
or applied unless such person is in existence and of full age 
and consents in writing to such payment or application." 

The section does not apply to capital money arising under the 
Settled Land Act 1925.

83
 Its application is always subject to the 

expression of a contrary intention
84

 and it has been held to be 
excluded by provision for accumulation.

85
 

20-039       v. Problems in the Application of section 32. Pilkington v 

I.R.C.
86

 The wide construction of the phrase "advancement" or 
"benefit" must have been carried into the statutory power created by 

82 
The possible advancement  of  one hal f must  be t aken into account  as resources for supple  
mentary benefi t  pu rposes;  Peters v Chie f  Adjudication Officer (1989) 19 Fam.  Law 318.  

83 
T.A. 1925, s.32(2),  as subst i tuted by Trusts of Land and Appointment  of Trustees Act  1996,  
Sch.3, para .3(8).  

MRe Evans' Settlement [1967] 1 W.L.R. 1294. 
85 

IRC v Bernstein [1961] Ch. 399. This is so even i f the di rect ion for accumulat ion cont ra  
venes L.P .A.  1925 ,  s s . 164 -166;  Re Ransom e [1957] Ch .  348;  Brother ton  v  IRC  [1978] 1  
W.L.R.  610. 

86 
[1964] A.C.  612.  
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s.32, since it adopts without qualification the accustomed wording 
"for the advancement or benefit in such manner as they may in their 
absolute discretion think fit."

87
 But this leaves open a number of 

questions; can payments be made for the "benefit" of a person who 
is not in any way in need? To what extent can an advancement re-
settle the money advanced, the re-settlement changing the original 
trust? Can trustees, exercising the statutory power of advancement, 
delegate their discretion by giving a dispositive discretion to the 
trustees of the re-settlement; i.e. can they make an advancement on 
protective or discretionary trusts? These questions were discussed 
and largely settled in the long litigation over the will of William 
Pilkington. 

The testator left a share of his residuary estate on trust for his 
nephew Richard upon protective trusts during his life and after 
Richard's death upon trust for such of his children or remoter 
issue as he should by deed or will appoint and in default of 
appointment in trust for such of Richard's children as attained 21 
(or, if female, married under that age) in equal shares. Richard 
had three children all born after the death of the testator of whom 
a two-year-old daughter Penelope was one. Richard's father 
(brother of the testator and grandfather of Penelope) proposed to 
make a settlement in favour of Penelope, providing that the trus-
tees hold the property on trust to pay the income to Penelope at 
21, and the capital for her absolutely at 30 and if Penelope died 
under 30 leaving children, on trust for such children at 21 with 
further family trusts in default. The trustees had power to apply 
the income for Penelope's maintenance until she reached the age 
of 21, and were to accumulate the surplus income. 

The trustees proposed to advance, with the consent of Richard, 
one-half of Penelope's expectant share under the testator's will, 
and pay it to the trustees of Richard's father's settlement.  

The House of Lords held that this proposal was within the 
trustees' power under s.32. They held also that the exercise of the 
power of advancement was analogous to the exercise of a special 
power of appointment and that in the circumstances the advance-
ment would be void for perpetuity. 

(a) Benefit. On the question of the benefit to Penelope, Lord   20-040 
Radcliffe held that it was immaterial that other persons, such as her future 
dependants, would benefit also. " . . .  if the disposition itself, by which I 
mean the whole provision made, is for her benefit, it is no objection to the 
exercise of the power that other persons benefit 

7per Lord Radcliffe in Pilkington v IRC, above, at 635; Re Pauling's S.T. [1964] Ch. 303. 



602 Powers of Trustees 

incidentally as a result of the exercise."
88

 The relief from anxiety 
about the future maintenance of a wife and a family has been held to 
be a sufficient benefit

89
; as has the performance of the obligation felt 

by a rich man to contribute to a charitable trust where it would be a 
great burden to do so out of taxed income

90
; and also the payment 

from a wife's fund to her husband to enable him to set up in business 
in England and prevent a separation of the family.

91
 Similarly, there 

was no need to show that the benefit was "related to his or her own 
real or personal needs."

92
 The estate duty saving was a sufficient 

benefit.
93

 

20-041 (b) Settlement of Funds Advanced. Sub-Trusts. Nor was it any 
objection that the funds were being subjected to a settlement, and 
not paid for the sole benefit of Penelope; nor that her enjoyment was 
deferred. The settlement of advanced funds had many times been 
approved

94
 and this inevitably meant that the trusts on which the 

funds would be held under the advancement were different from 
those laid down by the original settlor. 

20-042 (c) Delegation. Closely connected with the question of resettle-
ment is that of the extent to which trustees, in making an advance-
ment on new trusts, can give discretionary powers to the trustees of 
the new settlement. In general, delegatus non potest delegare.

95 

However, "the law is not that trustees cannot delegate: it is that 
trustees cannot delegate unless they have authority to do so. If the 
power of advancement which they possess is so read as to allow 
them to raise money for the purpose of having it settled, then they do 
have the necessary authority to let the money pass out of the old 
settlement into the new trusts. No question of delegation of their 
powers or trusts arises. If, on the other hand, their power of advance-
ment is read so as to exclude settled advances, cadit quaestio."

96
 

This does not, however, solve all the problems. The statutory 
power allows trustees to advance money by paying it to other trus-
tees to hold on new trusts. Such trusts may include a power of  

88 per Lord Radcliffe in Pilkington v IRC [1964] A.C. 612 at 636; Re Halsted's W.T. [1937] 2 
All E.R. 570. 

S 9
 Re Halsted 's  W.T. ,  above. 

9 0
R e  C l a re ' s  S e t t l em en t  T r us t  [1966]  1  W.L.R.  955 .  

9 1
 R e  K ershaw 's Trus t s  (1868) L.R. 6  Eq. 

322. 
9 2

pe r  Lord Evershed  in  R e  P i l k i ng t on ' s  W .T .  [1961] Ch.  466 at  481.  
9 1

 " . . .  i f the  
advantage of preserving the funds of a  beneficia ry from the incidence of  death  

du t y  i s  no t  a n  ad va n t ag e  pe r s on a l  t o  t ha t  b en e f i c i a ry ,  I  do  n o t  se e  wh a t  i s " ;  p e r  L o rd  
Radcliffe in Pi lkington v  IRC,  above, at  640;  see also Upjohn J.  in Re Wil l s  W.T.  [1959] Ch.  
1,  11 -12;  R e  C l a re ' s  S .T .  [1966] 1  W.L.R.  955 .  

94 
R e  H al s t ed ' s  W .T.  [1937] 2 All  E.R.  570;  R e M oxon ' s  W .T.  [1958] 1 W.L.R. 165;  R e Wi l l s '  
W.T .  [1959] Ch.  1;  R e  A braham s'  W.T .  [1969] 1  Ch.  463;  R e H ast i ngs -B ass [1975] Ch.  25;  
(1974) 38 Conv.( N . s . )  293 (F.  Crane) .  

95 
R e  M a y  [19 26]  1  Ch .  136 ;  R e  M e w b u m  [1934]  C h .  112 ;  R e  W i l l s '  W . T . ,  above .  

96 
p e r  Lord  Radcl i f fe  i n  P i l k i ng t o n  v  I R C  [1964]  A .C .  612 at  639 .  
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advancement
97

; and presumably s.32 applies to the new trustees. 
Further, acting on the analogy of cases on special powers of appoint-
ment, it seems that the new trusts may include a protective and 
forfeitable life interest

98
; but that the discretionary trusts which 

come into effect upon the determination of the life interest may be 
invalid, because the duties of trustees of a discretionary trust involve 
dispositive (as opposed to administrative) discretions,

99
 and these 

cannot be delegated without express authority.
1
 This latter point is 

unaffected by the Trustee Act 2000.
2
 

If that is correct, s.32 appears to give trustees no power to make 
an advancement upon a new settlement which takes the form of 
discretionary trusts. Such a situation appears necessarily to raise 
questions of delegation; and not to be covered by Lord Radcliffe's 
dictum quoted above.

3
 Whether a settlement on discretionary trusts 

would satisfy the test of "benefit" is another matter; for under such a 
trust no interest of course is technically given to the advanced bene-
ficiary.

4
 The delegation problem can be met by expressly empower-

ing the trustees of the original settlement to delegate their powers in 
that manner.

5
 

(d) Perpetuity. For the purposes of the perpetuity rule, the exer-
cise of a power of advancement is treated, as has been seen,

6
 on the 

analogy of a special power of appointment. Where a sub-trust is 
created by an advancement, the limitation in the sub-trust is tested 
for validity by being read back into the original instrument under 
which the power was exercised.

7
 The advancements made in Re 

Abrahams' Will Trusts* and Re Hastings-Bass
9
 failed, in part, to 

comply; as the intended advancement would have done in 
Pilkington v IRC.

}0
 In Re Abrahams' Will Trusts, the failure of the 

void parts of the sub-trust wholly changed the character of the 
benefit being conferred on the beneficiary, and the advancement was 

20-043 

97 
Re Mewburn [1934] Ch. 112; Re Morris [1951] 2 All E.R. 528; Re Hunter's W.T. [1963] 
Ch. 372. 

98 Re Boulton's S.T. [1928] Ch. 703; Re Hunter, above; Re Morris, above. 
99 

See (1953) 17 C O D V . ( N . S . )  285 at  289 (A .  Ki ral fy ) .  
1 

per Eve J .  in  Re Boul ton' s  S.T.  above ,  a t  709 .  
2 

See T .A.  2000 ,  s . l l (2 ) (a ) ;  above,  pa ra . 20 -015.  
3 

Above.  
4 

Garts ide  v IRC [1968] A .C.  553 .  Thi s  i s  not  per  se an obj ect i on;  Re C lare 's  Se t t lem ent  
Trust,  above. 

5 
F o r  t h e  v i e w  t h a t  P i l k i n g t o n  v  I R C  ( [ 1 9 6 4 ]  A . C .  6 1 2 )  d o e s  a u t h o r i s e  t h e  c r e a t i o n  o f  
di scret iona ry t rust s  under  the s t a tutory power of  advancement ,  see (1963) 27 Conv.(N.s . )  
65 ;  Pa rk e r  an d  M el l ow s ,  T he  M od em  Law  o f  Tru s t s  (8 t h  ed . ) ,  pp .703 -7 04 .  

6 
Pi lk ing ton v IRC  [1964]  A.C .  612;  above,  pa ra . 20 -039.  

7 
Re Pa ul  [192 1]  2  C h .  1 .  

8 
[1969] 1  Ch.  463.  

9 
[1975] Ch.  25;  above,  para .17 -046.  

10
 [1964] A.C. 612.  
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20-044 

held void. In Re Hastings-Bass, however, the trustees' prime consid-
eration was to create a life interest in the life tenant of the sub-trust 
in order to save estate duty on the death of his father, the life tenant 
of the original settlement. The fact that the interests in remainder in 
the sub-trust were void for perpetuity did not make the advancement 
itself void. 

In the case of advancements made under powers coming into 
existence after July 15, 1964 the interests under the sub-trust would 
be treated as valid until it became known that they would in fact vest 
outside the perpetuity period.'' 

vi. The Provisos.
12

 (a) Only half the presumptive share of each 
beneficiary may be advanced under the statutory power.

13
 No doubt 

this is a wise limitation as a general rule; for if the contingent 
interest of the advanced beneficiary never vests, the fund in the 
hands of the person next entitled is reduced by the amount ad-
vanced. However, it may be advantageous to be able to advance the 
whole; and it is common to extend the statutory power so as to give 
the trustees power to advance the whole if they see fit.

14
 

(b) This attempts to effect an equality between the members of a 
class of beneficiaries, by requiring those who have received benefits 
in advance of other members of a class of beneficiaries to count the 
advancement against their ultimate share.

15
 Of course it is otherwise 

if the share never vests.
16

 
(c) By advancing some or all of the capital, the fund which 

provides the income of the tenant for life is reduced. The consent of 
the tenant for life is therefore requisite to the exercise of the power. 
The court has no power to dispense with this consent.

17
 A member 

of a discretionary class is not, however, a person whose consent is 
required.

18
 

11 Perpetuities and Accumulations Act 1964, s.3. 
12 Set out above, para.20-038. 
13 See Re Marquess of Abergavenny's Estate Act Trusts [1981] 1 W.L.R. 843; [1982] Conv. 

158 (J. Price); (express power to pay life tenant any part or parts not exceeding one-half in 
value of the settled fund was exhausted by the advance of one-half, even though the 
remainder subsequently increased in value). 

14 In the absence of such an express power, the trust may be varied by the court to permit 
advancement of the whole in favour of a minor; D (a child) v O [2004] 3 All E.R. 780; 
below, para.22-012. 

15 The advance is brought into account at its value at the date of advancement. In times of 
inflation this can have capricious results. A form of indexation was therefore recommended 
by the Law Reform Committee, 23rd Report, The Powers and Duties of Trustees (1982 
Cmnd. 8733), paras. 4.43-4.47. 

16 Re Fox [1904] 1 Ch. 480 (express power). 
17 Re Forster's Settlement [1942] Ch. 199. See also Henley v Wardell, The Times, January 29, 

1988. (Power in will giving trustees "absolute and uncontrolled discretion" to advance 
whole capital did not give them power to dispense with the consent of the prior income 
beneficiary. The purpose of the clause was merely to enlarge the power as to the amount 
advanced). 

lsRe Beckett's Settlement [1940] Ch. 279. 
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C. The Court's Inherent Power to Provide Maintenance and 
Advancement 

The court has inherent power to order provision to be made for a 20-045 
child out of his property. This power is usually applied in respect of income,

19
 

but occasionally capital is used.
20

 Also, the court has statutory power to make 
an order authorising a person to make use of a child's property with a view to 
the application of the capital or income for the child's maintenance, education 
or benefit.

21
 

D. Responsibility of the Trustees to See to the Application of 
the Money Advanced 

We have seen that the trustees must be satisfied that the proposed 20-046 
advancement is for the benefit of the beneficiary. The next question is 
whether the trustees, in making an advancement, are under an obligation to 
see that the money is applied towards the purposes for which the payment 
was made. In Re Pauling's Settlement Trusts

22 
the Court of Appeal, dealing 

with an express power to advance one-half of an expected or presumptive 
share for the "absolute use" of a beneficiary, held that the power was 
fiduciary; the trustees could hand over a sum of capital quite generally to a 
beneficiary if they thought that he was the type of person who could be trusted 
with the money. Or, if the trustees made the advance for a particular purpose, 
which they stated, they could quite properly pay it over if they reasonably 
thought that he could be trusted to carry it out. "What they cannot do is 
prescribe a particular purpose, and then raise and pay the money over to the 
advancee leaving him or her entirely free, legally and morally, to apply it for 
that purpose or to spend it in any way he or she chooses without any 
responsibility on the trustees even to inquire as to its application."

23
 

' Wellesley v Wellesley (1828) 2 Bli.(u.s.) 124. 
'Barlow v Grant (1684) 1 Vern. 255. 1 
Below, para.22-009; T.A. 1925, s.53. 1 [1964] 
Ch. 303; below, para.23-025. ' [1964] Ch. 303 
at 334. 
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1. REMUNERATION AND REIMBURSEMENT 

THE basic principle of equity is that a trustee acts voluntarily and is 
not paid for his services.

1
 It does not matter whether his services are 

of a professional nature, as where he is a solicitor, or whether they 
are personal. It follows, therefore, that a trustee can only claim 
remuneration if he can show a specific entitlement to it. The discus-
sion that follows is essentially an account of how that entitlement 
can arise. 

It is also a basic principle that a trustee may recover, by means of 
a lien over the trust property, for his legitimate out-of-pocket ex-
penses, which include the payment of agents' fees wherever their  

21-001 

1 Robinson v Pett (1734) 3 P. Wms. 249; Re Barber (1886) 34 Ch.D. 77; Dale v IRC [1954] 
A.C. 11 at 27. This rule is to the contrary in many of the American States. English executors 
were held to be entitled to retain a fee earned by taking out a grant of probate in New York 
in respect of American assets; Re Northcote's W.T. [1949] 1 All E.R. 442. 
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employment is permitted,
2
 and the proper costs of litigation,

3
 includ-

ing the costs of successfully (but not unsuccessfully) defending 
themselves from liability for breach of trust.

4
 Trustees should seek 

the court's authorisation before suing or defending, to avoid the risk 
that their costs are found to have been improperly incurred.

5
 Where 

there is hostile litigation between rival claimants to the trust fund, 
the trustee should not become involved but should offer to submit to 
the court's direction; where the trustee is sued successfully by the 
beneficiaries, his costs will not come out of the trust fund; but where 
the dispute is with a third party, the trustee's duty is to protect the 
trust and he will be indemnified so long as the proceedings are 
properly brought or defended for the benefit of the trust, whether or 
not successfully.

6
 Trustees do not fail in their duty where they dis-

continue litigation against a third party because the trust fund is 
likely to be exhausted in indemnifying them, leaving them person-
ally exposed as to any insufficiency.

7
 The trustee's lien over the fund 

extends to an indemnity against contingent liabilities.
8
 

The right to reimbursement is statutory,
9
 and prevails against trust 

property generally, both capital and income, and in some cases 
against the beneficiaries personally,

10
 as in the case of a bare 

trust.
11

 

A. Remuneration Authorised by the Trust Instrument 21-002 Express 
remuneration clauses are extremely common, and are frequently very 
widely drafted. Otherwise, prior to the reforms of the Trustee Act 2000 
discussed in Section B below, it would have been difficult to persuade 
professional people to act as trustees. While the principle of equity is that 
clauses authorising remuneration are to be strictly construed,

12
 this has been 

relieved by section 28 of the Act of 2000. This provides that where there is 
an express 

2 This must be borne in mind when considering the principle that the trustee's office is 
gratuitous. His burden is alleviated to the extent that he can properly delegate the work to 
agents; above, para.20-012. 

3 Above, para.18-003. See Re Spurling's Will Trusts [1966J  1 W.L.R. 920; Holding and 
Management Ltd v Property Holding and Investment Trust pic [1989] 1 W.L.R. 1313 (costs 
not recoverable where trustees had acted in a manner hostile to the beneficiaries). 

4Armitage v Nurse [1998] Ch. 241 at 262. 
5 See Singh v Basin, The Times, August 21, 1998. 
6 Alsop Wilkinson v Neary [1996] 1 W.L.R. 1220. See also McDonald v Horn [1995] 1 All 

E.R. 961; Chessels v British Telecommunications pic [2002] W.T.L.R. 719. 
7 Bradstock Trustee Services Ltd v Nabarro Nathanson (a firm) [1995] 1 W.L.R. 1405. 
8 X v A [2000] 1 All E.R. 490; [2000] Conv. 560 (A. Kenny). 
'Trustee Act 2000, s.31, replacing previous legislation. Interest is not payable; Foster v 

Spencer [1996] 2 All E.R. 672. 
10 See generally Stott v Milne (1884) 25 Ch.D. 710; Re Grimthorpe [1958] Ch. 615. 
11 Hurst v Bryk [2002] 1 A.C. 185 at pp.196-197 (partners holding lease on trust for part 

nership). 
12 Re Chalinder & Herington [1907] 1 Ch. 58; Re Gee [1948] Ch. 284. 
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clause permitting the trustee to be paid for his services, and the 
trustee is a trust corporation or is acting in a professional capacity, 
the trustee is entitled to be paid even if the services are capable of 
being provided by a lay trustee. The remuneration may take the form 
of the income from a part of the estate

13
 or capital under a power of 

appointment,
14

 or the trustee may be given power to make use of 
trust money in other ways.

15
 A clause in a will authorising remuner-

ation is no longer treated as a legacy.
16

 

B. Trustee Act 2000 

Part V of the Trustee Act 2000 facilitates the remuneration of 21-003 
professional trustees in cases where neither the trust instrument nor any other 
legislation provides for it. Section 29 (which applies whenever the trust was 
created) provides that a trust corporation

17
 is entitled to receive reasonable 

remuneration out of the trust fund for services provided. A professional 
trustee who is neither a trust corporation nor a sole trustee is similarly 
entitled if each other trustee has agreed in writing that he may be 
remunerated. A sole trustee is excluded because the safeguard of collective 
scrutiny would be absent. Section 29 extends to personal representatives 
acting professionally,

18
 but does not apply to trustees of charitable trusts. The 

Secretary of State, however, may make provision by regulations for the 
remuneration of charity trustees.

19
 The Charity Commissioners have published 

guidance on the payment of charity trustees.
20

 

C. Other Statutory Provisions 

Other statutory provisions enable fees to be charged by the Public   21-004 
Trustee,

21
 by persons appointed to be Judicial Trustees,

22
 and by 

corporations appointed as custodian trustees.
23

 In this last case, the 

" P u b l i c  T r u s t e e  v  I R C  [ 1 9 6 0 ]   A . C .   3 9 8 .   S e e   ( 1 9 8 8 )   2   T r u s t  L a w   &   P r a c t i c e  9 3  
(J.Thurston). 

14 Re Be at t y ' s  W .T .  [1 99 0]  1  W .L .R .  150 3 .  
15 See Space  Investment s Ltd  v Canadian  Imperial  Bank of  Commerce  Trust  Co .  (Bahamas)  

Ltd [1986] 1 W.L.R. 1072 (set t lement  provided that  bank t rustee could depos i t  t rust  money  
wi th  i t se l f  a nd  use  fo r  ow n pu rp ose s ,  sub j ec t  t o  no rm al  ob l i ga t i on  t o  re pa y) .  

16 Trust ee Act  2000,  s .28 .  
17 As defined  i n t he  Trust ee Act  1925.  
' " T r u s t e e  A ct  2 0 0 0 ,  s .3 5 .  
19 ibid. ,  s .30.  It  was  considered t hat  t o apply t he  general  p rovi sion  t o chari t y  t rust ees might  

undermine publ i c  confidence i n  t he sector;  Law Com.  No.260  (1999),  para.7 .22 .  See  al so  
s .32  ( re mun er a t i on  and  re imb ur sem en t  o f  a ge n t s ,  no minee s  an d  cu s tod i an s) .  

20 Publ i ca t i on  CC 11 ( 20 03) .  
21 Public Trustee Act  1906,  s.9; Public Trustee (Fees) Act  1957;  Publ ic Trustee (Liability and  

Fees) Act  2002.  He i s  paid such  sal a ry  as  t he Lord  Chancel l o r det e rmines;  Publ i c Trust ee  
Act 1906, s.8(lA). 

22 Judicial Trustees Act 1896, s.l. 
23 Public Trustee Act 1906, s.4. 
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corporation concerned cannot also be a managing trustee.
24

 But 
where a corporation is appointed to be a trustee by the court, the 
court has full discretion as to its fees, and is not restricted by this 
distinction.

25
 

D. Remuneration Authorised by the Court 

21-005 The court has an inherent jurisdiction, which is exercisable retro-
spectively

26
 and prospectively, but in exceptional cases only, to 

authorise remuneration for trustees and other fiduciaries. The power 
has even been exercised in favour of a fiduciary who was guilty of 
undue influence. In O 'Sullivan v Management Agency and Music 
Ltd

27
 a contract between a performer and his agent was set aside for 

undue influence and breach of fiduciary duty, but the agent was 
awarded remuneration (including a reasonable profit element) as he 
had contributed significantly to the claimant's success. The argu-
ment that the jurisdiction was exercisable only in favour of the 
morally blameless was rejected. 

The jurisdiction extends to increasing the rate of remuneration 
authorised by the settlor.

28
 The court in such a case would have 

regard to the nature of the trust, the experience and skill of the 
trustee, and the sums claimed in comparison with the charges of 
other trustees. 

Factors in favour of the exercise of the court's discretion include 
the fact that the fiduciary's work has been of substantial benefit to 
the trust, as in Boardman v Phipps,

29
 and that if the work had not 

been done by the fiduciary it would have had to be done by someone 
else at the expense of the trust.

30
 A recent example is where trustees 

(a surveyor and a building contractor) used special skills over many 
years to bring about a sale of trust land at a profit. They had not 
appreciated the extent of the task when appointed, otherwise they 
would have declined to act gratuitously. Remuneration was awarded 
for the work done, but not for remaining tasks, which required no 

* Forster v Williams Deacon's Bank Ltd [1935] Ch. 359; Anting v James [1936] Ch. 158. 
5 Trustee Act 1925, s.42. 
5 Re Worthington [1954] 1 W.L.R. 526; Re Jarvis [1958] 1 W.L.R. 815; Phipps v Boardman 

[1967] 2 A.C. 46; Foster v Spencer [1996] 2 All E.R. 672. 
7 [1985] Q.B. 428; (1986) 49 M.L.R. 118 (W. Bishop and D. Prentice). See also Warman 

International Ltd v Dwyer (1995) 69 A.L.J.R. 362 (share of profits of business); (1996) 55 
C.L.J. 201 (R. Nolan). 

*Re Duke of Norfolk's S.T. [1982] Ch. 61; (1982) 45 M.L.R. 211 (B. Green); (1982) 98 
L.Q.R. 181 (P.V.B.); [1982] Conv. 231 (K. Hodkinson). See also Re Barbour's Settlement 
[1974] 1 W.L.R. 1198 (application for increase should be made directly and not included as 
a term of a compromise of an unconnected dispute); cf. Re Codd's W.T. [1975] 1 W.L.R. 
1139. The court will not appoint a paid trustee unless in the best interests of the beneficiar-
ies; Polly Peck International pic (in Administration) v Henry [1999] 1 B.C.L.C. 407. 

' [1967] 2 A.C. 46, below, para.21-022. 
3 Re Berkeley Applegate (Investment Consultants) Ltd [1989] Ch. 32 at 50-51. 
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special expertise.
31

 The House of Lords in Guinness v Saunders
32 

refused a claim to remuneration by a company director who, it was 
assumed, had acted bona fide but in circumstances involving a clear 
conflict of interest and duty. It was doubted whether the jurisdiction 
would ever be exercised in favour of a director, as this would consti-
tute interference by the court in the administration of the company's 
affairs. The company's articles gave the power to remunerate to the 
board of directors, to whom the claim should be addressed. Lord 
Goff considered that the jurisdiction could only be reconciled with 
the fundamental rule that a trustee is not entitled to remuneration to 
the extent that its exercise did not conflict with the policy underlying 
that rule. Such a conflict would only be avoided if the exercise of the 
jurisdiction was restricted to cases where it could not have the effect 
of encouraging trustees to put themselves in a position of conflict of 
interest and duty.

33
 Boardman v Phipps

34
 was such a case. There the 

merits of the claim were overwhelming, but the present case was 
very different: the director had put himself in a position where his 
interests were in stark conflict with his duty. Also, he had received 
money which belonged to the company. 

E. Remuneration for Litigious Work by Solicitor-Trustees 

Under the rule in Cradock v Piper
35

 a solicitor-trustee may 21-006 
charge costs if he has acted for a co-trustee as well as himself

36
 in respect of 

business done in an action or matter in court, provided that his activities 
have not increased the expenses. It is not necessary that the court action 
should be hostile in character, but it must be some form of litigious matter.

37
 

The rule will not be extended by analogies. 
It may also be noted here that a solicitor-trustee may employ his 

partner in cases where it would be proper to employ an outside 
solicitor, provided that he himself will derive no benefit, direct or 
indirect, from such an employment.

38
 There must be complete 

separation of the trust work from the firm's general work, so as to 
make it clear that the solicitor-trustee is not involved in the former. 

1 Foster v Spencer, above. 
1 [1990] 2 A.C. 663; (1990) 106 L.Q.R. 365 (J. Beatson and D. Prentice); (1990) 49 C.L.J. 

220 (J. Hopkins); Law Com. C.P. No.146 (1997), p.155. The facts are given at para.21-020, 
below. ' ibid., at 701; cf. O'Sullivan v Management Agency and Music Ltd [1985] Q.B. 428, 

above, 
which was not referred to. 

* Above. 
5 (1850) 1 Mac. & G. 664. See (1983) 46 M.L.R. 289 at 306 (W. Bishop and D.Prentice);  

(1998) 19 Legal History 189 (C. Stebbings). 
> Lyon v Baker (1852) 5 De G. & Sm. 622. 7 
Re Corsellis (1887) 34 Ch.D. 675. 
* Clack v Carton (1861) 30 L.J.Ch. 639. 
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This power is not restricted to matters in court, but it does not enable 
a solicitor-trustee to employ his own firm.

39
 

F. Authorisation by Contract 
21-007 Trustees may contract for remuneration with those beneficiaries 

who are of full age and capacity.
40

 But such agreements may some-
what easily be brought under the head of undue influence,

41
 and are 

not encouraged. Nor, in fact, are they at all common. 

2. TRUSTEES MUST NOT BE PURCHASERS 

A. Purchase of the Trust Property 

21-008 This rule and those which follow are based on the principle that a 
trustee may not place himself in a position where his duty and his 
interest may conflict.

42
 This means that trustees are not to become 

the owners or lessees of trust property. This rule is independent of 
any question of inadequacy of price, or unfairness, or undue advan-
tage; the sale may have been at auction and the trustee may have 
taken the bidding well above the reserve price, but he is still caught 
by the rule, which derives from his status and position and not from 
his conduct in the particular case.

43
 Nor does it matter that he left the 

decision to sell and the manner of sale wholly to his co-trustee; nor 
that he retired from the trust before making an offer.

44
 His responsi-

bility as trustee is such that he must not contemplate the purchase 
at all. 

The rule was somewhat relaxed in Holder v Holder,
45

 involving 
an executor who had purported to renounce the executorship, but 
invalidly, as he had already done some minor acts in the administra-
tion of the estate. After his purported renunciation, the executor took 
no further part in the administration. He later purchased at auction 
for a fair price some farmland belonging to the estate, of which he 
had previously been tenant. The Court of Appeal declined to set  

9 Christophers v White (1847) 10 Beav. 523; Re Hill [1934] Ch. 623. 
3 If the beneficiaries are not all of full age and capacity, application must be made to court, as 

in Re Duke of Norfolk's S.T., above, (living beneficiaries did not object, but some 
unborn). 

1 Ayliffe v Murray (1740) 2 Atk. 58; below, paras 26-007 et seq. 
2 Boardman v Phipps [1967] 2 A.C. 46 at 123. This principle does not apply if it is the settlor 
who has placed the trustees in such a position; Sargeant v National Westminster Bank pic 
(1991) 61 P. &C.R. 518. 

3 Campbell v Walker (1800) 5 Ves.Jr. 678; Ex p. Lacey (1802) 6 Ves.Jr. 625; Movitex Ltd v 
Bulfield [1988] B.C.L.C. 104. 

* Wright v Morgan [1926] A.C. 788; Re Boles and British Land Co.'s Contract [1902] 1 
Ch. 244. 5 [1968] Ch. 353. cf. Re Mulholland's W.T. [1949] 1 All E.R. 460 (option to 

purchase 
acquired before trusteeship). 
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aside the purchase. The circumstances were special, because the 
executor had not interfered in the administration of the estate; nor 
had he taken part in organising the auction; nor was there any 
conflict of interest and duty, as the beneficiaries were not looking to 
him to protect their interests; and finally, any special knowledge he 
had about the property was acquired as tenant and not as executor. In 
any event, the claimant beneficiary had acquiesced in the sale. As a 
general rule, however, a trustee or executor who has once involved 
himself in his office is affected by the rule for a considerable period 
after retirement. 

The effect of the rule is that the purchase is voidable at the option 21-009 
of a beneficiary, who is allowed a generous time to discover the position.

46
 

The right to avoid the sale is effective against a purchaser with notice of the 
circumstances. The rule cannot be got around by sales to nominees,

47
 for a 

repurchase by the trustee will be regarded as on behalf of the trust (unless the 
original sale was bona fide).

48
 A sale to the trustee's spouse is looked upon 

with suspicion,
49

 and likewise a sale to a company in which the trustee has a 
substantial interest.

50
 The rule was applied by analogy in Kane v Radley-

Kane,
5}

 where a widow who was sole administratrix appropriated unquoted 
shares worth £50,000 to herself in satisfaction of the statutory legacy to 
which she was entitled on her husband's intestacy. This was done without 
the consent of her stepsons, who were entitled on the intestacy subject to her 
rights. The estate at that time was worth only £93,000, thus it appeared that 
the widow was entitled to it all. She sold the shares two years later for over £1 
million. It was held that the appropriation of the shares breached the self-
dealing rule and was equivalent to a purchase of trust property by a trustee. 
Thus the widow held the shares and their proceeds for the estate. 

The court may in certain circumstances prefer to order a re-sale, 
and, if the price is higher than the previous sale price, the trustee 
must convey; otherwise he is held to his purchase. The trustee will 
not be allowed to bid at the new sale if this is objected to.

52
 

46 
For  an i l l u st rat i on  see  R e  S h e r m a n  [1954]  Ch .  653.  

47 
S i l k s t o n e  &  H a i g h  M o o r  C o a l  C o .  v  E d e y  [19 00]  1  C h .  167 .  

48 
R e  P o s t l e t hw a i t e  (1888)  60 L.T.  514.  

49 
See B urre l l  v  B urre l l ' s  T rus t ees 1915 S.C.  33,  where the sale  was upheld;  Ti to  v  W addel l  
(No.2) [1977] Ch.  106.  

50 
S e e  R e  T h o m p s o n ' s  S e t t l e m e n t  [ 1 9 8 6 ]  C h .  9 9 ;  ( 1 9 8 6 )   1   T r u s t  L a w  &  P r a c t i c e  6 6  
(C.Sher r in) ,  where the cont ract  fo r  sa le  to  a  company of  which the t rustee was managing  
di recto r  and majori ty  shareholde r  was  held unenforceable;  Movitex Ltd v Bulf ield [1988]  
B.C.L.C. 104. A mortgagee is al so debarred from s el ling the property to himself,  but  i t  has  
been held that  he can sel l  to  a company in which he has an interest  i f he act s in  good fai th  
and get s  the best  pr i ce  r easonably obtainable;  Tse Kwong Lam v Wong C hit  Sen [1983] 1  
W.L .R .  1349.  See  al so F arrar v  Farrar' s  L td (1889) 40 Ch .Di v.  395.  

51 
[ 19 9 9 ]  C h .  2 74 ;  A l l  E . R .  R ev .  1 9 9 8  a t  4 6 3  ( C .  S he r r i n ) ;  ( 1 9 9 8)  2 8  F a m. L a w 5 26  ( S .  
Cretney). 

52 
See Cross J .  in  H older v H older [1968] Ch .  353 at  371.  
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The rule discussed above is subject to certain exceptions. The 
trust instrument may expressly permit the purchase by a trustee.

53 

Secondly, the court has a discretion to allow such a purchase in a 
proper case,

54
 or to permit the trustee to bid at an auction.

55
 Finally, a 

tenant for life of settled land, which he holds on trust, is permitted by 
statute to purchase the property.

56
 

B. Purchase of the Beneficial Interest 

21-010 Equity's view is less stringent when dealing with a purchase by a 
trustee of the beneficial interest of a beneficiary.

57
 This is a type of 

transaction which is carefully watched; the onus is on the trustee to 
show that he gave full value, and that all information was laid before 
the beneficiary when it was sold.

58
 The principles of undue influence 

apply; but it is open to a trustee in this type of case to show that the 
whole transaction was conducted at arm's length. This must how-
ever be very distinctly proved.

59
 

3. INCIDENTAL PROFITS 

A. Trustees 

21-011 The rules discussed below apply in full force to trustees. Many of 
them apply also to other fiduciaries. Although we are mainly con-
cerned here with trustees, it will be convenient to mention also, 
where relevant, the application of the rules to persons who are not 
strictly trustees. 

21-012 i. Rule in Keech v Sandford.
60

 This rule prevents a trustee from 
keeping for his own benefit a renewal of a lease which he was able 
to obtain for himself by reason of his being the trustee of the original 
lease; and even though the trustee had tried unsuccessfully to obtain 
a renewal for the benefit of his beneficiary. In the leading case, from 
which the rule takes its name, the defendant held a lease of the 
profits of a market on trust for a child. Before the expiration of the 

' See Sargeant v National Westminster Bank pic (1991) 61 P. & C.R. 518. 
' Farmer v Dean (1863) 32 Beav. 327. Or the beneficiaries, all being of full age and capacity, 

may agree to it. 
! Holder v Holder, above, at 398, 402. 
> S.L.A. 1925, s.68. 
' Tito v Waddell (No.2) above, at 241; Re Thompson's Settlement [1986J Ch. 99. * 
Thomson v Eastwood (1877) 2 App.Cas. 215 at 236; Hill v Langley, The Times, January 28, 

1988. ' See generally Coles v Trecothick (1804) 9 Ves.Jr. 234; Morse v Royal (1806) 12 
Ves.Jr. 355; 

cf. Williams v Scott [1900] A.C. 499. '(1726) Sel. Cas. t. King 61; (1969) 33 Conv.(x.s.) 
161 (S. Cretney); Re Edwards' W.T. 

[1982] Ch. 30; Chan v Zacharia (1984) 154 C.L.R. 178; cf. Harris v Black (1983) 127 
S.J. 224. 
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lease, the defendant asked the lessor to renew the lease in favour of 
the child. The lessor refused to grant a lease to the child on the 
grounds that, as the lease was of the profits of the market, he would 
be unable to distrain, and would be unable to enforce the covenant 
against the child. The trustee then took a lease for his own 
benefit. 

Lord Chancellor King held that the trustee must hold the lease on 
trust for the child. "This may seem hard," he said,

61
 "that the trustee 

is the only person of all mankind who might not have the lease; but 
it is very proper that the rule should be strictly pursued, and not in 
the least relaxed; for it is very obvious what would be the conse-
quences of letting trustees have the lease, on refusal to renew to 
cestui que use." A similar principle applies to the renewal of con-
tracts.

62
 

It is otherwise, however, where there is no fiduciary rela-
tionship. 

In Re Biss,
63

 a lessor had refused to renew a seven-year lease of 
premises, and the lessee remained in possession as tenant from 
year to year. He died, leaving a widow and three children. The 
widow, who was his administratrix, and two of the children con-
tinued the business under the existing lease. The lessor terminated 
the lease, and then granted a three-year lease to one of the chil-
dren. The Court of Appeal allowed him to keep the lease for his 
own benefit. Romer LJ. said that

64
 "where the person renewing 

the lease does not clearly occupy a fiduciary position" he "is only 
held to be a constructive trustee of the renewed lease if, in respect 
of the old lease, he occupied some special position and owed, by 
virtue of that position, a duty towards the other persons inter-
ested." 

ii. Purchase of the Reversion. Where the trustee acquires the 
freehold reversion, the position is unclear.

65
 The trustee is liable if 

he has in any way made use of his position to get a personal benefit: 
thus if the lessor makes an offer to all his lessees giving them the 
right to enfranchisement on favourable terms, or if the lessee had 
any statutory right of enfranchisement, there could be no doubt that 
the trustee who sought to take the reversion for his own benefit 
would be liable. The courts have, however, vacillated in deciding 

21-013 

61 
(1726) Sel .  Cas.  t .  King 61 at  62.  

62 
Don King  Product ions Inc.  v  W arren [2000] Ch.  291.  

63 
[1903] 2 .  Ch .  40;  Brenner  v Rose [1973] 1  W.L.R .  443.  See al so  Savage  v Dunningham  
[1974] Ch. 181.  

64 
[1903] 2  Ch.  40 at  61.  

65 
The converse si tuat ion where a t rustee of the reversion purchases the l ease was l eft  open in  
Re Thompson's Se tt lement [1986] Ch.  99.  
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whether there is any absolute liability in the absence of such 
abuse.

66
 In Protheroe v Protheroe

67
 the Court of Appeal, without 

referring to the relevant authorities, held that the rule was applica-
ble, without qualification, to purchases of the freehold. A husband 
held the lease of the matrimonial home on trust for his wife and 
himself in equal shares. After the wife had petitioned for divorce, he 
purchased the freehold reversion. When he sold, the wife was held 
to be entitled to a share of the proceeds.

68
 In earlier cases the courts 

had limited the rule to cases where the lease, the reversion on which 
was being purchased, was renewable by law or custom.

69
 The 

rationale of that limitation was that if the lease were normally re-
newed in practice,

70
 the lessee would suffer if the lease passed to a 

third party who might not follow the custom (particularly if the 
lease, as was commonly the case with church leases, was generally 
renewed at less than the market rent). Thus it was wrong to allow the 
trustee, who ought to be protecting his beneficiary's interests, to 
damage them. Today, by statute, many lessees are given valuable 
rights of renewal or enfranchisement. It is submitted that the proper 
question in each case is: has the trustee taken advantage of his 
position to get a personal benefit? If so, he is liable, otherwise he is 
not. "It seems to me," said Pennycuick V.C. in Thompson's Trustee 
in Bankruptcy v Heaton,

71
 "that apart from the fact that it binds me, 

this decision [Protheroe v Protheroe], like the rule in Keech v Sand-
ford, is really in modern terms an application of the broad principle 
that the trustee must not make a profit out of the trust estate." The 
onus would be on the trustee to satisfy the court, and it can be a very 
difficult one to discharge. 

21-014 iii. Trustees as Company Directors. The question has arisen 
several times in connection with the remuneration of directorships 
which trustees have obtained by virtue of their position as 
trustees. 

'•Norris v Le Neve (1743) 3 Atk. 26; Randall v Russell (1817) 3 Mer. 190; cf. Phillips v 
Phillips (1885) 29 Ch.D. 673. 7 [1968] 1 W.L.R. 519; (1968) 31 M.L.R. 707 (P. Jackson); 

(1968) 32 Conv.(N.s.) 220 (F. 
Crane); Thompson's Trustee v Heaton [1974] 1 W.L.R. 605; (1974) 38 Conv.(N.s.) 288; 
(1975) 38 M.L.R. 226 (P. Jackson); Popat v Shonchhatra [1997] 1 W.L.R. 1367. * "It 

may be that there were facts in the case which indicated that the husband obtained the 
freehold by virtue of his position as leaseholder, but they are not apparent from the report"; 
(1968) 84 L.Q.R. 309 (L. Megarry). > Bevan v Webb [1905] 1 Ch. 620; cf. Griffith v Owen 

[1907] 1 Ch. 195; per Wilberforce J. in 
Phipps v Boardman [1964] 1 W.L.R. 993 at 1009. ' See generally (1969) 33 Conv.(N.s.) 

161 (S. Cretney), where the history of the doctrine is 
traced. 1 [1974] W.L.R. 605 at 606. See also Don King Productions Inc. v Warren [2000] 

Ch. 291, 
favouring the Protheroe approach. Textbook criticisms of Protheroe were rejected. 
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In Re Macadam,
72

 trustees had power under the articles by 
virtue of their office to appoint two directors of a company. They 
appointed themselves, and were held liable to account for the 
remuneration which they received because they had acquired it by 
the use of their powers as trustees. 

On the other hand, the remuneration may be retained if the trus-
tees were directors before they became trustees,

73
 or if the trustees 

were appointed directors independently of the votes of the shares of 
the trust,

74
 or if the trustee did not obtain the remuneration by the 

use of his position as a trustee, but by an independent bargain with 
the firm employing him.

75
 Indeed, as Cohen J. said in Re Mac-

adam.
76

 " . . .  the root of the matter really is: Did [the trustee] 
acquire the position in respect of which he drew the remuneration by 
virtue of his position as trustee?" Trustees will not be liable even 
within that test if the terms of the trust authorised them to appoint 
themselves and receive remuneration.

77
 

iv. Other Profits by Trustees. Incidental profits come to trus- 21-015 
tees in a variety of ways and must always be disgorged. "Whenever it can be 
shewn that the trustee has so arranged matters as to obtain an advantage, 
whether in money or money's worth, to himself personally through the 
execution of his trust, he will not be permitted to retain, but will be 
compelled to make it over to his constituent."

78
 

A few examples must suffice. A trustee who introduced business 
of the trust to a firm, of which he was a member, was compelled to 
account for the profit

79
; similarly, a trustee who received a sum of 

£75 to induce him to retire
80

 and a trustee who used trust funds in his 
own business was required to account for the profits he received

81
; 

and a trustee may be liable for profits which he ought reasonably to 

72 
[1946]  Ch.  73;  R e  F r an c i s  (1905) 92 L.T.  77;  W i l l i a m s  v  B a r t o n  [1927]  2  Ch .  9 .  

73 Re Dover Coalfield Extension Ltd [1908] 1 Ch. 65. See also Re Orwell's W.T. [1982] 1 
W.L.R. 1337. 

74 
R e  G e e  [1948] Ch.  284 .  

75 
R e  L ew i s  (1910) 103 L.T .  495 ,  a s  expl ained i n  R e  G e e ,  above .  

76 
[1946]  Ch.  73 at  82.  Harman  J .  accep ted t hi s  t e st  i n  R e  G e e ,  above .  

77 
R e  L l ew e l l i n ' s  W .T .  [1949] Ch.  225.  The court  may sanct ion the retent ion of  the fees;  R e  
K ee l e r ' s  S .T .  [1981] Ch.  156.  

78 
Hunt i ngdon Copper C o.  v  Henderson  (1872) 4 R. (Court  of Session) 294 at  308;  cf .  P atel  v  
P at el  [1981] 1  W.L.R.  1342 (no breach where t rustees sought  to  l ive in the t rust  property  
where the beneficiar i es were young chi ldren adopted by the t rustees on the death of thei r  
parents). 

79 
W i l l i a m s  v  B a r t o n  [1927]  2  Ch.  9;  c f .  J o n e s  v  A M P  P e r p e t u a l  T r u s t ee  C o m p an y  N Z  L t d  
[1 9 94 ]  1  N . Z .L .R .  69 0  ( no  b r ea c h  w he r e  su b s i d i a r y  p l a c ed  t r u s t  b u s i n e s s  w i t h  pa r en t  
company). 

s
° S u g d e n  v  G r a s s l a n d  (1 856)  3  Sm.  &  G .  192 ;  R e  S m i t h  [1896[  1  Ch .  71 .  

8 1
 B rown v IRC 

[1965] A.C.  244 (a Scott ish solicitor compelled to account  for interest  earned by deposi t s  of  
c l i ent s '  moneys) .  
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have received.
82

 There was some authority that trustees of pension 
funds who were also beneficiaries were excluded from benefit where 
they exercised a power to apply funds among a class of which they 
were members.

83
 This over-strict interpretation of the principle, 

which has not been applied to trustee-beneficiaries of other trusts, 
has now been overturned by statute.

84
 

21-016       v. Trustee must not be in Competition with the Trust. One  

possible area of conflict of interest and duty is where the trustee 
operates in business in competition with the trust. Such competition 
was inevitable in Re Thompson*

5
 where executors of a will were 

directed to carry on the business of the testator who had been a yacht 
broker. One of the executors was intending to set up on his own 
account as a yacht broker in competition. It was held that he must 
not set up in a competing business. 

This rule applies to other fiduciaries who are not trustees. A 
partner is required by statute to "account for and pay over to the firm 
all profits made" by carrying on a business "of the same nature as 
and competing with that of the firm"

86
 unless he has the consent of 

the other partners. It is a question of fact in each case whether or not 
the activity is in conflict with the fiduciary duty.

87
 

B. Other Fiduciaries
88

 

21-017 i. The Principle. A similar rule applies to profits made by other 
persons in breach of a fiduciary relation; indeed such persons are 
grouped with trustees in many formulations of the rule although 
there is no rule that they must act gratuitously. "It is an inflexible 
rule of a Court of Equity that a person in a fiduciary position, . . .  is 
not, unless otherwise expressly provided, entitled to make a profit; 
he is not allowed to put himself in a position where his interest and 
duty conflict."

89
 But it is not safe to make the attractive over- 

82 
Re W aterman's W.T.  [1952] 2  Al l  E.R .  1054.  

83 
Discussed in  (1996) 10 T.L. I .  49 (J .  Mowbray) .  

84 
Pensi ons Act  1995,  s . 39;  above,  pa ra .16 -010.  See Edge  v Pens ions O m budsm an [2000]  
Ch. 602. 

85 [1930] 1 Ch. 203; Aberdeen Railway Co. v Blaikie Bros. (1854) 1 Macq. 461; Woman 
International Ltd v Dwyer (1995) 69 A.L.J.R. 362. 

86 
Partne rship Act  1890,  s . 30.  

87 
Moore v  M'G lynn [1894] 1  I r .R .  74.  

88 
Goff  and Jones, Ch.33;  (1968) 84 L.Q .R.  472 (G.  Jones);  (1976) 92 L.Q.R. 360 at  372 (R.  
Goode);  Oakley,  Construc tive Trust s  (3rd ed. ) ,  Ch.3;  (1981) 97 L.Q.R.  51 (J .S hepherd );  
She ph erd ,  Th e  Law  o f  F idu c ia r ies  (1 981 ) ;  Sn e l l ,  pp .2 84 - 28 7 ;  Ra t io nal i z i ng  Pr op er ty ,  
Equity and Trusts (ed. Getzler),  Ch.4 (L. Smith).  See Law Com. No.236 (1995), Fiduciary  
Duties and Regulatory Rules, examining the mismatch between general  law ob ligat ions and  
regulatory rules.  

89 
Lord Herschel l  in  Bray v Ford [1896] A.C.44 at  51;  see al so Lord Cranworth in Aberdeen  
Railway Co.  v Blaik ie Bros.  (1854) 1  Macq.  461 at  471;  Regal (Has tings) L td v Gulliver  
[1942] 1  Al l  E .R.  378;  [1967] 2  A .C.  134n .  
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simplification of saying that a fiduciary must always account for all 
gains which come to him by reason of his fiduciary position. Indeed, 
Lord Herschell in the paragraph containing the above quotation 
"plainly recognised its limitations."

90
 But I am satisfied that it might 

be departed from in many cases, without any breach of morality, 
without any wrong being inflicted, and without any consciousness of 
wrong-doing. Indeed, it is obvious that it might sometimes be to the 
advantage of the beneficiaries that their trustee should act for them 
professionally rather than a stranger, even though the trustee were 
paid for his services."

91
 

It is not always easy, however, to determine whether a particular 
relationship should be classified as fiduciary. While some examples 
are well established, the boundaries of the category of fiduciary 
relationships are not clear, and the category is not closed.

92
 It in-

cludes certain agents,
93

 (including "self-appointed" agents
94

), solic-
itors,

95
 company directors,

96
 partners,

97
 confidential employees,

98
 a 

pawnbroker,
99

 and certain bailees,
1
 but not a vendor of goods to 

which title has not yet passed to the purchaser.
2
 

Indeed, it may sometimes appear that the defendant may be clas-
sified as a fiduciary, or not, in order to achieve the desired result. 

21-018 

"Lord Upjohn in Boardman v Phipps [1967] 2 A.C. 46 at 123. 
1 Bray v Ford [1896] A.C. 44 at 52. 
2 English v Dedham Vale Properties Ltd [1978] 1 W.L.R. 93; (1997) 113 L.Q.R. 601 at 
619-626 (A. Duggan); (1997-98) 8 K.C.L.J. 1 at 6 etseq. (Sir Anthony Mason); (1998) 114 
L.Q.R. 214 (Sir Peter Millett); (1999) 58 C.L.J. 500 (S. Worthington); Privacy and Loyalty 
(Birks ed.), Chs 10, 11. 

3 De Bussche v Alt (1878) 8 Ch.D. 286; N.Z. Netherlands Society v Kuys [1973] 1 W.L.R. 
1126 at 1129. Not all agents are fiduciaries, although there may be a presumption that they 
are; Aluminium Industrie Vaasen B.V. v Romalpa Aluminium Ltd [1976] 1 W.L.R. 676; 
below, para.23-073. See Goff and Jones, p.106, n.93, suggesting that "much depends on 
whether the agent is under a duty to keep separate his own money from his principal's  
money."; cf. Re Air Canada and M. & L. Travel Ltd (1994) 108 D.L.R. (4th) 592. 

4 English v Dedham Vale Properties Ltd, above (where the intending purchaser obtained 
planning permission in the vendor's name); (1978) 41 M.L.R. 474 (A. Nicol); (1978) 94 
L.Q.R. 347 (G. Samuel). 

5 Brown v IRC [1965] A.C. 244; (1964) 80 L.Q.R. 480; Islamic Republic of Iran Shipping 
Lines v Denby [1987] 1 Lloyd's Rep. 367; Longstaffv Birtles [2002] 1 W.L.R. 470. See also 
Hanson v Lorent [1987] 1 F.T.L.R. 23 (no liability to account to client for his profits from a 
joint venture where client had understood the agreement). 

6 
Regal (Hastings) Ltd v Gulliver, above; Industrial Development Consultants Ltd v Cooley 
[1972]  1  W.L.R. 443; below, para.21-020.  See also Horcal Ltd v Gotland [1984] 
B.C.L.C. 549. 

7 Clegg v Fishwick (1849) 1 Mac. & G. 294. 
8 Att-Gen v Guardian Newspapers Ltd {No.2) [1990] 1 A.C. 109 (The "Spycatcher" case; 
duty to account for profits). A former member of the security service does not owe a  
continuing fiduciary duty to the Crown in relation to information which is not confidential; 
Att-Gen v Blake [2001] 1 A.C. 268; [2000] R.L.R. 578 (P. Jaffey). See also Nottingham 
University v Fishel [2000] I.R.L.R. 471. 

9Mathew v T.M. Sutton Ltd [1994] 1 W.L.R. 1455; All E.R. Rev. 1994 p.26 (N. Palmer). 
(Surplus proceeds of sale held on trust for pawnor and interest payable). ' Aluminium 

Industrie Vaasen B.V. v Romalpa Aluminium Ltd, above; Re Andrabell Ltd (in 
liq.) [1984] 3 All E.R. 407. 

2
 Re Goldcorp Exchange Ltd (in 

receivership) [1995] 1 A.C. 74. 
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In Reading v Attorney-General,
3
 a staff-sergeant in the British 

Army stationed in Cairo was bribed by Egyptians to ride in their 
civilian lorries carrying contraband goods, enabling the lorries to 
pass check posts without difficulty. The British authorities seized 
£20,000 from Reading; later he petitioned to recover it. He had 
obtained the money wrongfully, but he argued that this fact did 
not mean that the British Government was entitled to claim it. 
Reading failed, however, and one of the grounds for the decision 
in the House of Lords was that he, as a non-commissioned officer, 
was in a fiduciary relation to the Crown, and was therefore under 
a duty to account for the profit wrongfully made. 

Illegal or secret commissions or bribes obtained by a confidential 
servant or agent are recoverable by the principal or employer regard-
less of any quantifiable loss by him.

4
 If the fiduciary relationship in 

this case is accepted, the result merely follows the earlier cases on 
agents. The application of the rule to a policeman

5
 and a staff-

sergeant may be an extension; indeed it has been said that the 
speeches in the House of Lords in Reading v Attorney-General

6 

"confirm that the status of a fiduciary may. . .  be easily ac-
quired."

7
 

In Swain v The Law Society,
91

 on the other hand, the House of 
Lords declined to find such a relationship. 

The Society negotiated a compulsory insurance scheme on be-
half of all solicitors. It kept the commission on the policy, which it 
applied for the purposes of the profession. The claimant, a solici-
tor, objected to the scheme and claimed that the Society must 
account for the commission as a profit made out of a fiduciary 
position. The alleged conflict of interest and duty lay in the fact 
that it was in the interest of the Society to negotiate a high 
premium (resulting in a higher commission) while its duty to the 
solicitors was to obtain a low one. The House of Lords found in 
favour of the Society. It had not acted unconscionably, and there 
was no fiduciary relationship. The scheme was entered into with 
statutory authority.

9
 The Society was acting in its public capacity. 

3 [1951] A.C. 507. 
4 Att-Gen for Hong Kong v Reid [1994] 1 A.C.; below, para.21-026. See also Brown v IRC 

[1965] A.C. 244; Logic-rose Ltd v Southend United Football Club Ltd [1988] 1 W.L.R. 1256 
(principal can recover from agent whether he affirms or repudiates the transaction between 
the agent and the third party); (1989) 48 C.L.J. 22 (G. Jones); Swindle v Harrison [1997] 4 
All E.R. 705 (undisclosed profit by solicitor from loan transaction arranged for client). 

5 Att-Gen v Goddard (1929) 98 L.J.K.B. 743 (bribes received when on duty). 
6 Above. 
7 Goff and Jones, p.736. 
8 [1983] A.C. 598; [1982] Conv. 447 (A. Kenny). 
9 Solicitors Act 1974, s.37. 
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Private law concepts such as accountability and breach of trust 
did not apply. 

ii. Company Directors.
10

 Company directors are treated as fi-   21-019 

duciaries
1
' in so far as they are prohibited from making a profit out 

of their office
12

 unless the articles permit it or the shareholders 
consent.

13
 The leading case is the House of Lords decision in Regal 

(Hastings) Ltd v Gulliver.
14

 

R. Ltd set up a subsidiary, A. Ltd, to acquire the leases of two 
cinemas. A. Ltd had a share capital of 5,000 £1 shares. The owner 
of the cinemas was only willing to lease them if the share capital 
of A. Ltd was completely subscribed for. However, R. Ltd had 
resources to subscribe for only 2,000 of the 5,000 shares and it 
was therefore agreed that the directors of R. Ltd should subscribe 
for the rest. When the business of R. Ltd was transferred to new 
controllers the directors made a profit from their holdings in A. 
Ltd. The new controllers of R. Ltd caused the company to sue the 
ex-directors of R. Ltd for an account of the profit. The directors 
were held liable. They had made the profit out of their position as 
directors and, in the absence of shareholder approval,

15
 they were 

obliged to account. 

There are a number of noteworthy features of Regal. First, the 
directors were found by the court to have acted bona fide, but the 
liability of a fiduciary to account for a profit made from his office 
"in no way depends on fraud, or absence of bona fides."

16
 Secondly, 

the new controllers obtained a windfall.
17

 Thirdly, it was arguable 
that the directors by purchasing the shares in A. Ltd had enabled R. 
Ltd to enter into a transaction which it was otherwise commercially 

10 See generally (2003) 66 M.L.R. 852 (S. Scott) and 894 (P. Koh). 
1' The duty is traditionally regarded as owed to the company, not to the shareholders; Percival 

v Wright [1902] 2 Ch. 421. But see (1975) 28 C.L.P. 83 (D. Prentice). 
12 The office of director should not, however, be equated with that of trustee. The assets of the 

company, unlike trust property, are not vested in the director but in the company which is a 
separate legal entity and, more importantly, directors "are . .. commercial men managing a 
trading concern for the benefit of themselves and of all other shareholders in it. . . ": per 
Jessell M.R. in Re Forest of Dean Coal Mining Co. Ltd (1878)  10 Ch.D. 450, at 
451-452. 

13 See Neptune (Vehicle Washing Equipment) Ltd v Fitzgerald [1996] Ch. 274. 
14 [1967] 2 A.C. 134n. 
15 Lord Russell of Killowen considered that the shareholders could have ratified the director's 

breach of duty: [1967] 2 A.C. 134n. at 150. On this controversial aspect of the case, see 
(1958) 16 C.L.J. 93 at 102-106; (K. Wedderburn); Prudential Assurance Co. Ltd v Newman 
Industries Ltd (No.2) [1981] Ch. 257; (1981) 44 M.L.R. 202. 

16 [1967] 2 A.C. 134n. at 144. 
17 See (1979) 42 M.L.R. 215 (D. Prentice). 
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impossible for the company to enter into. While there is some truth 
in this, the decision that R. Ltd did not have the necessary financial 
resources to enter into the transaction was made by the directors 
who were the very persons who benefited from this decision. Be-
cause of this a compelling argument can be made that a "reasonable 
man looking at the relevant facts and circumstances of the particular 
case would think that there was a real sensible possibility of con-
flict."

18
 

21-020 A clear case of conflict of interest and duty arose in Guinness pic 
v Saunders,

19
 where a director (Ward) agreed to provide his services 

in connection with a proposed take-over of another company (Dis-
tillers), on terms that he would be paid a fee the size of which 
depended on the amount of the take-over bid if successful. The bid 
was successful, and the fee paid to Ward was £5.2 million. The 
claim by Guinness for summary judgment for the repayment of this 
sum was upheld in the House of Lords. Ward's interest in obtaining 
a fee calculated on the above basis conflicted with his duty as 
director, which was to give impartial advice concerning the take-
over. The agreement for the fee, made with two other directors, but 
not the board of directors, was void for want of authority. Ward had 
no arguable defence to Guinness's claim that he had received the 
money, paid under a void contract, as a constructive trustee. 

The courts have imposed liability on directors to account where 
the directors have made the profit out of an economic opportunity, or 
information, even though they acquired it in a personal capacity, if it 
was information which could have been exploited by their 
company.

20
 

In Industrial Development Consultants Ltd v Cooley,
21

 the de-
fendant was a director and general manager of the claimant com-
pany, which provided construction consultancy services. He 
attempted to interest a public Gas Board in a project, but was 
unsuccessful because the Gas Board's policy was not to employ 
development companies. The defendant was a distinguished ar-
chitect who had worked in the gas industry for many years. For 
this reason the Gas Board decided to offer the contract to him 

18 B oa r d m a n v  P hip p s  [ 1 96 7 ]  1  A . C.  4 6  a t  1 2 4 ,  p e r  L o rd  Upj o h n .  
19 [1990] 2  A.C . 663;  (1990) 106  L.Q .R.  365 (J .  Beat son  and D . Pr ent i ce);  (1990) 49  C.L .J .  

220  (J .  H opkin s) ;  [1 990 ]  C onv .  296  ( S .  Go uld ing) .  
20 S ee  Ca n a di an  A e r o  S e rv i c e  L t d  v  O ' M al l e y  ( 1 97 3 )  4 0  D .L . R .  ( 3 d)  37 1  ( S . C . C . ) .  
21 [ 19 7 2 ]  1  W . L . R .  4 4 3;  [ 19 7 2 ]  2  A l l  E . R .  1 6 2  ( t h e  r ep o r t s  o n  t he  ca s e  a r e  n o t  i de n t i c a l ) ;  

(1973) 89 L.Q.R. 187 (A. Yoran); (1972A) 30 C.L.J. 222 (J.  Collier);  (1972) 35 M.L.R. 655  
(KRajak);  (1972) 50 C.B.R. 623 (D. Prent ice).  See al so CMS Dolphin Ltd v Simonet  [2001]  
2  B .C .L . C .  70 4;  Re B hul lar  Br os  L td  [20 03]  2  B .C . L .C .  2 41;  (2 00 4)  1 20  L . Q .R .  19 8  ( D .  
Pre n t i ce  and  J .  Pa yn e) ;  (2 004 )  63  C .L .J .  33  ( J .  Ar mo ur) .  
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personally, which he accepted, obtaining a release from the claim-
ant by falsely representing that he was ill. He was held to be liable 
to account to the claimant for the profits of the contract. 

The significance of the case is twofold. First, the court rejected 
Cooley's defence that the information concerning the Gas Board's 
contract came to him in his private capacity, and not as director of 
the claimant company; this "is the first case in which it was decided 
that the prohibition on exploiting a corporate opportunity applies 
also to an opportunity which was presented to the director person-
ally and not in his capacity with the company."

22
 Secondly, the 

decision whether or not the contract went to the company lay not 
with the fiduciary, Cooley, but with a third party, the Gas Board.

23
 In 

Cooley's case there were special circumstances; this was exactly the 
type of opportunity which the company relied on Cooley to obtain; 
furthermore, the absence of bona fides was clear. Also, the imposi-
tion of liability will provide directors with an incentive to channel 
opportunities to their companies and not exploit them for their per-
sonal advantage. 

There are other decisions which suggest a more benign attitude   21-021 
towards directors. 

In Queensland Mines Ltd v Hudson
24

 the claimant company 
had been interested in developing a mining operation and the 
defendant, the managing director, was successful in obtaining for 
the company the licences necessary to enable it to do so. How-
ever, because of financial problems it could not proceed. Hudson 
resigned as managing director and, with the knowledge of the 
company's board, successfully developed the mines. The Privy 
Council held that Hudson was not liable to account, for either of 
two reasons: (a) the rejection of the opportunity by the company 
because of cash difficulties took the venture outside the scope of 
Hudson's fiduciary duties or (b) because Hudson had acted with 
the full knowledge of the company's board, they should be taken 
to have consented to his activities.

25
 

22 
(1973)  89  L .Q .R.  187 at  189 .  

23 
Roski l l  J .  found that  the re  was  only a  10 per  cent  chance  that  the Gas Board would have  
awarded the contract  to the company. Thus the company o nly benefi ted because Cooley had  
breached hi s duty.  

24 
(1978) 18 A.L.R. 1;  [1980] Conv. 200 (W. Brai thwaite);  applied in  Jones v  A MP P erpetual  
T r u s t e e  C o m p a n y  N Z  L t d  [1994 ]  1  N .Z .L .R .  690 .  See  a l so  I s l a n d  E x p o r t  F i n a n c e  L t d  v  
U m unna  [1986] B.C.L.C.  460 (de fendant  not  l i able  for developing a  business  opportunity  
a f t e r  r e s i gn i ng  a s  ma n ag i ng  d i re c t o r  b ec a us e  c omp a ny  w as  n o t  a c t i ve l y  pu r su i ng  t h e  
venture when he resigned, and his resignat ion was influenced not  by any wish to acquire the  
business opportunity but  by dissatisfact ion with the company). See also In  Plus Group Ltd v  
P yk e  [2002] 2  B .C .L .C.  201;  (2003) 62 C.L. J .  42 ,  403  (P.  Koh).  

25 
(1978) 18 A.L.R. 1 at  10. Lord Upjohn's reasoning in  B oardman v  Phipps [1967] 2 A.C. 46  
w a s  a d o p t e d  o n  t h e  b a s i s  t h a t  h e  h a d  " d i s s e n t e d  o n  t h e  f a c t s ,  b u t  n o t  o n  t h e  l a w . "  
(at 3). 
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This decision causes difficulties.
26

 First, to argue that a board's 
rejection to the opportunity immunises a director against liability is 
difficult to reconcile with Regal (Hastings) Ltd v Gulliver. Although 
in that case Lord Reid deliberately left open the question of the 
effect of board rejection,

27
 it is difficult to see how there would still 

not be a serious conflict of interest if directors were permitted to 
acquire for themselves opportunities which they had rejected on 
behalf of the company. Secondly, only the shareholders could con-
done Hudson's breach, not the board. 

21-022       iii. Boardman v Phipps. Many of the difficulties relating to the 
application of the rule came to the fore in Boardman v Phipps.

2S
 

The Phipps trust owned a substantial minority holding of 
shares in a private company. John Phipps, the claimant, was one 
of the beneficiaries under the trust, and the defendants were 
Boardman, a solicitor, and Tom Phipps, also a beneficiary. The 
trustees were an elderly widow who died in 1958, her daughter 
and an accountant. Boardman acted as solicitor to the trust. 

In 1956 the defendants were dissatisfied with the way in which 
the company was managed. They made various inquiries on be-
half of the trust, and in that capacity obtained confidential infor-
mation about the company. They realised that it would be 
advantageous to sell some of the non-profit-making assets. They 
obtained control of the company by purchasing the remainder of 
the company's shares, and carried out the desired sales and reor-
ganisation. The transaction was highly profitable. The trust 
gained in respect of its holding and the defendants gained in 
respect of the shares which they had purchased for the purpose of 
obtaining control. 

Boardman had informed the beneficiaries and the two active 
trustees (the widow being senile and taking no part in the affairs 
of the trust) giving them an outline of the negotiations and asking 
them whether they had any objection to his taking a personal 
interest, bearing in mind that his initial inquiry had been on behalf 
of the trust. Boardman acted bona fide throughout and thought 
that he had made a full disclosure and had the beneficiaries'  

* (1979) 42 M.L.R. 711 (G. Sullivan). 
' [1967] 2 A.C. 137n. at 152-153. In Peso Silver Mines Ltd v Cropper (1966) 58 D.L.R. (2d.) 

1, it was held that board rejection did immunise a director against any action to account; 
criticised in (1967) 30 M.L.R. 450 (D. Prentice); (1971) 49 C.B.R. 80 (S. Beck). ! [1967] 

2 A.C. 46; (1968) 84 L.Q.R. 472 (G. Jones); [1978] Conv. 114 (B. Rider). The case 
was distinguished in Satnam Investments Ltd v Dunlop Heywood & Co. Ltd [1999] 3 All 
E.R. 652, where the defendant, who took advantage of an opportunity arising from 
another's breach of fiduciary duty, was not himself a fiduciary. 
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consent. Wilberforce J. however found that the claimant was jus-
tified in thinking that he had only been told half the truth. The 
trustees had been invited to consider whether the trust should find 
the money for the purchase of the shares; but the trustees were 
unable and unwilling to do so. 

John Phipps then called upon the defendants to account for the 
profits which they had made. The House of Lords (3-2) held that 
they must do so; but having acted bona fide, they were entitled to 
payment on a liberal scale for their work and skill.

29
 

A number of points of importance arise from the case. First, 
Boardman was not a trustee. The fiduciary relation arose from his 
employment as solicitor by the trustees. He was not, however, em-
ployed to act for the trust in the dealings in question and he claimed, 
as he stated at the time, to have been acting in a private capacity. The 
members of the House of Lords took different views on this issue. In 
the early negotiations with the company, the defendants, who were 
not shareholders in their own right, purported to represent the trust, 
although strictly they did not do so. Lord Cohen, in the majority, 
said

30
 "that information and that opportunity they owed to their 

representing themselves as agents for the holders of the 8,000 shares 
held by the trustees." Lord Upjohn, dissenting

31
: "though they por-

trayed themselves as representing the Phipps Trust, it is quite clear 
the offer was made by these two personally." 

Secondly, the liability of the defendants was unaffected by the 
fact that the trust had lost nothing; nor that the trust had greatly 
benefited; nor did it matter that the Phipps Trust could not have 
found the money; nor that the trustees would not have wished to use 
the money for that purpose even if they had it; nor that such user 
would have been in breach of trust, unless they had applied to the 
court and obtained consent to the investment.

32
 

It is extremely difficult to determine the limits of this inflexible 
rule. Part of the difficulty stems from the lack of agreement as to 
whether the confidential information acquired by the appellants was 
trust property, although this debate is less important since Att-Gen 
for Hong Kong v Reid,

33
 discussed below. The dissenting judges 

21-023 

29 
Above ,  pa ra . 21 -005.  

30 
[1967]  2  A.C.  46 at  103.  

31 
ib id . ,  at  120;  see al so Viscount  Dilhorne at  91;  and N .Z.  N etherl ands  Soci ety  v  Kuys  [1973]  
1  W.L.R.  1126,  (1973) 37 C onv.(N.s . )  362.  

32 
Lord Denning M.R. in the Court  of Appeal  mentioned this as a source of a potent ial  conflict  
of interest  and duty;  [1965] Ch. 992,  a t  1020.  The suggest ion, however,  seems unreal ist ic.  
See [1967] 2 A.C. 46 at 92, 124; cf. Lord Cohen at 103-104. 

33 
[1994] 1 A.C. 324. It was accepted in Crown Dilmunplc v Sutton [2004] W.T.L.R. 497 that 
confidential information is not property. 
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considered that it was not property. Of the majority, Lords Hodson 
and Guest considered that it was,

34
 while Lord Cohen merely held 

that it was not property "in the strict sense of that word", so that 
liability to account for profits from its use depended on the facts of 
the case.

35
 In Aas v Benham,

36
 Lindley L.J. laid down that informa-

tion obtained in the course of a partnership business must not be 
used by the partners for their own benefit within the scope of the 
partnership business; but that they may make use of it for "purposes 
which are wholly without the scope of the firm's business . . .  It is 
not the source of the information, but the use to which it is applied, 
which is important in such matters."

37
 This was not disapproved in 

Boardman v Phipps,
3S

 but it seems that a stricter view there pre-
vailed; the defendants were held accountable because they had ob-
tained the information by purporting to represent the trust; and 
although they were acting independently when they made the pur-
chase. It is submitted that it is difficult to answer Lord Upjohn's 
argument in dissent

39
: 

"I think, again, that some of the trouble that has arisen in this 
case, it being assumed rightly that throughout he was in such a 
[fiduciary] capacity, is that it has been assumed that it has neces-
sarily followed that any profit made by him renders him account-
able to the trustees. That is not so. . . .  It is perfectly clear that a 
solicitor can if he so desires act against his clients in any matter in 
which he has not been retained by them provided, of course, that 
in acting for them generally he has not learnt information or 
placed himself in a position which would make it improper for 
him to act against them. This is an obvious application of the rule 
that he must not place himself in a position where his duty and his 
interest conflict. So, in general, a solicitor can deal in shares in a 
company in which the client is a shareholder, subject always to 
the general rule that the solicitor must never place himself in a 
position where his interest and his duty conflict; and in this con-
nection it may be pointed out that the interest and duty may refer 
(and frequently do) to a conflict of interest and duty on behalf of 
different clients and have nothing to do with any conflict between 
the personal interest and duty of the solicitor, beyond his interest 
in earning his fees." 

34 
Crit i ci sed (1968) 84 L.Q.R.  472 (G. Jones);  Oakley,  C onst ruct ive  Trust s  (3rd ed. ) ,  p.170;  
(1998) 114 L.Q.R. 214 at 222 (Sir Peter Millett). 

35 
[1967] 2  A .C.  46  at  102.  

36 
[1891] 2Ch. 244. 

37 
ib id . ,  at  256. 

38 
[1967]  2  A.C.  46.  

39 ibid. ,  at  126. 
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His Lordship concluded "To extend the doctrines of equity to 
make the [defendants] accountable in such circumstances, is, in my 
judgment, to make unreasonable and inequitable applications of 
such doctrines."

40
 

If this rule applies, the only escape of the fiduciary is that he made 
full disclosure, and obtained the consent of the other parties. It is 
not, however, clear whether the "other parties" are the trustees or 
the beneficiaries. In the straightforward case of a profit made by a 
trustee, the relevant consent must be that of the beneficiaries, to 
whom the duty is owed. Difficulties will arise if any of the benefici-
aries are children or unborn. Boardman v Phipps

41
 however, was 

not such a case. Boardman was a fiduciary agent, the principals 
being the trustees. To whom did he owe his fiduciary duties? Pre-
sumably consent must be obtained from those persons. If the trus-
tees had not consented, they would, as principals, have a right of 
recovery against their agent, any money thus recovered being held 
by them on trust for the beneficiaries. If the trustees had consented, 
the agent would nevertheless be liable to the beneficiaries if he owed 
fiduciary duties to them.

42
 The result of Boardman v Phipps

43
 was 

that the beneficiary successfully sued the agent, but the basis of this 
is not clear. Their Lordships spoke, rather ambiguously, of his being 
a fiduciary "to the trust".

44
 Lord Guest spoke of the "knowledge 

and assent of the trustees."
45

 Lord Hodson held that the relevant 
consent was that of the beneficiary; Boardman "was in a fiduciary 
position vis-a-vis the trustees, and through them vis-d-vis the benefi-
ciaries."

46
 Viscount Dilhorne regarded the consent of the principals 

as necessary, but also referred to the fact that the beneficiary was not 
fully informed.

47
 Lord Upjohn said that Boardman was "in a fiduciary 

capacity at least to the trustees. Whether he was ever in a 
fiduciary capacity to the [claimant] was not debated before your 
Lordships and I do not think that it matters."

48
 

21-024 

3 [1967] 2 A.C. 46 at 133-134, quoting Lord Selborne L.C. in Barnes v Addy (1874) 9 
Ch.App. 244, at 251. See also Chan v Zacharia (1984) 154 C.L.R. 178 at 204, suggesting 
that there should be no liability if it would be unconscientious to assert it, or if there was no 
possible conflict of interest and duty and it was plainly in the interest of the beneficiary that 
the fiduciary obtain the rights for himself that he was absolutely precluded from seeking or 
obtaining for the beneficiary. 

1 Above. 
- Presumably the beneficiaries could sue the trustees in such circumstances even if they could 
not sue the agent. 

' Above. 
1 [1967] 2 A.C. 46 at 100, 104, 110. 
"•ibid., at 117. 
' ibid., at 112. Lord Cohen also regarded the consent of the beneficiary as necessary; ibid., at 

104. See further Law Com. C.P. No.146 (1997), Trustees' Powers and Duties, paras 3.29, 
3.32, describing Boardman v Phipps as a "particularly difficult case in this regard". 

1 ibid., at 93. 
* [1967] 2 A.C. 46 at 125-126. 
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This raises the question whether trustees can, if acting unan-
imously, give consent to dealings by their agent which would other-
wise be a breach of his fiduciary obligations.

49
 In the present case 

Boardman had obtained the consent of the two active trustees, but 
did not inform the third because she was senile. Russell LJ. in the 
Court of Appeal

50
 held that this was insufficient because two out of 

the three trustees "had no authority to turn this aspect of the trust 
property [the exploitation of the shares] over to the defendants, 
unless to be used exclusively for the benefit of the trust", and that 
the fiduciary could not "rid himself of the disqualification inherent 
in that position save with the informed consent of all three." It is 
submitted that the better view is that of Lord Upjohn, who replied 
that "not all the trustees acting together could do it for they cannot 
give away trust property."

51
 On this view it is only the beneficiaries 

or the settlor (by express provision in the trust instrument) who can 
authorise such dealings. The Law Commission has doubted whether 
trustees can authorise others to do what they themselves have no 
power to do.

52
 However, it is now provided by section 14 of the 

Trustee Act 2000 that trustees may authorise their agent to act in 
circumstances capable of giving rise to a conflict of interest, pro-
vided it is reasonably necessary for the trustees to do so. This 
provision is primarily applicable to investment management func-
tions. 

Finally, it is important to determine what remedy was decreed in 
Boardman v Phipps.

53
 This is discussed below. 

21-025 iv. The Extent of the Fiduciary Principle. Essentially the 
problem is one of determining the limits of the rule. "Rules of 
equity have to be applied to such a great diversity of circumstances 
that they may be stated only in the most general terms and applied 
with particular attention to the exact circumstances of each case."

54 

If a fiduciary obtains a benefit for himself at the expense of his 
beneficiary, there is no difficulty. The case is one of unjust enrich-
ment. The position is more difficult where the beneficiary loses 
nothing; where he did not wish to make the profitable purchase  

See (1990) 106 L.Q.R. 87 at 91-92 (D. Hayton), taking the view that prior specific (but not 
general) authority may be given if there is full disclosure by the agent and provided the 
"prudent businessman" test is satisfied. 
[1965] Ch. 992 at 1031. 
[1967] 2 A.C. 46 at 128. 
Law Com. C.P. No.146 (1997), Trustees' Powers and Duties, paras 3.26-3.33; Law Com. 
No.260 (1999), para.4.27. 
[1967] 2 A.C. 46. 
Boardman v Phipps [1967] 2 A.C. 46 at 123. See generally Breach of Trust (eds Birks and 
Pretto), Ch.3 (E. Simpson). 
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which the trustee makes; where the fiduciary acted honestly; or even 
where the fiduciary conferred by his activities every possible benefit 
on the beneficiary, but received an additional benefit for himself. A 
windfall has been received through the exertions of the fiduciary; the 
beneficiary has risked nothing, and lost nothing; should he be enti-
tled to the profits?

55
 Boardman v Phipps answers this question in the 

affirmative. 

Such a principle might be criticised on the ground that it fails to 
draw any distinction between the honest and the dishonest fiduciary. 
Both are liable. However, it should be borne in mind that the honest 
fiduciary may be remunerated by order of the court, as in Boardman 
v Phipps.

56
 A dishonest fiduciary, on the other hand, may be made to 

pay a higher rate of interest.
57

 

But this still leaves open the question, to be determined on the 
facts of each case, whether the opportunity for profit arose by reason 
of the fiduciary position.

58
 For example, a merchant banker, in-

surance broker, solicitor or company director learns through the 
proper course of his business information from a confidential source 
which may be of advantage to other clients in companies with which 
he is associated. Having satisfied the requirements of a particular 
client, is he precluded from making use of this information in re-
spect of other trusts with which he is concerned or for himself? 
Similarly with the directors of several (non-competing) companies? 
Or, does his fiduciary duty to the second client place him under a 
duty to provide that client with the confidential information?

59
 There 

is the danger that the rule, if applied inflexibly, may impose an 
impossible burden: As Lord Cohen said in Boardman v Phipps

60
: 

" . . .  it does not necessarily follow that because an agent acquired 
information and opportunity while acting in a fiduciary capacity 
he is accountable to his principals for any profit that comes his 
way as the result of the use he makes of that information and 
opportunity. His liability to account must depend on the facts of 
the case." 

' See generally (1968) 84 L.Q.R. 472 (G. Jones); Oakley, Constructive Trusts (3rd ed.), 
pp. 168-179. A rigid application of the rule may lead to the unjust enrichment of the 
claimant; Warman International Ltd v Dwyer (1995) 69 A.LJ.R. 362 at 369. 

' Above. A fiduciary guilty of undue influence has, however, been remunerated by the court; 
O'Sullivan v Management Agency and Music Ltd [1985] Q.B. 428, above, para.21-005. 

' Below, para.23-016. 
' (1970) 86 L.Q.R. 463 (G. Jones). 
' See [1978] Conv. 114 (B. Rider); North and South Trust Co. v Berkeley [1971] 1 W.L.R. 

470; (1972) 35 M.L.R. 78 (M. Kay and D. Yates); Movitex Ltd v Bulfield [1988] B.C.L.C. 
104 (fiduciary must not place himself in a position where his duty to X conflicts with his 
duty to Y). 

' [1967] 2 A.C. 46 at 102-103; see also Lord Upjohn at 126. 
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Viscount Dilhorne
61

 quoted Lindley L.J. as saying "to hold that a 
partner can never derive any personal benefit from information 
which he obtains from a partner would be manifestly absurd."

62
 

It is difficult to formulate any single test which may be applied to 
determine whether a fiduciary has incurred liability. It is submitted 
that liability will arise if any of the following factors is present: 

(a) The fiduciary has used trust property; 
(b) The profit has been made by use of or by reason of the 

fiduciary position or of an opportunity or knowledge result 
ing from it, even though no trust property was used; 

(c) There was a conflict (or a significant possibility of a conflict) 
of interest and duty, even if no trust property was used, and 
the opportunity  did  not  arise  from the  fiduciary rela 
tionship.

63
 

C. Personal and Proprietary Remedies 

21-026 It is often said that a fiduciary who is required to account for 
profits becomes a constructive trustee. But a duty to account is a 
personal liability; a constructive trust is a proprietary remedy; the 
significance of the distinction appears where the fiduciary is bank-
rupt, or where the assets in question have been profitably invested. A 
related question is whether tracing is available, which is discussed in 
Chapter 23. Liability to account is not synonymous with construc-
tive trusteeship, but the cases do not always maintain the distinction. 
Indeed, Lord Lane C.J. has said "We find it impossible to reconcile 
much of the language used in these decisions."

64
 

In Boardman v Phipps, Wilberforce J. had held that the shares 
were held on constructive trust

65
 for the beneficiaries; and that 

Boardman was accountable for profits he made, less a sum for his 
skill and effort. The House of Lords did not distinguish between 
accountability and constructive trust. Lord Guest concluded that the 
defendants held the shares as constructive trustees, and were bound 
to account to the claimant.

66
 The other members spoke of accounta-

bility only. 

61 
[1967] 2  A .C.  46  at  90.  

62 
Acs  v  Ben ham  [1891 ]  2  Ch .  2 44  a t  255 - 256 .  

63 
Chan v Zacharia (1984) 154 C.L.R. 178 at  198;  Industrial  Development Consultants Ltd v  
Cooley [1972] 1  W.L.R .  443.  See  al so St ephenson L .J .  i n  Sw ain v Law Soc iety [1982] 1  
W.L.R.  17 at  31:  there  must  be a  possibi l i ty  of a  confl i ct  of  interest  and duty, and a nexus  
between the f iduciary posi t ion and the profi t  made.  

64 
Re At t -G en' s Re ference  (N o. l  o f  1985) [1986] Q.B .  491 at  503 .  

65 
[1964] 2  Al l  E .R.  187;  c f .  [1964] 1  W.L .R .  993.  

66 
[1967] 2 A.C. 46 at  117. See (1990) 106 L.Q.R. 87 at  102 (D. Hayton),  suggest ing that  the  
l iabi l i ty  was personal  only.  
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As submitted above, there is a difference between a duty to hold 
specific property on trust and a duty to account. Could Boardman 
have satisfied the judgment by payment of the value of the shares at 
that time, keeping any subsequent increase? Would a purchaser 
(with notice) have taken the shares subject to the same obligation? 
What would have been the position if Boardman had been bankrupt? 
None of these matters arose, and it was not necessary to discuss 
them. 

If the fiduciary has used or received trust property, then any 
profits made are held on constructive trust for the beneficiaries.

67 

Whether the remedy in other cases was personal or proprietary was 
not always clear, but until recently a special rule applied to bribes 
and secret commissions. It was laid down by the Court of Appeal in 
Lister & Co. v Stubbs

6
* that where an agent or other fiduciary took a 

bribe, the principal's remedy was personal. The fiduciary had to 
account for the bribe, but did not hold it on constructive trust. The 
result in that case was that the fiduciary could keep any profit made 
from investing the bribe money. This decision was long criticised

69 

as contravening the principles of unjust enrichment and treating a 
dishonest fiduciary more leniently than an honest fiduciary such as 
Boardman in Boardman v Phipps.

10
 It was, however, affirmed by the 

Court of Appeal in Re Att-Gen's Reference (No. 1 of 79S5J,
71

 al-
though in a criminal law context, with the result that an employee 
who made a secret profit was not guilty of theft of his employer's 
property. 

Lister & Co. v Stubbs has now been disapproved by the Privy 
Council in a decision which concerned bribes but which is very 
significant in the wider area of profits made by fiduciaries. 

In Att-Gen for Hong Kong v Reid
72

 the defendant, a public 
prosecutor, took bribes of over $HK12 million to obstruct prose-
cutions, in breach of his fiduciary duty as a Crown servant. He 
failed to comply with an order to repay and was imprisoned. He 
had purchased three freehold properties with the money, which 

7 Guinness pic v Sounders [1990] 2 A.C. 663, above, para.21-020; Neptune (Vehicle Washing 
Equipment) Ltd v Fitzgerald [1996] Ch. 274; CMS Dolphin Ltd v Simonet [2001] 2 
B.C.L.C. 704 (business opportunity exploited by director treated as company property). 

5(1890)45Ch.D. 1. 
' Although supported in (1987) 103 L.Q.R. 433 (R. Goode); Law at the Centre (B. Rider ed.), 

p.185 (R. Goode); (2001) 117 L.Q.R. 412 at 427 (A. Burrows). 
5 [1967] 2 A.C. 46. 
1[1986] Q.B. 491. 
2 [1994] 1 A.C. 324. The person who bribed the agent is accountable to the principal for any 

resulting profit; Fyffes Group Ltd v Templeman [2000] 2 Lloyd's Rep. 643; [2001] 
L.M.C.L.Q. 27 at 57 (A. Berg). 
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had since increased in value. The Privy Council decided that these 
properties were held on trust for the Crown. 

21-027 Lord Templeman pointed out that bribes cause loss and damage to 
the principal, although it may not be quantifiable, as in the present 
case, where unquantifiable harm to the administration of justice had 
been done. A constructive trust of the bribe money arose because the 
fiduciary was under an immediate duty to pay it over to the princi-
pal. Applying the maxim "equity regards as done that which ought 
to be done", the money was the property of the principal in equity. 
The fiduciary's creditors should be in no better position than the 
fiduciary. If the bribe money was profitably invested, the profits 
belonged to the principal. If it decreased in value, the fiduciary was 
personally liable for the deficit. The constructive trust arose whether 
the fiduciary took property from the trust or from a third party in 
breach of duty. Any other result, it was said, would be inconsistent 
with the principle that a fiduciary must not profit from his office. 
There was no logic in treating a dishonest fiduciary more favourably 
than an honest fiduciary who had become liable as constructive 
trustee. 

The decision has been welcomed so far as it prevents the unjust 
enrichment of a dishonest fiduciary, but certain difficulties remain. 
Instead of dealing with the policy issue of when proprietary reme-
dies should be available, the Privy Council based its decision more 
narrowly on the equitable maxim, the application of which is contro-
versial in that it is founded on the availability of specific perform-
ance, but an obligation to pay money is not normally specifically 
enforceable.

73
 It might also be doubted whether the claimant de-

serves priority over the defendant's unsecured creditors, who have 
not necessarily taken the risk of insolvency.

74
 So far as the bribe has 

increased in value, the increase is a windfall to the claimant. To 
balance the interests of creditors and the prevention of unjust enrich-
ment, a compromise solution might be mere personal liability for 
any increase in value.

75
 By allowing the claimant to assert owner-

ship of the bribe money and any profits made from it, the decision 
amounts to "proprietary overkill".

76
 As leading commentators have 

73 Below, para.24-018;  (1994) 53 C.L .J.  31 (A.  Oakley);  [1994] 2 R.L.R. 57 (D.  Cri l ley);  Al l  
E.R. Rev.  1994,  at  252 (P.  Clarke);  (1995) 54 C.L.J. 60 (S.  Gardner);  cf .  (1998) 114 L.Q.R.  
399 at  407 (Si r  Pet e r Mil l et t ) .  

74 Lawrence  Col l ins J.  in Daraydan Hold ings Ltd v Sol land Internat ional  Ltd [2004] 3 W.L.R.  
1106 considered ,  however ,  t hat  i nsolvency of  t he fi duci a ry  should make  no di f fe rence,  as  
t here  w ould  b e  no  i n jus t i ce  t o  c r ed i t o rs  i n  t he i r  no t  sh ar ing  an  a ss e t  which  t he  f i duc i a r y  
sho uld  no t  ha ve  h ad .  

75 Birks,  An Int roduct ion to the Law of  Rest i tut ion,  p.389;  (1994) 110 L.Q.R. 178 (P .  Wat ts);  
Al l E.R. Rev. 1994,  365 (W. Swadling) ; [1994] Conv.  156 (A. Jones);  (1 995) 58 M.L.R. 87  
(T.  Allen). 

76 [1994] 2  R.L .R.  57 (D . Cri l l ey) .  See  a lso  Rat ional i zi ng  Propert y,  Equi t y  and Trust s  (ed.  
Get z l e r ) ,  p p .9 6 -9 8  (G .  V i rgo ) ;  [20 04 ]  12  R .L . R .  1  a t  21  (R .  C a lnan ) .  
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said, "By the light of nature it is not easy to see why bribery should 
trigger a proprietary response if other wrongs do not."

77
 

The Privy Council in Reid
78

 answered some of the points dis-
cussed above in relation to Boardman v Phipps.

79
 Lord Templeman 

clearly regarded Boardman as a constructive trustee and not merely 
subject to a personal liability to account. He became such not by 
reason of any classification of confidential information as trust prop-
erty but because he obtained the information by virtue of his office. 
The effect of the decision in the criminal law context remains to be 
seen.

80
 Where the fiduciary retains neither the bribe nor any prop-

erty deriving from it, then of course his personal liability to account 
remains. 

Finally, a claimant cannot have an account of profits and also 
damages for what he would have received had he been able to use 
the property for the period in question. These remedies are alterna-
tive, not cumulative, and the claimant must elect between them at 
the time of judgment in his favour, by which time it will be clear 
which remedy is the more advantageous.

81
 

21-028 

7 All E.R. Rev. 1998 at 415 (P. Birks and W. Swadling); (1998) 12 T.L.I. 228 (W. Swa- 
dling). 

8 [1994] 1 A.C. 324. 
'[19671 2 A.C. 46. 
''Re Att-Gen's Reference (No.l of 1985) [1986] Q.B. 491; (1994) 110 L.Q.R. 180 (J. 

Smith). ' Tang Man Sit (Personal Representatives) v Capacious Investments Ltd [1996] 1 
A.C. 514 

(secret profits from wrongful lettings of houses in breach of trust); (1996) 112 L.Q.R. 375 
(P. Birks); [1996] R.L.R. 117 (J. Stevens). 
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22-002 

They may wish to do this for various reasons. In Saunders v 
Vautier,

5
 the beneficiary wished to terminate an accumulation which 

was to continue until he reached 25; he was able to claim the fund at 
21 (then the age of majority). If property is given to A for life and 
then to B, and both A and B are adult, they may each wish to have 
capital immediately available, and may agree to partition the fund. 
The main reason is the possibility of reducing tax liability and 
especially liability for inheritance tax on the death of A. Inheritance 
tax, an outline of which was given in Chapter 9, is chargeable on 
transfers on or within seven years before death. It is also chargeable 
on certain lifetime transfers even if the transferor survives for seven 
years, for example the creation of a discretionary trust, although in 
such a case the rate is lower.

6
 In the case of a non-discretionary trust, 

the advantage of partitioning the fund between life tenant and re-
mainderman is that, provided the life tenant survives for seven years 
(which may be covered by insurance), no tax will be payable on the 
partition, whereas the whole capital is taxable if the life interest 
terminates on death.

7
 

It may be advantageous in terms of income tax liability to share 
out the entitlement to income. Whether or not a variation is a dis-
posal for capital gains tax purposes has never been decided.

8
 As far 

as inheritance tax is concerned, trustees of a discretionary trust may 
wish to improve the tax position of the settlement by converting it to 
a trust where there is an interest in possession or to an accumulation 
and maintenance settlement.

9
 Such a conversion will itself be taxa-

ble.
10

 The tax saving aspect of the matter is emphasised here be-
cause it was the motive force in the passing of the Variation of 
Trusts Act 1958, and in the variations which have been made under 
it. "Nearly every variation" said Lord Denning M.R. "that has come 
before the court has tax-avoidance for its principal object."

11
 Varia-

tions have, of course, been made for other purposes, as will be 
seen. 

One particular tax exemption should be noted. Where, not more 
than two years after a death of a person, testate or intestate, the 
disposition of his property taking effect upon his death is varied by 
an instrument in writing, such a variation is not a transfer of value 

5 (1841) Cr. & Ph. 240. For the meaning of "absolutely entitled" in a tax context, see Figg v 
Clarke (Inspector of Taxes), [1997] 1 W.L.R. 603 (class consisting of children of X not 
absolutely entitled for capital gains tax purposes until death of X, although X incapable of 
fathering more children). 

6 Inheritance Tax Act 1984, s.7. 
7 F.A. (No.2) 1987, s.96. See Gibbon v Mitchell [1990] 1 W.L.R. 1304. 
8 Harris, Variation of Trusts, pp.97 et seq. There would be a disposal if the effect of the 

variation is to revoke the original settlement and to.-.create a new one, but not if the original 
settlement continues as varied. 

"Above, para.9-021. 10 Above, para.9-018. " In Re 
Weston's Settlements [1969] 1 Ch. 234 at 245. 
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said, "By the light of nature it is not easy to see why bribery should 
trigger a proprietary response if other wrongs do not."

77
 

The Privy Council in Reid
78

 answered some of the points dis-
cussed above in relation to Boardman v Phipps.

79
 Lord Templeman 

clearly regarded Boardman as a constructive trustee and not merely 
subject to a personal liability to account. He became such not by 
reason of any classification of confidential information as trust prop-
erty but because he obtained the information by virtue of his office. 
The effect of the decision in the criminal law context remains to be 
seen.

80
 Where the fiduciary retains neither the bribe nor any prop-

erty deriving from it, then of course his personal liability to account 
remains. 

Finally, a claimant cannot have an account of profits and also 
damages for what he would have received had he been able to use 
the property for the period in question. These remedies are alterna-
tive, not cumulative, and the claimant must elect between them at 
the time of judgment in his favour, by which time it will be clear 
which remedy is the more advantageous.
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'All E.R. Rev. 1998 at 415 (P. Birks and W. Swadling); (1998) 12 T.L.I. 228 (W. Swa- 
dling). 

' [1994] 1 A.C. 324. ' [1967] 2 A.C. 46. 'Re Att-Gen's Reference (No.l of 1985) [1986] 
Q.B. 491; (1994) 110 L.Q.R. 180 (J. 

Smith). ' Tang Man Sit (Personal Representatives) v Capacious Investments Ltd [1996] 1 
A.C. 514 

(secret profits from wrongful lettings of houses in breach of trust); (1996) 112 L.Q.R. 375 
(P. Birks); [1996] R.L.R. 117 (J. Stevens). 
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1. THE BACKGROUND 

A TRUSTEE must administer the trust according to its terms. Any 
deviation is a breach of trust for which the trustee will be personally 
liable.

1
 However, any adult beneficiary of sound mind may deal with 

his equitable interest under the trust in any way he wishes; and may 
consent to the trustee dealing with the trust funds in a way which 
affects his interest. Further, adult beneficiaries who together are 
absolutely entitled to the trust property may terminate the trust and 
demand that the fund be handed over to them

2
; but not if any 

interests are outstanding,
3
 nor if the trustees have no power to trans-

fer the property.
4
 

22-001 

1 Above, para.17-001; below, Ch.23. 
2 Saunders v Vautier (1841) Cr. & Ph. 240; Re Smith [1928] Ch. 915; Re Nelson [1928] Ch. 

920n; Re Becket's Settlement [1940] Ch. 279. See also Trusts of Land and Appointment of 
Trustees Act 1996, s.6(2); above, para.20-002. 

3 Berry v Green  [1938]  A.C.  575; Re Robb  [1953]  Ch. 459; Re  Wragg  [1959]   1 
W.L.R. 922. 

4 Don King Productions Inc v Warren [2000] Ch. 291 (trust of benefit of non-assignable 
contracts). The point was not discussed on appeal. 
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22-002 

They may wish to do this for various reasons. In Saunders v 
Vautier,

5
 the beneficiary wished to terminate an accumulation which 

was to continue until he reached 25; he was able to claim the fund at 
21 (then the age of majority). If property is given to A for life and 
then to B, and both A and B are adult, they may each wish to have 
capital immediately available, and may agree to partition the fund. 
The main reason is the possibility of reducing tax liability and 
especially liability for inheritance tax on the death of A. Inheritance 
tax, an outline of which was given in Chapter 9, is chargeable on 
transfers on or within seven years before death. It is also chargeable 
on certain lifetime transfers even if the transferor survives for seven 
years, for example the creation of a discretionary trust, although in 
such a case the rate is lower.

6
 In the case of a non-discretionary trust, 

the advantage of partitioning the fund between life tenant and re-
mainderman is that, provided the life tenant survives for seven years 
(which may be covered by insurance), no tax will be payable on the 
partition, whereas the whole capital is taxable if the life interest 
terminates on death.

7
 

It may be advantageous in terms of income tax liability to share 
out the entitlement to income. Whether or not a variation is a dis-
posal for capital gains tax purposes has never been decided.

8
 As far 

as inheritance tax is concerned, trustees of a discretionary trust may 
wish to improve the tax position of the settlement by converting it to 
a trust where there is an interest in possession or to an accumulation 
and maintenance settlement.

9
 Such a conversion will itself be taxa-

ble.
10

 The tax saving aspect of the matter is emphasised here be-
cause it was the motive force in the passing of the Variation of 
Trusts Act 1958, and in the variations which have been made under 
it. "Nearly every variation" said Lord Denning M.R. "that has come 
before the court has tax-avoidance for its principal object."

11
 Varia-

tions have, of course, been made for other purposes, as will be 
seen. 

One particular tax exemption should be noted. Where, not more 
than two years after a death of a person, testate or intestate, the 
disposition of his property taking effect upon his death is varied by 
an instrument in writing, such a variation is not a transfer of value 

5 (1841) Cr. & Ph. 240. For the meaning of "absolutely entitled" in a tax context, see Figg v 
Clarke (Inspector of Taxes), [1997] 1 W.L.R. 603 (class consisting of children of X not 
absolutely entitled for capital gains tax purposes until death of X, although X incapable of 
fathering more children). 

6 Inheritance Tax Act 1984, s.7. 
7 F.A. (No.2) 1987, s.96. See Gibbon v Mitchell [1990] 1 W.L.R. 1304. 
8 Harris, Variation of Trusts, pp.97 et seq. There would be a disposal if the effect of the 

variation is to revoke the original settlement and to create a new one, but not if the original 
settlement continues as varied. 

"Above, para.9-021. 
10 Above, para.9-018. 
11 In Re Weston's Settlements [1969] 1 Ch. 234 at 245. 
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for inheritance tax purposes,
12

 nor a disposal for capital gains tax 
purposes,

13
 and the variation takes effect as if made by the deceased. 

These provisions may be of great help where, for example, a 
wealthy testator has created a disadvantageous discretionary trust by 
will.

14
 They clearly apply to an agreed variation by adult beneficiaries 

and to a variation under the Variation of Trusts Act 1958. A 
similar principle applies to an order under the Family Provision 
legislation.

15
 

It should be added that the trust instrument may give the trustees a 
power to amend the trust. Such a power must be exercised for the 
purpose for which it was granted.

16
 It has been recently said (in the 

context of a commercial trust) that, although the power must not be 
exercised beyond the reasonable contemplation of the parties, it 
would be going too far to say that such a power may never be 
exercised to alter rights or to bring a new class of property within the 
scope of the trust.

17
 

2. VARIATIONS WHICH NEED THE APPROVAL OF THE COURT 
18

 

We have seen that children and persons lacking mental capacity are 
not able to deal irrevocably with their property. If a situation arose 
where variations needed to be made to a trust in the interests of such 
persons, nothing could be done which involved any negotiation with 
or compromise by the persons under disability, without the approval 
of the court. The person under disability could be benefited at the 
expense of the other parties. The life tenant may be willing to agree 
to an advancement by the trustees,

19
 or to surrender his life interest. 

But if the life tenant wanted something in return, there was no way 
in which he could negotiate it. 

Yet, especially in the tax context, it was in the interest of the 
remaindermen that the variation should be made. Adult remainder-
men could agree to a variation; it was hard for children, persons 
under a disability and unborn persons to be denied advantages which 
competent adults could obtain for themselves. The court, however, 
has no inherent jurisdiction to vary a trust in favour of children and 

22-003 

  

12 Inheritance Tax Act 1984, ss.17, 142, as amended by F.A. 2002, s.120. 
13 Taxation of Chargeable Gains Act 1992, s.62(6). 
14 Inheritance Tax Act 1984, Pt III, Ch.III, above, para.9-017. 
15 ibid., s.146. 
"•Hole v Garnsey [1930] A.C. 472. 
"Society of Lloyd's v Robinson  [1999]   1   W.L.R.  756.  See  also Pensions Act 

ss.67-71. 
18 (1954) 17 M.L.R. 420 (O. Marshall); Harris, Variation of Trusts. 
19 Pilkington v IRC [1964] A.C. 612, above, para.20-039. 

1995, 
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unborn persons.
20

 But there are cases where the court can intervene, 
and these have been substantially increased by several statutes. 

A. Inherent Jurisdiction 

22-004 i. Salvage and Emergency. A court has inherent power in the 
case of absolute necessity to sanction the mortgage of a child's 
property in order to protect the property which he retains. The 
jurisdiction is very narrow and is usual where expenditure is neces-
sary to save buildings from collapse.

21
 An extension of this jurisdic-

tion allows the court in an emergency, not foreseen or anticipated by 
the settlor, to authorise the trustees to perform certain acts which are 
beyond the powers given to them in the trust instrument, where this 
is in the best interests of the trust estate and where the consent of all 
the beneficiaries cannot be obtained because they are not in ex-
istence or are under a disability. 

In Re New,
22

 the court approved a scheme of capital reconstruction 
of a company, splitting the shares into different and smaller 
denominations, and authorised the trustees to take the new shares, 
subject to an undertaking to apply for further authorisation to retain 
the shares after one year. This decision was said in Re Tollemache

23 
to 

be the "high water-mark" of the emergency jurisdiction. Keke-wich 
J. and the Court of Appeal refused to sanction a widening of the 
trustees' investment powers merely because this would be for the 
advantage of the beneficiaries. There was no emergency. It is clear 
that the jurisdiction applies to administrative matters only, and does 
not cover schemes for the variation of beneficial interests. 

22-005 ii. Compromise.
24

 Until the decision of the House of Lords in 
Chapman v Chapman

25
 in 1954, the courts had accepted a wide 

definition of the word "compromise" as the basis of a useful juris-
diction to approve a variation from the terms of a trust although 
there was no dispute between the parties in any real sense of the 
term. The cases were more akin to bargains or exchanges approved 
by the court as being fair to children or remaindermen, than to 
compromised litigation. There was a question whether the jurisdic-
tion effected a variation of beneficial interests as distinct from vary-
ing the property subject to the trusts,

26
 and the jurisdiction did not 

20 C h a p m a n  v  C h a p m a n  [ 1 9 5 4 ]  A . C .  4 2 9 .  S e e  C D  v  O  [ 2 0 0 4 ]  W . T . L . R .  7 5 1 ,  d i s c u s s i n g  
l imi ted except ions.  

21 R e  J a c k s o n  ( 1 8 8 2 )  2 1  C h . D .  7 8 6 ;  C o n w a y  v  F e n t o n  ( 1 8 8 8 )  4 0  C h . D .  5 1 2 ;  R e  M o n t a g u  
[18 97]  2  Ch .  8  a t  11 ,  p er  Lop es  L . J .  

22 [1901] 2 Ch. 534. 
23 [1903]  1  Ch .  457 ,  a f f i rmed ,  ib id . ,  at  955 . 
24 (1954) 17 M.L.R. 427 (O. Marshall). 
25 [1954] A.C. 429. 
*"Re Downshire Settled Estates [1953] Ch. 218. 
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extend to the redrafting of a settlement as such—there had to be 
some element of composition of rights.

27
 But this distinction was of 

course paper-thin. Denning L.J., the minority judge in the Court of 
Appeal in the Chapman case, would have got round the difficulty by 
accepting for the courts a general jurisdiction to vary trusts on behalf 
of those unascertained or under disability, but the House of Lords 
preferred the other solution—that of limiting the jurisdiction to 
sanction compromises to cases where there was a genuine dispute. 
Nor could matters that did not genuinely contain an element of 
dispute be made to look as if they did.

28
 Where there is a genuine 

dispute, the court of course has power to sanction a compromise, 
even if the compromise solution contains tax-saving advantages for 
the beneficiaries. 

In Allen v Distillers Co. (Biochemicals) Ltd
29

 the question was 
whether the court, in approving a settlement of the action of the 
child victims of the thalidomide drug, had jurisdiction to postpone 
the vesting of the capital in the children to an age greater than 18. 
Eveleigh J. held that the court had no inherent jurisdiction to order a 
postponement; a beneficiary with a vested interest under a trust was 
entitled to demand possession on majority.

30
 Nor was there a trust to 

which the Variation of Trusts Act 1958 applied; the payment out to 
trustees of sums paid into court did not give rise to the kind of trust 
contemplated by that Act. However, it was found that the terms of 
the settlement of the action were wide enough to authorise a post-
ponement of payment. 

An attempt to invoke the court's compromise jurisdiction oc- 22-006 
curred in Mason v Farbrother,

3
^ where trustees of a pension fund set up in 

1929 for Co-operative Society employees had power to invest principally in 
the society itself and otherwise in authorised trustee securities. By 1982, as a 
result of inflation, the fund had increased to £127 million, and the trustees, 
who were anxious to have the wide powers of investment appropriate for 
modern pension funds, applied to the court for approval of an investment 
clause giving wider powers than those of the Trustee Investments Act 1961, 
which at that time governed trustee investments. The trustees were uncertain 
as to the proper construction of the original investment clause, one view being 
that the whole fund should be invested in the society, and the other that the 
whole should be invested under the 1961 Act. This was sufficient to give 
the court jurisdiction, as genuine points of 

2 7
R e  C h apm an ' s  S .T .  [1953] Ch.  218.  

28 
R e  P ow e l l - C o t t o n ' s  R e se t t l e m e n t  [1956]   1  W.L .R.  23 .  Nor shoul d  the  t rust ees ,  i n  t hei r  
appl i cat i on  t o  court  fo r  t he exe rci se  o f  t he compromi se  ju r i sdi ct i on ,  i n se r t  an  unrel at ed  
claim for increased remunerat ion;  R e H arbour ' s  Se t t l em ent  T rust s  [1974] 1  W.L.R.  1198.  

29 
[1974] Q.B. 384.  

30 
S au n d e r s  v  V a u t i e r  (1841)  4  Beav .  115;  above ,  pa ra . 22 -001.  

31 
[1983]  2  Al l  E.R.  1078;  Al l  E.R.  Rev.  1984 at  308 (P.  Cla rke ) .  
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difference existed. It was not necessary that there should be a con-
tested dispute. While a compromise need not be something between 
the two views, it was doubtful whether the court could substitute an 
entirely new investment clause. Thus the variation was not permit-
ted under the court's jurisdiction to approve a compromise. (It was, 
however, authorised by s.57 of the Trustee Act 1925).

32
 

B. Statutory Provisions (other than Variation of Trusts Act 
1958) 

22-007       i. Trustee Act 1925, s.57(l). 

"Where in the management or administration of any property 
vested in trustees, any sale, lease, mortgage, surrender, release, or 
other disposition, or any purchase, investment, acquisition, ex-
penditure, or other transaction, is in the opinion of the court 
expedient, but the same cannot be effected by reason of the ab-
sence of any power for that purpose vested in the trustees by the 
trust instrument, if any, or by law, the court may by order confer 
upon the trustees . . . the necessary power. . .  on such terms . . .  as 
the court may think fit. . . "  

This subsection overlaps the "emergency" jurisdiction discussed 
above, and widens it by making the statutory jurisdiction available 
in cases of expediency rather than emergency. It operates as if its 
provisions were read into every settlement.

33
 It is clear from the 

opening words of the section that it is only available in questions 
arising in the management or administration of property; it is not 
therefore available for the purpose of remoulding beneficial interests 
or for tax saving generally.

34
 

Applications are usually heard in private, and it is not possible to 
learn from reported cases the full scope of the operation of the 
subsection. It has however been effectively used to authorise the 
sale of land where necessary consents had been refused

35
; to authorise 

partition
36

; and to authorise the purchase of a residence for the tenant 
for life,

37
 the sale of a reversionary interest which under the terms of 

the trust instrument was not to be sold until it fell into possession,
38

 
and wider investment powers.

39
 It has been held that 

32 Below. 
"Re Mair [1935] Ch. 562; see also Re Salting [1932] 2 Ch. 57. 
34 Se Downshire S.E. [1953] Ch. 218; cf. Re Forster's Settlement [1954] 3 All E.R. 714. 
1 5

 Re Beet le 's  S .T .  [1932] 2 Ch. 15. 
36 

R e  T h o m a s  [193 0]  1  Ch .  1 94 .  
37 

R e  P ow e r  [1947]  Ch .  572;  (1947)  91  S. J .  541.  
38 Re Cockerel l ' s  S .T.  [1956]  Ch .  372.  
39 Re Shipwrecked Fishermen and Mariners'  Royal  Benevolent  S ociety [ 1959] Ch.  220;  cf . Re  

Powel l -Cot ton' s  Reset t lement  [1956] 1  W.L.R .  23;  Mason v  Farbrother [1983] 2  Al l  E .R .  
1078. 
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s.57 should be used in preference to the Variation of Trusts Act 1958 
where wider investment powers are sought, provided the beneficial 
interests are not affected.

40
 

ii. Settled Land Act 1925, s.64(l). 22-008 

"Any transaction affecting or concerning the settled land, or any 
part thereof, or any other land . . . which in the opinion of the 
court would be for the benefit of the settled land, or any part 
thereof, or the persons interested under the settlement, may, under 
an order of the court, be effected by a tenant for life, if it is one 
which could have been validly effected by an abso lute  

It will be seen that this subsection is wider than Trustee Act, 
s.57(l). "Transaction" is widely defined

42
; and there is no limitation 

restricting the court's powers to cases of management and admini-
stration.

43
 The subsection enables the court to alter beneficial inter-

ests in such a way as to reduce tax liability
44

 and was the most 
effective vehicle for this purpose before 1958. It applies however 
only to cases of settled land, and not to the ordinary case of a 
personalty settlement. In Hambro v Duke of Marlborough

45
 the 

Duke and the trustees considered that the second defendant, the 
Marquess of Blandford, who was tenant in tail in remainder, would 
be incapable of managing the Blenheim estate on the death of the 
Duke because of his "unbusinesslike habits" and lack of responsi-
bility. They proposed a scheme whereby the estate would be con-
veyed to trustees of a new trust, to pay the income to the Duke for 
life, and then to hold on protective trusts for the second defendant 
for life, thereafter on the trusts of the existing settlement. This was 
held to be a "transaction" within s.64, which could vary the benefi-
cial interests even where an ascertained adult beneficiary did not 
consent.

46
 

iii. Trustee Act 1925, s.53.
47

 Under s.53 the court is given   22-009 
power to authorise certain dealings with a child's property "with a view to 
the application of the capital or income thereof for the  

40 Ank er- Pet er sen  v  An ke r -P et ers en  ( 19 98)  12  T . L . I .  1 66  ( dec id ed  1 99 1) .  
41 See al so Set t led Land and  Trustee Acts  (Court ' s  General  Powers) Act  1943.  Set t lements o f  

l and  ca nn ot  be  c r ea t ed  a f t e r  t he  Tru s t s  o f  L an d  an d  A ppoin tme nt  o f  T rus t e e s  Act  19 96 .  
42 S.L.A. 1925,  s .64(2).  See Raikes v Lygon [1988] 1 W.L.R. 281;  Hambro v Duke of  Marlbor  

oug h  [1 99 4]  C h .  15 8 .  
43 I t  h as  be e n  u s e d  f or  su c h  p u r p os e s ;  R e W hi t e - P op h a m' s  S . E .  [1 9 3 6 ]  C h .  7 2 5;  R e S ca n s -  

bri ck' s  Re -Set t l ement  Estat es [1944]  Ch .  229.  
44 R e D ow n s hi re  S . E .  [ 1 95 3 ]  C h .  21 8;  R aik e s  v  L y g o n  [ 19 8 8 ]  1  W . L .R .  2 8 1 .  
45 Abo ve;  [1 994 ]  Co nv .  492  (E .  C oo ke) .  
46 This was a p rel iminary  issue.  The scheme was subsequent ly approved;  The Times,  July 23,  

1994. 
47 (1957) 21  Conv. (N .s. )  448 (O . M arsha l l ) .  



642 Variation of Trusts 

maintenance, education, or benefit of the infant." As with section 
57, the section overlaps and extends the inherent power to make 
provision for the maintenance of children. The word "benefit" has 
been widely construed, and the court has authorised transactions 
whose object was the reduction of estate duty for the child's bene-
fit.

48
 Thus, entails have been barred in order to exclude the interests 

of large numbers of remote beneficiaries with a view to raising 
money for the child's benefit

49
 or to simplifying an application to 

the court under the Variation of Trusts Act 1958
50

; and reversionary 
interests have been sold to the tenant for life.

51
 However, the pro-

ceeds of sale should be resettled; this will be an "application" for 
the child's benefit

52
; while an outright payment to him of the pro-

ceeds of sale will not be.
53

 

22-010 iv. Matrimonial Causes Act 1973. The court has wide power to 
make orders affecting the property of parties to matrimonial pro-
ceedings. It may order capital provision to be made, by cash pay-
ment, or property transfer, or by the making of a settlement for the 
benefit of the other spouse and the children of the family.

54
 It may 

also effect the variation of ante-nuptial or post-nuptial settlements,
55 

and the variation of orders for settlements made under the Act.
56

 

The jurisdiction to vary a "post-nuptial settlement" under s.24 of 
the 1973 Act enabled the provision of a pension for a wife on 
divorce in Brooks v Brooks.

57
 A company pension scheme of which 

the husband was the sole member provided that on retirement he 
could direct that part of his benefit should be used to make provision 
for his wife after his death, and that a lump sum would be payable at 
the discretion of the trustee to a class including the wife if he were to 
die prematurely. These factors made it a "marriage settlement", 
which had a wide meaning. The scheme could be varied so far as it 
constituted a settlement made by the husband. The trust was varied 
by directing that an immediate annuity and a deferred pension were 
to be provided in priority to and, if necessary, in diminution of the 
husband's pension. Had there been any other scheme members, the 

s Re Meux [1958] Ch. 154. 
' Re Gower's Settlement [1934] Ch. 365. 
3 Re Bristol's S.E. [1964] 3 All E.R. 939; Re Lansdowne's W.T. [1967] Ch. 603. 
1 Re Meux, above, cf. Re Heyworth's Contingent Reversionary Interest [1956] Ch. 364. 
! Re Meux, above. 
' Re Heyworth's Contingent Reversionary Interest, above; criticised (1957) 21 Conv.(N.s.) 

448 at 450-454 (O. Marshall). * Matrimonial Causes Act 1973, ss.23 and 24. See also s.25, 
laying down the principles to be 

observed by the court in exercising its jurisdiction under ss.23, 24. 5 s.24(l)(c), (d). See E. 
v E. [1990] 2 F.L.R. 233; C v C (Ancillary Relief: Nuptial Settlement) 

[2005] 2 W.L.R. 241. 
' s.31(2)(e). Further details must be obtained from the Family Law books. 7 [1996] 1 A.C. 
375; (1995) 145 N.LJ. 1009 (M.Rae); [1997] Conv. 52 (M. Thomas). 
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court would not have ordered a variation to their detriment, nor 
would it sanction a variation with adverse tax consequences. 

This decision has been restricted by later legislation, and in any 
event it did not solve the problem of pension-splitting on divorce, 
which is dealt with by other legislation.

58
 

v. Mental Health Act 1983. Mental Health Act 1983, s.96(l)(d) 22-011 
gives to the Court of Protection a power to make a settlement of the property 
of the patient; and also, if any material fact was not disclosed when the 
settlement was made, or where there has been any substantial change in 
circumstances, to vary the settlement in such manner as the judge thinks fit.

59
 

C. Variation of Trusts Act 1958
60

 

The Variation of Trusts Act 1958 gives to the court a "very wide 22—012 
and, indeed, revolutionary discretion"

61
 to approve on behalf of four groups of 

persons
62

 "any arrangement. . . varying or revoking all or any of the trusts, or 
enlarging the powers of the trustees of managing or administering any of the 
property subject to the trusts."

63
 On its terms, this provision covers not only 

administrative matters, but also variations in the beneficial interests; but the 
court may only approve such an arrangement if it would be for the benefit of 
the person on whose behalf the approval is given.

64
 

The courts have approved a wide variety of variations, and, in 
addition to approving changes in the beneficial interests, have in-
serted a power of advancement,

65
 terminated an accumulation,

66 

inserted an accumulation period
67

 and have widened the investment 
powers of trustees.

68
 Investment clauses are rarely the subject of an 

application, for it became established that only in exceptional cir-
cumstances should a court give its approval to wider investment  

58 
Welfare Reform and Pensions Act  1999. See al so Pensions Act  1995, above,  para.  16 -033 
(earmarking).  

59 
M.H.A.  1983,  s .96(3) .  

60 
Harri s :  Varia t ion o f  Trus t s ,  Chaps.  3  a seq. ;  (1958) 22  Conv. (N .s . )  373 (M.  Mowbray);  
(1963) 27 Conv.(N.s. ) 6 (D. Evans);  (1965) 43 Can.B.R. 181 (A. Maclean).  The jurisdict ion  
given by the Act  i s  independent  of  T.A.  1925,  s .57,  and S.L.A.  1925,  s . 64,  above.  There  
may be technical  reasons, e.g. difficulties as to representative parties,  why it is  not  possible  
to  i nvoke t he 1958 Act .  See M ason v  Farbro ther [1983] 2  Al l  E .R.  1078 .  

61 
per Evershed M.R.  i n  Re Steed 's  W.T .  [1960] Ch .  407 at  420 -421.  

62 
Below. 

63 
V.T.A.  1958,  s . l ( l ) .  But  see Al len  v Dis ti l l ers C o (Biochem ical*) L td [1974] Q .B.  384 ,  
above, p.OOO. 

64 
Except  for persons in para. (</),  below.  

65 
Re Lis ter ' s  W.T .  [1962] 1  W.L.R .  1441.  See  al so  D (a ch ild ) v  O [2004] 3  Al l  E .R.  780  
(extension o f  power o f  advancement ) .  

66 
Re Tinker's  Se tt leme nt [1960] 1  W.L.R.  1011.  

67 Re Lansdowne's W.T. [1967] Ch. 603; Re Holt's Settlement [1961] Ch. 100. 
6sRe Coates' Trusts [1959] 1 W.L.R. 375; Re Burney's S.T. [1961] 1 W.L.R. 545. 
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powers than those given to trustees in the Trustee Investments Act 
1961.

69
 The Act of 1961, however, became outdated, and the courts 

were prepared to sanction an extension of investment powers.
70

 It 
was held that s.57 of the Trustee Act 1925 was more appropriate 
than the 1958 Act where wider investment powers were sought, 
provided the beneficial interests were not affected.

71
 Under s.57 the 

court would consider the interests of the beneficiaries collectively in 
income and capital but would not need to consent on behalf of the 
various categories of beneficiaries as required by the 1958 Act, nor 
would it require the consent of adult beneficiaries. Such applications 
are less likely to be made now that investment powers have been 
widened by the Trustee Act 2000. 

It is of course in connection with schemes which vary beneficial 
interests for tax saving purposes that the 1958 Act has been mainly 
applied. 

22-013 i. Persons on whose Behalf Approval may be Given. The prin-
ciple is that the court is not asked to approve on behalf of ascertain-
able adults who can consent for themselves. The classes (as set out 
in Variation of Trusts Act 1958, s.l) are: 

"(tf) any person having, directly or indirectly, an interest, 
whether vested or contingent, under the trusts who by reason of 
infancy or other incapacity is incapable of assenting, or 

(b) any person (whether ascertained or not) who may become 
entitled, directly or indirectly, to an interest under the trusts as 
being at a future date or on the happening of a future event a 
person of any specified description or a member of any specified 
class of persons, so however that this paragraph shall not include 
any person

72
 who would be of that description, or a member of 

that class, as the case may be, if the said date had fallen or the said 
event had happened  at the date  of the  appl ication to the 
court, or 

(c) any person unborn, or 

*Re Kolb's W.T. [1962] Ch. 531; Re Cooper's Settlement [1962] Ch. 826; Re Clarke's W.T. 
[1961] 1 W.L.R. 1471. See also Re Rank's S.T. [1979] 1 W.L.R. 1242, where an arrange-
ment included a power of appointment in terms wide enough to permit the donee to give 
wider powers of investment to the trustees for the benefit of the appointees. 

3 In Mason v Farbrother [1983] 2 All E.R. 1078, above, para.18-023, concerning T.A. 1925, 
s.57, the effect of inflation and the fact that the trust was in the nature of a public fund were 
regarded as special circumstances; cf. Trustees of the British Museum v Att-Gen [1984] 1 
W.L.R. 418, [1984] Conv. 373 (H. Norman), where Megarry V.C. preferred the view that 
the Re Kolb principle, above, had gone. This was discussed in Ch. 18. See also Steel v 
Wellcome Custodian Trustees Ltd [1988] 1 W.L.R. 167; [1988] Conv. 380 (B. Dale). 

1 Anker-Petersen v Anker-Petersen (1998) 12 T.L.I. 166 (decided 1991). 
2 This presumably means any ascertained person; Harris, op. cit. pp.39^0. 
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(d) any person in respect of any discretionary interest of his 
under protective trusts where the interest of the principal benefici-
ary has not failed or determined."

73
 

Paragraph (b) may well of course include adults; but because the 
class is ascertainable only at a future time, its members cannot yet 
be known. Under the proviso, however, those who would qualify if 
the future event happened at the date of the application to the court 
must themselves consent. If however they are children, they come 
within paragraph (a). 

In Re Suffert,
74

 income was given under protective trusts to an 
unmarried woman for life, and, in the event of her having no 
issue, and subject to a general testamentary power, in trust for 
those who would become entitled under her intestacy. She had 
three adult cousins, who would be entitled in equal shares to her 
estate if she had died at the date of the application to the court. 
One cousin was made a party, and consented, but the others were 
not. In asking the court to approve the arrangement, it was argued 
that the court should approve on behalf of those who would be 
entitled on intestacy, as they came within paragraph (/?). Buckley 
J. however held that the proviso applied and that he could not 
approve on behalf of the two cousins. Otherwise he approved the 
arrangement. 

The meaning of the words "may become entitled" in paragraph   22-014 
(b) were examined in Knocker v Youle.

75
 

Property was held on trust for the settlor's daughter for life 
under a settlement in which her cousins had very remote contin-
gent interests. It was not practicable to get the approval of the 
cousins to the proposed variation because they were very numer-
ous, and some were in Australia.

76
 Approval was therefore sought 

on their behalf under section (1 )(!)(&). The question was whether 
paragraph (b) included persons with an existing contingent inter-
est, however remote. Warner J. held that it did not. A person 
having a contingent interest was not a person who "may become 

73 
See  G i b b o n  v  M i t c h e l l  [1990]  1  W.L.R.  1304.  

74 
[1961] Ch.  1.  

75 
[1986] 1  W.L.R.  934;  cri t ici sed [1987] Conv. 144 (J.  Riddal l) ,  also di scussing persons who  
are  object s  o f  mere powers  and di scre t ionary t rust s .  

76 
The Act  does not  deal  wi th the problem of  the beneficiary  who  must  consen t  on hi s  own  
behalf but who is untraceable. In such a case a Benjamin order (above, para.18-027) could 
be used. See (1986) 136 N.L.J. 1057 (P. Luxton). 
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entitled" to an interest. Paragraph (b) covered the case of a person 
who had a mere spes (an expectation) such as the prospective next 
of kin of a living person in Re Suffert,

77
 or a potential future 

spouse.
78

 The adult cousins were in any event excluded by the 
proviso to paragraph (b). 

22-015 ii. Parties. In general, the settlor, if living,
79

 and all beneficaries 
under the trusts, both adults and children, should be made parties. 
The children, unless their interests coincide with those of adult 
beneficiaries who consent, should be separately represented,

80
 and a 

litigation friend must give full consideration to the way in which the 
proposed variation will affect the children's interests.

81
 In the case 

of a class, those who are members of the class at the date of the 
application should be included

82
; but it is not necessary to join 

persons who may become members later
83

; nor persons who may 
become interested under discretionary trusts

84
; nor those who are 

possible objects of a power.
85

 Persons unborn cannot of course be 
made parties, but their interests must be represented.

86
 Where a 

mental patient is involved the Court of Protection should be in-
formed and proceedings then taken in the Court of Protection to look 
after the interests of the patient.

87
 

22-016 iii. Applicants. The application should be made by a benefici-
ary, usually the person currently receiving the income. But the set-
tlor may do so.

88
 It is not usually satisfactory for the trustees to 

make the application because there might be an undesirable conflict 
of interest between their interest as an applicant, and as guardian of 
some of the beneficial interests for which they are responsible.

89
 

7 Above; Re Moncrieff's S.T. [1962] 1 W.L.R. 1344. But see [1987] Conv. 144 at p. 146 (J. 
Riddall) for the view that such persons do have a contingent interest in the settlement, 
although not, of course, in the estate of their living relative. 

* See Re Clitheroe's S.T. [1959] 1 W.L.R. 1159; Re Lister's W.T. [1962] 1 W.L.R. 1441. ' 
CPR, 1998 Pt 64. 3Re Whigham's S.T: [1971] 1 W.L.R. 831. 
1 Re Whittall [1973] 1 W.L.R. 1027. See CPR 1998, Pt 21. 
2 Re Suffert's Settlement [1961] Ch. 1. 
'•Re Moncrieff's S.T. [1962] 1 W.L.R. 1344. 
*«e Munro's S.T. [1963] 1 W.L.R. 145. 
5 Re Christie-Miller's Marriage Settlement [1961] 1 W.L.R. 462; Practice Direction [1976] 1 

W.L.R. 884. ^ The court must consider the position of any individual who may be born 
and become a 

beneficiary, not merely the class of unborn beneficiaries as a whole; Re Cohen's S.T. [1965] 
1 W.L.R. 1229. 7 Practice Direction [1960] 1 W.L.R. 17; Re Sanderson's W.T. [1961] 1 

W.L.R. 36; Mental 
Health Act 1983, s.96. *Re Clitheroe's 

S.T. [1959] 1 W.L.R. 1159. }Re Druce's S.T. 
[1962] 1 W.L.R. 363. 
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They may apply if no-one else will do so, and the variation is in the 
interests of the beneficiaries.

90
 

iv. Foreign Trusts. The court will not approve an agreement 22-017 
which provides for a settlement under the law of a foreign jurisdiction if the 
beneficiaries remain resident and domiciled in England; nor, as in Re 
Weston's Settlement,

91
 where the connection with Jersey, the foreign 

jurisdiction, was recent and tenuous, and where the court doubted whether 
the living beneficiaries really intended to make Jersey their permanent home. 
Trusts have, however, been "exported" in favour of a settlement with foreign 
trustees and governed by foreign law where the beneficiaries have emigrated 
permanently to the foreign country

92
; and approval has been given for the 

transfer of funds from a trust governed by English law to one governed by 
the law of Guernsey where the primary beneficiaries were resident and 
domiciled in France and the remainderman in Indonesia.

93
 The advantages of 

trust exporting have been much reduced since the introduction of capital 
transfer and inheritance tax.

94
 

It should be added that the appointment of a foreign trustee may 
be made in a proper case without the intervention of the court.

95
 

Where the question is not one of exporting a trust to another 
jurisdiction but of varying a foreign trust, such a variation is gov-
erned by the applicable law of the trust.

96
 However, where the 

English court has jurisdiction to deal with an application for ancil-
lary relief following divorce, it has jurisdiction to vary a nuptial 
settlement by way of ancillary relief even though the applicable law 
of the settlement is not English law.

97
 

v. Effect of Approval by the Court. It appears that the arrange-
ment is effective from the time of the approval by the court. The 
reasons why this is so are not clear; and the result may be due to the 

22-018 

0 ibid., at 370. 
1 [1969] 1 Ch. 223. 
2 Re Seal's Marriage Settlement [1961] Ch. 574 (Canada); Re Windeatt's W.T. [1969] 1 
W.L.R. 692 (Jersey); see also Re Whitehead's W.T. [1971] 1 W.L.R. 833. 

3 Re Chamberlain (unreported) discussed in (1976) 126 N.L.J. 1034 (J. Morcom); (1976) 40 
Conv.(x.s.) 295 (T. Watkin). 

4 See I.H.T.A. 1984, ss.48(3), 201 (!)(</), 267. 
5 Re Whitehead's W.T., above. But application will often be made to the court, and a variation 
will be necessary if the form of the trust needs to be altered in order to comply with the 
foreign law, if there is no power in the trust instrument to do this. See Parker and Mellows, 
The Modern Law of Trusts (7th ed.), Ch.26; (1990/91) 1 The Offshore Tax Planning 
Review, p.l (R. Bramwell), discussing Richard v The Hon, A.B. Mackay (1987, unre 
ported), above, para. 17-033. 

5 Recognition of Trusts Act 1987, Sch., Art.8. The applicable law is determined by Arts 6, 7; 
above, para. 1-052. 7 ibid., Art.15; C v C (Ancillary Relief: Nuptial Settlement) [2005] 2 

W.L.R. 241 (wife's 
claim under s.24(l)(c) of the Matrimonial Causes Act 1973); (2005) 121 L.Q.R. 16 (J.  
Harris). 
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practice established by Re Viscount Hambledon's Will Trusts.
99

- Sev-
eral, and in some cases conflicting, accounts have been given of the 
effect of approval by the court. 

In Re Joseph's Will Trusts" Vaisey J. included in his order ap-
proving the variation a direction that the variation should be carried 
into effect. In Re Viscount Hambleden's Will Trusts,

1
 Wynn-Parry J. 

thought that he had no jurisdiction to make such a direction. Nor 
was it required. "I hold that the effect of my approval is effective for 
all purposes to vary the trusts."

2
 In Re Holt's Settlement,

3
 Megarry J. 

was unconvinced. Before him it was argued that the Act gives the 
court power to approve only on behalf of the persons mentioned in 
s.l(l); and the consent of the adults to a change in their beneficial 
interests was a "disposition," and ineffective unless in writing, as 
required by s.53(l)(c) of the Law of Property Act 1925.

4
 Megarry J. 

was reluctant to disturb what had become a very convenient practice 
based on Re Viscount Hambleden,

5
 and searched for a theory to 

justify it. The suggestion that there was no "disposition" of the 
interests of the consenting adults, but a "species of estoppel"

6
 oper-

ating against them was "unattractive." He was satisfied however 
that it could be explained on the ground that s.53(l)(c) was by 
necessary implication excluded; or that, where the variation was 
made for consideration, the consenting adults could be compelled to 
perform their contract and they held their original interests on con-
structive trusts, these being unaffected by s.53(l)(c).

7
 The view that 

the variation obtains its effect by reason of the consent of the benefi-
ciaries is supported by dicta in IRC v Holmden* where however the 
question of s.53(l)(c) did not arise. 

The arrangement coupled with the court's order is an "instru-
ment" for the purposes of the Perpetuities and Accumulations Act 
1964, s.l5(5), and future interests or accumulations permitted by the 
Act may be provided for in an arrangement.

9
 Because the variation 

does not owe its authority to the settlor, its provisions need not be 
such that the settlor could have created them.

10
 In contrast with 

powers of appointment and advancement," the perpetuity period  

98 
[ I960]  1  W.L .R.  82;  R e  H o l t ' s  S e t t l e m e n t  [1969] 1  Ch .  100  at  113.  

99 
[1959]  1  W.L.R.  1019.  

1 
[1960] 1 W.L.R. 82.  

2 [1960] 1 W.L.R. 82 at 86. 
3 

[1969] 1 Ch. 100; (1968) 84 L.Q.R. 162 (P.V.B.). 
4 

Above, para.3-006; Grey v IRC [1960] A.C. 1. 
5 

[1960] 1 W.L.R. 82. 
6 

[1969] 1 Ch. 100 at 114; Spens v IRC [1970] 1 W.L.R. 1173. 
7 

L.P.A. 1925, s.53(2); Oughtred v IRC [1960] A.C. 206; Re Holt's Settlement [1969] 1 Ch. 
100 at 115-116. 

8 
[1968] A.C. 685; cf. T.A. 1925, s.57; Re Mair [1935] Ch. 562. 

9 
Re Lansdowne's W.T. [1967] Ch. 603; Re Holt's Settlement, above. 

10 
Re Holt's Settlement, above. 

11 
Pilkington v IRC [1964] A.C. 612, above, para.20-039. 
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does not relate back to the original settlement. A variation which is 
inconsistent with the continuous existence of a power operates as a 
release of a power.

12
 

vi. Variation or Resettlement. The jurisdiction, as we have   22-019 
seen, is very wide. It is however a jurisdiction to "vary" and not to 
"resettle."'

3
 This is a difficult dividing line. In Re Ball's Settlement, Megarry 

J. laid down the general test as follows
14

: 

"If an arrangement changes the whole substratum of the trust, 
then it may well be that it cannot be regarded merely as varying 
the trust. But if an arrangement, while leaving the substratum, 
effectuates the purpose of the trust by other means, it may still be 
possible to regard that arrangement as merely varying the original 
trusts, even though the means employed are wholly different and 
even though the form is completely changed." 

vii. Fraud on a Power. Nor will the court approve a variation 22-020 
which involves a fraud on a power, as for example where property is held on 
trust for A for life and to such of A's children as he shall appoint, and A, in 
order to avoid tax liability on his death, appoints in favour of his living 
children, and does so with a view to partitioning the fund, with the court's 
approval, between his children and himself. Such an appointment has been 
held to be fraudulent and void on the ground that it was made so that the 
appointor may obtain a benefit for himself under the variation.

15
 

viii. The Settlor's Intention. In giving approval, the court must   22-021 
be satisfied about the arrangement as a whole.

16
 One relevant factor is 

whether or not the arrangement is consistent with the general plan of the 
settlor or testator. 

In Re Steed's Will Trusts" a testator had left property to a 
faithful housekeeper for her life on protective trusts and after her 
death as she should appoint, the trustee having power to pay 
capital moneys to her as they should think fit. The property in-
cluded a farm which was let to the housekeeper's brother. The 

2 Re Christie-Miller's Marriage Settlement [1961] 1 W.L.R. 462; Re Courtauld's Settlement 
[1965] 1 W.L.R. 1385; Re Ball's S.T. [1968] 1 W.L.R. 899; above, para.6-031. 

3 Re T.'sS.T. [1964] Ch. 158; Re Ball's S.T. [1968] 1 W.L.R. 899; criticised (1968) 84 L.Q.R. 
458 (P.V.B.); Re Holt's Settlement [1969] 1 Ch. 100 at 1 17; Allen v Distillers Co (Biochemi- 
cals) Ltd [1974] Q.B. 384. 
[1968] 1 W.L.R. 899 at 905. 

5 Re Robertson's W.T. [1960] 1 W.L.R. 1050; Re Brook's Settlement [1968] 1 W.L.R. 1661; cf. 
Re Wallace's Settlement [1968] 1 W.L.R. 711. 

6 Re Bumey's S.T. [1961] 1 All E.R. 856. 
7 [1960] Ch. 407; Re Michelham's W.T. [1964] Ch. 550. 
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22-022 

terms of the will were designed to give the maximum benefit in 
the property to the housekeeper, without giving her an absolute 
interest, because of the danger which the testator "thought was 
real, of being, to use a common phrase, sponged upon by one of 
her brothers."

18
 

The trustees decided to sell the farm. The housekeeper started 
proceedings to stop them, exercised the power of appointment in 
favour of herself, and applied under the Variation of Trusts Act, 
s.l, for the elimination of the protective element in her life inter-
est. The result would be that she would become absolutely enti-
tled to the property, because she would then be the life tenant, 
having appointed to herself the reversion. The only persons who 
might be prejudiced by such a variation would be those who 
might benefit under the discretionary trusts which would arise if 
the protective life interests were forfeited

19
; and under paragraph 

(d), the court is not concerned to see that they benefit from a 
variation. Was there any reason why approval should not be 
given? 

The Court of Appeal refused: 

"It is the arrangement which has to be approved not just the 
limited interest of the person on whose behalf the court's duty is 
to consider it. . .  the court must regard the proposal as a whole, 
and so regarding it, then ask itself whether in the exercise of its 
jurisdiction it should approve that proposal on behalf of the per-
son who cannot give a consent. . .  it was part of the testator's 
scheme . .. that this trust should be available for the [claimant] so 
that she should have proper provision made for her throughout her 
life, and would not be exposed to the risk that she might, if she 
had been handed the money, part with it in favour of another 
individual about whom the testator felt apprehension, which ap-
prehension is plainly shared by the trustees."

20
 

The question also arose in Re Remnant's Settlement Trusts,
21 

where the proposed variation was the deletion of a forfeiture clause 
whereby beneficiaries who practised Roman Catholicism or married 
a Roman Catholic would lose their entitlement. The fact that the 
variation would defeat the settlor's intention was regarded as a 
serious matter, but not conclusive. As the forfeiture clause was 
undesirable in the circumstances of the family (unlike the disputed 

18 [ I9 6 0 ]  C h .  4 0 7  a t  4 1 5 .  
19 A b o v e ,  p a r a . 7 - 0 0 5 ;  a s s u m i n g  t h a t  s h e  w o u l d  n o t  n o w  h a v e  c h i l d r e n ,  t h i s  w a s  o n l y  a  

p ro spe c t i ve  hu sba nd ,  d es cr ibe d  i n  t he  cas e  o f  t he  "s pec t r a l  spo use . "  
20 [1960] Ch. 407 at 421^22. 
21 [1970] Ch. 560; below, para.22-027. 
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provision in Re Steed's Will Trusts,
22

 which was not cited), it was 
fair and proper to delete it, notwithstanding the settlor's intention. 
In Goulding v James

27
" the clear intention of the testatrix was that her 

daughter should have only a life interest and that her grandson 
should not have capital until aged 40 (because she mistrusted her 
son-in-law and her grandson had not "settled down"). A variation 
was sought whereby the daughter would have capital and the grand-
son would become entitled before the age of 40. As the proposed 
terms substantially increased the financial benefit to unborn benefi-
ciaries, approval was given by the Court of Appeal, even though the 
proposal was contrary to the intention of the testatrix. Her wishes 
related only to the adult beneficiaries, and so carried little weight. Re 
Steed's Will Trusts

24
 which laid down no general rule, was dis-

tinguishable because there the testator's purpose was evidenced in 
the will itself, and no benefit needed to be established for the class of 
beneficiaries on whose behalf consent was sought. In the present 
case extrinsic evidence of the wishes of the testatrix could not be 
allowed to outweigh considerations of benefit to the class of un-
borns, to whom this evidence had no relevance. The role of the court 
is not to stand in for the settlor but to consent on behalf of the 
beneficiaries who are unable to consent. 

ix. Benefit. It is necessary that the variation should be for the   22-023 

benefit of the persons in categories (a) or (c) on whose behalf 
approval is sought. There is no such requirement of benefit in re-
spect of persons under category (d).

25
 

(a) Financial Benefit. There is usually no difficulty in showing 22-024 
financial benefit. But evidence must be presented to show that there is an 
advantage to each person required to be benefited.

26
 Variations have 

commonly been made to save estate duty or inheritance tax,
27 

capital gainst 
tax,

28
 and income tax.

29
 Any saving provides a larger sum for distribution, and 

remaindermen may also be benefited by the termination of an interest in 
possession as their interests will be accelerated. As stated above,

30
 a partition 

of the settled fund between tenant for life and remainderman has inheritance 
tax advantages. Provided the tenant for life survives for seven years, no tax 
will be payable, whereas the whole capital is taxable if a life interest 

22 Above.  
23 [19 97]  2  A l l  E .R .  23 9;  c r i t i c i sed  ( 19 9 7)  6 0  M .L . R .  71 9  (P .  Luxto n) .  
24 Above.  
25 V.T.A.  1958 ,  s . l ,  p rov i so .  Se e  Re  Van  Grui sen ' s  W .T .  [ 1964 ]  1  W.L .R .  449 .  
26 Re Cl i t heroe ' s  S . T .  [195 9]  1  W.L .R .  1 159  a t  1 163 .  
27 Re Druc e ' s  S .T .  [1 962 ]  1  W.L .R .  363;  Gibbon  v  Mi t che l l  [1 990 ]  1  W.L .R .  1 304 .  
28 

Re Sainsbury's Settlement [1967] 1 W.L.R. 476. 
29 Re Cl i t heroe ' s S .T.  [1959] 1  W.L .R.  1159.  
30 A bo v e ,  pa r a . 2 2 - 00 1 .  
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terminates on death. It is usual for the life tenant to pay the costs of 
the application. 

22-025 (b) Moral and Social Benefit. But benefit is not only financial. 
The court must also consider the general welfare of the persons on 
whose behalf approval is sought; this does not necessarily coincide 
with their financial interest. 

In Re Weston's Settlements,
31

 two settlements had been made in 
1964, one in favour of each of the settlor's sons (both young men 
and one still under age) and their children. The settlor moved to 
Jersey in 1967, and the sons followed him. The application was for 
the appointment of new trustees under Trustee Act 1925, s.41,

32
 and 

for the insertion into the settlement of a power for the trustees to 
discharge the trust of the settlements and to create almost identical 
Jersey settlements. The object was to take advantage of the favour-
able fiscal situation in Jersey. The Court of Appeal refused. The 
variation would make the beneficiaries richer but would not be for 
their benefit: 

"The court should not consider merely the financial benefit to the 
infant and unborn children, but also their educational and social 
benefit. There are many things in life more worthwhile than 
money. One of these things is to be brought up in this our Eng-
land, which is still 'the envy of less happier lands.' I do not 
believe that it is for the benefit of the children to be uprooted from 
England and transported to another country simply to avoid 
tax . . . many a child has been ruined by being given too much.

33 

The avoidance of tax may be lawful, but it is not yet a virtue. The 
Court of Chancery should not encourage or support it—it should 
not give its approval to it—if by so doing it would imperil the true 
welfare of the children, already born or yet to be born."

34
 

Similarly, as has been seen, with the housekeeper who wished to 
become the absolute owner of a farm which would then have been at 
the mercy of her brother.

35
 In Re C.L.

36
 it was held to be for the 

benefit of a mental patient to consent to the surrender of a protected 
life interest and a contingent remainder interest in favour of her 
daughter. It was what the patient would have done if she had been of 

1 [1969] 1 Ch. 233. 
2 Above, para.17-025. 
' A further objection concerned the absence of trusts legislation in Jersey. For the present 

position, see Matthews and Sowden, Jersey Law of Trusts (3rd ed.), 1994. * 
[1969] 1 Ch. 233 at 245. 
5 Re Steed's W.T. [1960] Ch. 407; above, para.22-021. 5 
[1969] 1 Ch. 587. 
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sound mind. Mental patients should not be denied the opportunity of 
taking proper steps to preserve the family fortune. 

(c) Postponing Vesting. It may be for the benefit of a child that   22-026 
the date of vesting of an interest in the capital should be post  
poned. 

In Re T. 's Settlement Trusts,
31

 a beneficiary who was irresponsi-
ble and immature was entitled to a vested interest on attaining her 
majority, which she would do a few months after the application. 
The proposal was that her interest should be varied to become a 
protected life interest. Wilberforce J. could not regard such pro-
tection as a "benefit in its own right"; but he made an order 
postponing the vesting of the capital until a specified age and 
providing that the property should be held on protective trusts in 
the meantime. 

(d) Trouble in the Family. Where a trust treats members of the   22-027 
family unequally, it may be for everyone's benefit, even for those  

who surrender a claim to property as a result, to vary the trust so as 
to treat each of them equally. Russell J. thought not in Re Tinker's 
Settlement,

38
 where, owing to the draftsman's oversight, the settle-

ment provided that the share of the settlor's son should accrue to his 
sister's share if he died under the age of 30 years, even if he left 
children. It was not for the benefit of the sister's children to surren-
der their contingent interest. 

A broader view was taken in Re Remnant's Settlement Trusts.
39

 

A trust fund gave contingent interests to the children of two 
sisters Dawn and Merrial, and contained a forfeiture provision in 
respect of any of the children who practised Roman Catholicism 
or was married to a Roman Catholic at the time of vesting, with 
an accruer provision in favour of the children of the other. Dawn's 
children were Protestant, but Merrial's were Roman Catholic. 

Pennycuick J. approved the deletion of the forfeiture provision. 
This was clearly not for the financial benefit of Dawn's children, 
for they surrendered a very good chance of gaining by it. But it 
was overall for their benefit. "Obviously, a forfeiture provision of 
this kind might well cause very serious dissension between the 

' [1964] Ch. 158; Re Holt's Settlement [1969] 1 Ch. 100. See also Allen v Distillers Co 
(Biochemical*) Ltd [1974] Q.B. 384; above, para.22-005. It was reported in The Times, 
February 16, 1999, that a trust had been varied so that the son of the Duke of Northumber-
land would receive £250,000 a year from the age of 25 instead of 18. 

'[I960] 1 W.L.R. 1011. 
' [1970] Ch. 560; (1971) 34 M.L.R. 98 (R. Cotterrell). 
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families of the two sisters."
40

 The forfeiture clause could also 
operate as a deterrent in the selection of a spouse. Freedom from 
such problems would be more important to the lives of the chil-
dren than some more money. 

22-028 (e) Taking a Chance. A difficulty arises where the proposed vari-
ation will almost certainly confer a benefit, but there may possibly 
be circumstances in which it will not. Thus, in Re Cohen's Settle-
ment Trust,

4
* an application was made to vary a settlement so as to 

make the interest of the grandchildren vest on a specified date, and 
not upon the death of a life tenant, in order to reduce estate duty. 
Although it was most unlikely (but not impossible) that the life 
tenant would live until the specified date, any children born after 
that date but before his death would lose their interests. Thus ap-
proval could not be given on behalf of unborn children. Where 
trustees wish to distribute on the footing that a middle-aged woman 
will not have further children, this may be sanctioned by court order 
(made in the exercise of its jurisdiction to secure the proper admini-
stration of a trust) without recourse to the 1958 Act.

42
 Indeed, no 

application to court is needed where the woman is elderly.
43

 

The question is one of degree. The court will not give its approval 
where the benefit is a matter of chance, but it will not require 
absolute certainty of benefit,

44
 if the risk is one which a "prudent 

and well advised adult would be prepared to take."
45

 Most risks can 
be covered by insurance. 

40 
[1970] Ch.  560 at  566.  Anot he r  benefi t ,  o f  l es s  wei ght ,  was t o  be f r eed f rom having  to  
choose bet ween one 's  r e l i gi on and t he ent i t l ement  under  the w i l l .  

41 
[1965] 1  W.L.R.  1229.  

42 
Re Westminster Bank L imited' s  Dec larat ion o f  Tr ust  [1963] 1  W.L.R.  820 (over  50 ) .  The  
orde r  did not  ext ingui sh the r ight s  o f  any future  chi ld .  

43 
Re Petti for's S.T. [1966] Ch. 257 (over  70);  cf. Figg v Clarke (Inspector of Taxes) [1997] 1  
W.L.R.  603 (presumpt ion o f  f er t i l i ty  unt i l  death in  context  o f  c api t a l  gains  t ax,  where a  
deemed di sposal  occurs  when benefic iar i es  become absolutely ent i t l ed to  the t rust  prop  
er ty) .  See al so Re Levy Es ta te Trust  [2000] 5  C.L.Y.  635.  

4 4
Re Hol t ' s  Set t lem ent [1969] 1  Ch.  100;  Re Robinson's  S.T.  [1976] 1  W.L.R.  806.  

4 5
 

(1960) 76 L.Q.R.  22 (R.E.M.).  
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656 Breach of Trust 

1. PERSONAL LIABILITY TO BENEFICIARIES 

A. General
1
 

23-001 i. Liability is Compensatory. A trustee who fails to comply 
with his duties is liable to make good the loss to the trust estate. 
Even if there is no loss, the trustee is accountable for any profit 
made in breach of trust.

2
 The object of the rule is not to punish the 

trustee, but to compensate the beneficiaries. However, the court will, 
on suitable occasions, authorise acts which are technical breaches of 
trust; a trustee will not be liable for a technical breach which the 
court would have authorised

3
; but there is no need to take the risk; 

he should obtain the directions of the court before acting.
4
 The effect 

of exemption clauses was considered in Chapter 17.
5
 

  

23-002 

23-003 

23-004 

ii. Liability is Personal, not Vicarious. The rule has always 
been that a trustee is liable for his own breaches and not for those of 
his co-trustees.

6
 The dividing line however is extremely difficult to 

draw; for if there is a breach by a co-trustee, the trustee may himself 
be at fault by leaving the matter in the hands of a co-trustee without 
inquiry, or for standing by while a breach of trust is being commit-
ted,

7
 or for allowing trust funds to remain in the sole control of a co-

trustee, or for failing to take steps to obtain redress on becoming 
aware of a breach of trust. 

iii. Breaches before Appointment. A trustee is not liable for 
breaches of trust committed before his appointment in the absence 
of evidence indicating a breach of trust.

8
 On appointment, however, 

he should examine the books and documents relating to the trust, 
and should ensure that the trust property is vested in him. If in the 
course of his inquiries he discovers a breach of trust, he should take 
steps against the former trustees; unless for some reason he can 
show that such proceedings would have been useless.

9
 

iv. Breaches after Retirement. A trustee remains liable after 
retirement for breaches committed by him during office; and sim-
ilarly his estate remains liable after his death. He may on the other 

' See Breach of Trust (eds. Birks and Pretto). As to costs, see McDonald v Horn [1995] 1 All 
E.R. 961; above, para.21-001. For the liability of a director for breach by a corporate 
trustee, see (1997) 11 T.L.I. 48 (D. Pollard). 

2 See Ch.21. 
3 Brown v Smith (1878) 10 Ch.D. 377. 
4 Above, para. 18-025. 
5 Above, para. 17-005. 
6 Townley v Sherborne (1643) J. Bridg. 35 at 37, 38. 
7 Bahin v Hughes (1886) 31 Ch.D. 390; below, para.23-019. 
sRe Strahan (1856) 8 De G.M. & G. 291. 
9 Re Forest of Dean Coal Co (1878) 10 Ch.D. 450 at 452. 
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hand have been released by the other trustees, or by the beneficiaries 
being of full capacity and in possession of all the facts. He will not 
usually be liable in respect of breaches committed after his retire-
ment; but he may be if he retired in order to facilitate a breach of 
trust.

10
 

v. Trustee-Beneficiary. Where the trustee in breach is also a 
beneficiary, his beneficial interest bears the loss against the other 
beneficiaries," and, as we will see,

12
 against the trustees

13
; and this 

liability applies although the beneficial interest was acquired by him 
derivatively, even by purchase.

14
 

23-005 

B. Measure of Liability 

i. General Principles. In the case of an unlawful profit, the trus- 23-006 
tee must account for the profit, which will normally be held on constructive 
trust. Thus any increase in value belongs to the trust, while the trustee 
remains personally liable for the deficit if there is a decrease in value.

15
 

Indeed, he may be liable to account for the highest value between the date of 
breach and the date of judgment.

16 
Thus the principle that liability is measured 

as at the date of judgment, applicable to other breaches, does not apply to 
profits.

17 
Where a profit has been made from the wrongful use of property, the 

claimant must elect at judgment between an account of profits and 
compensation for loss sustained by the deprivation of the use of the property.

18
 

With other breaches of trust or fiduciary duty, the measure of 
liability is the loss caused to the trust estate, directly or indirectly,

19
 

' Head v Gould [1898] 2 Ch. 250 at 272. This question came into prominence in the context 
of pressure upon English resident trustees to retire in favour of foreign resident trustees in 
order to allow a trust fund to escape liability for capital gains tax: Re Whitehead's W.T. 
[1971] 1 W.L.R. 833; above, para.17-033. 1 Re Dacre [1915] 2 Ch. 480; [1916] 1 Ch. 344. 

Assignees are also bound, unless they took 
for value and without notice. 1 

Below, para.23-023. 
1 Chillingworth v Chambers [1896] 1 Ch. 685. * 
Re Dacre, above. 
^Att-Gen for Hong Kong v Reid [1994] 1 A.C. 324; above, para.21-026. 5 Nant-y-glo and 
Blaina Ironworks Co v Grave (1879) 12 Ch.D. 738 (liable to account for 

shares at previous value of £80 each although since fallen to £1 each). 1 Target 
Holdings Ltd v Redferns (a firm) [1996] 1 A.C. 421, below. ! Tang Man Sit (Personal 
Representatives) v Capacious Investments Ltd [1996] 1 A.C. 514; 

above, para.21-028. ' Knott v Cottee (1852) 16 Beav. 77; Bartlett v Barclays Bank Trust 
Co Ltd (No.2) [1980] 

Ch. 515. 
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23-007 

and the onus is on the claimant to prove that there is a loss and that it 
would not have occurred but for the breach.

20
 

The principles of equitable compensation have not yet been fully 
worked out.

21
 Liability is restitutionary, and the principles are not 

identical to the common law rules for the assessment of damages.
22 

Thus the rules of remoteness and foreseeability applicable in con-
tract and tort are not relevant, but causal connection must be estab-
lished. In Canson Enterprises Ltd v Boughton & Co.

23
 a solicitor 

committed a breach of fiduciary duty in a sale transaction in which 
he knew that the vendor made a secret profit. The purchaser (who 
would not have completed if aware of the facts) then built a ware-
house which, due to the negligence of the builders, was defective. 
The purchaser's claim for compensation against the solicitor for the 
defective building was unanimously dismissed by the Canadian 
Supreme Court because there was insufficient causal connection 
between the breach and the loss, but different views were taken as to 
whether the common law rules of remoteness applied by analogy in 
equity. 

The principles were reviewed in Target Holdings Ltd v Redferns 
(a firm)

24
 

Target agreed to advance £1,525,000 to C Ltd, to purchase prop-
erty valued (allegedly negligently) at £2m, to be secured by a 
mortgage. The arrangement, unknown to Target, was that the 
vendor would sell to P Ltd for £775,000, which would sell to K 
Ltd for £ 1.25m, which in turn would sell to C Ltd for £2m. This 
appeared to be a mortgage fraud by the three related companies. 
The defendant solicitors acted for the three companies and for 
Target. Target transferred £1,525,000 to the solicitors, who held it 

3 Re Miller's Trust Deed (1978) L.S.Gaz. 454; Nestle v National Westminster Bank pic [1993] 
1 W.L.R. 1260 (holding also that "loss" includes a gain which is less than the profit a 
prudent trustee would have made); Target Holdings Ltd v Redferns (a firm) [1996] 1 A.C. 
421 at 440. 

1 See (1994) 14 L.S. 313 (D. Capper). This is discussed in the context of "fusion"; above 
p.OO. See also Medforth v Blake [2000] Ch. 86; (2000) 59 C.L.J. 31 (L. Sealy); Restitution 
and Equity, Vol.1: Resulting Trusts and Equitable Compensation (eds. P. Birks and F. 
Rose); (2004) 18 T.L.I. 116 (J. Edelman and S. Elliott). 

1 See Re Bell's Indenture [1980] 1 W.L.R. 1217 (trustee must restore trust property without 
deducting tax which would have been payable if it had not been misappropriated, in 
contrast with principles of assessing tort damages for loss of earnings). The decision was 
overruled on another point in Dubai Aluminium Co Ltd v Salaam [2003] 2 A.C. 366. 

'(1991) 85 D.L.R. (4th) 129. See also Mahoney v Pumell [1996] 3 All E.R. 61; (1997) 
L.Q.R. 8 (J. Heydon). 

* [1996] 1 A.C. 421; (1995) 9 T.L.I. 86 (J. Ulph); (1996) 112 L.Q.R. 27 (C. Rickett); [1996] 
L.M.C.L.Q. 161 (R. Nolan); [1997] Conv. 14 (D. Capper); (1997-98) 8 K.C.L.J. 1 (Sir 
Anthony Mason) and 86 (R. Davern); (2001) 60 C.L.J. 337 (G. Vos); (2003) 119 L.Q.R. 
545 (S. Elliott and J. Edelman). The proceedings were interlocutory, as a result of which the 
defendants obtained leave to defend. See also Bank of New Zealand v New Zealand 
Guardian Trust Co Ltd [1999] 1 N.Z.L.R. 664 at 687-688; Collins v Brebner [2000] 
Lloyd's Rep. P.N. 587. 
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on a bare trust for Target. In breach of trust the solicitors paid 
away the money to P Ltd and K Ltd before completion of the 
purchase and the mortgage. The mortgage was in fact completed a 
few days later. On the insolvency of C Ltd the property was sold 
by Target as mortgagee, but, because of the property slump, raised 
only £500,000. Target sued the solicitors for breach of trust in 
paying away the £1,525,000 and claimed that sum less the pro-
ceeds of sale. The House of Lords found for the solicitors. Target 
was in the same position as it would have been if the money had 
not been transferred until the security was in place and had thus 
failed to establish that the loss would not have occurred but for 
the breach. 

Lord Browne-Wilkinson considered that it was wrong to apply 
rules developed in the context of traditional trusts to trusts arising in 
commercial dealings. In the case of a traditional trust for A for life 
then for B, each beneficiary was entitled to a restoration of the 
fund.

25
 The present case involved a bare trust of a commercial kind. 

Before the transaction had been completed the solicitors could have 
been required to restore the money wrongly paid away. But "the 
clock did not stop" when the money was paid away. Once the 
transaction had been completed, equity required a trustee to make 
good a loss suffered which, using hindsight and common sense, 
could be seen to have been caused by the breach. The quantum of 
liability was to be assessed not at the date of the breach but at the 
date of judgment.

26
 Although the principles underlying the common 

law and equitable rules were similar, the detailed rules were differ-
ent. If it could be shown that the loss would not have occurred but 
for the breach,

27
 the trustee would be liable even if the immediate 

cause of the loss was the dishonesty or negligence of a third party, as 
the common law rules of remoteness and causation would not 
apply.

28
 

It is important, however, to distinguish a breach of trust or fiduci-   23-008 
ary duty from other breaches of duty by a fiduciary. The special 
restitutionary principles of assessment of equitable compensation 
discussed above apply only where there is a breach of trust or 

25 
See Clough v Bond (1838) 3  My. & Cr . 490;  Hillsdown Holdings pic v Pensions Ombuds  
man [1997] 1  Al l  E.R .  862.  

26 
Jaffray v Marshall  [1993] 1 W.L.R. 1285, which measured the loss  as the highest  value of  
the property bet ween breach and j udgment ,  was ove rruled.  See al so Re D awson [1966] 2  
N.S.W.L.R.  211 (date of  judgment equal ly  applicable  where thi s  operates  to  the det riment  
of  the t rustees) ;  H ulbert  v Avens,  The  Times,  February 7,  2003.  

27 
Ta r ge t  wo u l d  b e  a b l e  t o  p ro v e  t h i s  a t  t r i a l  i f  i t  c ou l d  sh ow  t h a t  P  L t d  c o u l d  n o t  h a ve  
purchased from the vendor (and then sold on) without  the funds advanced in breach of t rust .  
Thus l eave t o  de fend was condi t i onal  upon  payi ng  £l m i nto  court .  

28 
See (2002) 65 M.L.R.  588 at  597 (S.  El l iot t ) ,  proposing d i f ferent  foreseeabil i ty  t est s  fo r  
intent ional  and unintent ional  breaches .  
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fiduciary duty. A breach of fiduciary duty means a breach of those 
proscriptive, i.e. negative, duties which are special to fiduciaries, 
whose core obligation is loyalty.

29
 Where a fiduciary (such as a 

solicitor) commits some other breach, as where he acts incompe-
tently, there is no reason why compensation in equity should be 
assessed differently from common law damages.

30
 

The principle that equity does not require a trustee to compensate 
for a loss which would have occurred had there been no breach is 
surely correct. However, it is not clear exactly how the rules applica-
ble to traditional trusts and commercial trusts differ. Sir Peter Millett 
said of the supposed distinction: "It is difficult to know what to 
make of this".

31
 Would the result in Target Holdings have been any 

different if the trustees of a family trust investing on mortgage had 
committed a similar breach? Indeed, it has been said that Target 
Holdings "has not done a great deal to clarify the rules of causation 
employed in equity."

32
 The distinction between traditional and com-

mercial trusts in this context may prove illusory. A more useful 
distinction is that between breaches of fiduciary duty and other 
breaches by fiduciaries, as mentioned above. 

Different considerations apply where the fiduciary has misrepre-
sented or failed to disclose a material fact.

33
 The Court of Appeal in 

Swindle v Harrison
34

 emphasised that this special principle applies 
only where the fiduciary's breach was the equivalent of fraud. In 
that case a client of the solicitor claimants mortgaged her house in 
order to purchase an hotel, anticipating a loan from a brewery to 
provide the balance. When, after exchange of contracts, the brewery 
refused to lend, the solicitors lent the money, secured on the hotel. 
They failed to disclose that the firm was (by arrangement with the 
bank) making a hidden profit on the loan and that they had known 
that the brewery would not lend. The hotel business failed, so that 
the client defaulted on both mortgages and her house was repos-
sessed. When the solicitors sought to enforce the charge over the 
hotel, the client claimed the value of the lost equity in her house as 
compensation for breach of fiduciary duty. Her claim failed because 
she could not prove that, but for the breach, she would not have  

'See (1997) 113 L.Q.R. 220 and (1997) 56 C.L.J. 39 (R. Nolan); (1999) 13 T.L.I. 74 (S. 
Elliott); Bristol and West Building Society v Fancy & Jackson (a firm) [1997] 4 All E.R. 
582; (2002) 16 T.L.I. 34 (P. Birks). 3 Bristol & West Building Society v Mothew [1998] Ch. 

1; cf. Bristol & West Building Society 
v May May & Merrimans, above, where the breach was considered to be of fiduciary duty, 
and Target Holdings itself, where breach of trust was conceded. The concession is criticised 
in Privacy and Loyalty (P. Birks ed.), p.288 (D. Hayton). 

1 (1998) 114 L.Q.R. 214 at 224. 
2 [1996] L.M.C.L.Q. 161 at 164 (R. Nolan). 
' The principle derives from Brickenden v London Loan and Savings Co. [1934] 3 D.L.R. 

465. See (1997) 3 Trusts & Trustees 6 (P. Matthews). * [1997] 4 All E.R. 705; (1997) 11 
T.L.I. 72 and (1998) 12 T.L.I. 66 (L. Ho); [1998] 6 R.L.R. 

135 (S. Elliott); (1998) 114 L.Q.R. 181 (H. Tjio and T. Yeo). 
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accepted the loan and completed the purchase. Thus she would have 
lost her house in any event. In the absence of proof of fraud, Target 
Holdings applied, not the special principle relating to misrepresenta-
tion and non-disclosure. The remedy for the latter would have been 
rescission of the loan agreement and an account of profits.

35
 It has 

since been emphasised that the application of the special principle 
depends on whether the victim of the misrepresentation or non-
disclosure is seeking compensation for loss or rescission and an 
account of profits.

36
 Where the claimant is seeking rescission and an 

account of profits as a remedy for misrepresentation or non-disclo-
sure of material facts in breach of fiduciary duty, the defendant 
cannot maintain that the claimant would have acted in the same way 
if in possession of the true facts. If, however, the claimant is seeking 
compensation for loss (as in Swindle v Harrison

37
), the court must 

consider what would have happened if the claimant had known the 
material facts. If the loss would probably have occurred even if 
disclosure had been made, the defendant's conduct cannot be re-
garded as having caused the loss. 

Subsidiary rules applicable to particular situations will now be 
considered. 

ii. Purchase of Unauthorised Investments. When trustees 23-010 
make an unauthorised investment, they will be liable for any loss incurred on 
the sale. This is so even if the sale is at a time chosen by the court, and if the 
investments would have shown a profit if they had been retained until the 
decision of the court holding them to be improper.

38
 The beneficiaries may, if 

they are of full capacity and so wish, adopt the unauthorised investment
39

; if 
they do so, there is dispute whether that is the limit of their remedy,

40
 or 

whether they may claim the difference between the value of the investment 
and the purchase price.

41
 

iii. Improper Retention of Investments. 

(a) Unauthorised Investments. A trustee who improperly retains   23-011 
an unauthorised investment is liable for the difference between the present 
value (or selling price) and the price which it would have raised if it had 
been sold at the proper time. How hard this can be on 

35 
See further (1998) 114 L.Q.R. 9 (S. Moriarty);  (2002 ) 16 T.L.I.  151 (T. Akkouh);  (2003) 17  
T.L. I .  66 (V.  Vann);  (2003) 119 L.Q.R.  246 (M.  Conaglen ) .  

36 
G w e m be  V a l l e y  D e v e l o p m en t  C o m p a n y  L t d  v  K o s h y  [2004]  W.T .L.R.  97 .  

" Above. 
K not t  v  C o t t ee ,  above.  
R e  J enk i n ' s  and  R a nda l l ' s  C on t rac t  [1903] 2  Ch.  362;  W ri g h t  v  M o rg an  [1926] A.C.  788 
at 799. 

10
 Thornton v Stokill (1855) 1 Jur.(N.s.) 751. Re 
Lake [1903] 1 K.B. 439. 
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a trustee holding property in a falling market is shown by Fry v 
Fry

42
 where trustees were liable for the difference between the price 

offered for a hotel in 1837 which they refused as inadequate, and the 
much lower price prevailing in 1859, the fall being largely due to the 
diversion of road traffic by the building of a railway. 

23-012 (b) Authorised Investments. We have seen that the Trustee Act 
2000, s.5, following the pattern of earlier legislation, requires advice 
to be taken on the question of retaining investments.

43
 Failure to do 

so will constitute a breach of the statutory duty of care.
44

 

23-013 iv. Improper Sale of Authorised Investments. When an au-
thorised investment is improperly sold, the beneficiaries may require 
the trustees either to account for the proceeds of sale or to replace 
the investment, valued as at the date of judgment.

45
 Thus where 

trustees sold Consols and invested in an unauthorised investment, 
the whole matter was treated as a single transaction and the trustees 
were held liable to replace the Consols at the higher price then 
prevailing.

46
 This is so even though the improper investment was 

realised without loss.
47

 

23-014 v. Failure to Invest. Trustees should invest within a reasonable 
time. Failure to do so will constitute a breach of the statutory duty of 
care.

48
 

If a trustee is required to make a specific investment and fails to 
make any investment, and the price of the specific investment has 
risen, he will be liable to purchase as much of that investment as 
would have been purchased at the proper time.

49
 Similarly if he 

chooses an investment other than that specified,
50

 profit in the unau-
thorised investment being surrendered, of course, to the trust.

51 

Where, as is nearly always the case in practice, the trustees may 
select investments at their discretion, it is not practicable to base 
recovery upon the price of a particular investment. The beneficiary 
will be entitled to the difference between the actual value of the trust 
fund and the value which a prudent trustee is likely to have achieved 

42 Fry  v  Fry  (1 859 )  27  Be av .  1 44 .  
43 Above, para. 18-016. 
44 Trustee  Act  2000,  s . l ;  Sch. l ,  para . l .  
45 Re Bel l 's  Indenture [1980] 1 W.L.R. 1217 (overruled  on another point  in Dubai  Aluminium  

Co Ltd v Salaam [2003] 2 A.C. 366).  But  where the asset  sold in breach of t rust  would have  
been properly sold at a later date,  the t rustee i s  l iable to replace it  at  i t s  valu e on that date,  
and  no t  as  a t  t he  d a t e  o f  j ud gm ent .  

4 6
Phillipson v Catty (1848) 7 Hare 516.  

47 
Re Massingberd's Settlement (1890) 63 L.T. 296. 

48 Trustee  Act  2000,  s . l ;  Sch. l ,  para . l .  
49 Byrchall v Bradford (1822) 6 Madd.  235.  
50 Pride v Fooks (1840) 2 Beav.  430. 
51 Below, para.23 -017.  
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(by considering the average performance of ordinary shares during 
the period in question).

52
 

vi. Employment of Trust Fund in Trade. A trustee who em-
ploys trust funds in his trade or business is liable to account for the 
profits he makes,

53
 or for the sums involved with interest, whichever 

is the greater. Difficult questions arise when he employs a mixed 
fund, being partly his own and partly trust money. Here the rule is 
that the beneficiaries may claim a proportionate share of the profits

54 

or demand the return of the trust money with interest.
55

 

vii. Interest. "It is well established in equity that a trustee who 
in breach of trust misapplies trust funds will be liable not only to 
replace the misapplied principal fund but to do so with interest from 
the date of the misapplication. This is on the notional ground that the 
money so applied was in fact the trustee's own money and that he 
has retained the misapplied trust money in his own hands and used it 
for his own purposes. Where a trustee has retained trust money in 
his own hands, he will be accountable for the profit which he has 
made or which he is assumed to have made with the use of the 
money. . . . The defaulting trustee is normally charged with simple 
interest only,

56
 but if it is established that he has used the money in 

trade he may be charged compound interest. .. . Precisely similar 
equitable principles apply to an agent who has retained monies of 
his principal in his hands and used them for his own purposes.

57
"

58 
If 

the trustee or agent has received a sum in excess of what the court 
would impose, he is accountable for what he has actually received, 
or the beneficiaries may adopt the investment.

59
 

The rate of interest, and the choice between simple and com-
pound,

60
 is in the discretion of the court. The nineteenth century 

23-015 

23-016 

Nestle v National Westminster Bank pic [1993]  1 W.L.R. 1260; cf. Shepherd v Moults 
(1845) 4 Hare 500 (trust fund plus interest). 
Re Davis [1902] 2 Ch. 314; Re Jarvis [1958] 1 W.L.R. 815. 
Below, para.23-055. 
Heathcote v Hulme (1819) 1 Jac. & W. 122. 
Belmont Finance   Corporation  Ltd v   Williams   Furniture  Ltd  (No.2)   [1980]   1   All 
E.R. 393. 
Burdick v Garrick (1870) 5 Ch.App. 233. 
Wallersteiner v Moir (No.2) [1975] Q.B. 373 at 397; Guardian Ocean Cargoes Ltd v Banco 
do Brasil (No.3) [1992] 2 Lloyd's Rep. 193 (presumed used in investment business); 
Mathew vT. M. Sutton Ltd [1994] 1 W.L.R. 1455; cf. O'Sullivan v Management Agency and 
Music Ltd [1985] Q.B. 428, (1986) 49 M.L.R. 118 (W. Bishop and D. Prentice), above, 
para.21-005 (simple interest where profits used in trade, but trade benefited claimant, being 
in the nature of a joint venture). 
Re Jenkins' and Randalls' Contract [1903] 2 Ch. 362; Wright v Morgan [1926] A.C. 788 at 
799; above, para.23-010. 
With yearly rests (Jones v Foxall (1852) 15 Beav. 388 at 393; Guardian Ocean Cargoes Ltd 
v Banco do Brasil (No.3), above; El Ajou v Dollar Land Holdings pic (No.2) [1995] 2 All 
E.R. 213); and sometimes half-yearly rests (Re Emmet's Estate (1881) 17 Ch.D. 142). 
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cases laid down four per cent
61

 as the general rule, with an increase 
to five per cent where the trustee or other fiduciary was guilty of 
fraud

62
 or active misconduct,

63
 at any rate where the fraud or mis-

conduct involved a profit for the trustee,
64

 or where he ought to have 
received more than four per cent.

65
 These rates are out of line with 

current commercial interest rates, and more recent decisions have 
charged one per cent above the London clearing banks' base rate in 
force at the time

66
; or that allowed from time to time on the court's 

short-term investment account (now called the court special ac-
count).

67
 Compound interest is charged where that fairly represents 

what the trustee may reasonably be treated as having received,
68

 or 
where there is a duty to accumulate,

69
 and sometimes in cases of 

fraud or misconduct.
70

 The traditional view, as mentioned above, 
has been that compound interest is awarded where the action is for 
disgorgement of profits but not in cases of compensation for loss, 
but the distinction is difficult to justify.

71
 

The question which arose in Westdeutsche Landesbank Girozen-
trale v Islington London Borough Council

72
 was whether the equita-

ble jurisdiction to award compound interest could be invoked in a 
common law personal action. The House of Lords, by a majority, 
held that it could not. Lords Goff and Woolf, dissenting, held that 
equity should supplement the common law remedies to achieve full 
restitution, but the majority considered that this was a matter for 
Parliament. Law Commission proposals to reform the statutory ju-
risdiction to award compound interest will leave the court's inherent 
jurisdiction in equity cases to operate alongside it.

73
 

61 
Att-Gen v Alford (1855) 4  De G.M.  & G.  843;  El Ajou v Dollar Land Hold ings pic (No.2)  
above;  Fle tcher  v  Green  (864)  33 Beav .  426 at  430 .  

62 
At t -Gen v Al ford,  above,  a t  852 .  

" J o n e s  v  F o x a l l  ( 1 8 5 2 )  1 5  B e a v .  3 8 8  a t  3 9 3 ;  G o r d o n  v  G o n d a  [ 1 9 5 5 ]  1  W . L . R .  8 8 5 .  
64 [2001] Conv .  313  (S.  El l i ot t ) .  
65 Jones v Foxall , above,  at 388 (calling in a mortgage which was returning 5 per cent);  see Re 

Waterman's  W.T .  [1952]  2 Al l  E.R . 1054.  
66 

Wallersteiner v Moir (No.2) [1975] Q.B. 373; [1982] Conv. 93 (J.T.F.); Belmont Finance 
Corporation v Williams Furniture Ltd (No.2) [1980] 1 All E.R. 393; O'Sullivan v Manage 
ment Agency and Music Ltd [1985] Q.B. 428; Guardian Ocean Cargoes Ltd v Banco do 
Brasil (No.3) [1992] 2 Lloyd's Rep. 193 (1 per cent above New York prime rate); Rama v 
Millar [1996] 1 N.Z.L.R. 257; Re Duckwari pic (No.2) [1999] Ch. 268. 

67 Bartlett v Barclays Bank Trust Co Ltd (No.2) [ 1980] Ch. 515; cf. Re Evans [ 1999] 2 All E.R. 
777 (lower rate of 8 per cent against non-professional administrator in times of "more 
gentle" inflation). For a full discussion, see [2001] Conv. 313 (S. Elliott). 

68 
Wallersteiner v Moir (No.2), above. 

69 Re Em met ' s  E s ta t e  (18 81)  17  Ch.D .  1 42 .  
70 

Jones v Foxall, above; Gordon v Gonda, above; cf. O'Sullivan v Management Agency and 
Music Ltd, above. As to costs, see Snell, p.326. 

71 [2001] Conv. 313 at 332 (S. Elliott). 
72 [1996] A.C. 669. 
73 

Law Com. No.287 (2004), Pre-Judgment Interest on Debts and Damages, para.5.50. 
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viii. Profit in One Transaction: Loss in Another. Any gains   23-017 
made out of the trust property belong to the beneficiaries while a loss 
incurred by reason of a breach of trust must be made good by the trustee. A 
trustee cannot set off a gain in one transaction against a loss made in another 
unauthorised transaction. 

In Dimes v Scott
74

 trustees retained an unauthorised mortgage 
returning 10 per cent all of which was paid to the tenant for life. 
When the mortgage was paid off, trustees were able to purchase 
more Consols than they would have done if the reinvestment had 
taken place at the end of a year from the testator's death. Lord 
Lyndhurst held the trustees liable for the excess interest paid to 
the tenant for life

75
 over that which would have been payable if 

the capital of the unauthorised investment had been invested in 
Consols at the end of a year from the testator's death, and the 
trustees were unable to set off against this the gain arising from 
the fall in the price of Consols. 

The rule is harsh though logical. It has not been applied where the 
court finds that the gain and loss were part of the same transaction. 
There is often difficulty in determining whether the matter should or 
should not be regarded as a single transaction. 

In Fletcher v Green
76

 trust money was lent on mortgage to a firm 
of which one trustee was a partner. The trustees reclaimed the 
money; the security was sold at a loss and the proceeds paid into 
court and invested in Consols. The question was whether the 
trustees' accounts should credit them with the amount of the 
proceeds of sale or with the value of the Consols, which had risen 
in price. They were held entitled to take advantage of the rise. No 
reasons were given. The case is usually explained on the ground 
that the whole matter was treated as one transaction. If that is so, 
they should logically have been at risk in relation to a possible fall 
in the price of Consols; the trustees can hardly be allowed to take 
advantage of a rise but not the burden of a fall; but it would be 
hard on the trustees if they have to run the risk of loss on an 
investment made by the court. 

The difficulty of laying down a clear rule was recognised in 
Bartlett v Barclays Bank Trust Co. Ltd (No. 1 j

77
 where the defendant 

74
(1828)4Russ. 195. 

75 T h e  t e n a n t  f o r  l i f e  w a s  e n t i t l e d  o n l y  t o  4  p e r  c e n t  u n d e r  t h e  r u l e  i n  H o w e  v  E a r l  o f  
Dar tmo uth  (1 802 )  7  Ves . J r .  1 37 ;  ab ov e ,  par a .1 9 -0 02 .  

76 ( 18 6 4 )  3 3  B e av .  4 2 6 .  S e e  a l so  Hul b e r t  v  A ve n s ,  Th e  T i m e s ,  F e br u a r y  7 ,  2 0 03  ( t r u s t ee s  
e n t i t l e d  t o  o f f s e t  i n t e r e s t  o n  t r us t  m o n ey  whi c h  w o uld  no t  h a v e  b e en  e a r n e d  b u t  f o r  t h e  
breach).  

77 [1980] Ch .  515;  [1980J Conv .  155  (G.  Shindl er );  above,  para.  18 -021. 
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bank was held liable as trustee for failing to exercise proper supervi-
sion of the board of directors of a private company whose shares 
were almost wholly owned by the trust. The board embarked on 
speculative ventures in property development: the Old Bailey pro-
ject was a disaster; the Guildford project was a success. In finding 
the bank liable, Brightman J. allowed the gain on the Guildford 
project to be set off against the Old Bailey. Without considering the 
case in detail, he said,

78
 after recognising the general rule: "The 

relevant cases are, however, not altogether easy to reconcile. All are 
centenarians and none is quite like the present. . . .  I think it would 
be unjust to deprive the bank of the element of salvage in the course 
of assessing the cost of the shipwreck." Thus a gain can be set off 
against a loss if, even though not arising from the same transaction, 
they resulted from the same wrongful course of conduct; in the 
present case a policy of speculative investment. 

2. LIABILITY INTER SE: CONTRIBUTION AND INDEMNITY 

A. Joint and Several Liability 

23-018 Where two or more trustees are liable for a breach of trust, their 
liability is joint and several. Thus a beneficiary may claim the whole 
loss by suing all or some or any one of those who are liable; and may 
levy execution for the whole sum against any one.

79
 

B. Contribution 

23-019 The rule used to be that the joint liability of trustees required an 
equal sharing of the liability, regardless of fault, and therefore that 
one trustee who had paid more than his share of the liability for a 
breach of trust was entitled to equal contribution from the other 
trustees who were also liable

80
; or from their estates after death.

81 

The effect of this rule was shown dramatically in Bahin v Hughes,*
2 

where the Court of Appeal held that a passive trustee was liable with 
the active trustee. Cotton L.J. said

83
: 

"Miss Hughes was the active trustee and Mr Edwards did 
nothing, and in my opinion it would be laying down a wrong rule 

78 
ib id . ,  at  538. 

79 
F l e t c h e r  v  G r e e n  (1864)  33  Beav.  426 at  430 .  

80 Fletcher v Green, above; Ramskill v Edwards (1885) 31 Ch.D. 100; Robinson v Harkin 
[1896] 2 Ch. 415. 

81 Jackson v Dickinson [1903] 1 Ch. 947. 
82 

(1886) 31 Ch.D.  390;  B i shopsgat e  Invest m ent  M anagem ent  Lt d  v  M axw el l  (N o .2 )  [1994] 1  
All  E.R.  261 (no defence that  bl indly fol lowed co -director 's l ead).  See Goff and Jones, The  
Law  o f  R es t i t u t i on  (6th ed . ) ,  p .40 8.  

83 
ib id . ,  at  396. 
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to hold that where one trustee acts honestly, though erroneously, 
the other trustee is to be held entitled to indemnity who by doing 
nothing neglects his duty more than the acting trustee." 

The Civil Liability (Contribution) Act 1978 gives the court a 
discretion in relation to the amount to be recovered against two or 
more defendants who are liable in respect of the damage. The 
amount recoverable against any defendant shall be "such as may be 
found by the court to be just and equitable having regard to the 
extent of that person's responsibility for the damage in question"

84
; 

and includes breach of trust as one of the forms of liability to which 
the Act applies.

85
 It will be interesting to see how the passive trustee 

will fare under this provision. The Act appears not to apply to 
situations in which one trustee is entitled to an indemnity.

86
 

C. Indemnity 

There are a few cases where one trustee is not liable to contribute; 23-020 
where, that is, he is entitled to an indemnity from his co-trustee against his 
own liability. Such cases are rare; for such relief "would act as an opiate upon 
the consciences of the trustees; so that instead of the cestui que trust having 
the benefit of several acting trustees, each trustee would be looking to the 
other or others for a right of indemnity, and so neglect the performance of his 
duties."

87
 The situations are: 

i. Fraud. In some cases where one trustee alone is fraudulent, 23-021 
the other will not be liable at all, and so no question of contribution or 
indemnity will arise.

88
 If both are in breach but one alone has made personal 

use of trust money, the latter must indemnify his co-trustee.
89

 If all are 
fraudulent the rule used to be that the one who has paid the damages could not 
claim contribution from the others,

90 
because a claimant should not base his 

claim upon his wrong. No 

4 s.2(l). This may extend to a complete indemnity; s.2(2). See generally [1997] 5 R.L.R. 27 
(C. Mitchell). 

5 
s.6(l). See Friends' Provident Life Office v Hillier Parker May & Rowden (a firm) [1997] 
Q.B. 85; Dubai Aluminium Co Ltd v Salaam [2003] 2 A.C. 366; (2003) 119 L.Q.R. 364 (C. 
Mitchell). 

6 s7(3); Law Commission Report on Contribution, No.79 (1977), para.26; cf. Snell, p.334; 
Parker and Mellows, The Modem Law of Trusts (7th ed.), p.693. 

7 per Fry L.J. in Bahin v Hughes, above, at 398. 
8 Re Smith [1896] 1 Ch. 71 was an exceptional case of two trustees who acted together, but 

only one of whom was liable to the beneficiaries for the consequences. One trustee had 
chosen an investment honestly but the other had received a bribe in order to induce him to 
make it. 

9 Bahin v Hughes (1886) 31 Ch.D. 390 at 395; Thompson v Finch (1856) 25 L.J.Ch. 681 
(where trustee also a solicitor). 
Att-Gen v Wilson (1840) Cr. & Ph. 1 at 28. 
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specific exception, however, is made under the modern legislation 
authorising the court to determine how liability will be shared, and 
the Civil Liability (Contribution) Act 1978 is applicable.

91
 

23-022 ii. Solicitor and Trustee. Many of the cases of indemnity are 
cases where one trustee is a solicitor and has exercised such a 
controlling influence that the other trustee has been unable to exer-
cise an independent judgment.

92
 There is no rule, however, that: 

"a man is bound to indemnify his co-trustee against loss merely 
because he was a solicitor, when that co-trustee was an active 
participator in the breach of trust complained of, and is not proved 
to have participated merely in consequence of the advice and 
control of the solicitor."

93
 

23-023 iii. Beneficiary-Trustee. When a person who is a trustee and 
beneficiary participates in a breach of trust, he may not claim any 
share of the trust estate until he has made good his liability as 
trustee.

94
 He will be required to indemnify his co-trustee to the 

extent of his beneficial interest; but this does not take away his right 
to contribution from his co-trustee. The rule in Chillingworth v 
Chambers

95
 effects a compromise between these rules. A beneficiary 

trustee must indemnify his co-trustee to the extent of his beneficial 
interest. That property is taken first to meet the claims; after that, 
their liability is shared equally. The non-beneficiary trustee is thus 
given a partial indemnity; partial in that it extends only to the value 
of the beneficiary-trustee's interest. 

3. CRIMINAL LIABILITY
96

 

23-024 Breach of trust was not, at common law, a crime at all. The trustee 
was regarded as the owner of the trust property by the common law, 
which disregarded the rights of the beneficiary. But in 1857 breach 
of trust was made a statutory crime, and the law on the subject was 
incorporated in the Larceny Arts 1861 and 1916. 

91 
See K. v P.  [1993] Ch.  140 (not  a  case on t rustees) .  

92 
Re Partington (1887) 57 L.T.  654. 

93 
Head v Gould [1898] 2  Ch.  250 at  265,  per Kekewich J . ;  above,  pa ra . 17 -007;  Lockhar t  v  
Re il ly (1856) 25  L. J .  Ch .  697;  Re Turner [1897] 1  Ch .  536.  

94 
R e R ho d e s i a  G o l d f ie l d s  L t d  [ 19 1 0 ]  1  C h .  2 3 9 ;  S el a n g or  U n i te d  R u b b er  E s t a te s  L t d  v  
Cradock (N o.4) [1969] 3  Al l  E.R .  965.  

93
 [1896] 1 Ch. 685;  similarly i f he becomes a beneficiary after the date of the breach, (1887)  
37 Ch.D.  329,  a t  344.  

96
 (1975) 39 Conv.(N.s.) 29 (R. Brazier). For guidelines on sentencing 

in trustee cases, see R. v 
Barr ick (1985) 81 Cr .App.R.  78.  
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These Acts were repealed and replaced by the Theft Act 1968, 
which defines "theft" as the dishonest appropriation of property 
"belonging to another" with the intention of depriving the other of it 
permanently. By s.5(2) of the Act, "any person having a right to 
enforce the trust" is regarded as a person to whom the subject-
matter of the trust "belongs." so that the criminal liability of trustees 
is in this way brought within the general law.

97
 The objects of a 

discretionary trust can presumably be regarded as having a sufficient 
right of enforcement to bring s.5(2) into operation for such trusts. 
Section 4(2)(a) also brings within the definition of "theft" an appro-
priation by a trustee of "land or anything forming part of it," and 
s.2(l)(c) makes a trustee guilty of theft if he appropriates property 
though he believes that the equitable owners cannot be discovered. 
A trustee cannot be convicted of theft on any evidence which has 
first been elicited from him in the course of civil proceedings insti-
tuted against him by the person aggrieved, but trustees have no 
privilege of refusing to incriminate themselves in civil pro-
ceedings.

98
 

Finally, a trustee who is ordered to pay by a court of equity any 
sum in his possession or under his control, may be imprisoned in 
default of payment for a period not exceeding one year.

99
 

4. PROTECTION OF TRUSTEES 

A trustee who has committed a breach of trust may be able to escape   23-025 
personal liability by bringing the case within one of the categories 
discussed below. Many of the relevant points arose in Re Pauling's 
Settlement Trusts.' 

The children of the Younghusband family sued to recover from 
the trustees of their mother's marriage settlement various pay-
ments which were alleged to have been made in breach of trust. 
The Younghusbands were often in financial difficulties. Their 
main source of money was Mrs. Younghusband's marriage settle-
ment under which she was tenant for life. The trustees had power, 
with her consent, to advance up to one-half of the presumptive 
share of each child in the trust fund. Several advances were made 
under this power to the children when they had attained ages 
varying from 27 (Francis) to 21 (Ann and Anthony). In most  

' See ReAtt-Gen's Reference (No.l of 1985) [1986] Q.B. 491; R. v Clowes (No.2) [1994] 2 
All E.R. 316 (misappropriation of money held on trust for investors was theft). 

'Theft Act 1968, s.31(l). ' Debtors Act 1869, s.4. 1 [1964] Ch. 303. 
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cases the advances were, to the knowledge of everyone con-
cerned, applied for family purposes and usually towards the re-
duction of Mrs. Younghusband's overdraft. On several occasions, 
but not on all, independent legal advice was obtained. The trus-
tees relied on the consent and acquiescence of the advanced bene-
ficiaries, and claimed an indemnity under Trustee Act 1925, s.62, 
and asked for relief under section 61. Several of the payments 
were held to be in breach of trust and the defences set up by the 
trustees are considered in the following sections. 

A. Participation in, or Consent to, a Breach of Trust
2 
23-026       A 

beneficiary who has participated in, or consented to, a breach of trust may 
not sue.  "It is clear to us," said Willmer L.J. in Re Pauling's 
Settlement Trusts? 

"that if the [trustee] can establish a valid request or consent by the 
advanced beneficiary to the advance in question, that is a good 
defence on the part of the [trustee] to the beneficiary's claim, even 
though it be plain that the advance was made in breach of 
trust." 

A reversioner is not "less capable of giving . . . assent when his 
interest is in reversion than when it is in possession,"

4
 but he will 

not be treated as having given consent wherever he fails to take steps 
to remedy a breach of trust of which he has knowledge.

5
 

23-027 i. Knowledge. Consent is not a mere formality. It is a judgment 
upon the propriety of the proposed transaction.

6
 For, if mere knowl-

edge and a passive assent constituted consent, then a trustee could 
always escape liability by informing a beneficiary of what he pro-
posed to do. The consent must be given by an adult of full capacity 
in circumstances in which he had a free choice. However, a child 
beneficiary may exceptionally be taken to have assented to a breach, 
for instance where he fraudulently misstated his age

7
: 

"The court has to consider all the circumstances in which the 
concurrence of the cestui que trust was given with a view to 
seeing whether it is fair and equitable that, having given his  

2 See generally Breach of Trust (eds. Birks and Pretto), Ch.10 (J. Payne). 
3 [1964] Ch. 303, at 335; Re Bucks Constabulary Widow's and Orphans' Fund Friendly 

Society (No.2) [1979] 1 W.L.R. 936 at 955; Allen v Rea Brothers Trustees Ltd [2002] 
W.T.L.R. 625. 

4 Life Association of Scotland v Siddal (1861) 3 De G.F. & J. 58 at 73. 
5 ibid. 
6 Re Massingberd's Settlement (1890) 63 L.T. 296 at 299. 
7 See Overtoil v Bannister (1884) 3 Hare 503. 
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concurrence, he should afterwards turn around and sue the trus-
tees: that, subject to this, it is not necessary that he should know 
what he is concurring in is a breach of trust, provided that he fully 
understands what he is concurring in, and that it is not necessary 
that he should himself have directly benefited by the breach of 
trust."

8
 

Thus a beneficiary, who otherwise had a right to set aside a sale, 
was unable to do so when he had affirmed the sale, accepted part of 
the purchase money, and caused the purchaser to embark upon fur-
ther liabilities which he could not repay.

9
 

ii. Benefit. It is not necessary that the beneficiary should have 
been motivated to derive a personal benefit from the breach, nor that 
he actually received one.

10
 Where a beneficiary may recover even 

though he has received a benefit he must give credit for any benefit 
which he has received from the breach.

11
 

iii. Freedom of Decision. The decision must be freely taken by 
a person not under disability. Even where the beneficiary is an adult 
of full capacity, it may be possible to show that the consent was due 
to undue influence. Thus, in Re Pauling,*

2
 the advancements were in 

each case delayed until the child had become 21; but several of the 
payments which had been made to, or indirectly for, the benefit of 
the parents were presumed to have been the result of undue influ-
ence exercised by them over the children. Indeed it was clear that 
the advances were all made to meet the financial needs of the father. 
The Court of Appeal refused to accept the trustees' argument that 
undue influence was only relevant as between the children and their 
parents where the parents had acquired the benefit; they suggested 
that: 

23-028 

23-029 

"a trustee carrying out a transaction in breach of trust may be 
liable if he knew, or ought to have known, that the beneficiary was 
acting under the undue influence of another, or may be presumed 
to have done so, but will not be liable if it cannot be established 

*per Wilberforce J. in Re Pauling's S.T. [1962] 1 W.L.R. 86 at 108, accepted by counsel in 
the Court of Appeal but not commented on by the Court [1964] Ch. 303, at 339; approved 
in Holder v Holder [1968] Ch. 353 at 394, 399, 406. 

9 Holder v Holder, above. 
"Fletcher v Collis [1905] 2 Ch. 24; Allen v Rea Brothers Trustees Ltd [2002] 

W.T.L.R. 625. 
1 Re Pauling's S.T. [1964] Ch. 303. (The £300 received by Ann; and the policies received by 

Francis and George). See 354 for the reasons why Anthony was not required to account for 
benefits received indirectly through his mother. 

2 [1964] Ch. 303. 
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that he so knew, or ought to have known."
13

 It is impossible to 
say how long after the attainment of majority the presumption 
continues; this depends upon the circumstances of each case.

14
 

B. Release and Acquiescence
15

 

23-030 These defences relate to the conduct of the beneficiary after the 
breach has taken place; where they apply, they become equivalent to 
retrospective consent. A release may be, but need not be, formal; it 
may be inferred from conduct, as where a beneficiary accepted 
benefits under his mother's will which prohibited him from setting 
up any claim in respect of the administration of his father's estate.

16 

Length of time in making a claim will not of itself be fatal, but will 
assist the trustee by requiring less evidence to establish a release.

17 

Many of the points raised in connection with consent apply also 
here: "I. . .  agree that either concurrence in the act, or acquiescence 
without original concurrence, will release the trustees; but that is 
only a general rule, and the Court must inquire into the circum-
stances which induced concurrence or acquiescence."

18
 There will 

be no release for the trustees where the beneficiary acquiesced with-
out knowledge of the facts; but, as with consent, it is not necessary 
that the beneficiary should have been aware of his legal rights.

19
 

C. Impounding the Beneficiary's Interest: Trustee Act 
1925, s.62 

23-031 i. Inherent Power. Independently of the Trustee Act 1925, s.62, 
the court has power to impound the interest of a beneficiary who has 
instigated or requested a breach of trust. The impounding of the 
beneficiary's interest means that it will be applied so far as it will go 
towards providing an indemnity to the trustee. The trustee must 
show that the beneficiary acted with knowledge of the facts, al-
though he may not have known that these amounted to a breach of 
trust.

20
 If the beneficiary instigated or requested the breach, it is not 

necessary to show that the beneficiary received a benefit
21

; but 

13 ibid., at 338. 
14Huguenin v Baseley (1807)  14 Ves.Jr. 273; Attcard v Skinner (1887) 36 Ch.D.  145 

at 171. 
15 See generally Breach of Trust (eds. Birks and Pretto), Ch.10 (J. Payne). 
16 Egg v Devey (1847) 10 Beav. 444. 
17 Stackhouse v Bamston (1805) 10 Ves.Jr. 453; Life Association of Scotland v Siddall (1861) 

3 De G.F. & J. 58 at 77. 
18 Walker v Symonds (1818) 3 Swans. 1 at 64, per Lord Eldon; Stackhouse v Bamston, 

above. 
19 Holder v Holder [1968] Ch. 353. 
20 See Hillsdown Holdins pic v Pensions Ombudsman [1997] 1 All E.R. 862. 
21 Fuller v Knight (1843) 6 Beav. 205; Chillingworth v Chambers [1896] 1 Ch. 685 (a trustee 

beneficiary). 
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where a beneficiary merely concurred in or consented to a breach of 
trust, it seems necessary that a benefit be shown.

22
 The trustee, as 

has been seen, is protected against an action from the consenting 
beneficiary in respect of the breach. 

ii. Trustee Act 1925, s.62. Section 62 extends this jurisdiction,
23

   23-032 
permitting the court to make an impounding order regardless of any question 
of benefit. As will be seen, consent, if it is to be effective, must be in 
writing.

24
 Section 62(1) reads as follows: 

"Where a trustee commits a breach of trust at the instigation or 
request or with the consent in writing of a beneficiary, the court 
may, if it thinks fit,. . .  make such order as to the court seems just, 
for impounding all or any part of the interest of the beneficiary in 
the trust estate by way of indemnity to the trustee or persons 
claiming through him." 

The effect of an impounding order is not only that the beneficiary 
is unable to sue the trustee, but also that the liability to make up 
losses suffered by other beneficiaries will fall on him, rather than on 
the trustee. The liability cannot, however, be for a greater sum than 
the subsisting value of his own interest in the trust, and it is subject 
to the discretion of the court. The discretion is exercised in the light 
of the earlier cases on which s.62 is founded,

25
 and generally speak-

ing an indemnity will be given to a trustee against a beneficiary who 
has been at all active in inducing a breach. Again, however, the 
knowledge of the beneficiary must amount to a definite appreciation 
of what is being done. In Re Somerset,

26
 an impounding order was 

refused to trustees who had invested trust funds on a mortgage of a 
particular property at the instigation of a beneficiary, since the bene-
ficiary had no intention of being a party to a breach, which occurred 
only because the loan exceeded the authorised limit. He had left it 
entirely to the trustees to determine how much money to lend on the 
security. 

The principle applies to a beneficiary who, only subsequently to 
the breach, became entitled to a beneficial interest.

27
 The right to 

indemnity by impounding is available to former trustees after their 
resignation or replacement. The trustees in Re Pauling's Settlement 

22 
Chi ll ingw or th v C ham bers,  above.  I t  has ,  however ,  been sai d t hat ,  even i n  the case o f  a  
beneficiary who request s a  breach, the  indemnity i s l imited to  the benefi t  received by the  
benefici a ry:  Raby  v Ridehalgh (1855) 7  De  G.M.  &  G.  104.  

23 
See  Romer J .  i n  B ol t o n  v  C u r r e  [1895] 1  Ch .  544  at  549.  

24 
The  requ i rem en t  o f  wr i t i ng  app l i e s  on l y  t o  consen t ;  p e r  Li nd l ey  M.R .  i n  R e  S o m e r s e t  
[1894] 1 Ch. 231 at 265-266. 

25 
See  Romer J .  i n  B ol t o n  v  C u r r e  [1895] 1  Ch .  544  at  549.  

26 
[1894]  1  Ch .  231;  M a r a  v  B r ow n e  [1895]  2  Ch.  69;  c f .  R a b y  v  R i d e h a l g h ,  above.  

27 
Evans v Benyon (1888) 37 Ch.D. 329. 
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Trusts (No. 2)
2S

 claimed an indemnity out of the life interest of the 
parents of the claimants, and Wilberforce J. held that they were 
entitled to it, and would remain so entitled, although, as was in-
tended, they would at a future time be replaced by new trustees. 

D. Statutory Relief: Trustee Act 1925, s.61
29

 

23-033       Under this section the court may excuse trustees from the conse-
quences of a breach of trust. It reads: 

"If it appears to the court that a trustee,. . .  is or may be 
personally liable for any breach of trust. . . but has acted honestly 
and reasonably, and ought fairly to be excused for the breach of 
trust and for omitting to obtain the directions of the court in the 
matter in which he committed such breach, then the court may 
relieve him either wholly or partly

30
 from personal liability for the 

same." 

The courts have preferred not to lay down formal rules for the 
application of the section. "It would be impossible," said Byrne J., 
"to lay down any general rules or principles to be acted on in 
carrying out the provisions of the section, and I think that each case 
must depend upon its own circumstances."

31
 The only way to show 

how the discretion has been exercised is to catalogue the cases; but 
there is inadequate space here. A few general rules, however, can be 
extracted. 

The jurisdiction is available where a trustee "is or may be person-
ally liable" for a breach of trust. There is thus no need to establish 
the liability; indeed it would put a trustee in a strange position if he 
had to prove his own liability in order to obtain relief. Several cases 
allowing relief have done so without reaching a conclusion on the 
question of liability.

32
 However, " 'may be' has . . . been interpreted 

as indicating doubt, not futurity" ;
33

 the court will not commit itself 
in advance to giving relief in the case of a future breach of 
trust.

34
 

! [1963] Ch. 576; Re Bucks Constabulary Widow's and Orphans' Fund Friendly Society 
(No.2) [1979] 1 W.L.R. 936 at 955. ' (1955) 19 Conv.(N.s.) 420 (L. Sheridan); [1977] 

Estates and Trusts Quarterly 12 (D. Waters; 
Breach of Trust (eds. Birks and Pretto), Ch.9 (J. Lowry and R. Edmunds)). The section also 
applies to executors; T.A. 1925, s.68(17). ' See Re Evans [1999] 2 All E.R. 777; below, 

para.23-034. 1 Re Turner [1897] 1 Ch. 536 at 542; Re Kay [1897] 2 Ch. 518 at 524 
(referring to the 

predecessor section). '- e.g. Re Grindey [1898] 2 Ch. 593. '(1955) 19Conv. (N.S.) 425. 1 
Re Tollemache [1903] 1 Ch. 457 at 465^66; affirmed at 953; Re Rosenthal [1972] 1 W.L.R. 

1273. The court may, however, authorise an act so as to prevent it being a breach. 



Protection of Trustees 675 

In exercising the discretion three factors must be considered
35

 the 
trustee's honesty, reasonableness, and the question whether he ought 
"fairly" to be excused. There is little authority on honesty; dishon-
est trustees do not apply. But Kekewich J. once characterised as 
dishonest "a trustee who does nothing, swallows wholesale what is 
said by his co-trustee, never asks for explanation, and accepts flimsy 
explanations."

36
 

There is some uncertainty as to the standard to be applied in 
determining reasonableness, but the usual standard is that of a pru-
dent man of business managing his own affairs.

37
 (Compliance with 

this standard may mean that there is no breach, but it is otherwise 
where, for example, payment has been made to the wrong person).

38 

The amount of money involved will be a relevant factor.
39

 In Re 
Stuarf

0
 it was said that, in connection with lending trust money on 

mortgage, the statutory procedure for valuations and reports
41

 "con-
stitute a standard by which reasonable conduct will be judged"; but 
failure to follow this is "not necessarily a fatal objection to the 
application of the section." 

The distinction between conduct that is reasonable and that for 23-034 
which a trustee ought fairly to be excused is a fine one. In Davis v 
Hutchings

42
 trustees, on the distribution of the trust fund, paid the share of one 

beneficiary to the solicitor to the trust (employed by them) in reliance upon 
the solicitor's statement that he was the assignee of the share. The share had 
in fact been mortgaged and assigned to him subject to the mortgage. 
Kekewich J. held that the trustees were liable to the mortgagee. They had 
acted honestly and reasonably in relying on the solicitor, but they should not 
be excused.

43
 Fairness should be considered in relation to all the parties, the 

trustees, the beneficiaries and the creditors, and is "essentially a matter within 
the discretion of the judge."

44
 In Re Evans

45
 the administratrix took out 

insurance to cover the share of a missing beneficiary and then distributed the 
estate. The beneficiary appeared 

' Marsden v Regan [1954] 1 W.L.R. 423 at 434. 
5 Re Second East Dulwich, etc., Building Society (1899) 79 L.T. 726 at 727. 
7 See Chitty L.J. in Re Grindey, above, at 601; Re Turner [1897] 1 Ch. 536 at 542; Re Lord de 

Clifford's Estate [1900] 2 Ch. 707 at 716; Re Stuart [1897] 2 Ch. 583 at 590; Re Rosenthal, 
above. The trustees in Bartlett v Barclays Bank Trust Co Ltd (No.l) [1980] Ch. 515, above, 
para.23-017, were unable to rely on the section because they had not acted reasonably.  

* See Eaves v Hickson (1861) Beav. 136. 
}Re Grindey [1898] 2 Ch. 593; Marsden v Regan, above. 
5 [1897] 2 Ch. 583. 
1 Re Stuart, above, at 591-592; Shaw v Cates [1909] 1 Ch. 389; Palmer v Emerson [1911] 1 

Ch. 758. 
1 [1907] 1 Ch. 356. 
' Some of the dicta of Kekewich J. were disapproved in Re Allsop [1914] 1 Ch. 1 at 11, 12; 

see also Marsden v Regan [1954] 1 W.L.R. 423, at 434-435. 
' Marsden v Regan, above, at 435. 
5 [1999] 2 All E.R. 777. 
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and claimed his share, but the insurance covered only the capital 
sum to which he was entitled. The administratrix relied on s.61 as a 
defence to his claim for interest. It was held that she had acted 
reasonably, but ought fairly to be excused only to the extent that the 
claim could not be satisfied by assets retained by her which derived 
from the estate. 

Little seems to be added to this section by the reference to omis-
sion to obtain the directions of the court: "I do not see how the 
trustee can be excused for the breach of trust without being also 
excused for the omission referred to, or how he can be excused for 
the omission without also being excused for the breach of 
trust."46

 

The onus of showing that he acted honestly and reasonably is on 
the trustee.47 Applications for relief have most commonly arisen in 
connection with unauthorised investments.48 A trustee will not usu-
ally be excused if he has: 

"relied on a co-trustee, or on the testator's solicitor, or on some 
other adviser of the testator's, or on the testator's own course of 
conduct... . The honest taking of what is conceived to be reliable 
advice will be no ground for excuse if the court believe a prudent 
man of business would have acted differently in ordering his own 
affairs."49

 

Another and common situation is that of payment of the funds to 
the wrong beneficiary,50 or the payment of void claims by credi-
tors.51 The taking of legal advice is a relevant factor, but does not 
automatically entitle a trustee to relief.52

 

The section extends to professional trustees who are being paid 
for their services, but the court is less ready to grant relief 
in such 

cases. 

5 Perrins v Bellamy [1898] 2 Ch. 521 at 528. 
1 Re Stuart [1897] 2 Ch. 583. 
1 Re Turner, above; Re Stuart, above; Re Dive [1909] 1 Ch. 328; Bartlett v Barclays Bank 

Trust Co Ltd (No.]) [1980] Ch. 515. »(1955) 29 Conv. (N.S.) 420 at 427. 1 Re Allsop 
[1914] 1 Ch. 1; National Trustees Co of Australasia v General Finance Co of 
Australasia [1905] A.C. 373; Re Wightwick's W.T. [1950] Ch. 260. 1 Re Lordde Clifford's 

Estate [1900] 2 Ch. 707; Re Mackay [1911] 1 Ch. 300; cf. Re Windsor 
Steam Coal Co Ltd [1929] 1 Ch. 151. 1 National Trustees Co of Australasia v General 

Finance Co of Australasia [1905] A.C. 373; 
Marsden v Regan [1954] 1 W.L.R. 423 at 434-435; Re Evans [1999] 2 All E.R. 777. ' 

National Trustees Co of Australasia v General Finance Co of Australasia [1905] A.C. 373; 
Re Windsor Steam Coal Co [1929] 1 Ch. 151; Re Waterman's W.T. [1952] 2 All E.R. 1054; 
Re Pauling's S.T. [1964] Ch. 303 at 356-359. 

53 
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E. Limitation and Laches
54
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i. Six-Year Period under Limitation Act 1980, s.21(3).
55

 Sub-   23-035 
ject to exceptions discussed below, the Limitation Act 1980, s.21(3), 
provides a six-year limitation for the protection of trustees. The 
subsection reads: 

"Subject to the preceding provisions of this section, an action 
by a beneficiary

56
 to recover trust property or in respect of any 

breach of trust, not being an action for which a period of limita-
tion is prescribed by any other provision of this Act, shall not be 
brought after the expiration of six years from the date on which 
the right of action accrued. 

For the purposes of this subsection, the right of action shall not 
be treated as having accrued to any beneficiary entitled to a future 
interest in the trust property, until the interest fell into pos-
session." 

In this subsection, "trustee" includes personal representatives
57 

and also certain fiduciary agents,
58

 company directors
59

 and a mort-
gagee in respect of the proceeds of sale,

60
 but not a trustee in 

bankruptcy,
61

 nor the liquidator of a company in voluntary liquida-
tion.

62
 It will also be noted that there is no distinction between the 

protection given to an express trustee and that given to an implied or 
constructive trustee; until Trustee Act 1888, s.8, no protection based 
upon passage of time had been available to an express trustee.

63
 It 

will be seen that the subsection only applies to cases where an action 
is brought by a beneficiary in respect of the trust property.

64
 Under 

the proviso, time only begins to run against remaindermen or rever-
sioners when their interest falls into possession; and it has been held 

54 
See  P res t on  a nd  Ne wso m's  L im i ta t i o n  o f  Ac t i on s  (4t h  ed . ) ,  Ch .7 ;  F ra nks ,  Lim i t a t io n  o f  
Ac t i ons ,  pp .62 - 80 ;  (198 9)  4 8  C .LJ .  4 72  (H .  Mc Lea n) ;  P r i me  an d  Sc an l an ,  T he  M od ern  
Law of Limitations; Breach of Trust (eds. Birks and Pretto),  Ch.l 1 (W. Swadling) and Ch.12  
(G. Watt). 

55 
See Law Com.  No.  270 (2001),  Li mi t a t ion  of  A ct i ons ,  proposing a  three -year  period from 
the date  the b reach was di scoverable ,  appl icable  to  a l l  breaches o f  t rust  (and most  othe r  
c ivi l  c l a ims) ,  wi th a  long-stop of  10 yea rs  from the breach.  

56 
The section does not apply to a claim by the Attorney General against the trustee of a 
charitable trust, which has no 'beneficiary"; Att-Gen v Cocke [1988] Ch. 414; [1988] Conv. 
292 (J. Warburton). 

"Limitation Act 1980, s.38(l); T.A. 1925, s.68(17). 
58

 Burdick v Garrick (1870) L.R. 5 Ch.App. 233. 
59Belmont Finance Corporation v Williams Furniture Ltd (No.2) [1980] 1 All E.R. 393; 

Gwembe Valley Development Company Ltd v Koshy [2004] W.T.L.R. 97. 
60 

Thom e v  H ea rd  [189 5]  A . C .  495 .  
61 

Re C ornish [1896] 1  Q .B.  99.  
62 

R e   W i n d s o r  S t e a m  C o a l  C o   [ 1 9 2 8 ]   C h .   6 0 9 ;  a f f i r m e d  o n  o t h e r  g r o u n d s   [ 1 9 2 9 ]   1  
Ch. 151. 

63 
Franks, l oc .  c i t .  p.64. 

64 
Re Bowden (1890) 45 Ch.D 444 at 451. 
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that this does not occur when improper advancements are made in 
favour of remaindermen.

65
 If a beneficiary is entitled to two interests 

in the property, one in possession and one in remainder, he does not 
lose a claim in respect of the latter where time has run against him in 
respect of the former.

66
 

23-036       ii. Exceptions to the Six-Year Rule. There are some exceptions 
to the six-year rule. 

(a) Limitation Act 1980, s.21(l).
67

 

"(1) No period of limitation prescribed by this Act shall apply 
to an action by a beneficiary under a trust, being an action— 

(a) in respect of any fraud or fraudulent breach of trust to 
which the trustee was a party or privy; or 

(b) to recover from the trustee trust property or the proceeds of 
trust property in the possession of the trustee, or previously 
received by the trustee and converted to his use."

68
 

This subsection reproduces in the situations to which it applies 
the rule of permanent liability which was applicable in equity to the 
case of express trustees. 

In North American Land Co. v Watkins,
69

 an agent had been sent 
to America to buy land for his company. He bought it, and it was 
duly conveyed to the company, but the agent made and retained a 
profit for himself. After the expiration of the period applicable for 
the recovery of money had and received, the company successfully 
recovered the money on two grounds, first that the agent was in the 
position of a trustee and had retained trust money, and secondly that 
this conduct had been fraudulent. 

It seems that the fraud must be that of the trustee himself. 

In Thome v Heard
10

 a trustee was protected where he had negli-
gently left funds in the hands of a solicitor who had embezzled 
them; for the trustee to come within s.21(l) he must be "party or 
privy" to the fraud. 

23-037   Dishonesty is not relevant where a trustee is in posseession of the 
trust property. 

65 
Re Paul ing's  S.T.  [1964] Ch.  303.  

66 
Mara v  Brow ne [1895] 2  Ch .  69,  r eve r sed on anot he r  poi nt  [1896]  1  Ch.  199.  

67 
See (1989) 48 C .L. J .  472 at  495 (H.  McLean) .  

68 
But where a  t rustee i s also a  ben eficiary and has received hi s share on a dist ribut ion of the  
trust  property, para (b) shall only apply in respect of the excess over his share, so long as the  
t rustee acted  honest ly  and reasonably  in  making the di s t r ibut ion;  s .21(2 ) .  

69 
[1904] 1  Ch .  242;  [ 1904] 2  Ch .  233.  

70 
[1894] 1  Ch .  599;  [1895] A.C .  495;  Re Founta ine [1909] 2  Ch .  382.  
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In James v Williams
7
^ X, who was entitled to a one third share of 

a house on the intestacy of Y, treated the house as his own and 
purported to leave it by will to Z. It was held that X had been in 
the position of a constructive trustee, so that an action brought 
against Z by one of the other intestacy beneficiaries more than 12 
years after the death of Y was not barred. 

In Re Hewlett
72

 a trustee, who was income beneficiary until 
remarriage, continued in possession of a wharf until he died, and 
the remainderman was held able to sue the life tenant's represen-
tatives after his death for an occupation rent for the premises. 

Conversion to the trustee's own use requires some wrongful ap-
plication in his own favour. A trustee was held to escape from the 
subsection where he applied the trust funds for the maintenance of a 
child beneficiary,

73
 or where the funds were dissipated by a co-

trustee.
74

 

It must be emphasised that s.21(l) cannot be relied upon where 
there is no trustee/beneficiary relationship beween the parties. Thus 
a personal action against a third party who has dishonestly assisted 
in a breach of trust does not fall within s.21(l)(a). Although such a 
third party is often (misleadingly) called a constructive trustee,

75
 he 

is not a true trustee and has no trust property. Thus the action must 
be brought within the six-year period applicable to an action for 
damages for fraud.

76
 

(b) Claim to the Personal Estate of a Deceased Person. Under   23-038 
s.22, which is subject to s.21(l), an action in respect of any claim to 

the personal estate of a deceased person must be brought within the 
period of 12 years. Difficult questions on the inter-relation of this 
section and section 21(3) can arise where the personal representa-
tives administering an estate would normally be treated as having 
become trustees. In that case the question is whether the 12-year or 
six-year rule is applicable.

77
 The better view, it is submitted, is that 

the 12-year rule applies even though the personal representatives 
would for other purposes be treated as having become trustees.

78
 

(c) Sections 28 and 32. Section 28 allows an extension of the   23-039 
period of limitation in cases in which the claimant has been under 

71 [2000] Ch .  1 .  
72 [ 19 4 9 ]  C h .  7 6 7 .  Se e  a l s o  R e S h ar p  [ 1 9 06 ]  1  Ch .  7 9 3 .  
73 R e  P ag e  [1 8 93 ]  1  Ch .  3 0 4;  Re  T immis  [ 1 90 2 ]  1  C h .  1 76 .  
74 Re Fountaine [1909] 2 Ch. 382. 
75 Above, para. 12-010. 
76 

Paragon Finance pic v D.B. Thakerar & Co (a firm) [1999] 1 All E.R. 401. 
77 Re Timmis [1902] 2 Ch. 176; Re Richardson [1920] 1 Ch. 423; Re Oliver [1927] 2 Ch. 323; 

Re Dlplock [1948] Ch. 465; [1951] A.C. 251. 
78 See Franks, Limitation of Actions, pp.49-50; Preston and Newsom, p.51; ReDiplock [1948] 

Ch. 465, sub nom. Minister of Health v Simpson [1951] A.C. 251. 
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disability. Section 32 provides that where any action is based upon 
fraud or where the right of action is concealed by fraud or where the 
action is for relief from the consequences of a mistake, "the period 
of limitation shall not begin to run until the [claimant] has discov-
ered the fraud, concealment or mistake . . .  or could with reasonable 
diligence have discovered it."

79
 This section applies to actions 

against trustees.
80

 

23-040 iii. Assignees. A transferee from the trustee is in the same posi-
tion as the trustee was

81
 unless he is bona fide purchaser for value 

without notice in which case he will presumably be treated as if he 
had purchased from someone who was not a trustee. 

23-041 iv. Where No Period is Applicable. It has been seen that the 
Limitation Act 1980 deals comprehensively with the running of 
time in actions against trustees. In situations not covered, it is neces-
sary to return to the law as it existed before the statutory protection 
was given. No provision is made, for example, either for claims for 
equitable relief by way of specific performance, rescission or rectifi-
cation, or injunction,

82
 or in cases of redemption of a mortgage of 

pure personalty,
83

 or the setting aside of a purchase of trust property 
by a trustee.

84
 The rule of equity is that either no period is applicable, 

or that the relevant common law period is applied by analogy.
85 

In 
any situation for which no period of limitation is expressly appli-
cable to an equitable claim, the defendant may rely on the doctrine 
of laches.

86
 Delay by a claimant in pursuing his rights "may furnish a 

defence in equity to an equitable claim."
87

 Whether such a defence is 
available in a particular case is a matter for the discretion of the 
court, and will depend to a large extent upon the hardship caused to 
the defendant by the delay, and the effect upon third parties; and 

9 For limitation problems where the mistake was of law, see Kleinwort Benson Ltd v Lincoln 
CC [1999] 2 A.C. 349. 

0 See Kitchen v R.A.F. Association, [1958] 1 W.L.R. 563; Bartlett v Barclays Bank Trust Co 
Ltd[19SO] Ch. 515 at 537. 

1 See Baker v Medway Building and Supplies Ltd [1958] 1 W.L.R. 1216; Eddis v Chichester 
Constable [1969] 2 Ch. 345. 

2 See Limitation Act 1980, s.36(l); Law Com. C.P. 151 (1998), Limitation of Actions, 
para. 13.103. For criticisms of the present law, see Cia de Seguros Imperio v Heath {REBX) 
Ltd [2001] 1 W.L.R. 112 at 124. 

3 Weld v Petre [1929] 1 Ch. 33. 
4 Baker v Read (1854)  18 Beav. 398; Morse v Royal (1806)  12 Ves.Jr. 355; Snell,  

pp.35-36. 
5 Limitation Act 1980, s.36(l). See Knox v Gye (1872) 5 App. Cas. 656 at 674. 
6 Re Pauling's S.T. [1964] Ch. 303. See also Alec Lobb (Garages) Ltd v Total Oil G.B. Ltd 

[1985] 1 W.L.R. 173. 
7 Re Sharpe [1892] 1 Ch. 154 at 168; Franks, loc. cit., pp.233 et seq. 
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generally upon the balance of justice in granting or refusing relief.
88 

Relief will only be refused in plain cases.
89

 There is no maximum 
period beyond which the equitable relief cannot be sought but a 
period of 20 years may be taken as a convenient guide.

90
 The defen-

dant will be more likely to succeed if he can show not merely delay, 
but acquiescence. Both defences appear to have been retained by the 
Limitation Act 1980 which provides in s.36(2): "Nothing in this Act 
shall affect any equitable jurisdiction to refuse relief on the ground 
of acquiescence or otherwise." 

These defences are therefore relevant to cases to which no period 
is applicable. The defence of laches does not, however, apply to the 
cases within s.21(l).

91
 In those cases liability is permanent, although 

the defence of acquiescence may apply.
92

 

A question which has recently arisen is whether any limitation 
period applies to an action for an account. Section 23 of the 1980 
Act provides that "an action for an account shall not be brought after 
the expiration of any time limit under this Act which is applicable to 
the claim which is the basis of the duty to account." This confirms 
that the period applicable to a particular cause of action (e.g. copy-
right infringement) applies equally to the relief by way of account 
which flows from it. In Coulthard v Disco Mix Club Ltd

93
 an action 

for an account arising out of a contractual fiduciary relationship was 
brought more than six years after the alleged breaches. The claimant 
sought to overcome this by arguing that no period of limitation 
applied to a dishonest breach by a fiduciary of his duty to account. It 
was held that there was no distinction in the limitation period appli-
cable to a common law fraud action for damages and an action in 
equity for dishonest breach of fiduciary duty, unless the defendant 
had misappropriated trust property, in which case no period ap-
plied.

94
 The present case involved no trust property, as the defendant 

was not obliged to keep the money in question separate from his 
own. The duty to account was contractual, even if owed by a fiduci-
ary. It would have been "a blot on our jurisprudence" if the same 
facts gave rise to a time bar at common law but not in equity. The 

88 
Lindsay Petroleum Co v Hurd (1874) L.R. 5 P.C. 221 at  pp.239-241;  Weld v Petre [1929] 1  
Ch.  33 at  51,  52.  

89 
Franks,  loc.  ci t .  p.261. 

90 
W e l d  v  P e t r e ,  ab o v e ,  a t  5 4 ,  5 5 ;  K e r s h a w  v  W h e / a n  ( N o . 2 ) ,  T h e  T i m e s ,  F e b r u a r y  1 0 ,  
1997. 

91 
Above ,  pa ra . 23 -036.  

92 
Gwembe Val ley  D evelopm ent  C ompany  Ltd v  Koshy [2004] W.T.L.R. 97. This  case provides  
an important  review by the Court  of  Appeal  of  the applicat ion of the 1980 Act  to fiduciar  
i es .  See al so J . J .  H ar r i son  (P ro pe r t i e s )  L t d  v  H ar r i so n  [2002] B.C.L.C.  162.  

93 
[2000] 1 W.L.R. 707. See also Paragon  Finance pic  v  D.B.  Thakerar & Co (a  f i rm) [1999] 1  
All  E.R. 400;  above, para .23 -037;  R aj a  v  Ll oyds  TSB  B ank pi c ,  The Ti m es ,  May 16,  2000;  
C i a  d e  S e gu r o s  Im p e r i o  v  H e a t h  ( R E B X )  L t d  [2001]  1  W.L .R.  112.  

94 
Limitation Act 1980, s.21(l); above, para.23-036. 
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alleged dishonest breaches of fiduciary duty were simply the equita-
ble counterparts of the common law claims, and so the common law 
period applied by analogy. 

5. PROPRIETARY REMEDIES 

A. Personal and Proprietary Actions 

23-042 Most actions at law and in equity are personal. We now have to 
consider the occasions on which a claimant has the right to proceed 
against a particular asset in the defendant's hands. Such proprietary 
claims exist to a very limited extent at law; and these, for conven-
ience and for the sake of comparison, will be described here.

95
 In 

equity the right to follow or trace property is more extensive. We 
will see that proprietary rights may be asserted where the claimant is 
making a claim at law or in equity to a specific piece of property, 
and also where he is making a claim in equity against a mixed fund 
to which property of his (in equity) has contributed. The tracing 
rules are also involved in personal actions based on receipt of prop-
erty.

96
 On a point of terminology, "tracing" is an identification 

process involved where one asset has been substituted for another; 
"following" is the process of establishing that a particular asset has 
passed from one person to another; while "claiming" will ensue 
once either process has been completed.

97
 

There are two main advantages of a proprietary over a personal 
claim. First and foremost, satisfaction of the claimant's demand 
does not depend on the solvency of the defendant. If the property 
traced is the claimant's in equity, it escapes the defendant's bank-
ruptcy.

98
 Secondly, in some cases, the claimant will be able to take 

advantage of increases in the value of the property. This is obvious 
where specific property is treated as being the claimant's in equity, 
and was more recently established where a mixed fund is in 
question.

99
 

B. Unjust Enrichment; Restitution
1
 

23-043 Proprietary remedies cannot be fully understood without some 
appreciation of the doctrine of unjust enrichment. This is a doctrine 
which appears in nearly every system of law. It lays down as a  

95 Below,  2 3 -0 44 .  
96 Above,  Ch.12 .  
97 S mi t h ,  T h e  L aw  o f  Tr a c i ng ,  p .4 ;  Fo s ke t t  v  M cK eo wn  [2 0 01 ]  1  A . C .  10 2  a t  1 2 7 .  
98 Insolvency Act 1986, s.283. 
99 Re Tilley's W.T. [1967] Ch. 1179; Foskett v McKeown, above; below, para.23-055. 

1 Goff and Jones, The Law of Restitution (6th ed.); Birks, An Introduction to the Law of 
Restitution. 
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general principle that where the defendant is unjustly enriched at the 
claimant's expense, the defendant must make restitution.

2
 Such a 

principle has its greatest scope in the area of quasi-contract, but it 
overlaps into many areas of equity. Even though there is no right to 
restitution in every case of unjust enrichment, all restitutionary 
claims are unified by the principle.

3
 

Assume that A has a right to sue B on the ground that A has paid 
money to B by mistake, or under compulsion, or under a contract 
that was void, or in any other situation in which B is enriched at the 
expense of A. If B is solvent, a personal action will satisfy A's 
claim. What should be the effect on this situation if, (a) B is bank-
rupt, or (b) B invests the money and it doubles in value? In case (a) 
it is arguable that since B should never have had the money, nor 
should his creditors. In case (b) it can be argued that neither B nor 
his creditors should reap the full measure of the profit which B has 
made out of money which he should never have had. Should A have 
it? Would it make any difference if the invested funds were part A's 
and part B's? We might here pose a further case (c). If B uses the 
money to pay off a mortgage on his property and is insolvent, should 
A be placed in the position, by subrogation, of the mortgagee? These 
are all interesting and difficult questions, to most of which the 
English cases provide answers. But the principles which govern the 
availability of a proprietary remedy have not been fully worked out. 
Indeed, it has been said with some justification that the law in this 
area lacks all coherence.

4
 What is clear is that the defendant's unjust 

enrichment is not of itself sufficient to give the claimant a proprie-
tary remedy. Equally clearly, a claimant who can establish his pro-
prietary rights by the tracing process may vindicate them without 
any need to rely on unjust enrichment.

5
 The account which follows 

shows that different rules currently operate at law and in equity, 
although Lord Millett took the opportunity in Foskett v McKeown

6 

to say that there is no sense in this, although it was not the occasion 
to explore the matter further. A single set of rules should suffice to 
identify the claimant's property, although the distinction between 
law and equity may be relevant to his claim. It seems likely, there-
fore, that a unified tracing process may eventually evolve. 

1 Restatement of Restitution, para.l. See (2003) 56 C.L.P. 289 (M. Gergen), discussing the 
draft Third Restatement of Restitution and Unjust Enrichment (due in 2008). 

1 Goff and Jones (6th ed.), p.15; Woolwich Equitable Building Society v IRC [1993] A.C. 70 
at 196. 

1 (1997) 50 C.L.P. 95 at 114 (A. Burrows). See also (1999) 115 L.Q.R. 469 (S. Evans); Law 
at the Centre (B. Rider ed.), p. 185 (R. Goode); (2002) 55 C.L.P. 263 (P. Jaffey); Rationaliz-
ing Property, Equity and Trusts (ed. Getzler), Ch.5 (G. Virgo); [2004] 12 R.L.R. 1 (R. 
Calnan). 

' Foskett v McKeown [2001] 1 A.C. 102. 
' Above, at 128. See his Lordship's extra-judicial views in (1998) 114 L.Q.R. 399 at 409 and 

[1999] \4Amicus Curiae 4. See also Smith, The Law of Tracing, pp.278-279. 
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C. Tracing at Common Law
7
 

23-044 A proprietary remedy is one which entitles a claimant to treat 
specific property, or a portion thereof, as his own. If the common 
law had developed a real action for chattels which entitled a claim-
ant to specific recovery, he would be able to demand the return of 
the chattel. But although the court recognised the claimant as being 
the owner, there was no such action at common law. The defendant 
had the choice of paying damages or returning the chattel. A discre-
tion to award specific recovery in an action in detinue was given to 
the court in 1854.

8
 

The claimant's ownership was relevant however in that his enti-
tlement was to the chattel or to its value—its full value that is, even 
if the defendant was insolvent, and not merely to a dividend in the 
insolvency. In the case of a loan, the claim for the money lent to an 
insolvent defendant would abate; it was something owed. The posi-
tion is different with the chattel; that was something owned. 

The question then arises whether this right is limited to the case of 
a specific chattel. Should this right not continue if the defendant had 
exchanged one chattel for another; or the chattel for a sum of 
money; or had spent that money on another chattel? The answer was 
given by Lord Ellenborough in Taylor v Plumer

9
: 

"It makes no difference in reason or law into what other form, 
different from the original, the change may have been made, 
whether it be into that of promissory notes for the security of the 
money which was produced by the sale of the goods of the princi-
pal, as in Scott v Surman^

0
 or into other merchandise, as in 

Whitecomb v Jacob,
n
 for the product of or substitute for the 

original thing still follows the nature of the thing itself, as long as 
it can be ascertained to be such, and the right only ceases when 
the means of ascertainment fail, which is the case when the sub-
ject is turned into money, and mixed and confounded in a general 
mass of the same description. The difficulty which arises in such a 
case is a difficulty of fact and not of law, and the dictum that 
money has no ear-mark must be understood in the same way; i.e. 
as predicated only of an undivided and undistinguishable mass of 
current money. But money in a bag or otherwise kept apart from 

7 (1966) 7 W.A.L.R. 463 (M. Scott); (1976) 40 Conv.(N.s.) 277 (R. Pearce); (1979) 95 L.Q.R. 
78 (S. Khurshid and P. Matthews); (1976) 92 L.Q.R. 360 at 364 et seq. (R. Goode); 
Laundering and Tracing (Birks ed., 1995), p.23 (P. Matthews). See Birks, An Introduction 
to the Law of Restitution, pp.358 et seq.; Goff and Jones (6th ed.), pp.95-104. 

8 Common Law Procedure Act 1854, s.78. Detinue has been abolished: Torts (Interference 
with Goods) Act 1977, s.2; but the discretionary power of the court to order specific 
recovery is retained by s.3. 

9 (1815) 3 M. & S. 562 at 575. 
10 (1742) Willes 400. 
11 (1710) Salk. 160. 
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other money, guineas, or other coin marked (if the fact were so) 
for the purpose of being distinguished, are so far ear-marked as to 
fall within the rule on this subject, which applies to every other 
description of personal property whilst it remains (as the property 
in question did) in the hands of the factor [the bankrupt] or his 
general legal representatives." 

In Taylor v Plumer,
12

 the defendant handed money to a stockbro-
ker, Walsh, to purchase bonds. Walsh instead purchased American 
investments and bullion and hurried off to Falmouth to sail to Amer-
ica. He was apprehended, and the investments and bullion were 
seized by the defendant. On Walsh's bankruptcy, his assignees in 
bankruptcy sought to recover them from the defendant. They failed. 
The investments were the ascertainable product of the defendant's 
money and owned by him. If the parties had been reversed, and the 
defendant had been suing for the recovery of the securities and 
bullion, his action would have succeeded, but the assignees would 
have had the choice of returning them or of paying their full value in 
damages; just as if Walsh had taken the defendant's coach and 
horses and had them in his possession on his bankruptcy. 

It is important to appreciate that the common law action of con-
version and the action for money had and received are personal 
actions as was detinue, though, as has been seen,

13
 the court may 

exercise a discretionary power to order the specific recovery of a 
chattel. Personal actions as a general rule abate in a bankruptcy, 
which is the normal situation in which tracing is attempted. In the 
conversion cases, however, full damages without abatement may be 
obtained against the trustee in bankruptcy if the chattel is not re-
turned.

14
 The claimant's proprietary rights are thus preserved to this 

extent.
15

 A claimant who can establish by tracing that the defendant 
has received his money will be able to bring a personal action for 
money had and received, but, if he cannot identify his money or its 
product in the defendant's hands after receipt, he will not recover in 
full if the defendant is bankrupt. If he can still identify his money or 
its product, then he may assert a proprietary claim at common law 
against the defendant's trustee in bankruptcy on the basis of legal 
ownership.

16
 

The crucial question at common law was whether there was iden-
tifiable property, the title to which did not pass to the defendant.

17
 In 

23-045 

12 (1815) 3 M. & S. 562; Re J. Leslie Engineers Co Ltd [1976] 1 W.L.R. 292 at 297. 
13 Above, para.23-044. 
14 (1979) 95 L.Q.R. 78 (S. Khurshid and P. Matthews); (1966) 7 W.A.L.R. 463 (M. Scott). See 

Giles v Perkins (1807) 9 East. 12; Scott v Surman (1742) Willes 400. 
15 (1976) 40 Conv.(N.s) 277 (R. Pearce); Goff and Jones (6th ed.), p.98, n.39. 
16 

Jones (EC.) & Sons (Trustee) v Jones [1997] Ch. 159; below. 
17 See (1966) 7 W.A.L.R. 463 at 481 et seq. 
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Banque Beige pour L'Etranger v Hambrouck
18

 money passing through 
substantially unmixed bank accounts was treated by the majority of the Court 
of Appeal as still identifiable. In Lipkin Gorman v Karpnale Ltd

19
 the House 

of Lords considered that the claimant firm could have traced at common law 
where money was drawn out of its client account by a partner, Cass, and paid 
to the Playboy Club. Although the claimant had no proprietary interest in 
the money in the account, the bank's debt was a chose in action which was 
the legal property of the claimant. This could be traced into its product, the 
money withdrawn (apparently even though Cass had legal title to that), and 
followed into the hands of the volunteer recipient. In Jones (F.C.) & Sons 
(Trustee) v Jones

20
 a partner withdrew £11,700 from a partnership account by 

cheques in favour of his wife after an act of bankruptcy on the part of the 
firm and the wife opened an account with a broker, into which the money 
was paid. The money was profitably invested and the wife received cheques 
from the broker for £50,760 which she paid into another account she had 
opened with R. Bank. The wife conceded that the trustee in bankruptcy was 
entitled to £11,700 but claimed to keep the profit. Her claim was rejected by 
the Court of Appeal. She had taken possession of money (£11,700) the legal 
title to which was vested in the trustee in bankruptcy under the insolvency 
legislation. He was entitled at common law not only to trace his property into 
its exchange product but also to trace any profit made from it. 23-046 It had 
been persuasively argued that Taylor v Plumer

21
 was in fact a decision on 

tracing in equity and thus not authority for the proposition that tracing into an 
"exchange product" is possible at common law.

22
 It is clear, however, that 

Taylor v Plumer has been accepted in the subsequent caselaw as authority for 
that proposition.

23
 In the Jones case Millett LJ. acknowledged that Taylor v 

Plumer was concerned with the rules of equity but held that this did not 
mean 

![1921] 1 K.B. 321. 
»[1991] 2 A.C. 548 (a personal action); (1991) 107 L.Q.R. 521 (P. Watts); [1992] Conv. 124 

(M. Halliwell); (1992) 5 M.L.R. 377 (E. McKendrick); All E.R.Rev 1992, p.262 (W.  
Swadling). It was conceded (p. 572) that the claimant's legal title to the money was not 
defeated by any mixing by Cass with his own money before payment to the club (cf. Bank 
of America v Arnell [1999] Lloyd's Rep. Bank. 399). Presumably mixing by the club would 
defeat a common law tracing claim. The claimant could have traced in equity, as Cass held 
the withdrawn money on trust for the firm. 5 [1997] Ch. 159; All E.R. Rev. 1996, p.366 (P. 

Birks and W. Swadling); (1997) 113 L.Q.R. 
21 (N. Andrews and J. Beatson); (1997) 11 T.L.I. 2 (P. Birks); (1997) 56 C.L.J. 30 (D. Fox); 
[1997] 5 R.L.R. 92 (R. Davern); (1997-98) 8 K.C.L.J. 123 (C. Mitchell); [1999] 7 R.L.R. 
55 (D. Fox); Smith, The Law of Tracing, pp.320-340. 1 (1815) 3 M. & S. 562; above. -

(1979) 95 L.Q.R. 78 (S. Kurshid and P. Matthews); [1995] L.M.C.L.Q. 240 (L. Smith); 
Laundering and Tracing (Birks ed., 1995), pp.49-51 (P. Matthews) and 297-298 (P. 
Birks). ' Banque Beige pour L'Etranger v Hambrouck, above; Lipkin Gorman v 

Karpnale Ltd, 
above; Agip (Africa) Ltd v Jackson [1991] Ch. 547, below. 
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that the common law did not recognise claims to substitute assets or 
their products. Thus the trustee in bankruptcy could follow the chose 
in action constituted by the partnership account into the cheques 
drawn on it, and could follow those cheques into the account with 
the broker, the cheques from the broker, and ultimately the chose in 
action constituted by the account with R. Bank. He was entitled at 
law to the balance in that account, whether greater or less than the 
original amount withdrawn from the partnership account. 

What the common law could not do was to provide full protection 
to the claimant in the most important type of case in which these 
questions arise: where the defendant has received the claimant's 
money, mixed it with other money in a bank account, and has gone 
bankrupt.

24
 In Agip (Africa) Ltd v Jackson the claimant sought to 

trace money transferred to the defendants as a result of the fraud of 
the claimant's accountant, who had changed the names on payment 
orders. The money had been paid out (to B Co. and thence to the 
defendants) by a London bank on the telexed instructions of a Tunis 
bank (where the claimant maintained an account), which then in-
structed a New York bank to reimburse the London bank. The defen-
dants had paid most of the money away, but part of it remained and 
was paid into court. Millett J.

25
 rejected the common law tracing 

claim on the ground that no physical asset of the claimant (such as a 
cheque or its proceeds) could be identified in the defendant's hands. 
Nothing but a stream of electrons passed between the banks as a 
result of the telegraphic transfers. The London bank paid with its 
own money, subject to reimbursement, and not with anything identi-
fiable as the product of the claimant's property. It was not possible 
to show the source from which the London bank was reimbursed 
without tracing the money through the New York clearing system. 
There it was mixed, which defeated the common law claim. The 
decision was upheld on appeal on the basis that mixing defeated the 
claim, although Fox L.J. (giving the only reasoned judgment) 
thought it did not matter that no cheque was involved.

26
 Lord Millett 

has restated the view that the common law cannot trace money 
transferred electronically both judicially and extra-judicially,

27
 and 

24 (1992) 45 C.L.P. 69 (P. Birks). For the view that mixing does not prevent common law 
tracing, see Smith, The Law of Tracing, pp.162 et seq. For the position at common law in 
respect of mixed or improved goods, see (1981) 34 C.L.P. 159 (P. Matthews). 

25 [1990] Ch.  265 at  286;  (1989) 105  L.Q .R. 528 (P.  Birks);  (1991) 107  L.Q.R . 71 (Si r Pete r  
M i l l e t t ) .  S e e  a l s o  B a n k  o f  A m e r i c a  v  A r n e l l  [ 1 9 9 9 ]  L l o y d ' s  R e p .  B a n k .  3 9 9 ;  ( 2 0 0 0 )  5 9  
C .L .J .  28  (D.  Fox).  

26 [1991] Ch.  547 at 565;  (1991) 50 C.L.J.  409 (C. Harpum); [1992] Conv.  367 (S. Goulding);  
Al l E.R. Rev. 1992,  259 (W. Swadling) . Tracing in equity was allowed;  below, para.23 -049.  
In Jones (F.C.) & Sons (Trustee) v Jones, above, i t  was not necessary to trace the pa ssage of  
t he  mon ey  t h r oug h  a  c l e ar i ng  sy s t em.  

27 El  Ajou v Dollar Land Holdings pic [ 1993] 3 All  E.R. 717 at 733 (not discussed on appeal  at  
[1994] 2 All E.R. 685); (1991) 107 L.Q.R. 71 at 74; (1995) 9 T.L.I. 35 at 39; [1999] 14 
Amicus Curiae 4. 
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it has found support elsewhere.
28

 It may be, however, that such 
money remains traceable at common law if it has not been mixed by 
passing through an inter-bank clearing system.

29
 

As we will see, mixing does not prevent tracing in equity, al-
though other limitations upon the availability of the equitable rem-
edy leave scope for tracing at common law. In practical terms, 
however, most of the situations in which a claim to trace arises are 
cases of money in mixed bank accounts, in which the common law 
remedy is not available. It has therefore limited practical importance 
at the present day. 

D. Tracing in Equity 

23-047 Equity has developed more sophisticated methods of tracing. The 
rules have developed, and are usually applied, in the context of 
property in the hands of trustees or other fiduciaries, and often on 
the bankruptcy of the fiduciary. But the rules apply also in a com-
mercial context; as where a vendor, in order to protect himself in a 
customer's bankruptcy, provides expressly that property shall not 
pass in goods supplied until payment. Equity will assist in the loca-
tion and preservation of traceable property by disclosure and in-
junctions.

30
 

23-048 i. Who is Entitled to Trace. The remedy in equity is not con-
fined to claims between trustee and beneficiary. Re Hallett

3
' decided 

that the remedy was not restricted to such a case but was available 
against other fiduciaries.

32
 

23-049 (a) Requirement of Fiduciary Relationship. The courts have in-
sisted that the existence of a fiduciary relationship is a prerequisite 
to tracing in equity, although this relationship need not exist be-
tween the parties to the action. In Re Diplock

33
 the action was not 

28 Nimmo v Westpac Banking Corporat ion [1993] 3 N.Z.L.R.  218;  Bank Tejarat  v Hong Kong  
and Shanghai  Banking Corporat ion (CI) Ltd [1995] 1 Lloyd's Rep.  239;  cri t icised (1995) 9  
T.L. I.  91 (P .  Birks).  Where a payment  i s  made between two bank accounts  telegraphical ly,  
e l ec t ron i ca l l y  o r  by  c he que ,  one  cho s e  i n  ac t i on  i s  red uc ed  o r  ex t i ngui s hed  and  a nothe r  
created, thus no property of the payer i s  obtained by the payee within the Thef t Act  1968; R. 
v  F r ed d y  [ 1 9 96 ]  A . C .  8 1 5  ( se e  n o w T h ef t  ( A m e n dm e nt )  A ct  19 9 6 ) .  

29 ( 1 9 9 5 )  5 4  C . L J .  3 7 7  ( A .  O a k l e y ) .  S e e  a l s o  S m i t h ,  T h e  L a w  o f  T r a c i n g ,  p p . 2 5 3 - 2 5 8 ;  
Rest i tut ion and Banking Law (F.  Rose  ed. ),  Ch.8 (L.  Smith);  (1997 -98)  8 K.C .L.J.  123 (C.  
Mitchell ) . 

30 Bankers Trust  Co v  Shapi ra [1980] 1  W.L .R . 1274;  A. v  C.  [1981] Q .B.  956;  In  re D .P.R .  
F utu r e s  L td  [1 9 8 9 ]  1  W . L . R .  7 78 .  F o r  c r os s - b o rd e r  t r a c in g ,  se e  [ 1 9 9 8]  6  R . L . R .  7 3  (G .  
Panagopoulos) .  

31 (18 80)  13  C h.D .  6 96  a t  709 .  
32 See Goff and Jones (6th ed.),  p. 106,  n.93,  where they point  out  how difficul t  i t  i s  to define  

p r e c i s e l y  w h o  i s  a  f i d u c i a r y .  T h e y  r e f e r  t o  t h e  a n a l o g y  o f  d e c i s i o n s  o n  t h e  S t a t u t e s  o f  
Limitat ion,  which suggest  that  "much depends on whether t he agent  i s  under a duty to keep  
s ep a r a t e  h i s  ow n  m o n e y  f ro m  h i s  p r i n c ip a l ' s  mo n e y . "  

33 [1948] Ch. 465. 
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against the executors, but against the innocent volunteers (the chari-
ties) to whom they handed the money. 

By his will Diplock gave the residue of his property on trust for 
such "charitable or benevolent.. . objects in England as my. . . 
executors . .. may in their... absolute discretion select." He and 
the executors thought that this was a valid charitable gift, but it 
was not.

34
 The executors distributed £203,000 among a consider-

able number of charitable institutions; and when the validity of 
the charitable gift was discovered, the next-of-kin claimed to 
recover the money from the charities. They succeeded in a per-
sonal claim

35
 and were also entitled to trace, the Court of Appeal 

laying down as the test that
36

: "equity may operate on the con-
science not merely of those who acquire a legal title in breach of 
some trust, express or constructive, or of some other fiduciary 
obligation, but of volunteers provided that as a result of what has 
gone before some equitable proprietary interest has been created 
and attaches to the property in the hands of the volunteer." 

Although a beneficiary is not normally regarded as the equitable 
owner of assets in an unadministered estate,

37
 the "equitable propri-

etary interest" was established for present purposes by the equitable 
claim by the claimants as next-of-kin against the executors; and this 
gave the claimants the right to trace against the charities. 

The requirement of a fiduciary relationship has been much criti-
cised,

38
 but has been accepted in modern decisions of the Court of 

Appeal
39

 and (although somewhat ambiguously) by the House of 
Lords in Westdeutsche Landesbank Girozentrale v Islington London 
Borough Council,

40
 where the principles established in Re Diplock 

were approved.
41

 In Foskett v McKeown,
42

 on the other hand, Lord 
Millett said that there was no logical justification for insisting on a 
fiduciary relationship as a precondition in equity, although such a 
relationship could be relevant to the claim. The issue, however, did 

34 A bo v e ,  pa r a . 1 5 - 05 5 ,  C hic h e s t e r  D i o c e sa n  F u n d  v  S i mp s o n  [ 1 9 44 ]  A . C .  3 4 1 .  
35 [1951 ]  A .C .  251 .  The  app ea l  t o  t h e  H ouse  of  Lor ds  conc er ned  on ly  t he  pe r sona l  ac t i on ;  

below, para.23-007. 
36 [1948] Ch.  465 at 530.  
37 

Commissioner of Stamp Duties v Livingston [1965] A.C. 694; above, para.2-020. 
38 ( 19 9 5 )  9  T .L . I .  1 2 4  a t  1 26  (P . B i r k s ) ;  G o f f  a nd  Jo n e s ,  p . 10 5;  B ri s to l  a n d  W est  B ui l d in g  

Society v Mothew [1998] Ch.l  at  23;  Smith,  The Law of  Tracing,  pp.  123-130 ,  340-347;  cf .  
(20 00)  53  C . L .P .  2 36  a t  266 -27 3  (P .  Kohler ) .  

39 
Aluminium Industrie Vaassen B.V. v Romalpa Aluminium Ltd [1976] 1 W.L.R. 676; Agip 
(Africa) Ltd v Jackson [1991] Ch. 547; Boscawen v Bajwa [1996] 1 W.L.R. 328 at 335; 
Jones (F.C.) & Sons (Trustee) v Jones [1997] Ch. 159. 

40 [19 96]  A .C .  6 69 .  S ee  (19 96 )  55  C .L .J .  432  ( G .  Jo ne s) ,  p o in t i ng  ou t  i ncon s i s t enc i es .  
41 ibid,  at  714.  But  see Al l E.R. Rev. 1996,  p.373 (P.  Birks an d W. Swadling);  [1997] Conv.  1  

at  4  (A.  Oakley).  
42 [20 01]  1  A .C .  102  a t  128 .  See  a l so  [ 1 999 ]  14  Amicu s  Cu r iae  4  ( Lo rd  M i l l et t );  Smal l ey  v  

Bra cke n  Pa r tner s  L td  [ 200 4]  W. T .L . R .  599 .  
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not arise in that case. So long as the traditional approach prevails, 
the position may be relieved by the apparent ease with which a 
fiduciary relationship may be recognised, as in most cases of com-
mercial fraud.

43
 

23-050 (b) Requirement of an Equitable Proprietary Interest. In the 
days before the fusion of the jurisdiction of law and equity, it was 
only possible to obtain equitable remedies if the litigation were "in 
equity." It is not therefore surprising that the test which has been 
laid down historically for the availability of equitable tracing is that 
the claimant should be entitled to an equitable proprietary interest; 
and this requirement of an equitable proprietary interest is distinct 
from absolute ownership at law. 

There seems to be no reason at all on the merits why the equitable 
tracing process should not be available also to the beneficial legal 
owner. All that should be required is a proprietary base. Indeed, it 
was arguable, before Re Diplock

44
 was decided, that this situation 

had been recognised by Banque Beige v Hambrouck.
45

 Atkin LJ. 
treated equitable tracing as a means of overcoming the common 
law's difficulty in identifying the claimant's money in a mixed 
fund

46
: 

"The question always was, Had the means of ascertainment 
failed? But if in 1815 the common law halted outside the bankers' 
door, by 1879 equity had had the courage to lift the latch, walk in 
and examine the books: Re Hallett's Estate.

41
1 see no reason why 

the means of ascertainment so provided should not now be availa-
ble both for common law and equity proceedings." 

It has been doubtful, since Re Diplock, whether equitable tracing 
will be available in the absence of some situation creating equitable 
as opposed to legal ownership.

48
 In Aluminium Industrie Vaassen 

B.V. v Romalpa Aluminium Ltd
49

 however, the Court of Appeal 

43 
Agip (Af rica) L td v Jackson,  above (seni o r  accountant  and  empl oyer ) .  

44 
[1948] Ch.  465;  (1971)  34 M.L.R.  12  (F.  Babafemi) .  

45 
[1921] 1  K.B.  321.  

46 
ibid.,  at  335;  cri ticised in Agip (Africa) Ltd v Jackson, above, for t reat ing common law and  
equitable remedies as the same. See also Chief Constable of Kent v V. [1983] Q.B. 34 at  41,  
per Lord Denning M.R. :  "I t  may be that  150 year  ago the common law hal t ed out side the  
banker 's  door,  but  for the l ast  100 yea rs,  since the fusion of  l aw and equity,  i t  has had the  
courage  to  l i ft  the  l atch,  walk in and examine the books:  see Banque Beige pour I 'Etranger  
v Hambrouck [1912] 1 K.B. 321 at  p.335, per Atkin LJ. and Re Diplock's Estate, Diplock v  
Win t le [1948]  Ch.  465 ,  per  Lord Greene M.R. "  

47 
(1880) 13 Ch.D.  696.  

48 
For arguments  to  the ef fect  that  l egal ,  as  opposed to  equitable ,  ownership i s  a  suf f i c ient  
basi s  for a  right  to  t race, see (1975) 28 C.L.P. 64 (A. Oakley);  (1976) 40 Conv.(N.s. )  227  
(R.Pearce );  Goff  and Jones (6th ed. ) ,  p .106.  

49 
[1976] 1 W.L.R. 676, below, para.23 -073;  cf. Re Andrabell Ltd [1984] 3 All  E.R. 407. See  
H e y d o n ,  G u m m o w  a n d  A u s t i n ,  C a s e s  a n d  M a t e r i a l s  o n  E q u i t y  a n d  T r u s t s  ( 4 t h  e d . ) ,  
pp.898, 906.  
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permitted tracing by a legal owner to whom a fiduciary duty was 
owed, although this point was not discussed. 

Consider this case; B owes £1,000 to his creditors and has only 
£100. He steals £1,000 from A and mixes that money in his account 
which now has £1,100. He now "owes" £2,000. Should the availa-
ble money be shared rateably between A and the creditors, or should 
A get back first his £1,000, which B should never have had? Com-
mon law tracing is not available because the funds are mixed; nor 
equitable tracing if there is no fiduciary relation between a thief and 
his victim. Fortunately Lord Templeman in Lipkin Gorman v Karp-
nale Ltd

50
 has approved Australian authority

51
 to the effect that a 

thief holds stolen money on trust for his victim, who can accord-
ingly trace it. Similarly, Lord Browne-Wilkinson has confirmed that 
the money is traceable on the ground that equity imposes a construc-
tive trust on a fraudulent recipient.

52
 

One question which came before the House of Lords in West- 23-051 
deutsche Landesbank Girozentrale v Islington London Borough Council

53
 

was whether the claimant bank retained an equitable proprietary interest in 
money paid to the defendant under a transaction (an "interest rate swap") 
which was ultra vires (so far as the defendant was concerned) and void. 
Tracing would in any event have been impossible because the money had 
been mixed with other money in an account and used for general 
expenditure, the account having been subsequently overdrawn several times.

54
 

The defendant now conceded personal liability to repay, the issue being 
whether compound interest could be awarded to the bank. Their Lordships 
unanimously agreed that the bank retained no equitable proprietary interest in 
the money, which, according to the majority, meant that there was no 
jurisdiction to award compound interest.

55
 Sinclair v Brougham,

56
 where the 

House of Lords had permitted tracing by creditors (depositors) of a bank whose 
business was ultra vires, was overruled. Although in the present case the 
bank's belief in the 

50 
[1991]  2  A.C.  548.  

51 
Bl ack  v  S .  F reedm an  & C o  (1910) 12 C.L.R. 105. See a l so Lennox Indus t ri e s  (C anada) L t d  
v  T h e  Q u ee n  (1987) 34 D.L .R .  297;  B i s h op s g a t e  I n v e s t m e n t  M a na g e m e n t  L t d  v  M a xw e l l  
[1993]  Ch.  1  a t  70;  G h a n a  C om m e rc i a l  B a nk  v  C ,  T h e  T i m e s ,  March  3 ,  1997.  

52 
W e st d e u t sc h e  L a n d e sb a n k  G i r o ze n t r a l e  v  I s l i n g t o n  L B C  [1996]  A .C .  669 a t  pp .715 -716  
(but  see doubt s  expressed  in  S ha l s o n  v  R u s s o  [2003] W.T.L.R .  1165  at  1202);  c f .  J on e s  
( F . C . )  &  S o n s  ( T r u s t e e )  v  J o n e s  [1 9 97 ]  Ch .  15 9  ( No  c on s t ru c t i v e  t ru s t  n o r  f i d uc i a r y  
relat ionship where wife obtained possession of,  but  not  t i t le to ,  funds of  bankrupt  partner  
sh i p .  Thus  on l y  t he  common l aw  t rac i ng  ru l e s  app l i ed ) .  See  a l so  Cham ber s ,  R e s u l t i n g  
Trusts ,    p.117,   preferring   a   resul t ing   t rust    analysis;   Smith,   The   Law   o f  Tracing,  
pp.343-347. 

53 
[1996] A.C. 669;  (1996) 112 L .Q.R. 521 (M. Cope);  [1996] R.L.R. 3 (P.  Birks);  (1996) 55  
C.L.J .  432  (G.  Jones);  (1996) 10 T .L. I .  84  (C.  Mi tchel l ) .  

54 
See below, paras 25-056, 25-057. 

"Above, para.23-016. 
se [1914] A.C. 398. Lord Goff would have allowed it to stand in the confined area of ultra 

vires loans. The present case did not involve loans. See (1997) 50 C.L.R 95 (A. Burrows). 
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23-052 

validity of the transaction was mistaken, it intended the money to 
become the absolute property of the defendant and had been pre-
pared to take the risk of insolvency. As a general rule, property in 
money passes even though a contract is void, although there may be 
limited exceptions in the case of "fundamental mistake" in the 
orthodox sense.

57
 Thus there was considered to be no moral or legal 

reason why, had there been an insolvency, the claimant should have 
had priority over general creditors. The defendant received the 
money neither as resulting trustee (because the property had passed, 
as intended) nor as constructive trustee (because it was unaware of 
the invalidity until after the money had been spent and its con-
science was thus unaffected) but was merely subject to personal 
liability at common law to repay. 

Grave doubt was cast on the correctness of Chase Manhattan 
Bank NA v Israel-British Bank (London) Ltd,

5S
 where the claim to 

trace money paid by mistake of fact
59

 to the defendant (now insol-
vent) was upheld on the basis that the claimant retained an equitable 
proprietary interest in the money. Lord Goff found it unnecessary to 
review that decision. Lord Browne-Wilkinson disagreed with the 
reasoning but considered that the result could be justified on the 
basis that the defendant bank became aware of the mistake within 
two days and retained the money in traceable form. Thus its con-
science was sufficiently affected to found a constructive trust.

60
 His 

Lordship could not have meant, however, that notice was sufficient 
to trigger a proprietary interest which the claimant could not other-
wise have asserted.

61
 

Essential to the reasoning in Westdeutsche was the fact that the 
bank intended the defendant to have the money. The position will be 
different in the absence of such an intention. In Clark v Ciitland

62
 a 

company director transferred company assets to trustees of a pen-
sion fund in breach of his fiduciary duty. As he acted without the 
company's authority, the transaction was void. It could not be said 
that the company intended the property to pass to the trustees. As the 

7 [1996] A.C. 669 at 690 (Lord Goff); [1996] 55 C.L.J. 547 and [1996] R.L.R. 60 (D. 
Fox). * [1981] Ch. 105; (1996) 16 L.S. 110 (W. Swadling); [1996] Conv. 86 (G. 

McCormack); 
(2001) 117 L.Q.R. 412 at 426 (A. Burrows). ' The personal action (subject to solvency) 

would now lie in cases of payment by mistake of 
law; Kleinwort Benson Ltd v Lincoln CC [1999] 2 A.C. 349. ' [1996] A.C. 669 at 715. 

The correctness of Chase Manhattan had been left open by the 
Privy Council in Re Goldcorp Exchange Ltd [1995] 1 A.C. 74. 1 See [1966] R.L.R. 3 at 

21 (P. Birks); (1996) 55 C.LJ. 432 (G. Jones); All E.R. Rev. 1996 at 
373 (P. Birks and W. Swadling); (1998) 12 T.L.I. 288 (W. Swadling); (1998) 114 L.Q.R. 
399 (Sir Peter Millett); Privacy and Loyalty (P. Birks ed.), pp.301-304 (D. Hayton) cf. 
[2004] 12 R.L.R. 1 (R. Calnan); Papamichael v National Westminster Bank pic [2003] 1 
Lloyd's Rep. 341 at 372. ! [2004] 1 W.L.R. 783. See also Criterion Properties pic v 

Stratford UK Properties LLC 
[2004] 1 W.L.R. 1846 (Lord Nicholls). 
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trustees were not purchasers, the company was entitled to trace into 
the pension fund assets. 

In the case of a voidable transaction (such as a contract induced 
by misrepresentation or undue influence), it is established that a 
claimant who elects to rescind can trace on the basis that the prop-
erty, having initially passed to the defendant, revests in equity in the 
claimant on rescission.

63
 The consequence of the property having 

initially passed to the defendant is that no constructive trust or other 
proprietary claim may normally be asserted in respect of the period 
prior to rescission, nor would any third party rights arising prior to 
rescission be affected.

64
 However, there appears to be some incon-

sistency in the principle that a party to a voidable transaction may 
trace on rescinding the contract, while a party to a void transaction is 
denied the right to trace, according to Westdeutsche Landesbank 
Gimzentrale v Islington LBC,

65
 on the basis that he intended the 

property to pass. As has been said, the concept of the property 
passing under a voidable transaction is inimical (in the absence of 
special circumstances) to the existence of either a constructive trust 
or a tracing claim.

66
 

There are some situations in which an equitable proprietary inter-
est has been held to remain in the transferor. Thus a payment in-
duced by forgery may be traced on the basis that equity imposes a 
constructive trust on a fraudulent recipient.

67
 An unusual situation 

arose in Callings v Lee,
6S

 where X agreed to find a buyer on behalf 
of the owners of land. He fraudulently procured registration in his 
own name, for no consideration and in breach of his fiduciary duty 
as agent, and mortgaged the land to Y. It was held that the equitable 
interest remained in the former owners, who never intended to trans-
fer the property to X. As the owners remained in occupation, they 
had an overriding interest enforceable against Y under the principles 
of land registration. The case was distinguishable from those involv-
ing a voidable contract procured by fraudulent misrepresentation, 

' Daly v Sydney Stock Exchange (1986) 160 C.L.R. 371; Lonrho pic v Fayed(No.2) [1992] 1 
W.L.R. 1; Halifax Building Society v Thomas [1996] Ch. 217; Shalson v Russo [2003] 
W.T.L.R. 1165; Privacy and Loyalty (P. Birks ed.), p.304 (D. Hayton); Goff and Jones (6th 
ed.), pp.89-92. * See Shalson v Russo, above. ' [1996] A.C. 669. The "revesting" theory was 

doubted by the Privy Council in Re Goldcorp 
Exchange Ltd [1995] 1 A.C. 74. See also (1997-98) 8 K.C.L.J. 147 at 152 (P. Oliver). ' 

Re dm Citterio Menswear pic [2002] 1 W.L.R. 2217 (no tracing where money loaned by 
company to director under voidable transaction was used to purchase house). ' Bankers 

Trust Co. v Shapira [1980] 1 W.L.R. 1274, as explained by Lord Brown-Wilkinson 
in the Westdeutsche case, at 716; cf. doubts expressed in Shalson v Russo [2003] W.T.L.R. 
1165. J [2001] 2 All E.R. 332; (2001) 117 L.Q.R. 381 (D. O'Sullivan); (2001) 60 C.L.J. 477 

(R. 
Nolan). See also Halley v The Law Society [2003] W.T.L.R. 845; (2004) 63 C.L.J. 30 
(T.Wu). 
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where the transferor intended the property to pass pursuant to the 
contract notwithstanding the vitiating factor. 

Many different views have been expressed by the judiciary and by 
academic commentators on the proprietary consequences of void 
and voidable transactions, and the principles have not yet been fully 
worked out. All that can be said with reasonable confidence is that 
rescission of a voidable contract revests the equitable interest in the 
claimant for tracing purposes.

69
 

As we have seen, the requirement of an equitable proprietary 
interest for tracing in equity is now satisfied in the case of bribes, on 
the basis that the defendant holds the bribe on constructive trust for 
his principal.

70
 An equitable proprietary interest normally goes hand 

in hand with a fiduciary relationship, assuming the latter is still 
required. A fiduciary relationship alone, however, is not a sufficient 
basis for tracing. Thus, assuming it is correct to call a person who 
dishonestly assists in a breach of trust a constructive trustee, no 
proprietary rights may be asserted against him if he has received no 
trust property.

71
 

23-053 ii. Unmixed Funds. The easy case is that in which there has 
been no mixing of the trust funds with the trustee's own money. If 
the trustee has sold the trust property, the beneficiary may take the 
proceeds if he can identify them. (If the purchaser had notice, the 
beneficiary may elect to take either the property or the proceeds.

72
) 

If the proceeds of sale have been used to purchase other property the 
beneficiary may "follow" them and may "elect either to take the 
property purchased, or to hold it as a security for the amount of trust 
money laid out in the purchase; or, as we generally express it, he is 
entitled at his election either to take the property, or to have a charge 
on the property for the amount of the trust money."

73
 The beneficiary 

is entitled to any profit even though the trustee could have made the 
purchase with his own money.

74
 Claims in equity will never, of 

course, be valid against a bona fide purchaser for value.
75

 If, how- 

9 See [2002] R.L.R. 28 (S. Worthington). See also [1999] 14 Arnicas Curiae 4 (Lord Millett), 
suggesting that a proprietary remedy in cases of voidable transactions should be available 
only where a money judgment would be inadequate; (2005) 121 L.Q.R. 123 W. Swadling), 
suggesting title does not revest at common law on rescission. 

0 Att-Gen for Hong Kong v Reid [1994] 1 A.C. 324; above, para.21-026. 
1 Above, para.12-011; (1995) 54 C.L.J. 377 at 383 (A. Oakley). 
2 See (1992) 45 C.L.P. 69 at 95 (P. Birks); Smith, The Law of Tracing, pp.377-383; Jones 

(F.C.) & Sons (Trustee) v Jones [1997] Ch. 159 (common law); (2002) 61 C.L.J. 423 at 447 
(C. Davis). 

3 per Jessel M.R. in Re Hallett's Estate (1880) 13 Ch.D. 696 at 709. 
4 See the example of the winning lottery ticket in Foskett v McKeown [2001] 1 A.C. 102 

at 134. 
5 Below, para.23-069. 
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ever, the property has come into the hands of an innocent volunteer, 
the tracing remedy lies against him while he retains it.

76
 

iii. Mixed Funds. The position is more complicated where the 23-054 
trustee has mixed the trust funds with other money, and possibly converted 
the mixed funds into other property. The position differs according to whether 
the claim is against the trustee (or his successors), or whether the ownership 
of the mixed fund must be apportioned between two trusts or a trust and an 
innocent volunteer. Also, there are special rules applicable to cases of mixed 
funds in bank accounts. 

(a) Position as Against the Trustee. The rule here is that the 23-055 
beneficiaries have a first claim over the mixed fund or any property 
purchased with it. The onus is on the trustee to prove that part of the mixed 
fund is his own. " . . .  if a trustee amalgamated [trust property] with his own, 
his beneficiary will be entitled to every portion of the blended property 
which the trustee cannot prove to be his own."

77
 Assuming the trustee can 

prove his contribution, the beneficiaries share any property purchased from 
the mixed fund with the trustee (or his successors), the shares being 
proportionate to the contributions. In Foskett v McKeown

7S
 the trustee used 

his own money to pay the first three premiums on a life assurance policy and 
trust money to pay the fourth and fifth, after which he died. It was held by a 
majority of the House of Lords that the beneficiaries were entitled to a 40 per 
cent share in the policy proceeds. The trustee had settled the policy on his 
children but they, being volunteer successors, could be in no better position 
than the trustee. Lord Millett expressed the rule as follows: 

"Where a trustee wrongfully uses trust money to provide part 
of the cost of acquiring an asset, the beneficiary is entitled at his 
option either to claim a proportionate share of the asset or to 

76 Below, para.23-066. As to whether he has any personal liability, see above, para. 12-
021. 

71'Levin on Trusts (16th ed.), p.223, quoted in Re Tilley's W.T. [1967] Ch. 1179 at 1182; 
Lupton v White (1808) 15 Ves.Jr. 432; Indian Oil Corp. Ltd v Greenstone Shipping S.A. 
[1987] 2 Lloyd's Rep. 286; (1987) 46 C.L.J. 369 (P. Stein); Coleman v Harvey [1989] 1 
N.Z.L.R. 723; Brinks Ltd v Abu-Saleh [1995] 1 W.L.R. 1478 Glencore International AC v 
Metro Trading International Inc. [2001] 1 Lloyd's Rep. 284. Contrary views expressed in 
Re Att-Gen'sReference (No.l of 1985) [1986] Q.B. 491 cannot stand in the light of Att-Gen 
for Hong Kong v Reid [1994] 1 A.C. 324; above, para.21-026. 

78 [2001] 1 A.C. 102; All E.R. Rev. 2000 at 320 (P. Birks and W. Swadling); (2000) 63 M.L.R. 
905 (R. Grantham and C. Rickett); (2000) 59 C.L.J. 440 (C. Rotherham); (2000) 14 T.L.I. 
194 (P. Jaffey); [2000] R.L.R. 573 (Sir Robert Walker); [2001] Conv. 94 (J. Stevens); 
(2001) 117 L.Q.R. 412 (A. Burrows); [2001] L.M.C.L.Q. 1 (D. Fox); [2003] 11 R.L.R. 57 
(C. Rotherham); Goff and Jones (6th ed.), pp.82 et seq. The dissenting judgments pro-
ceeded on the basis that, on the particular facts, the premiums paid with trust money did not 
add to the value of the policy, so that the beneficiaries were entitled only to the return of the 
sums paid with their money. 
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enforce a lien upon it to secure his personal claim against the 
trustee for the amount of the misapplied money. It does not matter 
whether the trustee mixed the trust money with his own in a 
single fund before using it to acquire the asset, or made separate 
payments (whether simultaneously or sequentially) out of the 
differently owned funds to acquire a single asset. . .  As against 
the wrongdoer and his successors, the beneficiary is entitled to 
locate his contribution in any part of the mixture and to subordi-
nate their claims to share in the mixture until his own contribution 
has been satisfied. This has the effect of giving the beneficiary a 
lien for his contribution if the mixture is deficient."

79
 

It has been held that the trustee is not to be treated as having made 
any contribution where he uses trust money in part payment for a 
property and provides the balance by borrowing on mortgage on the 
security of the property. Thus the beneficiaries take the whole of any 
profit.

80
 Even where the trustee has contributed his own money, the 

trust should take all the profit if the asset (such as a house) could not 
have been bought without the trust contribution, in contrast with the 
case where a trustee buys shares and could have bought fewer with 
his funds alone.

81
 

23-056 An extremely wide view of tracing into mixed funds emerged 
from dicta of the Privy Council in Space Investments Ltd v Cana-
dian Imperial Bank of Commerce Trust Co. (Bahamas) Ltd.*

2
 A 

bank trustee deposited trust money with itself under an express 
power to do so, and was then wound up. It was held that if a bank 
trustee misappropriated trust money for its own benefit, tracing 
would be possible. But where the mixing was done lawfully, as here, 
the trust money became the bank's, subject only to a personal obli-
gation to pay. Hence the beneficiaries had no interest in the bank's 
assets and were unsecured creditors. The settlor had accepted the 
risk of insolvency by allowing the deposit. Lord Templeman went 
on to discuss the position if tracing had been available, saying that if 
the beneficiaries could not trace their money into any particular asset 
belonging to the trustee bank, equity would allow them "to trace the 
trust money to all the assets of the bank and to recover the trust 
money by the exercise of an equitable charge over all the assets of 
the bank."

83
 The difficulty with this is that it suggests that if a 

commingled fund has been lost, the beneficiaries still have a propri-
etary claim to the trustee's remaining assets, which are impressed 

79
 [2001] 1 A.C. 102 at 131. 

™Davies (Paul A.) (Australia) Pty. Ltd v Davies [1983] 1 N.S.W.L.R. 440. 
81 

See Australian Postal Corporation v Lutak (1991) 21 N.S.W.L.R. 584; (1993) 13 L.S. 371 
(L. Aitken). This distinction seems to have been overloked in (2001) 117 L.Q.R. 366 (A.  
Berg). 

82 
[1986]  1  W.L .R.  1072.  See  al so  R o s s  v  Lo r d  A d v o c a t e  [1986] 1  W.L .R .  1077.  

83 
[1986] 1 W.L.R. 1072 at 1074. 
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with a charge. Such a view would be unfair to the general creditors, 
and is supported neither by principle nor by policy.

84
 

The point was discussed again by the Privy Council in Re Gold-
corp Exchange Ltd*

5
 where customers who had paid for bullion but 

had not taken delivery sought to trace into the assets of the now 
insolvent company. Save for one class of customers whose bullion 
had been segregated, the claim failed because the customers never 
had any proprietary rights in any bullion,

86
 nor in the money paid 

over, which had never been impressed with any trust.
87

 Thus they 
were simply unsecured creditors. As the customers had no proprie-
tary rights in the purchase money, it was unnecessary to consider 
whether they could have traced into the company's assets. It was 
doubted, however, whether Lord Templeman's dicta in Space In-
vestments

89
 could overcome the difficulty that the money had been 

paid into an overdrawn account. The dicta, it was said, were con-
cerned with tracing into a mixed fund, not a non-existent fund. 

In the case of the customers whose bullion had been segregated, 
only a small amount could be traced because it had been mixed with 
other bullion, depleted by withdrawals, and not replaced by the 
addition of other bullion.

89
 They could not improve their position by 

asserting an equitable lien over all the assets of the company in 
reliance on the dicta in Space Investments. It was accepted, how-
ever, that where a bank uses all borrowed money as a mixed fund for 
lending or investing, any trust money unlawfully borrowed by a 
bank trustee could be said to be latent in property subsequently 
acquired by the bank so that an equitable lien could be imposed on 
that property.

90
 In the present case there was no evidence that the 

bullion of these customers continued to exist as a fund latent in 
property vested in the company's receivers and no reason to favour 
them above other customers by the grant of a lien. Thus it was not 
appropriate to consider the scope of Space Investments nor its appli-
cation to trustees other than bank trustees. 

Although the Privy Council did not expressly reject Lord Temple-
man's observations (and it should be noted that his Lordship sat also 
in Re Goldcorp Exchange Ltd),

9}
 it has been said that after Re 

23-057 

1 See the cogent criticisms in (1987) 103 L.Q.R. 433 (R. Goode). 
5 [1995] 1 A.C. 74 (on appeal from New Zealand); (1994) 110 L.Q.R. 509 (E. McKendrick); 

(1994) 8 T.L.I. 91 (N. Richardson); (1994) 53 C.L.J. 443 (L. Sealy); All E.R. Rev. 1994 at 
40 (N. Palmer); above, para.3-021. > See now Sale of Goods (Amendment) Act 1995; 

(1996) 59 M.L.R. 260 (T. Burns); above, 
para.3-022 (co-ownership solution). 

' In contrast with Re Kayford Ltd [1975] 1 W.L.R. 279; above, para.2-010. * 
Above. 
' Applying Roscoe v Winder [1915] 1 Ch. 62; below, para.23-060. 
'Criticised (1994-95) 5 K.C.LJ. 143 (D. Hayton). 1 Above. 
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Goldcorp the dicta are "now as good as dead."
92

 This is reinforced 
by Bishopsgate Investment Management Ltd v Roman,

93
 where 

Maxwell pension funds were wrongly paid into the overdrawn ac-
count of a company now found to be insolvent. The Court of Appeal 
confirmed that there could be no tracing into an overdrawn bank 
account (whether overdrawn at the payment or later) and that no 
equitable charge could be imposed on the company's assets in reli-
ance on the dicta in Space Investments. The Privy Council in Re 
Goldcorp Exchange Ltd

94
 had rejected a wide interpretation of those 

dicta, which related specifically to tracing into a bank's credit bal-
ances where a bank trustee had wrongfully deposited trust money 
with itself.

95
 

23—058 (b) Position as Between Two Trusts, or Trust and Third Party. It 
may be, however, that the trustee has mixed the funds of two trusts, 
whether or not with his own,

96
 or has transferred the funds to an 

innocent volunteer, who has mixed them with his own. The rule here 
is that the two trusts, or the trust and the volunteer, share pan passu 
(i.e. rateably) in the mixed funds or any property purchased out of 
them.

97
 The position of the innocent volunteer is further dealt with 

below. 
Where there have been several victims but there is no realistic 

possibility that other claimants will seek to assert a charge ranking 
rateably with the claimant's, the claimant may be permitted to trace 
an amount in excess of that which he would obtain on a rateable 
division. Whether the rights of third parties may be raised as a 
partial defence to a tracing claim depends on the circumstances of 
each case.

98
 

23-059 (c) Bank Accounts. The mixing is likely, however, to occur in the 
context of a banking account, to which special rules apply. Again, it 
is necessary to distinguish the position as between trustee and bene-
ficiary and as between two trusts or trust and innocent volunteer. 
These rules govern the allocation of payments out of the mixed  

2 (1995) 9 T.L.I. 43 at 45 (P. Birks). See also ibid., p.78 (P. Oliver); Laundering and Tracing 
(Birks ed., 1995), pp.82-88 (S. Moriarty) and 294 (P. Birks). ' [1995] Ch. 211; [1996] 

Conv. 129 (A. Jones); below, para.23-061. See also Fortex Group 
Ltd v Macintosh [1998] 3 N.Z.L.R. 171; Box v Barclays Bank pic [1998] Lloyd's Rep. 
Bank. 185; Shalson v Russo [2003] W.T.L.R. 1165. 

1 Above. 
'[1995] Ch. 211 at 221-222. 'Any claim to ownership by the trustee will be governed 
by the principle discussed in 

paragraph (a) above. 1 Re Diplock [1948] Ch. 465. The principle was affirmed in Foskett 
v McKeown [2001] 1 

A.C. 102. ! El Ajou v Dollar Land Holdings pic (No.2) [1995] 2 All 
E.R. 213. 
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fund." The principle as between trustee and beneficiary is that the 
trustee is presumed to spend his own money first. 

In Re Hallett's Estate,
1
 Hallett, a solicitor, mixed with his own 

money certain funds from two trusts, one his own marriage settle-
ment of which he was trustee, and the other a trust of which a 
client, Mrs Cotterill, was beneficiary. At his death there were 
insufficient funds to pay his personal debts and to meet these 
claims. 

Three questions arose; (i) whether Mrs Cotterill, not being a 
beneficiary of a trust of which Hallett was a trustee, was entitled 
to trace on the ground of the fiduciary relationship; (ii) (assuming 
that she was) how to allocate the payments from the fund as 
between Hallett and the claimants; and (iii) as between the claim-
ants themselves. 

The Court of Appeal held that Mrs Cotterill was entitled to 
trace, and that the payments out must be treated as payments of 
Hallett's own money. This left sufficient to satisfy the claims of 
Mrs Cotterill and of the beneficiaries under the marriage settle-
ment, so the third question did not arise.

2
 

We are at present concerned with (ii). The other matters are 
discussed elsewhere.

3
 The reason given by Jessel M.R. for allocat-

ing payments to Hallett's money and not to the trust is that wherever 
an act "can be done rightfully, [a man] is not allowed to say, against 
the person entitled to the property or the right, that he has done it 
wrongfully."

4
 

It should be appreciated, however, that this principle operates in   23-060 
the context of a claim against a balance in the account, and does not derogate 
from the general principle, described above, that the beneficiaries have a 
first claim on any property bought out of a mixed fund.

5
 

In Re Oatway,
6
 the trustee withdrew money from the mixed fund 

and invested it. Later he withdrew the balance of the fund and  

99 In the case of insuperable accounting difficulties, these rules will not be applied. See 
Cunningham v Brown, 265 U.S. 1, 44 Sup.Ct. 424; 68 L.Ed. 873 (1923), where a tracing 
remedy was refused in respect of a mass of claims arising out of a fraud. Taft C.J. said "It 
would be running the fiction of Knatchbull v Hallett into the ground to apply it here." The 
claimants shared equally. 

1 (1880) 13 Ch.D. 696; see (1975) 28 C.L.P. 64 (A. Oakley). The principle has been applied 
to a common law claim to wrongly mixed oil; Glencore International AG v Metro Trading 
International Inc. [2001] 1 Lloyd's Rep. 284; [2001] L.M.C.L.Q. 449 (J. Ulph). 

2 In the court below, where, on the view taken by Fry J., the third question did arise, it was 
solved by applying the rule in Clayton's Case (1817) 1 Mer. 572. 

3 Above, para.23-049; below, para.23-062. 
4 (1880) 13 Ch.D. 696 at 727. 
5 Thus it cannot be relied on in a criminal case to show that the accused was withdrawing his 

own money; K. v Clowes (No.2) [1994] 2 All E.R. 316. 
6 [1903] 2 Ch. 356; Re Tilley's W.T. [1967] Ch. 1179 at 1185. 
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dissipated it. Joyce J. rejected the argument that the money drawn 
out first must be treated as his own, holding that the beneficiaries' 
claim must be satisfied from any identifiable part of the mixed fund 
before the trustee could set up his own claim. Thus the beneficiaries 
were entitled to the investments in priority to the creditors of the 
trustee. 

It is arguable that Re Oatway merely gives the beneficiaries a 
charge over the property rather than a right to assert that it has been 
purchased with their money. On this approach, any increase in the 
value of the property will remain available for the claims of any 
other beneficiaries whose money may have been subsequently 
mixed in the account.

7
 If the trustee is insolvent, this approach may 

also allow any increase in value to be available to the creditors, as 
there is little merit in permitting the beneficiaries to retrieve more 
than they have lost where the real contest is with the creditors.

8
 This 

factor must always be borne in mind when considering whether, 
theoretically, the tracing remedy ought to be available. The question 
is essentially one of competition between the beneficiary and the 
creditors. The House of Lords in Foskett v McKeown

9
 did

1
 not deal 

with the special rules relating to funds mixed in a current account, 
nor was the contest with creditors. The tenor of the majority judg-
ments, however, lends support to the view that the beneficiaries may 
assert their property rights without regard to policy factors of this 
kind. 

So far as claims against a bank balance are concerned, the rule is 
that tracing can succeed against a mixed fund in the bank account to 
the extent that the trust funds can still be shown to be there. If the 
account falls below that sum, that part of the trust money must have 
been spent.

10
 Later payments in are not treated as repayments of the 

trust fund unless the trustee shows an intention to do so." It is 
essential therefore to ascertain from the accounts the lowest balance 
in the fund; to that extent the tracing remedy is available against that 
balance. Of course the personal claim remains as to any shortfall, in 
cases where the trust money withdrawn cannot be followed into 
other property. Where the money has been withdrawn from the  

7 Such beneficiaries could not assert that the property was bought with their money if 
Clayton's Case applies, below, para.23-062. 

8 (1988) 37 King's Counsel 15 at 16 (G. Jones). The beneficiaries will be entitled to any 
profits if they can establish that the property was bought with their money; below para. 
23-065. 

9 [2001] 1 A.C. 102. 
10 In Roscoe v Winder [1915] 1 Ch. 62, 69 Sargant J. said that the tracing remedy applied to 

"such an amount of the balance ultimately standing to the credit of the trustee as did not 
exceed the lowest balance of the account during the intervening period." It may be other-
wise if "backwards tracing", below, becomes accepted; Smith, The Law of Tracing, p.354; 
(1999) 115 L.Q.R. 469 (S. Evans). 

1' Roscoe v Winder, above. See also Glencore International AG v Metro Trading International 
Inc. [2001] 1 Lloyd's Rep. 284, in the context of wrongly mixed oil. 
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account and paid into various different accounts, the beneficiaries 
can claim a charge over all such accounts and, as against the wrong-
doer, are not bound to identify one.

12
 This is because the payments 

derive from a fund which was subject to a charge in their favour. 
We saw that the Privy Council in Re Goldcorp Exchange Ltd

13
 23-061 

held that there could be no tracing of money paid into an overdrawn account, 
confirming the principle that later payments in are not normally treated as 
repayments to the trust.

14
 A related question is whether "backwards tracing" is 

possible, as where a trustee borrows money to buy a car and then repays the 
loan with trust money.

1S
 May the trust trace the car? In Bishopsgate 

Investment Management Ltd v Homan
16

 Leggatt L.J. firmly rejected the 
concept of tracing into an asset acquired by the trustee before the trust money 
was misappropriated and thus without its aid.

17
 Dillon L.J., however, regarded 

it as arguable that the beneficiary could assert a charge over an asset if there 
was a connection between the misappropriated money and the acquisition of 
the particular asset, as where the asset was bought with borrowed money and 
at the time of the borrowing it could be inferred that the trustee intended to 
repay with trust money.

18
 In this limited situation "backwards tracing" may be 

supportable, but to permit it on a wider basis would be contrary to the 
principles of tracing.

19
 

There is little English authority on the question whether the bene-
ficiaries may claim property purchased out of a mixed account when 
a sufficient balance remains to satisfy their claim. The point will be 
significant where the property purchased has increased in value, or it 
may be that the balance has been spent on a property which has 
made a smaller profit. Under Re Hallett

20
 the first expenditure is 

presumed to have been the trustee's money. Re Oatway
21

 is distin-
guishable because the balance has not been dissipated. Re Tilley's 
Will Trusts

22
 suggests that the beneficiaries must be content with a 

12 El Ajou v Dollar Land Holdings pic [1993] 3 All E.R. 717 at 735 (not discussed on appeal at 
[1994] 2 All E.R. 685); (1995) 9 T.L.I. 78 (P. Oliver). 

13 [1995] 1 A.C. 74; above, para.23-056. 
14 Roscoe v Winder, above (applied also in Bishopsgate Investment Management Ltd v Ho 

man, below). 
15 

If  the loan was secured,  subrogat ion t o  the securi ty  may assi s t ;  below,  para .23 -063.  
16 

[1995] Ch.  211;  above,  pa ra . 23 -057.  Henry J . ,  ag reed wi t h bot h j udgment s .  
17 

ibid. ,  at  221-222.  
18 

This  view was favoured in  Foskett  v  McKeown [1998] Ch.  265 at  283 -284 (C.A.),  but  was  
not  di scussed on appeal .  See al so (1995) 111 L.Q.R.  517 (Si r  Pete r  Mi l l et t ) ;  Laundering  
a n d  Tr a c i n g  ( B i r k s  ed . ,   19 9 5 ) ,  p . 18  ( D .  H a y t o n ) ;  S h al s o n  v  R us s o  [2 0 0 3 ]   W. T . L . R .  
1165. 

19 
(1995) 54 C.L.J .  377 at  414 (A.  Oakley);  (1998) 57 C.L.J.  218 at  219 (A. Te t tenborn);  cf ,  
S m i t h ,  T h e  L a w  o f  T r a c i n g ,  p p . 1 4 6 - 1 5 2 ,  3 5 4 - 3 5 6 ;  ( 1 9 9 9 )  1 1 5  L . Q . R .  4 6 9  a t  4 8 8  ( S .  
Evans);  cf .  Goff  and Jones (6th ed. ) ,  p .  114,  giving some support  to  the theory.  

20 
(1880) 13 Ch.  D.  696.  

21 [1903] 2 Ch. 356. 
22 

[1967] Ch.  1179,  below,  para .23 -065.  
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claim to the balance (or the second property, as the case may be).
23 

If the trustee is insolvent, the claims of the creditors must also be 
considered, as discussed above. In Foskett v McKeown,

24
 where the 

point did not arise, Lord Millett said "It is not necessary to consider 
whether there are any circumstances in which the beneficiary is 
confined to a lien in cases where the fund is more than sufficient to 
repay the contributions of all parties." It may be that the beneficiary 
will be allowed to "cherry pick" if the only contest is between the 
beneficiary and the wrongdoer, to avoid the wrongdoer being "left 
with all the cherries".

25
 

23-062 It remains to consider the position where the mixed funds in the 
bank account represent the funds of two trusts,

26
 or of a trust and an 

innocent volunteer. Here the rule in Clayton's case
27

 lays down that 
in the case of a current bank account, the first payment in is appro-
priated to the earliest debt which is not statute-barred; in other 
words, first in, first out. This is a rule which has some relevance and 
convenience in commercial matters. We have seen that it does not 
apply to accounts between trustee and beneficiary. Nor, it is submit-
ted, should it appear in any aspect of the present subject,

28
 but it has 

been applied as a means of determining entitlement in a mixed 
banking account between rival persons with a right to trace,

29
 and 

also between a person with a right to trace and an innocent volun-
teer.

30
 It never appears in any context other than that of a current 

bank account.
31

 Although the rule has been much criticised, the 
Court of Appeal has confirmed it as settled law, although subject to a 
contrary intention, express or presumed, and subject to exceptions as 

23 
See Birks, An Introduct ion to  the Law of  Rest i tut ion,  p.370;  (1995) 54 C.L.J.  377 at  416 (A.  
Oakley );  c f .  La un de r i ng  a nd  Tr ac i ng  (Bi rks ed. ,  1995),  pp.6 e t  se q .  (D.  Hayton) .  

24 
[2001] 1 A.C. 102 at 132. 

25 
Sha l s on  v  R u ss o  [2003]  W.T.L.R.  1165 at  1215;  B r ea ch  o f  T r us t  ( eds.  Bi rks and P ret to) ,  
pp.386 -387 (D .  Hayt on) .  

26 
If the t rustee 's own money i s  al so mixed, the principle  of Re Hallet t ' s Estate,  above, wil l  
apply to  determine withdrawals  to be al located to  the t rustee;  i .e .  he i s presumed to  spend  
hi s  own money be fo re  that  of  e i ther  t rust .  

27 
(1817) 1 Mer. 572;  (1963) 79 L.Q.R. 388 (D.  McConvil l e) ;  (1965) 6  W.A.L.R.  428,  at  437  
(P.  Higgins) .  cf .  R e Bri t i sh  Red C ross Balkan  F und [1914] 2  Ch. 419 (where later  subscrib  
ers  to  a  fund could not  c la im su rplus to  the exclusion of  ea r l i er  subscriber s ) .  

28 
(1963)  79  L .Q .R.  401 -402  (D .  McConvi l l e ) ;  La u n d e r i n g  an d  Tr a c i n g  (Bi rks ed. ,  1995) ,  
p .  1 4  (D .  H a y t o n) ;  Smi t h ,  T h e  L a w  o f  T r a c i n g ,  p .  1 8 9 .  S ee  t h e  Re po r t  o f  t he  R ev i ew  
Commit tee on Insolvency Law and Pract i ce  (1982,  Cmnd.  8558) paras  1076 -1080,  prefer  
ring a  rateable di stribut ion.  

29 
Re Hal let t ' s  Est ate  (1879) 13 Ch.D. 696 (Fry J. );  Re Stenni ng  [1895] 2 Ch.  433;  Re Diplock  
[1948]  C h .  465  ( t he  Na t i ona l  Ins t i t ut e  fo r  t he  Deaf ) .  I t  was  no t  app l i ed  in  R e  O n t a r i o  
S ec u r i t i e s  C o m m i s s i o n  (1986)  30  D .L .R .   (4t h )   1 ,  R e  R eg i s t e r e d  S e c ur i t i e s   [1991]    1  
N.Z.L.R .  545 o r  K e e f e  v  L a w  S o c i e t y  N . S .W .  (1998)  4 4  N .S.W.L.R.  45 .  

30 
R e  S t en n i n g  [1895]  2  Ch.  433;  M ut t o n  v  P e a t  [1899] 2  Ch.  556  at  560 ,  p e r  Bryne  J . ;  R e  
Di pl ock ,  above. 

31 
R e  D i p l o c k  [1948 ]  Ch .  465  a t  554  (T he  Roya l  Sa i l o r s  Orpha n  Gi r l s '  Scho o l  and  Home  
(Action 111C)). 
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established in the case law.
32

 The modern approach is to distinguish 
Clayton's case rather than to apply it, so that in effect it has become 
the exception rather than the rule. Little is required to displace it in 
favour of the part passu (rateable) approach, which is the "least 
unfair" method of apportioning loss.

33
 

As has been said, the presumptions discussed above only work if 
the withdrawals and deposits are modest in number and amount.

34
 If 

millions of pounds flow daily into and out of a bank, equity's rules 
and presumptions cannot identify the claimant's money. 

iv. Subrogation. This is a doctrine with common law and equi-
table origins whereby one person is entitled to stand in the shoes of 
another and assert that other's rights.

35
 The most common examples 

are insurance and suretyship. An insurer who pays the loss is enti-
tled to stand in the shoes of the insured and assert his rights against 
the wrongdoer. The House of Lords in Napier and Ettrick (Lord) v 
Hunter

36
 held that an insurer's subrogation rights should have pro-

prietary protection in the form of a lien (rather than a more onerous 
constructive trust) over damages paid to the insured by the wrong-
doer. Thus unsecured creditors would not benefit from the double 
payment at the expense of the insurer on the bankruptcy of the 
insured. 

In the insurance cases the payer is subrogated to the rights of the 
payee against third parties. In other cases the payer is subrogated to 
the rights of third parties against the payee, as where the payee has 
used the money to pay off creditors. Subrogation may assist where, 
because of the ultra vires doctrine, no direct action lies against the 
payee.

37
 In such a case the payer cannot be subrogated to any 

securities of the repaid creditors, otherwise he would be in a better 
position than an intra vires creditor.

38
 

23-063 

-Barlow Clowes International Ltd v Vaughan [1992] 4 All E.R. 22 (rule displaced by 
contrary intention where investors knew their money would be pooled); All E.R.Rev. 1992, 
at 207 (P. Clarke); [1993] Conv. 372 (J. Martin); (1993-94) 4 K.C.L.J. 86 (A. Jones). 

' Russell-Cooke Trust Co. v Prentis [2003] 2 All E.R. 478; [2003] Conv. 339 (M. Pawlow-
ski): All E.R. Rev. 2003, p.269 (P. Clarke). 

' See Goff and Jones (6th ed.), p. 115. The rule was not applied in Re Eastern Capital Futures 
Ltd [1989] B.C.L.C. 371, where it was impossible to attribute particular sums to particular 
claimants. 

'" See Mitchell, The Law of Subrogation; Goff and Jones (6th ed.), Ch.3; (1995) 54 C.L.J. 290 
(L. Smith). 

'' [1993] A.C. 713; [1993] Conv. 391 (A. Jones); (1993) 143 N.L.J. 1061 (J. Martin); (1993) 
109 L.Q.R. 159 (W. Gummow); (1998) 114 L.Q.R. 399 at 406 (Sir Peter Millett); [2004] 12 
R.L.R. 1 at 19 (R. Calnan). See also Lonrho Exports Ltd v Export Credits Guarantee 
Department [1999] Ch. 158 (if insurer recovers from the third party a sum greater than its 
entitlement by subrogation, it holds the surplus on trust for the insured). 

' See Wenlock (Baroness) v River Dee Company (1887) 19 Q.B.D. 155. 
'See Goff and Jones (6th ed.), p.162; Birks, Introduction to the Law of Restitution, 
pp.390-393. A surety, on the other hand, is entitled to be subrogated to any securities on 
paying the creditor. 
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In the context of tracing, the question is whether the claimant may 
be subrogated to the position of a secured creditor paid off by the 
defendant with the claimant's money. (If the creditor was unsecured, 
subrogation will not improve the claimant's position). In Re Dip-
lock

39
 the next-of-kin's money had been wrongly paid to hospital 

charities, two of which used it (innocently) to pay off secured and 
unsecured debts. It was held that there was no right of subrogation, 
because that would require reviving debts and securities which had 
been extinguished. This has long been criticised as allowing the 
unjust enrichment of the charities at the expense of the next-of-kin. 
The position was reviewed by the Court of Appeal in Boscawen v 
Bajwa.

40
 A building society advanced money for the purchase of 

property and the discharge of a legal charge on that property. The 
society intended to have a first legal charge on completion. It sent 
the money to the solicitor

41
 acting for itself and the purchaser, 

intending to retain the beneficial interest in the money until the 
security was in place, but its instructions were not carried out. The 
purchase was not completed, but the society's money was used to 
redeem the existing charge. It was held that the society was entitled 
to be subrogated to the position of the legal chargee. It would be 
unconscionable to assert that the charge had been redeemed for the 
landowner's benefit. 

23-064 The application of the doctrine to a loan which is valid, intended 
to be secured, and which is used to pay off a secured loan, is not 
surprising.

42
 However, the Court of Appeal took the opportunity to 

state that the doctrine applied in circumstances such as those of Re 
Diplock.

43
 The passage in that case which denied the remedy was 

considered difficult and in need of review in the light of later devel-
opments in the law of restitution. It could not be objected that the 
creditor's security had been extinguished: that was not a bar to 
subrogation but a precondition. What had motivated the Court of 
Appeal to deny the remedy in Re Diplock was a desire to avoid 
injustice to a charity which had redeemed a mortgage which the 
bank was content to leave outstanding indefinitely. "It may be 
doubted whether in its anxiety to avoid injustice to the hospital the 
court may not have done an even greater injustice to the next of kin, 
who were denied even the interest on their money."

44
 Instead of 

denying a remedy, the solution should have been to delay enforce-
ment of the revived security until the charity had had a reasonable 

39 [1948] Ch .  465 .  
40 [1996] 1  W.L .R.  328;  (1995)  9 T .L. I .  124 (P .  Bi rk s) ;  (1996) 55  C.L .J.  199 (N .Andrews);  

[1997] Conv.  1 (A. Oakley);  (1997) 3 Trusts  & Trust ees 18 (P.  M at thews).  See also Cast le  
Phi l l i ps  F in anc e  v  P idd in g ton  [ 199 5]  1  F .L .R .  78 3 .  

41 The so l e  pa r tner  wa s  su bs equ ent ly  ba nkr upt .  
42 See  Gof f  an d  J one s  ( 6 th  ed . ) ,  p .15 7 .  
43 Above.  
44 [1996] 1  W.L .R.  328 at  341 (Mil l et t  L . J. ) .  
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opportunity to obtain a fresh loan on suitable terms, which would 
now be possible as an application of the defence of change of po-
sition.

45
 

The House of Lords has recently examined the role of intention in 
subrogation.

46
 It was considered that in cases where the doctrine 

rested upon a contractual basis, as in the insurance cases, it was 
based on the common intention of the parties. However, no such 
intention was required where the claim was founded on the law of 
restitution (as in Boscawen v Bajwa

47
), where the aim was to reverse 

or prevent unjust enrichment. Where the claimant's money had been 
used to pay off a first chargee, the availability of subrogation did not 
depend on any common intention between the claimant and the 
second chargee or between the claimant and the payee that the 
claimant should be subrogated to the security of the first chargee. 
This issue was whether the second chargee would be unjustly en-
riched at the claimant's expense in the absence of such subrogation. 
Intention was, however, relevant to the question whether the enrich-
ment would be unjust: it would not be if the transaction had been 
intended to create merely an unsecured loan. 

v. Increase in Value. We saw that Jessel M.R. said in Re 23-065 
Hallett's Estate

48
 that where trust funds, unmixed, could be traced, the 

claimant could choose to take the property purchased with them, or to have a 
charge upon it for the amount; but that if property had been mixed with the 
trustee's own, and property purchased with the mixed fund, the claimant's 
remedy was that of a charge. Such a rule would mean, however, that the 
beneficiary would be able only to claim the original money taken (with 
interest, and in priority to the creditors) and that the trustee would keep all the 
profits. This would be a startling result; all the more so in view of the extreme 
strictness with which the courts deal with cases of profits made by 
trustees.

49
 

It is now confirmed that the appropriate remedy in such a situation 
is to allow the beneficiary to claim a share of the fund in the 
proportion which the original trust funds bore to the mixed fund at 
the time of the mixing. If the fund increased in value, it would be in 

' Below, para.23-070. 
5 Banque Financiere de la Cite v Pare (Battersea) Ltd [1999] 1 A.C. 221. Subrogation was 

held to apply only as between the claimant and the second chargee. See (1998) 114 L.Q.R. 
341 (P. Watts); [1998] 6 R.L.R. 144 (C. Mitchell); [1998] J.B.L. 323 (M. Bridge); (1999) 
115 L.Q.R. 195 (D. Friedmann); [1999] Conv. 113 (D. Wright); [1999] L.M.C.L.Q. 233 (T. 
Villiers). See also Cheltenham and Gloucester pic v Appleyard, The Times, March 29, 
2004. ' Above. See also Halifax pic v Omar (2002) 2 P. & C.R. 26, analysing the decision 

in 
Banque Financiere; [2003] L.M.C.L.Q. 6 (S. Midwinter). ! (1880) 13 

Ch.D. 696; above, para.23-059. ' Boardman v Phipps [1967] 2 A.C. 
46; above, paras 21-022 et seq. 
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23-066 

his interest to do so. If the fund decreased in value, it would be to his 
interest to have a charge. The principle of proportionate entitlement 
was conceded in Re Tilley's Will Trusts.

50
 In that case an executrix 

had paid small sums from an estate (in which she had a life interest) 
into her account, from which, with the aid of an overdraft facility, 
she purchased properties which increased in value. On her death the 
remaindermen claimed a share of the profits. Although the principle 
of proportionate entitlement was conceded, it was surprisingly held 
that the trust money had not been used in the purchase of the 
properties, but merely went in reduction of the overdraft. On that 
basis the beneficiaries were entitled only to the return of the money 
with interest. The matter has now been put beyond doubt by the 
House of Lords in Foskett v McKeown.

5
^ 

A trustee used £20,440 of trust money to pay for two of the five 
premiums on a life assurance policy which were paid prior to his 
death. On his death the proceeds of the policy were just over £1 
million. It was held that the beneficiaries were entitled to 40 per 
cent of this sum. The windfall was attributable to their property 
rights. Re Hallett's Estate

52
 was not authority for any proposition 

that the beneficiaries should be confined to a charge, as the fund 
in that case had diminished and only a charge was claimed. 

vi. The Innocent Volunteer. The tracing remedy is never avail-
able against a bona fide purchaser for value. A volunteer of course is 
in a different position. The usual rule is that they take the property 
subject to any equitable interest affecting it. In the tracing situation, 
however, it appears from Re Diplock

53
 that a person who receives a 

mixed fund bona fide
54

 but without payment (the innocent volun-
teer) is raised to a position equal to that of the equitable owner who 
is entitled to trace: 

"But this burden on the conscience of the volunteer is not such 
as to compel him to treat the claim of the equitable owner as 
paramount. That would be to treat the volunteer as strictly as if he 
himself stood in a fiduciary relationship to the equitable owner 
which ex hypothesi he does not. The volunteer is under no greater 
duty of conscience to recognise the interest of the equitable owner 
than that which lies upon a person having an equitable interest in 
one of two trust funds of 'money' which have become mixed  

50 
[1967]  Ch.  1179  at  1189;  (1968) 26 C.L. J .  28 (G.  Jones ) .  

51 
[2001]  1  A.C.  102.  

52 
Above. 

53 
[1948] Ch.  465.  

54 
A recipient who, although not dishonest, ought to have known that the money was not his is 
not an innocent volunteer; Boscawen v Bajwa [1996] 1 W.L.R. 328 at 337. 
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towards the equitable owner of the other. Such a person is not in 
conscience bound to give precedence to the equitable owner of 
the other of the two funds."

55
 

Thus the charities in Re Diplock were allowed to take rateably 
with the claimants; in other words, they were treated in the same 
way as they would have been if they had themselves been entitled to 
trace. This principle of rateable sharing applies whether the mixed 
property has increased or decreased in value.

56
 

We will see that, as far as the personal action in Re Diplock was 
concerned, the action against the volunteer could be brought only 
after the remedies against the personal representatives had been 
exhausted.

57
 Any money recovered from them reduced the sum 

recoverable from the volunteer. It is not clear whether the proprie-
tary action against a third party is similarly limited. Without sug-
gesting that there was any obligation to sue the executors before 
proceeding to trace against the volunteer, the Court of Appeal in Re 
Diplock took the preliminary view that "prima facie and subject to 
discussion"

58
 the next-of-kin's proprietary claim should be reduced 

by any amounts recovered from the executors. It is difficult to see 
why this should be so. Of course, the beneficiary should not recover 
twice over, but: 

"it should be no defence to the volunteer that the next-of-kin have 
recovered in personam against the executors. The executors 
should then be allowed to claim, as is an insurer in comparable 
circumstances, that part of the next-of-kin's fund which repre-
sents the difference between the total of the sums recovered from 
the executors and the volunteer and the loss suffered by the next-
of-kin."

59
 

Another solution is to require the claimant to sue the volunteer 
before suing the executors, who are liable only for that which cannot 
be recovered from the volunteer.

60
 

vii. Loss of Right to Trace. There are some situations in which   23-067 
the right to trace will be lost. Some of these have already been  

55 ibid. ,  at  524.  
56 F o s k e t t  v  M c K e o w n  [ 2 0 0 1 ]  1  A . C .  1 0 2  a t  1 3 2 .  T h e i r  L o r d s h i p s  d i s t i n g u i s h e d  i n n o c e n t  

vo lun t ee rs  w ho wer e  co n t r i bu tors  f r o m those  wh o we re  m er e ly  suc ce ss ors  i n  t i t l e  t o  t he  
wro ngd oe r  an d  i n  no  be t t e r  po s i t i on .  

57 Below,  p ara . 23 -07 8 .  
58 [1948] Q I .  465 at  556.  The dictum may be confined to claims a rising out  o f the admini st ra  

t ion of estates.  
59 Gof f  an d  Jo ne s  (6 th  ed . ) ,  p .11 5 .  
60 Thi s  i s  t he  ru l e  a do pt ed  b y  t he  Ne w Z ea l and  Ad min i s t ra t i on  A ct  195 2 ,  s .3 0 B(5 )  an d  t he  

Western Aust ral ia Trustee Act  1962,  s .65(7);  cf .  Trusts Act  (Queensland),  s .109,  whereby  
the t rust ee  must  be  sued before  t he t hi rd party .  
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mentioned, but they will be included here for the sake of com-
pleteness.

61
 

23-068 (a) The Property Ceases to be Identifiable. It is clear from the 
preceding discussion that tracing is not available to a claimant who 
cannot identify his property, for example where the trust funds or the 
proceeds of sale of trust assets have been dissipated.

62
 Of course, the 

personal action remains. 

23-069 

23-070 

 

(b) Bona Fide Purchaser.
63

 Where trust property has been trans 
ferred to a bona fide purchaser for value without notice, the latter 
must take free of the claims of the beneficiaries, which must be 
pursued against the proceeds of sale or against the trustee person 
ally.

64
 A purchaser in an arm's length transaction not involving 

investigation of title to land will not normally have constructive 
notice.

65
 This is not a species of the change of position defence 

because the consideration does not need to be adequate.
66

 

(c) Change of Position.
61

 The doctrine of change of position lays 
down that "the right of a person to restitution from another because 
of a benefit received is terminated or diminished if, after the receipt 
of the benefit, circumstances have so changed that it would be 
inequitable to require the other to make full restitution."

68
 It is the 

mechanism by which the tension between the right to restitution and 
the general interest in the protection of security of receipts is recon 
ciled.

69
 This doctrine, essential to any satisfactory system of restitu- 

tionary remedies, was accepted by the House of Lords in Lipkin 
Gorman v Karpnale Ltd?

0
 That case involved a personal action, but 

61 See also Goff and Jones (6th ed.), pp. 114-115, on the question how far the right to trace 
against an innocent volunteer is reduced by the amount recoverable from the trustee; Re 
Diplock [1948] Ch. 465 at 556. 

62 cf. Space Investments Ltd v Canadian Imperial Bank of Commerce Trust Co (Bahamas) Ltd 
[1986] 1 W.L.R. 1072, above, para.23-056. 

61 See Smith, The Law of Tracing, pp.386-396; [1999]  14 Amicus Curiae at 4 (Lord 
Millett). ""Thorndike v Hunt (1859) 3 De G. & J. 563; Thomson v Clydesdale 

Bank [1893] 
A.C.  282.  

65 
The posi t ion i s  the same as  in  the case of  pe rsonal  l i abi l i ty  for  r eceipt  of  t rust  p roperty;  
above, para. 12-018. 

66 
Lipkin  G orm an v  K arpnale  Ltd  [1991] 2  A .C.  548;  [1999] 7  R.L .R.  75 (K .  Barke r ) .  

67 
See Smith, The Law of  T racing,  pp.34-38.  For  comparat ive studies,  see [1999] 7  R.L.R. 92  
(P.  Hel lwege)  and [2000]  8  R.L.R.  1  (M.  Jewel l ) .  

68 
R est at em ent  of  R est i t u t i on,  para. 142.  It  i s  no defence to  the personal  rest i tut ionary claim  
that ,  because of  t ransact ions with thi rd part i es ,  the cla imant  has suffered no overal l  loss;  
K l e i n w o r t  B e n so n  L t d  v  B i rm i n g h am  C C  [1997] Q.B .  380.  

69 Nat ional  Ban k  o f  New Zeala nd  L td  v  Wai tak i  In t erna t ional  Pr oc ess in g  (N I)  L td  [19 99]  2  
N .Z .L.R .  211 .  

70 
[1991] 2  A .C.  548;  (1993 -94) 4  K .C.L. J .  93 (G.  Jones );  above ,  pa ra . 12 -020.  
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it is clear that the defence will be generally available. Indeed, their 
Lordships envisaged that it would encourage a more consistent ap-
proach to tracing at law and in equity. An earlier version of this 
defence can be seen in Re Diplock,

7
^ where innocent volunteers 

(charities) had spent the claimant's money on improvements and 
alterations to their own land. It was held that no charge should be 
imposed, because a charge is enforceable by sale and it would be 
harsh to make the volunteers sell their land. This has now been 
subsumed into the wider defence of change of position. Similarly 
where an innocent volunteer has spent his own money improving the 
claimant's property.

72
 It must be emphasised that there is no defence 

of "honest receipt".
73

 

The defence is available to an innocent defendant but not to a 
wrongdoer.

74
 Differing views have been expressed as to whether a 

defendant who, although honest, ought to have known that the prop-
erty was not his is "innocent" for this purpose.

75
 Mere carelessness 

on the part of the defendant is not a bar to the defence. Often the 
claimant has been careless in making the payment, and the court will 
not balance the fault of each party.

76
 However, conduct short of 

dishonesty may bar the defendant from relying on the defence, as 
where he suspected a mistake but made no enquiries. The question is 
not whether he was dishonest but whether, in the circumstances, it 
would be inequitable to allow the recipient to deny restitution.

77
 The 

recipient cannot rely on an illegal act as a change of position, even if 
he was unaware of the illegality.

78
 

The defence will operate to eliminate or reduce the claim where 
the defendant has disposed of money or other property in an excep-
tional and irretrievable manner in reliance upon the validity of his 
receipt of the claimant's property.

79
 The defence is not available 

1 
[1948] Ch. 465 at 546-548. 

2 Restatement of Restitution, para.178. 
3 Kleinwort Benson Ltd v Lincoln Council [1999] 2 A.C. 349. 
4 Lipkin Gorman v Karpnale Ltd, above; Cressman v Coys of Kensington (Sales) Ltd [2004] 

W.L.R. 2775. 
5 

Law Com. No.227 (1994), para.2.23; South Tyneside Metropolitan Council v Svenska 
International pic [1995] 1 All E.R. 545 at 569; Laundering and Tracing (Birks ed, 1995), 
p.158 (R. Nolan) and 325 (P. Birks); [2000] R.L.R. 1 at 16 etseq. (M. Jewell); cf. Goff and 
Jones (6th ed.), pp.833-834; [1996] R.L.R. 103 (R. Chambers); (2000) 14 T.L.I. 217 at 
223-227 (P. Birks). 

6 Dextra Bank & Trust Co. Ltd v Bank of Jamaica [2002] 1 All E.R. (Comm) 193. 
7 

Niru Battery Manufacturing Company v Milestone Trading Ltd [2004] Q.B. 895; [2003] 11 
R.L.R. 98 (A. Tettenborn). The approach of the Court of Appeal is criticised as muddying 
the waters in (2004) 120 L.Q.R. 373 at 377 (P. Birks), and also in (2004) 63 C.L.J. 276 (A. 
Burrows); [2004] 12 R.L.R. 155 (A. Tettenborn); (2005) 121 L.Q.R. 51 (E. Ellinger).  

8 Barms Mattos Jnr v MacDaniels Ltd [2005] 1 W.L.R. 247. 
9 

See Philip Collins Ltd v Davis [2000] 3 All E.R. 808 (overpaid royalties: partial defence 
where defendants had geared their outgoings to income over an extended period); cf. 
Hillsdown Holdings pic v Pensions Ombudsman [1997] 1 All E.R. 862 at 904 (no defence 
where money used to pay tax which was recoverable). 
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where a lender, at the direction of the defendant, pays money di-
rectly to a third party who then fails to repay the defendant, as in 
such a case the defendant has taken the risk of loss.

80
 

23-071 Where it is the claimant's property that has been disposed of, 
tracing will fail if neither the property nor anything representing it 
can be identified. The defence may then operate in the context of a 
personal claim against the defendant.

81
 Where the defendant still has 

the proceeds of the claimant's property
82

 but has disposed of his 
own in reliance upon ownership of the claimant's property, the 
defence may operate in the context of tracing. The payment of debts 
cannot normally be relied on as a change of position, as the defen-
dant was obliged to pay them in any event and there is no hardship 
sufficient to deny the claim.

83
 Where the defendant has used the 

claimant's money to pay off a secured debt, we have seen that the 
claimant may recover by being subrogated to the position of the 
repaid creditor.

84
 The defence of change of position is not available 

in the usual sense of eliminating or reducing the claim,
85

 but any 
hardship may be avoided by delaying enforcement by the claimant 
until the defendant has had a reasonable opportunity to obtain a 
fresh loan on suitable terms.

86
 The defence is not confined to cases 

of disposal of money or other property. It could apply in rare cases 
where the defendant has given up his job

87
 or performed services in 

reliance on entitlement to payment, although solicitors paid for serv-
ices under the terms of an invalid will were not entitled to the 
defence when sued for recovery of the payment: they took the risk of 
invalidity in view of their knowledge of the law.

88
 

23-072 The question which arose in South Tyneside Metropolitan Bor-
ough Council v Svenska International pic*

9
 was whether the defence 

3 Goss v Chilcott [1996] A.C. 788. The case involved a restitutionary claim for money 
advanced under a mortgage instrument which had become unenforceable. See also Rose v 
A1B Group (UK) pic [2003] 1 W.L.R. 2791. 

1 Above, para. 12-020. 
2 The defence would not apply where the defendant retains the claimant's actual property, 

such as a chattel. See Smith, The Law of Tracing, pp.35, 383-385. See also [2002] R.L.R. 
28 at 55-59 (S. Worthington). 

3 
Scottish Equitable pic v Derby [2001] 3 All E.R. 818. 

* Boscawen v Bajwa [1996] 1 W.L.R. 328; above, para.23-063. 
5 See Scottish Equitable pic. v Derby [2001] 3 All E.R. 818 (no defence where money used to 

pay off two-thirds of mortgage). 
' Boscawen v Bajwa [1996] 1 W.L.R. 328 at 341; (1995) 9 T.L.I. 124 (P. Birks). 7 See the 
discussion in Commerzbank AC v Price-Jones [2003] All E.R. (D) 303; (2004) 120 

L.Q.R. 373 (P. Birks). 
* Gray v Richards Butler (a Firm), The Times, July 23, 1996. 
'Above; criticised [1995] Conv. 490 (A. Jones); [1995] 3 R.L.R. 15 at 21 (A. Burrows); 

Laundering and Tracing (Birks ed., 1995), p. 168 (R. Nolan) and p.329 (P. Birks); All E.R. 
Rev. 1995, at 455 (W. Swadling); Goff and Jones (6th ed.), p.829; [2000] 8 R.L.R. 1 at 7-16 
(M. Jewell). 
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was available where the defendant had relied on the validity of 
certain ultra vires transactions (interest-rate "swaps") when enter-
ing into other irrevocable transactions ("hedges") prior to receipt of 
the claimant's money. It was held that the defence was not available, 
as, save in exceptional circumstances,

90
 it required reliance on actual 

receipt and not merely on events before the receipt. On that 
approach an employee who spent money on a holiday in reliance on 
the promise of a forthcoming bonus would have no defence if the 
bonus turned out to be ultra vires after payment, whereas an em-
ployee who spent an ultra vires bonus on a holiday would have.

91 

This inflexible approach is now discredited. Lord Bingham and Lord 
Goff, in a joint judgment of the Privy Council, suggested that acts 
done in anticipation of the payment may give rise to the change of 
position defence.

92
 A wide view of the defence was also supported 

by the Court of Appeal in Scottish Equitable pic v Derby.
93

 It was 
said that the defence requires a causal link between the mistaken 
payment and the change of position. An act by the defendant in 
reliance on the receipt is not essential, as shown by the example of 
the claimant's property being lost or stolen after receipt by the 
defendant. 

Another question which has recently been debated is whether the 
development of the defence of change of position leaves any scope 
for the defence of estoppel. Change of position can operate as a total 
or partial defence, whereas traditionally estoppel operates as a com-
plete defence. If the claimant mistakenly pays £10,000 to the defen-
dant, making no representation to support an estoppel, and the 
defendant changes his position as to £1,000 before the mistake is 
discovered, his change of position defence will extend only to 
£1,000. If the claimant had expressly represented that the £10,000 
was correctly due to the defendant, it would be inequitable of the 
defendant to rely on estoppel as to the whole amount, even though it 
is normally a complete defence.

94
 Tentative observations by the 

Court of Appeal in Scottish Equitable pic v Derby
95

 support the 
view that estoppel is too flexible to be regarded as an "all or noth-
ing" defence. On this approach, estoppel is unlikely to have a role in 

3 See Lipkin Gorman v Karpnale Ltd [1991] 2 A.C. 548 (total receipts reduced by winnings 
paid to Cass regardless of order). 1 [1995] 1 All E.R. 545 at 564-565. 2Dextra Bank & 

Trust Co. Ltd v Bank of Jamaica [2002] 1 All E.R. (Comm) 193 at 203; 
(2002) 118 L.Q.R. 209 (M. Mclnnes); (2002) 61 C.L.J. 301 (P. Watts); All E.R. Rev. 2002, 
p.316 (P. Birks and W. Swadling); [2002] 10 R.L.R. 107 (T. Akkouh and C. Webb). ' 

[2001] 3 All E.R. 818. See also Commerzbank AG v Price-Jones [2003] All E.R. 
(D) 303. 

' National Westminster Bank pic v Somer International (UK) Ltd [2002] Q.B. 1286. 5 Above; 
(2001) 117 L.Q.R. 14 (E. Fung and L. Ho); (2001) 60 C.L.J. 465 (P. Key); All E.R. 

Rev. 2001, p.330 and 2002, p.318 (P. Birks and W. Swadling); [2002] L.M.C.L.Q. 1 (P.  
Jaffey); [2002] 10 R.L.R. 174, 180 (G. McMeel). 
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this area, especially now that the change of position defence is no 
longer restricted to acts of reliance after receipt. 

23-073 viii. Retention of Title Clauses. In recent years the rules of 
equity have been utilised in the context of the supply of goods to 
manufacturers. By means of a retention of title clause, the supplier 
stipulates that the property in the goods shall not pass until pay-
ment.

96
 He may also seek to reserve ownership where his goods 

have been mixed with others in a manufacturing process, or of the 
proceeds of sale by the manufacturer on a sub-sale. He may further, 
by means of an "all-monies" clause, stipulate that the property shall 
not pass until all the buyer's obligations to him have been satisfied, 
not merely as to the particular consignment.

97
 Retention of title 

clauses are often called "Romalpa clauses," and take their name 
from the leading case, Aluminium Industrie Vaassen B.V. v Romalpa 
Aluminium Ltd.

9
* 

The claimant vendor sold aluminium foil to the defendant, a 
manufacturing company. One clause in the contract provided that 
legal ownership in the foil was not to pass to the defendant until 
payment. Until that time, the defendant could be required to store 
the foil in such a way that it was clearly the property of the 
claimant. Other clauses dealt with the position where the foil was 
mixed with other materials. The defendant company got into fi-
nancial difficulties and a receiver was appointed at a time when 
over £122,000 was owing to the claimant. The receiver certified 
that £35,152 in his hands represented the proceeds of sale of 
unmixed foil sold by the defendant to third parties. The claimant 
claimed priority in respect of that sum over the secured and 
unsecured creditors. The Court of Appeal, applying Re Hallett's 
Estate," upheld the claim. Although the third parties acquired 
title to the foil sold to them,

1
 the position as between the claimant 

and defendant was that the foil was the claimant's property, which 
the defendant was selling as agent. The defendant's position as 

96 
See  Sal e  of  Goods Act  1979 ,  s . 19 .  

97 
For  t he e f fect  o f  such  a  c l ause  i n  Sco t land ,  see A r m ou r  v  T h ys s e n  E d e l s t a h l w e r k e  A .G .  
[ 1 9 9 1 ]  2  A . C .  3 3 9 ;  ( 1 9 9 1 )   1 4 1  N . L . J .  5 3 7  ( B .  A v e r y ) ;  ( 1 9 9 1 )  5 4  M . L . R .  7 2 6  ( R .  
Bradgate). 

98 
[ 1 9 7 6 ]  1  W. L . R .  6 7 6 ;  ( 1 9 7 6 )  9 2  L . Q . R .  3 6 0 ,  5 2 8  ( R .  G o o d e ) ;  ( 1 9 7 6 )  3 9  M . L . R .  5 8 5  
(R.Prior);  (1977) 93 L.Q.R. 324 (D. Donaldson) and 487 (R. Goode);  (1977)  36 C.L.J.  27  
(J.  Farrow and N. Furey);  [1978] Conv. 37 (O. Wylie);  (1980) 39 C.L .J .  48 (J.  Thornley);  
(1980) 43 M.L.R .  489 ( W.  Goodhart  and G .  Jones );  [1994] Conv .  129 (G .  McCormack) .  
See Smith, Property Problems in Sale' ,  Goode, Proprietary Rights and Insolvency in Sales  
Transac tions;  McCormack,  Reserva t ion o f  T i t le ;  Wort hingt on,  Propr ie tary In teres t s  in  
Commercial Transactions.  

99 (1880) 13 Ch.D. 696. 
' See also Four Point Garage Ltd v Carter [1985] 3 All E.R. 12 (purchaser in good faith from 

buyer where resale in the ordinary course of business gets legal title even though, as 
between buyer and supplier, buyer did not get title); Sale of Goods Act 1979, ss.24, 25. 
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agent and bailee gave rise to a fiduciary relationship,
2
 which 

entitled the claimant to trace the proceeds of the unmixed foil and 
recover in priority to the secured and unsecured creditors. 

It was conceded in Romalpa that the defendant held the goods as 
bailee.

3
 Normally, however, the relationship of the parties under a 

title retention clause hardly fits the concept of bailment or agency. It 
has been held that if sub-sales are permitted, the normal implication 
is that the buyer will sell on his own account and not as fiduciary 
agent for the seller.

4
 But where the sub-purchaser's contract also 

contains a reservation of title clause, the unpaid vendor may assert 
title against the sub-purchaser until the latter has paid the pur-
chaser.

5
 

(a) Unmixed Goods. Retention of title clauses have proved ef- 23-074 
fective where, as in Romalpa, the property has retained its identity. In Clough 
Mill Ltd v Martin

6
 the Court of Appeal held that a clause reserving legal title 

to yarn until payment entitled the seller, on the buyer's insolvency, to recover 
unused yarn which had not been paid for. As no title passed to the buyer, the 
buyer could not be regarded as having created a (registrable) charge over the 
yarn in favour of the seller. Similarly in Hendy Lennox (Industrial Engines) 
Ltd v Grahame Puttick Ltd,

7
 where the seller reserved title to a diesel engine 

which had been used by the buyer as a major component of a diesel generating 
set. The seller's claim to ownership of the engine succeeded as the engine 
remained readily identifiable and could be disconnected quite easily from the 
generator. In Re Peachdart Ltd

8 
on the other hand, where leather was supplied 

for the manufacture of handbags, it was not regarded as retaining its identity 
even though it remained recognisable in the product. Thus the claim fell to be 
considered under the following heading. 

2 Such relationships are not always fiduciary; Hendy Lennox (Industrial Engines) Ltd v 
Grahame Puttick Ltd [1984] 1 W.L.R. 485; ReAndrabell Ltd [1984] 3 All E.R. 407; Napier 
and Ettrick (Lord) v Hunter [1993] A.C. 713 at 744. 

3 See Re Bond Worth Ltd, below. 
4 E. Pfeiffer Weinkellerei-Weineinkauf GmbH & Co v Arbuthnot Factors Ltd [1988] 1 W.L.R. 

150; Compaq Computer Ltd v Abercom Group Ltd [1991] B.C.C. 484. 
5 Re Highway Foods International Ltd [1995]  1  B.C.L.C.  209;  (1996) 55 C.L.J. 26 

(A.Tettenborn). 
6 [1985] 1 W.L.R. I l l ,  distinguishing Re Bond Worth Ltd, below, as to unused material. See 

All E.R. Rev. 1984 at 31 (N. Palmer); (1985) 135 N.L.J. 224, 271 (S. Jones); (1985) 36 
N.I.L.Q.   165   (McKee);   (1985)  44  C.L.J.   33   (J.   Thornely);   [1987]   Conv.  434  (J. 
Bradgate). 

7 [1984] 1 W.L.R. 485. The seller's proprietary claim to the engine was transferred to the 
proceeds of sale as the property in the engine had not passed to the defendant's customers at 
the time of receivership. As to other engines where the property had passed, see below. 

8 [1984] Ch. 131; All E.R. Rev. 1983, p.48 (N. Palmer); (1984) 100 L.Q.R. 35 (S. Whittaker); 
(1984) 43 C.L.J. 35 (J. Thornely); [1984] Conv. 139 (D. Milman). The contract expressly 
provided for a fiduciary relationship. 
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23—075 (b) Incorporation into Manufacturing Process. Vendors have 
been unsuccessful, however, where the property has been incorpo-
rated into a manufacturing process. In Re Bond Worth Ltd

9
 the 

vendor supplied fibre to the purchaser, which was spun into yarn 
with other fibre and used in the manufacture of carpets, becoming an 
inseparable component of the yarn and the carpets. The contract 
provided that "equitable and beneficial ownership" should remain 
with the vendor until payment. If resold, the vendor's rights should 
attach to the proceeds. If converted to other products, the vendor's 
rights should extend to those products. Upon the purchaser's insol-
vency £587,397 was owing to the vendor. The receiver held little 
raw fibre but much yarn and carpets. Slade J. rejected the vendor's 
claim to priority. The contract was primarily a contract of sale, 
whereby the legal title and the risk passed to the purchaser, who was 
at liberty to resell or use the fibre in the manufacturing process. The 
purchaser was neither an agent nor a bailee. The retention of title 
clause, upon its true construction, did not reserve full equitable 
ownership to the vendor, but gave the vendor an equitable charge 
over the fibre or its products. This charge, which was created by the 
purchaser company,

10
 was void for non-registration under the Com-

panies Act.
11

 Romalpa^
2
 was distinguishable, primarily because 

there the clause reserved legal ownership to the vendor.
13

 

The result was similar in Borden U.K. Ltd v Scottish Timber 
Products Ltd,

14
 where the vendor supplied resin to the purchaser, to 

be used in the manufacture of chipboard, of which it became an 
inseparable component. The contract reserved legal ownership in 
the resin to the vendor until payment, but did not purport to give the 
vendor rights over the chipboard. Upon the purchaser's insolvency, 
£318,321 was owing to the vendor. The Court of Appeal held that 
the clause merely reserved rights over the resin, which had dis-
appeared, leaving nothing to trace. There was no fiduciary relation-
ship, as the contract was a contract of sale, giving the purchaser 
liberty to use the resin in the manufacturing process, destroying its 
very existence. It was doubted whether the tracing remedy could 
ever apply when heterogeneous goods were mixed in a manufactur-
ing process wherein the original goods lost their character.

15
 If there 

was such a remedy, how could the value of the original goods be 
quantified? There had been no mixing in issue in Romalpa, where it 

9 [1980] Ch. 228. See also Tatung (U.K.) LtdvGalex Telesure Ltd [1989] B.C.C. 325. For the 
Australian position, see [1993] Conv. 375 (J. de Lacy). 

10 See Stroud Architectural Systems Ltd v John Laing Construction Ltd [1994] B.C.C. 18. 
11 s.95(l) of the Act of 1948; Companies Act 1985, ss.395-404. 
12 Above. 
13 Might the claimant in Romalpa have succeeded at common law? 
14 [1981] Ch. 25; doubted in (1992) 45 C.L.P. 69 at 98 (P. Birks). 
15 This view is not inconsistent with the retention of proprietary rights prior to such mixing; 

Clough Mill Ltd v Martin, above. 
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agent and bailee gave rise to a fiduciary relationship,
2
 which 

entitled the claimant to trace the proceeds of the unmixed foil and 
recover in priority to the secured and unsecured creditors. 

It was conceded in Romalpa that the defendant held the goods as 
bailee.

3
 Normally, however, the relationship of the parties under a 

title retention clause hardly fits the concept of bailment or agency. It 
has been held that if sub-sales are permitted, the normal implication 
is that the buyer will sell on his own account and not as fiduciary 
agent for the seller.

4
 But where the sub-purchaser's contract also 

contains a reservation of title clause, the unpaid vendor may assert 
title against the sub-purchaser until the latter has paid the pur-
chaser.

5
 

(a) Unmixed Goods. Retention of title clauses have proved ef- 23-074 
fective where, as in Romalpa, the property has retained its identity. In 
Clough Mill Ltd v Martin

6
 the Court of Appeal held that a clause reserving 

legal title to yarn until payment entitled the seller, on the buyer's insolvency, 
to recover unused yarn which had not been paid for. As no title passed to the 
buyer, the buyer could not be regarded as having created a (registrable) 
charge over the yarn in favour of the seller. Similarly in Hendy Lennox 
(Industrial Engines) Ltd v Grahame Puttick Ltd,

1
 where the seller reserved 

title to a diesel engine which had been used by the buyer as a major 
component of a diesel generating set. The seller's claim to ownership of the 
engine succeeded as the engine remained readily identifiable and could be 
disconnected quite easily from the generator. In Re Peachdart Ltd

8 
on the 

other hand, where leather was supplied for the manufacture of handbags, it 
was not regarded as retaining its identity even though it remained 
recognisable in the product. Thus the claim fell to be considered under the 
following heading. 

2 Such relationships are not always fiduciary; Hendy Lennox (Industrial Engines) Ltd v 
Grahame Puttick Ltd [1984] 1 W.L.R. 485; ReAndrabell Ltd [1984] 3 All E.R. 407; Napier 
and Ettrick (Lord) v Hunter [1993] A.C. 713 at 744. 

3 See Re Bond Worth Ltd, below. 
4 E. Pfeiffer Weinkellerei-WeineinkaufGmbH & CovArbuthnot Factors Ltd [1988] 1 W.L.R. 

150; Compaq Computer Ltd v Abercorn Group Ltd [1991] B.C.C. 484. 
5 Re Highway Foods International Ltd [1995]   1   B.C.L.C.  209;  (1996)  55  C.L.J.  26 

(A.Tettenborn). 
6 [1985] 1 W.L.R. I l l ,  distinguishing Re Bond Worth Ltd, below, as to unused material. See 

All E.R. Rev. 1984 at 31 (N. Palmer); (1985) 135 N.L.J. 224, 271 (S. Jones); (1985) 36 
N.I.L.Q.   165  (McKee);  (1985)  44  C.L.J.  33  (J.  Thornely);  [1987]  Conv.  434  (J.  
Bradgate). 

7 [1984] 1 W.L.R. 485. The seller's proprietary claim to the engine was transferred to the 
proceeds of sale as the property in the engine had not passed to the defendant's customers at 
the time of receivership. As to other engines where the property had passed, see below. 

8 [1984] Ch. 131; All E.R. Rev. 1983, p.48 (N. Palmer); (1984) 100 L.Q.R. 35 (S. Whittaker); 
(1984) 43 C.L.J. 35 (J. Thornely); [1984] Conv. 139 (D. Milman). The contract expressly 
provided for a fiduciary relationship. 
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23-075 (b) Incorporation into Manufacturing Process. Vendors have 
been unsuccessful, however, where the property has been incorpo-
rated into a manufacturing process. In Re Bond Worth Ltd

9
 the 

vendor supplied fibre to the purchaser, which was spun into yarn 
with other fibre and used in the manufacture of carpets, becoming an 
inseparable component of the yarn and the carpets. The contract 
provided that "equitable and beneficial ownership" should remain 
with the vendor until payment. If resold, the vendor's rights should 
attach to the proceeds. If converted to other products, the vendor's 
rights should extend to those products. Upon the purchaser's insol-
vency £587,397 was owing to the vendor. The receiver held little 
raw fibre but much yarn and carpets. Slade J. rejected the vendor's 
claim to priority. The contract was primarily a contract of sale, 
whereby the legal title and the risk passed to the purchaser, who was 
at liberty to resell or use the fibre in the manufacturing process. The 
purchaser was neither an agent nor a bailee. The retention of title 
clause, upon its true construction, did not reserve full equitable 
ownership to the vendor, but gave the vendor an equitable charge 
over the fibre or its products. This charge, which was created by the 
purchaser company,

10
 was void for non-registration under the Com-

panies Act." Romalpa
12

 was distinguishable, primarily because 
there the clause reserved legal ownership to the vendor.

13
 

The result was similar in Borden U.K. Ltd v Scottish Timber 
Products Ltd,'

4
 where the vendor supplied resin to the purchaser, to 

be used in the manufacture of chipboard, of which it became an 
inseparable component. The contract reserved legal ownership in 
the resin to the vendor until payment, but did not purport to give the 
vendor rights over the chipboard. Upon the purchaser's insolvency, 
£318,321 was owing to the vendor. The Court of Appeal held that 
the clause merely reserved rights over the resin, which had dis-
appeared, leaving nothing to trace. There was no fiduciary relation-
ship, as the contract was a contract of sale, giving the purchaser 
liberty to use the resin in the manufacturing process, destroying its 
very existence. It was doubted whether the tracing remedy could 
ever apply when heterogeneous goods were mixed in a manufactur-
ing process wherein the original goods lost their character.

15
 If there 

was such a remedy, how could the value of the original goods be 
quantified? There had been no mixing in issue in Romalpa, where it 

9 [1980] Ch. 228. See also Tatung (U.K.) Ltd v Galex Telesure Ltd [1989] B.C.C. 325. For the 
Australian position, see [1993] Conv. 375 (J. de Lacy). 

10 See Stroud Architectural Systems Ltd v John Laing Construction Ltd [1994] B.C.C. 18. 
11 s.95(l) of the Act of 1948; Companies Act 1985, ss.395-404. 
12 Above. 
13 Might the claimant in Romalpa have succeeded at common law? 
14 [1981] Ch. 25; doubted in (1992) 45 C.L.P. 69 at 98 (P. Birks). 
15 This view is not inconsistent with the retention of proprietary rights prior to such mixing; 

Clough Mill Ltd v Martin, above. 
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was conceded that the defendant was a bailee of the foil. In the 
present case, even if the vendor had acquired rights over the chip-
board, the claim would have failed for non-registration under the 
Companies Act. The vendor was similarly unsuccessful in Re 
Peachdart Ltd,

16
 where leather was supplied for the manufacture of 

handbags. The retention of title clause was held to create a charge 
over the handbags or their proceeds, which was void for non-
registration. In Chaigley Farms Ltd v Crawford, Kaye & Grayshire 
Ltd (T/A Leylands)

17
 the claimant supplied live animals for slaughter 

and processing. The retention of title clause was held to cover live 
animals only, as the claimant's title was extinguished on slaughter. 
The question of mixing was not in issue in Clough Mill Ltd v 
Martin,^ but the Court of Appeal there expressed the view that if 
the material is incorporated into other goods, it is assumed that they 
are owned by the buyer subject to a charge in favour of the seller, 
unless they are still in a separate and identifiable state. 

(c) Proceeds of Sale. Even where the seller's goods have not   23-076 
been amalgamated with others, claims to proprietary rights in the proceeds 
of sale have been unsuccessful. 

First, the claimant may fail because he cannot establish a fiduci-
ary relationship, which is necessary for tracing into a mixed fund.

19 

Such was the case in Re Andrabell Ltd,
20

 where a claim to the 
proceeds of sale of travel bags supplied by the claimant failed. The 
rights and duties of the parties were inconsistent with a fiduciary 
relationship and were merely those of debtor and creditor. Similarly 
in Hendy Lennox (Industrial Engines) Ltd v Grahame Puttick Ltd,

21 

where the claimant supplied engines for incorporation into genera-
tors. Where the property in the engines had passed to the defen-
dant's customers, the supplier's claim to the proceeds failed, 
because the terms of the contract (in particular the granting of credit) 
were inconsistent with a fiduciary relationship. 

Secondly, even if a fiduciary relationship can be established, the 
true analysis of the position is that the claimant has a charge over the 
proceeds,

22
 which will fail unless registered under the Companies 

Act. 

16 
Above.  

17 
[1996] B.C .C.  957;  (1997)  56 C.LJ .  28 (L.  Sealy );  [1998] Conv .  52 ( J .  de  Lacy).  

18 
Above.  See al so Specialist  Plant  Services Ltd v Braithwaite Ltd [1987] B.C.L.C. 1 (reten  
t ion o f  t i t l e  c l ause conce rning  part s  i nco rporated  int o machi nes,  and expressed t o  be a s  
surety for  debt ,  created charge which was void for  non -regi st ra t ion) .  

19 
Above,  para .23-049.  The t erms used in  the documents  a re  not  conclusive;  Compaq Com  
puter L td v Abercorn G roup Ltd [1991] B .C.C.  484.  

20 
[1984] 3  Al l  E.R.  407.  

21 
[1984] 1  W.L.R .  485;  above,  pa ra . 23 -074.  

22 
Re Peachdart Ltd [1984] Ch. 131;  Re Weldtech Equipment Ltd [1991] B.C.C.  16, (1991) 54  
M.L.R.  736 (J .  de Lacy);  Com paq Computer Ltd v  Abercorn Group Ltd,  above;  (1992) 51  
C.LJ. 19 (L. Sealy). 
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The reform of this area of the law, which has been called "a maze 
if not a minefield,"

23
 was considered by the Review Committee on 

Insolvency Law and Practice.
24

 Some of the Committee's proposals 
were enacted by the Insolvency Act 1986 in the case of corporate 
insolvency. The Act provides that an administrator may be ap-
pointed to manage the affairs of a company which is in financial 
difficulties.

25
 After the presentation of a petition for an administra-

tion order, no steps may be taken to enforce any security or to 
repossess goods under a retention of title agreement

26
 without leave 

of the court.
27

 Nor may any such steps be taken while an administra-
tion order is in force without the consent of the administrator or the 
leave of the court.

28
 Where any property of the company is subject 

to a security or goods are subject to a retention of title agreement, 
the administrator may dispose of the property or goods as if they 
were not subject to the security or the agreement, if the court is 
satisfied that the disposal would be likely to promote the purposes 
specified in the administration order.

29
 The net proceeds of the dis-

posal must be applied towards discharging the sums secured by the 
security or payable under the retention of title agreement.

30
 The 

object of these provisions is to enable the business to be kept as a 
going concern, for the benefit of all creditors. 

The real question, however, is whether retention of title clauses 
are desirable as a matter of policy. Save where construed as creating 
charges and hence registrable, they effectively create a hidden secu-
rity, enabling the seller to "leapfrog" other creditors.

31
 This objec-

tion could be overcome if all retention of title clauses were 
registrable, as has been proposed by the Law Commission.

32
 

6. THE PERSONAL ACTION IN DIPLOCK 

23-077   It will be recalled that in Re Diplock
33

 executors distributed large 
sums of money to numerous charities under the terms of a residuary 

23 
Hendy Lennox ( Indus t rial  Eng ines)  L td  v  Grahame Pu tt ick  L td  [1984] 1  W.L.R.  485  
at 493. 

24 
(1982 Cmnd. 8558),  paras 1587-1651. 

25 
Insolvency Act  1986,  s .8 .  

26 
Defined in  s .251 as  an  ag reement  which does  not  const i tute  a  cha rge but  which gives the  
sel l er  pri ori ty over  other  credi tors .  

" I n so l v en cy  A c t  19 86 ,  s . 1 0 .  
2S

ibid., s.ll. 
29

 ibid., s.15. See also s.43. 
30

s.l5(5). 
31 

See [1987] Conv. 434 (J. Bradgate). 
32 

Law Com. C.P. No. 164 (2002); Registration of Security Interests: Company Charges and 
Property other than Land; [2003] L.M.C.L.Q. 80 (G. McCormack); [2004] L.M.C.L.Q. 460 
(J. Glister). 

33 
[1948] Ch. 465, [1951] A.C. 251. (Where the earlier authorities are extensively reviewed).  
For a historical survey, see (1983) 4 Journal of Legal History 3 (S. Whittaker). 
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bequest which was subsequently held to be invalid. The misapplied 
money belonged, therefore, to the testator's next-of-kin, whose pro-
prietary claim to the money has already been considered.

34
 The next-

of-kin claimed alternatively that a direct personal action lay against 
the innocent recipients in equity. This claim succeeded in the Court 
of Appeal, whose judgment was unanimously affirmed by the House 
of Lords.

35
 Such an action may be brought by an unpaid or underpaid 

creditor, legatee or next-of-kin against the recipient, whether the 
latter is an overpaid creditor or beneficiary or a "stranger" having 
no claim to any part of the estate.

36
 While the common law action 

for money had and received was then confined to mistakes of fact,
37

 
it was held that the action in equity lay whether the mistake was of 
fact or, as in the present case, of law. The mistake in such a case is 
not that of the claimant, but that of the personal representative, who 
is not a party to the action. The claimant has no way of finding out 
whether the mistake was of fact or law, nor whether it was a 
mistaken or deliberate misapplication,

38
 hence "it would be a 

strange thing if the Court of Chancery, having taken upon itself to 
see that the assets of a deceased person were duly administered, was 
deterred from doing justice to a creditor, legatee or next-of-kin 
because the executor had done him wrong under a mistake of law."

39
 

The action will not lie against a bona fide purchaser without 23-078 
notice, but, as far as a volunteer is concerned, it is no defence that he was 
unaware of the mistake,

40
 "it is prima facie at least a sufficient circumstance 

that the defendant, as events have proved, has received some share of the 
estate to which he was not entitled."

41
 But the claim will fail if the claimant 

has acquiesced in the wrongful payment,
42

 or has failed to bring his action 
within the time permitted by the Limitation Act 1980.

43
 It is not settled 

whether the action lies against the recipient's successor in title.
44

 

34 
Above ,  pa ra . 23 -049.  

35 
[1951] A.C .  251 ( sub  nom.  M in is try  o f  H eal th v S im pson).  

36 
[1948] Ch.  465 at  502;  [1951] A.C .  251 at  269.  

37 
The act ion now l ies for recovery of money paid by mistake of law; Kleinwort Benson Ltd v  
L inco ln CC [1999 ] 2  A.C .  349.  

38 
I t  seems that  the act ion wi l l  l i e  where  the wrongful  payment  was del iberate :  [1951] A.C.  
251 at  270. 

39 
[1951] A.C.  251 at  270,  per Lord Simonds.  The per sonal  representat ive can  now hi msel f  
r ecover  from t he recipi ent  whet he r  t he mi st ake wa s o f  f act  o r  l aw;  above,  n . 37 .  

40 
Thi s  was,  however,  a  de fence t o  an a l t ernat i ve cl ai m based on const ruct ive t rusteeshi p;  
[1948] 1  Ch .  465 at  478.  

41 
[1948] Ch.  465 at  503,  per  Lord  Greene M.R.  

42 
[1951] A.C.  251 at  276.  

43 
By s.22,  the period i s  12 years .  (For c redi tors  the period i s  six years) .  See [1948] Ch. 465  
at  514. 

4 4
Goff  and Jones (6th ed. ) ,  p .695.  See al so para . 12 -020, n .12, di scussing  the point  in  the  
context  of  personal  l i abi l i ty for  receipt  of  t rust  property.  
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The personal action in equity lies for the principal sum only, 
without interest,

45
 and is subject to two further important qualifica-

tions. First, the direct claim against the recipient is limited to the 
amount which cannot be recovered from the personal representative, 
who is primarily liable.

46
 Thus the recipient will only be liable in 

respect of the whole sum if nothing can be recovered from the 
personal representative, for example because he is insolvent, or 
acted under a court order,

47
 or is protected by section 27 of the 

Trustee Act 1925.
48

 This limitation has been criticised.
49

 Why 
should the recipient's liability depend on the personal representa-
tive's solvency? The solution adopted in Re Diplock

50
 benefits the 

recipient at the expense of the personal representative, who, on 
paying the claimant, should be surrogated to the claimant's right to 
sue the recipient. Another solution might be to require the claimant 
to exhaust his remedies against the recipient before suing the per-
sonal representative.

51
 

The second qualification is that the action appears to be limited to 
claims arising out of the administration of estates.

52
 The action 

originated at a time when the Court of Chancery was attempting to 
acquire the jurisdiction then exercised by the ecclesiastical courts 
over the administration of assets,

53
 and is not necessarily available 

to beneficiaries of lifetime trusts.
54

 But subsequent cases indicate 
that the court is not unwilling to extend the action beyond the 
administration of estates. This approach is consistent with the doc-
trine of unjust enrichment.

55
 In Butler v Broadhead

56
 it was sug-

gested that the liquidator of a company had a sufficiently analogous 
position to that of an executor to allow a creditor of the company to 
recover from overpaid contributories in a winding-up, at any rate 
where the liquidator had not advertised for claims. But the action 

' Re Diplock, above. This is described as "curious" by Goff and Jones, toe. cit. at p.694. ' 
[1948] Ch. 465 at p.503. Here the executors paid £15,000 under a compromise approved by 

the court. For the position concerning the proprietary action, see above, para.23-049. 7 
For example, a Benjamin order (Re Benjamin [1902] 1 Ch. 723), giving him liberty to 

distribute on the footing that a particular person is dead. 'Above, para.17-015. ' See 
(1949) 65 L.Q.R. 37 at 44 (A. Denning); Goff and Jones, loc. cit. at p.694; (1983) 4 

Journal of Legal History 3 (S. Whittaker). D 
[1948] Ch. 465, [1951] A.C. 251. 
' See New Zealand Administration Act 1952; Western Australia Trustee Act 1962. 1 See 
[1951] A.C. 251 at 265-266, per Lord Simonds. ' See (1990) 49 C.L.J. 217 at 219 (C. 
Harpum). * Although if a trustee pays trust money under a mistake of fact (or now, by 
mistake of law) 

he may recover it, and may be compelled by the beneficiaries to do so: Re Robinson [1911] 
1 Ch. 502. 5 The question whether strict liability, subject to change of position, should apply 

to innocent 
receipt of trust property is discussed elsewhere. 5 [1975] Ch. 97. See also G.L. Baker Ltd 

v Medway Building and Supplies Ltd [1958] 1 
W.L.R. 1216; Nelson v Larholt [1948] 1 K.B. 339; Eddis v Chichester Constable [1969] 1 
All E.R. 566 (affirmed, without discussing this point, [1969] 2 Ch. 345). 



The Personal Action in Diplock 719 

was held to be barred by the Companies Act 1948.
57

 In Re J. Leslie 
Engineers Co. Ltd

56
 Oliver J. was prepared to allow a personal 

action where a liquidator claimed recovery of money paid to X after 
the commencement of a winding-up (the transaction being void 
under the Companies Act). But the claim failed because the liquida-
tor had not exhausted his remedies against the person primarily 
responsible, and, in any event, it appeared that X had given consid-
eration for the payment. 

Much criticism has centred around the apparent refusal of the 23-079 
House of Lords in Re Diplock

59
 to recognise the defence of change of 

position. Where the volunteer has received the money in good faith, his 
liability to repay it could cause hardship if he has acted to his detriment by 
spending the money in an exceptional and irretrievable manner. It will be 
recalled that in Re Diplock money had been paid to a hospital charity, and 
used in the erection of new buildings. This, it was considered, made it 
inequitable to allow tracing,

60
 but was no defence to the personal action.

61
 

Now that the House of Lords in Lipkin Gorman v Karpnale Ltd
62

 has 
accepted the defence of change of position, the Diplock personal action can 
develop on a fairer and more rational basis. 

Finally, it seems that the action does not lie if there was a suffi-
ciency of assets at the date of the payment to the defendant. Where 
the deficiency has arisen subsequently, the personal representative 
alone is liable.

63
 

57 
Now Compani es Act  1985,  s . 557.  

58 
[1976] 1  W.L.R.  292.  

59 
[1951] A.C. 251.  

60 
Above.  

61 
T h e  C ou r t  o f  A p p e a l  r e j e c t e d  t he  c l a i m  t h a t  t h e  v o l u n t e e r s  w e r e  pe r s o n a l l y  l i a b l e  a s  
constructive trustees,  holding that  they were not  under  any duty to  invest igate the val idi ty  
of the gift  and were ent i tled to assume that  the executors were act ing p roperly;  Re Diplock 
[1948] Ch.  465 at  477^ 179.  A f inding  of  const ruct ive t rusteeship would have resul t ed in  
liability to pay interest . See Westdeutsche Landesbank Girozentrale v Islington LBC [ 1996]  
A.C.  669.  

62 
[1991] 2  A .C.  548;  (1991) 50  C.LJ.  407 ( W.  Corni sh );  above,  pa ra . 23 -070.  

63 
See  P et e r s o n  v  P e t e r s on  (1866) L .R .  3  Eq.  111 .  
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1. GENERAL PRINCIPLES' 

AN outline of the nature of equitable remedies has already been   24-001 
given.

2
 Their characteristics, in relation to specific performance in 

particular, must now be examined. 

' See Fry, Specific Performance; Spry, Equitable Remedies; Jones and Goodhart, Specific 
Performance; Sharpe, Injunctions and Specific Performance. 2 

Above, para. 1-037. 
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724 Specific Performance 

A. Discretionary 

24-002 Specific performance, like other equitable remedies, is only given 
as a matter of discretion, although the discretion is exercised in 
accordance with settled principles.

3
 Thus there are some cases, nota-

bly contracts for the sale of land,
4
 where the claimant may expect to 

obtain specific performance as a matter of course, and other cases, 
such as contracts for personal services,

5
 where he may expect not to. 

The discretionary nature of the remedy is well illustrated by a con-
sideration of the matters, such as the conduct of the claimant, which 
the court may regard as a bar to specific performance.

6
 

B. Common Law Remedies Inadequate 

24-003 Equitable remedies are only available where common law reme-
dies are inadequate

7
; for example where the obligation is a continu-

ing one, necessitating a series of actions at law for damages,
8
 or 

where the loss would be difficult to quantify.
9
 But specific perform-

ance will not be available if, on the true construction of the contract, 
the parties have agreed that a specific sum of money is to be paid as 
an alternative to performing the contract.

10
 

C. Specific Performance is a Remedy in Personam" 24-004 An order of 
specific performance issues against the individual defendant. If the 
defendant is within the jurisdiction of the court and can be compelled 
personally to carry out his obligation, the court may order him to do so even 
though the subject-matter of the contract is outside the jurisdiction of the 
court. 

In Penn v Lord Baltimore
12

 the parties had entered into a written 
agreement fixing the boundaries of Pennsylvania and Maryland, 
the former of which belonged to the claimants and the latter 

3 Lamare v Dixon (1873) L.R. 6 H.L. 414; Haywood v Cope (1858) 25 Beav. 140 at 151 
(Romilly MR.). 

4 Below, para.24-014. 
5 Below, para.24-024. 
6 Below, para.24-033. 
7 Beswick v Beswick [1968] A.C. 58, below, para.24-047; Tito v Waddell (No.2) [1977] Ch. 

106 at 327. 
8 ibid., but see below, para.24-049. 
9 See, however, Co-operative Insurance Society Ltd v Argyll Stores (Holdings) Ltd [1998] 

A.C. 1. 
10 Legh v Lillie (1860) 6 H. & N. 165. 
11 Above, paras 1-008, 1-018. 
12 (1750)  1  Ves.Sen. 444; Richard West and Partners (Inverness) Ltd v Dick [1969] 

Ch. 424. 
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to the defendant. The claimants sued the defendant in England to 
have the agreement specifically performed, and one of the objec-
tions taken by the defendant was to the jurisdiction of the court. 
This objection was overruled by Lord Hardwicke on the ground 
that "the conscience of the party was bound by this agreement; 
and being within the jurisdiction of this court, which acts in 
personam, the court may properly order it as an agreement."

13 

Although the land was not within the jurisdiction, the defendant 
was, and the court would hold him in contempt unless he com-
plied. 

But this jurisdiction is not, perhaps so wide as might at first 
appear. The land in question was subject at that time to the Crown. 
The court was invited in Re Hawthorne

14
 to apply it to land in 

Saxony (not subject to the Crown) but refused to do so. It appears 
that the tendency of modern decisions is to restrict the limits within 
which this jurisdiction will be exercised.

15
 

D. Ensuring Observance 

Equitable remedies will never issue unless the court can ensure   24-005 
that they will be observed. As equity does not act in vain, specific 
performance will be ordered only where the defendant is in a position to 
comply. 

In Jones v Lipman
16

 the defendant entered into a contract to sell 
some land to the claimant, then sought to avoid specific perform-
ance by selling the land to a company acquired by him solely for 
this purpose and controlled by him. While specific performance 
would not normally be ordered against a vendor who no longer 
owned the property, here the defendant was still in a position to 
complete the contract, because the company was "the creature of 
the vendor, a device and a sham, a mask which he holds before his 
face in an attempt to avoid recognition by the eye of Equity."

17 

This specific performance was ordered against the vendor and the 
company. 

13 (1750) 1 Ves. Sen. 444 at 447. 
14 (1883) 23 Ch.D. 743. 
15 See per Parker J. in Deschamps v Miller [1908] 1 Ch. 856, at 863; Dicey and Morris, The 

Conflict of Laws (13th ed.), pp.952 et seq. See also Civil Jurisdiction and Judgments Act 
1982, s.30. 

16 [1962] 1 W.L.R. 832. And see Elliott v Pierson [1948] Ch. 452. 
17 ibid., at 836, per Russell J. 
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E. The Enforcement of Positive Contractual Obligations 24-006 Unlike 
injunctions, the remedy of specific performance is confined to the 
enforcement of positive contractual obligations. These obligations must be 
binding on the defendant.

18
 A prohibitory injunction is appropriate to restrain 

the breach of a negative contract, while a mandatory injunction is used to 
force the defendant to take positive steps to undo an act already done in 
breach of contract. But this classification is not inflexible. Even where the 
claimant wishes to enforce a positive contractual obligation, he may ask for 
an injunction instead of specific performance. The advantage of such a course 
is that an injunction can be obtained on an interlocutory basis, while 
specific performance cannot.

19
 It should also be added that specific 

performance does not lie against the Crown.
20

 

F. Time for Performance 

24-007 While specific performance is a remedy for breach of contract, it 
may in some circumstances be obtained before the time for perform-
ance has arrived. In Marks v Lilley

2
^ the claimant commenced an 

action for specific performance of a contract for the sale of land after 
the contractual completion date but without first having served a 
notice making time of the essence of the contract. It was held that 
this action was not premature, as the equitable right to specific 
performance, based on the defendant's equitable duty to perform his 
contract, had already accrued. But the court would not normally 
interfere before the time for performance had arrived, and a prema-
ture claimant may be penalised in costs. In Hasham v Zenab

22 

specific performance of a contract for the sale of land was granted 
even before the contractual completion date where the defendant 
had been guilty of anticipatory breach of contract.

23
 The order 

would not, of course, take effect before the fixed date. 

s For specific performance against a party estopped from denying the existence of a contract, 
see Spiw v Lintern [1973] 1 W.L.R. 1002; Worboys v Carter [1987] 2 E.G.L.R. 1. ' See 

Sky Petroleum Ltd v V.I.P. Petroleum Ltd [1974] 1 W.L.R. 576; Astro Exito Navegacion 
S.A. v Southland Enterprise Co. Ltd (No.2) [1983] 2 A.C. 787; Peninsular Maritime Ltd v 
Padseal Ltd (1981) 259 E.G. 860; Parker v Camden LBC [1986] Ch. 162. 3 Crown 

Proceedings Act 1947, s.21(l)(a). The proper remedy is a declaration. 1 [1959] 1 W.L.R. 
749. There is a breach of contract at law and in equity if completion does 

not occur on the contractual date, even though time has not become of the essence: Raineri 
v Miles [1981] A.C. 1050, below, para.24-036. 1 [1960] A.C. 316; (1960) 76 L.Q.R. 200 

(R.E.M.). This is similar to the position at law, 
where an immediate right to damages accrues upon an anticipatory breach of contract: 
Hochster v De la Tour (1853) 2 E. & B. 678. ' Anticipatory breach is not essential, but 

there must be a sufficient likelihood of breach; 
Spry, Equitable Remedies, p.77. See further Oakacre Ltd v Claire Cleaners (Holdings) Ltd 
[1982] Ch. 197. 
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G. Specific Performance and Damages or Compensation 

Damages may be awarded either in addition to or in substitution   24-008 
for specific performance.

24
 Similarly, there are some cases, involving 

misdescription in contracts for the sale of land, where the court may grant 
specific performance with compensation in the form of an abatement of the 
purchase price.

25
 

2. THE EFFECT OF AN ORDER OF SPECIFIC PERFORMANCE ON OTHER 

REMEDIES 

If specific performance is granted, but enforcement subsequently   24-009 
becomes impossible, what remedies are available to the claimant? 

A. Common Law Remedy not Excluded 

In Johnson v Agnew
26

 the claimant, having contracted to sell 
mortgaged properties to the defendant, obtained an order of specific 
performance. Subsequently, owing to the defendant's delay, the 
properties were sold by the mortgagees so that it became impossible 
to comply with the order. The price obtained by the mortgagees was 
lower than the contract price, so the claimant sought damages from 
the defendant at common law for breach of contract.

27
 The defen-

dant claimed that the claimant's election to seek specific perform-
ance was irrevocable, so that he could not claim damages at 
common law. The House of Lords found in favour of the claimant. 
Lord Wilberforce explained the vendor's position as follows: 

If a purchaser fails to complete, the vendor can treat this as a 
repudiation and claim damages for breach of contract, or he may 
seek specific performance. If he proceeds for these remedies in the 
alternative, he must elect at trial.

28
 If an order for specific perform-

ance is made, the contract still exists and is not merged in the 

24 L or d  C ai r n s '  A ct  1 8 5 8;  Ju d i c a tu r e  A c t  1 8 73;  b e l o w,  p a r a . 2 4 - 0 4 4 .  
25 B e l o w ,  p a r a . 2 4 - 0 4 4  ( d a m a g e s ) ,  a n d  p a r a . 2 4 - 0 3 9  ( c o m p e n s a t i o n ) .  S e e  a l s o  S e v e n  S e a s  

Propert i es Ltd  v Al -Essa [1988]  1 W. L.R .  1272  (speci fi c per formance  and damages com  
bined wi th  asset - f reezing i njunct i on) .  

26 [1980] A.C. 367; (1979) 95 L.Q.R. 321 (P.  Baker);  [1979] Conv.  293 (F.  Crane);  (1979) 42  
M .L.R . 696  (G.  Woodman);  (1980) 96  L.Q .R . 403  (M .  Hetherington);  (1980) 39 C .L.J .  58  
(A .  Oa kley) ;  ( 198 1)  97  L . Q .R .  2 6  (D .  Jac kso n) .  

27 Or,  a l t e rna t i ve ly ,  d ama ge s  un der  Lo r d  Cai rn s '  A ct ,  abo ve .  
28 S ee  Me n g L e o ng  De v e l op m e nt  P t e  L t d  v  J i p  H on g  T r a din g  C o .  P t e  L t d  [ 1 9 8 5]  A . C .  5 1 1  

( P . C . ) :  P  c l a i me d  i n  t h e  a l t e r n a t i v e  a n d  w as  aw a r d ed  da m a g e s .  V  a p p ea l e d  a g a in s t  t h e  
amount .  P i nsisted that  the damage s be  placed  wi th a stakeholder,  otherwise he would levy  
execution.  It  was held that P was estopped from later seeking speci fic performance.  He was  
not  bound to make an  elect ion at  that  s tage,  and could have retained the ri ght  to elect  unt i l  
a ft e r t he  appeal .  Here,  however,  he had  el ect ed  t o t ake  t he benefi t  o f t he  damages award ,  
and thereby rel inquished the right  to seek speci fic per formance.  The  reasoning is  c ri t icised  
a t  ( 1 9 8 5 )   1 0 1   L . Q . R .  3 0 9  o n  t h e  g r o u n d  t h a t  t h e  d a m a g e s  h a d  n o t  c o m e  u n d e r  P ' s  
control . 

24-010 
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judgment. If the defendant then fails to comply with the order, the 
claimant may apply either to enforce or to dissolve the contract. It 
follows from the fact that the contract still exists that the claimant 
can recover damages at common law. The argument based on irrevo-
cable election is unsound: "A vendor who seeks (and gets) specific 
performance is merely electing for a course which may or may not 
lead to implementation of the contract; what he elects for is not 
eternal and unconditional affirmation, but a continuance of the con-
tract under control of the court, which control involves the power, in 
certain events, to terminate it. If he makes an election at all, he does 
so when he decides not to proceed under the order for specific 
performance; but to ask the court to terminate the contract."

29
 If the 

claimant accepts a repudiation, he cannot afterwards seek specific 
performance, because the defendant has been discharged from fur-
ther performance by the claimant's acceptance of the repudiation. 
But if the claimant obtains an order of specific performance, and 
enforcement becomes impossible, there is no reason why the claim-
ant should be precluded from seeking a remedy at common law.

30
 

B. The Court's Discretion 

24-011 The control of the court is exercised according to equitable princi-
ples: the relief sought by the claimant will be refused if it would be 
unjust to the other party to grant it. In Johnson v Agnew

3}
 it was the 

purchaser's fault that it had become impossible to enforce the order, 
therefore the vendor was entitled not only to its discharge and the 
termination of the contract, but to damages at common law for 
breach of contract. 

C. Subsequent Performance Regulated by Terms of Order 24-012 
Although the contract still exists after specific performance is granted 
and does not merge into the order until the legal title has been conveyed, the 
rights under the contract may be affected by the order. By applying for 
specific performance, the claimant puts into the hands of the court how the 
contract is to be carried out: the performance of the contract is regulated by 
the provisions of the order and not those of the contract. In Singh v Nazeer

32
 a 

purchaser was granted specific performance of a contract for the sale of 
land. 

' [1980] A.C. 367 at 398 (per Lord Wilberforce). See also HUM v Christoforides (1992) 63 P. 
& C.R. 301; Homsy v Murphy (1997) 73 P. & C.R. 26. ' Damages are also available in 

lieu of specific performance under Lord Cairns' Act (below, 
para.24-044); Biggin v Minton [1977] 1 W.L.R. 701. ' Above. '• [1979] Ch. 474; criticised 

in (1980) 96 L.Q.R. 403 (M. Hetherington). cf. (1981) 97 L.Q.R. 
26 (D. Jackson). 
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The purchaser then delayed, so the vendor served a completion 
notice and claimed damages and forfeiture of the deposit. Megarry J. 
held that the completion notice was invalid. The machinery provi-
sions of the contract, for example as to mode and date of comple-
tion, were intended to apply to performance out of court. Once 
specific performance was granted, they must yield to any directions 
in the order. Unless the parties agree, the working out, variation or 
cancellation of an order for specific performance is a matter for the 
court. Applying these principles, a vendor who obtains specific per-
formance is not free to sell to a third party if the purchaser fails to 
comply with the order. Unless the purchaser agrees to the resale, the 
vendor's remedy in such a case is to apply to court either for en-
forcement of the order or for an order terminating the contract.

33
 

3. SPECIFIC PERFORMANCE IN PARTICULAR SITUATIONS 

It is a fundamental rule that specific performance will not be granted 
where the claimant would be adequately compensated by the com-
mon law remedy of damages.

34
 There are some situations, few in 

number, in which it is settled that the claimant may expect to obtain 
specific performance.

35
 There are also numerous situations in which it 

can firmly be said that the claimant will not be awarded specific 
performance. It may be that many of the arguments for restricting 
specific performance are no longer wholly convincing, and that the 
trend is towards expansion of the remedy.

36
 

24-013 

  

A. Contracts for the Sale of Land 

A claimant seeking specific performance of a contract for the sale 
(or other disposition) of land must first satisfy the requirements of 
s.2 of the Law of Property (Miscellaneous Provisions) Act 1989. 
These requirements apply also to a claim for damages. Section 2 
provides that a contract for the sale or other disposition of an interest 
in land can only be made in writing incorporating all the terms  

24-014 

1 GKN Distributors Ltd v Tyne Tees Fabrication Ltd [1985] 2 E.G.L.R. 181. (Vendor's claim 
against purchaser for declaration, forfeiture of deposit and damages dismissed.) 1 Button 

v Watling [1948] Ch. 26 at 36, affirmed [1948] Ch. 398. On the effect on the 
defendant's insolvency, see Freevale Ltd v Metrostore (Holdings) Ltd [1984] Ch. 199; 
[1984] Conv. 446 (D. Milman and S. Coneys); Amec Properties Ltd v Planning Research & 
Systems pic [1992] 1 E.G.L.R. 70 (insolvency of defendant before completion is no bar to 
specific performance). '  See Haywood v Cope (1858) 25 Beav. 140, per Romilly M.R. at 

151; Lamare v Dixon 
(1873) L.R. 6 H.L. 414. ' See generally (1984) 4 L. S. 102 (A. Burrows). See, however, 

Co-operative Insurance 
Society Ltd v Argyll Stores (Holdings) Ltd [1998] A.C. 1; below, para.24-021. 
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which the parties have agreed. The document must be signed by or 
on behalf of each party. Under the previous law the contract needed 
only to be evidenced in writing, and an oral contract could be en-
forced under the doctrine of part performance. The present rule 
leaves no scope for part performance, which can only cure eviden-
tial defects.

37
 Estoppel could apply in situations previously covered 

by part performance, although specific performance would not nec-
essarily be the remedy.

38
 

Assuming s.2 is satisfied, specific performance is readily granted 
to enforce a contract to create or convey a legal estate in land (for 
example, to sell land

39
 or to grant a lease) unless some special 

consideration arises to prevent it. It cannot however be said that the 
claimant is entitled to specific performance, as the order is always 
subject to the discretion of the court. 

Each piece of land is unique, and it is accepted as a general rule 
that an award of damages is not adequate compensation for the 
purchaser or lessee.

40
 If the purchaser does not acquire the land he 

will not have to pay the price, thus "the damages for loss of such a 
bargain would be negligible and, as in most cases of breach of 
contract for the sale of land at a market price by refusal to convey it, 
would constitute a wholly inadequate and unjust remedy for the 
breach. That is why the normal remedy is by a order for specific 
performance by the vendor of his primary obligation to convey, on 
the purchaser's performing or being willing to perform his own 
primary obligations under the contract."

41
 The court, treating each 

party equally, will also give specific performance to the vendor or 
lessor,

42
 although a monetary payment might be adequate com-

pensation. 
If a vendor fails to comply with the order, the purchaser may 

apply to the court for an order nominating some person to execute 
the conveyance in the vendor's name.

43
 

7 cf. Singh v Beggs (1996) 71 P. & C.R. 120 at 122, where this point is not taken. 
5 See Yaxley v Gotts [2000] Ch. 162; [2002] Conv. 216 (G. Griffiths). Remedies in estoppel 

cases are flexible, but specific performance could be granted; Spiro v Lintern [1973] 1 
W.L.R. 1002. See (1990) 10 L.S. 325 (L. Bentley and P. Coughlan). 

' On specific performance of options and rights of pre-emption, see Pritchard v Briggs 
[1980] Ch. 338; Sudbrook Trading Estate Ltd v Eggleton [1983] 1 A.C. 444. See also 
Berkley v Poulett (1976) 120 S.J. 836, above, para.12-035 (sub-purchaser). 

5 cf. Heydon, Gummow and Austin, Cases and Materials on Equity and Trusts (4th ed.), 
p.946, preferring the explanation that "the process of looking for, negotiating for and 
completing the purchase of land is a lengthy and irritating one;. . .  so that it is better to get 
specific performance .. . rather than get damages and use them to buy something similar." 
See also Law Com. No.238 (1996), para.9.3, n.5. 

1 Sudbrook Trading Estate Ltd v Eggleton, above, at 478. 
2 Cogent v Gibson (1864) 33 Beav. 557. 
3 Supreme Court Act 1981, s.39; Trustee Act 1925, ss.44(vi), 50; A.E.A. 1925, s.43(2). For 

other remedies, see above, para.24-010. 
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B. Contractual Licences 

It was at one time thought that specific performance would not be 24-015 
granted of a contractual licence to occupy land, on the ground that the licence 
created no estate in the land.

44
 This view has now been seen to be inconsistent 

with the court's power to grant an injunction to restrain the wrongful 
revocation of a contractual licence.

45
 Thus in Verrall v Great Yarmouth 

Borough Council
46

 the Court of Appeal affirmed the grant of specific 
performance to enforce a contractual licence whereby the National Front was 
to occupy the defendant's premises for the purpose of its annual conference. 
The remedy of damages would be inadequate as the claimant could not find 
any other premises. Roskill LJ. held it to be the duty of the court "to protect, 
where it is appropriate to do so, any interest, whether it be an estate in land or 
a licence, by injunction or specific performance as the case may be."

47
 

C. Contracts for the Sale of Personal Property 

Chattels and stocks and shares do not usually possess such indi- 24-016 
vidual character as land. Most commercial contracts for the purchase of 
goods,

48
 or for a loan of money,

49
 or contracts for the purchase of government 

stock, will not be specifically performed.
50 

But if stocks or shares cannot 
always be bought in the market, the court may order specific performance

51
; 

or where a chattel has especial value by reason of its individuality, beauty or 
rarity.

52
 Indeed, in such situations, there is an ancient jurisdiction to order the 

specific recovery of such a chattel if wrongly detained.
53

 Where specific 
performance of a contract to sell a house is granted, the remedy is also 
available in respect of a related contract to sell the chattels in it.

54
 

44 
Boo ker  v  P alm er  [19 42]  2  A l l  E .R .  674  a t  677 ,  per  Lor d  Gr een e  M. R .  

45 Winter Garden Theatre (London) Ltd v Millennium Productions Ltd [1948] A.C. 173. 
46 

[1981] Q.B. 202;  [1981] Conv. 212 (A.  Briggs).  See also Tanner v Tanner [1975] 1 W.L.R.  
1346 at  1350.  

47 
[1981] Q.B.  202 at  220.  

48 Dominion Coal Co. Ltd v Dominion Iron and Steel Co. Ltd [1909] A.C. 293; Cohen v Roche 
[1927] 1 K.B.  169; Socie te Des Industries Metallurgiques S.A.  v The Bronx Engineer ing  
Co. Ltd [1975] 1 Lloyd's Rep. 465. See the examples given by Goff LJ. in Price v Strange 
[1978] Ch.  337 a t 359.  

49 South African Territories Ltd v V/allington [1898] A.C. 309.  
50 

C u d  ( o r  C u d d e e )  v  R u t t e r  ( 1 7 2 0 )  1  P . Wm s .  5 7 0  ( S o u t h  S e a  B u b b l e  S t o c k ) ;  M a s o n  v  
Armi tage (1806) 13 Ves.J r .  25.  

51 
Duncuf t  v  A lbrecht  (1841)  12 Si m.  1 89;  (1953) 51 Mi ch .L.R .  408 (A.  Neef ) .  

52 
Falcke v G ray (1859) 4  Dr .  651;  Phi l ips v Lam din [1949] 2  K.B .  33.  

53 
Pusey v Pusey (1684) 1  Vern .  273 (an ant i que horn,  supposedl y gi ven by Ki ng Canut e ) ;  
Duke of  Somerset  v Cookson (1735) 3  P.Wms.  390 (an al t ar  piece);  Fells  v Reed (1796) 3  
Ves.J r .  70;  ( the tobacco box of  a  c lub ) .  

M
 Record v Be ll  [1991] 1  W.L.R.  853.  
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Further, the Sale of Goods Act 1979,
55

 s.52 (replacing earlier 
legislation) enables the court to order specific performance of a 
contract for the sale of specific or ascertained goods, either uncondi-
tionally, or upon such terms as to damages, payment of the price or 
otherwise as to the court may seem just. The power is discretionary, 
and it must still be shown that the remedy of damages is inade-
quate.

56
 It was intended to broaden the scope of the remedy of 

specific performance in connection with the purchase of chattels, but 
less use has been made of it than might have been expected.

57
 In 

Cohen v Roche,
58

 the claimant agreed to purchase from the defen-
dants a set of eight Hepplewhite chairs. This was a contract for the 
sale of specific goods; but McCardie J., finding that the chairs were 
"ordinary articles of commerce and of no special value or interest," 
refused to order specific performance and awarded damages. In 
Behnke v Bede Shipping Co.,

59
 Wright J. made an order for specific 

performance of a contract for the sale of a ship, being satisfied that 
the ship was of peculiar and practically unique value to the 
claimant. 

The boldest exercise of jurisdiction was in Sky Petroleum Ltd v 
V.I.P. Petroleum Ltd.

60
 

A contract had been entered into whereby the claimant com-
pany would buy all the petrol needed for its garages from the 
defendant company, which would supply the claimant with all its 
requirements. The defendant, alleging breach, purported to termi-
nate the contract in November 1973, at a time when petrol sup-
plies were limited, so that the claimant would have little prospect 
of finding an alternative source. An interlocutory injunction was 
granted to restrain the withholding of supplies. 

24-017 Goulding J. acknowledged that it amounted to specific perform-
ance, the matter being one of substance, and not of form; but held 
that the court had jurisdiction to order specific performance of a 
contract to sell chattels, although they were not specific or ascer-
tained, where the remedy of damages was inadequate. The usual rule 
that specific performance was not available to enforce contracts for 
the sale of chattels was well established and salutary; but it was 
based on the adequacy of damages, and was therefore not applicable 

' The Act has recently been amended to allow specific performance of the seller's duty to 
repair or replace goods (Pt 5A); (2003) 119 L.Q.R. 541 (D. Harris). 

' C.N. Marine Inc. v Siena Line A/B., The Times, June 12, 1982. 
7 [1969] J.B.L. 211; Societe Des Industries Metallurgiques S.A. v The Bronx Engineering Co. 

Ltd, above. 
* [1927] 1 K.B. 169. 
' [1927] 1 K.B. 649 at 661; cf. Hart v Herwig (1873) L.R. 8 Ch.App. 680. 
' [ 1974] 1 W.L.R. 576. See also Howard E. Perry & Co. Ltd v British Railways Board [ 

1980] 1 W.L.R. 1375; (1980) 39 C.L.J. 269 (J. Thornely). 
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to the present case, where the company might be forced out of 
business if the remedy was not granted. 

D. Contracts to Pay Money 

Contracts to pay money are normally not specifically enforceable, 
because damages will usually be an adequate remedy. So, for exam-
ple, specific performance of a contract of loan will not be awarded 
against the borrower, because the remedy of damages is adequate.

61 

Exceptionally, however, specific performance may be obtainable in 
the following situations: 

i.  Where the contract is to pay money to a third party, so that 
any damages awarded would probably be nominal

62
; 

ii. Where the contract is for the payment of an annuity
63

 or 
other periodical sums. This exception is based on two 
grounds: first that specific performance avoids the inconven-
ience of a series of actions for damages every time payment 
is not made; and, secondly, even if substantial damages were 
available, it has been suggested that the common law rem-
edy would still be inadequate as the amount in the case of an 
annuity would be conjectural.

64
 

A contract with a company to take up and pay for de-
bentures.

65
 

A contract of indemnity, if, on its true construction, the 
obligation is to relieve a debtor by preventing him from 

having to pay his debt. Instead of compelling the debtor first 
to pay the debt and perhaps to ruin himself in doing so, 
equity will order the indemnifier to pay the debt. It will be 
otherwise if the obligation is merely to repay the debtor a 
sum of money after he has paid it. Damages will then be an 
adequate remedy.

66
 

As has been seen, in the case of a contract for the sale of 
land, the vendor will be granted specific performance of the 
purchaser's obligation to make a money payment. Although 
the remedy of damages may be adequate, specific perform-
ance is allowed because of the mutuality principle. 

24-018 

61 See Locabai l  Int ernat ional  Finance Ltd v  Agroexport  [1986]  1 W.L .R . 657  (no mandatory  
injunction). 

62 Beswick v Beswick [1968] A.C. 58;  below, para.24 -047.  The thi rd party may now be able to  
enf orc e  t he  c on t ra c t  unde r  t he  C ont ra c t s  (R igh t s  o f  T hi rd  P ar t i es )  A ct  199 9 . 

63 
Beswick v Beswick, above. 

MAdderly v Dixon (1824) 1 Sim. & St. 607 at 611. But see below, para.24-049. 
65 Companies Act 1985, s.195. 
66McIntosh v Dalv/ood (No.4) (1930) 30 S.R.(N.S.W.) 415 at 418. 

m. 

IV. 

v. 
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vi. A contract to pay a debt out of specific property segregated 
by the debtor for that purpose is specifically enforceable, 
and creates an equitable interest in the specific property, 
unless there is evidence of a contrary intention.

67
 

E. Volunteers 

24-019 Specific performance will not be awarded to a volunteer. Indeed, 
unless the contract is by deed, consideration is necessary for the 
validity of the contract itself. Parties to a deed of covenant may sue 
at law, even though there is no consideration, but they will not be 
able to obtain specific performance.

68
 Problems commonly arise in 

this connection in relation to covenants to make family settle-
ments.

69
 Inadequacy of consideration is not a bar to specific per-

formance, but may be relevant to the exercise of the court's 
discretion.

70
 

The Contracts (Rights of Third Parties) Act 1999 now permits a 
third party in certain circumstances to enforce a term of a contract 
which is for his benefit. Section 1(5) provides that "there shall be 
available to the third party any remedy that would have been availa-
ble to him in an action for breach of contract if he had been a party 
to the contract (and the rules relating to damages, injunctions, spe-
cific performance and other relief shall apply accordingly)". This 
provision arguably enables the third party to obtain specific per-
formance in a case where the remedy of damages would be inade-
quate. However, the volunteer principle, which is one of the "rules 
relating to . . .  specific performance", may mean that the third party 
should be confined to damages, as in the case of a volunteer who is a 
party to a covenant.

71
 

It is no objection, provided that the party seeking specific per-
formance is not a volunteer, that the order will have the direct 
consequence of benefiting a volunteer

72
; nor, in the case of the due 

exercise of an option to purchase land, that the option was granted 
for a token payment or for no payment at all.

73
 

1 Swiss Bank Corporation v Lloyds Bank Ltd [1982] A.C. 584 at 613 (per Lord Wilberforce); 
Napier and Ettrick (Lord) v Hunter [1993] A.C. 713. ! See Cannon v Hartley [1949] Ch. 

213; cf. (2001) 60 C.L.J. 250 (N. Andrews), suggesting 
that s.l (5) is an exception to the volunteer rule. 

'Above, para.4-017. 
1 Spry, Equitable Remedies, p.59, See below, para.24-038. ' 
Cannon v Hartley, above. 
1 See Beswick v Beswick [1968] A.C. 58, below, para.24-047. ' Mountford v Scott [1975] 
Ch. 258, affirming on different grounds the decision of Brightman 

J., ibid.; (1975) 39 Conv.(N.s.) 270 (F. Crane); Midland Bank Trust Co. Ltd v Green [1980] 
Ch. 590 C.A.; [1979] Conv. 441 (F. Crane). 
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F. Contracts Requiring Supervision 

735 

  

i. The Principle. It is settled law that a court will not grant 
specific performance where the order would require constant super-
vision by the court.

74
 The reason is that supervision would be im-

practicable. Equity does nothing in vain; and will not issue orders 
which it cannot be certain to enforce. Of course, the threat of impris-
onment would be effective in many cases; but imprisonment of the 
defendant for contempt, if he proves recalcitrant, is a "heavy-
handed" mechanism which will not get the duty performed.

75
 

Orders for the specific performance of contracts to create or con-
vey a legal estate in land do not meet with this difficulty. All that the 
defendant needs to do to perform such a contract is to execute the 
document; and, as has been seen, if he refuses, he may be threatened 
with imprisonment for contempt; and if he still refuses, the court 
may nominate any person to effect the conveyance.

76
 

One important question is whether there is a sufficient definition 
of what has to be done in order to comply with the order of the 
court.

77
 

24-020 

In Posner v Scott-Lewis
1
* a lease contained a landlord's cove-

nant to employ a resident porter, whose duties were to clean the 
common parts, to look after the heating and to carry rubbish to the 
dustbins. Specific performance of this covenant was granted, to 
procure the appointment of a porter. The earlier decision to the 
contrary in Ryan v Mutual Tontine Westminster Chambers Asso-
ciation,

79
 was difficult to distinguish, but the authority of that case 

had been weakened by later decisions.
80

 The relevant questions 
were: (a) was there a sufficient definition of what had to be done? 
(b) would an unacceptable degree of superintendence be in-
volved? (c) what would be the respective hardship to the parties if 
the order was made or refused? The answer to these questions  

1 Ryan v Mutual Tontine Westminster Chambers Association [1893] 1 Ch. 116; Blackett v 
Bates (1865) L.R. 1 Ch. App. 117 (maintenance of railway); Joseph v National Magazine 
Co. [1959] Ch. 14; Re C (A Minor) [1991] 2 F.L.R. 168 (schooling). 

' Co-operative Insurance Society Ltd v Argyll Stores (Holdings) Ltd [1998] A.C. 1. 
> Above, para.24-014. 
1 Tito v Waddell(No.2) [1977] Ch. 106 at 322,per Megarry V.C.; (1977) 41 Conv.(N.s.) 432 at 

436 (F. Crane). 
! [1987] Ch. 25; (1987) 46 C.L.J. 21 (G. Jones). 
'[1893] 1 Ch. 116. 
5 Giles (C.H.) & Co. Ltd v Morris [1972] 1 W.L.R. 307 at 318; Shiloh Spinners Ltd v Harding 

[1973] A.C. 691 at 724; Tito v Waddell (No.2) [1977] Ch. 106 at 321. The House of Lords in 
Co-operative Insurance Society Ltd v Argyll Stores (Holdings) Ltd [1998] A.C. 1, however, 
considered that the dicta in Shiloh Spinners had been too widely interpreted. 
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supported a grant of specific performance; the remedy of damages 
was clearly inadequate. 

24-021 Other modern illustrations include Beswick v Beswick
s]

 where 
specific performance was ordered of a contract to make a regular 
payment to the claimant for life. In Sky Petroleum Ltd v V.I.P. 
Petroleum Ltd*

2
 an interlocutory injunction, which was regarded as 

tantamount to specific performance, was granted to enforce the de-
fendant's obligation to supply petrol regularly to the claimant. In the 
related area of mandatory injunctions the requirement of supervision 
has not been regarded as an unsurmountable obstacle.

83
 Specific 

performance is more likely to be granted, in spite of supervision 
difficulties, against a defendant who has had some or all of the 
benefit to which he was entitled under the contract.

84
 

The principle was reviewed by the House of Lords in Co-opera-
tive Insurance Society Ltd v Argyll Stores (Holdings) Ltd?

5
 The 

question was whether specific performance should be granted of a 
covenant in a lease of a supermarket (which was the focal point of a 
shopping centre) to keep open during the usual hours of business. 
The supermarket had been trading at a loss and the lease had 19 
years to run. The House of Lords, reversing the Court of Appeal, 
rejected the landlord's claim for specific performance, even though 
any damages would be difficult to quantify. Although the breach was 
deliberate, specific performance would be oppressive to the tenant, 
whose loss in complying might be far greater than the loss to the 
landlord should the covenant be broken. As in the analogous sphere 
of mandatory injunctions, it was not in the public interest to require 
the carrying on of a business at a loss if there was some other 
plausible means of compensation. In any event, the covenant was 
not sufficiently certain for an order of specific performance. The 
supervision principle remained important, although there were 
fewer objections where an order simply required the defendant to 
achieve a specified result

86
 (as in the repairs cases, discussed below) 

than where an order was sought to require the defendant to carry on 
an activity. The decision has been broadly welcomed in view of the 
undoubted difficulties of supervision,

87
 but another view is that the 

81 
[1968] A.C. 58;  below.  

82 
[1974] 1 W.L.R. 576.  

83 Redland Bricks Ltd v Morris [1970] A.C. 652; Gravesham BC v British Railways Board 
[1978] Ch. 379, below, para.25-018. 

84 Tito v Waddell (No.2), above at 322. 
85 

[1998] A.C. 1 .  
86 

This  was the context  of Lord Wilberforce 's  reject ion of  supervi sion di ffi cul t ies  in  Shi l oh  
Spi nners  Lt d  v  H ardi ng  [1973] A.C. 691 at  724,  which had been too widely interpreted in  
other cases.  

87 
See (1997) 56 C.L.J .  488 (G.  Jones);  (1998) 61 M.L.R.  421 (A.  Phang) ;  [1998] Conv.  396  
(P. Luxton). 
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House of Lords failed to liberalise the principles of specific perform-
ance and to grant an effective remedy to a landlord who was likely 
to be "shortchanged" by any award of damages.

88
 

ii. The Construction Cases. The court does not, as a rule, order 24-022 
specific performance of a contract to build or repair

89
; but there are certain 

exceptional cases, "The first [requirement] is that the building work, of which 
he seeks to enforce the performance, is defined by the contract; that is to say, 
that the particulars of the work are so far definitely ascertained that the court 
can sufficiently see what is the exact nature of the work of which it is asked 
to order the performance. The second is that the claimant has a substantial 
interest in having the contract performed, which is of such a nature that he 
cannot adequately be compensated for breach of the contract by damages. 
The third is that the defendant has by the contract obtained possession of 
land on which the work is contracted to be done."

90
 

In Wolverhampton Corporation v Emmons
9
^ a plot of land had 

been sold by an urban sanitary authority, in pursuance of a 
scheme of street improvement, to the defendant, who agreed to 
erect buildings thereon, and went into possession. A later agree-
ment provided for the erection of the buildings in accordance with 
detailed plans. The Court of Appeal ordered specific per-
formance. 

This exception is said to be based on a "balance of convenience." 
Historically it originates in a series of cases relating to the early days 
of railways.

92
 Where a railway was built through a farmer's land and 

the railway company undertook to provide a bridge or tunnel to 
connect the separated parts of the farmer's land, it would have been 
most unjust to leave the farmer to a remedy in damages. These 
specialised cases have been given more general application, and the 
formulation in Wolverhampton Corporation v Emmons

93
 was further 

extended in Carpenters Estates v Davies
94

 where Farwell J. held 
that it was sufficient that the defendant was in possession of the 
land, whether he came in by the contract or not. After all, the 
defendant's possession is the material factor; for the claimant cannot 
then enter to perform the construction or repair work himself. 

88 
[1998] Conv. 23 (A. Tettenborn).  

89 Whe at l ey  v  Westmins t e r  Br ymb o C oal  Co .  (1 869 ) ,  L .R .  9  Eq .  53 8;  Hayw oo d  v  Bru ns wick  
Bui lding  S oc i e t y  (1 88 1)  8  Q .B .D .  403 .  

90 Wolverhampton Corporat i on  v Emmons [1901]  1 K .B.  515 at  525,  per Romer  L . J . ;  Houn-  
s l o w  L B C v  T wi ck e n h a m De v e l op m e n t s  L td  [1 9 7 1 ]  C h .  2 3 3 .  

91 [1901] 1 K.B. 515. See also Price v Strange [1978] Ch. 337 at 359. 
92 Rya n v  Mutu al  Tont ine  We stmins t er  C ham ber s  As so c ia t i on  [ 18 93]  1  Ch .  11 6  a t  128 .  
93 

[1901]  1  K.B.  515.  
94 

[1940] Ch.  160.  
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24-023 iii. Enforcement of Leasehold Covenants. The "construction 
contracts" exception was extended to cover a landlord's repairing 
covenant in Jeune v Queens Cross Properties Ltd,

95
 where a balcony 

which was not part of the demised premises fell into disrepair. The 
three conditions laid down in Wolverhampton Corporation v Em-
mons

96
 were satisfied, as the landlord was in possession of the 

balcony, and the work involved was specific. There was a clear 
breach, and no doubt as to what was required to be done to remedy 
it. A mandatory order was much more convenient than an award of 
damages, leaving it to the tenant to do the work. The decision was 
extended by statute, now Landlord and Tenant Act 1985, s.17, which 
provides that the court may order specific performance of a land-
lord's repairing covenant relating to any part of the premises in 
which the tenant's dwelling is comprised, notwithstanding any equi-
table rule restricting this remedy. 

It has recently been established that, contrary to the previous 
understanding, specific performance of a tenant's repair covenant 
may be granted in rare cases where there is no other adequate 
remedy. Rainbow Estates Ltd v Tokenhold Ltd

91
 was such a rare 

case, as the property (a listed building) was in serious disrepair and 
deteriorating but the lease contained no right of forfeiture nor any 
right for the landlord to have access to do the repairs at the tenant's 
expense. The schedule of works was sufficiently certain to be en-
forceable, and objections based on mutuality

98
 or difficulties of 

supervision were of little force. The order simply required the tenant 
to achieve a result rather than carry on an activity." 

G. Contracts for Personal Services 

24-024 It is well established that contracts which are personal in nature or 
which involve the performance of personal services will not be 
specifically enforced.

1
 In this respect, it is necessary to distinguish 

' [1974] Ch. 97; Francis v CowcliffLtd (1977) 33 P. & C.R. 368; Gordon v Selico Ltd [1985] 
2 E.G.L.R. 79; Hammond v Allen [1994] 1 All E.R. 307. If the matter is urgent, a mandatory 
interlocutory injunction may be granted; Parker v Camden LBC [1986] Ch. 162 (boiler 
strike threatened tenants' health). 

> [1901] 1 K.B. 515. 
' [1999] Ch. 64; [1998] Conv. 495 (M. Pawlowski and J. Brown); (1999) 58 C.L.J. 283 (S. 

Bridge). 
* Below, para.24-030. 
'See Co-operative Insurance Society Ltd v Argyll Stores (Holdings) Ltd [1998] A.C. 1; 

above, para.24-021. 
1 Fry, Specific Performance, pp.50-51; Lumley v Wagner (1852) 1 De G.M. & G. 604, below, 

para.25-062; Thomas Marshall (Exports) Ltd v Guinle [1979] Ch. 227; Provident Financial 
Group pic. v Haywood [1989] 3 All E.R. 298 at 302. See (1984) 4 L. S. 102 at 112-114 (A. 
Burrows). 
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contracts of employment from other contracts for personal services. 
The former are governed by a firm prohibition against specific en-
forcement by Trade Union and Labour Relations (Consolidation) 
Act 1992, s.236, which provides that "no court shall. . .  by way of 
an order for specific performance .. . compel an employee to do any 
work or to attend at any place for the doing of any work." A contract 
of employment is defined in s.295(l).

2
 Not every contract for per-

sonal services constitutes a contract of employment; for it may be a 
contract between an employer and an independent contractor. 

In cases of contracts not covered by the Act, or where enforce-
ment is sought against an employer,

3
 the equitable principle applies. 

The reasons traditionally given for the rule are first, that such con-
tracts would require constant supervision, and would in practice be 
impossible to enforce; and secondly, that it is contrary to public 
policy to compel one person to submit to the orders of another. "The 
courts," said Fry L.J., "are bound to be jealous, lest they should turn 
contracts of service into contracts of slavery."

4
 Nor, as we will see, 

can the rule be avoided by seeking an injunction instead of specific 
performance, where the injunction would in effect compel perform-
ance.

5
 Megarry J. hoped that the court might look again at this "so-

called rule." It was not based on these difficulties alone; but was 
rather a question of human nature. "If a singer contracts to sing, 
there could no doubt be proceedings for committal if, ordered to 
sing, the singer remained obstinately dumb. But if instead the singer 
sang flat, or sharp, or too fast, or too slowly, or too loudly, to too 
quietly, or resorted to a dozen of the manifestations of temperament 
traditionally associated with some singers, the threat of committal 
would reveal itself as a most unsatisfactory weapon, for who could 
say whether the imperfections of performance were natural or self 
induced? To make an order with such possibilities of evasion would 
be vain, and so the order will not be made . .. the matter is one of 
balance and advantage and disadvantage in relation to the particular 
obligations in question, and the fact that the balance will usually lie 
on one side does not turn this probability into a rule."

6
 

In Giles (C.H.) & Co. Ltd v Morris,
7
 a distinction was drawn 

between the performance of a contract of service and the execution 

2 "Contract of employment" means "a contract of service or of apprenticeship." 
3 If an employee is unfairly dismissed the Employment Rights Act 1996, ss.114, 115 em 

power an industrial tribunal to order reinstatement or re-engagement. But if the order is not 
complied with the sanction is an award of compensation; s.l 17. 

"De Francesco v Barnum (1890) 45 Ch.D. 430; below, para.25-062. 
5 Below, para.25-062. 
6 [1972] 1 W.L.R. 307 at 318. This passage was approved by Goff L.J. in Price v Strange 

[1978] Ch. 337 at 359; cf. Buckley L.J., ibid., at 369. But the House of Lords in Scandina 
vian Trading Tanker CoA/B v Flota Petrolera Ecuatoriana [1983] 2 A.C. 694, concerning a 
time charter, took the view that there was no jurisdiction to grant specific performance of a 
service contract. 

7 [1972] 1 W.L.R. 307. 
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of such a contract which provided for the claimant to be appointed 
managing director of a company for a period of five years. As we 
have seen, this approach was also adopted in Posner v Scott-Lewis,* 
where specific performance was granted of a covenant in a lease to 
appoint a resident porter. Nor should it be assumed that as soon as 
any element of personal service or continuous services can be dis-
cerned in a contract, the court will always refuse an order. In Bes-
wick v Beswick,

9
 Lord Upjohn said that a small element of personal 

services in a contract did not warrant the refusal of specific perform-
ance on the ground of want of mutuality. 

In Hill v C.A. Parsons & Co. Ltd
10

 the claimant was a senior 
engineer in the employment of the defendant. In May 1970 a trade 
union successfully introduced a closed shop, under which it be-
came a term of employment that all the defendant's employees 
were to be members of the union. The claimant refused, and 
received a month's notice of dismissal. He obtained an interlocu-
tory injunction restraining the termination. The circumstances 
were special, in that the notice was short; a reasonable notice 
would probably have given him protection under the Industrial 
Relations Act 1971; and the employee and employer retained 
their mutual confidence. 

Lord Denning M.R. said
1
': "It may be said that, by granting an 

injunction in such a case, the court is indirectly enforcing specifi-
cally a contract for personal services. So be it. Lord St. Leonards 
L.C. did something like it in Lumley v Wagner.

12
 And I see no 

reason why we should not do it here." But Stamp L.J., dissenting, 
felt that the rule against specific performance of service contracts, 
while not without exceptions, was deeply embedded in the law. 
The rule, he said, was a salutary one, which benefited the em-
ployer and employee equally.

13
 

H. Contracts for the Creation of Transient or Terminable 
Interests 

24-025       As equity does not act in vain, specific performance will not be 
granted of an agreement for a lease which has already expired by the 

8 [1987] Ch. 25; (1987) 46 C.L.J. 21 (G. Jones); above, para.24-020. 
9 [1968] A.C. 58 at 97. 

10 [1972] Ch. 305; cf. Chappell v Times Newspaper Ltd [1975] 1 W.L.R. 482, where the 
employer "had every reason to suspect the plaintiffs loyalty"; Wishart v National Associa 
tion of Citizens Advice Bureaux Ltd [1990] I.C.R. 794. It seems that injunctions of the kind 
granted in Hill v Parsons are no longer rare; see Powell v London Borough of Brent [1987] 
I.R.L.R. 466, Hughes v London Borough of Southwark [1988] I.R.L.R. 55, below, para. 
25-063. 

11 ibid., at 315. 
12 (1852) 1 De G.M. & G. 604; below, para.25-062. 
13 [1972] Ch. 305 at 324. 



Specific Performance in Particular Situations 741 

date of the hearing,
14

 nor of an agreement for a tenancy at will or a 
partnership at will.

15
 

An agreement for a tenancy from year to year is specifically 
enforceable,

16
 but in Lavery v Pur sell" specific performance of an 

agreement for a lease for one year was refused, one ground being 
that, although rights should not be prejudiced by delays in litigation, 
it was normally impossible to get the action heard and the order 
made within the year. 

But the nineteenth century authorities on transient interests must 
now be treated with caution. 

In Verrall v Great Yarmouth Borough Council
16

 the defendant 
council had granted a contractual licence to the National Front to 
occupy its premises for two days (on a date which had not yet 
occurred) for an annual conference. The defendant wrongfully 
repudiated the contract, but sought to avoid specific performance, 
partly on the ground that the licence was a transient interest. This 
argument was rejected by the Court of Appeal. It was held that 
there was no reason why the court could not order specific per-
formance of a contractual licence of short duration. Authorities to 
the contrary were inconsistent with the decision of the House of 
Lords in Winter Garden Theatre (London) Ltd v Millennium Pro-
ductions Ltd,

19
 whereby an injunction could be granted to restrain 

the wrongful revocation of the licence. "In my judgment the old 
view, such as it was, that courts of equity would not protect a so-
called transient interest can no longer be supported, at any rate to 
its full extent."

20
 

Thus while specific performance remains inappropriate in respect 
of an interest which has already expired or which is revocable at the 
will of the defendant, the mere fact that the interest is of short 
duration is no longer a bar to specific performance, which may be 
granted at the discretion of the court in an appropriate case. 

14 Turner v Clowes (1869) 20 L.T. 214. But the doctrine of Walsh v Lonsdale (1882) 21 Ch.D. 
9, above, para.1-016, will govern the rights and obligations of the parties if specific 
performance of a contract for a lease would have been available during its currency, even 
though it has terminated by the date of the hearing: Industrial Properties (Barton Hill) Ltd v 
Associated Electrical Industries Ltd [1977] Q.B. 580; cf. (1977) 40 M.L.R. 718 at 720 (P. 
Jackson). See also Tottenham Hotspur Football and Athletic Co. v Princegrove Publishers 
[1974] 1 W.L.R. 113; (1974) 90 L.Q.R. 149 (M. Albery). 

15 Hercy v Birch (1804) 9 Ves. 357. Even if not merely at will, a partnership agreement 
involves the difficulty of supervision. 

16 Manchester Brewery Co. Ltd v Coombs [1901] 2 Ch. 608. 
17 

(1888) 39 Ch.D.  508 at  519.  
18 

[1981] Q.B .  202,  above,  pa ra . 25 -015.  
19 

[1948] A.C. 173.  
20 

[19 81]  Q .B .  202  a t  22 0 ,  p er  Rosk i l l  L . J .  See  a l so  t he  co m ment s  o f  L or d  De nn i ng  M.R .  
at  215. 
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I. Contracts to Leave Property by Will
21

 

24-026 The remedy for breach of such a contract is normally damages, 
for any other result would amount to interference with testamentary 
freedom.

22
 But specific performance might be orderd, as was indi-

cated obiter by the Court of Appeal in Synge v Synge,
23

 where the 
contract is in consideration of marriage, and the marriage takes 
place on the faith of it. The court has power to order a conveyance of 
a denned piece of real property after the death of the contracting 
party, against those who have acquired it as volunteers. While the 
court could not order the defendant to make a will in any particular 
terms,

24
 it could order the executor or devisee to convey to the 

claimant. 
In Schaefer v Schuhmann

25
 Lord Cross treated it as established 

that where there is a contract to leave specific property by will, the 
claimant "can obtain a declaration of his right to have it left to him 
by will and an injunction to restrain the testator from disposing of it 
in breach of contract: Synge v Synge.

26
 No doubt if the property is 

land he could also register the contract or a caution against the 
title."

27
 If the testator retains the property until his death, but dies 

insolvent, the promisee can only rank as a creditor for value in 
competition with other such creditors.

28
 

Finally, it seems that specific performance will not be granted of a 
contract by the donee of a testamentary power of appointment to 
exercise the power in favour of the claimant.

29
 

J. Contracts to Transfer Goodwill 
24-027 A contract to sell the goodwill of a business alone is not specifi-

cally enforceable, because the subject-matter of the contract is too 
uncertain.

30
 But specific performance will be granted of a contract to 

transfer the goodwill together with the premises or other assets of a 
business.

31
 

21 S e e  ( 1 9 7 1 )  8 7  L . Q . R .  3 5 8  ( W .  L e e ) ;  A . R .  M e l l o w s ,  T h e  L a w  o f  S u c c e s s i o n  ( 5 t h  e d . ) ;  
Ch.3. 

22 Above,  para.  12-028. 
23 [ 18 9 4 ]  1  Q .B .  4 6 6 .  S e e  a l so  Wa k e h a m v  M a ck e n z i e  [1 9 6 8 ]  1  W . L . R .  1 17 5 .  
24 Re Dale  ( de cea se d)  [ 199 4]  Ch .  3 1  (m utua l  w i l l s ) ;  abov e ,  pa ra . 12 - 02 8 . 
25 [19 72]  A .C .  5 72  ( P .C . ) :  see  a l s o  In he r i t anc e  ( Pro v i s ion  f or  F ami ly  and  De pen dant s )  Act  

1 9 7 5 ,  s . l l ;  L a w  C o m .  N o . 6 1  ( 1 9 7 4 ) ,  p a r a s  2 2 2 - 2 4 2 .  
26 [18 94]  1  Q .B .  466 .  
27 [1972] A.C. 572 at  586.  If  the contract  relates to land,  i t  must  be writing,  in order to sati sfy  

s.2 of the  Law of Property (Miscellaneous Provisions) Act  1989; Taylor v Dickens [1998] 1  
F.L.R. 806. 

28 [19 72]  A .C .  5 72 .  S ee  a l so  Be yfus  v  L awley  [ 190 3]  A .C .  4 11 .  
29 Re Parkin  [1892] 3  Ch.  510.  The proper remedy  i s damages .  See  al so Robinson v  Omman -  

ney  ( 18 83)  23  Ch.D .  285 .  
1 0  Darbey  v Whi taker (1857)  4 Drew. 134.  
3 1  i bid . ,  at  p .  140 .  And see Beswick v  Beswick [1968]  A.C . 58;  below,  para.24 -048. 
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K. Contracts to Refer to Arbitration 

Such a contract is not specifically enforceable.
32

 But if the claim- 24-028 
ant sues on a contract which includes an arbitration provision, the defendant 
may ask for a stay of proceedings under Arbitration Act 1996, s.9 so that the 
claimant must proceed with the arbitration or be left with no remedy.

33
 The 

court will, however enforce the arbitrator's award.
34

 

L. No Specific Performance of Part of a Contract
35

 

A court will not usually order specific performance of any part of 24-029 
a contract unless it can order performance of the whole. In Ogden v Fossick,

36
 

an agreement between the parties provided that the defendant would grant to 
the claimant a lease of a coal wharf, and that the defendant should be 
appointed manager of the wharf. In an action for specific performance of the 
agreement to grant the lease, specific performance was denied on the ground 
that the part of the agreement which the court could enforce was inseparably 
connected with the contract of employment which it would not. 

But the rule is not absolute.
37

 It may be possible to construe a 
contract which contains several parts as being in effect several sepa-
rate and distinct contracts, so that the enforcement of one part is 
independent of the others.

38
 This question often arises where several 

lots of land are sold and the question is whether there is one sale of 
several lots,

39
 or several sales of individual lots.

40
 

4. MUTUALITY 

A. Refusal of Specific Performance for Lack of Mutuality
41

 

It has been seen that where specific performance may be ordered   24-030 
in favour of a purchaser or lessee, the remedy will be available also 

3 2
D ol e m an  &  S on s  v  O s s e t t  C o rp o r a t i o n  [1912]  3  K.B.  257  at  268 .  

33 
See al so s .86. As to  the court ' s jur i sdict ion to  intervene by way of  injunct ion, see below,  
pa ra .25-075.  

34 
W ood v  G r i f f i t h  (181 8)  1  S wa n s .  43 .  See  a l so  Su db roo k  Tr adi ng  E s ta t e  L td  v  Eg gle t on  
[1983] 1  A.C.  444, as  to the possibi l i ty  of speci fi c performance of  a  cont rac t  to  appoint  a  
valuer  o r  a rbi t ra tor  to  f ix  the price  in  an opt ion to  renew a l ease.  

35 
Fry, op .  c i t . ,  Chap. 16.  Compare the doct rine of  part i al  performance;  Tham es  G uarant y  L t d  
v  C am p b e l l  [1985]  Q.B.  210 .  

36
(1862)4DeG.F. & J. 426. 

37 
B eswi ck  v  B eswi ck  [1968] A.C.  58;  C.H.  Gi l e s  &  C o .  Lt d  v  M orri s  [1972] 1 W.L.R.  307 at  
317-31 8 ;  A s t r o  E x i t o  N a v e g a c i o n  S . A .  v  S o u t h l a n d  E n t e r p r i s e  C o .  L t d  ( N o . 2 )  [1 983]  2  
A.C.  787. 

38 
W i l k i nson  v  C l em e n t s  (1872) L.R.  8  Ch.  App .  96 ,  below,  pa ra .24 -031.  

™ R of f ey  v  S h a l l c ro s s  (1819) 4  Madd .  227.  
4 0

L e w i n  v  G u e s t  (1826) 1  Russ.  325 .  
41 See Spry, Equitable Remedies, pp.7-12, 91-103. 
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in favour of the vendor or lessor.
42

 Such a person can compel the 
other party to take the property even though in many cases an award 
of damages would be adequate compensation for his loss. He can 
obtain specific performance under a principle of mutuality. 

A similar principle applies to deny specific performance, on 
grounds of lack of mutuality, where the situation is one in which that 
remedy could not be available to the other party.

43
 "It is not dis-

puted," said Leach M.R., "that it is a general principle of courts of 
equity to interpose only where the remedy is mutual."

44
 Thus one 

party is not compelled specifically to perform his obligation if he 
would himself be left with only a remedy in damages. In Flight v 
Holland,

45
 the claimant failed to obtain specific performance be-

cause, as he was below the age of majority, it could not be obtained 
against him.

46
 Nor can a person whose own obligation is to perform 

personal services obtain specific performance, as it could not be 
obtained against him.

47
 

There is, however, a statutory exception to the mutuality principle 
in the Landlord and Tenant Act 1985, s.17, which allows a court to 
order specific performance of a landlord's repairing covenant, not-
withstanding any equitable rule restricting this remedy, "whether 
based on mutuality or otherwise."

48
 Now that it has been held that 

specific performance may be ordered against a tenant (although in 
rare cases), mutuality has been restored.

49
 It might be added that the 

claimant may be able to overcome the absence of mutuality by 
waiving the benefit of a term,

50
 or submitting to perform an obliga-

tion, which could not be specifically enforced against him.
51

 

Finally, the mutuality principle goes only to discretion, not to 
jurisdiction. Thus the absence of mutuality does not deprive the 
court of jurisdiction to award damages in lieu of specific perform-
ance under Lord Cairns' Act 1858.

52
 

B. The Time at which the Remedy must be Mutual 24-031        Must the 
requirement of mutuality be satisfied at the date of the contract, or will it 
suffice that the remedy has become mutually 

42 A bo v e ,  pa r a . 2 4 - 01 4 .  
43 Thi s  defence  based o n  l ack of  mutual i ty  may  be waived  by t he  conduct  o f  t he defendant :  

Price  v  S t r an ge  [ 197 8]  Ch .  3 37 .  
44 (1828) 4Russ. 298 at 301. 
45 

ibid. 
46

Lumley v Ravenscroft [1895] 1 Q.B. 683. 
47 Pickering v Bishop of  Ely (1843) 2 Y. & C. Ch.  249;  Ogden v Fossick (1862) 4 De G.F.  & J.  

426 ;  ab ov e ,  pa ra .2 4 -0 29 .  
48 Abo ve ,  p ara . 24 -02 7 .  
49 

Rainbow Es ta tes L td v Tokenhold L td  [1999] Ch .  64.  
50 

Heron G arage  Proper t ies L td v M oss  [1974] 1  W.L.R .  148.  
51 S cot t  v  B r a dl e y  [ 1 9 7 1]  Ch .  8 50;  ( 1 9 5 1 )  6 7  L . Q . R .  30 0  ( R .E . M . )  
52 P ric e  v  S t r a ng e  [ 1 9 7 8]  Ch .  3 37 .  F o r  L or d  C ai r n s '  A ct ,  s e e  b e l o w,  p a ra . 24 - 0 44 .  
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available by some later date, such as the date of the hearing? This 
question has been the source of much academic disagreement. Fry's 
proposition was that, subject to certain exceptions, the contract must 
be mutual when entered into.

53
 Ames, on the other hand, considered 

that "Equity will not compel specific performance by a defendant if, 
after performance, the common law remedy of damages would be 
his sole security for the performance of the [claimant's] side of the 
contract."

54
 

The courts, it must be said, had never applied a principle as rigid 
as that propounded by Fry. It was laid down in Hoggart v Scott

55
 that a 

vendor may obtain specific performance if he can show a good title at 
the time of the hearing, even though he had none when the 
contract was made. We saw that there could be no specific perform-
ance of a contract where the obligation of one party was the per-
formance of services. It was held, however, in Wilkinson v 
Clements

56
 that if the claimant has already performed the services, 

he may enforce the contract. 
The formulation of Ames was adopted by the Court of Appeal in 

preference to Fry's rule. 

In Price v Strange
57

 D contracted to grant an underlease of a 
flat to P, and the agreement contained an undertaking by P to 
execute internal and external repairs. P did the internal repairs, 
and was ready and willing to complete the external; but D repudi-
ated the contract, and did the external repairs herself. P sued for 
specific performance of the contract to grant the underlease. D 
claimed that P was not entitled to specific performance because, 
relying on Fry's rule, there was no mutuality at the date of the 
contract: P's repair obligations were not specifically enforceable. 
It was held that Fry's rule was wrong; the time for considering 
mutuality was the date of the judgment. If by that time those 
obligations which were not specifically enforceable had been per-
formed, P could obtain specific performance. 

24-032 

' Fry, Specific Performance, p.219. 
* Ames, Lectures in Legal History, p.370. 
s (1830) 1 Russ. & M. 293; Joseph v National Magazine Co. Ltd [1959] Ch. 14 (a case of 

personal property); Price v Strange [1978] Ch. 337 at 355 and 364. See (1977) 41 
Conv.(N.s.) 18 (C. Emery). 5 (1872) L.R. 8 Ch.App. 96. If the claimant has not performed 

all the obligations, justice can 
be done by granting specific performance on terms of a monetary readjustment. See also 
Wakeham v Mackenzie [1968] 1 W.L.R. 1175. ' [1978] Ch. 337; (1978) 128 N.LJ. 569 (F. 

Glover); applied in Sutton v Sutton [1984] Ch. 
184 (wife agreed to consent to divorce and not to seek maintenance in return for a transfer 
of the home. Husband could not have enforced her promises, but once she had performed an 
appreciable part by giving formal consent to the petition, he could not rely on absence of 
mutuality). 
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The principle is that the court will not compel a defendant to 
perform his obligations specifically if it cannot at the same time 
ensure that any unperformed obligations of the claimant will be 
specifically performed, unless, perhaps, damages would be an ade-
quate remedy to the defendant for any default on the claimant's 
part.

58
 Specific performance was, accordingly, granted on terms that 

P should pay compensation to D for the cost of the repairs done 
by D. 

5. DEFENCES TO SPECIFIC PERFORMANCE
59

 

24-033 The situations discussed below are those in which the discretion of 
the court is unlikely to be exercised in favour of specific perform-
ance, although the contract is of a type to which the remedy is 
appropriate. Most of the illustrations relate to land, for, as we have 
seen, few contracts outside this area are specifically enforceable. It 
will be noted that, in some of the circumstances discussed below, 
such as hardship or delay, the contract is unaffected, and the defen-
dant remains liable in damages; the claimant is merely denied spe-
cific performance. In others, as in some cases of mistake and 
misrepresentation, the contract may be rescinded in equity, which is 
of course a defence to specific performance, and which will preclude 
enforcement at law.

60
 In cases of substantial misdescription or lack 

of good title, the vendor may be in breach; not only is the vendor 
unable in such circumstances to obtain specific performance; he may 
be liable in damages to the purchaser. 

A. Mistake and Misrepresentation 

24-034 There are situations in which equity, although refusing to rescind 
a contract or cancel a deed for mistake or misrepresentation, will not 
give the other party positive equitable help in enforcing it. The 
claimant will be left to his remedy in damages.

61
 The court is not 

bound to order specific performance in every case in which it will 
not set aside the contract, nor to set aside every contract that it will 
not specifically enforce.

62
 

58 [ 19 7 8 ]  C h .  3 3 7  a t  3 6 7 -3 7 8 .  
59 See  a l so  BI CC v  Bu rnd y  Co rp .  [ 19 85]  Ch .  23 2;  (19 85 )  10 1  L .Q . R .  14 5;  (19 85)  44  C. L . I .  

204 (C. Harpum);  Al l  E.R.Rev.  1985,  a t  36 (N. Palmer);  discussing set -of f as a defence to  
speci fi c per formance.  

60 Above,  para.  1 -035. 
61 See  per  Lor d  E ldo n  i n  Mo rt loc k  v  B ut t er  (18 04)  10  Ves . J r .  2 92 .  
62 e .g .  Wo od v  Sca r th  (1 85 5)  2  K .  &  J .  3 3  ( i n  eq u i t y ) ;  1  F .  &  F .  2 93  ( a t  l aw) .  



Defences to Specific Performance 747 

A defendant cannot usually resist specific performance by alleg-
ing merely his own fault and mistake,

63
 nor on the ground that he 

was mistaken as to the legal effect of the agreement,
64

 although 
"unilateral mistake may, in some circumstances, afford an answer to 
a claim for specific performance."

65
 Generally, equity will hold the 

defendant to enforcement of his bargain unless it can be shown that 
this would involve real hardship amounting to injustice.

66
 

In Webster v Cecil
67

 A, by letter, offered to sell some property 
to B. He intended to offer it at £2,250 but by mistake wrote 
£1,250. B agreed to buy at £1,250. A immediately gave notice of 
the error and was not compelled to carry out the sale. 

In Tamplin v James
6
* an inn was offered for sale, and was 

correctly described with reference to plans. At the rear of the inn 
was a piece of land, not belonging to the vendors, and so not 
included in the sale, which had commonly been occupied with the 
inn. The defendant knew the premises, but did not consult the 
plans, and he agreed to purchase in the belief that he was buying 
both the inn and the land at the rear. Specific performance was 
ordered against him. 

A case that goes further, and perhaps too far, is Malins v Free-
man

69
 where an estate was purchased at an auction and the defen-

dant bid under a mistake as to the lot put up for sale. Specific 
performance was refused although the mistake was due entirely to 
the defendant's fault and not in any way caused by the vendor; 
and the defendant waited until the auction was over before declar-
ing the mistake. 

Where the mistake is in the written record of the contract, the 
claimant may obtain rectification and specific performance in the 
same action.

70
 

63 D uk e  o f  B e a ufo r t  v  N e e ld  ( 1 8 4 5 )  1 2  C l .  &  F .  2 4 8  a t  2 86 .  
64 P ow el l  v  S mi th  ( 1 8 7 2)  L . R .  1 4  E q .  85 ;  H a rt  v  Ha rt  ( 1 8 8 1)  1 8  C h .D .  6 7 0 .  
65 

per Brightman J .  in  Mountford v Scott  [1975] Ch.  258 at  261;  Malins v Freeman (1837) 2  
Keen 25;  Riverlate Properties Ltd v Paul [1975] Ch. 133, per Russel l  L.J.  at  140;  Watkin v  
Watson-Smith,  The Times,  July 3,  1986.  

66 Van P ra agh  v  Ev er idg e  [1 90 2]  2  Ch .  266;  re ver se d  on  an o ther  g ro und  [1 90 3]  1  C h .  4 34 .  
67 (1861) 30 Beav.  62;  Day v Wells (1861)  30 Beav.  220;  cf . Hartog v Colin and Shields [1939] 

3  A l l  E .R .  566 .  See  a l so  W atk in  v  Wa t son -S mi th ,  The  T ime s ,  J u ly  13 ,  1 98 6 ,  be lo w,  p ara .  
26-014  (no speci fic performance where  elderly vendor o ffered bungalow for sale at  £2,950  
by  mi s t ak e ,  i n t end ing  £ 29 , 500 .  The re  was  no  c on t ra c t ) .  

68 ( 1 8 8 0 )  1 5  C h . D .  2 1 5 ;  c f .  D e n n y  v  H a n c o c k  ( 1 8 7 0 )  L . R .  6  C h . A p p .  1 ,  w h e r e  s p e c i f i c  
p e r f o r m a n c e  w a s  r e f u s e d  b e c a u s e  t h e  m i s t a k e  w a s  i n d u c e d  u n i n t e n t i o n a l l y  b y  t h e  
claimant . 

69 (18 37)  2  Ke en  25 .  
70 

Craddock Bros, v Hunt [1923] 2 Ch. 136. 
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B. Conduct of the Claimant 

24-035 The claimant must come to equity with clean hands.
71

 Before 
specific performance can be orderd in his favour, he must show that 
he has performed all his own obligations under the contract,

72
 or has 

tendered performance, or is ready and willing to perform them.
73 

Thus a person holding under an agreement for a lease is not entitled 
to specific performance of the lease if he is himself in breach of one 
of its covenants.

74
 Nor could a purchaser obtain specific perform-

ance if he had taken advantage of the illiteracy of a defendant who 
was not separately advised.

75
 The conduct in question must be con-

nected to the contract of which specific performance is sought.
76

 

If both parties have "unclean hands," there is no question of 
balancing the misconduct of the one against that of the other. The 
"clean hands" defence is concerned with the conduct of the claim-
ant alone, although all the circumstances, including the conduct of 
the defendant, are relevant to the exercise of the discretion.

77
 

Where the contract, although not void, is affected by some ele-
ment of illegality, it has been proposed by the Law Commission that 
legislation should be enacted to give the courts a discretion as to 
enforcement. Matters relevant to the exercise of the discretion will 
include the conduct and knowledge of the claimant. So far as equita-
ble remedies such as specific performance (and injunctions) are 
concerned, it is proposed that this statutory discretion will replace 
the "clean hands" doctrine.

78
 

C. Laches or Delay 

24-036 Generally, in equity, time is not held to be of the essence of a 
contract,

79
 thus specific performance may be orderd although the 

contractual date for performance has passed. Failure to complete on 
the contractual date may, however, render the delaying party liable 

71 
This  doct rine cannot  be ousted by the terms of  the cont ract ;  Quadrant Visual Communica 
t ions  Ltd  v H utch ison  Telephone  (UK ) L td,  The  Tim es ,  December 4 ,  1991.  

72 
Except  the most  t rivial  ones;  Oyster v Randall  [1926] Ch. 932 at  942-943. See al so Sport  
International Bussum B.V.  v Inter -Footwear Ltd [1984] 1  W.L.R.  776 . 

73 
L a m a r e  v  D i x o n  ( 1 8 7 3 )  L . R .  6  H . L .  4 1 4 ;  A u s t r a l i a n  H a r d w o o d s  P t y  L t d  v  R a i l w a y s  
Commiss ioner [1961] 1  W.L.R.  425;  Cornish v Brook Green Laundry [1959] 1  Q.B.  391.  
See al so Ai lion v Spiekermann [1976]  Ch.  158.  

74 
Walsh v Lonsdale (1882) 21  Ch.D .  9;  C oatsw or th v Johnson (1886) 55  LJ.Q .B.  220.  

75 
Mountford v Scot t  [1975] Ch.  258.  

76 
v an  G e s te l  v  C a nn,  T h e  T im e s ,  A u g u s t  7 ,  1 9 8 7  ( n o  d e f e n c e  w he r e  a l l eg e d  f r a ud u l e n t  
expenses c la ims not  connected to  con t ract ) .  

77 
Sang Lee Investm ent Co Ltd v Wing K wai Investm e nt Co Ltd,  The Tim es,  Apri l  14,  1983.  
See al so Wilton Group pic v Ahrams, The Times, February 23, 1990 (no speci fi c perform  
ance o f  "commerci al l y  di sreput abl e" ag reement ) .  

78 
Law Com. C.P. No. 154 (1999), I l legal Transactions: The Effect of I llegality on Contracts  
and Trusts,  p.96. 

79 
This rule now applies also at  law; LPA. 1925, s.41. (Time may be made of the essence in a  
cont ract  for  the sale  of  l and by the se rvice of  a  not i ce  to  complete . )  



Defences to Specific Performance 749 

to damages for breach of contract. The fact that time is not of the 
essence in equity does not negative a breach of contract in such a 
case. It means that the breach does not amount to a repudiation of 
the contract. Thus the delaying party, although liable to damages, 
does not lose the right to seek specific performance, nor will he 
forfeit his deposit, provided he is ready to complete within a reason-
able time.

80
 

There is no statutory period of limitation barring claims to spe-
cific performance or to the refusal of relief on the ground of acquies-
cence,

81
 but a claimant who delays unreasonably in bringing an 

action for specific performance may lose his claim.
82

 There is no 
rule to lay down what is meant by unreasonable delay. One relevant 
factor is the subject-matter of the contract. If it has a speculative or 
fluctuating value, the principle of laches will be especially applica-
ble.

83
 It was once thought that the claimant must normally seek 

specific performance well within one year,
84

 but it now seems that 
this approach may be too strict. 

In Lazard Bros. & Co. Ltd v Fairfield Property Co. (May/air) 
Ltd*

5
 a contract was entered into on March 12, 1975. The claim-

ants commenced an action for specific performance on May 14, 
1977. In ordering specific performance, Megarry V.C. said that if 
specific performance was to be regarded as a prize, to be awarded 
by equity to the zealous and denied to the indolent, then the 
claimants should fail. But whatever might have been the position 
over a century ago that was the wrong approach today. If between 
the parties it was just that the claimant should obtain the remedy, 
the court ought not to withhold it merely because he had been 
guilty of delay. There was no ground here on which delay could 
properly be said to be a bar to a order of specific performance. 

Thus the modern approach is not to look at the principles of 
previous cases to see if the circumstances fitted into them, but to ask 
whether, broadly considered, the claimant's actions were such as to 

'Raineri v Miles [1981] A.C. 1050; Oakacre Ltd v Claire Cleaners (Holdings) Ltd [1982] 
Ch. 197; cf. United Scientific Holdings Ltd v Burnley BC [1978] A.C. 904 (as to rent review 
clauses). See (1980) 96 L.Q.R. 481; (1981) 44 M.L.R. 100 (A. Samuels). 

1 Limitation Act 1980, s.36(l), (2). For criticisms of the present law, see Cia de Seguros 
Imperio v Heath (REBX) Ltd [2001] 1 W.L.R. 112 at 124. 

2 Southcomb v Bishop of Exeter (1847) 6 H. 213; Eads v Williams (1854) 4 De G.M. & G. 
674; M.E.P.C. Ltd v Christian-Edwards [1981] A.C. 205. Even a delay for which neither 
party is to blame may be a reason for leaving the purchaser to damages; Patel v All [1984] 
Ch. 283, below, para.24-038. 

' Mills v Haywood (1877) 6 Ch.D. 196. 
* Huxham v Llewellyn (1873) 21 W.R. 570 (delay of five months in the case of commercial 

premises prevented specific performance); cf. Wroth v Tyler [1974] Ch. 30. ' 
(1977) 121 S.J. 793; [1978] Conv. 184. 
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render it unconscionable for him to assert his rights.
86

 An excep-
tional case where delay will not be a bar is where the claimant has 
taken possession under the contract,

87
 so that the purpose of specific 

performance is merely to vest the legal estate in him. In Williams v 
Greatrex*

8
 a delay of 10 years in such circumstances did not bar 

specific performance. But a significant factor there was that the 
transaction creating the proprietary interest was not in issue. It is 
otherwise where the contract itself is disputed. In such a case the 
doctrine of laches does apply.

89
 

24-037 Where the claimant has delayed, but specific performance is re-
fused for another reason, the effect of his delay may be that the date 
for assessing damages in lieu of specific performance under Lord 
Cairns' Act is moved back from the date of judgment to the date 
upon which the matter might have been disposed of.

90
 

The situation discussed above is where the delay has occurred 
before the claimant has sought specific performance. Where the 
claimant commences the action for specific performance promptly 
but then delays in bringing the matter to trial, he may, in a clear case, 
be disentitled to the remedy.

91
 Where he obtains an order for specific 

performance but then delays in enforcing it for a long period, leave 
to enforce it will be refused only if there is an insufficient explana-
tion and detriment to the defendant. Thus, in Easton v Brown,

92
 a 

delay of eight years in seeking to enforce the order was no bar where 
the defendant's former wife and children had remained in occupa-
tion and the claimant had been legally advised that it would be 
difficult to remove them. The claimant had an explanation for the 
delay and had acted reasonably; detriment to the defendant was not 
on its own a ground for refusing leave to enforce the order. 

Finally, in cases where time is of the essence, specific perform-
ance is not normally available after the stipulated date. It has been 
held in Australia, however, that the court may, in the exercise of its 
equitable jurisdiction to relieve against forfeiture, grant specific per-
formance to prevent the "forfeiture" of the purchaser's equitable 
interest under the contract.

93
 The Privy Council has rejected the 

5 Frawley v Neill, The Times, April 5, 1999. 
7 It is otherwise if possession has been taken other than pursuant to the contract: Mills v 

Haywood, above. The principle applies, however, where the claimant remains in possession 
after buying the co-owner's share, but the legal title has not been conveyed into his sole 
name; Frawley v Neill, above, (rights under 1975 contract not barred by laches). 

3 [1957] 1 W.L.R. 31. 
' Joyce v Joyce [1979] 1 W.L.R. 1170. 
^Malhotra v Choudhury [1980] Ch. 52. 
1 Du Sautoy v Symes [1967] Ch. 1146 at 1168. Towli v Fourth River Property Co Ltd, The 

Times, November 24, 1976 (delay of nine years between writ and hearing) was such a clear 
case. 

2 [1981] 3 All E.R. 278. The claimant also obtained an order for inquiry as to damages arising 
from the defendant's failure to complete. 

3 Legione v Hateley (1983) 57 A.L.J.R. 292; (1983) 99 L.Q.R. 490. 
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Australian approach, although leaving open the possibility of relief 
based on restitution or estoppel if injustice would otherwise 
result.

94
 

D. Hardship 

In general, specific performance may be refused in the discretion 24-038 
of the court where it would cause unnecessary hardship to either of the 
parties,

95
 or to a third party.

96
 Inadequacy of price is not, standing by itself, a 

ground for refusing specific performance; but it may be evidence of other 
factors, such as fraud

97
 or undue influence,

98 
which would render enforcement 

inequitable. 

These matters arose in Patel v Alt," where the vendor and her 
husband were co-owners of a house which they contracted to sell in 
1979. The husband's bankruptcy caused a long delay in completion, 
for which neither the vendor nor the purchaser was to blame. After 
the contract the vendor had a leg amputated. She later gave birth to 
her second and third children. The purchaser obtained an order for 
specific performance, against which the vendor appealed on the 
ground of hardship. She spoke little English, and relied on help from 
nearby friends and relatives, hence it would be a hardship to leave 
the house and move away. Goulding J. held that the court in a proper 
case could refuse specific performance on the ground of hardship 
subsequent to the contract, even if not caused by the claimant and 
not related to the subject-matter. On the facts, there would be hard-
ship amounting to injustice, therefore the appropriate remedy was 
damages. 

1 Union Eagle Ltd v Golden Achievements Ltd [1997] A.C. 514; (1997) 113 L.Q.R. 385 (J. 
Heydon); [1997] Conv. 382 (M. Thompson); (1998) 61 M.L.R. 255 (J. Stevens). 

5 Denne v Light (1857) 8 De G.M. & G. 774; Warmington v Miller [1973] Q.B. 877 (no 
specific performance of contract to sublet if result would be to expose tenant to liability for 
breach of covenant against subletting); Mountford v Scott [1975] Ch. 258; Francis v 
CowdiffUd (1977) 33 P. & C.R. 368; Shell UK Ltd v Lostock Garage Ltd [1976] 1 W.L.R. 
1187 at 1202. For further details, see Fry, Specific Performance, Chap. 16; Spry, Equitable 
Remedies, pp.196 et seq. 

5 Earl ofSefton v Tophams Ltd [1966] Ch. 1140; Sullivan v Henderson [1973] 1 W.L.R. 333; 
Watts v Spence [1976] Ch. 165; Cedar Holdings Ltd v Green [1981] Ch. 129 at 147; [1979] 
Conv. 372 (F. Crane); (1979) 38 C.L.J. 215 (M. Pochard). This case was disapproved on 
another point in Williams and Glyn's Bank Ltd v Boland [1981] A.C. 487 at 507. See also 
Thames Guaranty Ltd v Campbell [1985] Q.B. 210; cf. Patel v Ali [1984] Ch. 283, below, 
(interests of vendor's children in their own right not material, but relevant to hardship of 
vendor). 

' Coles v Trecothick (1804) 9 Ves.Jr. 234 at 246; Callaghan v Callaghan (1841) 8 Cl. & 
F. 374. 

* Fry v Lane (1888) 40 Ch.D. 312 (sale set aside). 
' [1984] Ch. 283; (1984) 100 L.Q.R. 337. There was evidence that the Muslim community 

would pay the damages. 
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E. Misdescription of Subject-Matter 

24-039       i.  Specific Performance Subject to  Compensation.
1
 If the 

property agreed to be sold is incorrectly described in the contract, 
the vendor cannot fulfil his promise to transfer property which corre-
sponds exactly with that which he contracted to convey. A frequent 
instance is an inaccurate measurement in the plan.

2
 A misdescription 

is a term of the contract; the vendor is therefore in breach. To deny 
him specific performance on that account would introduce a rigid 
rule capable of producing injustice. Equity adopts a more flexible 
approach; the circumstances may be such that justice will be done 
by compelling completion, notwithstanding the error, compensating 
the purchaser by allowing him a reduction in the price he had agreed 
to pay ("abatement").

3
 This course will not be followed if it would 

prejudice the rights of a third party interested in the estate.
4
 On the 

other hand the misdescription may be so serious that to order spe-
cific performance would be in effect to force the purchaser to take 
something wholly different from what he intended.

5
 If so, the only 

way of achieving justice may be to permit the purchaser to rescind; 
or to refuse to grant specific performance to the vendor. 

24-040 ii. Refusal of Specific Performance. The rule is thus that a 
purchaser will not be forced to take something which is different in 
substance from that which he agreed to buy.

6
 Differences of quality 

or quantity will not by themselves suffice as a defence to an action 
for specific performance (although of course they will give rise to a 
claim for compensation) unless they can fairly be said to make the 
property, as it in fact is, different in substance from that contracted 
to be sold.

7
 A misdescription is substantial for this purpose if it so 

far affects "the subject-matter of the contract that it may be reason-
ably supposed, that, but for such misdescription, the purchaser 
might never have entered into the contract at all."

8
 This will always 

1 See (1981) 40 C.LJ. 47 (C. Harpum), taking the view that this should not be distinguished 
from specific performance with damages under Lord Cairns' Act, below, para.24-044. 

2 See, e.g. Watson v Burton [1957] 1 W.L.R. 19; Topfell Ltd v Galley Properties Ltd [1979] 1 
W.L.R. 446 (inability to give vacant possession); [1979] Conv. 375 (F. Crane). 

3 If the misdescription goes against the vendor, he cannot increase the price: Re Lindsay and 
Forder's Contract (1895) 72 L.T. 832. (But specific performance might be refused on the 
ground of hardship). See also Seven Seas Properties Ltd v Al-Essa [1988] 1 W.L.R. 
1272. 

4 Cedar Holdings Ltd v Green [1981] Ch. 129. 
5 See Cedar Holdings Ltd v Green, above. (Specific performance with abatement not appro 

priate where vendor's interest merely a co-ownership share.) 
6 Flight v Booth (1834) 1 Bing.N.C. 370; Watson v Burton [1957] 1 W.L.R. 19. 
7 If a vendor contracts to sell a lease of Blackacre, a purchaser cannor be compelled to take an 

underlease; Madeley v Booth (1845) 2 De G & Sm. 718; nor if he contracts to sell a 
"registered freehold property," can he compel the purchaser to take a possessory (as  
distinct from absolute) freehold title; Re Brine and Davies' Contract [1935] Ch. 388. 

»per Tindal CJ. in Flight v Booth (1834) 1 Bing.N.C. 370 at 377. 
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be a question of fact in each case: obviously A, who has contracted 
to sell Blackacre to B, cannot force him to take Whiteacre, even if 
Whiteacre is larger, more valuable, and better suited to B's pur-
poses. It is often difficult to say whether a misdescription of the area 
of land involves a difference of substance or of quantity; the rule is 
"easy to be understood, though often difficult of application."

9 

However, although the vendor cannot compel a purchaser to take 
something different from that contracted to be sold, it is only just to 
give the purchaser the option of insisting on completion, and being 
paid compensation

10
 for what he has lost. If it were not so, a person 

in default could in effect take advantage of his own wrong. Thus the 
purchaser has a choice: he may elect to take the property," notwith-
standing that it may be substantially different from the contract 
description. 

iii. Conditions of Sale. The above is true of "open" contracts, 
but the parties are free to make their own conditions to regulate what 
is to happen if there is a misdescription. In the case of contracts for 
the sale of land, most contracts prepared by a solicitor will now be 
made subject to the Standard Conditions of Sale or the Standard 
Commercial Property Conditions. In every case, therefore, the first 
question must be: what does the contract provide? But even then 
caution is necessary, since the courts have been reluctant to permit 
either party to contract out of the rights conferred on him by 
equity.

12
 

iv. Want of Good Title. The court will not force a doubtful title 
on a purchaser. The phrase "defect in title" is loosely used in some 
of the cases to indicate that the vendor, through some material error 
in description, fails in effect to convey to the purchaser the property 
he intended to buy. In other cases the expression may be used in a 
more literal sense; where, for example, the vendor's land is bur-
dened with restrictive covenants.

13
 Yet there are other cases where 

there is not merely a defect in the vendor's title, but no title at all. 
Clearly the purchaser cannot be compelled to take a bad title, nor be 

24-041 

24-042 

9per Lord Esher M.R. in Re Fawcett and Holmes' Contract (1889) 42 Ch.D. 150 at 156; cf. 
Watson v Burton [1957] 1 W.L.R. 19. °Mortlock v Butter (1804) 10 Ves.Jr. 292 at 316. 

The compensation must generally be 
claimed before completion; Joliffe v Baker (1883) 11 Q.B.D. 255. 

1 In the absence of special circumstances, e.g. if he was himself aware of the misdescription 
at the date of the contract; Castle v Wilkinson (1870) L.R. 5 Ch. 534. See [1978] Conv. 338 
at 340 (C. Emery). 

2 See Topfell Ltd v Galley Properties Ltd [1979] 1 W.L.R. 446; [1979] Conv. 375 (F. Crane); 
Rignall Developments Ltd v Halil [1988] Ch. 190. Conditions of sale are subject to the 
Unfair Contract Terms Act 1977; Walker v Boyle [1982] 1 W.L.R. 495. 

3 Re Nisbet and Potts' Contract [1906] 1 Ch. 386; Faruqui v English Real Estates Ltd [1979] 
1  W.L.R. 963;  [1979]  Conv. 444 (F.  Crane). See generally [1978] Conv. 338  (C.  
Emery). 
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allowed to refuse a good one. Between the good and the bad is an 
infinite variety of doubtful titles, and the question inevitably arises 
of drawing a line between those titles which a purchaser will, and 
those which he will not, be compelled to accept. The test is whether 
there is likely to be litigation. If the doubt is one of law, the court 
will normally resolve it.

14
 If the doubt is one of fact, it is the court's 

duty, unless there are exceptional circumstances, to decide the ques-
tion of title as between the vendor and purchaser. If the court con-
cludes that the purchaser will not be at risk of a successful assertion 
against him of an incumbrance, then the court should declare in 
favour of a good title, and should not be deterred by the mere 
possibility of future litigation by a claimant to an incumbrance who 
is not bound by the declaration.

15
 But if good title is not shown, the 

purchaser will be entitled to rescind, unless the vendor removes the 
doubt. The court will not compel a party to purchase a law suit.

16
 

F. Public Policy 

24-043       The court will not order specific performance of a contract where 
the result would be contrary to public policy. 

In Wroth v Tyler," a husband, the owner of the matrimonial home, 
entered into a contract to sell with vacant possession. Before com-
pletion, his wife registered a charge under the Matrimonial Homes 
Act 1967.

18
 The purchasers sued for specific performance, and 

failed on two grounds: 

i. The husband could only carry out his obligation by obtain-
ing a court order terminating the wife's right of occupation, 
and this would depend on the discretion of the court. To 
grant specific performance would compel the husband to 
embark on difficult and uncertain litigation. He had at-
tempted to obtain the wife's consent by all reasonable 
means short of litigation, and it would be most undesirable 
to require a husband to take proceedings against his wife, 
especially where they were still living together. 

4 Wilson v Thomas [1958] 1 W.L.R. 422. 
5 M.E.P.C. Ltd v Christian-Edwards [1981] A.C. 205 (doubt as to abandonment of 1912 
contract: good title established). See also Re Handman and Wilcox's Contract [1902] 1 Ch. 
599; Selkirk v Romar Investments Ltd [1963] 1 W.L.R. 1415. 

''Re Nichols and Von Joel's Contract [1910] 1 Ch. 43 at 46. See also Pips (Leisure Produc-
tions) Ltd v Walton (1981) 260 E.G. 601 (purchaser entitled to rescind contract for sale of 
lease which was already forfeited). 

7 [1974] Ch. 30. See also Malhotra v Choudhury [1980] Ch. 52 at 71; Verrall v Great 
Yarmouth Borough Council [1981] Q.B. 202, above, para.24-015 (specific performance of 
contract to hire conference hall to National Front), where this defence failed: the risk of 
public disorder was outweighed by the freedom of speech and assembly and the sanctity of 
contract. 

4 Now Family Law Act 1996. 
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Nor could the purchasers get specific performance subject to 
the wife's right of occupation. The husband and daughter 
would remain liable to eviction by the purchasers, and the 
family would be split up. The court would be slow to order 
specific performance in such circumstances. 

6. DAMAGES IN SUBSTITUTION FOR, OR IN ADDITION TO, SPECIFIC 

PERFORMANCE 

A. Chancery Amendment Act 1858. Lord Cairns' Act
19

 

Section 2 of Lord Cairns' Act gave to the Court of Chancery   24-044 
discretionary power to award damages either in addition to or in 
substitution for specific performance, the damages to be assessed in such 
manner as the court shall direct. 

Before this Act, it was only in the common law courts that dam-
ages were awarded.

20
 The Act gave power to award damages where 

none would be available at law.
21

 But it did not give the Court of 
Chancery power to award common law damages.

22
 It applied only 

to cases where the court had jurisdiction to award specific perform-
ance. Thus Lord Cairns' Act does not apply where the contract is of 
a type which is not specifically enforceable

23
; but it does apply 

where the contract is of a type which is, even though specific per-
formance is refused on some discretionary ground, such as the ab-
sence of mutuality.

24
 There is no jurisdiction under Lord Cairns' Act 

if specific performance is no longer possible, as where the land has 

19 S ee  ge n e r a l l y  ( 1 9 7 5)  34  C . L . J .  2 2 4  ( J .  J o l o wic z ) ;  [ 1 98 1 ]  C o n v .  2 8 6  ( T .  I n g ma n  a n d  J .  
W ak ef i e ld ) ;  [1 994 ]  Co nv .  110  (T .  I ng man ) ;  M cD erm ot t ,  Eq ui tab l e  D ama ge s  (1 994 ) .  

20 It  appears  t hat  t he  Court  o f  Chancery had i nherent  power t o  award damages  in  equi t y ,  but  
this was ra rely exercised.  See Spry,  Equi table Remedies,  p.623;  (1992) 108 L .Q.R. 652 (P .  
McDermot t );  cf .  Surrey v Bredero Homes Ltd [1993] 1 W.L.R. 1361 at  1368,  where Di l lon  
L J .  s a i d  t ha t  t h e  C o u r t  o f  C ha n c e ry  h a d  " no  po w e r  t o  a w ar d  d a m a ge s "  b e f o re  t h e  1 8 5 8  
A c t .  F o r  t h e  C o u r t  o f  C h a n c e r y ' s  a n c i e n t  s t a t u t o r y  j u r i s d i c t i o n  t o  a w a r d  d a m a g e s ,  s e e  
M cD erm ot t ,  Equi tab l e  D am age s ,  p .8 .  

21 See Johnson vAgnew [1980] A.C. 367 (Lord Wilberforce);  Price v Strange [1978] Ch.  337;  
Oakacre Ltd v Claire Cleaners (Holdings) Ltd [1982] Ch.  197 (cause of act ion for damages  
a t  l aw  no t  a c c r ue d  w h e n  a c t i o n  c o m m e nc e d ) .  

22 But  see  Price  v  S t ran ge  [ 19 78]  Ch .  3 37  a t  35 8 ,  wh ere  Go ff  L J .  sa id  "On e  p urp ose  an d  a  
very import ant  purpose of  t hat  Act  was ,  o f  course ,  t o  avoid ci rcui t y  o f act i on  by  enabl ing  
t he  o ld  C o u r t  o f  C h an c e r y  t o  a wa r d  d a ma g e s  a t  l a w . . . . "  

23 Lav ery  v  Pu rs e l l  (18 88 )  39  Ch.D .  508  ( t enan cy  f or  one  yea r ;  abo ve  p ar a .24 -02 5) .  A s  t o  
whethe r  co n t rac t s  fo r  pe rso na l  se rv i c es  c ome in to  t h i s  ca t eg or y ,  se e  t he  d i f fe ren t  v i ew s  
expressed i n  Price v  St range [1978] Ch .  337 at  359 (Goff  L. J . )  and  at  369  (Buckl ey L . J. ) .  
The House  of Lords  i n Scandinavian  Trading Tanker  Co A .B.  v Flota Pet rol era Ecuatori -  
a n a  [ 1 9 8 3 ]  2  A . C .  6 9 4  t o o k  t h e  v i e w  t h a t  t h e r e  w a s  n o  j u r i s d i c t i o n  t o  g r a n t  s p e c i f i c  
per formance of  a cont ract  for  se rvi ces .  

24 Price v Strange [1978] Ch.  337.  Even where the contract concerns building or  repai r works,  
the court has jurisdiction under the 1858 Act: ibid,  at 359. See  also Wroth v Tyler [1974] Ch.  
30;  Malhot ra  v Choudhury  [1980] Ch .  52,  (1979) 38  C.L .J.  35 (D . Hayton);  and t he  cases  
on  i n junc t i ons ,  be low,  p ar as  2 5 - 048 ,  e t  seq .  
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been sold to a third party.
25

 However, the jurisdiction exists if, when 
the proceedings were begun, the court could have granted specific 
performance, notwithstanding that thereafter, but before judgment, 
specific performance has become impossible.

26
 But it has been held 

that the court has no jurisdiction to award damages in lieu of specific 
performance under Lord Cairns' Act where specific performance is 
not sought by the claimant.

27
 

It was not until the Judicature Act 1873 that common law dam-
ages were available in the Chancery Division. Today it is only 
necessary to rely on Lord Cairns' Act if no damages would be 
available at law.

28
 It was at one time thought that it could be advan-

tageous to the claimant to rely on Lord Cairns' Act even where 
common law damages were available, as the measure of damages 
might be different.

29
 This is now discredited.

30
 

Lord Cairns' Act was repealed in 1883 by the Statute Law Revi-
sion Act, but s.5 of that Act preserved its general effect,

31
 although 

that section was unnecessary because s.16 of the Judicature Act 
1873 had transferred all Chancery jurisdiction to the High Court.

32 

Its provisions are now found in s.50 of the Supreme Court Act 
1981. 

B. Measure of Damages under Lord Cairns' Act 

24-045 Where a purchaser claims damages for breach of a contract for the 
purchase of land, he is normally entitled to damages for any loss of 
bargain. In Wroth v Tyler

33
 the purchasers contracted to buy a bunga-

low for £6,000. Contracts were exchanged on May 27, 1971, but on 
May 28 the vendor's wife registered a charge under the Matrimonial 
Homes Act 1967,

34
 and refused to remove it. The vendor was thus 

unable to pass a clear title. At the date at which completion was due, 

25 S ur r e y  C o unt y  C o u nci l  v  B r e de r o  H o m es  L td  [ 1 9 9 3]  1  W . L . R .  13 6 1 .  
26 J oh n s o n  v  A g ne w [ 1 9 7 8]  Ch .  1 7 6 ,  C . A .  
27 Horsier v Zorro [1975] Ch. 302. But see (1975) 91 L.Q.R. 337 (M. Albery) at 352-353; 

Jaggard v Sawyer [1995] 1 W.L.R. 269 (injunction); [1995] Conv. 141 (T. Ingman). See 
also Malhotra v Choudhury [1980] Ch. 52. Horsier v Zorro was overruled in part on a 
different point in Johnson v Agnew [1980] A.C. 367. Damages may be awarded under Lord 
Cairns' Act, although not expressly claimed; (1985) 34 I.C.L.Q. 317 (A. Burgess); Jaggard 
v Sawyer, above. 

28 S ee  Oa k a c re  L td  v  C l a i r e  C le a n e rs  ( H old i n g s)  L t d  [ 1 9 8 2]  Ch .  1 97  (c a u s e  o f  a c t i o n  f o r  
dam age s  n o t  ye t  acc rue d) .  

29 Wroth v  Tyl er [1974]  Ch.  30,  below.  
30 Joh nso n  v  A gn ew,  belo w.  
31 See  Lee ds  I nd us t r i a l  Co - ope ra t i ve  So c i e t y  L td  v  S lack  [ 19 24]  A .C .  8 51 .  
32 McDermott, Equitable Damages, pp.41^4. 
33 [1974] Ch.  30;  appl ied in  Grant  v Dawkins  [1973] 1 W.L.R. 1406.  See also Oakacre Ltd v  

Claire Cleaners (Holdings) Ltd [1982] Ch. 197 (damages awarded in addition to specific 
performance not limited to those accrued when action commenced). 

34 N o w  F a m i l y  L a w  A ct  1 9 9 6 .  



Damages in Substitution 757 

the property was worth £7,500, but at the date of the judgment in 
January 1973, its value had risen to £11,500. 

Megarry J. refused specific performance for reasons mentioned 
above.

35
 Therefore the main issue was the measure of damages. It 

was "common ground" that the normal rule is that damages for 
breach of a contract for the sale of land are measured by the differ-
ence (if any) between the contract price and the market price at the 
date of the breach, which is normally the completion date (with 
interest from that date until judgment). Applying that rule, damages 
would be £1,500. Although Fry had said that "the measure would be 
the same under Lord Cairns' Act",

36
 Megarry J. held that damages 

under the Act may be assessed on a basis which is not identical with 
that of the common law

37
: they should be a true substitute for 

specific performance, and must put the claimants in as good a posi-
tion as if the contract had been performed. Damages could be meas-
ured as at the date of judgment, and the purchasers were awarded 
£5,500. 

It has since been doubted by the House of Lords
38

 whether Lord 
Cairns' Act permits a departure from the common law rule on the 
quantum of damages, and, indeed, whether the damages awarded in 
Wroth v Tyler

39
 could not have been equally available at common 

law. There is no inflexible rule at common law that damages must be 
assessed as at the date of the breach of contract.

40
 The principle is 

that the claimant should be put in the same position as if the contract 
had been duly performed. The rule that damages are to be assessed 
as at the date of the breach evolved in times of financial stability 
when the subject-matter was unlikely to have increased in value 
between the breach and the judgment. The position at common law 
will be more readily appreciated by considering the doctrine of 
mitigation of damages. The principle that the claimant is to be put in 
the same position as if the contract had been performed is subject to 
the principle of mitigation.

41
 Thus in the case of chattels, damages 

will usually be assessed at the breach, because at that date the 
claimant could have acquired an equivalent chattel elsewhere. But in 
the case of a specifically enforceable contract, such as a contract to 
buy land, the purchaser cannot reasonably be expected to mitigate 

5 Above, para.24-043. 
op. cit. p.602. 7 [1974] 

Ch. 30 at 58-60. 
In Johnson v Agnew, below. The reasoning in Wroth v Tyler is preferred in McDermott, 
Equitable Damages, p.108; cf. [1994] Conv. 110 (T. Ingman). 
Above. 0 Wroth v Tyler [1974] Ch. 30 at 57; Radford v De Froberville [1977] 1 W.L.R. 1262, 

(1978) 
94 L.Q.R. 327 (A. Zuckerman), [1978] Conv. 163 (F. Crane); Malhotra v Choudhury 
[1980] Ch. 52, (1979) 38 C.L.J. 35 (D. Hayton); Johnson v Agnew [1980] A.C. 367; 
Suleman v Shahsavari [1988] 1 W.L.R. 1181. 
Wroth v Tyler [1974] Ch. 30 at 57; Radford v De Froberville [1977] 1 W.L.R. 1262; 
Malhotra v Choudhury, above; cf. Kaunas v Smyth (1977) 75 D.L.R. 368. 
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24-046 

the damages by seeking an equivalent property elsewhere as soon as 
the breach occurs, because he will normally wish to wait and see if 
specific performance is obtainable. In such a case, the common law 
principle of putting the claimant in the same position as if the 
contract had been performed is only adhered to in times of rising 
property prices by assessing the damages at a date subsequent to the 
breach.

42
 

In Johnson v Agnew
43

 Lord Wilberforce rejected the view that 
damages under Lord Cairns' Act could be assessed on a different 
basis from that of the common law. Subject to the point that in some 
cases damages would be available under the Act where none at all 
would be available at common law, the quantum is the same. The 
words in s.2 that damages "may be assessed in such manner as the 
court shall direct" relate only to procedure.

44
 Wroth v Tyler

45
 could 

not be supported in so far as it suggested that damages under the Act 
may be assessed on a different basis than at common law. Where, 
after the breach, the innocent party has reasonably continued to try 
for completion, the damages, however awarded should be assessed 
as at the date the contract was lost.

46
 This will normally be the date 

of the hearing, provided the proceedings have been conducted with 
due expedition: an earlier date will be substituted if the claimant has 
delayed.

47
 

The assessment of damages under Lord Cairns' Act has been 
recently reviewed in the context of injunctions,

48
 and is further 

considered in Chapter 25. 

7. SPECIFIC PERFORMANCE AND THIRD PARTIES 

24-047   Claims for specific performance are usually made between the par-
ties to the contract.

49
 In such a case, all the parties to the contract 

2 See generally (1979) 95 L.Q.R. 270 (D. Feldman and D. Libling); (1981) 97 L.Q.R. 445 (S. 
Waddams); (1982) 98 L.Q.R. 406 (I. Duncan Wallace); (1985) 34 I.C.L.Q. 317 (A. Bur 
gess). If the market is falling, damages will be assessed at the date of breach; Woodford 
Estates Ltd v Pollack (1979) 93 D.L.R. (3d) 350. 

3 [1980] A.C. 367. The facts have been given, above, para.24-010. See also William Sindall 
pic v Cambridgeshire County Council [1994] 1 W.L.R. 1016 at 1037. 

4 This phrase does not appear in Supreme Court Act 1981, s.50. 
5 [1974] Ch. 30. 
6 This was the date on which the vendor's mortgagees contracted to sell the property; above, 

para.24-010. See also Domb v Isoz [1980] Ch. 548; Suleman v Shahsavari [1988] 1 W.L.R. 
1181 (£29,500 awarded where property worth £76,000 at hearing but contract price  
£46,500); Johnson & Co (Barbados) Ltd v N.S.R. Ltd [1997] A.C. 400. 

7 Radford v De Froberville [1977] 1 W.L.R. 1262 (assuming a rising market); Malhotra v 
Choudhury [1980] Ch. 52. 

8 Below, para.25-051. 
9 For the rights of a sub-purchaser to obtain specific performance of the head contract, see 

Berkley v Poulett (1976) 120 S.J. 836, above para.12-035. 
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must be parties to the action.
50

 Other difficulties arise where the 
issue is between assignees, or where the person to be benefited was 
not a party to the contract. 

Difficulties have arisen as to whether the right to (or liability to) 
specific performance passes to an assignee of the agreement. These 
problems mainly arose in the context of agreements for leases, 
where the question was whether the assignee of either party could 
sue or be sued on the obligations of the agreed lease. These matters 
are now dealt with by the Landlord and Tenant (Covenants) Act 
1995,

51
 and will not be further discussed here. As far as contracts for 

the sale of land are concerned, such a contract confers an equitable 
interest on the purchaser. Whether specific performance is available 
against an assignee of the vendor will depend on the registration 
rules.

52
 

A different question is whether specific performance may be ob-
tained for the benefit of a third party, as where A has contracted with 
B to confer a benefit on C. As discussed below, C may now be able 
to enforce the contract in his own right under the Contracts (Rights 
of Third Parties) Act 1999. If, however, because the contract was 
entered into before the application of the 1999 Act, C cannot enforce 
the contract himself, the question is whether B may obtain specific 
performance, compelling A to confer the benefit on C. 

In Beswick v Beswick,
53

 one Peter Beswick, a coal merchant 
who wished to retire, made an arrangement with his nephew 
under which the business was transferred to the nephew, and the 
nephew promised to employ Peter as consultant for a weekly 
wage, and after his death to pay to Peter's widow £5 per week for 
her life. Payments were made to Peter during his lifetime, but 
soon after his death ceased to be paid to his widow. The widow 
took out letters of administration of Peter's estate and sued both 
as administratrix and in her own right under the contract. 

The House of Lords held that she was entitled as administratrix 
to specific performance of the promise to make the weekly pay-
ments to her as Peter's widow. She was unable to sue in her own 
right because of the rule of privity. 

The difficulties which faced the widow in her action as adminis-   24-048 
tratrix were essentially threefold: (a) Peter's estate, which she represented, 
had lost nothing by the breach; (b) the widow, in her own capacity, had 
suffered the loss but had no right of action; and (c) the agreement was for the 
payment of money and was not the type of 

50 See  Ti to  v  W ad del l  ( No .2)  [1 977 ]  Ch .  106  a t  324  ( M e gar ry  V .C . ) .  
51 The Act  ex t en ds  t o  a gre eme nt s  fo r  l ea ses  and  equi t ab l e  a ss ign me nt s  o f  l ea s es ;  s .28 ( l ) .  
52 Lan d Ch arg es  Act  19 72 ,  s . 2 (4 ) ;  Lan d  Regi s t ra t i on  A ct  200 2 ,  s .3 2  (e s t a t e  co n t rac t s ) .  
53 [1968] A.C. 58; (1988) 8 L.S. 14 (N. Andrews). 
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24-049 

agreement where breach is usually remedied by an order of specific 
performance.

54
 

The widow, as administratrix, overcame them all. Lord Upjohn 
thought that (a) was an argument in favour of specific performance; 
" . . .  the court ought to grant a specific performance order all the 
more because damages are nominal."

55
 She had no other effective 

remedy; "justice demands that [the promisor] pay the price and this 
can only be done in the circumstances by equitable relief."

56
 This 

disregards the principle that equitable remedies are available where 
the legal remedy is inadequate to compensate for the loss. It is not 
that equitable remedies are available where the claimant has suf-
fered no loss,

57
 nor where an independent person has suffered a loss 

for which there is no cause of action. 
Their Lordships found no difficulty in treating the case as a suita-

ble one for specific performance. "Had [the promisor] repudiated 
the contract in the lifetime of [the promisee] the latter would have 
had a cast-iron case for specific performance."

58
 The orthodox view 

has been that specific performance will not be ordered in cases 
where the promise is to pay money unless the claimant is a vendor or 
lessor against whom the purchaser or lessee could have demanded 
specific performance. Beswick v Beswick

59
 may have been regarded 

as such a case, for the nephew "could on his part clearly have 
obtained specific performance of it if Beswick senior or his adminis-
tratrix had defaulted."

60
 That, it is submitted, is questionable; for the 

contract was essentially for the sale of the goodwill of the business; 
such a contract is not normally specifically enforceable, in contrast 
to a contract to sell premises along with the goodwill.

61
 

It is said also that a contract to pay an annuity is specifically 
enforceable. In Adderly v Dixon,

62
 Leach M.R. gave the reason that 

the amount of damages would be conjectural. While such a proposi-
tion may have been sound in 1824, the development of life assur-
ance and of actuarial valuation of life interests has made an annuity 
and a capital sum in effect interchangeable. Annuities are freely 
purchased from insurance companies in exchange for capital pay-
ments and can similarly be freely sold for a capital sum. Thus the 
conjectural element is less marked than it was over a century ago. If 

54 
Above ,  pa ra . 24 -018.  

55 
[1968] A.C .  58 at  102;  c f .  Re  C ook' s  S.T .  [1965]  Ch.  902;  above ,  pa ra . 4 -021.  

56 ibid. 
57 

c f .  M arco  Produc t ions L td v Pagola [1945] 1  K .B.  I l l ;  in junct i on ava i l abl e  t o  r e st r a i n  
breach of  negat ive covenant  even though the breach causes no loss  to claimant;  or  i f only  
n o m i n a l  d a m a g e s  w o u l d  b e  a v a i l a b l e  a t  l a w ;  R o c h d a l e  C a n a l  C o  v  K i n g  ( 1 8 5 1 )  2  
Sim.(N.s.) 78. 

58 [1968] A.C. 58 at 98.  
59 

ibid. 
60 

ibid. ,  at  89,  per Lord Pearce.  
61 

Darbey v W hi taker (1857) 4  Drew.  134 at  139,  140;  above,  pa ra . 24 -027.  
62 

(1824) 1  Si m.  & St .  607 at  611;  (1966) 29 M.L.R .  657 at  663  (G .  T rei t e l ) .  
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the claimant was awarded damages, and desired the annuity, all he 
has to do is to buy one. 

The cases on which their Lordships relied to support the view that 
the contract to pay was specifically enforceable, at the instance of a 
personal representative, were all cases either of a contract to transfer 
land or contracts to pay an annuity. It is possible to treat Beswick v 
Beswick

63
 as consistent with authority by saying that there was 

mutuality, that the contract (being to pay an annuity) was capable of 
specific performance, and that the common law remedy of damages 
(assuming them to be nominal) was inadequate. The claimant barely 
succeeds on the first two; and only on the third by relying on cases 
which uphold it without explaining the logical dilemma of holding 
an award of nominal damages inadequate where no loss was suf-
fered by the party able to sue. 

In spite of these criticisms, the House of Lords should be ap-
plauded for taking a broad equitable view of the situation. There was 
"an unconscionable breach of faith [and] the equitable remedy 
sought is apt."

64
 Lord Pearce and Lord Upjohn both approved the 

dictum of Windeyer J. in Coulls v Bagot's Executor and Trustee Co. 
Ltd in which he said

65
: 

"It seems to me that contracts to pay money or transfer prop-
erty to a third person are always, or at all events very often, 
contracts for breach of which damages would be an inadequate 
remedy—all the more so if it be right (I do not think it is) that 
damages recoverable by the promisee are only nominal. . .  I see 
no reason why specific performance should not be had in such 
cases . .. There is no reason today for limiting by particular cate-
gories, rather than by general principle, the cases in which orders 
for specific performance will be made." 

There were no technical or practical difficulties preventing an 
award of specific performance and "justice demands that [the prom-
isor] pay the price and this can only be done in the circumstances by 
equitable relief."

66
 Perhaps the correct explanation is that damages 

must be considered from the point of view of both claimant and 
defendant. Thus the remedy of damages is inadequate if it would 
lead to the unjust enrichment of the wrongdoer. Substantial damages 
have been awarded under Lord Cairns' Act for this reason.

67
 

24-050 

'[1968] A.C. 58. 
' [1968] A.C. 58, per Lord Hodson at 83. 5 (1967) 40 
A.L.J.R. at 487; (1978) 37 C.L.J. 301 (B. Coote). ' Beswick v 
Beswick at 102, per Lord Upjohn. 
1 WrothamPark Estate Co v Parkside Homes Ltd [1974] 1 W.L.R. 798. For further develop-

ments in the context of injunctions, see para.25-052, below. 
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Now the widow Beswick would be able to enforce the contract in 
her own right if it were entered into after the Contracts (Rights of 
Third Parties) Act 1999. Whether she would be able to obtain spe-
cific performance by virtue of s.l(5) is less clear.

68
 This depends on 

whether the subsection must be taken to override the principle that 
specific performance is not available to a volunteer. The Law Com-
mission simply stated that the widow would have "the right of 
enforcement", without reference to specific performance.

69
 Even if 

specific performance would not be available, at least the widow 
would be able to obtain substantial damages, being a person with a 
cause of action who has suffered a loss by the breach. To that extent, 
the remedy of damages is adequate. 

This chapter began by indicating how narrow was the scope of the 
remedy of specific performance in practice. Other systems of law 
tend to be much more free in their use of this type of remedy. 
Beswick v Beswick

70
 indicates a willingness in the House of Lords to 

make freer use of the remedy in the interests of justice. The case is 
however concerned with its own particular problem, now resolved 
by legislation, of the contract to pay to a third party. We have seen 
that their Lordships were recently more orthodox in the context of 
the supervision principle, refusing to extend the remedy of specific 
performance to a landlord seeking to enforce a "keep open" cove-
nant in a lease.

71
 

8. JURISDICTION 

24-051 Both the High Court and the county court have jurisdiction to grant 
specific performance, but the jurisdiction of the county court, in 
cases of specific performance of contracts to sell or to let land, is 
limited to cases where the purchase money, or the value of the 
property in the case of a lease, does not exceed the county court 
limit.

72
 

The county court must give effect to every defence or counter-
claim to which effect would be given in the High Court.

73
 Thus, in 

Kingswood Estate Co. Ltd v Anderson,
74

 where the landlord brought 
an action for possession based on the termination of a common law 
periodic tenancy, the county court gave effect to the tenant's defence 

68 
Di scussed above,  pa ra . 24 -048.  

69 
Law Com.  No.242,  para . 7 . 46.  

70 
[1968] A.C. 58.  

71 
Co-operative Insurance Society Ltd v Argyll  Stores (Holdings) Ltd [1998] A.C.  1;  above,  
pa ra .4 -016. 

72 
County Courts Act  1984, s.23. The current limit  is £30,000. See also Joyce v Liverpool City  
Counci l  [1996] Q.B.  252 (small  c la ims) .  

73 
County Court s  Act  1984,  s .38.  

74 
[1963] 2  Q .B.  169 .  See al so C ornish v Brook Green Laundry  L td [1959]  1  Q .B.  394.  
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that she held the property under a specifically enforceable agreement 
for a lease for life, even though it had no jurisdiction to grant 
specific performance of that agreement. Similarly, in Rushton v 
Smith,

75
 the county court had no jurisdiction to grant specific per-

formance of an agreement for a business tenancy where the value of 
the property exceeded the county court limit, but it nevertheless had 
jurisdiction to decide whether or not the tenant would be entitled to 
such an order. 

' [1976] Q.B. 480. 
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25-086 

1. JURISDICTION 

25-001 AN injunction is an order by the court to a party to do or refrain from 
doing a particular act. Originally the Court of Chancery alone

1
 had 

jurisdiction to grant an injunction. This inevitably led to much dupli-
cation of proceedings; as where a claimant required an injunction as 
a remedy for a legal right. The Common Law Procedure Act 1854 
gave to common law courts a power to grant injunctions in certain 
cases. The present jurisdiction is governed by the Supreme Court 
Act 1981, replacing the Judicature Acts, which vested the jurisdic-
tion of the Court of Chancery and of the common law courts in the 
High Court. 

A. The High Court 

25-002 Section 37(1) of the Supreme Court Act 1981 provides that "The 
High Court may by order (whether interlocutory or final) grant an 
injunction . . .  in all cases in which it appears to the court to be just 
and convenient to do so."

2
 The jurisdiction is however not so wide 

as would appear from a first reading of the section. It is exercised, 
not on the individual preference of the judge, but "according to 
sufficient legal reasons or on settled legal principles."

3
 There have 

been differences of opinion as to whether s.25(8) of the Judicature 
Act 1873, which introduced the provision similar to that now con-
tained in the Act of 1981, gave the court power to grant injunctions 
in cases where they had not previously been granted.

4
 It has been 

said that the Act of 1873 "has not revolutionised" but "has to some 
extent enlarged" the jurisdiction.

5
 The restrictive approach, namely 

that the court's jurisdiction has not been extended, was affirmed by 

1 
Or the Court of Exchequer in its equity jurisdiction, above, para. 1-002. See generally 
Sharpe, Injunctions and Specific Performance. 

2 
This consolidates the previous legislation. Compare the wording of s.25(8) of the Supreme 
Court of Judicature Act 1873 and s.45 of the Act of 1925: "just or convenient"; Day v 
Brownrigg (1878) 10 Ch.D. 294; L. v L. [1969] P. 25. 

3 
per Jessel M.R. in Beddow v Beddow (1878) 9 Ch.D. 89 at 93. Thus a claimant with no 
"rights" cannot obtain an injunction, however "just and convenient" it may be: Gouriet v 
Union of Post Office Workers [1978] A.C. 435; Paton v Trustees of British Pregnancy 
Advisory Service [1979] Q.B. 76, below, para.25-015. 

4 See the different views of Lord Esher M.R. and Cotton L.J. in North London Ry. v Great 
Northern Ry. (1883) 11 Q.B.D. 30. See also The Siskina [1979] A.C. 210; Maclaine Watson 
& Co. Ltd v International Tin Council (No.2) [1989] Ch. 286; Channel Tunnel Group Ltd v 
Balfour Beatty Construction Ltd [1993] A.C. 334. 

5 
Cummins v Perkins [1899] 1 Ch. 16 at 20. 
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the House of Lords in Gouriet v Union of Post Office Workers.
6
 Lord 

Edmund-Davies said that s.25(8) of the Act of 1873 "dealt only with 
procedure and had nothing to do with jurisdiction."

7
 But former 

rules of practice no longer hamper the exercise of discretion; thus 
enabling the merits of new situations to be dealt with as they arise.

8 

A similar question is whether the Act of 1981 enlarged the previous 
jurisdiction, but the better view is that it did not.

9
 A claimant with no 

cause of action cannot invoke s.37(l).'° 

B. The County Court 
The jurisdiction of the county court, which is wholly statutory, 25-003 

has been enlarged by the Courts and Legal Services Act 1990." Under s.38 
of the County Courts Act 1984 the court could only grant an injunction if it 
was ancillary to a claim for some other specific relief, such as damages, 
within its jurisdiction. The amended s.38 provides that (subject to exceptions) 
the court may make an order which could be made by the High Court. It 
appears, therefore, that no other relief need be claimed. The county court has 
no jurisdiction, however, to grant a search order

12
 or a freezing injunction

13 

(other than in family proceedings or in aid of execution of a county court 
judgment).

14
 

2. TYPES OF INJUNCTIONS 

A. Prohibitory and Mandatory Injunctions 

The most common form of an injunction, as the name implies, is 25-004 
one which is prohibitory or restrictive. However, if the unlawful act has been 
committed and an order restraining its commission is therefore meaningless, 
justice can sometimes be done by issuing a mandatory injunction ordering the 
act to be undone. At one time the negative character of an injunction used to 
be insisted upon; if the court intended to order a party to pull down a 
building, the order would be that he should refrain from permitting the 
building to 

6 
[1978] A.C. 435. See also Bremer Vulkan Schiffbau und Maschinenfabrik v South India  
Shipping Corp. [1981] A.C. 909. 

7 [ 1978] A.C. 435 at 516. cf. the wider views of Lord Denning M.R. in Rasu Maritima S.A. v 
Perusahaan [1978] Q.B. 644 at 659-660. 

8 Argyll v Argyll [1967] Ch. 302 at 345; Rasu Maritima S.A. v Perusahaan, above. See 
generally search orders and freezing injunctions, below, paras 25-077, 25-080. 

9 Contrast the views of Lord Denning M.R. with those of Donaldson and Slade LJJ. in Chief 
Constable of Kent v V. [1983] Q.B. 34; (1983) 99 L.Q.R. 1; (1983) 42 C.L.J. 51 (A.  
Tettenborn); All E.R. Rev. 1982, at 205 (G. Zellick); Richards v Richards [1984] A.C. 174. 
The wording of the 1981 Act and its predecessors is not identical. 

>°Ainsbury v Millington [1986] 1 All E.R. 73. 
" s.3. In the case of land, its value must be within the county court limits (currently £30,000). 

See also Joyce v Liverpool City Council [1996] Q.B. 252 (small claims). 
12 Below, para.25-077. 
13 Below, para.25-080. 
14 County Courts Remedies Regulations 1991 (SI 1991/1222). 
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remain on his land. Such an injunction may have a positive effect, as 
in Sky Petroleum Ltd v V.I.P. Petroleum Ltd,

15
 where an injunction 

restraining the defendant from withholding supplies of petrol was 
equivalent to specific performance of the contract. But a mandatory 
injunction is now couched in positive form,

16
 but just for this reason it 

may be harder to obtain. For example, it has been held that it ought 
not to issue to compel a ferry owner to run a ferry when it could only 
be run at a loss.

17
 But the fact that a local authority may have to 

borrow money, or get a building licence to comply with a mandatory 
injunction is a ground, not for refusing the remedy, but for granting 
it subject to a suspension.

18
 

B. Perpetual and Interlocutory (or Interim) Injunctions 25-005 
Prohibitory or mandatory injunctions may be perpetual or interlocutory. 
"Perpetual" does not mean necessarily that the effect of the order must 
endure for ever; it means that the order will finally settle the present dispute 
between the parties, being made as the result of an ordinary action, the court 
having heard in the ordinary way the arguments on both sides. But a claimant 
may not always be able to wait for the action to come on in the normal course; 
it may be that irreparable damage will be done if the defendant is not imme-
diately restrained. If such is the case, the claimant will serve on him a notice 
that an application is being made to the court for an interlocutory injunction. 
The service of this notice will enable the defendant also to be heard, if he 
wishes, but the hearing will not be a final decision on the merits of the case. 
If the claimant's affidavit has made out a sufficient case, the judge will grant 
an interlocutory injunction, which is effective only until the trial of the 
action or some earlier specified date. 

C. Injunctions Without Notice
19

 

25-006 If the urgency of the case is such that the claimant cannot even 
follow the procedure described above, he is still not without a rem-
edy, for he can apply for an injunction without notice, which will 
take effect immediately. Notice will then be served on the defendant, 
who will then have a chance of having the order set aside or 
varied.

20
 

15 [1974] 1 W.L.R. 576. 
16 Jackson v Normanby Brick Co. [1899] 1 Ch. 438. 
17 Alt-Gen v Colchester Corporation [1955] 2 Q.B. 207; Gravesham Borough Council v 

British Railways Board [1978] Ch. 379; Morris v Redland Bricks Ltd [1970] A.C. 652; 
Co-operative Insurance Society Ltd v Argyll Stores (Holdings) Ltd [1998] A.C. 1, above, 
para.24-021. 

18 Pride of Derby Angling Association v British Celanese Co. [1953] Ch. 149. 
19 Called ex pane injunctions before the CPR 1998 came into operation. 
20CPR23.9, 23.10, 25.3. 
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D. Quia Timet Injunctions 

A quia timet injunction is one which issues to prevent an infringe-
ment of the claimant's rights where the infringement is threatened, 
but has not yet occurred. The jurisdiction is one of long standing, 
and exists in relation to both perpetual and interlocutory injunctions, 
and to both prohibitory and mandatory injunctions. The claimant 
must show a very strong probability of a future infringement, and 
that the ensuing damage will be of a most serious nature.

21
 

25-007 

3. PRINCIPLES APPLICABLE TO THE ISSUE OF INJUNCTIONS 

A. General 

i. Discretionary Remedy. While the injunction is a much wider 25-008 
remedy than specific performance, the characteristics of the two remedies are 
similar. Thus, the injunction is a discretionary remedy,

22 
based on the 

inadequacy of common law remedies. As will be seen, similar principles 
apply to the exercise of the discretion of the court. As in the case of specific 
performance, the court may award damages under Lord Cairns' Act, either in 
lieu of, or in addition to, an injunction.

23
 In a rare case the court will grant a 

declaration that a person who has yet to seek an injunction has no entitlement to 
it.

24
 

ii. Remedy in personam.
25

 Like specific performance, the in-   25-009 

junction is a remedy in personam. It is possible to enjoin a defendant 
who is not personally within the jurisdiction, provided service out of 
the jurisdiction can properly be done under the civil procedure 
rules.

26
 But, as a general rule, no injunction will be granted in 

connection with the title to land outside the jurisdiction, even if the 
defendant is within the jurisdiction.

27
 It is otherwise in the case of 

chattels, and, even in the case of land, the rule is subject to excep-
tions.

28
 Finally, an injunction may be granted against an unnamed 

21 Fletcher v Bealey (1885) 28 Ch.D. 688; Att-Gen v Nottingham Corporation [1904] 1 Ch. 
673; Redland Bricks Ltd v Morris [1970] A.C. 652; below, para.25-042. 

22 
Unless i t is a statutory remedy to enforce a right  for which  there is no common law remedy;  
B ri s to l  C i t y  C o u nc i l  v  L o v e l l  [1 9 9 8 ]  1  W. L . R .  4 4 6  a t  4 5 3  ( r i g h t  t o  b u y) .  S i mi l a r l y ,  a  
c l a i mant  who has been  tot al l y  di spossessed by t r espass  i s  ent i t l ed  to  an i n junct ion  as  of  
r i gh t ;  H a rrow  L BC  v  D onah ue  [199 5 ]  1  EG LR 257 ;  b e l ow,  pa ra . 2 5 -0 67 .  

23 
Below,  para .25-041,  Spry,  pp.625 e t  seq.  

24 Greenwich Healthcare N.H.S. Trust v London Quadrant Housing Trust [1998] 1 W.L.R. 
1749. 

25 
Above ,  pa ra . 24 -004.  

26 
CPR 1998,  Pt  6 . 17 e t  seq.  See Re Lidde ll ' s  S.T.  [1936] Ch .  365.  

27 
Deschamps v Miller [1908] 1  Ch. 856;  Re Hawthorne (1883) 23 Ch.D. 743.  See Dicey and  
Morri s,  The Confl ict  of  Laws (13th ed.) ,  pp.945 et  seq. ,  discussing al so the effect  of Civi l  
Juri sdict ion and Judgments  Act  1982, s.30.  This pr inciple applies al so to  foreign intel l ec  
tual  p ropert y;  Tyburn  Produc t ions L td v C onan D oyle [1991] Ch.  75.  

28 
See P en n  v  Lo rd  B a l t i m ore  (1750) 1  Ves.Sen.  444,  above,  para .24 -004;  H a m l i n  v  H am l i n  
[1986] Fam.  11.  
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defendant,
29

 or against all the members of a class or organisation to 
restrain the unlawful acts of unidentified members.

30
 

25-010 iii. The Public Interest. Divergent views have been expressed in 
the Court of Appeal on the question whether the court, in consider-
ing an application for an injunction to protect a private right, has a 
duty to take into account the interests of the general public. In Miller 
v Jackson

31
 a cricket club committed the torts of nuisance and 

negligence in allowing cricket balls to land on the claimants' prop-
erty. An injunction was refused by the Court of Appeal. The public 
interest in enabling the inhabitants to enjoy the benefits of outdoor 
recreation prevailed over the claimants' private right to quiet enjoy-
ment of their house and garden. But in Kennaway v Thompson,

32 

where the claimant sought an injunction to restrain a motor boat 
racing club from committing nuisance by excessive noise, the Court 
of Appeal granted the injunction, holding that the rights of the 
claimant should not be overridden by the interests of the club or of 
the general public. In considering whether to grant an injunction or 
damages in lieu under Lord Cairns' Act,

33
 the public interest does 

not prevail over private rights. The views expressed in Miller v 
Jackson ran counter to the well-established principles laid down in 
Shelf er v City of London Electric Lighting Co.,

34
 which was binding 

on the Court of Appeal. 

25-011 iv. Contempt. Non-compliance with an injunction (or an under-
taking given in lieu

35
) is a contempt of court,

36
 punishable by im-

prisonment, sequestration of property (in the case of a corporation) 
or a fine.

37
 Acts done in breach of an injunction may be void for  

29 
Bloomsbury  Pub l i sh ing  Group  p ic  v  New s Group  Newspapers  L td  [20 0 3]   1  W.L .R.  
1633. 

30 
M. Michaels (Furriers) Ltd v Askew, The Times, June 25, 1983 (nuisance by members of  
"Animal Aid"); cf .  United Kingdom Nirex Ltd v Barton, The Times, October 14, 1986.  

31 [1977] Q.B. 966.  For inte rlocutory injunct ions,  see below, para.25 -032.  See also t he cases  
o n  l i b e l  a n d  b r ea c h  o f  c o n f id e n ce ,  b e low ,  p a ra s  2 5 - 0 6 8 ,  2 5 -0 6 9 .  

32 [ 1 9 8 1 ]  Q . B .  8 8 ;  ( 1 9 8 1 )  9 7  L . Q . R .  3 ;  ( 1 9 8 1 )  4 4  M . L . R .  2 1 2  ( R .  B u c k l e y ) ;  S e v e n o a k s  
Di st ri ct  Counci l  v Pat tul l o &  Vinson Ltd [1984]  Ch.  211;  Ell i ot t  v  I sl i ngton  London  LBC  
[ 19 9 1 ]  1  E G L R 1 6 7;  c f .  D en ni s  v  Mi n i s t r y  o f  D ef en c e  [ 2 0 03 ]  2  E G L R 1 2 1 .  

33 Below,  p ara . 25 -04 5 .  
34 [18 95]  1  Ch .  28 7 ,  be low,  par a .2 5 -0 48 .  See  ( 19 82)  41  C . L .J .  8 7  ( S .  Tr oma ns ) .  
35 Hus sa in  v  H us sa in  [1 98 6]  F am.  134;  Rob er t s  v  R obe r t s  [1 99 0]  2  F .L .R .  11 1 .  
36 C o n t e m p t  o f  C o u r t  A c t  1 9 8 1 .  S e e  a l s o  P a r k e r  v  C a m d e n  L B C  [ 1 9 8 6 ]  C h .  1 6 2 .  A s  t o  

ch i l d ren  and  menta l  pa t i en t s ,  s ee  W oo key  v  Woo ke y  [1 99 1]  F am.  1 21;  Re H  (Re spo nd ent  
und er  1 8:  P ow er  o f  Ar res t )  [20 01 ]  1  F .L .R .  6 41 .  

37 As to a company's liability for employee's breach, see Re Supply of Ready Mixed Concrete 
(No.2) [1995] 1 A.C. 456. For liability of directors, see Director General of Fair Trading v 
Buckland [1990] 1 W.L.R. 920; Att-Genfor Tuvalu v Philatelic Distribution Corporation 
Ltd [1990] 1 W.L.R. 926. Non-compliance with an injunction may be an element in a 
subsequent award of exemplary damages: Drane v Evangelou [1978] 1 W.L.R. 455. 
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illegality.
38

 As disobedience may lead to imprisonment, the injunc-
tion must be expressed in exact terms, so that the defendant knows 
precisely what to do, or refrain from doing.

39
 As committal proceed-

ings are equivalent to a criminal charge, the breach of injunction 
must be established beyond reasonable doubt.

40
 

In matrimonial cases, committal orders should be made very re-
luctantly. As Ormrod L.J. said in Ansah v Ansah

41
 "Committal 

orders are remedies of last resort; in family cases they should be the 
very last resort." It should be added that a power of arrest may be 
attached to occupation or non-molestation orders granted under the 
Family Law Act 1996. 

A question which has become prominent is whether third parties 
commit contempt if they knowingly act contrary to an injunction. A 
third party who aids and abets a breach of injunction is guilty of 
contempt.

42
 An agent of the party enjoined is also bound by the 

injunction.
43

 The court has jurisdiction in wardship and other special 
cases to make an injunction against the world at large,

44
 although a 

person who contravened the order in good faith and without notice 
of its terms would not commit contempt.

45
 In Att-Gen v Times 

Newspapers Ltd
46

 newspapers which published confidential material 
which other newspapers had been enjoined from publishing were 
guilty of contempt. The House of Lords held that strangers who 
knowingly took action to damage or destroy confidentiality before 
the trial committed contempt by nullifying the purpose of the trial. 
The question was not whether third parties were bound by the in-
junction, but whether they could commit contempt even though they 
were not bound. As they were not parties to the order, the basis of 
the contempt would not be a breach of the order (unless they had  

38 Clarke v Chadburn [1985] 1 W.L.R. 78  (union rules );  Al l  E.R. Rev.  1985 at  76 (C. Mil ler);  
c f .  H a r r o w  L B C  v  J o h n s t o n e  [ 1 9 9 7 ]  1  W . L . R .  4 5 9  ( n o t i c e  t o  q u i t ) .  C o m p l i a n c e  w i t h  a  
s t a t u t e  a f fo r d s  a  d e f en c e ;  A.  v  B .  B an k  ( G ov e r n or  an d  C o m p an y  o f  t h e  B a n k  o f  E ngl a n d  
int ervening) [1993]  Q.B . 311 .  

39 
Redland Bricks Ltd v Morris [1970] A.C. 652;  Co-operative Insurance Society Ltd v Argyll  
Stores (H oldings) L td [1998] A.C.  1 .  

40 
R e  B r a m b l e v a l e  L t d  [ 1 9 7 0 ]  C h .   1 2 8 ;  K e n t  C o u n t y  C o u n c i l  v  B a t c h e l o r  ( 1 9 7 7 )  3 3  
P. & C.R. 185.  

41 [1977] Fam. 138 at 144. See also (1977) 40 M.L.R. 220 (P. Pettit); Hale v Tanner (Practice 
Note) [2000] 1 W.L.R. 2377. 

42 
Aero (Autom at ion)  Ltd  v R ex C hainbe lt  Inc .  [1971]  1  W.L .R.  1676.  

43 Cretanor Mari t ime  Co.  Ltd v Iri sh  Marine Management  Ltd [1978]  1 W.L .R .  966 .  See  t he  
ass e t - f r eez in g  ca se s ,  be low,  par a .2 5 - 080 ,  p ar t i cu l a r l y  t he  " wo r ld -wide  as s e t s"  ca se s .  

44 Below,  p ara . 25 -06 9 .  
45 

ReX.  (a minor) [1984] 1  W.L.R.  1422;  Att-Gen v Times Newspapers Ltd [1992] 1 A.C. 191  
at  224;  Re Z (a minor) (Identif ication: Restrictions on Publication) [1997] Fam. 1;  Kelly v  
B.B .C.  [2001] Fam.  59;  At t -G en v H arr is  [2001]  2  F.L .R.  895.  

46 
[1992] 1  A.C.  191 (the Spycatcher case).  See al so Bank Mellat  v Kazmi [1989] Q.B.  541;  
Derby & Co. Ltd v Weldon (Nos. 3 and 4) [1990] Ch. 65;  Re C (Adult: Refusal of Treatment)  
[1994] 1  W.L.R .  290;  H arrow  LBC v Johns tone [1997]  1  W.L .R .  459.  
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aided and abetted a breach) but knowing interference with the ad-
ministration of justice.

47
 

25-012 v. Crown Proceedings. An injunction will not normally lie 
against the Crown.

48
 The proper remedy in such a case is the decla-

ration. A former disadvantage that an interim declaration could not 
be granted has now gone.

49
 An interlocutory injunction may, excep-

tionally, be granted against the Crown to protect rights enforceable 
under European Community law.

50
 Further, an injunction, final or 

interlocutory, may be granted against ministers and other officers of 
the Crown, and a minister can be liable for contempt.

51
 

B. Protection of Rights 

25-013 i. Locus Standi. "It is a fundamental rule that the court will only 
grant an injunction at the suit of a private individual to support a 
legal right."

52
 The type of right which may be protected by injunc-

tion in the field of private law is dealt with below, but the question 
also arises as to who may seek an injunction to protect a public right. 
This requires a consideration of the extent to which the civil courts 
may restrain a breach of the criminal law by injunction. The general 
rule is that public rights are protected by the Attorney-General, 
acting either on his own initiative or on the relation of a member of 
the public. He may obtain an injunction to restrain breaches of the 
criminal law even if there is a statutory remedy, where that remedy 
is inadequate,

53
 and the view of the court is that injunctions should 

be granted at his request to prevent clear breaches of the law irre-
spective of the weighing of benefits and detriments which character-
ises most other injunctions.

54
 

By way of exception to this general rule, an individual may seek 
an injunction if interference with a public right, created by statute or 

7 Att-Gen v Punch [2003] 1 A.C. 1046; (2003) 119 L.Q.R. 384 (P. Devonshire). For the 
position of third parties in relation to final injunctions, see Jockey Club v Buffham [2003] 
Q.B. 462; (2003) 62 C.L.J. 241 (A. Smith). 

8 Crown Proceedings Act 1947, s.21; R. v Secretary of State for Transport, Ex p. Factortame 
Ltd [1990] 2 A.C. 85. 

9 CPR 25.1. See R. v R. (Interim Declaration: Adult's Residence) [2000] 1 F.L.R. 451; Bank 
of Scotland (Governor and Company) v A Ltd [2001] 1 W.L.R. 751. 

°R. v Secretary of State for Transport, Ex p. Factortame Ltd (No.2) [1991] 1 A.C. 603; 
(1991) 107 L.Q.R. 4 (H. Wade). 

1 M. v Home Office [1994] 1 A.C. 377; (1994) 57 M.L.R. 620 (C. Harlow); (1994) 53 C.L.J. 1 
(T. Allen). 

2 per Lord Denning M.R. in Thome v British Broadcasting Corporation [1957] 1 W.L.R. 
1104 at 1109. But compare the different views expressed in Chief Constable of Kent v V. 
[1983] Q.B. 34. 

3 Att-Gen v Sharp [1931] 1 Ch. 121; Att-Gen v Chaudry [1971] 1 W.L.R. 1623. 
4 Att-Gen v Bastow [1957] 1 Q.B. 514; Att-Gen v Harris [1961] 1 Q.B. 74; below, para. 
25-071. 
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existing at common law, would also infringe some private right of 
his or would inflict special damage on him,

55
 save where statute has, 

for instance by providing an exclusive remedy, excluded it.
56

 But an 
individual who does not come within the established exceptions has 
no remedy, for it is no part of English law that a person who suffers 
damage by reason of another person's breach of statute has a civil 
action against that person.

57
 Thus a record company could not get an 

injunction against a defendant who traded in "bootleg" records in 
breach of statute, as there is no principle that a person can restrain a 
crime affecting his property rights by injunction where the statute 
was not designed for the protection of the class of which he is a 
member.

58
 

Another important question is whether a private individual may 
obtain an injunction to restrain a threatened criminal offence which 
would interfere with a public right when the Attorney-General has 
refused his consent to a relator action, the case not being one where 
private rights or special damage to the claimant are involved.

59
 

In Gouriet v Union of Post Office Workers
60

 the claimant, a 
member of the public, sought an injunction to restrain a threat-
ened boycott of postal communications between Britain and 
South Africa, in breach of statute. The Attorney-General had 
refused consent to a relator action, without giving reasons. It was 
unanimously held in the House of Lords that the court had no 
jurisdiction to grant such an injunction, nor to control the exercise 
of the Attorney-General's discretion in any way. 

It was a fundamental principle that private rights could be as-   25-014 
serted by the individual and public rights by the Attorney-General, and that 
"the criminal law is enforced in the criminal courts by the 

55 
Gouriet v Union of Post Office Workers [1978] A.C. 435; Lonrho Ltd v Shell Petroleum Co. 
Ltd [1982] A.C. 173; R.C.A. Corpn. v Pollard [1983] Ch. 135. An action also lies if the 
claimant can show that he is a member of the class for whose benefit the statute was passed  
and upon whom Parliament intended to confer a cause of action; R. v Deputy Governor of 
Parkhurst Prison, Ex p. Hague [1992] 1 A.C. 58. See also Francome v Mirror Group 
Newspapers [1984] 1 W.L.R. 892; Barrs v Bethell [1982] Ch. 294. 

56 S te v e ns  v  Ch ow n  [1 9 01 ]  1  Ch .  8 94 ;  c f .  M e ad e  v  Lo n do n  B or o ug h  o f  H a r ing e y  [1 9 79 ]  1  
W.L .R.  637;  Spry ,  pp.364  et  seq . 

57 Lonrh o  L td  v  She l l  Pe t r o l eum Co.  L td ,  abov e ;  CBS S ongs  L td  v  Amst rad  Co nsum er  E l ec  
t ronics pic [1988] A.C. 1013;  P. v Liverpool  Dai ly Post  and Echo Newspapers pic [1991] 2  
A.C. 370. 

58
R.C.A.  Corpn.  v Pollard [1983] Ch.  135;  Rickless  v United Artists  Corp.  [1988] Q.B. 40.  
See now Copyri ght ,  Desi gns and Pat ent s  Act  1988,  s . 194.  

59 
The right to bring a private prosecution, once the offence is committed, is a different  matter,  
but  the Attorney-General  has power t o  veto such proceedings.  

60 
[1978] A.C .  435;  (1977) 36 C .L. J .  201 (D .  Wi l l i ams);  (1978) 94  L.Q .R.  4  (H. W.R.W. );  
(1978) 41 M.L.R.  58 (T.  Hart l ey );  (1978) 41 M.L.R.  63 (R.  Si mpson);  (1979) 42 M.L.R.  
369 (D. Feldman). See al so Lord Denning 's observat ions in  The Discipline of  Law, pp.137  
et seq. 
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conviction and punishment of offenders, not in the civil courts."
61 

Any interference by the civil courts exposes the defendant to "dou-
ble jeopardy"; the penalty of imprisonment for contempt of court, if 
the offence is committed, is added to the criminal penalties fixed by 
Parliament.

62
 Not only are the punishments different, but the con-

tempt proceedings will be decided by a judge alone while the defen-
dant may be entitled to a jury in the criminal proceedings.

63
 These 

considerations are, of course, also present in cases where injunctions 
may be granted to enforce the criminal law. No doubt for this reason 
the House of Lords expressed the view that the cases where the 
Attorney-General can seek an injunction to restrain the commission 
of an offence are narrow and not to be extended. The jurisdiction is 
"of great delicacy and is one to be used with caution." The Attor-
ney-General's power is "not without its difficulties and these may 
call for consideration in the future."

64
 

But the effect of the decision may not be so great as first appears. 
The prerogative remedies, with their broader concept of standing,

65 

may be available where the defendant is a public authority.
66

 Here 
the court feels able to judge on matters of public interest, even 
where there are political implications,

67
 but the House of Lords has 

doubted the analogy.
68

 

In the case of a crime which has already been committed, it has 
been held that the police have locus standi to seek an injunction to 
"freeze" money in a bank account which is reasonably believed to 
be the proceeds of a crime.

69
 This principle is not without difficulty, 

and is confined to an asset which can be identified as the stolen item 
or as property representing it.

70
 No such injunction is available in 

respect of moneys not themselves obtained by fraud but which were 

1 [1978] A.C. 435 at 490 (per Viscount Dilhorne). Although the case concerned criminal law 
enforcement, many statements in the House of Lords were wide enough to cover all public 
law actions. See also Ashby v Ebdon [1985] Ch. 394; (1985) 44 C.L.J. 6 (J. Jolowicz). '- 

[1978] A.C. 435 at 498, per Lord Diplock. See Kent County Council v Batchelor [1979] 1 
W.L.R. 213. But in other areas the civil court adds to the criminal penalty; see para.12-038, 
above, (forfeiture of property acquired by killing). 

' But the standard of proof will be the same; see (1979) 42 M.L.R. 369 (D. Feldman). 1 
See also Stoke-on-Trent City Council v B&Q (Retail) Ltd [1984] A.C. 754; Waverley 
Borough Council v Hilden [1988] 1 W.L.R. 246; Kirklees Borough Council v Wickes 
Building Supplies Ltd [1993] A.C. 227, para.25-071. ' Below, para.25-072. ' See R. v 

Commissioner of Police of the Metropolis [1968] 2 Q.B. 118; R. v IRC, Ex p. 
National Federation of Self-Employed and Small Businesses Ltd [1982] A.C. 617 at 640, 
below, para.25-072; R. v Her Majesty's Treasury, Ex p. Smedley [1985] Q.B. 657. ' See, 

for example, Secretary of State for Education and Science v Tameside Metropolitan 
Borough Council [1977] A.C. 1014. 

1 Gouriet v Union of Post Office Workers [1978] A.C. 435 at 483. ' Chief Constable of Kent 
v V. [1983] Q.B. 34; West Mercia Constabulary v Wagener [1982] 1 
W.L.R. 127; (1982) 98 L.Q.R. 190 (D. Feldman); All E.R. Rev. 1982 at 205 (G. Zellick); 
(1983) 99 L.Q.R. 1; (1983) 42 C.L.J. 51 (A Tettenborn). 'Chief Constable of 

Hampshire v A. Ltd [1985] Q.B. 132; (1984) 100 L.Q.R. 537 (G. 
Samuel). See also Malone v Metropolitan Police Commissioner [1980] Q.B. 49. 
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profits made by means of a loan obtained by fraud.
71

 The House of 
Lords in Att-Gen v Blake

72
 considered that the Attorney-General had 

no entitlement to an injunction which effectively froze the proceeds 
of crime (royalties from a book written by a former KGB spy), 
because this would amount to confiscation outside the statutory 
provisions permitting confiscation orders. Their Lordships decided 
that the private law remedy of an account of profits was available,

73 

and thus the point did not arise. No view was expressed as to the 
correctness of the police cases, which were distinguishable. 

Finally, the rule that only the Attorney-General may enforce pub-
lic rights is subject to certain limited statutory exceptions, enabling a 
local authority to seek an injunction in its own name to protect 
public rights in the locality or to enforce planning control.

74
 

ii. Legal and Equitable Rights. A right that is to be protected by   25-015 
an injunction must be one that is known to law or equity.

75
 Thus it must not 

be one of which cognisance will be taken only in ecclesiastical law.
76

 The 
point was firmly made in Day v Brownrigg.

77
 

The claimant lived in a house that had been called "Ashford 
Lodge" for 60 years. The defendant lived in a smaller neighbour-
ing house called "Ashford Villa." The defendant started to call 
his house "Ashford Lodge" and the claimant sought an injunction 
to restrain him from doing so. The Court of Appeal took the view 
that there was no violation of a legal or equitable right of the 
claimant so that no injunction would be granted.

78
 

Similarly, in Paton v Trustees of British Pregnancy Advisory 
Service

79
 it was held that a husband could not obtain an injunction to 

prevent his wife from having, or a registered medical practitioner 

1 Chief Constable of Leicestershire v M. [1989] 1 W.L.R. 20; cf. Securities and Investments 
Board v Pantell S.A. [1990] Ch. 426. 1 

[2001] 1 A.C. 268. 
3 Above, para. 1-022. 
* Local Government Act 1972, s.222; Town and Country Planning Act 1990, S.187B; below, 

para.25-071. ' In Chief Constable of Kent v V [1983] Q.B. 34, Lord Denning M.R. 
considered that this was 

no longer the case after the Supreme Court Act 1981, but this was firmly rejected by the 
House of Lords in P. v Liverpool Daily Post and Echo Newspapers pic [ 1991 ] 2 A.C. 370. 
A broad approach is favoured in Broadmoor Hospital Authority v Robinson [2000] 1 
W.L.R. 1590. 

'Att-Gen v Dean and Chapter of Ripon Cathedral [1945] Ch. 239. 7 
(1878) 10 Ch.D. 294; Beddow v Beddow (1878) 9 Ch.D. 89 at 93. 
4 See also Montgomery v Montgomery [1965] P. 46. 
3 [1979] Q.B. 276; (1979) 95 L.Q.R. 332 (J. Phillips); (1979) 30 C.L.P. 217 (C. Lyon and 

G. Benett). For a discussion of the position if the proposed abortion would be illegal, see 
(1979) 42 M.L.R. 324 (I. Kennedy); C. v S. [1988] Q.B. 135; (1987) 103 L.Q.R. 340 (A. 
Grubb and D. Pearl). 
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from performing, a legal abortion: the husband had "no legal right 
enforceable at law or in equity." 

Injunctions have proved valuable in protecting confidential ma-
terial.

80
 Before 1875, it was accepted that equity would, in suitable 

cases, restrain a defendant from revealing or distributing informa-
tion or other material obtained in confidence,

81
 regarding the breach 

of confidence as an equitable wrong needing protection by injunc-
tion. It has now been accepted

82
 that the jurisdiction in this type of 

case does not depend on any notion of property or contract, but that 
an obligation of confidence can exist by virtue of the circumstances, 
and independently of any actual agreement to that effect. Confiden-
tial commercial information will be restrained from publication 
along similar lines. 

Other rights which may be protected by injunction include the 
right (contractual or otherwise) not to be subjected to arbitration 
proceedings which could not lead to a fair trial

83
; the right (contrac-

tual or otherwise) not to be sued in a foreign court
84

; the right of the 
police to "freeze" money in a bank account which is reasonably 
believed to be the identifiable proceeds of crime

85
; the right to 

restrain a breach of European Community law
86

; the right to restrain 
the export of works of art by means of forged documents

87
; the right 

to refuse surgery
88

; the right not to be harassed
89

; the right of a 
public body to prevent interference with the performance of its 
statutory responsibilities

90
; and the right to ensure the effectiveness 

of a court order.
91

 The latter right is the basis of the novel use of the 
injunction to prevent the defendant from leaving the country,

92
 al-

though this has been described as draconian and requiring careful 

80 
Below,  para .25-069.  

81 
Prince Alber t  v  St range (1849) 1  H.  &  T.  1  ( copi es  o f  e t c hi ngs  made by t he P ri nce and  
Queen Victoria:  di st ribut ion rest rained) .  

82 
See part i cularly  A rgyl l  v  A rgy l l  [1967] Ch.  302 at  322;  F raser  v  E vans  [1969] 1 Q.B.  349  
at  361. 

83 B r e m e r  V u l k a n  S c h i f f b a u  u n d  M a s c h in e n f a b r i k  v  S o u t h  I n d i a  S h i p p i n g  C o r p n .  [ 1 9 8 1 ]  
A .C.  909.  

84 Bri ti sh Airways Board v Laker Airways  Ltd [1985] A.C. 58;  South Carolina Insurance Co. v  
A ss u r a nt i e  M a at sc h a p pi j  " D e  Z ev e n  P ro v i n c i e n "  N . V .  [ 1 9 87 ]  A . C .  2 4 .  

85 
Above, para.25-014. 

86 Cutsforth v Mansfield Inns Ltd [1986] 1 W.L.R. 558; Taittinger v Allbev Ltd [1994] 4 All 
E.R. 75. 

87 Kingdom of Spain v Christie, Manson & Woods Ltd [1986] 1 W.L.R. 1120. 
ssRe C (Adult: Refusal of Treatment) [1994] 1 W.L.R. 290. 
89 

Protect ion f rom Harassment  Act  1997 ,  s .3 .  
90 Bro adm oo r  Ho spi ta l  Author i t y  v  Robi nso n  [2 00 0]  1  W. L .R .  1 59 0 .  
91 M acl a i ne  Wat s o n  & C o.  L t d  v  I n t e r n a t io n al  T in  Co u n ci l  (N o .2 )  [ 1 9 8 9]  Ch .  28 6  ( u n p a id  

j udgme nt  deb t ) .  
92 B a y e r  A . G .  v  W i n t e r  [ 1 9 8 6 ]  1  W . L . R .  4 9 7  b e l o w ,  p a r a . 2 5 - 0 8 0 ;  A r a b  M o n et a r y  F u n d  v  

Hashim [1989]  1 W.L .R . 565;  All  v  Naseem,  The Ti mes ,  October  3,  2003;  cf .  Al  Nahkel f or  
Cont ra c t i ng  and  Tr ading  L td  v  Lo we [ 198 6]  Q . B .  23 5  an d  Al l i ed  A ra b  Ba nk  L td  v  Haj jar  
[19 88]  Q .B .  7 87;  (1 988 )  4 7  C .L . J .  36 4  (N .  A nd rew s)  (ne  exe a t  reg no) .  See  a l so  Re I .  (a  
m inor) ,  The  T imes ,  M ay 22 ,  1 987 .  
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examination.93 Such an injunction may be granted even though there 
is no pre-existing cause of action.94 The jurisdiction, which arises 
under s.37(l) of the Supreme Court Act 1981, is in aid of the court's 
procedures leading to the disposal of proceedings, and is available 
after judgment to aid enforcement. The injunction is ancillary to 
other powers of the court and is not a free-standing enforcement 
procedure in its own right.95

 

C. Perpetual Injunctions 

It is axiomatic that the jurisdiction to grant injunctions is purely   25-016 
discretionary. But, as with specific performance, the court, in exercising its 
discretion, pays attention to certain factors established by the precedents as 
being of particular relevance. 

i. Prohibitory Injunctions. If a claimant has established the ex-   25-017 

istence of a right, infringement of that right should be restrained, but 
injunctions will not be granted where an award of damages96 would 
be sufficient. Damages will not be an adequate remedy if they are 
not quantifiable, or if money could not properly compensate the 
claimant, as in the case of nuisance and other continuous or repeated 
injuries requiring a series of actions for damages, or even where the 
remedy would be ineffective because the defendant is a pauper.97

 

The extent of the damage is not the crucial point. An injunction 
may be granted even if only nominal damages would be recoverable 
at law.98 The smallness of the damage and the fact that a monetary 
sum could easily be assessed to compensate for it, is no reason for 
withholding an injunction if the consequence is that the defendant is 
in effect compulsorily "buying" a right which is the claimant's to 
sell only if he wants to.99 This principle was applied in Express 
Newspapers Ltd v Keys? 

''Bayer A.G.  v Winter (No.2)  [1986]   1 W.L.R. 540;  (1990) 20 U.W.A.L.R.  143  (J. 
Martin). 

* Re Oriental Credit Ltd [1988] Ch. 204 (to prevent director leaving the country 
prior to 
examination under Companies Act 1985, s.561); criticised in (1988) 47 C.L.J. 177 (C. 
Forsyth); Morris v Murjani [1996] 1 W.L.R. 848 (to prevent bankrupt leaving the country 
without complying with Insolvency Act 1986, s.333). 

5 B. v B. (Injunction: Jurisdiction) [1998] 1 W.L.R. 329 (judgment debtor). 
'' The jurisdiction to award damages under Lord Cairns' Act is considered below, below,  

para.25-048. 7 Hodgson v Duce (1856) 28 
L.T.(o.s.) 155. 
* Rochdale Canal Co. v King (1851) 2 Sim.(N.s.) 78; Woollerton and Wilson Ltd v 
Richard 
Costain Ltd [1970] 1 W.L.R. 411. 

3 Wood v Sutcliffe (1851) 2 Sim.(N.s.) 163. In Express Newspapers Ltd v Keys [1980] I.R.L.R. 
247, and Patel v W.H. Smith (Eziot) Ltd [1987] 1 W.L.R. 853, it was held that this principle 
applied equally to interlocutory injunctions, and was not affected by American Cyanamid 
Co. v Ethicon Ltd [1975] A.C. 396, below, para.25-029. 1 [1980] I.R.L.R. 247. The injunction 

in this case was interlocutory but the judgment on this 
aspect is of general application. 
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Certain trade unions had issued instructions to their members 
to support a "Day of Action" in protest against Government 
policies. The claimants sought an injunction to restrain the unions 
from inducing a breach of contract between the members and 
their employers. Griffiths J., in granting the injunction, held that 
damages would be inadequate. The employers did not want 
money; they wanted their newspapers to be published. To refuse 
the injunction would be giving a licence to the unions to commit 
an unlawful act merely because they could afford to pay the 
damages. It would not be fair to leave the employers to their 
remedy in damages, as there would be real difficulty in attributing 
any particular breach of contract to incitement by the unions as 
opposed to the voluntary act of the employees. "It is one thing to 
suffer damage and it is another to prove it."2

 

Similarly in cases in which the defendant has trespassed on the 
claimant's property: actual loss does not need to be shown before an 
injunction is granted.3 But there may be cases in which injunctions 
will be refused, for example if the infringement is occasional or 
temporary, or if it is a trivial matter. One such case was Armstrong v 
Sheppard and Short,4 where the claimant had misled the court and 
had suffered no real damage. Lord Evershed M.R. said "A propri-
etor who establishes a proprietary right is ex debito justitiae entitled 
to an injunction unless it can be said against him that he has raised 
such an equity that it is no longer open to him to assert his legal or 
proprietary rights."5 Similarly, in Behrens v Richards6 an injunction 
was not granted to restrain the public from using tracks on the 
claimant's land on an unfrequented part of the coast, causing no 
damage to him. Such cases are, however, to be regarded as ex-
ceptional.7 

It is obvious that these various factors are not to be considered in 
isolation and no complete list can be given of instances where an 
injunction will be refused. The principle applied by the courts is the 
protection of existing rights which are recognised by the law. But an 
injunction will not issue in every such case; it may be refused where 
damages are an adequate remedy, or where the claimant has by his 

'- ibid., at 250. 
' Goodson v Richardson (1874) L.R. 9 Ch.App. 221; Trenberth (John) Ltd v National West-

minster Bank Ltd (1979) 39 P. & C.R. 104. See also Marco Productions Ltd v Pagola 
[1945] K.B. I l l  on breach of contract. 

1 [1959] 2 Q.B. 384. 
' ibid., at 394. See Harrow LBC v Donahue [1995] 1 E.G.L.R. 257. 
> [1905] 2 Ch. 614. 
' Patel v W.H. Smith (Eziot) Ltd [1987] 1 W.L.R. 853; Anchor Brewhouse Developments Ltd 

v Berkley House (Docklands Developments) Ltd [1987] 2 E.G.L.R. 173; (1988) 138 N.LJ. 
23 (E. McKendrick) and 385 (H. Wilkinson). 
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conduct disentitled himself from injunctive relief,
8
 or where the 

defendant gives to the court an undertaking not to do the act com-
plained of

9
; or where, even if there is no other suitable remedy, the 

court considers that the claimant has suffered no injustice.
10

 

ii. Mandatory Injunctions. These are governed by the same 
general principles as prohibitory injunctions, save that the problems 
of enforcement, supervision and hardship may be more acute. Man-
datory injunctions are less frequently granted than prohibitory in-
junctions, and, as Lord Upjohn stated in Redland Bricks Ltd v 
Morris," are entirely discretionary, although it has been held that 
the court has no real discretion in cases involving trespass by total 
dispossession.

12
 

There are two broad categories of mandatory injunctions: the 
"restorative" injunction, requiring the defendant to undo a wrongful 
act in situations where a prohibitory injunction might have been 
obtained to prevent the commission of the act

13
; and the mandatory 

injunction to compel the defendant to carry out some positive obli-
gation. If the matter is one of contract, specific performance is more 
usual in the latter situation, but an injunction may be granted.

14
 We 

have already seen that the terms of an injunction must be certain. It 
follows from this that a duty which is itself uncertain cannot be 
enforced by injunction.

15
 

Problems of supervision may arise with mandatory injunctions as 
with specific performance.

16
 This will not normally prevent the 

grant of a "restorative" mandatory injunction, which merely re-
quires an act of restoration, but a mandatory injunction is unlikely to 
be granted in cases involving the continuous performance of a posi-
tive obligation. 

25-018 

! Discretionary bars are considered below, below, para.25-043. 
' Halsey v Esso Petroleum Co. Ltd [1961] 1 W.L.R. 683; Att-Gen v Times Newspapers Ltd, 

The Times, June 27, 1975 (interlocutory injunction refused where defendant undertook not 
to publish Grossman diaries before trial); British Broadcasting Corporation v Hearn [1977] 
1 W.L.R. 1004. 

3 See Glynn v Keele University [1971] 1 W.L.R. 487. 
1 [1970] A.C. 652 at 655. See also Leakey v National Trust for Places of Historic Interest or 

Natural Beauty [1980] Q.B. 485; Re C. fa minor) [1991] 2 F.L.R. 168. 
1 Harrow LBC v Donahue [1995] 1 E.G.L.R. 257. 
' Charrington v Simons & Co. Ltd [1971] 1 W.L.R. 598; Pugh v Howells (1984) 48 P. & C.R. 

29; Jones v Stones [1999] 1 W.L.R. 1739. Failure to obtain a prohibitory injunction does not 
preclude the issue subsequently of a mandatory injunction: see Wrotham Park Estate v 
Parkside Homes Ltd [1974] 1 W.L.R. 798, below. It is, however, an important considera-
tion; Gafford v Graham (1999) 77 P. & C.R. 73. 

1 See Evans v B.B.C. and I.B.A., The Times, February 26, 1974 (interlocutory). 
5 Bower v Bantam Investments Ltd [1972] 1 W.L.R. 1120 (interlocutory); cf. Acrow (Automa-

tion) Ltd v Rex Chainbelt Inc. [1971] 1 W.L.R. 1676; Peninsular Maritime Ltd v Padseal 
Ltd (1981) 259 E.G. 860. 

' Above, para.24-020. 
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In Gravesham Borough Council v British Railways Board,
17 

the defendant planned to curtail the services of its ferry. As this 
would cause inconvenience to some local workers, a mandatory 
injunction was sought to compel the defendant to maintain exist-
ing timetables, even though this would cause the ferry to be run at 
a loss. It was held that in fact there was no breach of the defen-
dant's common law duty to operate the ferry, but even if there had 
been, a mandatory injunction would not be appropriate, because 
of enforcement difficulties and financial hardship to the defen-
dant. Slade J. said that there was no absolute and inflexible rule 
that the court will never grant an injunction requiring a series of 
acts involving the continuous employment of people over a num-
ber of years. But the jurisdiction to grant such an injunction 
would be exercised only in exceptional circumstances. 

25-019 As in the case of prohibitory injunctions, it is not necessary for 
the claimant to show grave damage or inconvenience. In Kelsen v 
Imperial Tobacco Co. Ltd™ a mandatory injunction was granted to 
enforce the removal of a sign which trespassed in the airspace above 
the claimant's premises, causing no real damage to him, save in so 
far as he could have charged for the use of the space. 

While the extent of the damage is not crucial, the question of 
hardship to the defendant is more significant.

19
 In Charrington v 

Simons & Co. Ltd,
20

 Buckley J. thought that the criterion for the 
grant of a mandatory injunction was a fair result, taking into consid-
eration the benefit which the order would confer on the claimant and 
the detriment which it would cause the defendant. But the Court of 
Appeal doubted the usefulness of the "fair result" test.

21
 

In Wrotham Park Estate v Parkside Homes Ltd,
22

 the defendant 
had erected houses in breach of a restrictive covenant which it had 
thought was unenforceable. Although purchasers were now in 
occupation, the claimants sought a mandatory injunction for the 
demolition of the houses. For various reasons, they had not  

17 [1978] Ch.  379.  See  also Dowty Boul ton Paul  Ltd v Wolverhampton Corporat ion [1971] 1  
W . L . R .  2 0 4  ( n o  i n j u n c t i o n  t o  e n f o r c e  a  c o v e n a n t  t o  m a i n t a i n  l a n d  a s  a n  a i r f i e l d ) ;  c f .  
C o - o p e r a t i v e  I n s u r a n c e  S o c i e t y  L t d  v  A r g y l l  S t o r e s  ( H o l d i n g s )  L t d  [ 1 9 9 8 ]  A . C .  1  ( n o  
speci fi c per formance  of covenant  i n  l ease t o  keep open  i n t rading  hours as  a ret ai l  shop);  
abo ve ,  p ara . 25 - 02 1 .  

18 [1957] 2  Q.B . 334 .  
19 Gra ves ha m BC v  Br i t i sh  R ai lways  B o ard ,  a bo ve ;  Jo rda n  v  N or fo l k  CC [19 9 4]  1  W. L .R .  

1353 (di sproport i onat e  cost ).  See al so  Coll s  v Hom e and Colonial  Stores  Ltd  [1904]  A.C .  
179 ,  a nd  o ther  c as es  o n  L ord  Cai rn s '  Act ,  be low,  p ara . 25 -04 8 .  

20 [ 19 7 0 ]  1  W . L . R .  7 2 5  a t  7 30 .  S e e  a l s o  S h e ph e r d  H o me s  L t d  v  S a n d ha m [ 1 9 7 1]  Ch .  3 4 0 .  
21 [19 71]  1  W.L . R .  59 8 ,  be lo w,  pa ra .2 5 - 056 .  
22 [ 1 9 7 4 ]  1  W . L . R .  7 9 8 ;  ( 1 9 7 4 )  3 9  C O I W . ( N . S . )  2 8 9  ( F .  C r a n e ) ;  ( 1 9 7 5 )  3 4  C . L . J .  2 2 4  ( J .  

Jolowicz);  di st i ngui shed  i n Wakeham v Wood (1982) 43  P.  & C .R.  40,  where  t he  bui l ding  
was  i n fl agrant  di s regard  of t he  covenant .  
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sought interlocutory relief to prevent the erection of the houses, 
but this was not fatal to the grant of a mandatory injunction.

23
 The 

fact that the action was commenced before much building had 
been done was a relevant but not a conclusive factor. The injunc-
tion was refused, as it would result in the unpardonable waste of 
needed houses. Instead, damages were awarded under Lord 
Cairns' Act. 

Finally, it has been held that the court should be reluctant to   25-020 
intervene in industrial disputes by the grant of a mandatory injunction. 

In Harold Stephen and Co. Ltd v Post Office,
24

 an industrial 
dispute had arisen whereby postal workers were suspended. This 
resulted in the claimant company's mail being held up and its 
business seriously disrupted. The company sought a mandatory 
injunction against the Post Office to release its mail. The Court of 
Appeal refused the injunction, which would require the Post Of-
fice to take back the suspended workers, who would be likely to 
continue the unlawful action. The injunction would, therefore, 
have the effect of revoking the Post Office's disciplinary meas-
ures. "It can only be in very rare circumstances and in the most 
extreme circumstances that this court should interfere by way of 
mandatory injunction in the delicate mechanism of industrial dis-
putes and industrial negotiations."

25
 

Such an extreme case was Parker v Camden LBC,
26

 where a strike 
of boilermen employed by the landlord council meant that the ten-
ants, many of whom were elderly or had young children, had no 
heating or hot water. In these exceptional circumstances, involving 
risk to life and health, the court was prepared to grant a mandatory 
injunction to turn on the boiler even though industrial action was 
involved. 

The principles applicable to the grant of mandatory interlocutory 
injunctions and mandatory quia timet injunctions are discussed 
below.

27
 

iii. Suspension of Injunctions. If it would be very difficult for   25-021 
the defendant to comply immediately with the injunction, he will not be made 
to do the impossible. The injunction may be granted but suspended for a 
reasonable period, particularly if such a course will 

23 
See  al so  S ha w  v  A p p l e g a t e  [1977]  1  W.L.R.  970  at  978 .  

24 
[1977]  1  W.L.R.  1172.  

25 
i b i d . ,  at  1180.  See  al so  M e a de  v  L o n d on  B o r o u g h  o f  H a r i n ge y  [1979] 1  W.L .R .  637.  

26 
[1986] Ch.  162 ( interlocutory) .  

27 Below, paras 25-040, 25-042. 
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not result in financial damage to the claimant. The defendant may be 
required to undertake to pay damages to the claimant for any loss. 
Suspension is not unusual where the defendant is a local authority, 
which must make alternative arrangements for the performance of 
its duties. Thus, in Pride of Derby Angling Association v British 
Celanese and Others

2
* an injunction was granted against a local 

authority to restrain the pollution of a river, but was suspended for a 
reasonable time, with the possibility of further suspension should 
the circumstances require it. 

The courts have sometimes suspended injunctions not in order to 
give the defendant time to comply, but rather to enable him to 
continue his wrongful activity in cases involving no substantial 
injury to the claimant. Thus, in Woollerton and Wilson Ltd v Richard 
Costain Ltd

29
 an injunction to restrain aerial trespass (causing no 

danger or damage) by a crane during building works was granted but 
suspended until a date when the crane would no longer be needed. 
This was doubted by the Court of Appeal in Charrington v Simons 
& Co. Ltd,

30
 where a three-year suspension of an injunction to 

reinstate a track (which had been resurfaced in breach of covenant) 
was held improper. 

D. Interlocutory (or Interim) Injunctions 

25-022 i. General. Interlocutory injunctions raise somewhat different 
considerations. The jurisdiction is related not to the most just 
method of protecting established rights, but to the most convenient 
method of preserving the status quo while rights are established. The 
object of an interlocutory injunction is "to prevent a litigant, who 
must necessarily suffer the law's delay, from losing by that delay the 
fruit of his litigation."

31
 

Interlocutory injunctions may be prohibitory, mandatory, or quia 
timet. Normally such an injunction remains in force until the trial of 
the action, but it may be granted for some shorter specified period. If 
the parties consent, the interlocutory hearing may be treated as a final 
trial if the dispute is of law. But this will not be possible if the dispute 
is of fact, as affidavit evidence is unsuitable for such issues. 

5 [1953] Ch. 149. See also Halsey v Esso Petroleum Co. Ltd [1961] 1 W.L.R. 683 (suspension 
for six weeks in nuisance case); Miller v Jackson [1977] Q.B. 966; Waverley BC v Hilden 
[1988] 1 W.L.R. 246. 

' [1970] 1 W.L.R. 411; (1970) 33 M.L.R. 552 (G. Dworkin). > [1971] 1 W.L.R. 598; 
(1975) 34 C.L.J. 224 (J. Jolowicz). See also Trenberth (John) Ltd v 
National Westminster Bank Ltd (1979) 39 P. & C.R. 104; [1980] Conv. 308 (H. Street); 
Jaggard v Sawyer [ 1995] 1 W.L.R. 269; Mid Bedfordshire DC v Brown, The Times, January 
3, 2005. ' Hoffman-La Roche (F.) & Co. v Secretary of State for Trade and Industry [1975] 

A.C. 295 
at 355 (Lord Wilberforce). 
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As we have seen, failure to seek an interlocutory injunction to 
restrain the commission of a wrongful act will not necessarily pre-
clude the claimant from later obtaining a final mandatory injunction 
to compel the defendant to undo the act.

32
 

(a) Without Notice Procedure. The claimant should give at least   25-023 
three clear days' notice, so that, when the application is heard, the 
defendant can oppose it. But exceptionally an injunction may be 
granted without serving notice on the defendant, if the matter is one 

of such urgency that irreparable damage would be caused if the 
claimant had to go through the normal procedure.

33
 The "without 

notice" injunction may be subsequently set aside or varied on the 
defendant's application.

34
 Such an injunction may be granted even 

before the proceedings have started. In Re N. (No.2),
35

 an injunction 
was granted without notice by a High Court judge at his residence 
on a Sunday, to prevent the applicant's husband from taking their 
children to Australia. 

In family matters injunctions should not be granted without notice 
unless there is real immediate danger of serious injury or irreparable 
damage.

36
 Only in the most exceptional circumstances will an in-

junction be granted without notice requiring a spouse to leave the 
matrimonial home.

37
 

In the commercial sphere, injunctions should not normally be 
granted without notice where they would prevent banks from hon-
ouring contractual obligations, such as payouts under letters of 
credit.

38
 

The "without notice" procedure has been found most useful in 
the search order and asset-freezing cases, where there is a danger 
that the defendant, if aware of the application, would destroy or 
remove vital evidence, or move assets out of the jurisdiction. These 
developments are discussed below.

39
 

(b) Discharge of Interlocutory Injunctions. The court has inher-    25-024 
ent jurisdiction to discharge an interlocutory injunction, even when 

2 Wrotham Park Estate v Parkside Homes Ltd [1974] 1 W.L.R. 798. But such an omission 
may be relevant to the defence of acquiescence: Shaw v Applegate [1977] 1 W.L.R 970, 
below, para.25-045. 

3 CPR 25.3. It is otherwise if the claimant had the opportunity to give notice; Bates v Lord 
Hailsham of St. Marylebone [1972] 1 W.L.R. 1373. Where a trade dispute is involved, see 
the Trade Union and Labour Relations (Consolidation) Act  1992,  s.221(2), below,  
para.25-034. 

4 CPR 23.9, 23.10. 
5 [1967] Ch. 512. 
6 Ansah v Ansah [1977] Fam. 138; G. v G. [1990] 1 F.L.R. 395. 
7 Masich v Masich (1977) 121 S.J. 645; (1977) 7 Fam. Law 245. 
8 Bolivinter Oil S.A. v Chase Manhattan Bank [1984] 1 W.L.R. 392n. 
' Below, paras 25-077, 25-080. 
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the defendant has not applied for its discharge.
40

 Furthermore, 
where an injunction has been granted which affects someone who 
was not a party to the action, he can apply to court for the variation 
or discharge of the injunction.

41
 

25-025 (c) Injunctions Pending Appeal. Where a claim for an interlocu-
tory injunction is dismissed, the judge has jurisdiction to grant a 
limited injunction pending an appeal, on the claimant's without 
notice application.

42
 Such an injunction may be granted in order that 

the appeal, if successful, is not nugatory. 

25-026 (d) Complete Relief. It is no objection that the grant of an inter-
locutory injunction gives complete relief to the claimant without 
requiring him to prove his case, so that he need bring no final 
action.

43
 In Woodford v Smith,

44
 Megarry J. granted an interlocutory 

injunction to restrain a residents' association from breaking its con-
tract by holding a meeting without the claimant members. There was 
nothing to prevent the court in a proper case from granting on an 
interim application all the relief claimed in the action. It may be a 
more serious objection in the case of mandatory interlocutory in-
junctions,

45
 where positive action is required, but in Evans v B.B.C. 

and I.B.A.
46

 a mandatory interlocutory injunction was granted to 
enforce the Welsh Nationalist Party's alleged contractual right to a 
Party Political Broadcast on television just before an election. The 
interlocutory injunction was thus a complete remedy, making it 
unnecessary to continue to trial and prove the case. 

25-027 (e) Injunction Ineffective. As equity does not act in vain, an inter-
locutory injunction will not be granted where it would be of no 
effect.

47
 In Bentley-Stevens v Jones

48
 a director was removed by 

4 0R.D. Harbottle (Mercanti le) Ltd v Na tional Westminster Bank Ltd [1978] Q.B.  146.  
41 Cretanor Mari time Co.  Ltd v Ir ish Marine Management Ltd [1978] 1 W.L.R.  966; Iraqi  

Minis try  of  Defence  v  Arcepey Shipp ing Co.  S .A.  [1981]  Q .B .  65,  below,  para .25 -085  
(asset-freezing injunctions). 

42 Erinford Propert ies  Ltd  v  Cheshire  CC [1974]  Ch.  261;  Charte red Bank v  Daklouche  
[1976] 1 W.L.R. 107. See also Ketchum International pic v Group Public Relations Hold  
ings Ltd [1997] 1 W.L.R. 4 (jurisdiction to restrain disposal of assets pending appeal if good  
arguable appeal); Belize Alliance of Conservation Non -Govermental Organisations v De  
partment  of  the  Environment  of  Bel i ze  [2003]  1  W.L.R.  2839 (P r ivy Counci l  has  such  
jurisdiction). 

4 1
 As to  whether  the principle of Am erican Cyanamid Co.  v E th icon L td,  below, appl ies in  
such cases,  see below,  pa ra . 25 -035.  

44 
[1970] 1  W.L.R.  806;  see al so Manchester Corporation v Connolly [1970] Ch. 420, where  
there  was plainly no de fence.  

45 Locabail International Finance Ltd v Agroexport [1986] 1 W.L.R. 657. 
46 

The Times, February 26, 1974. See also Shepherd Homes Ltd v Sandham [1971] Ch. 340 at  
347,  and  Acrow (Autom ation)  Ltd  v  Rex C hainbe lt  Inc .  [1971] 1  W.L.R .  1676 at  1683.  

47 
Similarly with final injunctions;  Att-Gen. v Guardian Newspapers Ltd (No.2) [1990] 1 A.C.  
109.  A  decl arat i on may  be appropriat e;  Love  v H err i ty (1991)  23 H.L .R.  217.  

48 
[1974] 1  W.L.R.  638.  
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irregular proceedings. This was not a case for an interlocutory in-
junction, as the irregularities could be cured by going through the 
proper processes; the result therefore would be the same. 

ii. Principles Applicable to the Issue of Interlocutory Injunc- 25-028 
tions. As in the case of mandatory injunctions, the interlocutory injunction is 
discretionary and is never granted as of course. Prior to the decision of the 
House of Lords in American Cyanamid Co. v Ethicon Ltd,

49
 discussed below, 

it was well established that the claimant had to show a strong prima facie 
case that his rights had been infringed.

50
 He was then required to show that 

damages would not be an adequate remedy if he succeeded at the trial, and 
that the balance of convenience favoured the grant. In other words, an inter-
locutory injunction would not be granted unless the claimant could show that 
it was more likely than not that he would succeed in obtaining a final 
injunction at the trial. 

(a) American Cyanamid Co. v Ethicon Ltd.
5
'' The principles men- 25-029 

tioned above were replaced by the rules laid down by Lord Diplock in 
American Cyanamid, which were designed to circumvent the necessity of 
deciding disputed facts or determining points of law without hearing sufficient 
argument.

52
 The case concerned an application for a quia timet interlocutory 

injunction to restrain the infringement of a patent. It was unanimously held 
that there was no rule requiring the claimant to establish a prima facie case.

53
 

The rule is that the court must be satisfied that the claimant's case is not 
frivolous or vexatious and that there is a serious question to be tried. Once 
that is established, the governing consideration is the balance of 
convenience. The court should not embark on anything resembling a trial of 
the action. At the interlocutory stage it is no part of the court's function to 
resolve conflicts of evidence on affidavit nor to resolve difficult questions of 
law.

54
 These are matters for the trial. At the interlocutory stage the facts may 

be disputed and the evidence incomplete and there is no cross-examination; 
the court's discretion 

49 [19 75]  A .C .  3 9 6;  (1 975 )  3 8  M .L . R .  6 72  ( A .  Go re) ;  ( 197 6)  3 5  C . L .J .  8 2  (P .  W al l i ng ton) ;  
(19 75)  91  L . Q .R .  1 68  (P .  P re sco t t ) ;  (198 1)  4 0  C .L . J .  30 7  ( C .  Gr ay) .  

50 See  J .  T .  St rat ford  & Son  Ltd  v Lindl ey  [1965]  A.C . 269 ,  especial ly  at  338 (Lord Upjohn).  
T h e  c o n t ra r y  w as  no t  t h e re  a r gu e d .  Th e  de c i s i o n  w a s  n o t  c i t ed  i n  Am er i c an  Cy a nam id .  

51 [1975] A.C. 396. 
52 

Smith v Inner London Education Authority [1978] 1 All E.R. 411, at 426. 
53 But Lord Diplock himself had said that an applicant for an interlocutory injunction had to 

show a "strong prima facie case" that he would succeed at trial: Hoffman-LaRoche (F.) & 
Co. v Secretary of State for Trade and Industry [1975] A.C. 295 at 360. For an explanation, 
see Series 5 Software Ltd v Clarke [1996] 1 All E.R. 853; All E.R. Rev. 1996, p.327 (A. 
Zuckerman). 

54 
Derby & Co. Ltd v Weldon [1990] Ch. 48. 
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would be stultified if, on untested and incomplete evidence, it could 
only grant the injunction if the claimant had shown that he was more 
than 50 per cent likely to succeed at trial. 

While the balance of convenience is the governing consideration, 
a significant factor in assessing it is the inadequacy of damages to 
each party. If that does not provide an answer, then other aspects of 
the balance of convenience will arise. If the balance of convenience 
does not clearly favour either party, then the preservation of the 
status quo will be decisive. Only as a last resort is it proper to 
consider the relative strength of the cases of both parties, and only 
then if it appears from the facts set out in the affidavit evidence, as to 
which there is no credible dispute, that the strength of one party's 
case is disproportionate to that of the other.

55
 Finally, other special 

factors may have to be considered in individual cases. 

Thus it will be seen that there is a series of rules, most of which 
will apply only if the previous one has not afforded a solution. But, 
as Browne LJ. stated in Fellowes & Son v Fisher,

56
 the remedy is 

discretionary and the principles enunciated by Lord Diplock contain 
some elements of flexibility. The House of Lords cannot have in-
tended to lay down rigid rules.

57
 They are best described as guide-

lines,
58

 which "must never be used as a rule of thumb, let alone as a 
strait-jacket."

59
 

But the American Cyanamid principles have not satisfied every-
body. Lord Denning M.R. in Fellowes & Son v Fisher

60
 expressed a 

preference for the "prima facie case" approach, which had been 
required for a century, because most cases never went to trial,

61
 as 

the parties usually accepted the court's prima facie view, which was 
a sensible and convenient practice. The other members of the Court 
of Appeal expressed the need for further guidance, as the new rules 
were a complete departure from previous practice. But the majority 
of the Court of Appeal in Hubbard v Pitt

62
 considered that the 

American Cyanamid principles were convenient and had often been 
adopted. 

5 See Cambridge Nutrition Ltd v British Broadcasting Corporation [1990] 3 All E.R. 523; c/. 
Series 5 Software Ltd v Clarke, above. 5 [1976] Q.B. 122 at 139. 7 See Hubbard v Vosper 

[1972] 2 Q.B. 84, advocating the flexibility of the remedy, and 
referred to with apparent approval by Lord Diplock in American Cyanamid [1975] A.C. 
396 at 407; Kirklees BC v Wickes Building Supplies Ltd [1993] A.C. 227. 3 

Cayne v Global Natural Resources pic [1984] 1 All E.R. 225. ' Cambridge 
Nutrition Ltd v British Broadcasting Corporation, above, at 535. '[1976] Q.B. 
122. 
1 See British Broadcasting Corporation v Hearn [1977] 1 W.L.R. 1004; Dunford & Elliott 

Ltd v Johnson & Firth Brown Ltd [1977] 1 Lloyd's Rep. 505 at 513; Cayne v Global 
Natural Resources pic. [1984] 1 All E.R. 225. 

2 [1976] Q.B. 142. Lord Denning M.R. dissented. 
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The principles laid down by Lord Diplock in American Cyanamid 
were these: 

(i) CLAIMANT'S CASE NOT FRIVOLOUS OR VEXATIOUS. This re-
quirement was designed to remove "any attempt by [claimants] to 
harass defendants, any case which was futile and any case which 
was misconceived or an abuse of the process of the court."

63
 Such 

claims fail at the threshold. The claimant must also show that there 
is a serious question to be tried, which means that he must have a 
good arguable case,

64
 or, in other words, a real prospect of success at 

the trial.
65

 

(ii) THE BALANCE OF CONVENIENCE. This concept was well 
known before the decision in American Cyanamid,

66
 thus the earlier 

cases remain useful illustrations, but it must be borne in mind that 
this is now the governing consideration, assuming that the prelimi-
nary requirement outlined above is satisfied. 

We have seen that the inadequacy of damages is a significant 
factor in assessing the balance of convenience. The court must first 
of all consider the adequacy of damages to each party, namely 
whether damages would adequately compensate the claimant for 
any loss caused by the acts of the defendant prior to the trial

67
 and 

whether, should the claimant fail at the trial, any loss caused to the 
defendant by the grant of the injunction could be adequately com-
pensated by the claimant's undertaking in damages.

68
 

An example of irreparable loss is the distribution of a dividend to 
shareholders on the basis of supposedly erroneous calculations.

69 

Another is the loss of trade when members of the public "picketed" 
the claimant's business premises,

70
 or when a trade union proposed 

unlawfully to induce the claimant's employees to break their con-
tracts by supporting a political strike

71
; the loss cannot be measured, 

25-030 

25-031 

' Honeywell Information Systems Ltd v Anglian Water Authority, The Times, June 29, 1976 
(Geoffrey Lane L.J.). * Morning Star Cooperative Society Ltd v Express Newspapers Ltd, 

The Times, October 18, 
1978; cf. Derby & Co. Ltd v Weldon [1990] Ch. 48; below, para.25-084. 5 Re Lord Cable 

[1977] 1 W.L.R. 7 at 20; Smith v Inner London Education Authority [1978] 1 
All E.R. 411; Cayne v Global Natural Resources pic, above. 5 [1975] A.C. 396. The 

"balance of justice" was preferred in Att-Gen v Barker [1990] 3 All 
E.R. 257 at 260. 

' See Lion Laboratories Ltd v Evans [1985] Q.B. 526. 1 Chancellor, Masters and Scholars 
of the University of Oxford v Pergamon Press Ltd (1977) 

121 S.J. 758. See also Laws v Florinpace Ltd [1981] 1 All E.R. 659 (injunction to restrain 
nuisance by running "sex shop" in residential area). 'Bloxham v Metropolitan Ry. 

(1868) L.R. 3 Ch.App. 337. 'Hubbard v Pitt [1976] Q.B. 142, below, para.25-032. See also 
Cutsforth v Mansfield Inns 

Ltd [1986] 1 W.L.R. 558. 1 Express Newspapers Ltd v 
Keys [1980] I.R.L.R. 247. 
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but it may be great. Similarly, the publication of confidential ma-
terial,

72
 or the loss of a job with good prospects.

73
 Damages will also 

be inadequate if the defendant is a foreign company whose govern-
ment's exchange control may not permit the payment, or is a foreign 
company of unknown financial status so that the chances of any 
substantial damages being paid are questionable.

74
 Likewise if an 

individual defendant does not have the means to pay any appreciable 
damages,

75
 or if the damages would be unquantifiable,

76
 as in the 

case of injury to goodwill
77

 or reputation.
78

 

While the adequacy of damages is a most significant factor, other 
considerations may be taken into account in assessing the balance of 
convenience. Where the dispute between the parties is a political 
one, the damage to both parties may not be calculable in monetary 
terms.

79
 All the circumstances must be considered, including diffi-

culties of compliance or enforcement, and the principle that the 
court should be reluctant to interfere in industrial disputes or politi-
cal decisions by injunction.

80
 In Smith v Inner London Education 

Authority^ where an interlocutory injunction was sought to restrain 
an alleged breach of statutory duty, it was said that where the defen-
dant is a public body, the balance of convenience must be looked at 
more widely; the court must consider the interests of the general 
public to whom the duty is owed. The public interest was also a 
relevant consideration in Express Newspapers Ltd v Keys,

82
 where 

an interlocutory injunction was granted to restrain a trade union 

72 Att-Gen v Times Newspapers Ltd, The Times, June 27, 1975 (The Grossman Diaries); Att- 
Gen v Guardian Newspapers Ltd [1987] 1 W.L.R. 1248 (Spycatcher). But the perpetual 
injunctions were refused: Att-Gen v Jonathan Cape Ltd [1976] Q.B. 752; Att-Gen v Guard 
ian Newspapers (No.2) [1990] 1 A.C. 109. 

73 
Fellowes & Son v Fisher [1976] Q.B. 122, below, para.25-032; Powell v London Borough 
of Brent [1987] I.R.L.R. 466. 

74 E v an s  M ar s h al l  &  C o .  L t d  v  B e r to la  S . A .  [ 19 7 3 ]  1  W .L .R .  3 4 9 .  
75 Morning Star  Cooperat i ve Soci et y Ltd  v  Express Newspapers  Ltd,  The  Times ,  October 18 ,  

1 97 8;  D e F al co  v  Cr a wl ey  BC  [ 1 9 8 0 ]  Q .B .  4 6 0  (n o  i n j u n c t i o n  w h e re  c l a i m a nt  co u l d  n o t  
g iv e  w o r t h whi l e  u n de r t a k in g  i n  d a m a g es ) ;  c f .  B u n n  v  B r i t i s h  B r o ad c a s t i n g  C o r po r a t i on  
[ 19 9 8 ]  3  A l l  E . R .  5 52  a t  55 8 .  S ee  a l s o  T h om a s  M a r s hal l  ( E xp o r t s )  L td  v  G uin l e  [ 1 9 79 ]  
Ch .  227.  

76 Morning Star Cooperat ive Societ y Ltd v Express Newspapers Ltd,  above.  See also Express  
N ew s p a pe r s  L t d  v  K e y s ,  a b ov e .  

77 Chancellor,  Masters and Scholars of the University of  Oxford v Pergamon Press Ltd (1977)  
121 S .J.  758.  

78 
Bri t i sh Broadcasting C orporation v Hearn [1977] 1  W.L.R.  1004.  (Injunct ion to  r est ra in  
interference with claimant 's  broadcast  of the Cup Final  to South Africa);  Schering Chemi 
ca ls L td v Falkm an Ltd [1982] Q .B.  1 .  

79 
S e e  L e w i s  v  H e f f e r  [1 9 7 8 ]  1  W. L . R .  1 0 6 1 .  G e o f f r e y  L a n e  L . J . ,  a t  1 0 7 8 ,  f o u n d  g r e a t  
di ff i cul ty  in  applying American Cyanamid in  such a  case.  

80 Meade v London Borough ofHaringey [1979] 1 W.L.R. 637, above, para.25-020; Jakeman 
v South West Thames Regional Health Authority and London Ambulance Service [1990] 
I.R.L.R. 62. 

81 
[1978] 1 A11E.R.411. (Injunct ion to restrain phasing out  of grammar schools refused.) See  
a l s o  R .  v  M i n i s t r y  o f  A g r i c u l t u r e  F i s h e r i e s  a n d  F o o d ,  E x  p .  M o n s a n t o  p i c  [ 1 9 9 9 ]  
Q.B. 116. 

82 
[1980] I .R.L.R.  247,  above,  para .25 -017.  
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from unlawfully inducing a breach of contract by the claimant's 
employees, by persuading them to support a political strike. If the 
injunction was refused, the employer would suffer unquantifiable 
damage, whereas if it was granted, the union would suffer no harm 
save political embarrassment. It was in the interest of the members 
of the union and of the public that the injunction be granted. 

If the balance of convenience does not clearly favour either party, 
then, as we have seen, the deciding factor will be the preservation of 
the status quo,

83
 which means the circumstances prevailing when 

the defendant began the activity which the claimant seeks to re-
strain.

84
 

We have also seen that the relative strength of each party's case is 
a factor to be considered as a last resort, and only then if the strength 
of one party's case is disproportionate to that of the other.

85
 Prior to 

the decision in American Cyanamid,
86

 however, this was a vital 
consideration: the claimant had to show a strong prima facie case. 
This departure from the previous practice was regarded as a source 
of difficulty by the Court of Appeal in Fellowes & Son v Fisher*

7 

where it was felt that the relative strength of the parties must be a 
factor in assessing the balance of convenience, and that sometimes 
the court could not do justice without considering the merits. The 
view was expressed that perhaps the House of Lords had not had all 
types of cases in mind.

88
 

(iii) OTHER SPECIAL FACTORS. Lord Diplock in American 25-032 
Cyanamid concluded his exposition of the guiding principles by saying that 
"other special factors" may have to be considered in individual cases. A 
question which arises is whether these special factors are merely an aspect 
of the balance of convenience, or whether they justify a departure from the 
principles laid down in American Cyanamid and a return to the previous 
practice of requiring a prima facie case. 

In Fellowes & Son v Fisher?
9
 the claimants, a firm of solici-

tors, sought to restrain the breach of a restrictive covenant in the 

83 
See Lewis v Heffer [1978] 1 W.L.R. 1061; Chancellor, Masters and Scholars of the Univer  
sity of  Oxford v Pergamon Press Ltd  (1977) 121 S.J.  758.  

84 
Fel lowes  &  Son v  Fisher  [1976] Q.B.   122 at  141;  Garden  Co ttage  Foods  L td  v  Milk  
Marketing Board [1984] A.C. 130. But delay by the claimant will be taken into account in  
con s id er in g  th i s  pr i nc ip l e :  Shepherd  Homes  L td  v  S andham [197 1]  Ch.  340,  be low,  
para.25-043. 

85 
Relative strength was decisive in Cambridge Nutrit ion Ltd v  Brit i sh  Broadcast ing Corpora  
t i o n  [1990]  3  Al l  E.R.  523 ,  where  t he t i mi ng  o f  a  b roadcast  was vi t a l  and  a  cont ract  t o  
rest rain  i t  was doubt ful .  

86 
[1975] A.C. 396.  

87 
[1976] Q.B. 122, below.  See further Serie s 5  Sof tware Ltd v  Cl arke [1996] 1 All  E.R.  853;  
In t e l se c  S ys t em s  L t d  v  G re ch - C i n i  [2000] 1  W.L.R .  1190.  

88 
Possible  special  cases are deal t  with below.  

89 
[1976] Q.B. 122.  
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contract of a former employee. The covenant was of doubtful 
validity, but there was a serious question to be tried. As there was 
no evidence as to the adequacy of damages to either party, the 
decisive factor, according to the majority of the Court of Appeal, 
was the balance of convenience, which favoured refusal of the 
injunction. 

Lord Denning M.R., refusing the injunction on different grounds, 
did not feel bound by American Cyanamid.

90
 There were two escape 

routes from it. First, Lord Diplock had indicated that other special 
factors could be considered in individual cases. These "individual 
cases" were numerous and important, and included the present case. 
Secondly, the relative strength of the parties could be looked at 
where the court found that there was little difference in the uncom-
pensatable disadvantages to both sides. Thus the injunction should 
be refused because there was no prima facie case. The question next 
arose in Hubbard v Pitt.

9
^ 

Certain members of the public disapproved of the extensive 
development which had taken place in Islington, and they pick-
eted a leading firm of estate agents which had acted in connection 
with many developments in the area. The pickets held placards 
and distributed leaflets to passers-by, thus impeding access to the 
premises, and deterring potential clients. The estate agents ob-
tained an injunction to restrain them and this was upheld by the 
majority of the Court of Appeal. 

There was a serious question to be tried, and the balance of conven-
ience favoured the grant. Damages could not compensate the claim-
ants for loss of business, even if the defendants could pay, whereas 
the injunction would not prevent a legitimate campaign. The major-
ity held that there were no circumstances in which "special factors" 
would take a case out of the general rule that no prima facie case 
was required. "It appears to me clear beyond peradventure that Lord 
Diplock was there referring to special factors affecting the balance 
of convenience and not to special factors enabling the court to 
ignore the general principles laid down or, more particularly, to 
ignore . . .  the admonition not to require of a party seeking an 
interlocutory injunction that he should have made out a prima facie 
case."

92
 But Lord Denning M.R. again held that "special factors" 

took the case out of the American Cyanamid rules. In his view a 

'[1975] A.C. 396. 
1 [1976] Q.B. 142; (1976) 35 C.L.J. 82 (P. Wallington). 
'- ibid., at 185, per Stamp LJ. 
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prima facie case was required. The appeal should be allowed be-
cause the injunction would interfere with free speech and the right to 
demonstrate and protest. 

The better view, it is submitted, is that "special factors" are 
merely an aspect of the balance of convenience. In Smith v Inner 
London Education Authority

93
 it was held, as we have seen, that 

where the defendant is a public body, the balance of convenience 
must be looked at more widely, and the interests of the general 
public, to whom the defendant's duties are owed, must be con-
sidered. This was treated as a "special factor." Similarly where an 
injunction is sought to prevent a public authority from enforcing a 
law which is claimed to be invalid (as being incompatible with 
European Community law). In such an exceptional case an injunc-
tion should not be granted unless there is firm ground for the chal-
lenge, and the public interest must be considered when assessing the 
balance of convenience.

94
 

It has long been established that interlocutory injunctions will 
rarely be granted in libel cases where the defendant intends to jus-
tify.

95
 It has been held that American Cyanamid has not affected this 

principle,
96

 which might, therefore, be regarded as a "special factor." 
Similarly the rule that a bank will not be enjoined from paying under 
a letter of credit unless there is a clear prima facie case of fraud by 
the beneficiary.

97
 Special considerations affecting the grant of search 

orders and asset-freezing interlocutory injunctions are discussed 
elsewhere.

98
 

(b)  Exceptional  cases. The  following   are  cases   where  the   25-033 
American Cyanamid principles do not apply, or apply in modified form. 
Other exceptional cases may arise outside these categories.

99 
Thus it has been 

held that American Cyanamid is inapplicable to an 

93 [1978] 1 All E.R. 411. See also Lewis v Heffer [1978] 1 W.L.R. 1061, above; Bryanston 
Finance Ltd v de Vries (No.2) [1976] Ch. 63, below; Belize Alliance of Conservation Non- 
Governmental Organisations v Department of the Environment of Belize [2003] 1 W.L.R. 
2839. 

94 R.  v Secretary  of  Stat e f or  Transport ,  Ex p .  Factortame (No.2) [1991]  1 A .C . 603;  (1991)  
107  L .Q .R .  1 96  (A .  Z uck er man ) .  

9 3  Bonnardv Ferryman [1891] 2 Ch.  269,  below, para.25 -068;  Greene v Assoc iated Newspa pers  
Ltd [2005] 1 Al l  E.R. 30.  See also  Hubbard v Vosper [1972] 2 Q.B. 84 (simi larly in  
copyright  actions where reasonable defence of fai r dealing). See further section (iv), below, 
on human ri ght s considerat i ons .  

96 J.  Trevor & Sons v P.  R.  Solomon (1978) 248 E.G. 779 (per Lord Denning M.R.);  Bestobel l  
P a in t s  L t d  v  B ig g  ( 1 9 7 5 )  11 9  SJ .  6 7 8 ;  H e rb a g e  v  P r e ss d r a m L td  [1 9 8 4 ]  1  W . L . R .  11 6 0;  
Att -Gen v  Bri t i sh Broadcast i ng Corporat i on [1981]  A.C . 303  at  342  (expressing  a  simi l a r  
p ri ncipl e as  t o cont empt  i n civi l  act i ons);  Gulf  Oi l  {Great  Bri t ain)  Ltd v Page [1987]  Ch.  
327;  Hol l ey  v  S myth  [ 19 98]  Q .B .  7 26 .  

97 See Group Josi Re v Walbwok Insurance Co. Ltd [1996] 1 W.L.R. 1152. 
98 Below,  p ara . 25 -08 4 .  
99 R. v Secretary of  State f or Heal th,  Ex p.  Generi cs (UK) Ltd,  The Times,  February 25 ,  1997.  

For  communi ty  l aw co nsiderat i ons ,  see R. v  Secretary of  Stat e  f or Heal th ,  Ex p .  Imperial  
Tob acc o  L td  [ 200 1]  1  W.L . R .  12 7 .  
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order to give life-sustaining treatment to a child.
1
 Nor does it apply 

where there is a clear statutory power to grant an injunction.
2
 In-

deed, the growing number of exceptions may indicate that the prin-
ciples are flawed.

3
 

25-034 (i) TRADE DISPUTES. After the decision in American Cyanamid, 
provisions now found in s.221(2) of the Trade Union and Labour 
Relations (Consolidation) Act 1992

4
 were enacted, providing that 

where, in an application for an interlocutory injunction, the defen-
dant claims that he acted in contemplation or furtherance of a trade 
dispute, the court in exercising its discretion is to have regard to the 
likelihood of the defendant's establishing at the trial any of the 
matters which, under the Act, confer immunity from tortious liabil-
ity.

5
 Thus American Cyanamid is modified in trade dispute cases by 

the opportunity for the defendant to prove a prima facie defence 
under the labour relations legislation. 

The reason for this amendment was that applications for injunc-
tions in industrial disputes rarely went beyond the interlocutory 
stage, and if American Cyanamid was applied without modification, 
the balance of convenience would invariably favour the claimant 
(i.e. the employer),

6
 thus denying the trade unions their power to 

pressurise employers. Industrial action is unlikely to be effective if it 
has to be postponed, thus the unions' bargaining counter would 
disappear. In view of the immunity from liability in tort mentioned 
above, this might be thought to be unfair.

7
 But trade dispute cases 

should not be approached on the basis that they will not go to trial.
8 

Since the Employment Act 1982 the injunction may be sought 
against the union itself, as opposed to an office-holder personally, 
which increases the likelihood of a trial.

9
 

A question which arises is whether the predecessor to section 
221(2) restored the previous law, requiring a prima facie case, to  

1 Re J (a minor) (medical treatment) [1993] Fam. 15. 
1 Runnymede BC v Harwood (1994) 68 P. & C.R. 300 (Town and Country Planning Act 1990, 

S.187B). ' See (1993) 3 Carib. L.R. 76 and (1993-94) 4 K.C.L.J. 52 (J. Martin); (1993) 56 
M.L.R. 325 

at 328 (A. Zuckerman). 'The amendments have been said to have made little impact; 
(1987) 50 M.L.R. 506 (B. 

Simpson). See also s.221(l) (orders without notice). ' See s.219 of the 1992 Act. ' 
Especially in public service disputes, where public interest is relevant to the balance of 

convenience; see Beaverbrook Newspapers Ltd v Keys [1978] I.R.L.R. 34. 7 SesN.W.L. 
Ltd v Woods [1979] 1 W.L.R. 1294; (1980)43 M.L.R. 327 (R. Simpson); (1980) 

96 L.Q.R. 189 (A. Clarke and J. Bowers). Woods was regarded as of general application and 
not confined to trade disputes in Coyne v Global Natural Resources pic [1984] 1 All E.R. 
225; below, para.25-035. * Hadmor Productions Ltd v Hamilton [1983] 1 A.C. 191; 

Dimbleby & Sons Ltd v National 
Union of Journalists [1984] 1 W.L.R. 427; (1984) 100 L.Q.R. 342 (H. Carty). ' 

Below, para.25-035. 
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interlocutory injunctions concerning trade disputes,
10

 or whether it 
merely added an extra element to the American Cyanamid

:
' princi-

ples. It is submitted that the latter is the correct approach.
12

 Some-
times the likelihood of the defendant's establishing the defence of 
statutory immunity has been regarded simply as an aspect of the 
balance of convenience.

13
 Perhaps the better view

14
 is that it adds a 

third stage to the enquiry. Thus the court must consider first whether 
there is a serious question to be tried, secondly the balance of 
convenience, and thirdly the likelihood of the establishment of the 
defence of statutory immunity.

15
 

Section 221(2) requires the court to "have regard" to the like-
lihood of the defence of statutory immunity succeeding at the trial. 
Thus the injunction will not normally be granted where the like-
lihood is that this defence would succeed.

16
 But even in such a case 

the court retains a residual discretion which it may exercise in 
favour of granting the injunction, for example if the industrial action 
"endangers the nation or puts at risk such fundamental rights as the 
right of the public to be informed and the freedom of the Press,"

17
 or 

"would probably have an immediate and devastating effect on the 
applicant's person or property" or would "cause immediate serious 
danger to public safety or health."

18
 But such cases would be "alto-

gether exceptional", because "When disaster threatens, it is ordinar-
ily for the government, not the courts, to act to avert it."

19
 Where it 

is unlikely that the defence of statutory immunity will be estab-
lished, it does not always follow that an injunction is appropriate, 
for example if it would be of no practical use.

20
 

(ii) WHERE TRIAL OF THE ACTION UNLIKELY OR DELAYED. We   25-
035 have seen that Lord Denning M.R. in Fellowes & Son v Fisher

2
^ 

preferred the "prima facie case" approach to the principles laid  

3 See The Camilla M [1979] 1 Lloyd's Rep. 26; (1979) 42 M.L.R. 458 (B. Doyle). 
1 [1975] A.C. 396. 
'- See N.W.L. Ltd v Woods [1979] 1 W.L.R. 1294; British Broadcasting Corporation v Ream 

[1977] 1 W.L.R. 1004; (1978) 41 M.L.R. 80 (Lord Wedderburn); (1977) 127 N.L.J. 654 
(R. Kidner); Hadmor Productions Ltd v Hamilton, above. ' N. W.L. Ltd v Woods, above 

(Lords Diplock and Eraser). 1 So considered by Lord Wedderburn in (1978) 41 M.L.R. 80 and 
(1980) 43 M.L.R. 319. See 

also (1980) 43 M.L.R. 372 (R. Simpson). 5 British Broadcasting Corporation v Hearn [1977] 
1 W.L.R. 1004 at 1016 (Scarman L.J.); 
N.W.L. Ltd v Woods, above, at 1315 (Lord Scarman). ' As to the degree of likelihood 

necessary to produce this result, see Duport Steels Ltd v Sirs 
[1980] 1 W.L.R. 142; Hadmor Productions Ltd v Hamilton [1983] 1 A.C. 191. ' Express 

Newspapers Ltd v MacShane [1980] A.C. 672 at 695 (Lord Scarman). See also the 
views of Lords Diplock and Scarman in N.W.L. Ltd v Woods [1979] 1 W.L.R. 1294. ! 

Duport Steels Ltd v Sirs [1980] 1 W.L.R. 142 at 166 (Lord Fraser). 'ibid., at 171. The 
existence of this residual discretion has been challenged; (1980) 43 

M.L.R. 319 at 326 (Lord Wedderburn), and at 327 (R. Simpson). 5 Hadmor 
Productions Ltd v Hamilton, above; (1982) 45 M.L.R. 447 (R. Simpson). 1 [1976] 
Q.B. 122; above, para.25-032. 
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25-036 

down in American Cyanamid because most cases never went to trial; 
and also that amendment was required in the area of trade disputes 
for the same reason.

22
 It has since been held by the Court of Appeal 

in Coyne v Global Natural Resources pic
23

 that the American Cya-
namid principles do not apply to cases where no trial is likely to take 
place. Likewise in a restraint of trade case if the trial is unlikely to 
come on before the end of the period of the restraint.

24
 Where the 

question is whether information can be published in spite of its 
confidentiality, delay in coming to trial could result in the stifling of 
legitimate comment until it is no longer important if only an argu-
able case is required.

25
 In these cases it is best to decide on the basis 

of relative strength, otherwise the defendant might be effectively 
precluded at the interlocutory stage from disputing the claim at 
trial. 

In the area of trade disputes, however, it is possible to obtain an 
injunction and damages against the union itself as opposed to an 
office-holder personally, and to obtain substantial damages.

26
 This 

means that there is no reason for a judge to exercise his discretion on 
the assumption that the case will not proceed to trial in cases where 
the union itself is the defendant.

27
 

(iii) WHERE NO ARGUABLE DEFENCE. It has been held that the 
American Cyanamid

2
* rules do not apply where the defendant has 

no arguable defence.
29

 In such a case it is not necessary to consider 
the balance of convenience. Thus the claimant may obtain an inter-
locutory injunction to restrain a clear trespass even where it causes 
no damage

30
; or to restrain a clear misapplication of union funds.

31 
It 

is probable that the principle that the claimant is entitled almost as 

22 A bo v e ,  pa r a . 2 5 - 03 4 .  
23 [ 1 9 8 4 ]  1  A l l  E . R .  2 2 5 ,  a p p l y i n g  N . W. L  L t d  v  W o o d s  [ 1 9 7 9 ]  1  W . L . R .  1 2 9 4 ;  T h o m a s  v  

National Union of Mineworkers (South Wales Area) [1986] Ch. 20; (1985) 44 C.L.J. 374 
(K. Ewing); Cambridge Nutrition Ltd v British Broadcasting Corporation [1990] 3 All 
E.R. 523. 

24 
David (Lawrence) Ltd v Ashton [1991] 1 All E.R. 385; Lansing Linde Ltd v Kerr [1991] 1 
W.L.R. 251 (treated as a "wider view of the balance of convenience").  

25 At t - G e n  v  T im e s  N e w sp a p e r s  L td  [ 1 9 9 2]  1  A . C .  1 9 1  a t  2 2 6 .  
26 Tra de  U nion  a nd  L ab our  Rel a t i ons  ( C ons o l i d a t i on)  Act  19 92 ,  s s .20 -2 3 .  
"Dimbleby  & Sons  L td v Nat ion al  Union o f  Jour nal i s t s [198 4]  1 W.L . R .  427;  (19 84)  100  

L.Q .R . 342 (H. Carty );  (1984) 47  M.L.R . 577 (B . Simpson);  Hadmor Product i ons Ltd v  
Hami l t on  [ 19 83]  1  A .C .  19 1 .  

28 [1975] A .C.  396.  
29 Of f i c i a l  C u s t o d i a n  f o r  C h a r i t i e s  v  M a c k e y  [ 1 9 8 5 ]  C h .   1 6 8 ;  L o v e  v  H e r r i t y  ( 1 9 9 1 )  2 3  

H .L .R . 217 .  
30 Patel  v  W.H. Smith  (Eziot )  Ltd [1987]  1  W.L.R .  853;  Anchor Brewhouse  Development s Ltd  

v  Ber k l ey  H ous e  (D oc k land s  De ve lop ment s )  L td  [1 987 ]  2  E . G .L .R .  173;  L o ndo n  & M an  
c he s t e r  A ss u r a n ce  C o .  L td  v  O .  &  H.  C on s t r u c t i o n  L t d  [ 19 8 9 ]  2  E . G .L . R .  1 85 .  

31 T ayl o r  v  N at io n al  U nio n  o f  Mi n e wo r k er s  ( D e r by s h i re  Ar e a ) ,  T h e  T i me s ,  D ec e m b er  29 ,  
1984. 
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of right to an injunction to restrain a plain breach of a negative 
contract provides another example.

32
 

(iv) HUMAN RIGHTS ACT 1998: FREEDOM OF EXPRESSION. Article 25-
037 10 of the European Convention on Human Rights protects the right to 
freedom of expression, subject to certain qualifications. Section 12 of the 
Human Rights Act 1998 applies where a court is considering whether to grant 
any relief which, if granted, might affect the exercise of the Convention right 
to freedom of expression. Section 12(3) provides that no such relief is to be 
granted so as to restrain publication before trial unless the court is "satisfied 
that the applicant is likely to establish that publication should not be allowed". 
Under s.!2(4) the court must have particular regard to the importance of the 
Convention right to freedom of expression and, where the proceedings relate 
to material which appears to be journalistic, literary or artistic, to the extent 
to which the material has or is about to become available to the public, or to 
which publication is or would be in the public interest, and to any relevant 
privacy code. 

Thus where interlocutory injunctions are sought to restrain publi-
cation before trial in cases involving breach of confidence, privacy 
or libel,

33
 the court must look at the strength of the case and not 

apply American Cyanamid. The word "likely" in s.!2(3) means that 
the claimant must normally show that he will probably succeed at 
the trial, although a lesser degree of likelihood will suffice in cases, 
for example where the consequences of publication would be partic-
ularly grave.

34
 In any event, even if the claimant does satisfy this 

test, it does not follow that the injunction must be granted, as factors 
such as the balance of convenience must still be considered. So in 
Douglas v Hello! Ltd,

35
 where a celebrity couple sought to restrain 

publication of wedding photographs by the defendant magazine in 
breach of exclusive rights agreed with a rival magazine, they were 
left to their remedy in damages. Although the test in s.!2(3) was 
satisfied, the balance of convenience favoured the defendant in view 
of the publicity organised by the claimants. 

(v) INJUNCTIONS TO RESTRAIN THE PRESENTATION OF A WINDING-UP   25-
038 PETITION. It has been held that a prima facie case (of abuse of  

32 
Doher ty v A l lm an (1878) 3  App .Cas.  709;  bel ow,  pa ra . 25 -054 ,  appl ied  to  int e r locut o ry  
injunct ions in  Hampstead & Suburban Properties Ltd v Diomedous [1969] 1 Ch. 248;  Att-  
Gen v  Barker [1990] 3  Al l  E.R .  257.  

33 
For  speci al  fact o r s  r e l a t i ng  t o  i nt e r locuto ry  inj unct ions  in  l i bel  cases ,  see pa ra . 25 -032,  
above. 

34 
C re a m  H ol d i n g s  L t d  v  B a ne r j e e  [2004] 3  W.L .R .  918.  

35 
[2001]  Q .B .  967 ;  (2001 )  64  M.L .R .  767  (N .  More ham) .  Se e  a l so  D o u g l a s  v  H e l l o !  L t d  
( N o . 3 )  [ 2 0 0 3 ]  3  A l l  E . R .  9 9 6 ;  ( 2 0 0 3 )  6 2  C . L . J .  4 4 4  ( J .  M o r g a n ) ;  A  v  B  p i c  [ 2 0 0 3 ]  
Q.B.  195.  
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process) is still required where a company seeks to restrain a credi-
tor from presenting a winding-up petition.

36
 If a prospective peti-

tioner intends to petition on the basis of a debt alleged to be 
presently due, and there is a bona fide dispute as to whether it is 
presently due, it has been held by the Court of Appeal that the 
company is entitled as of right to an interlocutory injunction re-
straining the presentation of the petition, other than on the basis of a 
contingent or future debt.

37
 

Difficulty was also experienced in applying the American 
Cyanamid rules where a company sought an interlocutory injunction 
to restrain a takeover bid.

38
 

25-039 (vi) MANDATORY INTERLOCUTORY INJUNCTIONS. American 
Cyanamid itself involved a prohibitory injunction, but the principles 
there expressed were not in terms confined to such applications. But 
it may still be said that mandatory interlocutory injunctions, which 
are discussed below,

39
 will be granted less readily than the prohibi-

tory, as was the case before American Cyanamid,
40

 because the 
balance of convenience is likely to favour the refusal more often 
than the grant.

41
 

The American Cyanamid principles have been applied to manda-
tory injunctions,

42
 but a strong prima facie case was required in De 

Falco v Crawley BC
43

 where the claimant sought a mandatory 
interlocutory injunction to secure the provision of housing by the 
defendant. The Court of Appeal, refusing the injunction, held that 
the claimant had to show a strong prima facie case that the defen-
dant's decision was invalid. Lord Denning M.R. held American 
Cyanamid to be inapplicable because the claimant could not give a 
worthwhile undertaking in damages.

44
 Bridge L.J. held that Ameri-

can Cyanamid, which governed the grant of prohibitory interlocu-
tory injunctions, did not apply to the present case, which exhibited 

36 Bryanston Finance Ltd v De Vries  (No.2) [1976] Ch.  63.  But  Buckl ey L. J. ,  at  78,  regarded  
t hi s  as  a  " spe c i a l  fac tor . "  Th e  o the r  m emb ers  o f  t he  Cou r t  o f  A ppe a l  sa id  t h a t  Ameri ca n  
Cyanamid did not  apply. See (1976) 35 C.LJ.  82 at  86 (P.  Wal lington).  American Cyanamid  
w as  ap pl i e d ,  a l b e i t  w i t h  d i f f i c u l t y ,  i n  R e E ur o  H ot e l  ( Be l g r av i a )  L t d  [ 19 7 5 ]  3  A l l  E . R .  
1075. 

37 
Stonegate Securities Ltd v Gregory [1980] Ch. 576 (American Cyanamid was not cited). 

™Dunford & Elliott Ltd v Johnson & Firth Brown Ltd [1977] 1 Lloyd's Rep. 505. Lord 
Denning M.R. held that the American Cyanamid principles did not apply, but Lawton and 
Roskill L.JJ. preferred to apply those principles, notwithstanding the difficulties. 
Below, para.25-040. 
[1975] A.C. 396. 
See Shotton v Hammond (1976) 120 SJ. 780. 
Meade v London Borough of Haringey [1979] 1 W.L.R. 637. 
[1980] Q.B. 460; overruled in Cocks v Thanet DC [1983] 2 A.C. 286, on another point. The 
requirement of a strong prima facie case was upheld in R. v Kensington and Chelsea RLBC, 
Ex p. Hammell [1989] Q.B. 518 and R. v Westminster City Council, Ex p. Augustin [1993] 1 
W.L.R. 730, regarding De Falco as still good law on the point. 
[1980] Q.B. 460 at 478. This, it is submitted, might more properly be regarded as a factor in 
assessing the balance of convenience. 
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"sufficiently unusual features to make a comparison even with other 
types of litigation where a mandatory injunction may be granted on 
an interim application difficult and possibly misleading."

45
 If the 

defendant was wrong, the claimant would suffer homelessness 
which was not compensatable in damages. But if the claimant was 
wrong, a heavy financial burden, with no prospect of recovery, 
would fall on the ratepayers, and there would also be a detriment to 
others on the housing list.

46
 Therefore such an injunction should be 

granted only if the claimant had a strong prima facie case. De Falco 
could be regarded as a special case because of the public law ele-
ment. The Court of Appeal has stated, however, that the "high 
degree of assurance", required in Shepherd Homes Ltd v Sandham

47 

for the grant of mandatory interlocutory injunctions, was not af-
fected by the American Cyanamid principles.

48
 

Finally, the search order, formerly known as an Anton Filler in-
junction,

49
 which is partly mandatory, has been held to require an 

extremely strong prima facie case.
50

 This, it is submitted, is an 
exceptional case because such applications are usually without 
notice, and because of the "draconian" nature of the injunction.

51
 

iii. Mandatory Interlocutory Injunctions. These are less readily 25-040 
granted than prohibitory interlocutory injunctions,

52
 especially on an 

application without notice, because the mandatory order may be more 
drastic in effect. If the defendant has been required to do some positive act, it 
may not be easy to restore the parties to their previous position if the claimant 
turns out to be wrong at the trial.

53
 

Mandatory interlocutory injunctions will be granted in a suitable 
case, for example, to compel the demolition of a building where the 
defendant has deliberately hurried on with the building,

54
 to re-

instate a wrongfully evicted occupier to possession
55

; to enforce the 
return of passports wrongfully detained by the police

56
; to compel 

'ibid., at 481. 
s This, again, might be regarded simply as an aspect of the balance of convenience, without 

departing from American Cyanamid. 1 [1971] Ch. 340; below, para.25-043. 3 Locabail 
International Finance Ltd v Agroexport [1986] 1 W.L.R. 657; below, para. 

25-040. 
' Anton Filler K.G. v Manufacturing Processes Ltd [1976] Ch. 55. 3 Below, para.25-077. See 
also (1987) 103 L.Q.R. 246 (L. Anderson), suggesting likewise in 

the case of an injunction against leaving the country. 1 See Yousifv Salama [1980] 1 W.L.R. 
1540 at 1544; below, para.25-077; Derby & Co. Ltd v 

Weldon (No.7) [1990] 1 W.L.R. 1156 at 1173. 
'-Daniel v Ferguson [1891] 2 Ch. 27; Shotton v Hammond (1976) 120 S.J. 780. ' See 
Shepherd Homes Ltd v Sandham [1971] Ch. 340 at 349. ' Von Joel v Hornsey [1895] 2 Ch. 
774; London & Manchester Assurance Co. Ltd v O. &H. 

Construction Ltd [1989] 2 E.G.L.R. 185. 
' Luganda v Service Hotels [1969] 2 Ch. 209; Parsons v Nasar (1991) 23 H.L.R. 1. ' Ghani v 
Jones [1970] 1 Q.B. 693; cf. Malone v Metropolitan Police Commissioner [1980] 

Q.B. 49. 
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performance of a landlord's obligations
57

; to enforce the planning 
legislation

58
; to compel surrender of an unlawful sublease

59
; or in 

the search order cases,
60

 to compel the defendant to submit articles 
for inspection. 

The court will be reluctant to grant such an injunction where the 
case involves an industrial dispute,

61
 but will do so in exceptional 

circumstances if the balance of convenience so requires. Such a case 
was Parker v Camden LBC,

62
 where a strike of boilermen was 

endangering the life and health of council tenants. The court was 
prepared to grant a mandatory interlocutory injunction to resume the 
supply of heating and hot water. 

It has been held, in a case concerning trespass by building opera-
tions, that if the claimant could have got a prohibitory quia timet 
injunction to restrain the commission of the wrongful act, had he 
known about it in time, then the defendant should be in no better 
position if he in fact commits the act: a mandatory interlocutory 
injunction should be granted to enforce the removal of the building 
works.

63
 

Modern decisions illustrate an increasing readiness to grant man-
datory interlocutory injunctions. The principles were reviewed in 
Shepherd Homes Ltd v Sandham,

64
 where the defendant erected a 

fence in breach of covenant, which the claimant sought to have 
removed. Megarry J. said that the case has to be unusually strong 
and clear before a mandatory interlocutory injunction will be 
granted. The court must feel "a high degree of assurance" that at the 
trial it will appear that the injunction was rightly granted, and this is 
a higher standard than is required for a prohibitory injunction. In 
view of the claimant's delay, the injunction was refused. 

The "high degree of assurance" test has been approved by the 
Court of Appeal,

65
 holding that although the test was formulated 

before American Cyanamid Co. v Ethicon Ltd,
66

 it was unaffected 
by that case. It was added that the application should be approached 
with caution where the relief sought on the interim application  

57 Hart v Emelkirk Ltd [1983] 1 W.L.R. 1289; Peninsular Maritime Ltd v Padseal Ltd (1981) 
259 E.G. 860. See also Cork v Cork [1997] 1 E.G.L.R. 5. 

58 Croydon LBC v Gladden (1994) 68 P. & C.R. 300 (removal of replica spitfire from 
roof). 

59 
Hemingway Securities Ltd v Dunraven Ltd [1995] 1 E.G.L.R. 61. 

60 Below,  p ara . 25 -07 7 .  
61 Meade v London Borough ofHaringey [1979] 1 W.L.R. 637;  (1979)  38 C .L.J.  228 (J .  Gri f  

fi t hs ).  (No injunct i on  t o reopen  school s  closed  by a  st ri ke. )  See al so  Harold St ephen and  
Co.  Ltd v  Post  Of f i ce  [1977]  1 W.L .R .  1172 ,  above ,  para .25 -020.  cf .  Express  Newspapers  
L td  v  Ke ys  [ 198 0]  I .R .L . R .  24 7 ,  wh er e  t he  d i sp u t e  was  po l i t i ca l .  

62 [1986] Ch. 162; above, para.25-020. 
63 

Trenberth (John) Ltd v N ational W estmins ter Bank L td (1979) 39 P.  & C.R.  104.  
64 

[1971] Ch.  340.  See al so Astro Ex ito Navegacion S.A.  v Southland Enterpri se Co.  (N o.2)  
[1982] Q.B .  1248,  C.A . ;  M inja Proper ties L td v  C ussi ns [1998] 2  E.G .L.R .  52 .  

65 
Locabail International Finance Ltd v Agroexport [1986] 1 W.L.R. 657. 

66 [19 75]  A .C .  3 96;  ab ove ,  par a .2 5 -0 29 .  



Principles Applicable to the Issue of Injunctions 799 

would amount to a major part of the relief claimed at the trial. 
Hoffmann J. subsequently held that in exceptional cases, where the 
refusal of the injunction carried a greater risk of injustice than the 
grant, then the injunction should be granted even though the "high 
degree of assurance" test was not satisfied. 

The following are cases where a mandatory interlocutory injunction 
was clearly required: 

In Esso Petroleum Co. Ltd v Kingswood Motors,
61

 the defen-
dant agreed with the claimant not to sell a garage without first 
procuring that the purchaser would enter a solus agreement with 
the claimant. The land was sold to a purchaser who conspired 
with the defendant to effect a breach. A mandatory interlocutory 
injunction was granted to compel a retransfer of the land to the 
defendant. There could be no clearer case of inducing breach of 
contract, and damages would be wholly inadequate. 

In Sky Petroleum v V.I.P. Petroleum Ltd,
6S

 such an injunction 
was granted to enforce a contract to supply petrol to the claimant. 
As there was no alternative supply, damages would be inadequate, 
and the claimant might be forced out of business unless the court 
intervened. 

In Evans v B.B.C. and I.B.A.,
69

 an order was made to compel 
the television authorities to show a party political broadcast. On 
the balance of probabilities

70
 there was a contract with the Welsh 

Nationalist Party to broadcast it. Damages would be manifestly 
useless, as the election was about to take place. In such a case the 
court should take the risk of it turning out that there was no 
contract. 

iv. Conditions and Undertakings. On the grant of an interlocu- 25-041 
tory injunction, the claimant is normally required to give an undertaking in 
damages

71
 in the event that the injunction is discharged at the trial as having 

been granted without good cause
72

; but a defendant may also be put on similar 
terms as a condition of an injunction not being granted.

73
 One reason for the 

practice of undertakings is that it aids the court in achieving its object of 
abstaining from 

67 [ 19 7 4 ]  Q . B .  1 42;  H e mi ng w a y  S e cu r i t i es  L td  v  D u n r a ve n  L t d  [ 1 9 95 ]  1  E . G . L . R .  61 .  
68 [ 1 9 7 4 ]   1  W . L . R .  5 7 6 .  ( T h e  i n j u n c t i o n  w a s  n e g a t i v e  i n  f o r m ,  b u t  m a n d a t o r y  i n  s u b  

stance.) 
69 The  T imes ,  F eb rua ry  2 6 ,  19 74 .  
70 c f .  M e ga r r y  J . ' s  r e qu i r e m ent  o f  a  "h i g h  d eg r e e  o f  a s su r a n ce , "  a bo v e .  
71 O r  t o  d o  s o m e  o t h e r  a c t ;  P , S .  R e f s o n  &  C o .  L t d  v  S a g g e r s  [ 1 9 8 4 ]  1  W . L . R .  1 0 2 5 .  S e e  

g en e r a l l y  ( 1 9 9 4 )  5 3  C . L J .  5 4 6  ( A .  Z u c ke r m a n) .  
72 Search orders  and asset - f reezing  i njunct i ons ,  below,  paras 25 -077 ,  25 -080 ,  p rovide good  

examples of the need for undertakings.  See Digital  Equipment  Corporation  v Darkcrest  Ltd  
[1984] Ch .  512 .  

73 El we s  v  Pa y n e  ( 18 7 9 )  1 2  Ch .D .  4 68 .  
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expressing any opinion on the merits until the hearing.
74

 While an 
undertaking by the claimant is exacted for the benefit of the defen-
dant, it is not a contract with the defendant. The undertaking is given 
to the court, so that non-performance is a contempt of court and not 
a breach of contract.

75
 Enforcement is at the court's discretion.

76 

Damages will normally become payable if the claimant is unsuc-
cessful at the trial, either because he cannot establish his case or 
because the judge who granted the interlocutory injunction took a 
wrong view of the law. The claimant may be required to give secu-
rity or to pay the money into court. Any damages will be assessed on 
the same basis as damages for breach of contract.

77
 A claimant's 

refusal to seek an interlocutory injunction, in order to avoid the need 
to give an undertaking, is not a ground for striking out his applica-
tion for a final injunction,

78
 but is a factor to be taken into ac-

count.
79

 

Where interlocutory injunctions are sought in matrimonial and 
children's matters, undertakings may be required if the claim con-
cerns the protection of property rights, but will not be required in 
respect of matters concerning personal conduct.

80
 

In Hoffman-La Roche (F.) & Co. v Secretary of State for Trade 
and Industry*

1
 the question arose whether the Crown should be 

required to give an undertaking as a condition of the grant of an 
interlocutory injunction to restrain the company from charging 
prices for drugs in excess of those specified in an order (which the 
company claimed was ultra vires). The House of Lords held that the 
undertaking should not be required. 

A distinction had to be drawn between two cases: first, where the 
Crown was asserting a proprietary or contractual right,

82
 the ordi-

nary rule applied and the Crown should give an undertaking; but, 
secondly, where an injunction was sought to enforce the law, the 
defendant must show special reason why justice required that it 
should not be granted, or should only be granted on terms. The  

4 
American Cyanamid Co. v Ethicon Ltd [1975] A.C. 396 at 407. 

5 See Hussain v Hussain [1986] Fam. 134. But the undertaking may include a contractual 
obligation to the other party; Midland Marts Ltd v Hobday [1989] 1 W.L.R. 1143. 

6 
Cheltenham and Gloucester Building Society v Ricketts [1993] 1 W.L.R. 1545. 

7 
Hoffman-La Roche (F.) & Co. v Secretary of State for Trade and Industry [1975] A.C. 295 
at 361, per Lord Diplock. 

8 Oxy Electric Ltd v Zainuddin [1991] 1 W.L.R. 115, doubting Blue Town Investments Ltd v 
Higgs & Hill pic [1990] 1 W.L.R. 696; All E.R. Rev. 1990, p.201 (A. Zuckerman); (1991) 
141 N.L.J. 243 (R. Chaplin). The final injunction in Oxy Electric was later refused; [1990] 
E.G.C.S. 128. 

9 
Snell & Prideaux Ltd v Dutton Mirrors Ltd [1995] 1 E.G.L.R. 259. 

0 Practice Direction [1974] 1 W.L.R. 576. 
1 [1975] A.C. 295. The statute in question expressly provided for the grant to the Crown of an 

injunction as the only means of enforcing the statute. 
2 Including the case where the Crown is asserting proprietary rights on behalf of a charity; 

Att-Gen. v Wright [1988] 1 W.L.R. 164; All E.R.Rev. 1987 at 190 (A. Zuckerman). 
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present case was within the second category. The reason for this 
distinction is that where a person is prosecuted and acquitted, he 
may suffer loss but cannot normally recover from the prosecutor. 
There is therefore no reason why the Crown should incur liability 
when an injunction is sought to enforce the law. 

This principle applies also to a local authority seeking a law-
enforcement injunction

83
; likewise where the Attorney-General acts 

ex officio to enforce the law by injunction. But where the Attorney-
General brings the action under the relator procedure, the relator 
must give the usual undertaking,

84
 as must a local authority acting as 

a relator.
85

 

E. Quia Timet Injunctions 

A quia timet injunction may be available where the injury to the 25-042 
claimant's rights has not yet occurred, but is feared or threatened.

86 
The 

injunction may be perpetual or interlocutory, prohibitory or mandatory. It 
may further be subdivided into two broad categories: "first, where the 
defendant

87
 has as yet done no hurt to the [claimant] but is threatening and 

intending (so the [claimant] alleges) to do works which will render 
irreparable harm to him or his property if carried to completion . . . those 
cases are normally, though not exclusively, concerned with negative 
injunctions. Secondly, the type of case where the [claimant] has been fully 
recompensed both at law and in equity for the damage he has suffered but 
where he alleges that the earlier actions of the defendant may lead to future 
causes of action . . .  It is in this field that the undoubted jurisdiction of equity 
to grant a mandatory injunction . . . finds its main expression."

88
 

How serious must the fears of the claimant be, and how grave the 
suspected damage? As Lord Dunedin has said, it is not sufficient to 

83 
K i rk l ee s  B C  v  W i ck es  B u i l d i ng  Sup p l i e s  L t d  [1993] A.C.  227 (Sunday t rading);  c r i t i c i sed  
Al l  E.R.Rev.  1992 at  319 (A.  Zuckerman);  D i r ec t o r  G e ne ra l  o f  F a i r  T rad i ng  v  To byw ar d  
Ltd [1989] 1  W.L.R.  517. See al so Securi t ie s  and Investm ent s  Board v  Lloyd -Wright  [1993]  
4  Al l  E.R.  210;  C u s t om s  an d  E x c i se  C om m i ss i o ne rs  v  A nch or  F oo ds  L t d  [1999] 1  W.L.R .  
1139 .  Company l iquidato rs  are  not  wi thin thi s  pr inciple;  R e  D .P . R .  F u t ure s  L t d  [1989] 1  
W.L.R.  778. 

84 Hoffman-La Roche (F.) & Co. v Secretary of State for Trade and Industry, above, 
at 363. 

85 Kirklees BC v Wickes Building Supplies Ltd, above. 
86 

For different  views on the meaning of  quia t imet , see (1975) 34 C.L.J.  224 (J.  Jolowicz);  cf .  
(1977)  36 C.L. J .  369,  (1978) 37  C.L. J .  51 (P.  Pet t i t ) ;  Spry,  p .377.  

87 
The defendant  must  himsel f  have th reatened  the act  in  quest ion.  See C el s t e e l  L t d  v  A l t on  
H o u s e  H o l d i n g s  L t d  [1 9 86 ]  1  W.L .R .  5 1 2  (n o  i n j u nc t i on  a g a i n s t  f r e eh o l de r  wh e re  a c t  
threatened by t enant ).  

88 
R edl and  B ri cks  L t d v  M orri s  [1970] A.C.  652 at  665, per  Lord Upjohn.  See al so H ooper v  
Rogers [1975] Ch. 43; Allen v Greenhi Builders Ltd [1979] 1 W.L.R. 136 (registration as 
"pending land action"). 
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say "timeo."
89

 The requirements have been described in the follow-
ing terms: a strong case of probability

90
; proof of imminent danger, 

and there must also be proof that the apprehended damage will, if it 
comes, be very substantial.

91
 Thus in Att-Gen v Nottingham Cor-

poration
92

 a quia timet injunction was not granted to restrain the 
corporation from building a smallpox hospital, as there was no proof 
of genuine danger to nearby residents. 

The principles applicable to the grant of a mandatory quia timet 
injunction were laid down by the House of Lords in Redland Bricks 
Ltd v Morris.

93
 

The defendant company's digging activities caused landslips 
on the claimants' adjoining property, which they used as a market 
garden. The claimants' land, of which about one-tenth of an acre 
was affected, was worth about £12,000, but the cost of remedying 
the landslips would be about £30,000. The claimants were 
awarded damages, a prohibitory injunction to restrain further 
withdrawal of support, and a mandatory injunction that the defen-
dants "take all necessary steps to restore support within six 
months." But the House of Lords allowed the defendant's appeal 
against the grant of the mandatory injunction on the ground that it 
did not specify exactly what it had to do. Lord Upjohn set out the 
following four principles applicable to the grant of a mandatory 
quia timet injunction: 

i. The claimant must show a very strong probability that grave 
damage will accrue to him in the future. It is a jurisdiction to be 
exercised sparingly and with caution, but, in the proper case, 
unhesitatingly. 

ii. Damages will not be an adequate remedy if such damage 
does happen, applying the general principle of equity. 

iii. Unlike the case where a negative injunction is granted to 
prevent the continuance or recurrence of a wrongful act, the cost 
to the defendant to do works to prevent or lessen the likelihood of 
a future apprehended wrong must be taken into account: 

(a) where the defendant has acted wantonly and quite un-
reasonably, he may be ordered to do positive work even if 

89 Att -Genfor the Dominion of  Canada v Ri tchie Contract ing and Supply Co.  Ltd [1919] A.C.  
999  a t  1005 .  

90 At t - G e n  v  M an c h e s t e r  C o r p or a t i on  [1 8 93 ]  2  Ch .  8 7  a t  9 2 .  
91 Fletcher v Bealey (1885) 27 Ch.D. 688 at  698.  cf . Trenberth (John) Ltd v National  Westmin  

s t er  Ba nk  L td  ( 19 79)  39  P .  &  C . R .  10 4 .  
92 [1904] 1  Ch.  673;  Att -Gen  v Guardian  Newspapers  (No.2)  [1990] 1  A.C . 109  (no  g eneral  

injunct ion against  publ icat ion of any material  the media might  obtain f rom Crown servant s  
i n  b r e a c h  o f  c o n f i d e n c e ) .  S e e  a l s o  B ri t i s h  D a t a  M a n a g e m e n t  p i c  v  B o x e r  C o m m e r c i a l  
Removals  pic [1996] 3 Al l  E.R. 707  (l ibel );  Re Q's Estate [1997J 1 Lloyd's Rep.  931 (asset  
freezing). 

93 [1970] A.C. 652. See critical commentary in Heydon, Gummow and Austin, Cases and 
Materials on Equity and Trusts (4th ed.), p. 1050. 
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the expense to him is out of all proportion to the advantage 
thereby accruing to the claimant; 

(b) but where the defendant has acted reasonably, although 
wrongly, the cost of remedying his earlier activities is most 
important. If it seems unreasonable to inflict such expendi-
ture on one who is no more than a potential wrongdoer the 
court must exercise its jurisdiction accordingly. The court 
may order works which may not remedy the wrong but 
may lessen the likelihood of further injury. It must be 
borne in mind that the injury may never in fact occur, and 
that, if it does, the claimant may then seek the appropriate 
legal or equitable remedy. 

iv. If a mandatory injunction is granted, the court must see that 
the defendant knows exactly in fact what he has to do.

94
 A more 

recent statement is that, in the issue of mandatory quia timet 
injunctions, "what is aimed at is justice between the parties, 
having regard to all the relevant circumstances."

95
 

4. DEFENCES TO PERPETUAL AND INTERLOCUTORY INJUNCTIONS 

A. Delay 

As in the case of specific performance, laches may be a defence 
even though the claimant's rights have not yet become statute-
barred.

96
 But a smaller degree of delay will defeat a claim for an 

interlocutory injunction than is necessary in the case of a perpetual 
injunction.

97
 This is because, if an interlocutory claim is dismissed, 

the claimant is not unduly prejudiced, as he can still seek a perpetual 
injunction. But the refusal of a perpetual injunction amounts to a 
final dismissal. 

As we have seen, the claimant must act promptly in the case of an 
injunction without notice, as any delay illustrates that his case is not 
urgent.

98
 Where the claimant has delayed his application for an 

interlocutory injunction, he is unlikely to establish that it would be 
unreasonable to make him wait until trial. An unexplained delay of 
five months prevented the grant of an interlocutory injunction in 
Shepherd Homes Ltd v Sandham," where Megarry J. explained that 

94 See also Harold Stephen & Co. Ltd v Post Office [1977] 1 W.L.R. 1172; Parsons v Nasar 
(1991) 23 H.L.R. 1; Co-operative Insurance Society Ltd v Argyll Stores (Holdings) Ltd 
[1998] A.C. 1. 

95 
Hooper v Rogers  [1975] Ch .  43 at  50 ,  per Russel l  L .J .  

96 See  L imit a t i on  Act  19 80 ,  s . 36 .  
97 J oh n s o n  v  W y at t  ( 1 8 6 3)  2  D e  G . J .  &  S .  1 8 .  
98 B ate s  v  L o r d  H ai l s h a m o f  S t .  M a ry l e b on e  [ 1 9 7 2]  1  W . L . R .  13 7 3 .  
99 [1971] Ch.  340;  above,  para .25 -040;  cf  Texaco Ltd v Mulberry Fi l l ing Stat ion  Ltd [1972] 1  

W.L.R. 814; Express Newspapers pic v Liverpool  Dai ly Post  and Echo pic [1985] 1 W.L.R.  
1089; Newport  Association Footbal l Club Ltd v F ootball  Association of  Wales Ltd [1995] 2  
A l l  E .R .  8 7  (e xp l an a t i on  for  de l ay ) .  

25-043 
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if the injunction is also mandatory, any delay by the claimant will 
mean that the injunction, if granted, would disturb rather than pre-
serve the status quo.

1
 It may be otherwise, however, if there is no 

arguable defence.
2
 

The authorities are not reconcilable on the question of delay in 
perpetual injunctions. It is sometimes said that laches is no defence,

3 

or, to go to the other extreme, that mere lapse of time is a bar.
4
 In 

Kelsen v Imperial Tobacco Co. Ltd
5
 a mandatory injunction was 

granted to restrain a trespass even though it appeared that the state of 
affairs had existed for seven years. In Fullwood v Fullwood,

6
 Fry J. 

held that a delay of two to three years was no defence, on the ground 
that mere lapse of time unaccompanied by acquiescence was no bar 
unless the legal right itself was barred. 

25-044 In H.P. Bulmer Ltd & Showerings Ltd v Bollinger S.A.
7
 the appel-

lants had described their products as "champagne perry" and 
"champagne cider" since 1950 and 1906 respectively. The latter 
usage had been known to the respondents since about 1930. Injunc-
tions were granted in the High Court to restrain both descriptions. 
The defence of delay failed. This was a continuing wrong, and the 
right in question was legal. Whitford J. held that in such a case the 
delay must be "inordinate" if it is to prevent the grant of an injunc-
tion. Here it was not, because advice had to be sought, and interests 
consulted. There was no appeal against one injunction, but the other 
was discharged by the Court of Appeal because passing-off was not 
established, but their Lordships considered that the injunction would 
not have been refused on account of delay. Goff LJ. thought that 
"inordinate" delay would be a ground for refusing an injunction, 
even in the case of a legal right, but that delay in the present case 
was not of that order. 

Laches may be regarded more strictly if third parties would be 
affected. It is possible that a claimant who has delayed will be 
awarded damages in lieu of an injunction under Lord Cairns' 
Act.

8
 

It has been suggested that a longer delay is required before a 
claimant will be refused an injunction where the right is legal than 

1 See Shotton v Hammond (1976) 120 SJ. 780: mandatory interlocutory injunction granted in 
spite of delay of six weeks by the claimant, who was not legally aided. 

2 See Patel v W.H. Smith (Eziot) Ltd [1987] 1 W.L.R. 853. 
3Archbold v Scully (1861) 9 H.L.C. 360 at 383. 
4 Brooks v Muckleston [1909] 2 Ch. 519. s 
[1957] 2 Q.B. 334. "(1878) 9Ch.D. 176. 
7 [1977] 2 C.M.L.R. 625, C.A. cf. Vine Products Ltd v McKenzie & Co. Ltd (1969) R.P.C. 1 

(no injunction to restrain description as "sherry," the usage having been common knowl 
edge for 100 years). See also Erlanger v New Sombrero Phosphate Co. (1873) 3 App.Cas. 
1218 at 1279-1280. 

8 Shelfer v City of London Electric Lighting Co. [1895] 1 Ch. 287 at 322; see also Bracewell v 
Appleby [1975] Ch. 408; Ketley v Gooden (1997) 73 P. & C.R. 305. 
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where it is equitable
9
; or alternatively that a less strict view of laches 

might be taken as to matters within equity's exclusive jurisdiction, 
such as a breach of trust, where there is no alternative remedy at 
law.

10
 But the Court of Appeal has described the distinction between 

legal and equitable rights in this context as archaic and arcane.''  

Finally, where an injunction is sought in a claim for judicial 
review,

12
 it is provided that, in the case of "undue delay," the 

injunction may be refused if the granting of relief "would be likely 
to cause substantial hardship to, or substantially prejudice the rights 
of, any person or would be detrimental to good administration."

13
 

B. Acquiescence
14

 

Lapse of time will be taken into account in that it may indicate 25-045 
acquiescence. It is, of course, possible to find acquiescence without delay and 
delay without acquiescence but there is normally some overlap. As in the case 
of laches, a greater degree of acquiescence is needed to defeat a claim for a 
final injunction than an interlocutory injunction. It has also been suggested 
that acquiescence is easier to establish where the right in question is equitable 
only,

15
 but this is now discredited.

16
 In Richards v Kevin" it was said that the 

fact that the claimant has previously overlooked trivial breaches of covenant 
does not debar him, on the ground of acquiescence, from acting on a serious 
breach. A leading authority is Sayers v Collyer,

18
 where a house was being 

used as a beershop in breach of covenant. The claimant could not get an 
injunction, as he had known of the breach for three years, and, furthermore, 
had bought beer there. This was sufficient to bar any remedy. But a lesser 
degree of acquiescence, while not sufficient to bar the action completely, 
might be a reason for giving damages in lieu of an injunction under 
Lord Cairns' Act. 

9 duett Peabody & Co. Inc. v Mclntyre Hogg Marsh and Co. Ltd [1958] R.P.C. 335 at 354, 
per Upjohn J.; H.P. Bulmer and Showerings Ltd v J. Bollinger S.A., above. 

10 See Spry, Equitable Remedies, p.437; Knight v Bowyer (1858) 2 De G. & J. 421; cf. Oxy 
Electric Ltd v Zainuddin [1990] E.G.C.S. 128 (final injunction to enforce restrictive cove 
nant refused because of seven month delay). 

11 Habib Bank Ltd v Habib Bank A.G. Zurich [1981] 1 W.L.R. 1265 at 1285 and 1287; cf. 
Spry, p.437. 

12 Below, para.25-072. 
13 Supreme Court Act 1981, s.31(6); CPR 1998, Part 54.5. 
14 See Limitation Act 1980, s.36(2). The Act does not affect this defence. 
15 Shaw v Applegate [1977] 1 W.L.R. 970 at 979 (the right in this case was legal). 
1(1 Habib Bank Ltd v Habib BankA.G. Zurich, above; Gafford v Graham (1999) 77 P. & C.R. 

73 at 80-81. 
17(1877)7Ch.D. 224 at 226. 18 
(1885) 28 Ch.D. 103. 
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In Shaw v Apple gate
19

 the claimant sought to enforce a cove-
nant entered into by the defendant in 1967 not to use his land as 
an "amusement arcade." Breaches of covenant occurred from 
about 1971. The claimant was aware of the facts but was unsure 
whether they constituted a breach of covenant. He began proceed-
ings for an injunction in 1973, but did not seek interlocutory 
relief, so that the defendant continued to carry on his business, 
investing money and building up goodwill, until the trial in 1976. 
It was held that the claimant was not guilty of such a degree of 
acquiescence as to bar all remedies, the real test being whether, on 
the facts of the particular case, it would be dishonest or uncon-
scionable for him to seek to enforce his rights.

20
 This was not the 

case, because of the claimant's doubts as to his legal rights. But 
there was sufficient acquiescence to bar the remedy of an injunc-
tion because the defendant had been lulled into a false sense of 
security by the claimant's inactivity and failure to seek interlocu-
tory relief. Thus the appropriate remedy was damages in lieu of 
an injunction under Lord Cairns' Act. 

Similarly in Gafford v Graham,
21

 where the claimant sought 
mandatory and prohibitory injunctions to demolish a building 
erected in breach of covenant and to restrain an unlawful use of 
the land. In the case of one breach where, knowing of his rights, 
he had failed to complain for three years, all relief was barred by 
acquiescence. In the case of another breach, the claimant had 
acted promptly but had not sought interlocutory relief. This was 
an important factor which made a final injunction inappropriate, 
thus damages were awarded. The modern approach to acquies-
cence is to enquire; 

(a) whether the defendant was encouraged to believe he was 
entitled to act as he did; and 

(b) if so, whether the encouragement caused deteriment; and 
(c) if so, whether it was unconscionable in all the circumstances 

for the claimant to assert his legal rights.
22

 

C. Hardship 

25-046       Hardship to the defendant is a relevant consideration in injunc-
tions as in specific performance.

23
 It is perhaps of more weight in 

19 
[1977] 1 W.L.R. 970; (1977) 41 COIW.(N.S.)  355 (F. Crane). See also on this point Sayers v 
Collyer (1885) 28 Ch.D. 103 at 110. 

20 
ibid., at 978. See also H.P. Bulmer & Showerings Ltd v J. Bollinger S.A. [1977] 2 C.M.L.R. 
625 at 682; Blue Town Investments Ltd  v Higgs and Hill  pic [1990] 1 W.L.R. 696.  

21 
(1999) 77 P.& C.R. 73; (1998) 114 L.Q.R. 555 (P. Milne),  below, para.25 -049. 

22 
J on e s  v  S t o ne s  [1999] 1  W.L .R .  1739 .  

23 
Se e  S h e l l  U . K .  L t d  v  L o s t o c k  G a r a g e s  L t d  [ 19 76 ]  1  W. L .R .  11 8 7 .  A s  t o  d i f f i c u l t y  i n  
c o m p l i a n c e ,   s e e  g e n e r a l l y  A t t - G e n  v  C o l n e y  H a t c h  L u n a t i c  A s y l u m  ( 1 8 6 8 )  L . R .   4  
Ch.App. 146. 
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the case of an interlocutory injunction
24

 than in the case of a final 
injunction, where the infringement of the claimant's rights has been 
established. Hardship may also carry more weight in the case of 
mandatory injunctions,

25
 where it has been said that the benefit to 

the claimant in granting the injunction must be balanced against the 
detriment to the defendant.

26
 As we shall see, damages may be 

awarded in lieu of an injunction under Lord Cairns' Act if the 
injunction would be oppressive to the defendant.

27
 

The element of hardship to the defendant might be overcome in 
appropriate cases by granting an injunction but suspending its opera-
tion.

28
 Even if there is no hardship to the defendant, an injunction 

may be refused if it would prejudice an innocent third party.
29

 

It has previously been noted that the disproportionate cost of 
complying with a mandatory quia timet injunction may be a ground 
for refusing the grant if the defendant has acted reasonably.

30
 Lord 

Upjohn, however, thought that such considerations would not be 
taken into account in the case of a negative injunction to prevent the 
continuance or recurrence of a wrongful act; any argument by the 
wrongdoer that the injunction would be very costly to him, perhaps 
by preventing him from carrying out a contract with a third party, 
would carry little weight. 

D. Conduct of the Claimant 

The claimant must come to equity with clean hands.
31

 If, there-   25-047 
fore, he is in breach of his own obligations, or otherwise guilty of unfair 
conduct,

32
 he will not be granted an injunction, although trifling breaches 

may not disentitle him.
33

 Similarly, he who comes to equity must do equity, 
therefore the claimant will not succeed if 

2 4
 See the "balance of  convenience" r equi rement ,  above.  

2 3
 A t t -G en  v  C o l c he s t e r  C or po ra t i on  [1955] 2  Q.B.  207 ;  G ra ves ham  B C  v  B r i t i sh  R a i l w ay s  
Board [1978] Ch. 379 (A mandatory injunct ion would not  be granted to  compel  the running  
of a  fe rry at  a  heavy loss ,  which  woul d benefi t  f ew passengers ) .  

26 
Shepherd Homes Ltd v Sandham [ 1971 ] Ch. 340; Charrington v Simons & Co. Ltd  [ 1970] 1 
W.L.R. 725. 

27 
There are other condit ions:  see Shel fe r  v  Ci ty  of  London Electric  Light ing C o .  [1895] 1 Ch.  
287. See also Shaw v Applegate, above, at 978-979. 

28 
Above, para.25-021. 

29 
May'thorn v Palmer (1864) 11  L.T. 261; cf. PSM International pic v Whitehouse and 
Willenhall Automation Ltd [1992] I.R.L.R. 279. 

30
Redland Bricks Ltd v Morris [1970] A.C. 652 at 666. 

•" See Malone v Metropolitan Police Commissioner [1980] Q.B. 49 at p.71. In cases of 
illegality it has been proposed that the principle be replaced by a statutory discretion; Law 
Com. C.P. No.154 (1999), Illegal Transactions: The Effect of Illegality on Contracts and 
Trusts. 

32
 Shell UK Ltd v Lostock Garages Ltd [1976] 1 W.L.R. 1187. 

33
Besant v Wood (1879) 12 Ch.D. 605. 
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he is unable or unwilling to carry out his own future obliga-
tions.

34
 

But the defence of "clean hands" must be related to the subject-
matter of the dispute, and does not embrace the claimant's general 
conduct. Thus in Argyll v Argyll,

35
 the fact that the wife's conduct 

had caused the divorce was no answer to her claim to an injunction 
to restrain a breach of confidence by her husband. In Hubbard v 
Vosper,

36
 one reason for refusing the interlocutory injunction was 

that the claimant had not come with clean hands, in that he had 
protected his secrets by deplorable means, namely by a private 
criminal code for dealing with the "enemies" of Scientology. 

Similarly, the injunction may be refused if the court is not im-
pressed with the claimant on the merits.

37
 

5. THE JURISDICTION UNDER LORD CAIRNS' ACT 

25-048 The Chancery Amendment Act 1858
38

 allowed damages to be 
awarded in lieu of, or in addition to, an injunction or specific per-
formance. The Chancery Division has, of course, been able, since 
the Judicature Act 1873, to award damages in any case where the 
common law courts could have done so, but these are common law 
damages. It will still be necessary to rely on Lord Cairns' Act where 
no damages would be available at law, for example in lieu of a quia 
timet injunction where no legal injury has yet occurred

39
; or if some 

damage has occurred but may continue in the future, and damages 
are awarded to cover future loss

40
; or where the claimant's right is 

exclusively equitable, as in the case of a restrictive covenant.
41

 In 

1 Measures v Measures [1910] 2 Ch. 248; Chappell v Times Newspapers Ltd [1975] 1 W.L.R. 
482 (employees failed to obtain injunction to restrain their dismissal where they refused to 
give an undertaking not to strike). 

' [1967] Ch. 302. 
> [1972] 2 Q.B. 84. 
'See Glynn v Keele University [1971] 1 W.L.R. 487; Shelfer v City of London Electric 

Lighting Co. [1895] 1 Ch. 287 at 317. 
* Above, para.24-044; repealed and replaced by Statute Law Revision Act 1883 and Judica-

ture Act 1873. The jurisdiction now derives from Supreme Court Act 1981, s.50. In Leeds 
Industrial Co-operative Society v Slack [1924] A.C. 851 Viscount Finlay suggested that the 
repeal may have been a mistake, made under the false impression that it dealt only with 
common law damages, and was therefore redundant after the Judicature Act 1873. The 
better view is that s.16 of the 1873 Act, which transferred all Chancery jurisdiction to the 
High Court, made the 1858 Act redundant. See McDermott, Equitable Damages (1994), 
pp.44^5. 

' Leeds Industrial Co-operative Society v Slack, above; establishing the point after some 
doubt; Hooper v Rogers [1975] Ch. 43; Johnson v Agnew [1980] A.C. 367 at 400. 

' See Kennaway v Thompson [1981] Q.B. 88. For the position under the Human Rights Act 
1998 where the defendant is a public authority, see Marcic v Thames Water Utilities Ltd 
(No.2) [2002] Q.B. 1003. 

1 Baxter v Four Oaks Properties Ltd [1965] Ch. 816; Wrotham Park Estate Ltd v Parkside 
Homes Ltd [1974] 1 W.L.R. 798. 
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other cases, it will not be necessary to invoke Lord Cairns' Act, and 
damages may be awarded at common law; but there is no need to 
distinguish the ground of jurisdiction. The discretion exercisable 
under Lord Cairns' Act is similar to the discretion which the court 
has had since the Judicature Act to grant injunctions or damages at 
common law, in cases where they are available. The principle is the 
same; the court will not give damages instead of an injunction if 
damages will not be adequate to protect the claimant's rights. It 
seems that the court will consider the principles set out in Shelfer v 
City of London Electric Lighting Co.

42
 governing the award of dam-

ages under Lord Cairns' Act even where the claimant has a cause of 
action at law, and there is jurisdiction to award damages at law.

43 

Lord Cairns' Act enables the award of damages in lieu of a final (not 
interlocutory) injunction only if there is jurisdiction to grant one,

44
 

in the sense that the claimant has established a prima facie case for 
equitable relief. It does not matter that the injunction is refused on 
some discretionary ground, such as, for example, delay or 
acquiescence.

45
 If, on the other hand, the claimant has no case at all 

for an injunction, then damages cannot be awarded under Lord 
Cairns' Act, but, as we have seen, such a claimant can be awarded 
common law damages, provided he has a cause of action at law. 
Lord Cairns' Act applies even though the claimant does not seek an 
injunction, but the statement of case should make it clear whether he 
seeks damages at common law for past injury or under the Act in 
lieu of an injunction.

46
 

A. Award of Damages under Lord Cairns' Act 

If the claimant can establish that his rights have been infringed, he 
is prima facie entitled to an injunction. Damages will only be 
awarded in lieu in special circumstances; otherwise the defendant 
would be allowed to "buy" the right to continue the wrongful act.

47 

Thus an injunction is appropriate where the defendant threatens to 
continue a breach of copyright.

48
 

25-049 

42 
[1895] 1  Ch.  287;  below.  

43 See  Kel sen  v  Im pe r ia l  Toba cc o  Co.  L t d  [19 57 ]  2  Q . B .  33 4;  Wool l er ton  a nd  Wil son  L td  v  
R i char d  Co s ta in  L td  [1 970 ]  1  W. L .R .  411 .  

44 H o o p e r  v  R o g e r s  [ 1 9 7 5 ]  C h .  4 3 ;  W r o t h a m  P a r k  E s t a t e  L t d  v  P a r k s i d e  H o m e s  L t d ,  
above. 

" Shaw v Applegate [1977] 1 W.L.R. 970; Gafford v Graham (1999) 77 P. & C.R. 73. 
Distinguish a case of jurisdiction being lost through the passage of time. See generally 
Lavery v Pursell (1883) 39 Ch.D. 508 at 519. The position is the same for specific 
performance, above, para.24-044. 

46Jaggard v Sawyer [1995] 1 W.L.R. 269; criticised [1995] Conv. 141 (T. Ingman). 
47 See Wakeham v Wood (1982) 43 P.  & C.R. 40;  Sampson v Hodson -Pressinger [1981] 3 Al l  

E.R. 710; Oxy Electric Ltd v Zainuddin [  1991 ] 1 W.L.R. 115; Elliott  v Islington LBC [ 1991 ]  
1  E . G . L .R .  1 6 7;  Ha r r o w L BC  v  D on a h ue  [1 9 9 5 ]  1  E . G . L .R .  2 5 7 .  

48 Pho nog ra phic  Pe r form an ce  L td  v  Mai t ra  [19 98]  1  W.L . R .  87 0 .  
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The leading case is Shelf er v City of London Lighting Co. ,
49

 a case 
of nuisance. A.L. Smith LJ. laid down a "good working rule," that 
damages should only be awarded in lieu if all the following require-
ments were satisfied: 

(i)  the injury to the claimant is small; and (ii) the injury is  
capable of being  estimated in monetary 

terms; and (iii) the injury would be adequately 
compensated by a small 

payment
50

; and (iv) it would be oppressive to grant 
an injunction.

51
 

Lindley L.J. said
52

 that the injunction should not be refused merely 
because it would not greatly benefit the claimant, as the court is not 
a tribunal for legalising wrongful acts where the wrongdoer is able 
and willing to pay. Damages will not normally be substituted in a 
case of nuisance, as they cannot be easily estimated, but it was 
suggested that damages would be appropriate if it was a trivial or 
occasional nuisance, or if it is a vexatious case, or if the claimant has 
shown that he only wants money.

53
 If damages are awarded in a case 

where the wrong is continuing, they must include a sum for the 
future as well as the past. 

Even if the above four principles are satisfied, an injunction may 
still be awarded if the defendant has acted in reckless disregard of 
the claimant's rights,

54
 or has acted in a high-handed manner, or 

tried to steal a march on the claimant, or to evade the jurisdiction of 
the court.

55
 

' [1895] 1 Ch. 287. See Viscount Finlay's valuable account of the Act in Leeds Industrial Co-
operative Society v Slack [1924] A.C. 851 at 856-863. Damages are not appropriate where 
the nuisance is actionable without proof of damage; Sevenoaks DC v Pattullo & Vinson 
Ltd [1984] Ch. 211 (right to hold market). 

5 The jurisdiction to grant injunctions is based on the inadequacy of common law damages. It 
might be argued that compliance with the third requirement should alone be sufficient to 
prevent the grant of an injunction. But common law damages may not be available, and 
cannot be awarded for the future; Jaggard v Sawyer [1995] 1 W.L.R. 269. See (1975) 34 
C.L.J. 224 (J. Jolowicz). 

' See Jaggard v Sawyer, above (injunction would prevent access to defendants' house). 
'[1895] 1 Ch. 287 at 315-316. 
' See Gafford v Graham (1999) 77 P. & C.R. 73; Marcic v Thames Water Utilities Ltd (No.2) 

[2002] Q.B. 1003. 
' Shelfer v City of London Electric Lighting Co. [1895] 1 Ch. 287; Pugh v Howells (1984) 48 

P. & C.R. 298; cf. Ketley v Gooden (1997) 73 P. & C.R. 305; Gafford v Graham (1999) 77 
P. & C.R. 73. 

' Colls v Home and Colonial Stores Ltd [1904] A.C. 179 at 193, a case on an easement of 
light, where it was suggested that the court should incline to damages if there is any doubt, 
and the defendant has not acted in an unneighbourly spirit. See also Pugh v Howells, above 
(injunction to remove extension interfering with easement of light, where built quickly over 
a bank holiday, although warning given); Daniells v Mendonca (1999) 78 P. & 
C.R. 401. 
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The Court of Appeal in Redland Bricks Ltd v Morris,
56

 while 
accepting the principles of Shelfer's case, disagreed on the question 
whether the injury could be regarded as small, or could be ade-
quately compensated in money. The defendant's excavations caused 
damage by subsidence to the value of £1,500, but the correction of 
the situation, if an injunction was issued, would require expenditure 
of some £30,000. An injunction was granted, but the House of Lords 
reversed on a different ground, and Lord Upjohn rejected the appli-
cability of Lord Cairns' Act to the case. But the reasons for his 
Lordship's rejection of the Act are unclear and, it is submitted, 
unconvincing.

57
 

It has recently been emphasised that Shelfer 's case provides only 
a "working rule", and that the principles must be adaptable to the 
facts of individual cases. Thus damages could be awarded in lieu of 
an injunction to demolish a building put up in breach of covenant 
and to restrain a prohibited use of the land, even though the injury 
was not "small", nor could it be remedied by a "small payment".

58 

Thus damages of £25,000 were awarded, as the essential pre-
requisite that it would be oppressive to grant an injunction was 
satisfied. The claimant had previously shown that he was willing to 
settle for money, and this tipped the balance in favour of 
damages. 

The four principles of Shelfer's case have not always met with 25-050 
approval, notably in cases concerning rights to light and trespass, where the 
burden of remedying the situation will often be out of all proportion to the 
injury to the claimant. In Fishenden v Higgs and Hill Ltd

59
 the defendant 

erected a building which obstructed the claimant's light in a manner that 
justified substantial damages, but not, by reason of the very high property 
values involved and the conduct of the defendant, an injunction. The Court 
of Appeal said that the principles of Shelfer's case were a useful guide, but 
not intended to be exhaustive or rigidly applied, and not a universal or even a 
sound rule in the case of rights to light. 

Similarly in the case of trespass, the injury to the claimant may 
bear no relationship to that imposed on the defendant by the grant of 
an injunction. It was assumed in Kelsen v Imperial Tobacco Co. 
Ltd

60
 that Shelfer's case applied to trespass. The question was 

whether the defendant should be required to remove an advertise-
ment which trespassed upon the claimant's airspace. The injury was 

56 
[1967] 1  W.L.R.  967;  above,  para .25 -042.  

57 
See (1975) 34 C.L.J. 224 (J.  Jolowicz); (1977) 36 C.L.J. 369; (1978) 37 C.L.J. 51 (P. Pettit).  
See al so H ooper v  Rogers  [1975]  Ch.  43.  

58 
Gaf ford v G raham,  above;  (1998) 114 L .Q.R .  555 (P.  Mi l n e ) .  

59 (1935) 153 L.T. 128; Colls v Home and Colonial Stores Ltd, above; Lyme Valley Squash 
Club Ltd v Newcastle under Lyme BC [1985] 2 All E.R. 405. 

60 
[1957] 2  Q.B.  334.  
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minimal, but an injunction was granted. In Woollerton and Wilson 
Ltd v Richard Costain Ltd

61
 Stamp LJ. doubted whether Shelfer's 

case could apply to trespass involving nominal damage, as the 
award of damages would amount to a licence to continue the tres-
pass. An injunction was granted although the four principles were 
satisfied, but the injunction was suspended.

62
 That decision was 

considered wrong in Jaggard v Sawyer,
63

 where Shelfer 's case was 
applied to a trespass which caused little injury and the other condi-
tions were satisfied. The damages could reflect the amount the de-
fendants should have been prepared to pay for a right of way. Thus 
Shelfer 's case remains good law in relation to trespass, and contin-
ues applicable to nuisance. 

In Kennaway v Thompson
64

 the claimant sought an injunction 
to restrain a nuisance by excessive noise against a motor boat 
racing club. The High Court had awarded damages in lieu under 
Lord Cairns' Act. The Court of Appeal, in granting the injunction, 
held that the jurisdiction to award damages in lieu of an injunc-
tion should be exercised only in very exceptional circumstances 
in cases of continuing nuisance. Shelfer's case had been applied 
countless times over the last 85 years, and was binding on the 
Court of Appeal. In the present case the injury to the claimant was 
not small, nor was it capable of estimation in monetary terms, nor 
could the sum awarded in the High Court (£16,000) be called a 
"small payment." In considering whether to award damages in 
lieu of an injunction, the public interest does not prevail over the 
private rights of the claimant. Any statements to the contrary in 
Miller v Jackson

65
 ran counter to the principles of Shelfer's case 

and were based on old authorities decided before Shelfer's case 
and now subject to it. 

But there is much to be said for the view which regrets an attempt 
to reduce the court's function to "a series of inelastic rules."

66
 "The 

general rule is . . .  that. . . this substitution [of damages for specific 

1 [1970] 1 W.L.R. 411. 
! Above, para.25-021; criticised in (1975) 34 C.L.J. 224 (J. Jolowicz). Trespass is an excep-
tion to the rule that damages require proof of loss; Stoke-on-Trent City Council v W. & J. 
Wass Ltd [1988] 1 W.L.R. 1406. 

' [1995] 1 W.L.R. 269; below, para.25-052; Ketley v Gooden (1997) 73 P. & C.R. 305 (no 
injunction if injury small, even if reckless disregard by defendant). 

1 [1981] Q.B. 88; (1981) 97 L.Q.R. 3; (1981) 44 M.L.R. 212 (R. Buckley); Elliott v Islington 
LBC [1991] 1 E.G.L.R. 167. 

' [1977] Q.B. 966; above, para.25-010. The principle of Miller v Jackson was also rejected in 
Webster v Lord Advocate (1984) S.L.T. 13. See also Sevenoaks DC v Pattullo & Vinson Ltd 
[1984] Ch. 211. 

' Spry, Equitable Remedies, p.639. 
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relief] ordinarily occurs only when the hardship caused to the defen-
dant through specific enforcement would so far outweigh the hard-
ship caused to the [claimant] if specific enforcement were denied 
that it would be unjust in all the circumstances to do more than to 
award damages."

67
 

B. The Measure of Damages under Lord Cairns' Act 
In Leeds Industrial Co-operative Society v Slack,

69
 Lord Sumner 

said
69

: "No money awarded in substitution can be justly awarded, 
unless it is at any rate designed to be a preferable equivalent to an 
injunction and therefore an adequate substitution for it." This princi-
ple was re-echoed in Wroth v Tyler

70
 in respect of specific perform-

ance. This decision was once regarded as authority for the 
proposition that greater damages may be awarded under Lord 
Cairns' Act than would be available at law. But in Johnson v Ag-
new

71
 the House of Lords held, in a case concerning specific per-

formance, that there is no difference in the measure of damages 
obtainable under Lord Cairns' Act and at common law. Of course, 
damages may be recoverable under Lord Cairns' Act where none at 
all would be obtainable at law,

72
 but in general equity follows the 

law, and it may generally be expected that if only nominal damages 
would be available at law, then no more will be awarded in equity.

73 

A different view had been taken in Wrotham Park Estate Ltd v 
Parkside Homes Ltd,

74
 a case where no damages were available 

at law. 

The defendant had erected houses in breach of covenant. There 
was jurisdiction to grant a mandatory injunction against the de-
fendant and the purchasers, who had aided and abetted the breach; 
but the injunction was refused, in order to avoid the demolition of 
valuable houses. As a restrictive covenant was involved, damages 
were available only under Lord Cairns' Act. The value of the 
claimant's estate was not diminished by the breach, but it did not 
follow that only nominal damages were available. It would not be 
right to leave the defendants in possession of the fruits of their 
wrongdoing. Brightman J. held that a just substitute would be  

25-051 

1 ibid., p.640. 
* [1924] A.C. 851. 
' ibid., at 870. 
5 [1974] Ch. 30. 
1 [1980] A.C. 367, above, para.24-010. 
2 As in Hooper v Rogers [1975] Ch. 43 (quia timet). 
^Johnson v Agnew [1980] A.C. 367. 
* [1974] 1 W.L.R. 798; not cited in Johnson v Agnew, above. See also Amec Developments 

Ltd v Jury's Hotel Management (UK) Ltd (2001) 82 P. & C.R. 286; [2001] Conv. 453 (D. 
Halpern). 
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such sum as the claimant could reasonably have demanded to 
relax the covenant, assessed at £2,500. 

25-052 The question whether substantial damages may be awarded under 
Lord Cairns' Act (or at common law) in the absence of loss cannot 
be answered without distinguishing various causes of action. Clearly 
damages cannot be awarded on the Wrotham Park basis in all cases, 
because to do so would be inconsistent with the principle expressed 
in Johnson v Agnew

15
 that the measure of damages under Lord 

Cairns' Act is the same as at common law. The basic principle at 
common law is that damages are to compensate for loss suffered. 
One exception is trespass, where substantial damages may be 
awarded without proof of loss.

76
 Thus an award of substantial dam-

ages (including such sum as the claimant might reasonably have 
charged to permit the otherwise tortious act) may be awarded in lieu 
of an injunction under Lord Cairns' Act.

77
 

In cases of nuisance it is essential to prove damage, but once that 
is established, any damages awarded in lieu of an injunction may 
properly include such sum as the claimant could reasonably have 
charged to permit the nuisance.

78
 Indeed, tort damages at common 

law may include this element.
79

 

So far as contract actions are concerned, a claimant who cannot 
establish loss is not traditionally entitled to damages at common law 
to reflect the sum he might have charged to release the defendant 
from the contract. However, the House of Lords has recently held 
that, in exceptional cases, the remedy of an account of profits is 
available for breach of contract.

80
 

The Wrotham Park principle was reviewed by the Court of Ap-
peal in Surrey CC v Bredero Homes Ltd,

81
 where the defendant, a 

property developer, increased its profits by building five extra 
houses in breach of covenant. The claimant sued for damages, and 
did not seek an injunction because the defendant had sold all the 
houses. For that reason it was considered that Lord Cairns' Act did 

75 
[1980] A.C. 367.  

76 
See Inverugie Investments Ltd v Hackett [1995] 1 W.L.R. 713 (claimant  ent it led to reason  
able rent  for wrongful  use whether or not  he would have let  the property to a  third party or  
used i t  himsel f).  

77 B r a c e w e l l  v  A p p l e b y  [ 1 9 7 5 ]  C h .  4 0 8 ;  J a g g a r d  v  S a w y e r  [ 1 9 9 5 ]  1  W . L . R .  2 6 9 ;  b e l o w .  
D ou bt s  e x p re s s e d  i n  A nc h o r  B r ew h o u s e  D ev e l o pm e nt s  L td  v  Be r k l ey  Ho u s e  ( D o ck l a n ds  
Developments) Ltd [1987] 2 E.G.L.R. 173 were considered mi splaced in Jaggard v Sawyer.  
S ee  a l s o  B o s o mw o rt h  v  F ab e r  ( 1 9 95 )  6 9  P .  &  C . R .  2 8 8 .  

78 Car r-S au nde rs  v  D ick  M cNei l l  As soc i a t es  L td  [1 98 6]  1  W .L .R .  922;  Stok e - on- Tre n t  C i t y  
Cou nci l  v  W .  &  J .  Wa ss  L td  [19 88 ]  1  W. L .R .  1 40 6 .  

79 
So consi de red i n  Surrey  CC v  Bredero H om es L td  [1993] 1  W.L.R .  1361 and Jaggard  v  
Saw yer [1995] 1  W.L.R.  269,  below.  

80 A t t - G e n  v  B l a k e  [ 2 0 0 1 ]   1  A . C .  2 6 8 .  S e e  a l s o  L a w  C o m .  N o . 2 4 7  ( 1 9 9 7 ) ,  A g g r a v a t e d  
Exem plary  an d  Re s t i t u t i ona ry  D ama g es .  

81 
[1993] 1 W.L.R. 1361. 
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not apply.
82

 The claimant could not establish that the breach of 
covenant caused it any loss, but sought such part of the profits made 
from the breach as would reflect a reasonable payment for release of 
the covenant, relying on Wrotham Park. It was held that only nomi-
nal damages could be awarded, under the ordinary contract princi-
ple. Wrotham Park was distinguished as a decision on Lord 
Cairns' Act. 

The matter arose again in Jaggard v Sawyer*
3
 where the defen-

dant built a house in breach of covenant and trespassed upon a 
private road to gain access to it. The claimant sought an injunction 
to restrain the trespass (which caused little injury) or damages in 
lieu. The judge below refused the injunction, which would have 
rendered the property landlocked, and awarded a sum reflecting 
what the defendant should have paid for a right of way and a release 
of the covenant. This was upheld by the Court of Appeal, applying 
Wrotham Park. 

The matter has now been resolved by the House of Lords in 
favour of the Wrotham Park principle. In Att-Gen v Blake

84
 the issue 

was whether the remedy of an account of profits was available for 
breach of contract. In that case the Attorney-General sought to re-
cover the royalties from the publication of a book in breach of 
contract by the defendant, a former KGB spy. The House of Lords 
held that this remedy was available in exceptional circumstances, 
where the remedy of damages was inadequate. Although the case 
did not concern Lord Cairns' Act, their Lordships reviewed the 
modern decisions on the Act and confirmed that in cases such as 
Wrotham Park and Jaggard v Sawyer

35
 the correct analysis was that 

the claimant was compensated for the loss of a bargaining opportu-
nity, or, to put it another way, for the compulsory acquisition of his 
rights. Surrey County Council v Bredero Homes Ltd

86
 was a "diffi-

cult decision". If the defendant could escape with impunity, that 
would be a sorry reflection on the law. To the extent that it conflicted 
with Wrotham Park, the latter was to be preferred. In the words of 
Lord Nicholls: 

"The Wrotham Park case, therefore, still shines, rather as a soli-
tary beacon, showing that in contract as well as tort damages are 
not always narrowly confined to recoupment of financial loss. In a 

82 See  t he  d i scu ss ion  o f  t h i s  a spe c t  i n  J agg ard  v  Sa wy er  [ 199 5]  1  W.L . R .  26 9 .  
83 [ 19 9 5 ]  1  W . L . R .  2 6 9;  [ 19 9 5 ]  3  R . L .R .  3  ( W .  G o od h a r t ) ;  A l l  E . R . R ev .  1 9 9 5 ,  p .4 5 3  ( W .  

Swadl ing).  The decision was appl ied in Gafford v Graham (1999) 77 P.  & C.R. 73;  above ,  
para.25-049.  

84 [2001] 1 A.C. 268; [2000] R.L.R. 578 (P. Jaffey); (2001) 60 C.L.J. 33 (D. Fox); (2002) 22  
L.S. 208 (D.  Campbell and D.  Harris) ;  (2002) 65 M.L.R.  256 (D.  Campbell ).  

85 Above.  
86 [1993] 1  W.L .R.  1361.  
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suitable case damages for breach of contract may be measured by 
the benefit gained by the wrongdoer from the breach."

87
 

Thus a claimant may, in an appropriate case, obtain a remedy for 
breach of contract or covenant without establishing loss, whether the 
case is decided under the Lord Cairns' Act jurisdiction or the gen-
eral law. Even if the circumstances do not warrant the remedy of an 
account of profits, the law on damages for breach of contract is now 
sufficiently flexible to allow assessment on the Wrotham Park prin-
ciple, whether in relation to past or future breaches.

88
 

6. INJUNCTIONS IN PARTICULAR SITUATIONS 

A. To Restrain a Breach of Contract 

25-053 An injunction is the appropriate remedy to restrain the breach of a 
negative undertaking in a contract. In some measure it corresponds 
to specific performance in the area of positive undertakings.

89
 But, 

as will be seen,
90

 the jurisdiction to grant an injunction is wider. 

i. Contract Wholly Negative 

25-054 (a) Perpetual Injunctions. Where the essence of the contractual 
undertaking is negative, the court will grant an injunction to restrain 
a breach almost as a matter of course. As Lord Cairns L.C. ex-
plained in Doherty v Allman and Dowden,

91
 if the parties "contract 

that a particular thing shall not be done, all that a Court of Equity 
has to do is to say, by way of injunction, that which the parties have 
already said by way of covenant, that the thing shall not be 
done...  ".  

It is not necessary even to prove damage,
92

 except where the 
action is by a reversioner.

93
 

7 [2001] 1 A.C. 268 at 283. 
8 Experience Hendrix LLC v PPX Enterprises Inc. [2003] 1 All E.R. (Comm) 830; [2003] 11 

R.L.R. 101 (J. Edelman); (2003) 119 L.Q.R. 26 (M. Graham); [2003] L.M.C.L.Q. 301 
(P.-W. Lee); (2003) 62 C.L.J. 605 (D. Campbell and P. Wylie). 

' Above, paras 24-006 et seq. Mandatory injunctions may also be available. 
0 Below, para.25-057. 
1 (1878) 3 App.Cas. 709 at 720; Sefton v Tophams Ltd [1967] A.C. 50; Sutton Housing Trust 
v Lawrence (1988) 55 P. & C.R. 320 (granted to prevent tenant keeping dog in breach of 
covenant). 

2 Grimston v Cuningham [1894] 1 Q.B. 125; Marco Productions Ltd v Pagola [1945] K.B. 
I l l ,  where dancers agreed not to perform for another producer; injunction granted although 
the claimants could not show that they would suffer greater damage if the dancers per 
formed elsewhere than if they remained idle; cf. Provident Financial Group pic v Hayward 
[1989] I.C.R. 160. 

3 Johnstone v Hall (1856) 2 K. & J. 414; Martin v Nutkin (1724) 2 P.Wms. 266 (injunction to 
restrain ringing of church bells at 5 a.m.). 
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But the Doherty v Allman principle must be applied "in the light 
of the surrounding circumstances in each case,"

94
 and it does not 

prevent the court from considering the effect of delay or other super-
vening circumstances.

95
 

Thus an injunction was refused in Baxter v Four Oaks Properties 
Ltd,

96
 where the defendants, innocently, but in breach of the cove-

nant, intended to use a new building as flats. "The effect of granting 
such an order would . . .  be to put the [claimants] in a very strong 
bargaining position, for unless the defendants were prepared to 
leave the building unused, they would be forced to buy a release of 
the injunction . . . what the [claimants] would get in the end would 
be damages—though, no doubt, more damages than they would get 
if no injunction were granted."

97
 

(b) Interlocutory Injunctions. Interlocutory injunctions are not 
granted as a matter of course, but it was said in Hampstead and 
Suburban Properties Ltd v Diomedous

9S
 that the Doherty v Allman" 

principle applied where there was a plain breach of a clear negative 
covenant. In such a case, there was no reason why the defendant 
"should have a holiday from the enforcement of his obligation until 
the trial."

1
 But where the validity of the covenant is in dispute, 

Doherty v Allman cannot apply to interlocutory injunctions.
2
 

(c) Mandatory Injunctions. Mandatory injunctions are entirely 
discretionary, and can never be granted automatically, even if a 
negative covenant is involved.

3
 It is not possible to give precise 

guidance as to the way in which the discretion will be exercised. In 
Shepherd Homes Ltd v Sandham,

4
 Megarry J. said of Doherty v 

Allman
5
 that "a court of equity which says by way of injunction 

'that which the parties have already said by way of covenant that the 
thing shall not be done,' is not thereby in the same breath adding 
'and what is more, if it has been done, it shall be undone.' "

6
 The 

application of the principle of Doherty v Allman is tempered by a 

25-055 

25-056 

* Shaw v Applegate [1977] 1 W.L.R. 970 at 975, per Buckley L.J. 
5 ibid., at 980, per Goff L.J. 
5 [1965] Ch. 816. 
7 ibid., at 829, per Cross J. 
8 [1969] 1 Ch. 248 (excessive noise made in breach of covenant by restaurant). 
'(1878)3 App.Cas. 709. 
1 [1969] 1 Ch. 248 at 259; Att-Gen v Barker [1990] 3 All E.R. 257 (proposed publication, in 

breach of contract, of book about royal family). 
2 Texaco Ltd v Mulberry Filling Station Ltd [1972] 1 W.L.R. 814 at 831. 
' See Wrotham Park Estate Ltd v Parkside Homes Ltd [1974] 1 W.L.R. 798. But the claimant 

may obtain summary judgment in a flagrant case; Chelsea (Viscount) v Muscat! [1990] 2 
E.G.L.R. 48. 

* [1971] Ch. 340; Sharp v Harrison [1922] 1 Ch. 502 at 512. 
5 (1878) 3 App.Cas. 709. 
5 [1971] Ch. 340 at 346. 
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judicial discretion which withholds a mandatory injunction more 
readily than a prohibitory injunction, even where the claimant is 
blameless. Benefit to the claimant must be balanced against detri-
ment to the defendant. But the search is not merely for "a fair 
result."

7
 

25-057 ii. Positive and Negative Terms. Where a contract contains both 
positive and negative stipulations, and the positive ones are not 
susceptible to specific performance, the question arises whether the 
claimant can restrain the breach of the negative stipulation by in-
junction. In suitable cases, this can be done. The jurisdiction to grant 
an injunction is wider than that to order specific performance.

8
 

The principle is that an injunction will not be granted if that 
would amount to indirect specific performance of the positive terms. 
Thus, it used to be said with confidence that no injunction would lie 
to restrain the termination of employment in breach of contract, for 
this would indirectly enforce the contract.

9
 It has been seen, how-

ever, that in the special circumstances of Hill v C.A. Parsons & Co. 
Ltd,

10
 where an employer was reluctantly obliged to terminate the 

employment of a senior engineer who refused to join a trade union 
operating a closed shop principle, an interim injunction was issued 
to restrain the termination. 

25-058 iii. No Express Negative Stipulation. Where a contract, drafted 
in positive form, contains no express negative stipulation, it may be 
possible to discover in the contract, on its proper construction, an 
implied negative undertaking which can be remedied by injunc-
tion.

11
 This is especially important where the positive obligation is 

not specifically enforceable. It is not possible to lay down a rule to 
determine the circumstances in which an injunction may be ob-
tained. The question in each case depends upon the construction 
which the court places upon the particular contract. 

The principle was laid down by Lord Selborne in Wolverhampton 
and Walsall Railway Co. Ltd v L.N.W. Ry. Ltd

12
 as being that the 

court should "look in all such cases to the substance and not to the 
form. If the substance of the agreement is such that it would be  

7 
Charrington v Simons & Co. Ltd [1971] 1 W.L.R. 598 at 603, per Russell L.J. 

8 
See Thomas Marshall (Exports) Ltd v Guinle [1979] Ch. 227 at 243. 

9 
Davis v Foreman [1894] 3 Ch. 654. 

10
 [1972] 1 Ch. 305; C.H. Giles & Co. Ltd v Morris [1972] 1 W.L.R. 307; (1975) 34C.L.J. 36 
(B. Napier). 

1
' Tulk v Moxhay (1848) 2 Ph. 774; Jones & Sons Ltd v Tankerville [1909] 2 Ch. 440. Breach 

of an obligation imposed by law can be restrained by injunction even though the contract 
contains no express negative term: Hivac v Park Royal Scientific Instruments [1946] Ch. 
169; Provident Financial Group pic v Hayward [1989] I.C.R. 160 (confidential infor-
mation). 

12
 (1873) L.R. 16 Eq. 433 at 440; Whitwood Chemical Co. Ltd v Hardman [1891] 2 Ch. 416 at 
441, per Lindley L.J.; Bower v Bantam Investments Ltd [1972] 1 W.L.R. 1120. 
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violated by doing the thing sought to be prevented, then the question 
will arise, whether this is the court to come to for a remedy. If it is, I 
cannot think that ought to depend on the use of a negative rather 
than an affirmative form of expression." 

A negative stipulation is rarely implied in contracts of personal 
service, for to do so might allow the indirect enforcement of a 
contract which is not specifically enforceable.

13
 Thus, it will not be 

implied although the servant has contracted to devote the whole of 
his time to his employer,

14
 nor where there was a contract to sell to a 

purchaser all the "get" of a colliery for five years
15

; nor where a 
boxer agreed that his manager should have the "sole arrangements" 
for his boxing and other engagements.

16
 However, in Metropolitan 

Electric Supply Co. v Ginder,
17

 the defendant applied for a supply of 
electricity on terms which provided that the defendant agreed to take 
all the electricity required by his premises from the claimant for a 
stated period. The claimant was not bound to supply, nor the defen-
dant to take, any electricity. The contract was construed as an under-
taking not to take electricity from any other persons, and the 
defendant was restrained by injunction from doing so. In 
Manchester Ship Canal v Manchester Racecourse Co. '

8
 the grant of 

a "first refusal" was construed as an undertaking enforceable by 
injunction, not to sell to anyone else in contravention of the un-
dertaking. 

It is established that a negative term may be implied in the follow-
ing types of case: 

(a) Contracts Affecting the Use of Land. A covenant which 
touches and concerns the land so as to be binding in equity upon 
successors in title under the doctrine of Tulk v Moxhay

}9
 will be 

construed as negative and subjected to an injunction if it is negative 
in substance although positive in form. Indeed, in Tulk v Moxhay 
itself, the covenant was to "keep and maintain the said piece of 
ground in its then form, and in sufficient and proper repair. . .  in an 

25-059 

13 Above, para.24-024. 
14 Whitwood Chemical Co. Ltd v Hardman [1891] 2 Ch. 416; Bower v Bantam Investments 

Ltd [1912] 1 W.L.R. 1120. 
15 Fothergill v Rowland (1873) L.R. 17 Eq. 132. 
16 Mortimer v Beckett [1920] 1 Ch. 571. See also Fmser v Thames Television Ltd [1984] 

Q.B. 44. 
17 [1901]  2 Ch.  799.  See also Sky Petroleum Ltd v  V.I.P.  Petroleum Ltd  [1974]   1 

W.L.R. 576. 
18 [1901] 2 Ch. 37. See also Gardner v Coutts & Co. [1968] 1 W.L.R. 173 (implied term in 

right of pre-emption that property will not be given to another); cf. Pritchard v Briggs 
[1980] Ch. 338. 

19 (1848) 2 Ph. 774. 
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open state, uncovered with any buildings in neat and ornamental 
order."

20
 The fact that a court was powerless to interfere against 

third parties except by the use of an injunction no doubt encouraged 
the courts to extend its use of the concept. 

25-060 (b) Contractual Licences. After a long search for the proper solu-
tion to the problem of the revocation by a licensor of a contractual 
licence in breach of contract, the courts found it in the issue of an 
injunction to restrain the breach of contract.

21
 Where the wrongful 

revocation occurs before the licensee has entered, the court may, in 
an appropriate case, grant specific performance or a mandatory in-
junction to compel performance of the licensor's obligations.

22
 A 

contractual licence is commonly in positive form—permitting the 
licensee to occupy premises. But where the licence on its proper 
construction gives no right to the licensor to revoke in the way in 
which he has purported to do, the court will treat the matter as one in 
which the licensor has contracted not to revoke inconsistently with 
the terms of the licence, and will restrain him from doing so.

23
 

25-061 iv. Contracts for Personal Services. It has been seen that con-
tracts for personal services would not be specifically enforced either 
by specific performance or by an injunction.

24
 In the case of con-

tracts of employment, the Trade Union and Labour Relations (Con-
solidation) Act 1992, s.236 provides that "no court shall. . .  by way 
of. . .  injunction . . . restraining a breach or threatened breach of [a 
contract of employment] compel an employee to do any work or to 
attend at any place for the doing of any work." This provision, as 
with the corresponding provision relating to specific performance, 
applies only to contracts of employment

25
 and only to enforcement 

against an employee. The equitable principle which denies specific 
enforcement of contracts of service has in appropriate circumstances 
permitted the issue of an injunction to restrain a negative undertak-
ing in a contract for personal services, and this may have the effect 
indirectly of causing a contract to be performed. It remains to be 
determined whether and how far the provision now found in s.236 
affects the operation of this principle. Two aspects of the question of 
the issue of an injunction in this circumstance need to be ex-
amined. 

20 
ibid.,  at  775. 

21 
Below,  para .27-009.  

22 
Verra ll  v  G reat  Yarm outh BC  [1981] Q .B.  202,  above,  pa ra . 24 -015.  

23 
See Jones (James) and Sons Ltd v Earl  o f  Tankerv il le [1909] 2  Ch.  440.  

24 
Above ,  pa ra . 24 -024.  

25 
cf .  independent  cont ractors .  
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(a) Restraining Breach by Employee or Independent Contractor.    25-062 

In Lumley v Wagner,
26

 Miss Wagner, an opera star, had agreed 
with Lumley that she would sing at Her Majesty's Theatre during 
a certain period, and would not sing anywhere else without his 
written permission. She made another engagement with Gye to 
sing at Covent Garden and abandoned her previous commitment 
to Lumley, who sought an injunction to restrain her from singing 
for Gye. Lord St. Leonards held that an injunction should be 
granted to restrain the breach of the negative stipulation; it would 
not of course have been possible to obtain specific performance of 
the promise to sing. 

The principle of Lumley v Wagner has been much criticised.
27

 It is 
said that the issue of an injunction in this situation is the equivalent 
of specific performance; and that a number of principles are thereby 
disregarded, especially the rule that the court will not supervise the 
performance of contracts; and the principle that the contracting par-
ties must not become tied together in a relationship involving a 
status of servitude. On the other hand, the carrying out of agree-
ments must be encouraged by the courts, whatever remedy is 
used.

28
 

It is submitted that the correct approach in these situations, as in 
other cases of injunctions, is that the injunction should issue to 
restrain the breach of a negative undertaking, unless the defendant 
can show that the court should in its discretion refuse on the ground 
that undesirable consequences may follow. Each case, in other 
words, should be treated on its merits. 

Thus an employee should not be put into a position in which he 
must either perform the contract or do nothing. 

In Rely-a-Bell Burglar and Fire Alarm Co. v Eisler
29

 the em-
ployee had contracted to serve the employer and to take no other 
employment for the period of the contract of service. An injunc-
tion was refused, and damages awarded. 

26 (1852) 1 De G.M. &  G. 604;  (2001) 117 L.Q.R. 431  (S.  Wad dams).  The i njunct ion may be  
granted even t hough i t  inter fe res wi th the contractual  rights of i nnocent  thi rd part ies;  PSM  
I n t e r n a t io n al  p i c  v  Whi t e ho u s e  a n d  Wi l l e n hal l  A u t om at i o n  L td  [ 1 9 9 2 ]  I . R . L . R .  2 79;  c f .  
May thorn v Palmer (1864) 11 L.T.  261.  See  also Thomas  Marshal l  (Export s)  Ltd v Guinle  
[ 19 7 9 ]  C h .  2 2 7  a t  2 4 0 -2 4 2 .  

27 A me s ,  L ect u r e s  on  Le g al  H i s to r y ,  p . 3 7 0;  pe r  Li n dl ey  L . J .  i n  W hi tw o o d  C h e mic a l  C o .  v  
Har dma n [1 89 1]  2  Ch .  4 16  a t  428 ;  " I  t hink  t ha t  t he  co ur t . . .  w i l l  gen era l l y  d o  mu ch  m ore  
h ar m  b y  a t t e mpt i n g  t o  d e cr e e  s p e c i f i c  p e r f o r m an c e  i n  c a s es  o f  pe r s o n a l  se r v i c e  t h a n  b y  
l eav ing  t hem a lone ;  an d  w hethe r  i t  i s  a t t empte d  t o  enf or ce  t he se  c on t ra c t s  d i rec t l y  b y  a  
d ec r e e  o f  s p ec i f i c  p er f o r ma n c e ,  o r  i n d i r e c t l y  b y  a n  i n ju n c t i o n ,  ap p e a rs  t o  m e t o  b e  i m  
material ." 

28 Lan e  v  N ewdig at e  (18 04 )  10  Ves . J r .  1 92 .  
29 [1926] Ch .  609 .  
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In Warner Bros, v Nelson,
30

 a well-known actress, Bette Davis, 
contracted to work for the claimants and not to work as a film 
actress for any other film company for the period of her contract, 
"or to be engaged in any other occupation." The term was not 
void under the restraint of trade doctrine,

31
 and the question was 

whether an injunction was an appropriate remedy. "[I]t would, of 
course, be impossible to grant an injunction covering all the nega-
tive covenants in the contract. That would, indeed, force the de-
fendant to perform her contract or remain idle; but this objection 
is removed by the restricted form in which the injunction is 
sought. It is confined to forbidding the defendant, without the 
consent of the [claimants], to render any services for or in any 
motion picture or stage production for any one other than the 
[claimants]."

32
 An injunction was given on these terms.

33
 Miss 

Davis was still free to earn a living in other ways, even if they 
were less lucrative. 

In Evening Standard Co. Ltd v Henderson
34

 an employee had 
failed to give the required notice. The Court of Appeal was prepared 
to grant an interlocutory injunction to prevent him from working for 
a rival paper during the notice period. As the employer had under-
taken to pay his salary for that period even if he did not work 
("garden leave"), the injunction did not compel him to perform the 
contract or starve, but was rather a means of enforcing the notice 
requirement. It may be otherwise if the "garden leave" is so long 
that the employee may lose his skills.

35
 

25-063        (b) Compelling Employer to Employ. 

In Page One Records v Britton,
36

 a group of musicians ap-
pointed the claimant as their manager for five years, contracting 
not to engage anyone else as manager. They wished to change, 
and the claimant sought an injunction to prevent the employment 
of another manager, arguing, on the lines of Warner Bros, v Nel-
son

37
 that the defendants could retain him or continue without a 

30 [1937] 1 K.B. 209. 
3' per Russell L.J. in Instone v A. Schroeder Music Publishing Co. Ltd [ 1974] 1 All E.R. 171 

at 178, C.A. He also criticised Branson J. who suggested in Warner Bros, v Nelson [1937] 1 
K.B. 209 at 214 that the doctrine of restraint of trade could not apply during the continuance 
of the contract; see also Clifford Davis Management Ltd v W.E.A. Records Ltd [1975] 1 
W.L.R. 61. 

32 [1937] 1 K.B. 209 at 219, per Branson J. 
"Robinson & Co. Ltd v Heuer [1898] 2 Ch. 451. 
34 [19 87]  I .R .L . R .  64 ;  ( 198 9)  1 39  N .L .J .  171 6  (J .  Han d  an d  P .  Smi th) .  
35 

Provi dent  Fi nanci al  G roup  pi c  v  H ayw ard [1989] I.C.R. 160;  Wil l iam  Hi l l  O rganisat ion  Lt d  
v  Tu cke r  [1999] I .C.R.  291.  

36 [1968] 1  W.L .R.  157.  
37 [1937] 1  K.B . 209 .  
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manager. The injunction was refused, as it would persuade them 
to retain the claimant, which would be undesirable in a personal 
and fiduciary relationship in which the defendants had lost confi-
dence in him. 

Although the group could have earned their living in another way, 
just as Bette Davis could have done, it would be unrealistic to expect 
any of them to do so. Unless the period of the injunction is short, it 
puts economic pressure on the defendant to perform an obligation 
which is not specifically enforceable. The Court of Appeal has now 
held in Warren v Mendy

3s
 that Page One Records is preferable to 

Warner. The claimant was refused an injunction which in effect 
would have compelled a boxer to retain him as manager for at least 
two years. In relationships involving skill or talent and a high degree 
of mutual confidence,

39
 the court should not enforce negative terms 

of a contract if this would in effect compel performance of the 
positive terms. 

In Hill v C.A. Parsons & Co. Ltd,
40

 we saw that the Court of 
Appeal granted an injunction restraining an employer from acting on 
a wrongful dismissal. This amounted to indirect specific perform-
ance of a service contract; but the circumstances were special. Per-
sonal confidence still existed between the parties; a proper length of 
notice would have safeguarded the claimant's right under the Indus-
trial Relations Act 1971; and the claimant was due to retire in two 
years, and his pension depended on his average salary during the last 
three years of employment. Stamp L.J. dissented, and would have 
allowed the pension claim to be included in an award of damages. 
The question arose again in Chappell v Times Newspapers Ltd

4
^ 

where employees sought an injunction to restrain their dismissal 
during an industrial dispute. As mutual confidence no longer existed 
between the parties, the case was not within the Hill v Parsons 
exception. The fact that unfair dismissal was unlawful did not mean 
that a service contract was enforceable by injunction. That would be 
a "plain recipe for disaster."

42
 

38 
[ 1 9 8 9 ]  1  W. L . R .  8 5 3 ;  ( 1 9 9 0 )  4 9  C . L . J .  2 8  ( H .  M c L e a n ) ;  ( 1 9 9 0 )  1 4 0  N . L J .  1 0 0 7  ( A .  
Bur rows);  (1997) 17 L.S .  65 ( J .  McC ut cheon).  

39 
The obl igat ion of  the claimants  in  Warner Bros,  v  Ne lson,  above,  and Lumley v W agner,  
above,  pa r a . 25 -062,  was merel y t o  pay money .  

40 
[19 72]  Ch .  30 5 ;  ab ove ,  pa ra . 2 4 -0 24 .  See  a l so  Jo nes  v  L ee  [198 0]  I .R .L . R .  67 .  Fo r  t he  
posi t ion where the employment is protected beyond the common law by procedural  require  
ments relat ing to dismissal ,  see R. v British Broadcasting Corporation, Ex p.  Lavelle [1983]  
1 W.L.R. 23.  

41 [1975] 1 W.L.R. 482; see also G.K.N. (Cwmbran) Ltd v Lloyd [1972] I.C.R. 214; Ali v 
London Borough of Southwark [1988] I.R.L.R. 100; Wishart v National Association of 
Citizens Advice Bureaux Ltd [1990] I.C.R. 794. 

42 
ibid. ,  at  506. See al so the Employment Right s Act  1996,  s. l  17:  an indust ri a l  t ribunal  may  
o r d e r  r e i n s t a t e m e n t ,  b u t  t h e  s a n c t i o n  i n  t h e  e v e n t  o f  n o n - c o m p l i a n c e  i s  a n  a w a r d  o f  
compensat ion.  
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It appears that the grant of an injunction within the Hill v Parsons 
exception is no longer a rarity. Although the claimant must normally 
show that mutual confidence still exists,

43
 this is not inevitably 

precluded by the fact that the employer opposes the claim. It suffices 
to establish that the employer has no rational ground to lack confi-
dence, as where there has been no friction at the workplace.

44
 

B. To Restrain a Breach of Trust 

25-064 There are many examples of the issue of an injunction to restrain 
a breach of an equitable obligation, and a few must suffice here. 
Trustees have been restrained from distributing an estate incon-
sistently with the terms of the instrument,

45
 or from selling under 

depreciatory conditions of sale
46

; or for a price below that offered 
firmly by a prospective purchaser

47
; or selling land without appoint-

ing a second trustee and without consulting the beneficiary.
48

 Where 
the claimant has a claim to trace property in equity,

49
 an injunction 

may be granted to restrain the defendant from disposing of the 
property.

50
 

C. To Restrain the Commission or Continuance of a Tort 25-065 In each 
of the many cases in which an injunction issues to restrain the commission 
of a tort, equity is exercising its "concurrent" jurisdiction. Equity plays no 
part in determining whether a wrong has been committed; that is a matter 
solely of law. It is the remedy alone that is equitable. Thus the claimant must 
first establish the commission or threat of something which constitutes a tort at 
law. If it is, the court may, in its discretion, grant an injunction. The rules and 
practice vary with the tort in question. 

25-066       i. Nuisance.
51

 The act complained of must constitute a nuisance 
at law. "There is no such thing as an equitable nuisance."

52
 The 

43 cf .  Robb  v London Borough of  Hammersmith and Fulham [1991]  I .R.L .R. 72  (no dismissal  
prio r to discipl inary procedure even though l oss o f confidence);  Jones v Gwent  CC [1992]  
I .R.L.R. 521 .  

44 P o w e l l  v  L o n d o n  B o r o u g h  o f  B r e n t  [ 1 9 8 7 ]  I . R . L . R .  4 6 6 ;  H u g h e s  v  L o n d o n  B o r o u g h  o f  
S o u t h w a r k  [ 1 9 8 8 ]  I . R . L . R .  5 5 ;  ( 1 9 8 8 )  8 5 / 5  L . S . G a z .  2 8  ( J .  H e n d y  a n d  J .  M c M u l l e n ) ;  
( 1 9 8 9 )  4 8  C . L . J .  2 8  a n d  ( 1 9 9 3 )  5 2  C . L J .  4 0 5  ( K .  E w i n g ) ;  ( 1 9 8 9 )  5 2  M . L . R .  4 4 9  ( H .  
Carty). 

4 3  Fo x v  F ox  ( 187 0)  L .R .  1 1  Eq .  142 .  
46 D an c e  v  G ol d in g h a m ( 18 7 3 )  L . R .  8  C h . A p p.  9 0 2 .  
47 B u t t l e  v  S a u n d e r s  [ 1 9 5 0 ]  2  A l l  E . R .  1 9 3  ( a b o v e ,  p a r a .  1 8 - 0 0 2 )  w h e r e  t h e  t r u s t e e  h a d  

pro mised  (bu t  n o t  i n  b ind in g  fo rm)  t o  se l l  l and  t o  a no the r  pu rch as er .  
48 Wall er v  Wal l er [1967]  1 W.L .R . 451 .  
49 A bo v e ,  pa r a . 2 3 - 04 7 .  
50 

A. v C. [1981] Q.B. 956n.; Polly Peck International pic v Nadir (No.2) [1992] 4 All 
E.R 769. 

51 See generally (1982) 41 C.L.J. 87 (S. Tromans). 
"per Kindersley V.C. in Soltau v de Held (1851) 2 Sim.(N.s.) 133 at 151. 
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interference must cause or threaten damage.
53

 No injunction will 
issue to deal with a trifling interference

54
; and even if damage is 

proved, equity will not grant an injunction in every case in which the 
common law would award damages. The remedy is discretionary, 
and is particularly appropriate in cases of nuisance.

55
 Damages may 

be awarded in lieu under Lord Cairns' Act.
56

 

It was held in Miller v Jackson,
57

 by a majority of the Court of 
Appeal, that the court should weigh the interests of the public 
against those of the individual, and should refuse the injunction if, 
on balance, it was felt that the interest of the public should prevail. 
This proposition was doubted in Kennaway v Thompson

58
 by the 

Court of Appeal. It was there held that, when considering whether to 
award damages in lieu of an injunction under Lord Cairns' Act in a 
nuisance case, the public interest does not prevail over the private 
interest of the claimant.

59
 

ii. Trespass. An injunction will issue to restrain a threatened or 25-067 
existing trespass. In minor cases, the court will leave the claimant to such 
remedy as he has at law; as where a clergyman of the Church of England held 
services on the seashore between high and low water mark which was leased 
by the Crown to the Corporation

60
; or where collectors chased a butterfly on to 

the claimant's land.
61

 Where, however, the defendant entered the claimant's 
wood, cut down trees and clearly intended to cut more, he was restrained.

62
 

Indeed, there is no real discretion to refuse in cases of total dispossession.
63

 

Where the defendant has no arguable defence, the claimant may 
be granted an interlocutory injunction even where the trespass has 
caused no damage.

64
 

' It is otherwise where the nuisance is actionable without proof of damage; Sevenoaks DC v 
Pattullo & Vinson Ltd [1984] Ch. 211; Halton BC v Cawley [1985] 1 W.L.R. 15 (right to 
hold market). 

* Ankerson v Connelly [1907] 1 Ch. 678. 
' Halsey v Esso Petroleum Co. Ltd [1961] 1 W.L.R. 683; Leakey v National Trust for Places 

of Historic Interest or Natural Beauty [1980] Q.B. 485; Laws v Florinpace [1981] 1 All 
E.R. 659; Pugh v Howells (1984) 48 P. & C.R. 298. 

6 Above, para.25-048. 
7 [1977] Q.B. 966, above, para.25-010; Tetley v Chitty [1986] 1 All E.R. 663. 
* [1981] Q.B. 88. It was also rejected in Webster v Lord Advocate (1984) S.L.T. 13. See 
also 
Sevenoaks DC v Pattullo & Vinson Ltd, above; Rosling v Pinnegar (1987) 54 P. & 
C.R. 124. 

3 Authorities supporting the contrary proposition were decided before Shelfer v City of 
London Electric Lighting Co. [1895] 1 Ch. 287, above, para.25-049. 

3 Llandudno Urban District Council v Woods [1899] 2 Ch. 705. Refusal terminates self-help 
remedies; Burton v Winters [1993] 1 W.L.R. 1077. 

1 Fielden v Cox (1906) 22 T.L.R. 411; Behrens v Richards [1905] 2 Ch. 614. 
2 Stanford v Hurlstone (1873) L.R. 9 Ch.App. 116. See also League Against Cruel Sports Ltd 

v Scott [1986] Q.B. 240 (persistent trespass by hunt). 
' Harrow LBC v Donahue [1995] 1 E.G.L.R. 257. 
4 Patel v W.H. Smith (Eziot) Ltd [1987] 1 W.L.R. 853; Anchor Brewhouse Developments Ltd 

v Berkley House (Docklands Developments) Ltd [1987] 2 E.G.L.R. 173. 
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A mandatory injunction will be granted where necessary, for ex-
ample requiring the removal of an advertising sign which projected 
into the airspace above the claimant's single-storey shop.

65
 

25-068 iii. Libel. The granting of injunctions to restrain the publication 
of a libel has caused particular difficulty, partly because of the 
complexity of proof of the tort, but largely because of the im-
portance of allowing to be said things that ought to be said.

66
 It was 

not until Quartz Hill Consolidated Gold Mining Co. v Beall in 
1882

67
 that the courts positively asserted a jurisdiction to restrain 

publication. The matter is usually one of urgency, requiring an inter-
locutory injunction, and Jessel M.R. was careful to point out the 
need for great caution in its exercise. 

The claimant must satisfy the court of the falsity of the statements 
and, where they are privileged, the presence of malice. "The court 
will not restrain the publication of an article, even though it is 
defamatory, when the defendant says that he intends to justify it or 
to make fair comment on a matter of public interest. . . . The reason 
sometimes given is that the defences of justification and fair com-
ment are for the jury, which is the constitutional tribunal, and not for 
a judge; but a better reason is the importance in the public interest 
that the truth should out."

68
 The interest of the public in knowing the 

truth outweighs the interest of a claimant in maintaining his reputa-
tion.

69
 Thus, it was laid down in Bonnard v Ferryman

70
 as a working 

rule that an interlocutory injunction ought never to be granted except 
in the clearest cases, in which, if a jury did not find the matter 
complained of to be libellous, the court would set aside the verdict 
as unreasonable. Lord Denning M.R. stated that all requests for 
"gagging injunctions" which seek to prevent true and fair comment 
on matters of public interest should fail.

71
 But in Hubbard v Pitt

12 
the 

Court of Appeal upheld the grant of an interlocutory injunction 

' Kelsen v Imperial Tobacco Co. Ltd [1957] 2 Q.B. 334. See also Trenberth (John) Ltd v 
National Westminster Bank Ltd (1979) 39 P. & C.R. 104; London & Manchester Assurance 
Company Ltd v O. & H. Construction Ltd [1989] 2 E.G.L.R. 185 (interlocutory). 

5 For the implications of the Human Rights Act 1998, see (1999) 58 C.L.J. 509 at 531-536 (I. 
Leigh and L. Lustgarten). See also n.70, below. 

'(1882) 20Ch.D. 501. 
* Fraser v Evans [1969] 1 Q.B. 349 at 360, per Lord Denning M.R.; Bryanston Finance Ltd v 

de Vries [1975] Q.B. 703 (privileged occasions); Crest Homes Ltd v Ascott, The Times, 
February 4, 1975 (no injunction when defendant chose "flamboyant and vulgar method of 
airing his complaints"); Khashoggi v l.P.C. Magazines Ltd [1986] 1 W.L.R. 1412; Att-Gen 
v News Group Newspapers Ltd [1987] Q.B. 1; Holley v Smyth [1998] Q.B. 726. 

" Woodward v Hutchins [1977] 1 W.L.R. 760, at 764 (per Lord Denning M.R.). 
D [1891] 2 Ch. 269. See also Greene v Associated Newspapers Ltd [2005] 1 All E.R., holding 

that Bonnard is not affected by S.12(3) of the Human Rights Act 1998. 
1 Att-Gen. v British Broadcasting Corporation [1981] A.C. 303 at 311, C.A. 
2 [1976]  Q.B.   142;  (Lord  Denning  M.R.  dissenting).   See  (1976)  35  C.L.J.   82  (P. 
Wallington). 
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to restrain, amongst other things, the display of allegedly libellous 
placards and leaflets outside the claimants' business premises. The 
necessity of preserving the freedoms of speech, assembly and dem-
onstration should "not constrain the court to refuse a [claimant] an 
injunction to prevent defendants exercising these liberties in his 
front garden."

73
 The injunction may also be granted if there is a 

clear case that publication is part of a concerted plan to inflict 
deliberate damage without just cause.

74
 In Monson v Tussaud's,

75
 an 

injunction was refused because it appeared that there might be a 
question at the trial whether the claimant had agreed to the publica-
tion. The court will only intervene where the issue is clear and 
certain. It "will not prejudice the issue by granting an injunction in 
advance of publication."

76
 It has been held that the principles laid 

down in American Cyanamid Co. v Ethicon Ltd
77

 governing the 
grant of an interlocutory injunction have no application to libel 
injunctions, thus preserving the rule in Bonnard v Ferryman.

78
 Re-

gard must also be had to s.!2(3) of the Human Rights Act 1998, 
which has already been considered.

79
 

Once libel has been proved at the trial, the claimant may obtain an 
injunction to restrain its repetition. 

D. Breach of Confidence 

An injunction will be available to restrain a breach of confidence, 25-069 
whether arising out of a personal, commercial or other relationship.

80
 An 

initial confidential relationship is not required: a duty of confidence arises 
where a person receives information he knows or should know is 
confidential. The essence of the action is misuse of private information.

81
 

Many of the questions which arise are similar to those discussed in 
connection with the cases on libel, but the  

3 ibid., at 187, per Stamp L.J. 
4 Gulf Oil (Great Britain) Ltd v Page [1987] Ch. 327 (airborne sign over Cheltenham 

racecourse); Femis-Bank (Anguilla) Ltd v Lazar [1991] Ch. 391. 
5 [ 1894] 1 Q.B. 671. The claimant, who had been tried in Scotland for murder, where the jury 

had returned a verdict of "not proven," complained of the exhibition of a figure of himself 
in a room next to the "Chamber of Horrors." 

5 Fraser v Evans, above, at 361, per Lord Denning M.R. 
7 [1975] A.C. 396, above, para.25-029. 
3 Bestobell Paints Ltd v Bigg (1975) 119 S.J. 678; / Trevor & Sons v P. R. Solomon (1978) 

248 E.G. 779 (per Lord Denning M.R.); Herbage v Pressdram Ltd [1984] 1 W.L.R. 1160; 
Gulf Oil (Great Britain) Ltd v Page [1987] Ch. 327. ' Above, para.25-037, Greene v 

Associated Newspapers Ltd [2005] 1 All E.R. 30, above, 
n.70. 1 See generally (1977) 30 C.L.P. 191 and (1976) 92 L.Q.R. 180 (M. Bryan); Goff and 

Jones, 
The Law of Restitution (6th ed.), Ch.34. 

1 Campbell v MGN Ltd [2004] A.C 457. 
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principle of freedom of speech plays a less dominant part here. 
Unlike libel, the truth of the statement is no defence to a breach of 
confidence. As will be seen, the search order

82
 has evolved to protect 

the victims of commercial malpractice and espionage. Also in the 
commercial context, an injunction may be granted to restrain a firm 
of solicitors or accountants from acting for one client against 
another client in respect of whom confidential information is re-
tained, unless a clearly effective "Chinese wall" is in place.

83
 

An obligation of confidence exists in respect of communications 
between husband and wife. "It is the policy of the law (which is the 
basis of the court's jurisdiction) to preserve the close confidence and 
mutual trust between husband and wife."

84
 The same applies to 

stable relationships but not to transient sexual relationships.
85

 Other 
kinds of confidential information will be restrained from publication 
along similar lines,

86
 and even, in some cases, where the informa-

tion is available from other public sources,
87

 but not if it has already 
been disseminated worldwide, for in such a case the injunction 
would be futile.

88
 It is necessary that the claimant should himself 

have an interest in preventing the disclosure,
89

 although he need not 
show that the use of the information would cause him detriment.

90 

Even where the injunction is granted, it may be that the defendant is 
enjoined from making use of the confidential information only for a 
limited period rather than for all time.

91
 However, in exceptional 

cases an injunction may be granted against the whole world restrain-
ing publication of confidential information indefinitely, to protect 
those who would be seriously at risk of injury or death if their 
identity or whereabouts were to become public knowledge, if there 
is no other way to ensure protection of their right to life under the 

82 
Bel ow,  pa ra .25 -077.  See L o c k  I n t e r n a t i on a l  p i c  v  B e sw i c k  [1989] 1  W.L .R.  1268.  

83 Bolkiah (Prince Jefri) v KPMG [1999] 2 A.C. 222; Young v Robson Rhodes (a firm) [1999] 
3 All E.R. 524; (2000) 59 C.LJ. 370 (H. McVea); Marks & Spencer pic v Freshfields 
Bruckhaus Deringer [2004] 1 W.L.R. 233. 

s4 Argyll v Argyll [1967] Ch. 302 at 332. 
85 A v B pic [2003] Q.B. 195; (2002) 61 C.LJ. 264 (D. Howarth). 
s 6Saltman Engineering Co.  Ltd v Campbell  Engineering Co.  Ltd [1963] 3 All E.R.  413n;  

Peter Pan Manufacturing Corporation v Corsets Silhouette Ltd [ 1964] 1 W.L.R. 96; Seager v 
Copydex [1967] 1 W.L.R. 923; Thomas Marshall (Exports) Ltd v Guinle [1979] Ch. 227; 
Fraser v Thames Television Ltd [1984] Q.B.  44; (1983) 42 C.LJ.  209 (A.  Tettenborn).  

87 Schering Chemicals Ltd v Falkman Ltd [1982] Q.B. 1; Att-Gen v Guardian Newspapers Ltd  
[1987] 1 W.L.R. 1248 (Spycatcher at the interlocutory stage). 

88 
Att-Gen v Guardian Newspapers Ltd (No.2) [1990] 1 A.C. 109 (Spycatcher final injunction 
refused).  The European Court of Human Rights held that the Government had violated  
Article 10 of the Convention in maintaining the injunctions after publication abroad. 

89 
Fraser v Evans [1969] 1 Q.B. 349; Hubbard v Vosper [1972] 2 Q.B. 84. 

90 
X. v Y. [1988] 2 All E.R. 648. See the varying views in Att-Gen v Guardian Newspapers Ltd 
(No.2), above. 

91 
This is the "springboard" doctrine. See (1979) 42 M.L.R. 94 (W. B raithwaite); (1976) 92  
L.Q.R. 180 (M. Bryan). 
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European Convention on Human Rights as given effect by the Hu-
man Rights Act 1998.

92
 

It has recently been confirmed by the House of Lords that in-
fringement of privacy is not a cause of action in English law.

93 

However, the right to privacy underlies the action for breach of 
confidence. This fast developing area has been influenced and rein-
forced by the European Convention on Human Rights and the Hu-
man Rights Act 1998. Article 8 of the Convention protects the right 
to respect for private and family life, while Article 10 protects the 
right to freedom of expression, in both cases subject to qualifica-
tions.

94
 The values enshrined in Articles 8 and 10 are now embed-

ded in the action for breach of confidence. The right to privacy has 
to be balanced against the media's right to give information to the 
public, but neither Article prevails over the other.

95
 The provisions 

of the Human Rights Act 1998 affecting the grant of interlocutory 
injunctions in the area of breach of confidence and privacy have 
already been noted.

96
 

Injunctions may be granted against a party to a confidential rela- 25-070 
tionship or against third parties, such as the press, who seek to publish 
confidential information knowing it to be such.

97
 The third party, however, is 

not necessarily in the same position as the original confidant, as their 
respective duties may be different.

98
 Worldwide publication releases third 

parties
99

 (but probably not the original confidant
1
) from any duty of 

confidence, although in exceptional cases publication on the Internet after the 
injunction has been issued may not bring this principle into play, as the 
injunction could prevent wider circulation of the information.

2
 

The injunction will be refused if the public interest in the preser-
vation of confidence is overridden by some other public interest. 
While the precise scope of the "public interest" defence remains 
uncertain,

3
 it is clear that matters such as confidentiality or national 

2 Venables v News Group Newspapers [2001] Fam. 430. 
3 Wainwright v Home Office [2004] 2 A.C. 430; Campbell v MGN Ltd [2004] 2 A.C. 457; 

(2004) 120 L.Q.R. 563 (J. Morgan); (2004) 63 C.L.J. 555 (N. Moreham). 
' See H v N (a Health Authority), The Times, March 19, 2002. 
5 Campbell v MGN Ltd, above. See also Douglas v Hello! Ltd (No.6) [2003] 3 All E.R. 996; A 

vBplc [2003] Q.B, 195; Re S (A Child) (Identification: Restrictions on Publication) [2004] 
Fam. 43. See generally (2003) 66 M.L.R. 726 (G. Phillipson). 

5 Above, para.25-037. 
7 Att-Gen v Guardian Newspapers Ltd [1987] 1 W.L.R. 1248, and (No.2) [1990] 1 A.C. 109 

(Spycatcher); (1989) 52 M.L.R. 389 (J. Michael); (1989) C.L.P. 49 (G. Jones). 
3 Att-Gen v Guardian Newspapers Ltd (No.2), above. 
} ibid., (Spycatcher final injunction refused). See also Lord Advocate v The Scotsman Publi-

cations Ltd [1990] 1 A.C. 812. 
1 ibid.; the reasoning being that he must not profit from his own wrong. 
1 Venables v News Group Newspapers [2001] Fam. 430, above. 
' Goff and Jones, op. cit., pp.766-772. See also Att-Gen v Jonathan Cape Ltd [1976] Q.B. 

752; Schering Chemicals Ltd v Falkman Ltd [1982] Q.B. 1; (1982) 41 C.L.J. 40 (G. Jones); 
(1982) 98 L.Q.R. 5 (A. Tettenborn). 
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security
4
 must be balanced against the public interest in freedom of 

speech and the press and the right to receive information. More 
particularly, there is no confidence as to the disclosure of "iniquity." 
This principle was discussed by the House of Lords in Att-Gen v 
Guardian Newspapers Ltd (No.2),

5
 where the question was whether 

newspapers should be enjoined from publishing Spycatcher (the 
Peter Wright memoirs). It was said that the "iniquity" defence was 
subject to two limitations. First, the disclosure of confidential infor-
mation revealing wrong-doing should in some cases be to interested 
parties such as the police rather than to the public at large.

6
 Sec-

ondly, the duty of confidence was not overridden by mere allega-
tions of wrong-doing. While the wrong-doing need not be proved, 
there must be at least a prima facie case. Further, it was not the case 
that any breach of the law was within the "iniquity" defence. In the 
present case, the publication of the entire book or substantial ex-
tracts could not be within this defence when the allegations of 
"iniquity" covered only a few pages. The final injunction was, 
however, refused because the information was by this time within 
the public domain. 

Where there is no wrong-doing by the claimant the public interest 
defence will succeed only in exceptional cases. Such a case was 
Lion Laboratories Ltd v Evans,

7
 where the claimant failed to restrain 

the publication of confidential documents concerning the accuracy 
of a "breathalyser" device manufactured by the claimant. The pub-
lic interest in confidentiality had to be weighed against its interest in 
the accuracy of a device upon which depended liability to criminal 
penalties. There might be circumstances where it was right to pub-
lish confidential material even if unlawfully obtained in flagrant 
breach of confidence, and irrespective of the motive of the in-
former. 

4 Att-Gen v Guardian Newspapers Ltd [1987] 1 W.L.R. 1248, and (No.2) [1990] 1 A.C. 109 
(Spycatcher). The latter decision, however, is not based on the balancing of public interests 
but on the fact that no further damage could be caused by publication. See generally X. Ltd 
v Morgan Grampian (Publishers) Ltd [1991] 1 A.C. 1. 

5 Above. The "iniquity" involved alleged plots to overthrow the Wilson government and to 
kill President Nasser. See also Fitters v Miro [1991] 1 W.L.R. 35 (fraud). 

6 See Francome v Mirror Group Newspapers [1984] 1 W.L.R. 892 (injunction to restrain 
publication of illegally taped telephone conversations revealing possible criminal offences 
and breaches of Jockey Club regulations. Public interest could be served by making tapes 
available to police or Jockey Club); cf. Cork v McVicar, The Times, October 31, 1984 
(Exposure of corrupt practices in the administration of justice not to be restrained by 
injunction, although clear breach of contract and confidence. Argument that disclosure 
should only be to the appropriate authorities rejected). See also Re a Company's Application 
[1989] Ch. 477; (1990) 106 L.Q.R. 42 (E. Lomnicka); (no injunction to restrain disclosure 
to tax and regulatory authorities); Woolgar v Chief Constable of Sussex Police [2000] 1 
W.L.R. 25 (no injunction to restrain disclosure to nursing regulatory body). 

7 [1985] Q.B. 526 (interlocutory); (1984) 100 L.Q.R. 517; (1985) 44 C.L.J. 35 (Y. Cripps); 
(1985) 48 M.L.R. 592 (N. Lowe and C. Willmore). 
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Celebrities and other public figures are entitled to have their 
privacy respected in appropriate circumstances, but must recognise 
that their actions will be scrutinised in the media.

8
 Where a public 

figure deceives the public about his or her private life, publication of 
the truth is justified in the public interest.

83
 The defence succeeded 

in W. v Egdell,
9
 where a prisoner in a secure hospital failed to enjoin 

the disclosure by a doctor to the authorities having power to dis-
charge him of a confidential report on his mental state. In X. v Y.,

w 

on the other hand, the defence failed when a health authority sought 
to restrain publication of the identity of two doctors suffering from 
AIDS, disclosed by its employee in breach of contract and con-
fidence. 

In the sphere of judicial proceedings, the public interest requiring 
the truth to be disclosed in the administration of justice does not 
override the confidentiality of matters disclosed in other proceed-
ings, which may be protected by injunction.

11
 

E. Public Wrongs 

Although an injunction normally issues to prevent a breach of the 
claimant's own rights, it is available, at the suit of the Attorney-
General, to restrain an act which is illegal or detrimental to the 
public. Thus the Attorney-General may obtain an injunction to re-
strain a public nuisance, either on his own initiative, or on the 
relation of some other person.

12
 A private individual may only sue 

in respect of public wrongs where a private right of his own is 
interfered with,

13
 or where he suffers special damage from the inter-

ference with the public right.
14

 We have seen that, subject to this 
exception, the individual cannot sue in his own name to enforce a  

25-071 

"AvBplc [2003] Q.B. 195 (footballer). See also Woodward v Hutchins [1977] 1 W.L.R. 760; 
Stephens v Avery [1988] Ch. 449; Hellewell v Chief Constable of Derbyshire [1995] 1 
W.L.R. 804. 8a Campbell v MGN Ltd [2004] 2 A.C. 457 (but the majority of the House of 

Lords upheld a 
damages award because the publication of a photograph of a "supermodel" leaving a  
Narcotics Anonymous meeting was unjustified). 9 

[1990] Ch. 395. 
10 [1988] 2 All E.R. 648; All E.R. Rev. 1988 at 214 (A. Grubb). 
11 Medway v Doublelock Ltd [1978] 1 W.L.R. 710. See also Distillers Co. (Biochemicals) Ltd 

v Tunes Newspapers Ltd [1975] Q.B. 613. But the Banking Act 1987 overrides the duty of 
confidence; A. v B. Bank (Governor and Company of the Bank of England intervening) 
[1993] Q.B. 311. 

'2Att-Gen v P.Y.A. Quarries [1975] 2 Q.B. 169. 
13 Lyon v Fishmongers Co. (1876) 1 App.Cas. 662. 
14 Meade v London Borough of Haringey [1979] 1 W.L.R. 637; Gravesham EC v British 

Railways Board [1978] Ch. 379; Barrs v Bethel! [1982] Ch. 294; Lonrho Ltd v Shell 
Petroleum Co. Ltd [1982] A.C. 173; Ashby v Ebdon [1985] Ch. 394; Rickless v United 
Artists Corp. [1988] Q.B. 40; CBS Songs Ltd v Amstrad Consumer Electronics pic [1988] 
A.C. 1013; P. v Liverpool Daily Post and Echo Newspapers pic [1991] 2 A.C. 370; R. v 
Deputy Governor of Parkhurst Prison, Ex p. Hague [1992] 1 A.C. 58. 
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public right. He must bring a relator action, with the consent of the 
Attorney-General. 

T
 
5
 

An injunction may issue in circumstances where it is the only 
effective way of protecting the interests of the public, or where the 
criminal penalty has proved inadequate to prevent continuous 
breaches of the law. It should be added that where the Attorney-
General brings such an action, the injunction is almost always 
granted. Thus injunctions were issued where the defendant ran buses 
in Manchester without licence and in defiance of the corporation's 
objections, the profits being greater than the fines,

16
 and where the 

defendant operated a hotel without a fire certificate, causing danger 
to the public.

17
 The Attorney-General may not, however, obtain an 

injunction to "freeze" the proceeds of crime, as that would amount 
to confiscation outside the statutory provisions permitting confisca-
tion orders.

18
 

We have already seen that the view of the House of Lords is that 
the cases where the Attorney-General can invoke the aid of the civil 
courts to restrain the commission of a criminal offence are narrow 
and not to be extended, and may require reconsideration.

19
 

Some statutory provisions enable local authorities to seek injunc-
tions in their own name to enforce public rights, without the concur-
rence of the Attorney-General. For example, the Local Government 
Act 1972, s.222

20
 enables the local authority to act where it is 

"expedient for the promotion or protection of the interests of the 
inhabitants of their area." Applications under s.222 are usually suc-
cessful. Although the Attorney-General's power to seek injunctions 
to restrain criminal offences is limited to cases of emergency or 
inadequate criminal penalty, it has been held that the local author-
ity's power under s.222 is not limited in this way: the only limitation 
is that the action must promote or protect the interests of the inhabi-
tants.

21
 But the court will be reluctant to grant an injunction if the 

sanctions for disobeying it would be more onerous than the criminal 

15 
Gourie t  v U nion o f  Pos t  O f f ice  W orkers [1978] A.C .  435,  above ,  pa ra . 25 -013.  

16 
Art -Ge n  v  Sh ar p  [19 31]  1  Ch .  12 1 ;  At t -G en  v  H ar r i s  [196 1]  1  Q .B .  74  ( se l l i ng  f l ow ers  
i l legal ly  from stal l s);  Att-Gen v Bastow [1957] 1 Q.B. 514;  Att-Gen v Smith [1958] 2  Q.B.  
173. Such cases could now be dealt  with by an action by the local  authority under the Local  
Government  Act  1972,  s .222,  below.  

"A t t -G e n  v  C ha u d r y  [1 9 7 1]  1  W. L . R .  1 6 2 3 .  
18 

Att -Gen v B lake [2001] 1  A.C.  268 (no injunct ion to  prevent  receipt  of  royal t i es  by KGB  
spy fo r  hi s  autobiography,  but  pr ivate  l aw act ion fo r  account  of  p ro fi t s  ava i l able) .  

19 
Gourie t  v Union of  Post  Of fice Workers [1978] A.C.  435.  

20 
Thi s  exc ep t i on  was  d esc r i bed  as  " l i mi t ed"  i n  G o uri e t  v  U nion  o f  Po s t  O f f ice  W or ker s ,  
above. For l imitat ions, see Worcestershire CC v Tongue [2004] Ch. 236. See also the wider  
p ro v i si ons  o f  To w n and  Co un t ry  P l a nn i ng  A c t  19 90 ,  S .1 87 B;  So uth  Buc k s  D C  v  Por ter  
[2003] 2  A.C.  558.  

21 
Kent County Council v Batchelor [1979] 1 W.L.R. 213 (breach of t ree preservat ion order);  
(1979) 95 L.Q.R. 174 (D. Feldman). See also Thanet DC v Ninedrive Ltd [1978] 1 All  E.R.  
703 (Sunday t r adi ng);  H amm ersm i th EC  v  M agnum  Autom ated  Forecour ts L td [1978] 1  
W.L.R.  50 (nui sance) .  
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penalty.
22

 Where the defendant is flouting a statute, an injunction 
may be sought before the statutory remedies have been exhausted.

23 

In exceptional cases, involving a plain breach and a clear intention 
to continue with it, the injunction may be granted before proceed-
ings for the statutory remedy have even been commenced.

24
 

Although injunctions under s.222 are typically granted in cases of 
deliberate flouting or where the criminal penalty is inadequate, the 
jurisdiction is not confined to these circumstances.

25
 Flagrant 

breaches of the criminal law need not be shown where there is clear 
evidence of persistent and serious conduct.

26
 However, an injunction in 

aid of the criminal law is a remedy of last resort and should not be 
granted if a less draconian means of securing obedience is 
available.

27
 

In the sphere of public law an injunction, declaration or preroga-
tive order may be sought, with the permission of the court, in a 
"claim for judicial review".

28
 This was formerly governed by Order 

53 of the Rules of the Supreme Court, but Order 53 has been 
replaced by Part 54 of the Civil Procedure Rules.

29
 The court may 

grant the injunction or declaration if, in all the circumstances, it is 
"just and convenient" to do so.

30
 On the question of locus standi, 

the claimant must have a sufficient interest in the matter.
31

 In a case 
concerning a declaration and a mandatory order, then called manda-
mus, it was held that one taxpayer had no sufficient interest to ask 
the court to investigate the tax affairs of another taxpayer or to 
complain that the latter had been under or over-assessed.

32
 

The question arose whether, in the field of administrative law, the 
claim for judicial review was an exclusive remedy, so that the claim-
ant could not seek an injunction in the ordinary way. In O'Reilly v 
Mackman

33
 the House of Lords held that, as a general rule, it would 

be contrary to public policy and an abuse of process for a claimant 

25-072 

2 2  Stoke-on-Trent City Council v B&Q (Retail )  Ltd [1984] A.C. 754. See also Nott ingham City  
Counci l  v  Zain (a  Minor) [2002] 1  W.L.R .  607  (i njunct i on against  al l eged drug -deal e r ).  

" R u n n y m e d e  B C  v  B a l l  [ 1 9 8 6 ]  1  W . L . R .  3 5 3 .  
24 Sta f f o r d  BC  v  E l k e n fo r d  L t d  [ 1 97 7 ]  1  W .L .R .  3 2 4;  Sto k e -o n - T r en t  C i t y  C o u nci l  v  B & Q  

(Retai l )  Ltd ,  above ,  (Sunday  t rading) .  
25 Run nym ede  BC v  Bal l  [198 6]  1  W .L .R .  353;  Kirk l ee s  BC v  Wicke s  Bui ld ing  Sup pl i es  L td  

[1993] A .C.  227.  
26 Cit y  o f  Lon do n  Co rpo ra t i on  v  B ov i s  C ons t ru c t i on  L td  [1 992 ]  3  A l l  E .R .  6 97 .  
27 Wav er l ey  B C v  Hi lden  [19 88 ]  1  W. L .R .  246;  N ewp ort  Bo rou gh  Cou nci l  v  K han  [ 19 90]  1  

W.L.R. 1185.  
28 C P R 1 99 8 ,  P ar t  5 4 .  
29 There a re  al t e rat i ons i n  t e rminology but  t he  subst ance i s  l i t t l e  changed .  
30 Sup rem e C our t  A ct  1981 ,  s .3 1(2 ) .  
31 S ee  t h e  c o m m ent s  o f  L o r d  D e nni n g  i n  T h e  Di s c i p l i n e  o f  L a w,  p .1 3 3 .  
32 R.  v  I R C,  E x  p .  Nat i o n al  F e d e r a t i o n  o f  S e l f - E mpl o y ed  an d  S m al l  Bu s i n e ss e s  L td  [1 9 8 2 ]  

A.C. 617;  (1982) 45  M.L.R. 92 (D. Feldman);  (1982) 41 C.L .J.  6 (J.  Gri ffi ths ),  cf .  R .  v Her  
Majes t y ' s  T re asu ry ,  E x  p .  S medle y  [1 985 ]  Q .B .  657 .  

33 
[1983] 2 A.C.  237;  (1983) 99 L.Q.R.  166 (H.W.R.W.);  (1983) 42 C.L.J .  15 (J .  Jolowicz);  
(1983)  46  M.L .R .  645 (M.  Sunki n );  (1987)  103 L .Q .R .  34  ( J .  Beat son) .  
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complaining of a public authority's infringement of his public law 
rights to seek redress by an ordinary action and thus avoid the 
protection afforded to statutory tribunals.

34
 It is otherwise where the 

claimant's private law rights have been infringed.
35

 The Civil Proce-
dure Rules 1998 now provide more flexibility where the claimant 
has used the wrong procedure.

36
 

An ordinary injunction is appropriate where the defendant is a 
domestic body with no public role. Where the defendant is a public 
body, a distinction is drawn between its public and private law 
functions. Thus a local authority's decision as to whether it has a 
duty to house a homeless person is a public law function, while its 
functions as landlord or licensor once it has implemented its duty are 
matters of private law.

37
 

Even before the Civil Procedure Rules 1998, the House of Lords 
favoured a broader approach, namely that a litigant could seek to 
enforce a private law right by ordinary action, notwithstanding that 
the proceedings involved a challenge to a public law act or decision, 
judicial review being necessary only when private law rights were 
not at stake.

38
 It was concluded that, unless the procedure was ill 

suited to dispose of the question at issue, "there is much to be said in 
favour of the proposition that a court having jurisdiction ought to let 
a case be heard rather than entertain a debate concerning the form of 
the proceedings."

39
 This flexible approach was developed by the 

Court of Appeal in Clark v University of Lincolnshire and Humber-
side,

40
 which involved a dispute as to whether an action for breach 

of contract brought by a student against the university should prop-
erly have been commenced as judicial review. It was held that, in 
cases where judicial review would have been more appropriate, the 
court would not strike out the action merely because of the proce-
dure adopted. Under the Civil Procedure Rules 1998 the court could 
prevent unfair exploitation of the longer limitation period applicable 
to private law actions without resorting to a rigid exclusionary rule 
capable of doing equal injustice: "The intention of the Civil Proce-
dure Rules is to harmonise procedures as far as possible and to avoid 

* Which includes the requirement of the permission of the court, and a three-month time 
limit. ' No private right was involved in a decision as to remission of a prison sentence. 

There may 
be other exceptions, such as where none of the parties objects. 

> CPR Part 54.20. See also Part 30, as to transfers to and from the Administrative Court. ' 
O'Rourke v Camden LBC [1998] A.C. 188. See the review by the House of Lords in X 

(Minors) v Bedfordshire CC [1995] 2 A.C. 633. ! Roy v Kensington and Chelsea and 
Westminster Family Practitioner Committee [1992] 1 

A.C. 624; (1992) 108 L.Q.R. 353 (S. Fredman and G. Morris); (1992) 51 C.L.J. 201 (I.  
Hare); Mohram Alt v Tower Hamlets LBC [1993] Q.B. 407. ' ibid., at 655. 

3 [2000] 1 W.L.R. 1988 (decided before the introduction of CPR Pt 54). 



Injunctions in Particular Situations 835 

barren procedural disputes which generate satellite litigation."
41 

Thus the emphasis has changed since O 'Reilly v Mackman.
42

 

F. Family Matters 

The court has a statutory jurisdiction to grant injunctions to re-
strain a husband from dealing with property so as to defeat his 
wife's claim to maintenance.

43
 Injunctions are commonly granted in 

relation to occupation of the home under the provisions of the matri-
monial homes legislation.

44
 Thus injunctions have been granted to 

restrain a husband from installing his lover in the matrimonial 
home,

45
 or to exclude the husband from the home,

46
 or to restrain a 

man from living near his former wife,
47

 or, in a grave case, to 
exclude an adult child from his parents' home.

48
 But the jurisdiction 

is sparingly exercised; it must be necessary to protect the applicant 
or a relevant child and should never be regarded as routine.

49
 

Orders may be made under the Family Law Act 1996 (replacing 
and extending earlier legislation) to regulate the occupation of the 
family home.

50
 The jurisdiction extends to spouses, former spouses, 

cohabitants and former cohabitants, but the details are outside the 
scope of this book. Non-molestation orders may be granted under 
the 1996 Act,

51
 and under the court's general jurisdiction. They 

should not normally be granted against mental patients, nor against 
children where there is not usually any effective means of enforce-
ment.

52
 It should be added that injunctions of this kind should not be 

granted without notice unless there is real danger of serious injury or 
damage.

53
 

The remedy of injunction is also employed in the protection of 
children

54
; for example, to restrain persons who had enticed a girl of 

25-073 

1 ibid., at 1998, per Lord Woolf M.R. 
1 [1983] 2 A.C. 237, above. 
' Matrimonial Causes Act 1973, s.37; Matrimonial and Family Proceedings Act  1984, 

s.24. 
' Now the Family Law Act 1996. 'Pinckney v 
Pinckney [1966] 1 All E.R. 121. 
5 Hall v Hall [1971] 1 W.L.R. 404; Phillips v Phillips [1973] 1 W.L.R. 615. 7 M v M 
(1983) 13 Fam.Law 110; Burns v Azadani [1995] 1 W.L.R. 1372. s Egan v Egan [1975] 
Ch. 218 (a clear history of assaults, and threats of more). ' Des Salles d'Epinoix v Des 
Salles d'Epinoix [1967] 1 W.L.R. 553; Wiseman v Simpson 

[1988] 1 W.L.R. 35; Family Law Act 1996, ss.33, 35, 36. 3 
See ss.33, 35, 36. 
1 See ss.42, 45 (orders without notice), 47 (power of arrest). '- Wookey v Wookey [1991] 
Fam. 121. See also G. v Harrow LBC (2004) 1 P. & C.R. DG 17 

(minors). ' Ansah v Ansah [1977] Fam. 138. See Family Law Act 1996, s.45 (risk of 
significant 

harm). ' For the practical limitations on the exercise of the jurisdiction, see Re C. (a minor) 
[1991] 2 

F.L.R. 168. 
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16 away from her father, from continuing to harbour her
55

; in sup-
port of a custody order

56
; to protect a child from publicity (although 

press freedom should not be restricted any more than is essential
57

); 
or to restrain the mother of a ward from leaving the jurisdiction 
before submitting to a test to establish its paternity.

58
 It is in connec-

tion with equity's special care concerning children that most risks 
are taken with regard to the issue of injunctions against persons 
outside the jurisdiction.

59
 

As we have seen, a husband cannot obtain an injunction to pre-
vent his wife from having an abortion.

60
 

Finally, the use of search orders and asset-freezing injunctions in 
family matters is dealt with below.

61
 

G. Trade Unions, Clubs and Colleges 

25-074 Some use of the injunction has been made as a remedy against 
trade unions.

62
 Perhaps the most important use of the injunction in 

this field has been to restrain the expulsion of a member by his union 
where such expulsion is contrary to the rules of the union,

63
 or the 

rules of natural justice.
64

 

The right of a member of an association to invoke the assistance 
of the courts in resisting expulsion is essentially a contractual 
right.

65
 Modern decisions have established that the right to an in-

junction is not confined to cases where the claimant has some pro-
prietary right. A member may seek an injunction, for example, to 

' Lough v Ward [1945] 2 All E.R. 338. 
' Re W. (a minor) [1981] 3 All E.R. 401; doubted (1982) 45 M.L.R. 468 (G. Douglas). As to 

adoption orders, see Re D. (a minor) [1991] Fam. 137. 
7 See Nottingham City Council v October Films Ltd [1999] 2 F.L.R. 347; Re a Local 
Authority (Inquiry: Restraint on Publication) [2004] Fam. 96; Re S (A Child) (Identifica-
tion: Restrictions on Publication) [2004] 3 W.L.R. 1129 (suggesting that cases decided 
before the Human Rights Act 1998 should no longer be cited); Re B (A Child) (Disclosure) 
[2004] 2 F.L.R. 142. 

* Re I. (a minor), The Times, May 22, 1987. 
'Re Liddell's S.T. [1936] Ch. 365; Harben v Harben [1957] 1 W.L.R. 261; Re O. [1962] 1 

W.L.R. 724. See also Practice Direction [1983] 1 W.L.R. 558 (injunctions to restrain 
removal of child from jurisdiction). 

' Paton v Trustees of British Pregnancy Advisory Service [1979] Q.B. 276; above, 
para.25-015; C. v S. [1988] Q.B. 135. 

1 Below, para.25-077. 
2 See also Trade Union and Labour Relations (Consolidation) Act 1992, s.176, providing 

additional remedies against unreasonable exclusion or expulsion. 
' See Osborne v Amalgamated Society of Railway Servants [1911] 1 Ch. 540; Lee v Show-

men's Guild [1952] 2 Q.B. 329. The claimant should normally, however, first exhaust other 
remedies available under the rules: White v Kuzych [1951] A.C. 585; but cf. Lawlor v Union 
of Post Office Workers [1965] Ch. 712. 

1 Edwards v SOGAT [1911] Ch. 354; Breen vA.E.U. [1971] 2 Q.B. 175; Shotton v Hammond 
(1976) 120 SJ. 780. 

5 White v Kuzych, above; Bonsor v Musicians' Union [1956] A.C. 104. 
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protect his "right to work,"
66

 or where matters of public importance 
are concerned.

67
 But the mere fact of membership is not, in the 

absence of these special considerations, sufficient to found a claim 
to an injunction.

68
 Equity will not compel persons to remain in 

continual and personal relations with one another.
69

 

Injunctions have also been granted to professional people who 
have been dismissed contrary to the rules of their profession, though 
usually only where improper motive or bad faith can be shown,

70 

and to members expelled by social clubs, either in breach of the 
rules of the club, or where the club has acted in breach of natural 
justice. Thus, in Labouchere v Earl of Wharncliffe,

71
 the general 

meeting of a club, summoned without proper notice, expelled the 
claimant without full inquiry, without giving him notice of any 
definite charge, and by a resolution carried by an insufficient major-
ity. The court granted an injunction against such purported ex-
pulsion. 

Injunctions are sometimes sought by students or teachers dis-
missed from a university without a fair hearing, in breach of the 
rules of natural justice, to restrain the university authorities from 
acting on the dismissal.

72
 This raises the question of the visitor's 

jurisdiction which was discussed in Chapter 15.
73

 

H. Judicial Proceedings 

In proper cases, judicial proceedings in inferior courts,
74

 adminis-   25-075 
trative tribunals,

75
 and private prosecutions

76
 may be restrained. So also the 

initiation of proceedings in the High Court,
77

 but once 

66 Edwards v SOCAT, above;  cf .  Caiman v National  Association for Mental  Health [1971] Ch.  
317  ( no  i n jun c t i on  a s  membe rsh ip  i n v olved  no  que s t i on  o f  p rop er ty ,  l i ve l i hood  o r  repu  
tation). 

67 Woodford  v  Smi th  [1970]  1  W.L.R .  806 ,  concerning  membership  of  a  ra tepayers '  a ssoc i a  
t ion,  where  an injunct ion was granted t o rest rain t he  holding  of a meet ing wi thout  permit  
t i ng  t he  c l a ima nt  memb er s  t o  a t t end  a nd  v o t e .  

68 Bai rd  v  Wel l s  (18 90)  44  C h.D .  6 61 .  
"" L uml e y  v  W a g ne r  ( 1 8 5 2)  1  De  G . M .  &  G.  6 0 4 .  
70

 Hayman v Governors of Rugby School (1874) L.R. 18 Eq. 28; Cassel v Inglis [1916] 2 Ch. 
211;  Wein ber ger  v  In g l i s  [19 19]  A .C .  606 .  7 '  (1879) 13 Ch.D. 346; and see Harington v 

Sendall [ 1903] 1 Ch. 921; cf. Dawkins v Antmbus 
(1881) 17  Ch.D . 615 .  

72 Glynn  v  Kee l e  U niver s i t y  [ 197 1]  1  W . L .R .  48 7;  Her r ing  v  Tem plema n [1 97 3]  3  A l l  E .R .  
5 6 9 ;  c f .  R .  v  S e n a t e  o f  t h e  U n i v e r s i t y  o f  A s t o n ,  E x  p .  R of f e y  [ 1 9 6 9 ]  2  Q . B .  5 3 8  ( w h e r e  
cert i o ra ri ,  now cal l ed  a quashing  order,  was  thought  appropri at e ).  

73 Above, para. 15-078. 
74 Re Connolly Bros. Ltd [1911] 1 Ch. 731 (Lancaster Palatine Court); Thames Launches v 

Trinity House Corporation (Deptford Strand) [1966] Ch. 197 (magistrates' court); Murcutt 
v Murcutt [1952] P. 266 (county court). 

75 
de Smi th,  J ud i c i a l  R ev i ew  o f  A dm i n i s t ra t i ve  A c t i on  (5th ed. ) ,  pp.730-731 .  

76 
Tham es  La unc he s  v  Tr i n i t y  H o us e  C o rpo ra t i on  (D e p t f o rd  S t ra nd )  [1966] Ch.  197.  

77 
M cH enry  v  Lewi s  (1882) 22 Ch.D. 397;  El l e rm an  Li nes v  R ead  [1928] 2  K.B.  144;  Se t t l e  
m ent  C orpora t i on  v  H ochschi l d  [1966] Ch.  10. See al so B ryans t on F inance  Lt d  v  de  V ri e s  
(No.2) [1976] Ch. 63 (winding-up petition). 
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commenced, proceedings in the High Court are not subject to in-
junction; indeed interference with such proceedings may itself be 
restrained by injunction as a contempt of court.

78
 It might be added 

that arbitration proceedings may, in certain cases, be restrained by 
injunction.

79
 

Judicial proceedings in foreign courts may be restrained by in-
junction, where this is appropriate to avoid an injustice, but this is a 
jurisdiction to be exercised with great caution. Such an injunction 
will only be issued against a party who is amenable to the jurisdic-
tion of the English court. It is directed not to the foreign court, but to 
the parties.

80
 Generally comity requires that the English court 

should have a sufficient interest in, or connection with, the matter to 
justify indirect interference.

81
 An anti-suit injunction may not be 

granted to restrain proceedings in a state which is a party to the 
Brussels or Lugano Convention.

82
 

I. Legislative Proceedings 

25-076 It is very doubtful whether an injunction will lie to restrain the 
introduction or enactment of a Bill,

83
 or to restrain the making of a 

subordinate legislative instrument.
84

 It is, however, possible that an 
injunction may be granted to restrain the breach of contractual obli-
gations not to promote or to petition against a private Bill,

85
 or to 

restrain unauthorised expenditure of public funds in promoting or 
opposing a private Bill.

86
 But no injunction will lie to restrain any 

procedure concerning a public Bill.
87

 

5 Att-Gen v Times Newspapers Ltd [1974] A.C. 273. But this decision was held by the 
European Court (April 26, 1979) to infringe Art. 10 of the European Convention on Human 
Rights, which guarantees freedom of expression. See (1979) 95 L.Q.R. 348 (F. Mann); 
(1979) 38 C.L.J. 242 (C. Gray); Lord Denning, The Due Process of Law, pp.45-49. See also 
Att-Gen v London Weekend Television Ltd [1973] 1 W.L.R. 202; Att-Gen v Ebert [2002] 2 
All E.R. 789 (injunction to prevent vexatious litigant from interfering with the proper 
administration of justice). 

* Mustill and Boyd, The Law and Practice of Commercial Arbitration in England (2nd ed.), 
pp.518 et seq; 2001 Companion to the 2nd Edition, pp.215-216. 

DSociete Nationale Industrielle Aerospatiale v Lee Kui Jak [1987] A.C. 871; Donahue v 
Armco Inc [2002] 1 All E.R. 749. See Civil Jurisdiction and Judgments Act 1982, s.49. 

1 Airbus Industrie GIE v Patel [1999] 1 A.C. 119. 
2 The European Court of Justice so held on a reference by the House of Lords in Turner v 
Grovit [2004] 3 W.L.R. 1193; (2004) 120 L.Q.R. 529 (A. Griggs); [20001 L.M.C.L.Q. 273 
(A. Dickinson); (2004) 63 C.L.J. 570 (C. Hare). 

3 Bill of Rights 1688, s.l, Art. 9; see de Smith, op. cit. pp.722 et seq. 
* Harper v Secretary of State for Home Affairs [1955] Ch. 238; see also Bates v Lord 

Hailsham of St. Marylebone [1972] 1 W.L.R. 1373. 
5 Bilston Corporation v Wolverhampton Corporation [1942] Ch. 391. 5 Att-Gen v London 
and Home Counties Joint Electricity Authority [1929] 1 Ch. 513. 1 Att-Gen for New South 
Wales v Trethowan [1932] A.C. 526; doubted in Hughes and Vale Pty. Ltd (1954) 90 
C.L.R. 203 at 204. 
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J. To Prevent Removal or Destruction of Evidence: Search 
Orders 

This type of injunction is designed to secure that pending trial
88 

the defendant does not dispose of any articles in his possession 
which could be prejudicial at the trial. It is "an illustration of the 
adaptability of equitable remedies to new situations."

89
 It is particu-

larly useful to the victims of commercial malpractice, such as breach 
of confidence, breach of copyright and passing off. It has also been 
used in the family context, as in Emanuel v Emanuel,

90
 where a 

husband had been ordered in matrimonial proceedings to transfer 
properties to his wife. He failed to comply, and had sold a property 
and spent the proceeds. An order was granted to allow the wife's 
solicitors to enter his home to inspect documents relating to his 
finances. It is essential that such an order be available without 
notice, so that the defendant is not forewarned: "If the stable door 
cannot be bolted, the horse must be secured. . . .  If the horse is liable 
to be spirited away, notice of an intention to secure the horse will 
defeat the intention."

91
 

Search orders were formerly known as Anton Filler orders, taking 
their name from the case (discussed below) in which the Court of 
Appeal confirmed the practice over 25 years ago. They were put on 
a statutory footing by s.7 of the Civil Procedure Act 1997, and are 
governed also by the Civil Procedure Rules 1998.

92
 They are now 

called "search orders", although of course they are referred to as 
Anton Filler orders or injunctions in the case law preceding these 
developments. 

The search order has been variously described as "a draconian 
power which should be used only in very exceptional cases",

93
 and 

as "an innovation which has proved its worth time and time 
again."

94
 The first reported decision was EMI Ltd v Pandit?

5
 where an 

order was made without notice in a breach of copyright action to 
enable the claimant to enter the defendant's premises to inspect, 
photograph and remove infringing articles. The jurisdiction to make 
such an order was confirmed by the Court of Appeal in Anton Filler 
KG v Manufacturing Processes Ltd.

96
 

25-077 

88 Or after judgment, in aid of execution; CPR 25.2. 
89 

Rank Film Distributors Ltd v Video Information Centre [1982] A.C. 380 at 439 (per Lord 
Wilberforce). 

90 [1982] 1 W.L.R. 669. It remains a rare weapon in family cases; Burgess v Burgess [1996] 2 
F.L.R. 34. 

91 
Rank Film Distributors Ltd v Video Information Centre [1982] A.C. 380 at 418. 

92 P ar t  2 5  ( I n t e r im  R e m e die s ) .  S e e  a l s o  S u p re m e C o u r t  A ct  19 8 1 ,  s . 3 3( l ) .  
93 Yousifv Salama [1980] 1 W.L.R. 1540 at 1544, per Donaldson LJ. His Lordship, dissent 

ing, regarded the order granted by the majority as a power to "take" disclosure. 
94 

R a n k  F i l m  D i s t r i b u t o r s  L t d  v  V i d e o  I n f o r m a t i o n  C e n t r e  [19 82]  A .C .  38 0  a t  406  (Lord  
Denning MR.). 

95 [1975]  1  W.L .R.  302 . 
96 [1976 ]  Ch .  55 ;  L ord  Denning ,  The  Du e  Proc es s  o f  Law ,  pp .123  e t  se q .  
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The defendants had received confidential information and plans 
concerning the claimant's electrical equipment in their capacity as 
the claimant's selling agents in England. The claimant had reason 
to believe that the defendants were selling the information to 
competitors, but were unable to prove this without access to docu-
ments situated on the defendants' premises. 

The Court of Appeal made an order without prior notice to the 
defendants, requiring them to permit the claimant to enter their 
premises and inspect documents relating to the equipment. Such 
an order would only be made in exceptional circumstances, where 
it was essential that the claimant should inspect the documents to 
enable justice to be done between the parties, and there was a 
danger that vital evidence would otherwise be destroyed. 

25-078 Unlike a search warrant, the order does not authorise the claimant 
to enter against the defendant's will. But it does order him to permit 
the claimant to enter, so that, if the defendant does not comply, not 
only does he commit a contempt of court, but adverse inferences 
will be drawn against him at the trial. Ormrod L.J. laid down three 
conditions for the grant of the order.

97
 The claimant must: 

(i) have an extremely strong prima facie case; 

(ii)  show actual or potential damage of a very serious nature; 
(iii) have clear evidence that the defendant has incriminating 

documents or things and a real possibility of their destruc-
tion before an application with notice can be made.

98
 

It might be added that the order should not be sought as a "fishing 
expedition."

99
 

In the enforcement of the order, the claimant must act with cir-
cumspection. He should be attended by his solicitor, and must un-
dertake in damages (giving security in appropriate cases), so as to 
safeguard the defendant's rights. Because of the draconian nature of 
the order, the applicant is under a strict duty to make full and frank 
disclosure of all relevant matters to the court.

1
 Strict requirements 

have been developed to avoid oppression.
2
 For example, the order 

must be executed in office hours so that legal advice is available; a 
woman must be present at a search of a private house where a  

97 In Anton Filler KG v Manufacturing Processes Ltd, above. For further guidelines, see CBS 
United Kingdom Ltd v Lambert [1983] Ch. 37; Digital Equipment Corporation v Darkcrest 
Ltd [1984] Ch. 512. 

98 See  Yousi f  v  Sa lama,  above. 
99 i . e .  as  a  me ans  of  f i nd in g  ou t  wh at  ch arge s  can  be  mad e .  

1 Behbehani  v Salem [1989] 1 W.L.R. 723;  Lock Internat ional  pic v Beswick [1989] 1 W.L.R.  
1268;  Tate  A cce ss  F lo ors  In c .  v  Bosw el l  [1991 ]  Ch .  512 .  

2 Universal  Thermosensors  Ltd  v  Hibben  [1992]  1  W.L .R .  840;  CPR 25 Pract ice  Di rect ion ,  
para.7. 
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woman may be alone; and a list of items must be prepared before 
they are removed, which the defendant may check. Where the claim-
ant or his solicitor has acted improperly the court may set aside the 
order. Even if it is not set aside, the defendant may be entitled to 
exemplary damages.

3
 

As the practice became established, grave disquiet was expressed 
that it had gone too far in favour of claimants,

4
 and was "inherently 

oppressive."
5
 An example of its abuse is Lock International pic v 

Beswick,
6
 where the claimant's solicitors searched the business 

premises and homes of the defendants and removed not only docu-
ments containing confidential information but nearly all their com-
mercial papers, computer records and prototypes. The search order, 
which should never have been granted, was discharged. Commenta-
tors said that "an exceptional device intended to avoid injustice has 
become almost a routine method of creating it."

7
 It seems that these 

warnings have been heeded.
8
 

The utility of the serach order suffered a set-back when the House 
of Lords held in Rank Film Distributors Ltd v Video Information 
Centre,

9
 a copyright case, that the defendant could invoke the privi-

lege against self-incrimination. But the privilege was subsequently 
withdrawn by s.72 of the Supreme Court Act 1981, in the case of 
proceedings to obtain disclosure of information relating to the in-
fringement of rights pertaining to any intellectual property

10
 or pass-

ing-off. Matters disclosed as a result of such proceedings are not 
admissible in evidence against the defendant in proceedings against 
him for a related offence." The defendant may still invoke the 
privilege against self-incrimination in a case where the possible 
offence is not included in s.72.

12
 The House of Lords has suggested 

further reforms, but none have been enacted.
13

 

25-079 

1 Columbia Picture Industries Inc. v Robinson. [1987] Ch. 38. 
4 Columbia Picture Industries Inc. v Robinson [1987] Ch. 38; All E.R. Rev. 1986, p.225 (A. 

Zuckerman); (1987) 46 C.L.J. 50 (N. Andrews); (1987) 1 Trust Law & Practice 146 (C. 
Bell). 

5 Bhimji v Chatwani [1991] 1 W.L.R. 989 at 1002; All E.R. Rev. 1991, p.263 (A. Zucker 
man). It was held in Chappell v UK [1989] F.S.R. 617 that the order did not breach Art. 8 of 
the European Convention on Human Rights. 

6 [1989] 1 W.L.R. 1268; All E.R. Rev. 1989, p.221 (A. Zuckerman). 
7 (1990) 106 L.Q.R. 601 at 620 (M. Dockray and H. Laddie); (1990) 20 U.W.A.L.R. 143 (J. 

Martin). 
8 See CPR 25 Practice Direction, para.7. 
' [1982] A.C. 380. Templeman LJ. in the Court of Appeal, at 423, thought the court would 

award high damages where the defendant sought to rely on the privilege. 10 Defined 
by s.72(5). See Cobra Golf Inc v Rata [1998] Ch. 109. " s.72(3). It is otherwise in the 
case of proceedings for contempt or perjury, s.72(4). 
12 Emanuel v Emanuel [1982] 1 W.L.R. 669 (Revenue offences); Tate Access Floors Inc. v 

Boswell [1991] Ch. 512; IBM United Kingdom Ltd v Prima Data International Ltd [1994] 1 
W.L.R. 719 (conspiracy). 

13 Istel (A.T. & T.) Ltd v Tully [1993] A.C. 45. The position is not changed by the Civil 
Procedure Act 1997; s.7(7). 
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K. To Prevent Removal of Assets: Freezing Injunctions 

25-080 i. General Principles. This injunction was for many years 
known as a Mareva injunction, taking its name from Mareva Com-
pania Naviera S.A. v International Bulkcarriers S.A.,

14
 although the 

first reported exercise of this novel jurisdiction occurred in Nippon 
Yusen Kaisha v Karageorgis.

15
 It is now called a freezing injunc-

tion.
16

 It was described by Lord Denning M.R. as "the greatest piece 
of judicial law reform in my time."

17
 

"A Mareva injunction is interlocutory, not final; it is ancillary to a 
substantive pecuniary claim for debt or damages; it is designed to 
prevent the judgment. . .  for a sum of money being a mere 'brutum 
fulmen.' "

18
 The usual purpose of a freezing injunction is to prevent 

the dissipation or removal of assets before trial, so that if the claim-
ant succeeds in the action, there will be property of the defendant 
available to satisfy the judgment. It may also be granted after final 
judgment if the claimant can show grounds for believing that the 
defendant will dispose of his assets to avoid execution.

19
 In such a 

case the injunction may even be granted against the defendant's 
wife.

20
 In view of the advent of electronic banking, the significance 

of the injunction will be readily appreciated. Its effectiveness is 
assisted by ancillary orders to enable the claimant to obtain disclo-
sure of documents and information as to assets,

21
 and by the availa-

bility of contempt proceedings against third parties. 
The freezing injunction is always interlocutory, and usually with-

out notice: speed is of the essence.
22

 It is frequently sought in 
conjunction with a search order. The basis of the jurisdiction is now 
the Supreme Court Act 1981, s.37: the injunction may be granted 
whenever it is "just and convenient" to do so,

23
 but with "great 

14 [1975] 2 Lloyd's Rep. 509; (1978) J.B.L. 11 (D. Powles); (1980) 2 W.I.L.J. 60 (A. Bland); 
[1982] Conv. 265 (R. Horsfall); (1982) 99 L.Q.R. 7 (C. Hodgekiss); (1993) 56 M.L.R. 325 
and (1993) 109 L.Q.R. 432 (A. Zuckerman). 

15 [1975] 1 W.L.R. 1093. See The Sisklna [1979] A.C. 210 at 229, where Lord Denning M.R. 
described this injunction as a "rediscovery" of the procedure known as foreign attachment; 
Z Ltd v A-Z and AA-LL [1982] Q.B. 558. 

16CPR25.1(l)(f). 
17 The Due Process of Law, p.134; The Closing Chapter, p.225. See also Donaldson LJ. in 

Bank Mellat v Nikpour [1985] RS.R. 87 at 91-92, describing the freezing injunction, along 
with the search order, as "one of the law's two 'nuclear' weapons." 

18 The Siskina [1979] A.C. 210 at 253 (Lord Diplock). 
19Babanaft International Co. SA v Bassatne [1990] Ch. 13; CPR 25.2. 
20 Mer cant i l e  Grou p  (E ur ope )  A .G .  v  A i ye la  [1 994 ]  Q . B .  36 6 .  
21 Bekhor (A .J. )  & Co.  Ltd v  Bi l t o n [1981] Q .B . 923;  Bankers  Trust  Co .  v  Shapiro [1980]  1  

W . L . R .  12 7 4;  C P R 2 5 . 1 ( l ) ( g ) .  
22 Thi rd  C ha ndr i s  S h ipp ing  Cor p .  v  U nimarine  S .A .  [ 197 9]  Q . B .  64 5 .  
"Mar eva  Ca mpa nia  Navi era  S .A .  v I n t erna t ional  Bul kcar r i ers  S .A . ,  abov e ;  Nippon  Yus en  

Kaisha v Karageorgi s [1975] 1 W.L.R. 1093;  Third Chandris Shipping Corp.  v Unimarine  
S . A . ,  a b o ve ;  R a s u  M a ri t im a S . A .  v  P er u s a h aa n  P er t a m b an g a n  Min y a k  D an G a s  B u mi  
Neg ara  (Pe r tamina )  [1 978 ]  Q . B .  64 4 .  
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circumspection."
24

 It is unlimited as to its subject-matter and the 
nature of the proceedings.

25
 As in the case of interlocutory injunc-

tions generally, the claimant must satisfy the conditions laid down 
by the House of Lords in American Cyanamid Co. v Ethicon Ltd

26
: 

he must have a good arguable case and the balance of convenience 
must favour the grant.

27
 The claimant must give an undertaking in 

damages in case he should be unsuccessful at the trial, and the 
defendant may apply within seven days of service of the order on 
him for it to be discharged.

28
 The defendant may be able to rely on 

the privilege against self-incrimination to avoid compliance with the 
injunction or a disclosure order, unless he is adequately protected by 
a term of the order preventing the use of the disclosures in a prose-
cution. The House of Lords has said that the privilege should be 
abolished or modified by Parliament,

29
 but this has not been done 

and the position remains unsatisfactory.
30

 

It has been held that the old writ ne exeat regno
3
* may be granted 

in support of a freezing injunction,
32

 or, if its requirements are not 
satisfied, an interlocutory injunction under s.37(l) of the Supreme 
Court Act 1981 to restrain the defendant from leaving the country.

33 

While this development increases the efficacy of the freezing injunc-
tion, it has been criticised as an unjustified restriction on individual 
liberty.

34
 

ii. Guidelines for the Grant of the Injunction. While the dis-   25-081 
cretion of the court is not fettered by rigid rules, Lord Denning M.R. 
suggested the following guidelines

35
: 

24 M e rc e de s - Be n z  AC  v  Le id u ck  [ 19 96 ]  1  A . C .  2 8 4  a t  29 7  (L o rd  M u st i l l ) .  
25 Z L td  v  A - Z  a nd  A A -L L [ 198 2]  Q . B .  5 58 .  I t  ma y  be  com bined  wi th  spe c i f i c  per for ma nce ;  

Sev en  S eas  Pr ope r t i es  L td  v  A l -Es sa  [ 198 8]  1  W .L .R .  127 2 .  
26 [ 19 7 5 ]  A . C .  3 96 ;  c f .  Po l l y  P ec k  I n t e r n a t io n al  p i c  v  N a di r  ( N o . 2)  [1 9 9 2 ]  4  A l l  E . R .  7 6 9  

at  786.  
27 Rasu Mari t ima S .A.  v Perusahaan,  etc.  above;  Third Chandris Shipping Corp.  v Unimarine  

S.A.,  above; Allen v Jambo Holdings Ltd [ 1980] 1 W.L.R. 1252;  Derby & Co. Ltd v Weldon  
[19 90]  Ch .  4 8 .  Se e  ( 197 8)  41  M . L .R .  1  (M .  K er r )  a nd  n . 36 ,  b e low.  

28 Mar eva  Cam pa nia  Navi e ra  S . A .  v  In t e rna t ional  Bul kc ar r i ers  S .A . ,  ab ove ;  C PR 2 3 .10 .  
29 Istel  (A.  T.&T.)  Ltd v Tul ly [1993] A.C . 45 (where S.C.A. 1981,  s .72,  and Theft  Act  1968,  

s . 3 1 ,  i n a p p l i c a b l e ) .  A s  t o  t he  i n c r i min a t i o n  o f  t h i rd  pa r t i es ,  s e e  A ra b  M o n eta r y  F u n d  v  
H as hi m  ( N o. 2 )  [1 9 9 0 ]  1  A l l  E . R .  67 3 .  

30 D e n  N o r s k e  B a n k  A . S . A .  v  A n t o n a t o s  [ 1 9 9 9 ]  Q . B .  2 7 1 ;  A l l  E . R .  R e v .  1 9 9 8 ,  p . 3 4 1  ( A .  
Z u c k e r m a n ) .  S e e  a l s o  M e m o r y  C o r p o r a t i o n  p i c  v  S i d h u  [ 2 0 0 0 ]  C h .  6 4 5 ;  A l l  E . R .  R e v .  
200 0 ,  p .3 07  ( A  Zu ck erm an ) .  

31 A b o v e ,  p a r a .  1 - 0 3 7 .  " W r i t "  h a s  n o w  b e e n  r e p l a c e d  b y  " c l a i m  f o r m " ;  C P R  7 .  
1 2  Al  Nahkel for Contract ing and Trading Ltd v Lowe [1986] Q.B. 235;  cf .  Al lied Arab Bank Ltd 

v Hajjar [1988] Q.B. 787. This i s doubtful,  as ne exeat regno i s to assist  prosecution of an  
ac t i on ,  no t  ex ecu t i on  o f  a  j ud gme nt .  

33 Above, para.25-015. 
34 (1986) 45 C.L.J. 189 (C. Harpum); All E.R. Rev. 1986 at 225 (A. Zuckerman); (1987) 104 

L.Q.R. 246 (L. Anderson); (1990) 20 U.W.A.L.R. 143 (J. Martin). 
35 Rasu Maritima S.A. v Perusahaan, etc. [1978] Q.B. 644; Third Chandris Shipping Corp. v 

Unimarine S.A. [1979] Q.B. 645. See also Barclay-Johnson v Yuill [1980] 1 W.L.R. 1259; 
(1981) 97 L.Q.R. 4; Z Ltd v A-Z and AA-LL [1982] Q.B. 558; Derby & Co. Ltdv Weldon, 
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(a) The claimant must have a good arguable case
36

; 
(b) Where the injunction applies to goods, caution is required to 

avoid bringing the defendant's business to a standstill
37

; 
(c) The court should favour the grant if it would be likely to 

compel the defendant to provide security; 
(d) The claimant must make full and frank disclosure of all mate 

rial matters
38

; 
(e) He should give particulars of his claim and its amount, and 

(in an application without notice) he should fairly state the 
points made against it by the defendant; 

(f) He must undertake in damages, giving security in suitable 
cases, in case he is unsuccessful in the action.

39
 

Lord Denning added that the claimant had to establish that there 
was a risk of the removal of assets from the jurisdiction. It is no 
longer necessary for the claimant to establish in all cases that there is 
such a risk, as s.37(3) of the Supreme Court Act 1981 provides that 
the injunction may be granted to prevent the defendant from remov-
ing from the jurisdiction "or otherwise dealing with" the assets. 
Thus a risk of dissipation within the jurisdiction

40
 (or, in an extreme 

case, damage or destruction
41

) is sufficient. The developments as to 
foreign assets are discussed below. 

Exceptionally, the injunction may be made against all the defen-
dant's assets; but usually a limit will be specified.

42
 In rare cases it 

may be made in respect of a joint account,
43

 but not assets of the 
defendant's wife or another third party,

44
 save in aid of enforcement 

of a judgment.
45

 An order made in relation to "his assets" does not 

above;  Flightwise Travel Services Ltd v Gill,  The Times, December 12, 2003.  See Practice 
Direction [1996] 1  W.L.R.  1552.  

36 
See Etablissement Esefka International Anstalt v Central Bank of Nigeria [ 1979] 1 Lloyd's  
Rep.  445;  Barclay -Johnson v Yui l l ,  above.  

37 
As t o chat t e l s ,  s ee  CBS U ni ted  K ingdom  Ltd  v  Lam ber t  [1983] Ch.  37.  

38 
Fai lure  to  make ful l  di sclosure may resul t  in  di scharge.  See Columbia Picture Industries  
In c .  v  R o bi n s o n  [1 9 8 7]  C h .  3 8 ;  L l o y d s  Bow m a k e r  L t d  v  B r i t an n i a  Ar r ow  H o ld i n gs  p i c  
[1988] 1  W.L.R .  1337;  Brink ' s -M AT Ltd v E lcom be [1988] 1  W.L .R.  1350 ;  Behbehani v  
Sa lem  [198 9]  1  W. L .R .  72 3n ;  M em or y  C orpo rat i on  p k  v  S id hu  (N o.2)  [20 00]  1  W. L .R .  
1443. 

39 
This will  not  normally be required in a  post -judgment case unless leave to appeal  has been  
g rant ed;  Gw em be Val ley D eve lopm ent C o.  Ltd  v K oshy (N o.4),  The T im es,  Februa ry 28,  
2002. 

40 
S e e  Z  L t d  v  A- Z  a n d  A A- L L [ 1 9 82 ]  Q . B .  5 5 8 .  

41 
Standard C hartered Bank v Walker [1992] 1  W.L.R.  561.  

42 
Z Ltd v A-Z and AA-LL,  above;  See al so Oceanica C astelana Armadora S.A .  of  Panama v  
Minera lim portexport  [1983] 1  W.L.R.  1294.  After -acqui red a sset s  may be i ncluded;  TDK 
Tape Dist ributors (U.K.)  L td v Videochoice L td [1986] 1  W.L.R.  141.  

43 
ibid. 

"S.C.F. Finance Co. LtdvMasri [1985] 1 W.L.R. 876; Allied Arab Bank Ltd v Hajjar (1989) 
19 Fam.Law 68; cf. T.S.B. Private Bank International S.A. v Chabra [1992] 1 
W.L.R. 231. 

45
 Mercantile Group (Europe) A.G. v Aiyela [1994] Q.B. 66. See also Cine, pic v L [2001] 2 
Lloyd's Rep. 459. 



Injunctions in Particular Situations 845 

include those of which the defendant is legal owner, but which he 
holds on trust for a third party.

46
 The injunction may be granted to 

restrain a sale of assets at an independently assessed price, although 
this will rarely be done in the case of a transaction in good faith in 
the ordinary course of business.

47
 The injunction should rarely be 

granted where the defendant is a bank, otherwise its business could 
be irreparably harmed.

48
 

Hi. The Jurisdiction of the Court. The House of Lords in The   25-082 

Siskina
49

 emphasised that the injunction had to be ancillary to sub-
stantive relief which the High Court had jurisdiction to grant; and 
that there was no power to grant the injunction save in protection or 
assertion of some legal or equitable right which the High Court had 
jurisdiction to enforce by final judgment. The Siskina was reversed 
for cases within s.25 of the Civil Jurisdiction and Judgments Act 
1982,

50
 which was originally confined to proceedings in countries 

which were parties to the Brussels and Lugano Conventions.
51

 Sec-
tion 25 was extended in 1997

52
 to proceedings in countries which 

are party to neither Convention, with the result that The Siskina has 
no further application. However, in cases where the court has no 
independent jurisdiction as to the subject-matter of the proceedings, 
it may refuse to grant the injunction on the basis of inexpe-
dience.

53
 

It has been held that a freezing injunction may not be granted 
unless the cause of action has accrued,

54
 but this was influenced by 

The Siskina, and the current view is that equity will "lend a hand" in 
advance of the appropriate time at law, to prevent injustice.

55
 

iv.  The  English-based  Defendant. The  freezing  injunction   25-083 
evolved as a remedy against a foreign-based defendant having assets 

6 
Federal Bank of the Middle East v Hadkinson [2000] 1 W.L.R. 1695. The order could be 
worded differently, so as to cover all assets in his name, although it would be varied if it  
later became clear that certain assets were held on trust. 

7 
Customs and Excise Commissioners v Anchor Foods Ltd [1999] 1 W.L.R. 1139; All E.R. 
Rev. 1999 at 283 (A. Zuckerman). 

8 
Polly Peck International pic v Nadir (No.2) [1992] 4 All E.R. 769; (1992) 108 L.Q.R. 559 
(A. Zuckerman). See also Themehelp Ltd v West [1996] Q.B. 84 (guarantee). 

* [1979] A.C. 210. 
3
 See Haiti (Republic of) v Duvalier [1990] 1 Q.B. 202. 

' These Conventions were superseded (subject to certain exemptions) by the Judgments 
Regulation, with effect from March 1, 2002. 

* Civil Jurisdiction and Judgments Act 1982 (Interim Relief) Order 1997 (SI 1997/302).  
' Civil Jurisdiction and Judgments Act 1982, s.25(2); Credit Suisse Fides Trust S.A. v Cuoghi 

[1998] Q.B. 818 at 829, 831; (1997) 147 N.L.J. 1234 (A. Lenon). See also Kefco Inc. v 
Eastern Trading Co. [1999] 1 Lloyd's Rep. 159; Motorola Credit Corporation v Uzan 
(No.2) [2004] 1 W.L.R. 113. 

* Veracruz Transportation Inc. v V.C. Shipping Co. Inc. [1992] 1 Lloyd's Rep. 353, criticised 
(1992) 108 L.Q.R. 175 (L. Collins). 

5
 Re Q's Estate [1999] 1 Lloyd's Rep. 931. 
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within the jurisdiction. It was assumed in the earlier decisions that 
there was no power to grant such an injunction against an English-
based defendant, although the merit of such a distinction was 
questioned.56

 

The difficulty in the way of extending the freezing injunction to 
English-based defendants was the clear line of authority to the effect 
that there is "no statutory or other power in the Court to restrain a 
person from dealing with his property at a time when no order 
against him has been made."57 It must be said, however, that this 
principle had already been eroded by the development of the injunc-
tion against foreign-based defendants. 

Eventually the jurisdiction to enjoin an English-based defendant 
became established.58 It was confirmed by s.37(3) of the Supreme 
Court Act 1981, providing that the court's power to grant an inter-
locutory injunction restraining a party to any proceedings from re-
moving from the jurisdiction, or otherwise dealing with, assets 
located within the jurisdiction shall be exercisable whether or not 
that party is domiciled, resident or present within the jurisdiction. 

25-084 v. Assets outside the Jurisdiction. The freezing injunction was 
originally confined to assets within the jurisdiction. It is now estab-
lished that the injunction (and ancillary disclosure order) may be 
granted against a defendant who is amenable to the jurisdiction59 of 
the court in respect of assets outside the jurisdiction, even on a 
world-wide basis. The objections to extending the injunction to 
foreign assets were that the order would be oppressive and un-
enforceable, and that the territorial limitations were confirmed by 
s.37(3) of the Supreme Court Act 1981.60 But the Court of Appeal 
held in Babanaft International Co. S.A. v Bassatne61 that s.37(3) did 
not restrict the scope, geographical or otherwise, of s.37(l). This 
case involved a post-judgment freezing injunction. Such an order 
would more readily be made against assets abroad than in a pre-
judgment case, but would nevertheless be rare. A personal order 
binding the defendant alone was made. It is now provided in the 
Civil Procedure Rules that the injunction may be granted in relation 
to assets "whether located within the jurisdiction or not",62 but the 
decisions on "world-wide assets" remain important. 

56 See The Siskina [1979] A.C.  210.  
57 Jagger v Jagger [1926] P. 93 at 102, per Scrutton L.J. See also Lister & Co. v Stubbs (1890) 

45 Ch.D. 1 (disapproved on another point in Att-Genfor Hong Kong v Reid [1994] 1 A.C.  
324). 

58 
See A.J. Bekhor & Co. Ltd v Bilton [1981] Q.B. 923; The Due Process of Law, pp.147 
et seq. 

59 See (1989) 105 L.Q.R.  262 (L.  Collins);  (1994) 144 N.L.J.  932 (P.  Friedman).  
60 Above. 
61 [1990] Ch. 13. 
62 CPR 25.1(1)(0.  
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The issue next arose in the Court of Appeal in Haiti (Republic of) 
v Duvalier,

63
 which concerned the alleged embezzlement of $120m. 

from the Republic during the presidency of Jean-Claude Duvalier. 
No substantive relief in England was sought. The court granted a 
pre-judgment freezing injunction in respect of world-wide assets, 
although recognising that this was a most unusual measure which 
should very rarely be granted. While the court would be more will-
ing in a post-judgment case, or where the claimant had a tracing or 
other proprietary claim, the injunction could be granted in respect of 
a pre-judgment money claim such as the present case, where inter-
national co-operation was demanded. Previous limitations arose 
from practice rather than from any restriction on the court's power. 
The injunction was granted subject to a "Babanaft proviso"

64
 in 

respect of the foreign assets, to protect third parties outside the 
jurisdiction save to the extent that the order might be enforced by the 
local court. Even stricter safeguards were required by the Court of 
Appeal in Derby & Co. Ltd v Weldon,

65
 where a pre-judgment world-

wide freezing injunction was granted. It was emphasised that, in 
addition to a good arguable case, the claimant must show that any 
English assets are insufficient, that there are foreign assets, and that 
there is a real risk of disposal of the latter. The injunction will not be 
granted if it would be oppressive. The court must be satisfied, by 
means of undertaking or proviso, that (a) the defendant will not be 
oppressed by exposure to a multiplicity of proceedings

66
; (b) the 

defendant will be protected against misuse of information gained 
from the order for disclosure of assets; and (c) third parties are 
protected. The present case was sufficiently exceptional because a 
very large sum was involved (£15m.), the English assets were totally 
inadequate, and there was a high risk of dissipation of the foreign 
assets through inaccessible overseas companies. In Derby & Co. Ltd 
v Weldon (No.3 andNo.4)

67
 a similar injunction was granted against 

companies in Luxembourg and Panama which had no assets within 
the jurisdiction. The Luxembourg company was subject to the juris-
diction of a court which would enforce the orders of the English 
court under the Civil Jurisdiction and Judgments Act 1982. Con-
cerning the Panama company, the fact that the order could not be 
specifically enforced was no bar. The order would not be made if 
there was no effective sanction, but the sanction of being debarred 

1 [1990] 1 Q.B. 202. It has been said that Duvalier "goes to the very edge of what is 
permissible"; (1989) 105 L.Q.R. 262 at 281 (L. Collins). This comment was noted by 
Millett L.J. in Credit Suisse Fides Trust S.A. v Cuoghi [1998] Q.B. 818. 

' For the current form of the proviso, see CPR 25 Practice Direction. 
' [1990] Ch. 48. 
5 See Re Bank of Credit and Commerce International S.A. [1994] 1 W.L.R. 708; All E.R. Rev. 

1994 at 305 (A. Zuckerman). 
' [1990] Ch. 65. 



848 Injunctions 

from defending in the event of disobedience normally sufficed.
68 

More recently it has been emphasised that, where an injunction is 
sought in aid of foreign proceedings, the focus is on whether it is 
expedient to grant it, in view of the court's lack of jurisdiction over 
the subject-matter of the proceedings, and not whether the circum-
stances are exceptional.

69
 However, a world-wide order should not 

be granted routinely or without very careful consideration. Finally, 
the court may, in exceptional cases, order the transfer of assets from 
one foreign jurisdiction to another to prevent their dissipation.

70
 

25-085 vi. Operation in Personam. The usual subject-matter of a freez-
ing injunction is a sum of money, often in a bank account. But there 
is no reason why other assets, such as a ship,

71
 or an aeroplane,

72 

should not be "frozen" by this method. It is important to note, 
however, that such an injunction, even if related to a specified asset, 
operates only in personam.

73
 It is not a form of pre-trial attachment. 

It does not effect seizure of the asset, nor is it analogous to a lien. It 
merely prohibits the defendant personally from removing or trans-
ferring the asset. It gives no proprietary right in the asset, nor prior-
ity over other creditors.

74
 The claimant's right is merely to have the 

asset preserved so that, if he succeeds in his action, judgment may 
be executed against it, but the rights of a third-party with an interest 
in the asset will not be prejudiced.

75
 The injunction may (initially or 

by variation) permit the assets to be used for living expenses or to 
make payments in good faith in the ordinary course of business.

76 

Such a term does not protect the recipient of the payments in a case 
where the claimant establishes proprietary rights over the assets.

77
 

8 See (1989) 105 L.Q.R. 262 at 296 (L. Collins). 
' Credit Suisse Fides Trust S.A. v Cuoghi [1998] Q.B. 818; Civil Jurisdiction and Judgments 

Act 1982, s.25(2); Motorola Credit Corporation v Uzan (No.2) [2004] 1 W.L.R. 113. 
'Derby & Co. Ltd v Weldon (No.6) [1990] 1 W.L.R. 1139. 
1 The Rena K [1979] Q.B. 377. There is no conflict here with the jurisdiction to arrest ships. 
See [1982] Conv. 265 at 270 (R. Horsfall). 

2 Allen v Jambo (Holdings) Ltd [1980] 1 W.L.R. 1252 (A fatal accident case). 
3c/ Z Ltd v A-Z and AA-LL [1982] Q.B. 558 at 573, "it operates m rem just as the arrest of a 

ship does.", per Lord Denning M.R. This was per incuriam; Att-Gen v Times Newspapers 
Ltd [1992] 1 A.C. 191 at 215. 

* See Sanders Lead Co. Inc. v Entores Metal Brokers Ltd [1984] 1 W.L.R. 452; Bank Mellat v 
Kazmi [1989] Q.B. 541. Assets subject to a tracing claim may be protected by an ordinary 
interlocutory injunction; Polly Peck International pic v Nadir (No.2) [1992] 4 All E.R. 769; 
(1999) 62 M.L.R. 539 (P. Devonshire). 

5 Cretanor Maritime Co. Ltd v Irish Marine Management Ltd [1978] 1 W.L.R. 966. 
6 Iraqi Ministry of Defence v Arcepey Shipping Co. S.A. [1981] Q.B. 65; Z Ltd v A-Z and 

AA-LL [1982] Q.B. 558; TDK Tape Distributors (U.K.) Ltd v Videochoice Ltd [1986] 1 
W.L.R. 141; Law Society v Shanks [1988] 1 F.L.R. 504; Atlas Maritime Co. S.A. v Avalon 
Maritime Ltd [1991] 4 All E.R. 769 and (No.3) [1991] 1 W.L.R. 917. 

7 United Mizrahi Bank Ltd v Doherty [1998] 1 W.L.R. 435; All E.R. Rev. 1998 at 341 (A. 
Zuckerman). 
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vii. Position of Third Parties.
78

 As far as the liabilities of a third 
party are concerned, we have seen that a third party who aids and 
abets the breach of an injunction by the defendant is guilty of 
contempt.

79
 So in the case of a freezing injunction against a sum of 

money in a bank account, the bank, once it has notice, must not 
facilitate the disposal of the money without a court order.

80
 If it does 

so, it commits contempt and the claimant has an action against the 
bank in negligence.

81
 It is clear that any expenses incurred by a bank 

or other third party in complying with the injunction must be met by 
the claimant.

82
 Furthermore, a bank can exercise any right of set-off 

it had before notification of the injunction.
83

 

Similarly, the injunction must not interfere with the convenience 
or freedom of action of a third party. So in Galaxia Maritime S.A. v 
Mineralimportexport,

84
 where a freezing injunction had been ob-

tained as to a ship's cargo, the shipowner obtained its discharge, as it 
would interfere with the crew's arrangements for Christmas. 

The protection of third parties where a world-wide freezing in-
junction is granted has already been considered.

85
 

25-086 

8 See (1999) 62 M.L.R. 539 and (2002) 118 L.Q.R. 124, (P. Devonshire). 
9 Above, para.25-011. See Bank Mel/at v Kazmi [1989] Q.B. 541. A post-judgment freezing 

injunction may be granted against the defendant's wife; Mercantile Group (Europe) A.G. v 
Aiyela [1994] Q.B. 366; above, para.25-081. 

°ZLtdv A-Z and AA-LL [1982] Q.B. 558; cf. Law Society v Shanks, above. The injunction 
should not be granted against a bank as defendant; above, para.25-081. 

1 Customs and Excise Commissioners v Barclays Bank pic [2004] EWCA Civ. 1555. 
2 Rahman (Prince Abdul) Bin Turki Al Sudairy v Abu-Taha [1980] 1 W.L.R. 1268; Searose 

Ltd v Seatrain (UK) Ltd [1981] 1 W.L.R. 894. Undertakings will normally be given in this 
respect; Z Ltd v A-Z and AA-LL, above. 

3 Oceanica Castelana Armadora S.A. of Panama v Mineralimportexport [1983] 1 W.L.R. 
1294; All E.R. Rev. 1983 at 262 (A. Zuckerman). 

4 [1982] 1 W.L.R. 539. See also Clipper Maritime Co. Ltd of Monrovia v Mineralimportex 
port [1981] 1 W.L.R. 262; Arab Monetary Fund v Hashim (No.2) [1990] 1 All E.R. 673 
(where compliance with disclosure order might incriminate third parties abroad). 

5 Above, para.25-084. 
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1. RESCISSION 

A. General 
The right to rescind is the right of a party to a contract

1
 to have it 

set aside and to be restored to his former position. The contract 
remains valid unless and until rescinded, so that, as we shall see, 
third parties may acquire interests under it in the meantime. This is 
rescission in the strict sense, and must be distinguished on the one 
hand from contracts void ab initio, for example on the ground of 
illegality, and on the other hand from contracts with no inherent 
invalidity which are subsequently discharged by breach.

2
 Rescission 

is not a judicial remedy as such, for it may be achieved by act of the 
parties, nevertheless the assistance of the court is often invoked, for 
example to secure restitution of any property. Equity is more flexible 
than the common law in its view of restitutio in integrum, and can 
effect what is necessary, for example by ordering accounts and 
inquiries

3
 or an allowance for services rendered.

4
 

1 Or voluntary deed; Gibbon v Mitchell [1990] 1 W.L.R. 1304; Dent v Dent [1996] 1 W.L.R. 
683; Wolff v Wolff [2004] S.T.C. 1633. 

2 See Johnson vAgnew [1980] A.C. 367. On the right to rescind for fraud, see Logicrose Ltd v 
Southend United Football Club Ltd [1988] 1 W.L.R. 1256. 

3 Erlanger v New Sombrero Phosphate Co. (1878) 3 App.Cas. 1218. If all that was required 
was a return of money or other property without any adjustments, this could be achieved by 
the common law action for money had and received. 

4 Guinness pic v Sounders [1990] 2 A.C. 663 at 698. 

26-001 
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The party rescinding is entitled to be restored to the position he 
would have been in had the contract not been entered into. He 
cannot recover damages, as that would put him in the position 
he would have been in had the contract been performed.

5
 

B. Grounds for Rescission 

26-002 i. Mistake. While mistake alone may justify refusal of an order 
for specific performance,

6
 mistake alone is not an automatic ground 

for rescission, although a mistake induced by fraud, or by misrepre-
sentation, or deliberately not corrected in a situation that called for 
full disclosure

7
 is a more compelling case than a mistake arising 

without the responsibility of the other party. If two parties enter into 
a contract and one makes a mistake concerning it, the general princi-
ple is that behind the maxim caveat emptor; a party who knows he is 
making a better bargain than the other is under no duty to divulge 
the fact. A party who wishes to secure a form of guarantee as to any 
aspect of the transaction must raise the matter at the time and have it 
dealt with on the basis of representation or a term of the contract. All 
this is inherent in freedom of contract; but it is subject to some limits 
even at common law. For instance, a party cannot remain silent 
when he knows the other party is mistaken as to what the actual 
terms of the contract are

8
; or in certain cases of mistake as to the 

identity of the person contracted with.
9
 

It was until recently established that there was a jurisdiction in 
equity to rescind a contract on the ground of mistake common to 
both parties in circumstances where the contract was valid at com-
mon law. This has now been discredited as inconsistent with the 
decision of the House of Lords in Bell v Lever Bros Ltd.

10
 In that 

case a company gave Bell a "golden handshake" to compensate him 
for the early termination of his contract of service. The company 
then discovered that the contract of service was voidable by reason 
of Bell's breach of fiduciary duty, so that he could have been dis-
missed without compensation. There was no fraudulent conceal-
ment, as Bell's mind was not directed to his breach of duty at the 
time of the compensation agreement. The House of Lords declined 
to rescind the latter agreement. 

5 Redgrave v Hurd (1881) 20 Ch.D. 1. 
6 e.g. Wood v Scarth (1855) 2 K. & J. 33, above, para.24-034. 
7 e.g. Gordon v Gordon (1816) 3 Swan. 400, below, para.26-005. 
8 Smith v Hughes (1871) L.R. 6 Q.B. 597; Hartog v Colin & Shields [1939] 3 All 

E.R. 566. 
9 Cundy v Lindsay (1878) 3 App.Cas. 459; Ingram v Little [1961] 1 Q.B. 31; Lewis v Averay 

[1972] 1 Q.B. 198. 
10 [1932] A.C. 161; (2003) 119 L.Q.R. 625 (C. MacMillan). 
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After Bell the Court of Appeal, in particular Lord Denning, as-
serted a wide equitable jurisdiction to rescind a contract where the 
mistake was not of a character to make the contract void at law. The 
leading case was Solle v Butcher." 

A flat was leased for seven years on an erroneous assumption 
(made by both parties) that structural alterations had taken the 
premises out of the provisions of the Rent Restriction Acts impos-
ing rent control. The lessee sued to recover rent paid in excess of 
the amount permitted by the Act. He failed. The landlord obtained 
rescission of the lease on "just and equitable" terms on the 
ground of mistake. 

For the next half century the courts struggled to define equity's 26-003 
supposed jurisdiction, which required the mistake to be common and 
sufficiently fundamental, and the claimant not to have been "at fault". The 
decision in Bell v Lever Bros Ltd*

2
 was treated as dealing only with the 

position at common law. However, it did not prove possible to define the two 
different kinds of mistake, one operating at law and one in equity, and the 
attempts to do so merely emphasised the confusion. The Court of Appeal 
rejected equity's supposed jurisdiction in Great Peace Shipping Ltd v 
Tsavliris Salvage (International) Ltd.

13
 

The parties entered into a contract to hire a ship to escort a 
damaged ship to port. Both parties wrongly thought that the two 
ships were in close proximity. On discovering that this was not so, 
the defendant repudiated the contract and hired a closer ship, 
refusing to pay the claimant the contractual cancellation fee on 
the ground that the contract could be set aside in equity. The 
Court of Appeal held that equity had no jurisdiction to rescind a 
contract for common mistake. The cancellation fee was, there-
fore, payable. 

A review of the authorities showed that the courts had wrestled to 
reconcile Solle v Butcher

1
* with Bell v Lever Bros Ltd}

5
 The mis-

take in the present case was of the same type as in Bell: the parties 
had agreed on the terms of the contract but had a mistaken assump-
tion. Such a mistake was not enough to make the contract void at 
law. Lord Denning in Solle v Butcher}

6
 where the contract was 

likewise not void at law, had sought to "outflank" Bell. It was, 

11 
[1950] 1 K.B. 671. 

12 
[1932] A.C. 161. 

13 
[2003] Q.B. 679. 

14 
[1950] 1 K.B. 671. 

15 
Above. 

16 
Above. 
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however, inconceivable that the House of Lords in that case would 
have overlooked a right to rescind in equity. The reality was that 
equity had no such jurisdiction. It was not possible to distinguish 
Lord Denning's "fundamental mistake" from Lord Atkin's test in 
Bell for the type of common mistake sufficient to render a contract 
void at law. The effect of Solle v Butcher was not to supplement or 
mitigate Bell, but to say that it was wrongly decided. Thus Solle v 
Butcher could not stand with Bell. While Lord Denning's doctrine 
that equity could rescind on terms was more flexible than the com-
mon law doctrine, legislation would be necessary to achieve this. 

This rejection of equity's "intrusion" into the law on rescission of 
a contract for mistake has been welcomed, although the decision in 
Great Peace Shipping^

1
 has been considered doubtful in terms of the 

doctrine of precedent.
18

 

26-004 ii. Other Grounds. Mistake in a wider sense may give rise to the 
right to rescind, as where the mistake results from a misrepresenta-
tion; similarly in a case of constructive fraud, which embraces the 
doctrines of undue influence and unconscionable bargains. These 
will be discussed below. The right to rescind may also be granted 
expressly by the terms of the contract, which will then govern its 
exercise.

19
 The right to rescind where there has been a substantial 

misdescription in a contract for the sale of land has already been 
discussed.

20
 

26-005 (a) Misrepresentation.™ Where the misrepresentation was 
fraudulent, the contract could be set aside both at common law and 
in equity. "Fraudulent" here means that the misrepresentation was 
made knowingly or recklessly.

22
 It must have been intended to be 

acted upon, and actually have had this result. Equity alone, however, 
gave relief where the misrepresentation was not fraudulent. Such an 
"innocent misrepresentation" was not recognised at common law 
unless it had become a term of the contract.

23
 

It should be noted that mere silence does not constitute a misrep-
resentation unless it creates a false impression by distorting the 
meaning of any positive statement.

24
 Further, there is a duty of 

17 
Above.  

18 
[2002] L.M.C .L.Q.  449 (G.  McMeel ) ;  (2003) 119 L .Q.R .  177 (F.  Reynol ds )  and 180 (S .  
Midwinter);  (2003) 62 C.L.J.  29 (C. Hare);  [2003] Conv. 247 (A. Phang);  [2003] 11 R.L.R.  
93 (J.  Cartwright ).  

19 
See Snel l ,  pp.686-687.  

20 
Above ,  pa ra . 24 -039.  

21 
Only an outl ine can be given here , and reference should be made to the s t andard works on  
contract. 

22 
D eny  v  Pe ek  (1889 )  14  App . Cas .  3 37 .  Da ma ge s  fo r  d ece i t  a re  a l so  a va i l a b l e:  A rch er  v  
Brow n [1985] Q .B.  401;  Sounders  v Edw ards [1987] 1  W.L .R.  1116 .  

23 
See H ei lbu t Sym ons & C o v Buck le ton [1913] A .C.  30 .  

24 
Oakes v Turquand (1867)  L.R.  2  H.L .  325 .  



Rescission 855 

disclosure in the case of a contract uberrimae fidei,
25

 such as con-
tracts of insurance of all kinds,

26
 and contracts for family settle-

ments. Breach of such a duty of disclosure is not a misrepresentation 
within the Misrepresentation Act 1967,

27
 nor does it sound in dam-

ages,
28

 the proper remedy being rescission. Thus in Gordon v Gor-
don

29
 a deed of settlement of property within a family was entered 

into by an eldest son in the belief that he was illegitimate, though a 
younger son knew of a secret marriage of his parents by virtue of 
which the eldest son was legitimate. Lord Eldon held that a duty of 
candour recognised in equity had been breached so that the settle-
ment should be set aside. 

Similar duties may be owed to the court. In Jenkins v Livesey 
(formerly Jenkins),

30
 a divorcing couple agreed that the husband 

would transfer his half-share of the home to the wife, who would 
give up all claims to financial provision. Shortly after this agree-
ment, the wife became engaged to marry a man she had met before 
the agreement. This was not disclosed to the husband nor to her own 
solicitor. The agreement was then embodied in a consent order 
under s.25(l) of the Matrimonial Causes Act 1973. Two days after 
the husband conveyed his share of the home, the wife remarried. 
The House of Lords set aside the consent order. The remarriage 
ended the wife's right to financial provision, thus the husband would 
not have entered into the agreement had it been disclosed. Under 
s.25(l) the court must have regard to all the circumstances, and 
therefore a duty is owed to the court to make full and frank disclo-
sure of material facts to the other party and to the court. But not 
every failure to disclose would result in the setting aside of the 
order. The test was whether the order was substantially different 
from that which would have been made upon full disclosure. 

As far as innocent misrepresentation was concerned, equity's ju-
risdiction depended on the force of the misrepresentation on the 
claimant's mind rather than the mental state of the defendant when 

5 Or where a fiduciary or other similar special relationship exists between the contracting 
parties; van Gestel v Cann, The Times, August 7, 1987; Guinness pic v Sounders [1990] 2 
A.C. 663. 

6 Also company prospectuses. See London Assurance Co v Mansel (1879) 11 Ch.D. 363, and 
Kindersley V.C.'s well-known judgment in The New Brunswick and Canada Railway and 
Land Company v Muggeridge (1860) 1 Dr. & Sm. 363 at 381. 

7 Banque Keyser Vllman S.A. v Skandia (U.K.) Insurance Co Ltd [1990] 1 Q.B. 665 at 
789-790; affirmed [1991] 2 A.C. 249. 

8 ibid.'. Bank of Nova Scotia v Hellenic Mutual War Risks Association (Bermuda) Ltd [1990] 
1 Q.B. 818. 

'(18)6) 3 Swan 400. 
0 [1985] A.C. 424. See (1985) 44 C.LJ. 202 (R. Ingleby); All E.R.Rev. 1985 at 175 (S. Cret- 

ney). The decision is based on the requirements of s.25, rather than the concept of uberrima 
fides in the agreement for a consent order. 
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he made it, or on the relative importance of the fact misrepresented 
to the contract as a whole. Thus a claimant seeking rescission on this 
ground did not have to prove negligence or any other degree of fault 
in the defendant but only the fact of his own reliance on the state-
ment, and its untruth. 

26-006 Until the Misrepresentation Act 1967 the claimant could re -
scind,

31
 or possibly resist specific performance, but he could not 

recover damages on the basis of an innocent misrepresentation. 
Since that Act, however, the claimant may recover damages under 
s.2(l) for an innocent misrepresentation unless the defendant had 
reasonable grounds to believe and did believe that the statement was 
true.

32
 The measure of damages is the same as that which applies to a 

fraudulent misrepresentation.
33

 By s.2(2), damages may be 
awarded in lieu of rescission wherever the court thinks it would be 
equitable to do so, having regard to the nature of the misrepresenta-
tion and the loss that would be caused by it if the contract were 
upheld, as well as the loss that rescission would cause to the defen-
dant. Damages may be awarded under s.2(2) although the misrepre-
sentation was wholly innocent, (i.e. non-negligent). The measure is 
as in contract, and is thus different from the measure of damages 
under subs.(l).

34
 The result intended would seem to be that damages 

are the most suitable remedy in cases of misrepresentations inducing 
a contract, save where the facts reveal a real justification for there 
being rescission of the contract as well. A term in the contract 
purporting to restrict or exclude liability for misrepresentation is of 
no effect except insofar as it satisfies the requirement of reasonable-
ness as stated in s.ll(l) of the Unfair Contract Terms Act 1977.

35 

Equity's remedy of rescission now forms part of a hierarchy of 
remedies for misrepresentation that are available generally to a 
claimant, instead of being the only and not always very apposite 
remedy available in the absence of fraud. It is thus now more impor-
tant as a supplementary than as a basic remedy. The history and 
rationale of the remedy are, however, of interest in considering  

' See generally Redgrave v Hurd (1881) 20 Ch.D. 1. 
'See Laurence v Lexcourt Holdings Ltd [1978] 1 W.L.R. 1128; Walker v Boyle [1982] 1 

W.L.R. 495; Government of Zanzibar v British Aerospace (Lancaster House) Ltd [2000] 1 
W.L.R. 2333. ' Royscot Trust Ltd v Rogerson [1991] 2 Q.B. 297; (1991) 107 L.Q.R. 547 (R. 

Hooley). But 
the correctness of Royscot was left open in Smith New Court Securities Ltd v Scrimgeour 
Vickers (Asset Management) Ltd [1997] A.C. 254; (1997) 56 C.LJ. 17 (J. Payne). See also 
East v Maurer [1991] 1 W.L.R. 461 (loss of profits); (1992) 108 L.Q.R. 386 (J. Marks); 
(1994) 110 L.Q.R. 35 (P. Chandler); ClefAquitaine SARL v Laporte Materials (Barrow) Ltd 
[2001] Q.B. 488 (reduced profits). 1 William Sindall pic v Cambridgeshire CC [1994] 1 

W.L.R. 1016; (1995) 111 L.Q.R. 60 (H. 
Beale); (1995) 54 C.L.J. 17 (A. Oakley). ' s.3, as amended by the 1977 Act. See 

Walker v Boyle [1982] 1 W.L.R. 495. 
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rescission for mistakes not induced by misrepresentation, discussed 
in the earlier part of this section. 

(b) Undue Influence.
36

 Under the head of constructive fraud,
37

 26-007 
equity recognises a wide variety of situations in which intervention is 
justified by reason of a defendant's influence or dominance over the claimant 
in procuring his execution of a document (such as a settlement) or his 
entering into an obligation; equity's intervention here is independent of any 
question of the accuracy of information supplied to the claimant. Equity 
intervenes in such cases, not because, as is the case with misrepresentations, 
the defendant has positively (albeit innocently) misled the claimant on a 
particular and relevant point of fact, but because the defendant had caused the 
claimant's judgment to be clouded, with the result that he has failed to 
consider the matter as he ought. The right to set aside the transaction arises 
without the claimant having to show that he or she would have acted 
differently in the absence of undue influence.

38
 

Actual threats, or physical duress, are remedied both at law and in 
equity, but equity's view is the wider. Where threats have made it 
impossible for the claimant either to consider the relevant matter 
normally or to feel a free agent, as when a son was threatened with 
disclosure to his sick father of the forging of the father's signature 
by his brother, equity will intervene.

39
 But influence by means other 

than threats is the more usual type of case. It is possible for a 
defendant to have obtained almost complete domination over the 
mind of another,

40
 but in most cases the undue influence is exerted 

only to secure a specific objective.
41

 The varieties of methods are 
infinite also; they may range from developing a sense of complete 
confidence

42
 over many years to quick seizure of an opportunity 

presented by a defendant's weakness. In Tufton v Sperni,
43

 the 
claimant was prevailed upon to buy a house from the defendant at an 
over-value and at the same time to make it available to the defendant 

' See generally Keeton and Sheridan's Equity (3rd ed.), pp.255 et seq.; [1985] Conv. 387 
(C. Barton and P. Rank); (1988) 2 Trust Law & Practice 98 (S. Foster); Halliwell, Equity 
and Good Conscience in a Contemporary Context, Ch.3. 7 See Snell, pp.610 et seq.\ 

O'Sullivan v Management Agency and Music Ltd [1985] Q.B. 
428, at 455; Mander v Evans [2001] 1 W.L.R. 2378. s UCB Corporate Services Ltd v Williams 

(2003) 1 P. & C.R. 12. However, this question is 
relevant to the quantification of any loss. ' Mutual Finance Co v Wetton [1937] 2 K.B. 389; 

Barton v Armstrong [1976] A.C. 104. See 
(1939) 3 M.L.R. 97 (W. Winder). 

11 Smith v Kay (1875) 7 H.L.Cas. 750; Morley v Loughnan [1893] 1 Ch. 736. ' Lyon v Home 
(1868) L.R. 6 Eq. 655. '- Tate v Williamson (1866) L.R. 2 Ch.App. 55. ' [1952] 2 T.L.R. 516. 
See also Langton v Langton [1995] 2 F.L.R. 890 (father pressured to 

make gift of house). 
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26-008 

on a lease on absurdly favourable terms. The Court of Appeal, in 
rescinding the transaction, emphasised that these cases cannot be 
categorised, but are all variations on the one theme of undue

44
 use of a 

mental domination possessed or gained over another. Undue influ-
ence may be exercised by a corporation, although there may be no 
special personal relationship with any individual representative.

45 

The novel point as to whether undue influence could be exercised by 
an unincorporated association arose in Roche v Sherrington,

46
 where 

the claimant had been a member of Opus Dei (an international 
Roman Catholic association) for some years. After leaving, he 
sought repayment of gifts to the association on the basis of undue 
influence. Slade J. held it to be arguable that a transaction between 
an individual and an unincorporated association might give rise to a 
presumption of undue influence on the part of the members. But the 
action was dismissed as it had been brought against the defendant as 
representative of all present members, including many persons who 
were not members at the time of the gifts. 

There are two categories of cases; first, those in which equity 
presumes undue influence. While the presumption does not apply to 
every relationship of trust and confidence,

47
 it does arise in certain 

well defined cases such as parent and child, guardian and ward, 
doctor and patient, religious adviser and pupil,

48
 and other situations 

where it is shown that a similar relationship of confidence existed.
49 

Here equity requires positive evidence that no undue influence was 
in fact exerted, and it is not enough to show that there was no 
"sinister" conduct on the part of the defendant.

50
 Secondly, in cases 

outside this category equity requires positive proof of influence  

4 It may be undue without being for personal gain, as where a parent's influence leads to an 
improvident settlement by a child that is only of marginal benefit to the parent: Bullock v 
Lloyds Bank [1955] Ch. 317. 

5 See Lloyds Bank Ltd v Bundy [1975] Q.B. 326. 
5 [1982] 1 W.L.R. 599. 
7 National Westminster Bank pic v Morgan [1985] A.C. 686; Goldsworthy v Brickell [1987] 

Ch. 378. 
5 Allcard v Skinner (1887) 36 Ch.D. 145 (nun and mother superior); Huguenin v Baseley 

(1807) 14 Ves. 273. 
}Re Craig [1971] Ch. 95 (aged widower and secretary); Lloyd's Bank Ltd v Bundy (above), 

(banker and aged customer); O'Sullivan v Management Agency and Music Ltd [1985] Q.B. 
428 (manager and entertainer); Re Brocklehurst [1978] Ch. 14 at 42; Simpson v Simpson 
[1992] 1 F.L.R. 601 (incapacitated elderly husband and younger wife); Goldsworthy v 
Brickell [1987] Ch. 378 (elderly farmer and manager); Cheese v Thomas [1994] 1 W.L.R. 
129 (elderly uncle and great nephew); Langton v Langton [1995] 2 F.L.R. 890 (vulnerable 
ex-convict and son); Mahoney v Purnell [1996] 3 All E.R. 61 (elderly father-in-law and 
son-in-law); Hammond v Osborn [2002] W.T.L.R. 1125 (elderly man and carer). See also 
Mathew v Bobbins (1980) 41 P. & C.R. 1 (there is no presumption of undue influence 
arising from the relationship of master and servant or landlord and tenant). 

3 Hammond v Osborn [2002] W.T.L.R. 1125; [2003] L.M.C.L.Q. 145 (K. Scott); (2003) 119 
L.Q.R. 34 at 36 (P. Birks); Niersmans v Pesticcio [2004] W.T.L.R. 699; (2005) 121 L.Q.R. 
29 (N. Enonchong). 
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having actually been exerted.
51

 But in all cases the question is 
whether a defendant has taken advantage of his position, or has been 
assiduous not to do so. Many cases turn on whether a defendant 
discouraged independent legal advice or proceeded in such a way as 
to make it unlikely that the claimant would think of taking it.

52
 For, as 

with many of the flexible remedies of equity, a defendant is not 
placed under an absolute bar by virtue of this equitable obligation, 
but has to adopt proper steps, in view of the obligation, if he wishes to 
proceed in certain ways. So a genuine insistence on independent 
legal advice from a fully informed adviser is a natural means of 
repudiating a charge of having exerted undue influence, even in a 
case where the possibility of influence was strong

53
 and especially 

where there is a conflict of interest and duty.
54

 But the presumption of 
undue influence is not rebuttable only by establishing insistence on 
independent legal advice (which, however, does not always suffice to 
rebut the presumption

55
); it may also be rebutted by showing that a 

gift was a "spontaneous and independent act".
56

 In any event, the 
presumption will not operate unless the gift is so large or the transac-
tion so improvident that it cannot reasonably be accounted for on 
grounds of friendship, relationship, charity or other motives.

57
 

Most of the illustrations relate to situations of special relationship 
existing between particular people, and often involve settlements of 
property. The principle is less often seen in operation in commercial 
matters, where it has had little impact in derogating from the more 
widely applicable principle that lies behind the maxim caveat emp-
tor.

58
 Mere inequality of bargaining power, which is a relative con-

cept, does not justify interference with a commercial transaction. 
There is rarely absolute equality, and the court only interferes in 

1 As in the case of gifts by will, where no presumption of undue influence arises by reason of 
the relationship of the parties. See Mellows, The Law of Succession (5th ed.), pp.53 et seq.; 
(2004) 120 L.Q.R. 617 (P. Ridge). There is no presumption of undue influence between 
husband and wife, although a transaction may be set aside if a relationship of confidence is 
shown to have existed, or failing that, on proof of undue influence; Bank of Montreal v 
Stuart [1911] A.C. 120; Kingsnorth Trust Ltd v Bell [1986] 1 W.L.R. 119; Simpson v 
Simpson, above; Midland Bank pic v Shephard [1988] 3 All E.R. 17; [1989] Conv. 63 (B. 
Dale). 

2 Baker v Monk (1864) 4 De GJ. & S. 388; Backhouse v Backhouse [1978] 1 W.L.R. 243; 
Cresswell v Potter (1968); [1978] 1 W.L.R. 255n. 

3 See Zamet v Hyman [1961] 1 W.L.R. 1442 at 1445-1446; Banco Exterior International SA 
v Thomas [1997] 1 W.L.R. 221. 

4 Lloyds Bank Ltd v Bundy [1975] Q.B. 326. 
5 Credit Lyonnais Bank Nederland NV v Burch [1997] 1 All E.R. 144 (because the influence 
may cause the advice to be disregarded); Claughton v Price (1998) 30 H.L.R. 396; Niers- 
mans v Pesticcio, above; cf. Banco Exterior International SA v Thomas, above, at 230. 

5 Re Brocklehurst [1978] Ch. 14. See also Simpson v Simpson [1992] 1 F.L.R. 601; Gold- 
sworthy v Brickell [1987] Ch. 378. 1 Goldsworthy v Brickell [1987] Ch. 378; (1987) 104 

L.Q.R. 160; All E.R.Rev. 1987, p.311 
(M. Furmston). * "Extravagant liberality and immoderate folly do not provide a passport to 

equitable relief," 
per Evershed M.R. in Tufton v Sperni [1952] 2 T.L.R. 516 at 519. 
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26-009 

exceptional cases as a matter of common fairness.
59

 The principles 
of undue influence have generally been discussed in the types of 
transaction which attracted equity's particular attention in the nine-
teenth century, such as the cases on bargains with expectant heirs, 
and the modern form of such cases. These include cases where a 
beneficiary under a trust, who, although past the age of majority, is 
still subject to parental influence, and is persuaded to use his fortune 
to support the family finances

60
; or where a secretary companion 

takes advantage of her dominance of a vulnerable old man
61

; or 
where an elderly farmer grants a tenancy on terms disadvantageous 
to himself to the manager upon whom he relies.

62
 Bridge L.J. sum-

marised these cases as those in which there is a "duty on the donee 
to advise the donor, or a position of actual or potential dominance of 
the donee over the donor."

63
 But there was no such position of 

dominance in Re Brocklehurst,
64

 where an "autocratic and eccentric 
old gentleman" made a valuable gift of shooting rights to the defen-
dant, a "subservient garage proprietor." The relationship was not 
one of confidence and trust such as to give rise to a presumption of 
undue influence. 

The House of Lords reviewed the doctrine in National Westmin-
ster Bank v Morgan,

65
 where a husband and wife mortgaged their 

home to the bank to secure a loan to the husband, who was in 
difficulties with his business. The wife claimed that the bank man-
ager had exercised undue influence in obtaining her signature during 
a visit to the home. Although the wife had not received independent 
legal advice before signing, her claim failed because the relationship 
never went beyond the normal business relationship of banker and 
customer, nor was the transaction disadvantageous to the wife. The 
principle which justifies setting a transaction aside for undue influ-
ence is the victimisation of one party by the other. The party alleging 
undue influence must show, it was said, that the transaction was 
manifestly disadvantageous to him (which will, of course, be easier 
to establish in cases of gifts). While there are no precisely defined 
limits to the equitable jurisdiction to relieve against undue influence, 

9 Alec Lobb (Garages) Ltd v Total Oil G.B. Ltd [19S5] 1 W.L.R. 173; (1985) 101 L.Q.R. 306. 
The cases where a commercial transaction such as a mortgage may be set aside because the 
mortgagee has constructive notice of undue influence exerted by a third party are discussed 
below; below. a Re Coomber [1911] 1 Ch. 732 at 726, 727; Bullock v Lloyds Bank Ltd 

[1955] Ch. 317; Re 
Pauling's S.T. [1964] Ch. 303. 1 Re Craig [1971] Ch. 95; Hammond v Osborn [2002] 

W.T.L.R. 1125 (large gifts by elderly 
man to his carer). 

1 Goldsworthy v Brickell [1987] Ch. 378. 3 Re Brocklehurst [1978] Ch. 14 at 41. * [1978] 
Ch. 14 (Lord Denning M.R. dissented). 5 [1985] A.C. 686; (1985) 101 L.Q.R. 305 and (1985) 
44 C.L.J. 192 (N. Andrews); (1985) 48 

M.L.R.   579   (D.   Tiplady);   All   E.R.   Rev.   1985   at   20   (N.   Palmer)   and   at   89 
(M. Furmston). 
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the doctrine is sufficiently developed not to need the support of a 
principle of inequality of bargaining power. This decision, in reject-
ing the broad approach of inequality of bargaining power, restricted 
the scope of the doctrine of undue influence. 

The requirement of manifest disadvantage proved troublesome, 
especially where a wife was seeking to set aside (on the basis of 
undue influence) a charge over the matrimonial home to secure a 
loan made to assist the husband's business. If the loan was the only 
way to keep the business afloat, the wife had difficulty in showing 
that it was to her manifest disadvantage even though the business 
ultimately failed.

66
 "Manifest" means "clear and obvious", on an 

objective view as at the date of the transaction. It may be small, so 
long as it is more than de minimis. The House of Lords has held that 
manifest disadvantage need not be shown in cases of actual, as 
opposed to presumed, undue influence.

67
 It was considered that 

National Westminster Bank v Morgan
68

 did not intend to lay it down 
as a universal requirement, and that there was no logic in requiring it 
in a case of actual undue influence, which is a species of fraud. The 
requirement of manifest disadvantage remains in cases of presumed 
undue influence.

69
 Lord Nicholls, however, has said that the "manifest 

disadvantage" terminology should be discarded. The necessary 
element is that the transaction is not readily explicable by the rela-
tionship of the parties.

70
 

An important question which has arisen in the context of mort-
gages and guarantees is whether the creditor should be prejudiced by 
any misrepresentation or undue influence exercised by the debtor 
over a third party who executes the mortgage or guarantee in favour 
of the creditor, or agrees to give priority to the mortgagee. As a 
general rule, a creditor owes no duty to the debtor's surety or guar-
antor to ensure that the third party understands the transaction and 
has given a free and informed consent. The transaction will, how-
ever, be set aside if the creditor had actual or constructive notice at 
the time of the execution of the security that the third party's consent 
was procured by the undue influence or misrepresentation of the 
debtor. Likewise in the very rare case where the creditor has made 
the debtor its agent in procuring the execution of the security 
by the third party (agency not being established merely by reason 
that the creditor has left it to the debtor to procure the execution), 

66 See  Nat ional  Westmins t e r  Ban k  p i c  v  Leggat t  [2 001 ]  1  F .L .R .  563 .  
67 C I BC  Mo rt ga g e s  p i c  v  P i t t  [ 19 9 4 ]  1  A .C .  2 00 .  
68 

[1985] A.C. 686.  
69 

See  C h e e s e  v  T h o m a s  [1994 ]  1  W.L . R .  129 ,  be l ow ,  pa ra . 2 6 -01 7  ( t r ans ac t i on  se t  a s i de  
where elderly man aged 86 spent  £43,000 to buy an insecure r ight  to  reside in  a part i cular  
house for l i fe);  Mahoney  v  Pumel l  [1996] 3 All  E.R.  61;  D unbar Bank  pi c  v  Nadeem [1998]  
3  Al l  E .R .  876;  (1999)  115  L .Q .R .  213 (A .  Chandle r ) .  

70 Royal Bank of Scotland pic v Etridge (No.2) [2002] 2 A.C. 773. 
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and the debtor has been guilty of undue influence or misrepre-
sentation. 

26-010 These propositions were confirmed by the House of Lords in 
Barclays Bank pic v O'Brien,

71
 where the principles were fully 

reviewed. In that case a wife (who was neither uneducated nor 
vulnerable) executed a charge securing her husband's unlimited 
guarantee of a company's liability to the bank. Owing to her hus-
band's misrepresentation, she thought it was a temporary security 
for the sum of £60,000. The wife did not read the documents before 
signing. It was held that the bank could not enforce the charge 
because it had constructive notice of the wife's right to set aside the 
transaction. Such cases involved a consideration of two questions: 
was the creditor put on inquiry as to the existence of undue influ-
ence, misrepresentation or other legal wrong and, if so, had the 
creditor taken reasonable steps to ensure that the third party under-
stood the transaction? If reasonable steps had not been taken, the 
creditor would have constructive notice of the third party's right to 
set aside the transaction, which would be accordingly unenforceable 
by the creditor. Where a wife charged her property or stood surety 
for her husband's debt, the creditor would be put on inquiry by a 
combination of two factors: first, the transaction on its face was not 
to the wife's financial advantage; secondly, although there was no 
presumption of undue influence between husband and wife, there 
was a substantial risk that the husband had committed a legal or 
equitable wrong entitling the wife to set aside the transaction. The 
principle was not confined to wives, but extended to cohabitants

72 

(including homosexual couples), provided the creditor was aware of 
the cohabitation, and other relationships may be included.

73
 It was 

emphasised, however, that the principle did not apply to a third party 
who merely misunderstood the transaction, without wrongdoing by 
the debtor. It has since been confirmed that the doctrine may be 
invoked by husbands also, although as a matter of evidence a hus-
band may find it harder to persuade the court that he left his affairs 
to his wife.

74
 

1 [1994] 1 A.C. 180. The bank had recovered £60,000, and the appeal did not deal with that. 
See generally Restitution and Banking Law (F. Rose ed.), Chs 3, 4; [1999] R.L.R. 1 (J. 
Cartwright); [1999] Conv. 176 (M. Draper); Fehlberg, Sexually Transmitted Debt. 

2 See also Massey v Midland Bank pic [1995] 1 All E.R. 929 (couple not cohabiting but 
longstanding relationship); Allied Irish Bank pic v Byrne [1995] 2 F.L.R. 325 (divorced but 
partly reconciled). This reflects the Code of Banking Practice. 

' The House of Lords approved Avon Finance Ltd v Bridger [1985] 2 All E.R. 281 (vulner-
able elderly parents and adult son). See also Credit Lyonnais Bank Nederland NV v Burch 
[1997] 1 All E.R. 144 and Steeples v Lea (1998) 76 P. & C.R. 157 (employer and employee 
whose relationship gave rise to a presumption of undue influence); National Westminster 
Bank pic vAmin [2002] 1 F.L.R. 735; [2002] Conv. 499 (M. Haley); All E.R. Rev. 2002, 
p.342 (J. Holland) (parents who secured son's debt spoke only Urdu). 

' Barclays Bank pic v Rivett [1999] 1 F.L.R. 730. 
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Where the creditor is put on inquiry,
75

 the next question, as men-
tioned above, is whether it can prove that it has taken reasonable 
steps to ensure that the third party understood the transaction. The 
guidelines given in O'Brien were that, unless the circumstances 
were exceptional, the creditor must warn the third party, at a meeting 
not attended by the debtor, of the potential liability and risks, and 
must advise the third party to take independent legal advice. Cases 
involving transactions entered into before the formulation of these 
guidelines are dealt with on their merits. As we will see, the House 
of Lords has recently revised the guidelines.

76
 

Some older authorities had treated the wife as having a "special 
equity" deserving of extra protection. Lord Browne-Wilkinson in 
Barclays Bank pic v O 'Brien,

77
 rejecting this theory, considered the 

true basis to be the doctrine of notice, which "lies at the heart of 
equity."

78
 Although his Lordship spoke in terms of earlier rights 

prevailing against later rights, it must be emphasised that it is not the 
traditional doctrine of notice which is at work here, because there is 
only one transaction, and not a contest between a prior interest and a 
later one. The concept is that a party to a contract may lose the 
benefit of his contract, entered into in good faith, if he ought to have 
known that the other's concurrence had been procured by the mis-
conduct of a third party.

79
 The doctrine of notice is applied in this 

extended sense, and for that reason is equally applicable to cases of 
registered title.

80
 

Lord Browne-Wilkinson was concerned to hold a fair balance 26-011 
between the vulnerability of wives (and others) and the practical problems of 
lenders. This factor was particularly significant in the contemporaneous 
decision of the House of Lords in CIBC Mortgages pic v Pitt,

81
 where a 

husband exercised undue influence in relation to a mortgage to secure a joint 
loan of £150,000 to himself 

75 
The burden of proving construct ive notice i s on the wife;  Barclays Bank v Boulter [1999] 1  
W.L .R .  1919;  [2000] Conv.  43 (M.  Thompson);  [2000] R .L.R.  114 (K.  Ba rke r) .  

76 
Below,  para .26-012.  

77 
Above.  The "special  equity" approach  has been preferred in  Aust ral i a;  Garcia v National  
Australia Bank Ltd (1998) 72 A.L.J .R.  1243;  (1999) 115 L.Q.R. 1  (S.  Gardner);  (1999) 62  
M . L . R .  6 0 4  ( E .  S t o n e ) ;  [ 1 9 9 9 ]  L . M . C . L . Q .  3 2 7  ( M .  B r y a n ) ;  [ 2 0 0 0 ]  R . L . R .  1 5 2  ( M .  
Brown).  

78 
[1994] 1  A.C.  180 at  195.  

79 
Royal Bank o f  Sco t land p ic v E tridge  (N o.2) [2002] 2  A.C .  773.  

80 
Above,  para .1-048. See All  E.R.  Rev. 1993,  367 (W.  Swadling);  (1994) 144 N.LJ. 765 (P.  
O'Hagan);  [1994] Conv.  421 (M.  Dixon and C.  Harpum);  [1995] Conv. 250.  (P. Sparkes) ;  
(19 95)  5 4  C .L J .  280  ( A .  La wso n)  an d  536  ( J .  Mee ) ;  (199 5)  15  L . S .  35  ( G .  Ba t t e r s by) ;  
[19 96]  Con v .  34  ( J .  H ow el l ) .  Fo r  t he  pos i t i on  whe re  t he  deb t o r  was  n o t  a  pa r t y  t o  t he  
t r a n sa c t i o n   i n   qu e s t i o n ,   s ee  B a n c o  E x t e r i o r  I n t er n a t i o n al  S A  v  T h om a s   [1 9 9 7]    1  
W.L.R.  221. 

81 
[1994] 1  A.C.  200;  (1994) 57 M.L.R.  467 (B.  Fehlberg);  [1994] 2  R.L.R.  3  (S.  Cretney) .  
See also Britannia Building Society v Pugh [1997] 2 F.L.R. 7;  Scotl ife Home Loans (No.2)  
Ltd v Hedworth (1996) 28 H.L.R.  771  (not  set  aside where in  fact  used fo r  joint  bene fi t ,  
cont rary to  st ated purpose);  Chafer v Mortgage Agency Services Number Two Ltd (2004) 1  
P. & C.R. 4 . 
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and his wife. The loan application stated that the money was re-
quired to pay off an existing mortgage and to buy a holiday home. 
After paying off the prior mortgage the husband used the surplus in 
unsuccessful speculation on the stock market. The wife, who had not 
read the documents nor received separate advice, failed to set aside 
the mortgage. The bank was not put on inquiry because it was a joint 
loan and, in contrast with the surety cases, there was nothing to 
indicate that it was not for their joint benefit. To have decided 
otherwise would have had the detrimental result in practice of re-
stricting the availability of joint mortgage loans for the purchase of 
homes. The mere fact that the loan is joint will not, however, auto-
matically disapply the principle of Barclays Bank pic v O'Brien,

82
 if 

in substance the situation is one of suretyship,
83

 or if the stated 
purpose is for the couple's joint benefit but the creditor knows that 
the money will be used for the husband's sole benefit,

84
 or knows 

that the benefit to the wife is disproportionately small in comparison 
with her potential liability.

85
 A loan to a company whose shares are 

held by the husband and wife is not to be treated as a joint 
loan.

86
 

It was held by the Court of Appeal in TSB Bank pic v Camfield
87 

that where a third party has established the right to set aside a 
transaction against the creditor, the right is absolute. The court will 
not impose terms which make the security or guarantee partially 
enforceable. Thus where the husband misrepresented that the secu-
rity was limited to £15,000, but in fact it was unlimited, the wife had 
no liability even as to the £15,000. Although the court recognised 
the "abstract justice" of partial enforcement, the position was the 
same as any other case where a person was affected by notice of 
another's rights. The right to rescind is that of the third party, who 
does not need to ask the court for equitable relief, to which terms 
may be attached. In Camfield, however, the wife received no benefit 

2 [1994] 1 A.C. 180. 
3 Allied Irish Bank pic v Byrne [1995] 2 F.L.R. 325 (joint loan but bank aware that for benefit 
of  husband).   See   also   [1994]   Conv.    140   (M. Thompson);   (1994)   53   C.L.J.   21 
(M. Dixon). 

* Halifax Mortgage Services Ltd v Stepsky [1996] Ch. 207 (not set aside because knowledge 
of borrowers' solicitor acquired before instructed by lender not imputed to lender). 

5 Goode Durrant Administration v Biddulph (1994) 26 H.L.R. 625 (joint loan to spouses and 
company but wife entitled only to 2.5 per cent shareholding); (1994) 24 Fam. Law 675 
(S. Cretney). 

5 Royal Bank of Scotland pic v Etridge (No.2) [2002] 2 A.C. 773. See also Bank of Cyprus 
(London) Ltd v Markou [1999] 2 All E.R. 707. 

7 [1995] 1 W.L.R. 430; [1995] Conv. 325 (A. Dunn); (1995) 111 L.Q.R. 555 (P. Ferguson); 
All E.R. Rev. 1995, 450 (W. Swadling); [1996] R.L.R. 71 (L. Proksch); (2002) 61 C.L.J. 
301 at 309 (P. Watts); Castle Phillips Finance v Piddington (1995) 70 P. & C.R. 592; De 
Molestina v Ponton [2002] 1 Lloyd's Rep. 271. The point did not arise in Barclays Bank pic 
v O'Brien [1994] 1 A.C. 180; above, para.26-010, n.71. Camfield has been rejected in 
Australia; Vadasz. v Pioneer Concrete (S.A.) Pty Ltd (1995) 184 C.L.R. 102; (1997) 113 
L.Q.R. 16 (D. O'Sullivan); (2000) 59 C.L.J. 509 (J. O'Sullivan). 
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from the transaction and thus had nothing to restore under the resti-
tutio in integrum principle.

88
 The Court of Appeal subsequently 

confirmed in Dunbar Bank pic v Nadeenf
9
 that the restitutio princi-

ple applies in these cases where the wife has received a benefit, 
although on the facts it did not arise because the wife failed to set 
aside the mortgage. Where, however, a joint mortgage on the home 
is set aside by the wife, it may take effect as a charge on the 
husband's equitable interest, and in any event the creditor may bring 
about a sale of the home by making the husband bankrupt.

90
 A wife 

who has recognised the validity of the charge in matrimonial pro-
ceedings is precluded from asserting its invalidity in possession 
proceedings.

91
 

As stated above, the requirements laid down in Barclays Bank pic 
v O 'Brien, which a creditor with constructive notice must satisfy in 
order to establish that reasonable steps have been taken to ensure 
that the third party understood the transaction, apply in their full 
rigour only to post-O'Brien transactions. Subsequent decisions 
treated creditors somewhat leniently in this regard.

92
 

The House of Lords reviewed the principles again in Royal Bank 
of Scotland pic v Etridge (No.2),

93
 setting out clear and simple 

procedures to be operated by banks (and other lenders) in these 
cases. Where the circumstances are such that the bank has been put 
on enquiry, it must take reasonable steps to satisfy itself that the 
implications of the proposed transaction have been meaningfully 
explained to the wife. The bank should ask the wife who she wants 
to act for her, and should explain that it will require confirmation 
from the solicitor that he has advised her. It must always obtain such 
confirmation in writing. What must be confirmed is that the solicitor 
has explained the nature, effect and risks of the transaction, not that 

26-012 

* Below, para.26-017. 
' [1998] 3 All E.R. 876 (loan for purpose of acquiring lease in joint names); criticised in All 

E.R. Rev. 1998, pp.407-8 (P. Birks and W. Swadling), where the result is said to be "barely 
intelligible". See also Barclays Bank pic v Caplan (1999) 78 P. & C.R. 153, where a 
mortgage not vitiated by undue influence could be severed from later extensions of the 
liability which were so vitiated. 

3 Zandfarid v Bank of Credit and Commerce International S.A. (in liquidation) [1996] 1 
W.L.R. 1420; Alliance & Leceister pic v Slayford [2001] 1 All E.R. (Comm) 1. See also 
Albany Home Loans Ltd v Massey, The Times, February 14, 1997 (possession proceedings 
against H to be adjourned where W has arguable O'Brien defence). 

1 First National Bank pk v Walker [2001]   1  F.L.R. 505; (2001) 60 C.L.J. 250 (M. 
Oldham). 

2 (1994) 24 Earn. Law 563 (S. Cretney); (1995) 111 L.Q.R. 51 (A. Chandler); [1995] Conv. 
148 (J. Mee); [1995] 7 C.EL.Q. 104 (M. Oldham); (1995-96) 6 K.C.L.J. 108 (P. Giliker); 
(1996) 59 M.L.R. 675 (B. Fehlberg). 

' [2002] 2 A.C. 773; (2002) 61 C.L.J. 29 (M. Oldham); (2002) 65 M.L.R. 435 (R. Bigwood); 
[2002] Conv. 174 (M. Thompson) and 456 (G. Andrews); (2002) 118 L.Q.R. 337 (D. 
O'Sullivan); [2002] L.M.C.L.Q. 231 (A. Phang and H. Tjio); [2002] 10 R.L.R. 100 (D. 
Capper). 
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26-013 

he has satisfied himself that there has been no undue influence or 
misrepresentation. If the bank does not itself wish to have a meeting 
with the wife, it must provide the relevant financial information to 
the solicitor. If the bank suspects wrongdoing, it must tell the solici-
tor. The solicitor who advises the wife may also be acting for the 
husband or the bank, but when advising the wife (at a meeting not 
attended by the husband), he will be concerned only with her inter-
ests. The bank is entitled to assume that the solicitor has done his job 
properly. If he has not, the wife's remedy is against him.  

Thus the emerging principle is that a wife who has received 
independent legal advice will rarely succeed in setting aside the 
security. On the other hand, the terms of the transaction may be so 
manifestly disadvantageous (as where a junior employee mortgaged 
her home to the bank to secure an unlimited guarantee of her em-
ployer's overdraft) that the creditor cannot be said to have taken 
reasonable steps even if it ensured that the third party took inde-
pendent legal advice, if it must have known that no competent 
solicitor could have advised the third party to enter into the trans-
action.

94
 

One significant feature of Royal Bank of Scotland pic v Etridge 
(No.2)

95
 was the extension by Lord Nicholls of the principles dis-

cussed above to all "non-commercial" relationships. His Lordship 
considered that in future banks should regulate their affairs on the 
basis that they would be put on enquiry where the relationship 
between the surety and the debtor was non-commercial, and that this 
would impose only a modest burden on them. 

After previous doubts it has been held by the House of Lords in 
Smith v Governor and Company of Bank of Scotland

96
 that these 

principles apply also in Scotland, although Lord Jauncey distin-
guished undue influence and misrepresentation, doubting whether it 
can be said in Scots law that one class of persons is more likely than 
any other to make a misrepresentation.

97
 It was suggested that the 

doctrine rests on the principle of good faith rather than notice: good 
faith requires a creditor to give advice where it should reasonably 
suspect that the intimate relationship might undermine the validity 
of the transaction. Another view is that the courts are simply laying 

1 Credit Lyonnais Bank Nederland NV v Burch [1997] 1 All E.R. 144; (1997) 113 L.Q.R. 10 
(H. Tjio); (1997) 147 N.L.J. 726, 767 (A. Pugh-Thomas); (1997-98) 8 K.C.L.J. 139 (J. 
Phillips); (1997) 56 C.L.J. 60 (M. Chen-Wishart); (1997) 9 C.F.L.Q. 173 (M. Haley); 
National Westminster Bank pic v Breeds [2001] Lloyd's Rep. Bank 98. 

! Above. 
5 [1997] 2F.L.R. 862. ' ibid., at 866. See also (1998) 114 L.Q.R. 17 (C. Rickett), suggesting 
that the doctrine could 

be based on the creditor's equitable duty of care to safeguard the interests of persons with 
whom it deals who come from a particular class at risk. 



Rescission 867 

  

down a code of practice for a species of transaction which is re-
garded as unsafe to leave to the normal bargaining process.

98
 

The review of this area by the House of Lords in Barclays Bank 
pic v O'Brien" and Royal Bank of Scotland pic v Etridge (No.2)' 
leaves some matters still uncertain, in particular the relationship 
between cases of presumed undue influence, where "manifest disad-
vantage" is still required, and cases of breach of fiduciary duty, 
where transactions can be set aside without proof of disadvantage. 
Likewise the distinction between cases of actual undue influence 
and "unconscionable bargains", discussed below, needs to be 
clarified.

2
 

(c) Unconscionable Bargains.
3
 Equity intervenes to set aside un-

fair transactions made with "poor and ignorant" persons. The doc-
trine does not apply to gifts.

4
 It is not enough to show that the 

transaction was hard and unreasonable.
5
 Three elements must be 

established.
6
 First, that one party was at a serious disadvantage to 

the other by reason of poverty, ignorance or otherwise,
7
 so that 

circumstances existed of which unfair advantage could be taken
8
; 

secondly, that the transaction was at an undervalue; and thirdly, that 
there was a lack of independent legal advice.

9
 A similar principle 

applies in the case of unconscionable bargains with reversioners or 
"expectant heirs."

10
 The Court of Appeal has recently stated that the 

26-014 

98 All E.R. Rev. 1997, pp.390-397 (P. Birks and W. Swadling). See also [2003] L.M.C.L.Q. 
341 (J. Wadsley). 

99 [1994] 1 A.C. 180. 
1 [2002] 2 A.C. 773. 
2 (1994) 110 L.Q.R. 167 (J. Lehane), considering Lord Browne-Wilkinson's comments in 

CIBC Mortgages pic v Pitt [1994] 1 A.C. 200; (1994) 110 L.Q.R. 238 at 249 (Sir Anthony 
Mason); cf. (1995) 9 T.L.I. 35 at 37 (Sir Peter Millett). See also (1998) 114 L.Q.R. 479 (D. 
Capper) and [2003] 11 R.L.R. 110 (A. Phang and H. Tjio), advocating merger of the two 
doctrines. 

3 See Keeton and Sheridan's Equity (3rd ed.), pp.255 et seq. and 280-282. 
4 Langton v Langton [1995] 2 F.L.R. 890 (set aside only if undue influence or equitable 

fraud); (1996) 26 Fam. Law 87 (S. Cretney); [1996] Conv. 308 and (1998) 114 L.Q.R. 479 
(D. Capper). 

5 Alec Lobb (Garages) Ltd v Total Oil G.B. Ltd [1985] 1 W.L.R. 173; Boustany v Piggott 
(1995) 69 P. & C.R. 298; (1993) 109 L.Q.R. 530 (J. Cartwright); [1996] Conv. 454 (M. 
Pawlowski); Jones v Morgan [2001] Lloyd's Rep. Bank 323; Kalsep Ltd v X-Flow BV, The 
Times, May 3, 2001. 

6 Fry v Lane (1888) 40 Ch.D. 312. The list is not exhaustive; Cress-well v Potter [1978] 1 
W.L.R. 255. 

7 See Watkin v Watson-Smith, The Times, July 3, 1986 (old age with diminution of capacity 
and judgment, together with a desire for a quick sale, satisfied the requirement). See also 
Mountford v Scott [1975] Ch. 259. The modern equivalent of "poor and ignorant" is a  
member of the lower income group or a "less highly educated" person; Cresswell v Potter, 
above, at 257; Credit Lyonnais Bank Nederland NV v Burch [1997] 1 All E.R. 144. 

8 This requirement is not satisfied where, unknown to the purchaser, the vendor is of unsound 
mind; Hart v O'Connor [1985] A.C. 1000; [1986] Conv. 178 (A. Hudson). 

9 See Butlin-Sanders v Butlin (1985) 15 Fam. Law 126, where the claim was in any event 
barred by laches and acquiescence. 

10 Mere undervalue is not sufficient. See L.P.A. 1925, s,174(l). 
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doctrine needs careful confinement if it is not itself to become an 
instrument of oppression.

11
 It was held that a bank guarantee could 

not be set aside on the basis of illiteracy or unfamiliarity with 
English in the absence of substantial unfairness in the transaction 
itself, otherwise banks would not lend to those in a weak bargaining 
position. An example of substantial unfairness readily justifying the 
setting aside of a transaction was where a junior employee mort-
gaged her home to secure an unlimited guarantee of her employer's 
debts to a bank without receiving independent legal advice.

12
 It 

seems that the unconscionable bargain cases should now be treated 
as cases where a presumption of undue influence arises from the 
facts.

13
 

There are also at the present time other types of situation which 
call for relief. Oppressive hire purchase contracts and other credit 
arrangements are controlled by legislation,

14
 and statutory protec-

tion is now given to unfair contractual terms, especially in the field 
of exemption clauses, by the Unfair Contract Terms Act 1977.

15 

Relief has long been given against oppressive provisions in mort-
gages,

16
 and a similar general principle is evident in the protection 

of the weak against the strong in the context of relief against forfei-
ture, in the development of the principles of restraint of trade, and in 
certain other contexts.

17
 The view of the House of Lords is that there 

is no need to erect a general principle of relief against inequality of 
bargaining power. Parliament has undertaken this essentially legisla-
tive task, and the courts should not formulate further restric-
tions.

18
 

C. Loss of the Right to Rescind 

26-015 Formerly a contract entered into in reliance upon an innocent 
misrepresentation could not be rescinded after execution of the con-
tract by the transfer of property under it. This rule was abrogated by 
the Misrepresentation Act 1967, s.l. However, the court has a dis-
cretion under s.2(2) to award damages in lieu of rescission in any 

" Barclays Bank pic v Schwartz, The Times, August 2, 1995. See also Portman Building 
Society v Dusangh [2001] W.T.L.R. 117; [2000] Conv. 573 (L. McMurtry); where a mort-
gage by an elderly, illiterate man for the benefit of his son was not set aside, as there was no 
unconscionable conduct by the son or the lender. 

12 Credit Lyonnais Bank NederlandNV v Burch [1997] 1 All E.R. 144 (decided on the basis of 
undue influence, however). 

13 Langton v Langton, above. 
14 Consumer Credit Act 1974. 
15 See also Unfair Terms in Consumer Contracts Regulations 1999 (SI 1999/2083). 
16 See dryland and Property (Holdings) Ltd v Dabrah [1968] Ch. 166; cf. Multiservice 

Bookbinding Ltd v Marden [1979] Ch. 84. 
17 e.g. salvage agreements; The Port Caledonia and The Anna [1903] p.184. 
18 National Westminster Bank pic v Morgan [1985] A.C. 686, disapproving wider statements 

in Lloyds Bank Ltd v Bundy [1975] Q.B. 326. 
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case of innocent misrepresentation if it would be equitable to do 
so.

19
 This discretion is more likely to be exercised where the con-

tract has been executed than where it remains executory. 
More generally, the right to rescind may be lost in any of three 

ways: 

i. Affirmation. Where the party entitled to rescind affirms the 26-016 
contract, for example by taking a benefit under it, with knowledge of the facts 
giving rise to the right to rescind and of his legal rights,

20 
he will be taken to 

have waived that right.
2
' Affirmation may be shown by words or acts, or may 

be indicated by lapse of time, the remedy being subject to the doctrine of 
laches.

22
 

ii. Restitutio in Integrum not Possible. A contract will cease to 26-017 
be capable of rescission if the parties can no longer be restored to their 
original position.

23
 Any money paid or other property transferred under the 

contract must be restored. But a precise restoration is not required, 
particularly in cases involving fraud. Equity is concerned to restore the 
parties, and especially the defendant, to their former positions so far as 
practically possible.

24
 This might be achieved by, for example, ordering an 

account of profits and making allowances for deterioration of the property,
25

 
or by ordering fair compensation in equity where it is not possible to restore 
the property nor (because its value has since been lost) to account for 
profits.

26
 

19
 (1967) 30 M.L.R. 369 (G. Treitel and P. Atiyah). 

20
Peyman v Lanjani [1985] Ch. 457; [1985] Conv. 408 (L. Anderson). (Mere knowledge of 
facts not enough. Claimant can rely on ignorance of law unless estopped from denying 
affirmation by unequivocal act showing intention to proceed with the contract coupled with 
detriment to defendant; or unless claimant's solicitor aware of right to rescind); Stevens & 
Cutting Ltd v Anderson [1990] 1 E.G.L.R. 95; cf. Goldsworthy v Brickell [1987] 
Ch. 378. 

21 Clough v London and North Western Rail Co (1871) L.R. 7 Ex.Ch. 26. 
22 

Life Association of Scotland v Siddal (1861) 3 De G.F. & J. 58; Alec Lobb (Garages) Ltd v 
Total Oil G.B. Ltd, above. In the case of company shares it seems that delay is viewed more 
strictly; Re Scottish Petroleum Co. (1883) 23 Ch.D. 434. See also Leaf v International 
Galleries [1950] 2 K.B. 86. For the application of the Limitation Act 1980, s.32(l)(c), see  
Peco Arts Inc. v Hazlitt Gallery Ltd [1983] 1 W.L.R. 1315. 

^Thorpe v Fasey [1949] Ch. 649; Erlanger v New Sombrero Phosphate Co. (1873) 3 
App.Cas. 1218. 

24 
Spence  v  C rawf ord  [1939] 3 All  E.R.  21\ ;N ew bi ggi ng  v  A dam  (1886) 34 Ch.D.  582. Where  
a principal  rescinds a contract  with a third party, there is no obligation to return a bribe paid  
by the third party to the agent  and recovered by the principal ,  as i t  is  not  money paid under  
the cont ract ;  L o g i c ro s e  L t d  v  S o u t he n d  U n i t e d  F o o t b a l l  C l u b  L t d  [1988]  1  W.L.R .  1256 .  

25 
E r l a n g e r  v  N e w  S o m b r e r o  P h o s p h a t e  C o ,  a b o v e .  S e e  a l s o  O  ' S u l l i v a n  v  M a n a g e m e n t  
A g e n c y  a n d  M u s i c  L t d  [1 985]  Q .B .  4 28  (con t rac t s  b e t ween  manag er  and  e n t e r t a i ne r  r e  
scinded fo r  undue  i n f luence;  r e s t i t u t i o  pri ncipl e  not  appl i ed wi t h ful l  r i gour i n  cases o f  
breach of f iduciary relat ionship;  pract ical  just i ce  achieved by ordering account  of profi t s ,  
g iving c redi t  for  defendant ' s  l abour and ski l l ) .  

26 
Mahoney v Purne ll  [1996] 3  Al l  E.R.  61 ( sale  of  shares  in  company now in l iquidat ion );  
(1997) 113 L.Q.R.  8 (J .  Heydon);  [1997] 5 R.L.R. 72 (P.  Bi rks);  (2002) 16 T.L. I .  151 (T.  
Akkouh).  
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26-018 

In Cheese v Thomas27 the claimant, aged 86, and the defendant, 
his great nephew, agreed to buy a house for £83,000 in the defen-
dant's name, where the claimant would reside for life, after which 
it would belong to the defendant. The claimant contributed 
£43,000 and the defendant raised the balance on mortgage. When 
the mortgage payments fell into arrears, the claimant sought to set 
aside the transaction and to recover £43,000. The relationship of 
the parties was one of confidence, giving rise to a presumption of 
undue influence, but there was no evidence of impropriety. The 
lower court ordered a sale and division of the proceeds in the 
proportions of 43:40. Owing to the property slump, the sale real-
ised only £55,000. The Court of Appeal held that the claimant 
was entitled only to a proportionate share, and not £43,000. Jus-
tice required each party to be restored to his original position so 
far as possible; it would be harsh to make the defendant stand all 
the loss. 

iii. Third Party Acquiring Rights. The right to rescind is lost if 
an innocent third party acquires an interest under the contract for 
value before the claimant seeks to set it aside,28 although a remedy 
may be available against the other party to the original transaction.29 

There is no bar to rescission if the third party is a volunteer, such as 
the defendant's trustee in bankruptcy.30

 

2. RECTIFICATION 

A. Nature of the Remedy
31

 

26-019 Rectification is a discretionary equitable remedy whereby an in-
strument32 which does not accord with the intentions of the parties 
to it may be corrected. It operates as an exception to the "parol 
evidence rule," whereby oral evidence is not admissible to alter a 
written instrument. It must be emphasised that the court does not 
rectify a mistake in the contract itself, but only a mistake in the 
instrument recording the contract. It must be very clearly shown that 
the parties had come to a genuine agreement and that the instrument 

27 [1994] 1 W.L.R. 129;  (1994) 144 N.LJ.  264 (J.  Mart in);  (1994) 53 C.L.J.  232 (M. Dixon);  
( 19 9 4 )  1 1 0  L . Q . R .  1 73  (M .  C h en - W i s h ar t ) ,  co n s i d e r i n g  c h an g e  o f  p o s i t i o n  a  p r e fe r a b l e  
bas i s .  S ee  a l s o  Nier sma ns  v  Pe s t i cc io  [200 4]  W .T .L . R .  69 9 .  

28 Oak es  v  Tur qu and  (18 67 )  L .R .  2  H .L .  325 .  
29 See  Niers man s  v  P es t i cc io ,  abo ve  ( re med y ag a ins t  p ro ce eds  o f  sa l e  o f  g i f t ed  h ous e) .  
30 R e Ea s t g a t e  [ 1 9 0 5 ]  1  K . B .  46 5 .  
31 S ee  Go f f  a n d  J o ne s ,  p p . 2 88 - 2 9 4 .  
32 Di s t i n g ui s h  c a n c e l l a t i on  of  a n  i n s t r u m ent  t h a t  i s  v o i d  o r  v o id a b l e  on  s om e g r ou n d ,  e . g .  

fo rgery:  Peake v Highf ield (1826) 1 Russ.  559.  For the ef fect  o f an unexecuted al terat ion t o  
a  dee d ,  s ee  C o-o pe ra t i ve  Ba nk  p i c  v  T ipper  [ 199 6]  4  A l l  E .R .  36 6 .  
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had failed to record it. Thus where both a written agreement to sell 
land and the ensuing conveyance incorrectly described the land 
which it had been agreed to sell, it was possible to obtain rectifica-
tion on proof of the real oral agreement.

33
 

It is no objection that the rectification may have the effect of 
saving tax

34
; nor that the mistake arose through the negligence of the 

claimant or his legal advisers
35

; nor that one of the parties has since 
died.

36
 

When rectification is ordered, a copy of the order may be indorsed 
on the instrument. There is no need to execute a new document.

37 

Rectification is retrospective, and affects steps taken by the parties 
in the meantime.

38
 But the instrument remains binding in its uncor-

rected form until rectification is actually ordered. The claimant may 
obtain rectification and specific performance in the same action.

39
 

Rectification must be distinguished from the court's power to 
correct an obvious error as a matter of construction. If an instrument 
contains a manifest mistake in its drafting, neither common law nor 
equity is prevented from discerning the fact and substituting the 
words that were intended to be there. But this is a limited jurisdic-
tion for it applies only when the mistake is obvious from the instru-
ment itself and what should have been written is obvious too.

40 

Extrinsic evidence is not admissible. This jurisdiction is one based 
on the duty of the court to construe documents correctly and is not a 
jurisdiction to rectify as such. 

B. The Nature of the Mistake 

i. Common Mistake. The general rule is that rectification re-   26-020 
quires a mistake common to both parties, whereby the instrument records 
the agreement in a manner contrary to the intention of  

33 
C ra d d o ck  B ro s ,  v  H u n t  [1923] 2  Ch.  136 .  

34 
Re C ol e br ook ' s  C on vey an ce  [1972] 1  W.L.R.  1397;  R e  S l o coc k ' s  W .T .  [1979] 1  Al l  E.R.  
3 5 8 ;  L a k e  v  L a k e  [ 1 9 8 9 ]  S . T . C .  8 6 5 ;  S e y m o u r  v  S e y m o u r ,  T h e  T i m e s ,  F e b r u a r y  1 6 ,  
1989. 

35 
W eeds v  Bl aney  (1977) 247 E.G.  211 (di scussing al so the posi t ion as to  cost s);  C ent ral  &  
Metropol i tan  E state s Ltd  v  Compusave  (1983) 266 E.G.  900 (rect i ficat ion ordered on terms  
in  such a  case );  B o o t s  T he  C h e m i s t  L t d  v  S t r e e t  (1983) 268  E.G.  817 .  

36 
J o h n s o n  v  B r a g g e  [1901 ]  1  Ch .  28 .  

37 
White v White (1872) L.R. 15 Eq. 247. 

38 Malmesbury v Malmesbury (1862) 31 Beav. 407. See also Freer v Unwins Ltd [1976] Ch. 
288, contrasting rectification under the Land Registration Act 1925 (now the Act of  
2002). 

39 
C ra d d o ck  B ro s ,  v  H u n t  [1923] 2  Ch.  136 .  

40 
Re Bacharach' s  W.T.  [1959] Ch. 245;  Re Doland [1970] Ch. 267;  Schnieder v  Mi ll s  [1993] 3 
Al l  E.R.  377.  
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both.
41

 It must be shown that there was some prior agreement, 
although not necessarily an enforceable contract, whereby the par-
ties expressed a common intention regarding the provisions in ques-
tion.

42
 It must also be shown that the common intention continued 

until the execution of the instrument. Rectification is not possible 
where the instrument departs from the prior agreement because the 
parties had agreed to vary the terms.

43
 Next, it must be established 

that the instrument is not in accordance with the true agreement of 
the parties, and that, if rectified in the manner claimed, it will repre-
sent the agreement. But only the actual agreement of the parties is 
relevant, not what they would have agreed if they had not been 
under a misapprehension. Thus in Frederick E. Rose (London) Ltd v 
William H. Pirn Jnr. & Co. Ltd,

44
 rectification was not possible 

where the parties agreed to buy and sell horsebeans, and the written 
contract referred to horsebeans, but the parties mistakenly believed 
that horsebeans were the same as feveroles. The mistake was made 
when entering into the contract in the first place. The crux of the 
remedy is proof of what the parties actually had decided at the time 
of reaching their agreement and not what they, or one of them, had 
thought at a later date, or what they might have thought if they had 
considered the matter in greater detail or in the light of more infor-
mation than that available to them. In other words, the remedy exists 
to correct, but not to improve, an instrument. 

The mistake is usually one of fact, but relief may be possible 
where the mistake is of law. In Re Butlin 's Settlement Trust

45
 rectifi-

cation was ordered where the settlor and his solicitor were mistaken 
as to the effect of a clause giving power to the trustees to decide by a 
majority. Rectification has been granted where the parties used the 
then ineffective phrase "free of tax" to carry out their agreement to 
pay such sum as after deduction of tax would leave the sum in 
question.

46
 It is no bar to rectification that the parties are in agree-

ment and there is thus no dispute, but there must be an issue capable 

' Murray v Parker (1854) 19 Beav. 305. See also Fowler v Fowler (1859) 4 De G. & 
J. 250. 

1 Joscelyne v Nissen [1970] 2 Q.B. 86, (1970) 86 L.Q.R. 303 (P.V.B.), (1971) 87 L.Q.R. 532 
(L. Bromley), arguing that an outward expression of accord is not per sea requirement. See 
also Shipley VDC v Bradford Corpn. [1936] Ch. 375; Crane v Hegeman-Harris Co. Inc. 
[1939] 1 All E.R. 662, [1939] 3 All E.R. 68, [1971] 1 W.L.R. 1390n.; C.H. Pearce & Sons 
Ltd v Stonechester Ltd, The Times, November 17, 1983 (a claimant who pleads two claims 
for rectification in the alternative based on inconsistent assertions of the parties' common 
intentions demonstrates at the outset that there was no certain intention which would found 
such a claim). 

' Breadalbane v Chandos (1837) 2 My. & Cr. 711. 
* [1953] 2 Q.B. 450. (Lord Denning's dicta on rescission were disapproved in Great Peace 

Shipping Ltd v Tsavliris Salvage (International) Ltd [2003] Q.B. 679). See also London 
Regional Transport v Wimpey Group Services Ltd (1987) 53 P. & C.R. 356. 

5 [1976] Ch. 251. 
s Burroughes v Abbott [1922] 1 Ch. 86; Seymour v Seymour, The Times, February 16, 1989; 

Lake v Lake [1989] S.T.C. 865. 
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of being contested between the parties.
47

 The remedy was accord-
ingly refused in Whiteside v Whiteside

4S
 as the parties had already 

corrected the error by executing a supplemental deed. 

ii. Unilateral Mistake. Where one party incorrectly records a 26-021 
term of the agreement, but it is bona fide accepted as it is written by the other 
party, the mistake is unilateral and there is no ground for rectification. Thus, 
the rent may be incorrectly stated, or the lessor's obligations, or the land or 
buildings incorrectly described. The party making the mistake can only obtain 
rectification if he can show that the mistake is due to the fraud

49
 of the other 

party, or that the other party was aware of the mistake. 

In Riverlate Properties Ltd v Paul,
50

 the claimant, who was the 
landlord of property in London, intended to provide in the lease 
that the defendant should be liable to contribute one half of the 
landlord's expenditure on matters contained in clauses 6(a), (b), 
(c). By mistake, the lease referred to 6(b), (c), (d). The defendant 
and her solicitors were unaware of the mistake. The lease stood, 
as signed. 

On the other hand, in A. Roberts and Co. Ltd v Leicestershire 
CC,

5
' the claimant had undertaken to build a school for the defen-

dants. The agreement provided that the school should be com-
pleted within 18 months, but the officers of the Council altered 
the period to 30 months in the draft contract, not drawing the 
company's attention to the alteration. The company signed the 
contract without noticing the change, and one of the defendant's 
officials was aware of the mistake. Rectification was ordered. 

The Court of Appeal has held
52

 that, in order for the Roberts 
doctrine to apply, it must be shown first that one party, A, erro-
neously believed

53
 that the document sought to be rectified con-

tained a particular provision; secondly, that the other party, B, was 

47 Seymour v Sey mour,  above;  Lake v Lake,  above;  Al l  E.R.Rev.  1989,  p.320 (J.  Ti ley);  Racal  
Gro up  S erv i c es  L td  v  Ash mo re  [ 19 95]  S .T .C .  1 15 1 .  

48 [1950] Ch.  65.  The claimant 's  purpose in seeking the order was to improve his tax position.  
Such a  mot ive i s  immateri al  i f  t he r equi rement s o f  rect i fi cat i on a re  sat i s fi ed .  

49 Con st ruc t i ve  f rau d  s uff i c es .  S ee  L ov e sy  v  S mi th  (188 0)  15  C h.D .  6 55 .  
50 [19 75]  Ch .  1 33;  (1 97 4)  9 0  L .Q . R .  43 9 ;  (1 975 )  53  Ca n .Ba r .Re v .  3 39  ( S .  Wa dda ms) ;  A gip  

S . p . A .  v  Na vi g az i o n e  A ha  I t a l i a  S . p . A .  [ 1 9 8 4 ]  1  L lo y d ' s  R ep .  3 5 3 .  
51 [1961] Ch.  555.  See Goff and Jones,  p.290,  expressing the view that  the principle i s  akin to  

estoppel . 
52 B a t e s  ( T h o m a s )  &  S o n  L t d  v  W y n d h a m ' s  ( L i n g e r i e )  L t d  [ 1 9 8 1 ]   1  W . L . R .  5 0 5 ;  K e m p  v  

Neptune Concret e  Ltd (1989) 57  P .  &  C .R.  369.  See al s o  Cent ral  & Met ropol i tan Estat es  
Ltd v Compusave (1983) 266 E.G. 900 (20 year lease recti fied to include rent  review clause.  
Neg ot i a t i ons  c on t em pla t ed  su ch  a  p r o v i s ion ,  bu t  mi s t ake n ly  omi t t ed  f r om l eas e .  Te nant  
aware o f landlord ' s mist ake.  Rect i ficat ion on  te rms that  tenant  should  have opportuni ty to  
surrender lease afte r fi rst  review).  

53 T h e  b e l i e f  n e e d  n o t  h a v e  b e e n  i n d u c e d  b y  a n y  m i s r e p r e s e n t a t i o n  b y  t h e  o t h e r  p a r t y ;  
C ommi s s i o n  f o r  t h e  N ew  T ow n s  v  C oop e r  (G r eat  B r i t a i n )  L t d  [ 1 99 5 ]  C h .  25 9 .  
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aware of the mistake and that it was due to an error on the part of A; 
thirdly, that B had omitted to draw the mistake to the notice of A; 
fourthly, that the mistake must be one calculated to benefit B.

54 

Although it need not amount to sharp practice, the conduct of B 
must be such as to make it inequitable that he should be allowed to 
object to rectification. The graver the character of the conduct in-
volved, the heavier the burden of proof, but the conduct must be 
such as to affect the conscience of the party who had suppressed the 
fact that he had recognised the presence of a mistake. Thus, rectifi-
cation was ordered where a rent review clause in a lease failed to 
provide machinery for determining the rent in default of agreement. 
The landlord realised the omission only when the time for review 
arrived, whereas the tenant had been aware of the mistake at all 
times. An arbitration clause was ordered to be inserted into the lease, 
according to the original mutual intention of the parties. Similarly 
where the defendant "put up a smokescreen" during negotiations to 
divert the claimant from discovering its mistake.

55
 In such a case it 

suffices that the defendant merely suspected the claimant's mistake, 
without proof of actual knowledge of it. 

It was at one time thought that the court could give the defendant 
a choice of submitting to rescission or rectification, even though the 
mistake was unilateral and the court was unable to satisfy itself that 
the defendant was aware of the mistake. A practice developed of 
imposing such an option,

56
 but this was firmly disapproved by the 

Court of Appeal in Riverlate Properties Ltd v Paul.
51

 Unilateral 
mistake can only give rise to rectification in cases of fraud or upon 
the principle of A Roberts and Co. Ltd v Leicestershire CC,

5S
 where 

rectification was particularly appropriate, for the school had been 
built at the time of the action; and if the contract had been rescinded 
or held void at law, the claimant would have been forced to bring a 
restitutionary claim. 

Where the transaction is unilateral, a unilateral mistake is suffi-
cient. This is discussed below. 

C. Proof of the Mistake 

26-022       The burden of proof on the party seeking rectification is a heavy 
one. According to older authority, the claimant must establish the 

54 
Or,  p er  Eveleigh L. J . ,  be  det r imental  to  A.  

55 Commission for the New Towns v Cooper (Great Britain) Ltd, above. See also George 
Wimpey UK Ltd v VI Construction Ltd, The Times, February 16, 2005. 

56 
See Paget  v M arshal l  (1882) 28 Ch . D .  255.  

57 
[1975] Ch.  133 at  145;  in  the absence of  fraud or  sharp pract i ce ,  mere unilateral  mistake  
was  not  a  g round  fo r  re sci s si on "ei t he r  wi t h o r  wi t hout  t he  opt i on t o  t he  [de fendant ]  t o  
accept  rect i fi cat ion to  cure  the [claimant 's]  mistake." Rect i f i cat ion may, however,  be or  
de red  on  t erms.  See  C e n t r a l  &  M et r o p o l i t an  E s t a t e s  L t d  v  C om p u s av e ,  above ,  n . 52 .  

58 
[1961] Ch. 555. 
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mistake with a "high degree of conviction."
59

 A more recent de-
scription is "convincing proof."

60
 Oral evidence is admissible to 

prove the agreement, and there is no need to show anything in the 
nature of error on the face of the instrument. It is no objection that 
the transaction is one required by statute to be evidenced in writing; 
it suffices that the rectified instrument will comply with the 
statute.

61
 

In the case of a settlement, the settlor's evidence alone,
62

 or even 
a mere perusal of the document

63
 may suffice to establish the mis-

take, but the court is slow to act without the support of other evi-
dence such as any written instructions given by the settlor prior to 
the execution of the settlement. In the case of a will (discussed 
below) extrinsic evidence of the testator's intentions is admissible 
but, although the standard of proof is the balance of probabilities, 
convincing proof is needed to rectify a formally executed will.

64
 

D. Instruments which may be Rectified 

The remedy is widely available, being applicable to leases and 
other conveyances of land,

65
 insurance policies,

66
 bills of ex-

change
67

 and many other instruments; but not the articles of a 
company.

68
 

Rectification can also be obtained of a voluntary deed, such as a 
settlement, if the court is satisfied on the evidence that the donor's 
real intent at the time of entering into it was not accurately reflected 
in the instrument.

69
 It is not necessary to show that the intent of the 

trustees was inaccurately reflected.
70

 Clearly the requirement of a 
common mistake has no application to unilateral transactions.

71 

Rectification of a settlement may be ordered not only at the instance 
of the settlor but also at the instance of a volunteer beneficiary, 
although this will not be done during the settlor's lifetime without 

5 9  Cr ane  v  He ge man -H arr i s  C o .  In c .  [ 193 9]  4  A l l  E .R .  6 8  a t  71 .  
™ J o s c e l y n e  v  N i s s e n  [ 1 9 70 ]  2  Q . B .  86  a t  9 8 .  Se e  a l s o  B at e s  ( T h om a s )  a n d  S o n  L t d  v  

Wyndham's  (Lingeri e ) Ltd  [1981]  1 W.L .R . 505 at  514;  Racal  Group Servi ces Ltd v Ash -
more [1995]  S.T .C.  1151.  

6 1  Cr ad doc k  Br os ,  v  Hunt  [1 92 3]  2  Ch .  136 .  
6 2 Ha nley  v  P ea rso n  ( 187 0)  1 3  C h.D .  5 45 .  
63 Ban ks  v  R ip l ey  [1 940 ]  Ch .  71 9 .  
64 Re Se ge lma n [1 99 6]  C h .  17 1;  [19 96 ]  Con v .  37 9  (E .  M is t ed) .  
65 B ate s  ( T h om a s )  a n d  S on  L td  v  W y n d h a ms  (L i n g er i e )  L t d  [ 19 8 1 ]  1  W . L . R .  5 05 .  
66 Col l et t  v  Mor r i son  ( 18 51)  9  Ha re  162 .  
67 Drui f f  v  Lo rd  P ar ker  (1 868 )  L .R .  5  E q .  131 .  
68 Scot t  v  Fra nk  F .  Sco t t  (Lo ndo n)  L td  [ 194 0]  C h .  79 4 .  
69 Lac ker s t een  v  La cke rs t ee n  ( 186 4)  3 0  L . J .  Ch .  5 ;  Bon hote  v  H en der so n  [1 89 5]  1  C h .  7 42;  

[1895] 2  Ch.  202 (where  rect i fi cat i on was  re fused);  Tankel  v  Tankel  [1999] 1  F.L .R.  676.  
Such a deed may be set  asid e for mistake i f  recti ficat ion would not be appropr iate; Gibbon v  
Mitchell  [1990] 1 W.L.R. 1304;  Anker-Petersen v Christensen [2002] W.T.L.R. 313;  Wolffv  
Wol f f  [2004] S.T.C.  1633.  

7 0 Re But l i n ' s  Set t l ement  [1976]  Ch.  251  at  262.  7 1  
Wright  v  Go f (1 85 6)  2 2  B e av .  207 .  
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his agreement.
72

 A unilateral document may not be rectified so as to 
make it into a document effecting something other than was in-
tended at the time.

73
 If an omitted term invalidates the document, 

rectification requires clear and convincing evidence of the missing 
term.

74
 

Formerly it was not possible to rectify a will except in the case of 
fraud,

75
 although the court could, as a matter of construction, correct a 

manifest error in drafting.
76

 It is now provided by s.20 of the 
Administration of Justice Act 1982

77
 that a will may be rectified if 

the court is satisfied that it fails to carry out the testator's intentions 
in consequence of a clerical error or a failure to understand his 
instructions,

78
 as where a solicitor failed to delete a clause for which 

the testator had not given instructions and which restricted the class 
of beneficiaries intended by the testator.

79
 There is no rule that 

rectification must be sought before suing the solicitor for negli-
gence.

80
 The statutory power does not permit rectification where the 

testator himself has misunderstood the legal effect of the wording 
used.

81
 

E. Defences 

26-024 The remedy of rectification, which, like other equitable remedies, 
is discretionary, will not be granted where a bona fide purchaser for 
value without notice has acquired an interest under the instrument.

82 

Laches or acquiescence will bar the claim
83

; similarly if the contract 
is no longer capable of performance,

84
 or has been fully performed 

2
 Thompson v Whitmore (1860) 1 J. & H. 268; Lister v Hodgson (1867) L.R. 4 Eq. 30. ' 

Collins v Jones, The Times, February 3, 2000 (ineffective nomination under pension  
scheme). ' Pappadakis v Pappadakis, The Times, January 19, 2000 (no rectification of 

purported 
assignment of policy to unidentified trustees). 

"• Collins vElstone [1893] P. 1. 
"•Re Bacharach's W.T. [1959] Ch. 245; Re Doland [1970] Ch. 267; above, para.26-019. 

7
 

For time limits and the position of the personal representatives, see s.20(2), (3). See  
generally (1983) 46 M.L.R. 191 at 201 (A. Borkowski and K. Stanton); (2003) 62 C.L.J.  
750 (R. Kerridge and A. Brierley). 

5
 See Wordingham v Royal Exchange Trust Co Ltd [1992] Ch. 412. ' Re Segelman [1996] 

Ch. 171. 
1
 Horsfall v Haywards (a Firm) [1999] 1 F.L.R. 1182, distinguishing Walker v G.H. 

Medlicott 
& Son (a Firm) [1999] 1 W.L.R. 727; (2002) 65 M.L.R. 360 (E. O'Dell).  

1 
See Collins v Elstone [1893] P. 1. 

2 
Smith v Jones [1954] 1 W.L.R. 1089; Lyme Valley Squash Club Ltd v Newcastle under Lyme 
BC [1985] 2 All E.R. 405. In the case of registered land, the right to rectify may be asserted 
against the purchaser as an overriding interest under the provisions now found in s.ll and  
Sch. 1, para.2, of the Land Registration Act 2002: Blacklocks v J.B. Developments (Godalm- 
ing) Ltd [1982] Ch. 183; Ramsden (D.B.) & Co Ltd v Nurdin & Peacock pic, The Times,  
September 14, 1998. The benefit of the right to rectify in cases concerning land will pass  
with the land; Boots The Chemist Ltd v Street (1983) 268 E.G. 817; L.P.A. 1925, s.63. 

' Beale v Kyte [1907] 1 Ch. 564. *Borrowman v 
Rossell (1864) 16 C.B.(N.s.) 58. 
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under a judgment of the court.
85

 In the case of a voluntary settle-
ment, it has been held that the court may decline to rectify if a 
trustee, having taken office in ignorance of the mistake, has a rea-
sonable objection to the rectification.

86
 

5 Caird v Moss (1886) 33 Ch.D. 22. 
'Re Butlin's S.T. [1976] Ch. 251 (where rectification was granted). 
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1. GENERAL 

A LICENCE is a permission. We are here concerned with licences to 
enter land.

1
 The licence makes lawful what would otherwise be a 

trespass.
2
 The licence may be express; or it may be implied; as in the 

case of a shopkeeper's invitation to enter the premises to do 
business. 

Express licences arise in a myriad of factual situations, as where 
the owner invites guests to dinner; or to stay in a room in his hotel. 
Some of these situations will be expected to give minimal rights to a 
licensee. He has no interest in the land. The licence prevents him 
from being a trespasser, and no more. In other situations there will 

1 A licence, however, may be a permission to a neighbour to do on his own land something 
which  would  otherwise be  a  wrong  to  the  licensor;  Hopgood v Brown   [1955]   1 
W.L.R. 213. 

2 Winter Garden Theatre (London) Ltd v Millennium Productions Ltd [1946] 1 All E.R. 678 
at 680. 

27-001 
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be a contract which gives certain rights to the licensee; and some 
situations create difficulties in determining whether a person is a 
contractual licensee or a lessee.

3
 Different situations create different 

types of licences; and different levels of protection to the li -
censee. 

The main question for discussion in this chapter is the protection 
of the licensee; as where the licensor purports to revoke the licence. 
The common law cases prior to the Judicature Acts will demonstrate 
what difficulties the common law met in dealing with this question; 
largely through the inadequacy of the remedies available at common 
law. If the licence was coupled with a proprietary interest, the licen-
sor clearly could not revoke; but, as a licence was not a proprietary 
interest, it was difficult to see how the licensee could be protected. 
The common law judges found themselves saying that if a licence 
were granted by deed, it would not be revocable; which still leaves 
open the question of finding a proper remedy available to the li-
censee. 

Equity provided the remedies. If the licensor could not lawfully 
revoke the licence, equity could grant an injunction to restrain him. 
The licence may be irrevocable for various reasons; most commonly 
because the terms of the contractual licence make it irrevocable; or 
because an estoppel has worked in favour of the licensee. Thus, the 
licensee would enjoy the licence for the period covered by the in-
junction. 

The protection of the licensee against the licensor soon raised the 
question of whether the licensee should be protected against a third 
party; not being a bona fide purchaser of the legal estate for value 
without notice. Where the licensee is protected against third parties, 
the question arises whether the licence has, by this roundabout route, 
become an interest in land. 

Another question is whether the licensee can only properly be 
satisfied by a permanent right, and not merely by an injunction. The 
doctrine known as "proprietary estoppel" has developed, allowing 
the courts to exercise a wide range of remedies in favour of the 
licensee, including the award to him of a proprietary interest in the 
land, with or without monetary compensation; and intended to pro-
vide the solution which is the most just and proper in all the cir-
cumstances. 

2. THE SITUATION AT COMMON LAW 

27-002 The common law never reached a satisfactory solution to the prob-
lem of the protection of the licensee. Essentially, this was because 
the inquiry was to see what it was that the licensor had granted to 

3 Street v Mountford [1985] A.C. 809. 
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the licensee; and a licence grants nothing. The true issue is the 
extent of the protection which should be given against the licensor 
or against a third party; and, without the remedy of an injunction to 
restrain interference, the common law had no adequate means of 
protection. A number of propositions were, however, established 
prior to 1875. 

A. Bare or Gratuitous Licence 

A simple permission to enter the licensor's land gives no contrac-   27-003 
tual or proprietary right to the licensee. The permission may be 
withdrawn at any time by the licensor. On revocation, the licensee becomes 
a trespasser, but is allowed a reasonable time to leave the land.

4
 

B. Licence Coupled with a Grant (or an Interest) 

It has long been established that a licence coupled with a grant of 27-004 
a proprietary interest is irrevocable

5
; where for example an occupier sells 

some cut timber,
6
 and expressly or by implication gives the purchaser 

permission to enter the land to collect it. Such a licence is irrevocable. 
Similarly where there is a grant of a right to take away part of the realty, as 
with a profit a prendre. The grant carries with it an irrevocable licence to 
enter. We do not speak of a licence coupled with a grant where the 
proprietary interest is one which itself includes a presence on the land; with 
a lease or an easement, the grantee enters by force of the grant and not 
under any licence. 

C. Contractual Licences 

Most of the difficulties which arose at common law were con- 27-005 
cerned with contractual licences. If the licensor (A) contracted to allow the 
licensee (B) to enter his land for a particular purpose or for a particular period 
of time, and A, in breach of contract, ordered B to leave, and perhaps forcibly 
ejected him, the common law held that B had become a trespasser and could 
be ejected. 

In Wood v Leadbitter,
1
 the claimant purchased a ticket for the 

grandstand at Doncaster Racecourse. The defendant, on the orders 
of the steward, required him to leave. He refused to go, and was 

4 Winter Garden Theatre (London) Ltd v Millennium Productions Ltd [1948] A.C. 173 at 
p. 199. See (2001) 60 C.L.J. 89 (J. Hill). 

5 Webb v Paternoster (1619) Palm 71; James Jones & Son Ltd v Tankerville [1909] 2 
Ch. 440. 

6 James Jones & Son Ltd v Tankerville, above. 
7 (1845) 13 M. &W. 838. 
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physically removed, no more force being used than was reason-
ably necessary. He sued for assault and false imprisonment, and 
failed. The Court of Exchequer distinguished between a mere 
licence, such as this, which was revocable; and a licence coupled 
with an interest, which was not. 

In the circumstances, nothing had been granted. As Latham CJ. 
said in Cowell v Rosehill Racecourse Co.

8
: "50,000 people who pay 

to see a football match do not obtain 50,000 interests in the football 
ground." An action for breach of contract no doubt lay,

9
 but that was 

not the issue. Whether or not the defendant had the right, under the 
terms of the contract, to eject the claimant, he had a power to do 
so.

10
 

The conclusion must be that the common law provided no ade-
quate doctrine nor any adequate remedies to deal with the problem 
of protection of licensees. 

3. CONTRACTUAL LICENCES AFTER THE JUDICATURE ACTS 

27-006 The treatment of contractual licences at common law was clearly 
unsatisfactory. This situation, and that of licences generally, has 
been transformed by the application of equitable remedies, not 
available to common law courts; by the recognition of the part that 
estoppel has to play; and finally by the willingness of modern courts 
to seek the most appropriate remedy for the particular situation. "It 
is for the court in each case to decide in what way the equity can be 
satisfied."

11
 

A. Injunction to Restrain a Licensor from Breaking a 
Contractual Licence 

27-007 The reasoning of the common law, established in Wood v Leadbit-
ter,

12
 was that a licence was revocable unless it validly granted a 

proprietary interest. In the absence of such a grant, it was said, even 
as late as 1944,

13
 that, though the licensor had no right to revoke, he 

had a power to revoke, and could then turn the licensee into a 
trespasser. The opposite conclusion had been reached in 1915 in 

8 (1937) 56 C.L.R. 605 at 616. 
9 per Viscount Simon L.C. in Winter Garden Theatre (London) Ltd v Millennium Productions 

Ltd [1948] A.C. 173 at 190. 
10 per Goddard L.J. in Thompson v Park [1944] K.B. 408 at 410; later disapproved in Verrall v 

Great Yarmouth BC [1981] Q.B. 202. " Lord Denning M.R. in Ives (E.R.) 
Investments Ltd v High [1967] 2 Q.B. 379 at 395. 
12 (1845) 13 M. & W. 838. 
13 Thompson v Park [1944] K.B. 408 at 412. 
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Hurst v Picture Theatres Ltd,
14

 but on grounds that show that the 
courts still thought that it was the grant of a proprietary interest 
which made the licence irrevocable. In that case the claimant paid to 
watch a cinema show in the defendants' theatre. The defendants 
mistakenly thought that he had entered without paying. On being 
requested to leave, he refused and was ejected. He sued for assault 
and false imprisonment and succeeded. 

Buckley L.J. gave two grounds for distinguishing the case from 
Wood v Leadbitter,

15
 both based upon the availability of equitable 

doctrine, the first reason being, it is submitted, clearly wrong, and 
the second being the basis of the modern doctrine protecting con-
tractual licensees. The first ground was that the claimant had a 
licence coupled with an interest—"the right to see"—and that the 
interest could now be granted in equity by a contract, whereas 
before 1875 a deed was required. The fallacy in this reasoning is that 
there was no identifiable proprietary interest to be granted.

16
 

As a second ground for the decision, Buckley L.J. treated the 
matter as one of construing the parties' rights under the contract. 
Here "there was included in that contract a contract not to revoke 
the licence until the play had run to its termination".

17
 This is the 

germ of the later development; and the significance of the Judicature 
Act in this context is that it makes available the equitable remedy of 
an injunction to restrain the breach of contract by the licensor. This 
precludes the argument that he has no right to revoke, but has a 
power to do so; he has no power if an injunction is available to 
restrain him. 

Winter Garden Theatre (London) Ltd v Millennium Productions 
Ltd™ finally established that the rights of the parties must be deter-
mined upon the proper construction of the contract. In that case, as 
the licence was held to have been revoked in accordance with its 
terms, the problem in Hurst's case

19
 did not arise. In the Court of 

Appeal, however, the contract had been construed as irrevocable by 
the licensor. In that situation, they held, the licensee would be pro-
tected by the issue of an injunction to restrain a breach of contract by 
the licensor. Lord Greene M.R., in words referred to with approval 
in the House of Lords, explained that the revocation of the licence 
was a breach

20
: 

14 [1915] 1 K.B. 1. "(1845) 
13 M. & W. 838. 
16 These matters are demonstrated by Phillimore L.J. in his dissenting judgment; see Houn- 

slow LBC v Twickenham Garden Developments Ltd [1971] Ch. 233 at 244; cf. Cowell v 
Rosehill Racecourse (1937) 56 C.L.R. 605. 

17 Hurst v Picture Theatres Ltd [1915] 1 K.B. 1 at 10; see also Kennedy L.J. at 14. 
18 [1948] A.C. 173. 
"[1915] 1 K.B. 1. 
20 [1946] 1 All E.R. 678 at 648 et seq. 
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"It may well be that, in the old days, that would only have given 
rise to a right to sue for damages. The licence would have stood 
revoked, but after the expiration of what was the appropriate 
period of grace the licensees would have been trespassers and 
could have been expelled, and their right would have been to sue 
for damages for breach of contract... But the matter requires to 
be considered further, because the power of equity to grant an 
injunction to restrain a breach of contract is, of course, a power 
exercisable in any court. The general rule is that, before equity 
will grant such an injunction, there must be, on the construction 
of the contract, a negative clause express or implied. In the pre-
sent case it seems to me that the grant of an option which, if I am 
right, is an irrevocable option, must imply a negative undertaking 
by the licensor not to revoke it. That being so, in my opinion, such 
a contract could be enforced in equity by an injunction." 

B. The Licensee's Remedy for the Breach 

27-008 i. Damages. The normal remedy for breach of contract is, of 
course, damages; and there is little doubt that this was recognised 
even in the old common law cases which held that the licensee could 
be evicted. The question did not arise in Wood v Leadbitter21 be-
cause the form of action was for assault and not for breach of 
contract. 

In Tanner v Tanner,22 the defendant was the mistress of the claim-
ant. She lived in a rent-controlled flat, which she left in 1970, when 
the claimant purchased a house for her and for their children. The 
relationship ended, and in 1973 the claimant offered her £4,000 to 
vacate. She refused, claiming that she could stay in the house until 
the children left school. The Court of Appeal would have permitted 
her to stay, but she had been rehoused by the local authority before 
the appeal. The defendant's remedy was compensation for the loss 
of the licence, which was quantified at £2,000. 

27-009 ii. Injunction. The normal way of protecting a contractual licen-
see against improper revocation is by issuing an injunction to re-
strain the breach by the licensor. A number of questions arise: 

27-010 (a) The Judge at your Elbow. It was said in 191523 in connection 
with Hurst's case, that an injunction would be a useless remedy 
unless a Chancery judge was sitting at your elbow, because the 
breach and ejection would take place before the injunction could 

21 (1845) 13 M. & W. 838. 
22 

[1975] 1  W.L.R.  1346.  
23 

See (1915) 31 L.Q.R.  217 at  221 (Si r  John Mi les) ;  and Lord Greene M.R.  in  M illennium  
Productions  Ltd  v W in ter  G arden Theatre  (London)  Ltd  [1946]  1  Al l  E.R .  678 at  685 .  
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issue. But the court will treat the licence as not revoked in circum-
stances in which an injunction would issue, and this will prevent the 
licensee from being a trespasser. As has been seen, monetary com-
pensation was awarded in Tanner v Tanner

24
 where it was no longer 

practicable to issue an injunction. Moreover, a mandatory injunction 
may be obtained, in a suitable case, to enable the licensee to re-
enter.

25
 

(b) Discretionary Nature of the Remedy. An injunction, like all 27-011 
equitable remedies, is discretionary. An injunction will not therefore be 
available to a licensee who is himself in breach of the terms of the licence. A 
licensee who himself misbehaves will not be protected.

26 
Further, an 

injunction will not be granted where it will have the effect of compelling 
persons to live together in circumstances which are intolerable. If this 
situation arises in the case of a licence, an injunction may be refused, and the 
parties may be left to their rights at common law to sue for breach of 
contract.

27
 

iii. Specific Performance. The Court of Appeal had no hesita-   27-012 
tion in holding in Verrall v Great Yarmouth BC

2
* that a contractual licence 

was enforceable by specific performance. 

The National Front entered into a contract in April 1979 with the 
Council to hire a hall for a conference. In May 1979, after local 
authority elections, the new Labour controlled Council purported 
to revoke the licence; on the ground that the Front's extremist 
political stance would create unrest in the borough. Specific per-
formance of the contract was granted. 

The old argument that a licence can be revoked by the licensor on 
payment of damages was firmly and finally disposed of. The Front 
was entitled to the benefits of the contractual licence. 

The issue of an order for specific performance raised a number of 
questions of principle. It used to be said that specific performance 
would not issue in relation to a transient matter; because the issue 
may not come to the court in time.

29
 That view was held to be out of 

24 
[1975]  1  W.L.R.  1346.  

25 
As i n Luganda v Services H ote l s  L td [1969] 2  Ch .  209.  

26 
Thompson v Park [1944] K.B. 408. For  a considerat ion of the quest ion of the circumstances  
in which misbehaviour by a licensee by estoppel  will  allow his licence to be terminated, see  
W il l iam s  v  S t a i t e  [ 1 97 9 ]  C h .  2 9 1 ,  [ 1 9 8 6]  C o n v .  4 0 6  ( M .  T ho m p s o n ) ,  s u g g es t i n g  t h a t  
termination is only possible where the previous court  order was not the grant of an estate in  
the land. A smaller degree of misconduct  will prevent  an estoppel  licence arising, under the  
"clean hands" principle ,  than wi l l  cause i t  to  t erminate;  J.  Wi ll i s  & Son v Will i s  [1986] 1  
E.G.L.R.  62.  

27 
Thom pson  v  Park [1944] K.B .  408 at  409.  

28 
[1981]  Q.B.  202;  [1981] Conv.  212 (A.  Briggs) .  

29 
Above, para.24-025. 
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date. Presumably, however, it would have been a defence if the date 
of the conference had passed before the issue was tried. Another 
possible difficulty might be the question of the continued super-
vision by the court, although, as we have seen,

30
 inroads have al-

ready been made into the supervision principle. A further question is 
whether specific performance is available to enforce a contract 
which does not create a proprietary interest. The older view was that 
the order would not be made in such a case.

31
 But more recent 

authorities indicate that specific performance is a remedy based on 
the inadequacy of damages rather than on the vindication of some 
proprietary interest.

32
 This, it is submitted, is the correct approach 

today; "it is the duty of the court to protect, where it is appropriate 
to do so, any interest, whether it be an estate in land or a licence, by 
injunction or specific performance as the case may be."

33
 Such an 

approach is consistent with the court's power to grant a prohibitory 
injunction to restrain the wrongful revocation of a contractual li-
cence, or to grant a mandatory injunction to re-instate a licensee 
whose licence has been revoked in breach of contract.

34
 

C. Express or Implied Contracts 

27-013 The contract may be express or implied. In the older cases, which 
dealt mainly with commercial transactions, it was not difficult to 
recognise the existence of a contract, though its terms may have 
been difficult to construe. Many of the recent cases concern arrange-
ments within the family. These are situations in which the terms of 
an agreement are usually not spelled out; and a contract may in any 
case fail because of a lack of intention to create legal relations. 

In these circumstances, it is not surprising that it is difficult to 
distinguish clearly between cases in which a contract has been found 
and those where it has not. As has been seen, a contractual licence 
was implied in Tanner v Tanner.

35
 That indeed was the only way to 

find an adequate remedy; and Lord Denning M.R., conscious of the 
difficulty of finding a contract in the circumstances, went so far as to 
say that the court should "imply a contract by him—or if need be 

30 
Above ,  pa ra . 24 -020.  

31 
Booker v Palmer [1942] 2  Al l  E.R.  674 at  677,  per Lord Greene M.R.  This  was the view  
that  prevai l ed at  the t ime of  Hurst ' s  case. 

32 
Beswick v Beswick [1968] A.C. 58;  Tanner v Tanner [1975] 1 W.L.R. 1346 at 1350;  Mutton 
v Wat ting [1948] Ch.  26 at  36 (aff i rmed,  ibid. ,  at  398);  (1980) 96 L.Q.R.  483.  

33 
[19 81]  Q .B .  202  a t  22 0 ,  p er  Rosk i l l  LJ .  

34 Winter Garden Theatre (London) Ltd v Millennium Productions Ltd [1948] A.C.  173 
(prohibitory); Luganda v Service Hotels Ltd [1969] 2 Ch. 209 (mandatory). 

35 
[1975] 1  W.L.R.  1346;  (1976) 92 L.Q .R.  168 ( J .  Barton) .  



Contractual Licences after the Judicature Acts 887 

impose the equivalent of a contract by him."
36

 In Coombes v 
Smith,

31
 the court failed to find a contract in circumstances which 

were basically similar. There the defendant bought a house into 
which the claimant, his lover, moved. As she was pregnant, she gave 
up her job, the defendant assuring her that he would always provide 
for her. The defendant paid the outgoings, but the claimant did some 
decorating and gardening. When the couple separated 10 years later, 
the defendant offered her £10,000 to move out, but she claimed a 
contractual licence for life. Her claim failed, as she had provided no 
consideration, and it was impossible to infer a contract. Tanner v 
Tanner

3
* was distinguished as the claimant there had provided con-

sideration in giving up her rent-controlled flat and was not claiming 
a licence for life. The defendant, however, conceded that the claim-
ant could remain until the child was 17. It is indeed easier to see why 
there was not a contract in Coombes v Smith,

39
 than it is to see how 

one could be implied in Tanner v Tanner.
40

 

In other cases the occupier has received protection by the court's 
finding that there was a contractual licence which was irrevocable 
for a period of time. 

In Hardwick v Johnson,
41

 a mother purchased a house, on her 
son's marriage, for occupation by him and his bride. The young 
couple were to pay £7 a week as rent to the mother. But this soon 
ceased to be paid, and the mother did not demand it because the 
couple had little money. 

The son left his bride, now pregnant, for another woman. The 
mother sued for possession. The wife claimed to be entitled to 
remain in possession on payment of £7 per week. 

The Court of Appeal found a contractual licence. The daughter-
in-law was held entitled, subject to resuming the weekly payments, 
to protection by injunction for an indefinite period of time. Lord 
Denning M.R. thought, however, that no enforceable contract could 
arise in a family situation of this kind,

42
 preferring to find a licence 

by estoppel. On the face of it, it would seem to be unlikely that the 
parties would intend to bind themselves contractually in a situation 
of this type. 

36 
[1975] 1  W.L.R.  1346 at  1350.  

37 
[19 86]  1  W.L .R .  8 08 ;  (198 6)  45  C .L J .  394  (D .  H ay t on ) ;  be l o w,  pa ra . 2 7 - 023 .  Se e  a l so  
Horrocks v Forray [1976] 1  W.L.R .  230;  (1976) 40 Conv . (x. s . )  362 (M.  Ri cha rds) .  

38 
Above.  

-
w
 Above. 

40 
[1975]  1  W.L.R.  1340.  

41 
[1978] 1  W.L.R.  683.  See al so Chandl er  v  Kerley [1978] 1  W.L.R. 693 ("mistress" ent i t led  
to  r emai n  fo r  a  pe riod  det e rminabl e  upon  12  mont hs '  not i ce ) .  

42 
ib id . ,  at  688. 
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D. Contractual Licences and Third Parties 

27-014 Protection of the licensee against the licensor inevitably gives rise 
to the question whether a licensee will be protected also against an 
assignee of the licensor. On the one hand, protection given to a 
licensee is in many cases of little use if the licensor can transfer the 
land and leave the licensee helpless. On the other hand, if a licensee 
is protected against third parties, the licence begins to look like 
some sort of proprietary interest.

43
 

The extent to which a licence is binding on a third party will vary 
with the type of licence. Bare licences are obviously not binding. 
The question whether a contractual licence can bind a purchaser 
under a constructive trust is considered later

44
; likewise whether an 

estoppel licence can bind third parties.
45

 First the position as to 
contractual licences outside these situations will be examined. 

It is important to appreciate that there is no principle which re-
quires that the availability of an injunction against one contracting 
party will make it available against third parties coming to the land. 
The jurisdiction to apply an injunction against a third party was 
demonstrated by the development of the law of restrictive covenants 
from Tulk v Moxhay.

46
 The policy decision to refuse an injunction 

against third parties was shown by the unsuccessful attempts to 
make covenants run with chattels.

47
 

As far as contractual obligations are concerned, the estate of a 
deceased party to the contract is not properly a third party. The 
devisee of the licensor is a third party, but takes as a volunteer. One 
of the landmark cases on the enforcement of licences against third 
parties, Errington v Errington and Woods,

46
 is such a case; the 

report fails to say whether the licensor's widow, who was the de-
visee, was also his executrix; but both Lord Denning M.R. and 
Hodson LJ. refer to her as successor in title. Such a person is in a 
different position from a purchaser. 

Authority leads to the conclusion that contractual licences are not 
ordinarily binding on third parties. 

In King v David Allen & Sons, Billposting Ltd,
49

 the licensor 
agreed that the licensees should have the exclusive right of affix-
ing advertisements upon a building. Later the licensor leased the 
building to a cinema company, no provision being made to protect 

43 See,  however,  (1986) 49 M.L.R. 741 (J.  Dewar),  suggesting that  i t  i s  wrong to attempt  to fit  
l icences i nto  t radi t i onal  academic  l and  law .  

44 Below,  p ara . 27 -01 6 .  
45 Below,  p ara . 27 -03 0 .  
46 (18 48)  2  P h .  77 4 .  
47 Port  L ine  v  Ben  L ine  S t ea me rs  [ 195 8]  2  Q .B .  1 46;  Lo rd  S t r a thco na  S . S .  Co .  v  Domin ion  

C oal  C o  [ 1 9 2 6]  A . C .  1 0 8;  ( 2 00 4 )  1 2 0  L . Q . R .  6 6 7  ( B .  M c F ar l a n e ) .  
48 [1952] 1 K.B. 290.  
49 [19 16]  2  A .C .  54 .  
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the rights of the licensees. The licensees sued the licensor for 
breach of contract. The licensor was liable if the lease to the 
company deprived the licensees of their contractual right. The 
House of Lords held that it did. 

In Clore v Theatrical Properties Ltd,
50

 a deed which was 
drafted in the form of a lease purported to grant the lessee the 
"front of the house" rights in a theatre; that is, the right to use 
refreshment rooms etc. to provide for the needs of patrons. The 
instrument provided that the terms "lessor" and "lessee" should 
include their executors, administrators and assigns. 

It was held to be a licence and not a lease. The "lessor" and 
"lessee" both assigned; and the question was whether the "les-
see's" assignee could enforce the right under the agreement. He 
failed; because the licence was a personal contract and enforce-
able only between the parties to it. 

As has now been reaffirmed,
51

 these cases lay down a correct 27-015 
doctrine relating to contractual licences. Licences were indeed treated as 
binding on third parties in a number of cases decided in the days when a 
deserted wife was treated as a licensee protected by injunction

52
; and these 

provided a very compelling case for applying the injunction also against the 
party to whom the deserting husband sold the house. But these cases were 
incorrect; because the House of Lords decided that a deserted wife was not a 
licensee of her husband, and had no interest capable of binding the land.

53
 

Legislation followed.
54

 There are some cases in which a contractual arrange-
ment, outside the context of a deserted wife, was held to bind a third party, 
but they are best explained as being decided on other grounds. 

In Errington v Errington and Woods
55

 the father, A, of a young 
man who was about to be married purchased a house through a 
building society, made a down-payment and told the young cou-
ple that the house would be theirs when they paid all the instal-
ments due under the mortgage. They went into possession and 
paid all the instalments which fell due. Nothing was stated con-
cerning the rights of the young couple during the currency of the 
mortgage payments. A died, leaving all his property to Mrs A.  

s° [1936] 3 All E.R. 483. 
" Ashburn Anstalt v Arnold [1989] Ch. 1; below, para.27-017. 
K Bendall v McWhirter [1952] 2 Q.B. 466; Lee v Lee [1952] 2 Q.B. 489n; Ferris v Weaven 

[1952] 1 All E.R. 233. 
53 

National Provincial Bank Ltd v Ainsworth [1965] A.C. 1175. 
54 Matrimonial Homes Act 1967 (now Family Law Act 1996). 
55 [1952] 1 K.B. 290; Duke of Beaufort v Patrick (1853) 17 Beav. 60. 
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The son returned to his mother, who took steps to evict the daugh-
ter-in-law. She failed. The daughter-in-law was held to be a licen-
see who was entitled to protection not only against A in his 
lifetime, but also against Mrs A, taking as a volunteer. 

There was clearly a flavour of contract in the licence, and the case 
is usually treated as one of contractual licence. But the wide views 
expressed in the case as to the enforceability of such licences were 
disapproved, obiter, by the House of Lords in National Provincial 
Bank Ltd v Ainsworth,

56
 and have since been said by the Court of 

Appeal in Ashburn Anstalt v Arnold
57

 to be neither practically neces-
sary nor theoretically convincing. They could not be reconciled with 
King

58
 and Clore,

59
 but the decision was, however, correct on the 

facts. It could be justified on any of three grounds: 

(i) there was a contract to convey on completion of the pay-
ments, giving rise to an equitable interest in the form of an 
estate contract which would bind the widow as a vol-
unteer; 

(ii) the daughter-in-law had changed her position in reliance 
upon a representation by the deceased, the estoppel binding 
the widow; 

(iii) the payment of instalments gave rise to a direct proprietary 
interest by way of a constructive trust under the principle 
later formulated in Gissing v Gissing.

60
 

Thus the result could have been achieved without accepting Lord 
Denning's broad principles, which were unnecessary and per incur-
iam. The correct principle is that a contractual licence cannot bind a 
third party unless the circumstances are such that a constructive trust 
has arisen. Further examination of this principle will be deferred 
until the development of the constructive trust solution has been 
outlined. 

4. CONSTRUCTIVE TRUSTS 

27-016 A few cases in this field have been decided on the basis of a con-
structive trust. Lord Denning has described a constructive trust 
as one: 

5[1965] A.C. 1175. 
7 [1989] Ch. 1, below. 
5 Above. 
' Above. 
3 [1971] A.C. 886, above, para.11-008. 
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"imposed by law whenever justice and good conscience require 
it. It is a liberal process, founded upon large principles of equity, 
to be applied in cases where the legal owner cannot conscien-
tiously keep the property for himself alone, but ought to allow 
another to have the property or the benefit of it or a share of 
it."

61
 

In those terms, the constructive trust solution is at once too vague 
and too far-reaching. Too vague in that such broad statements pro-
vide no way of determining when such a trust will be held to exist.

62 

It may be unobjectionable in cases such as D.H.N. Food Distribu-
tors Ltd v Tower Hamlets LBC,

63
 where the issue was whether a 

contractual licensee could claim compensation for disturbance upon 
compulsory purchase. But it is not appropriate where title to land is 
at stake. 

Lord Denning M.R. pioneered this solution in Binions v Evans.
64

 

Mrs Evans was the widow of an employee of the Tredegar Estate. 
The trustees made an agreement with her, under which she would 
be allowed to reside in a cottage, free of rent and rates, for life. 
She undertook to keep the cottage in repair. 

Two years later, the trustees sold the cottage to Mr and Mrs 
Binions, expressly subject to the agreement, the purchase price 
being reduced accordingly. The purchasers claimed possession of 
the cottage. Lord Denning M.R. held that the purchasers were 
bound by Mrs Evans' contractual licence and also by a construc-
tive trust in her favour, whereas Megaw and Stephenson LJJ. 
relied upon the agreement as creating a life interest.

65
 

Clearly, the case provides no support for the view that contractual 
licences generally are binding on third parties. Nevertheless, it was 
cited subsequently as authority for the proposition that a contractual 
licence is capable of binding a third party. 

In Re Sharpe
66

 an elderly aunt lent money to her nephew towards 
the purchase of a house on the understanding that she would live 

61 
H u s s e y  v  P a l m e r  [1972]  1  W.L.R.  1286,  a t  1290 .  

62 
(1973)  32  C .L . J .  123  at  142  (R.  Smi t h ) .  

63 
[1976]  1  W.L .R .  8 52 .  See  a l so  P e n n i n e  R a c e w a y  L t d  v  K i r k l e e s  M e t r o p o l i t a n  C o u n c i l  
[1983]  Q .B .  382  (L i cen see  a  "pe r son  i n t e res t ed  i n  t he  l and"  w i t h i n  Town and  Coun t ry  
Planning Act  1971,  s .164).  

64 
[1972]  Ch.  359;  (1972) 88 L .Q .R .  336 (P .V .B . ) ;  (1972)  36  Conv. (N. s . )  266 ( J .  Mart i n ) ;  
(1973)  32 C.L. J .  123 (R.  Smi th) .  

65 
Applying B annist er  v  Banniste r  [1948] 2 All  E.R. 133. See al so C ost el lo  v  C ostel lo  (1995)  
70 P.  & C.R.  297.  

66 
[1980] 1  W.L.R.  219;  [1980] Conv.  207 ( J .  Mart in) .  
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there with the nephew and his wife for the rest of her life. The 
nephew subsequently went bankrupt, and his trustee in bank-
ruptcy contracted to sell the house to a purchaser. The trustee 
failed in his claim to recover possession of the house from the 
aunt. Her rights were held to be more than merely contractual, and 
gave rise to a constructive trust binding upon the trustee in bank-
ruptcy. The purchaser was not a party to the action, and it was left 
open whether he would also be bound. However, as the aunt had 
sold her home and paid for improvements to the nephew's house, 
a preferable basis for the decision might have been proprietary 
estoppel. 

27-017 The position has since been clarified by the Court of Appeal in 
Ashburn Anstalt v Arnold,

67
 which has "put the quietus to the heresy 

that a mere licence creates an interest in land."
68

 The claimant 
purchaser sought possession against the defendant, who was in oc-
cupation under an agreement with the purchaser's predecessor in 
title. The claimant had been aware of the agreement and had pur-
chased expressly subject to its provisions "so far as the same are 
enforceable against the Vendor." In fact it was held that the defen-
dant had a tenancy which was binding on the purchaser under the 
Land Registration Act 1925. However, the Court of Appeal pro-
ceeded to consider the position if the defendant had been a contrac-
tual licensee. On the clear authority of King v David Allen & Sons, 
Billposting Ltd,

69
 the correct principle was that a contractual licence 

could not normally bind a third party. However, the law must be free 
to develop, and the finding of a constructive trust was considered a 
beneficial adaptation of old rules to new situations in appropriate 
circumstances. But there could be no bare assertion that a licence 
gives rise to a constructive trust. It would arise only if the con-
science of the third party was affected. Mere notice would not be 
sufficient,

70
 nor the fact that the property was conveyed "subject to" 

the interest. Such a term does not mean that the grantee is necessarily 
intended to be under an obligation to give effect to the interest, but 
may be merely to protect the grantor against claims by the 
grantee (for example as in the case of an old restrictive covenant 
which may or may not be enforceable). The question is whether the 
grantee has acted in such a way that, as a matter of justice, a trust 

67 [1989] Ch.  1;  (1988)  51 M .L.R. 226 (J.  Hi l l );  (1988) 104 L.Q.R. 175 (P.  Sparkes);  [1988]  
Conv.  201 (M. Thompson);  (1988) 47 C .L.J.  353 (A. Oakley);  All  E.R. Rev.  1988 at  177 (P.  
C l a rke ) ;  (20 04 )  12 0  L .Q . R .  66 7  (B .  M cFa r l ane ) .  

68 IDC Group  L td  v  C la rke  [19 92 ]  1  E .G .L .R .  18 7  a t  1 89 ,  u phe ld  (19 93)  65  P .  &  C .R .  172  
(wh ere  t he  i s su e  wa s  no t  d i sc us sed ) .  

69 [19 16]  2  A .C .  54 ,  a bo ve ,  p ara . 27 - 01 4 .  
7 1 1  See IDC Group Ltd v Clark [1992] 1 E.G.L.R. 187 at  190 (i n the High Court );  Chat tey v 

Farndale Holdings Inc.  (1998) 75 P.  & C.R . 298;  Lloyd v Dugdale (2002) 2 P.  & C.R. 13;  
[20 02]  Co nv .  5 84  ( M .  Dixo n) .  
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must be imposed on him. In the present case there would be no 
constructive trust because the transfer "subject to" the defendant's 
rights was done to protect the vendor, and the purchaser had not paid 
a reduced price. As far as the previous cases were concerned, Bin-
ions v Evans

71
 was a legitimate application of the constructive trust 

doctrine because the parties intended the purchaser to give effect to 
the interest and the price was reduced accordingly. Also approved 
was Lyus v Prowsa Ltd

72
 where the intention had been similar and 

the purchaser had given assurances. The doctrine was not, however, 
appropriate in Re Sharpe,

73
 where the aunt had not replied to the 

trustee in bankruptcy's enquiries as to her interest. 
The Court of Appeal added that certainty was of prime impor-

tance as far as title to land was concerned, and it was not desirable to 
impose a constructive trust on slender materials.

74
 One difficulty is 

that the imposition of a constructive trust, in the case of a fee simple, 
creates an equitable interest which is not registrable (in unregistered 
land).

75
 If the interest protected by a constructive trust is for life 

only, problems once arose with the Settled Land Act, but settlements 
cannot now be created.

76
 Similar points arise with the doctrine of 

proprietary estoppel, as discussed below.
77

 In that context also the 
constructive trust has been invoked in order to achieve a just 
result.

78
 

The new formulation, it is submitted, provides welcome guide-
lines as to the circumstances in which a constructive trust will be 
imposed, and thereby achieves a compromise between the some-
times divergent goals of certainty and justice. 

5. LICENCES BY ESTOPPEL 

The doctrine of estoppel has played a significant part in the modern   27-018 
development of the law of licences.

79
 A situation in which a licensee has acted 

to his detriment in reliance upon a representation or promise by the licensor 
presents a compelling case for the intervention of equity in order to protect 
the licensee; more compelling, in a sense, 

1 [1972] Ch. 359, above. 
2 [1982] 1 W.L.R. 1044, above. 
3 [1980] 1 W.L.R. 219, above. 
* Reiterated in IDC Group Ltd v Clark, above (in the High Court). 
5 Formerly the interest of a beneficiary absolutely entitled under a constructive trust was not 

overreachable, but this has been changed by the Trusts of Land and Appointment of 
Trustees Act 1996; above, para.11-016. Overreaching, however, requires two trustees. 

5 Life interests now give rise to the less complex trust of land under the 1996 Act, above. 
7 Below, para.27-034. 
iReBasham [1986] 1 W.L.R. 1498, below, para.27-028. 
' It seems that a licence by estoppel was first so referred to judicially in Inwards v Baker 

[1965] 2 Q.B. 29, per Danckwerts L.J. at 38, below, para.27-024. 
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than the case of a contractual licence, because the licensee by estop-
pel has no alternative remedy in damages.80 The doctrine of estoppel 
by encouragement or acquiescence has found a fruitful area of op-
eration in the field of licences, under the name of proprietary estop-
pel; its success in this area has been largely due to the fact that, 
unlike estoppel by representation or promissory estoppel, it can 
found a cause of action and, in the licence context, enables the court 
to award a proprietary interest to the licensee. In the enthusiasm for 
the application of this doctrine, it has become confused with other 
estoppels, and has been credited with the solution to many cases in 
which it is quite clear that the judges reached their decision on other 
grounds. The utility of the doctrine stems from the fact that the court 
will "look at all the circumstances in each case to decide in what 
way the equity can be satisfied"81; and the most suitable solution is 
often an award to the licensee of a proprietary interest, rather than 
merely an injunction. A sword and not a shield is sometimes re-
quired. 

A. Types of Estoppel 
27-019 There are many different types of estoppel at law and in equity. 

We are concerned with three of these, each having a separate origin 
and history.82 The Australian courts have asserted that distinctions 
should not be drawn between the various categories of estoppel, nor 
between their common law or equitable origin.83 The courts in this 
country have not yet reached this conclusion, although there have 
been dicta to the effect that it is undesirable to distinguish between 
types of estoppel.84 If this view prevails, the existing differences 
(such as whether the type of estoppel operates as a sword or a shield) 
will have to be modified in order to achieve a coherent unified 

5 As to how far a contractual licence may also be a licence by estoppel, see [1983] Conv. 50 
(M. Thompson) and 285 (A. Briggs). 

' Plimmer v Wellington Corporation (1884) 9 App.Cas. 699 at 714; Greasley v Cooke [1980] 
1 W.L.R. 1306 at 1312. It may be held that the claimant has already had sufficient satisfac-
tion for his expenditure; Sledmore v Dalby (1996) 72 P. & C.R. 196. 

* For estoppel by convention, i.e. by a course of dealing, see Amalgamated Investment and 
Property Co (in liquidation) v Texas Commerce International Bank Ltd [1982] Q.B. 84; 
Pacol Ltd v Trade Lines Ltd [1982] 1 Lloyd's Rep. 456; (1982) 79 L.S.Gaz. 662 (P. 
Matthews). See generally Wilken and Villiers, Waiver, Variation and Estoppel; Cooke, The 
Modern Law of Estoppel. 

' Waltons Stores (Interstate) Ltd v Maker (1988) 62 A.L.J.R. 110 at 123; (1988) 104 L.Q.R. 
362 (A. Duthie); Commonwealth of Australia v Venvayen (1990) 65 A.L.J.R. 540 at 546; 
(1991) 107 L.Q.R. 221 (M. Spence); [1992] Conv. 239 (M. Lunney). Likewise in New 
Zealand: Gillies v Keogh [1989] 2 N.Z.L.R. 327 at 331. See Halliwell, Equity and Good 
Conscience in a Contemporary Context, Ch.2. 

' Crabb v Arun DC [1976] Ch. 179 at 193; Amalgamated Investment and Property Co Ltd (in 
liquidation) v Texas Commerce International Bank Ltd [1982] Q.B. 84 at 103; cf. (1981) 97 
L.Q.R. 513 (J.M.T.); [1988] Conv. 46 (P. Evans); J.T. Developments LtdvQuinn (1991) 62 
P. & C.R. 33 at 45; First National Bank pic v Thompson [1996] Ch. 231. 
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doctrine.
85

 The most recent pronouncements, however, are against 
the idea of "an overarching principle" which would blur the dis-
tinctions.

86
 

i. Estoppel by Representation. Estoppel by representation op-
erates over a wide field of common law and equity. The basic 
principle is that a person who makes an unambiguous

87
 representa-

tion, by words,
88

 or conduct,
89

 or by silence,
90

 of an existing fact, and 
causes another party to act to his detriment in reliance on the 
representation will not be permitted subsequently to act inconsis-
tently with that representation. The doctrine was originally applied 
only where there was a representation of existing fact,

91
 and not 

where the representation was one of law or of intention. The repre-
sentor could not subsequently allege, in dealing with the repre-
sentee, that the facts were different from those represented. Apart 
from a few long-established exceptions,

92
 such an estoppel works 

negatively. It is not capable of creating a cause of action. It works 
like a rule of evidence, a rule which excludes a particular defence or 
line of argument. 

This is not to say that estoppel is available only to a defendant. A 
claimant may take advantage of the doctrine if he has an independ-
ent cause of action, and can show that the defence is inconsistent 
with a representation of the defendant on which he relies.

93
 

A well-known example is Roberston v Minister of Pensions,
94 

where an officer claimed a pension, relying upon a statement by the 
War Office that his disability had been accepted as due to military 
service, and forbore to obtain an independent medical opinion. It 
was held that the Crown, through the Minister of Pensions, could 
not go back on the statement previously made. The officer was no 

27-020 

' See (1994) 14 L.S. 15 (M. Halliwell), suggesting the remedying of unconscionable conduct 
as the unifying factor. See generally Pawlowski, The Doctrine of Proprietary Estoppel 
(1996). 6 Republic of India v India Steamship Co Ltd (No.2) [1998] A.C. 878 at 914; 

[1999] 
L.M.C.L.Q. 256 (R. Halson); National Westminster Bank pic v Somer International (UK) 
Ltd [2002] Q.B. 1286 at 1303. 1 Low v Bouverie [1891] 3 Ch. 82. 8 Hunt v Carew (1649) 

Nels. 46; or through an agent; Moorgate Mercantile Ltd v Twitchings 
[1977] A.C. 890. 

' Waldron v Sloper (1852) 1 Drew. 193. 3 Fung Kai Sun v Chan Fui Hing [1951] A.C. 489; 
Pacol Ltd v Trade Lines Ltd [1982] 1 

Lloyd's Rep. 456. 
1 Jorden v Money (1845) 5 H.L.C. 185; not followed in Australia; Legione v Hateley (1983) 
57 A.L.J.R. 292; Foran v Wight (1989) 168 C.L.R. 385. 

2 e.g. a tenancy by estoppel, M. & W., pp.799 et seq.; see also Ramsden v Dyson (1866) L.R. 
1 H.L. 129; below, para.27-026. 

' Similarly with promissory estoppel; Amalgamated Investment and Property Co (in liquida-
tion) v Texas Commerce International Bank Ltd [1982] Q.B. 84; Pacol Ltd v Trade Lines 
Ltd [1982] 1 Lloyd's Rep. 456. 

' [1949] 1 K.B. 227; Combe v Combe [1951] 2 K.B. 215 at 219, per Denning L.J. See also 
Western Fish Products Ltd v Penwith DC [1981] 2 All E.R. 204. 
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longer in a position to supply the necessary evidence; but the Minis-
ter was estopped from denying that he qualified. 

27-021 ii. Promissory Estoppel. The doctrine is expanded in equity, so 
as to include not only representations of fact, but also representa-
tions of intention; or promises. The doctrine came into prominence 
with the decision of Denning J. in Central London Property Trust 
Ltd v High Trees House Ltd in 1947,

95
 and became firmly estab-

lished in later cases.
96

 

Where, by words or conduct, a person makes an unambiguous 
representation as to his future conduct, intending the representation 
to be relied on, and to affect the legal relations between the parties, 
and the representee alters his position in reliance on it, the represen-
tor will be unable to act inconsistently with the representation if by 
so doing the representee would be prejudiced.

97
 

The doctrine emerged in Loffus v Maw
9S

 and Hughes v Metropoli-
tan Railway Co.," and developed through a line of cases which was 
little known until 1947. Denning J. then applied it in Central Lon-
don Property Trust Ltd v High Trees House Ltd.' 

The landlord company in 1937 leased to the defendant a block of 
flats for 99 years at a rent of £2,500 a year. Early in 1940, because 
of the war, the defendants were unable to find sub-tenants for the 
flats, and unable in consequence to pay the rent. The landlord 
agreed to reduce the rent to £1,250 from the beginning of the 
term. By the beginning of 1945 all the flats were let, and the 
landlord was held entitled to the full rent as from the middle of 
that year. Denning J., however, stated that the landlord would 
have been estopped from claiming the full rent for the period from 
1940 to 1945, on the ground that though not technically bound 
because of the lack of consideration, the landlord had intended the 
defendants to rely on the promise and the defendants had acted on 
the faith of it. 

Promissory estoppel contains a number of features which distin-
guish it from estoppel by representation of fact.

2
 First, in that the 

95 
[1947]  K.B.  130 .  

96 
C o m b e  v  C o m b e  [1951] 2  K .B .  215;  A j ay i  v  R . T .  B r i s c oe  (N i g e r i a )  L t d  [1964]  1  W.L.R.  
1326;  W .J .  A l a n  &  C o .  L t d  v  E l  N a s r  E xp o r t  a n d  Im p o r t  C o .  [1972] 2  Q .B .  189.  

97 
See  C o m b e  v  C o m b e  [1951 ]  2  K .B .  2 15  a t  220 .  

98 
(1862) 3 Gi ff .  592.  

99 
(1877) 2 App.Cas. 439. 

1 
[1947] K.B. 130. 

2 
See generally (1947) 63 L.Q.R. 283 (G. Cheshire and C. Fifoot); (1951) 67 L.Q.R. 330 (J. 
Wilson); (1952) 15 M.L.R. 1 (Denning L.J.); (1952) 15 M.L.R. 325 (L. Sheridan). 
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representation may be one of intention and not one of fact; which 
raises the question whether it is inconsistent with the House of 
Lords decision in Jorden v Money.

3
 But the doctrine is now well 

established.
4
 Secondly, the requirement of detriment to the repre-

sentee is less stringent in the case of promissory estoppel. Financial 
loss or other detriment is of course sufficient; but it seems that it is 
not necessary to show more than that the representee committed 
himself to a particular course of action as a result of the representa-
tion.* Thirdly, the effect of the estoppel may not be permanent. The 
representor may escape from the burden of the equity if he can 
ensure that the representee will not be prejudiced.

6
 But, consistently 

with estoppel by representation, promissory estoppel does not create 
a cause of action. It is a shield and not a sword.

7
 

iii. Proprietary Estoppel. 

(a) General Principles. This doctrine is applicable where one 
party knowingly encourages another to act, or acquiesces in the 
other's actions, to his detriment and in infringement of the first 
party's rights. He will be unable to complain later about the in-
fringement, and may indeed be required to make good the expecta-
tion which he encouraged in the other party. Unlike other estoppels, 
therefore, this doctrine may, in some circumstances, create a claim, 
and an entitlement to positive proprietary rights; in others, it can 
operate negatively, or can produce a compromise situation appropri-
ate to the particular circumstances. It can overcome statutory re-
quirements, such as the rule contained in s.2 of the Law of Property 
(Miscellaneous Provisions) Act 1989 requiring contracts relating to 
land to be made in writing

8
 or the rule in s. 1 of that Act requiring 

certain formalities for the execution of a deed.
9
 As far as interests in 

the home are concerned, the modern tendency is to assimilate pro-
prietary estoppel and common intention constructive trusts.

10
 

27-022 

3 (1854) 5 H.L.Cas. 185. See Foran v Wight (1989) 168 C.L.R. 385 at 411. 
4 But it "may need to be reviewed and reduced to a coherent body of doctrine by the Courts": 

Woodhouse A.C. Israel Cocoa Ltd v Nigerian Produce Marketing Co. Ltd [1972] A.C. 741 
at p.758 (per Lord Hailsham). 

5 Central London Property Ltd v High Trees House Ltd [1947] K.B. 130; W.J. Alan & Co Ltd 
v El Nasr Export and Import Co. [1972] 2 Q.B. 189; Ajayi v R.T. Briscoe (Nigeria) Ltd 
[1964] 1 W.L.R. 1326. 

6 Tool Metal Manufacturing Co. Ltd v Tungsten Electric Co. Ltd [1955] 1 W.L.R. 766. 
1 Combe v Combe [1951] 2 K.B. 215 at 224. See generally (1983) 42 C.L.J. 257 (M. 

Thompson); cf. Waltons Stores (Interstate) v Maker (1988) 62 A.L.J.R. 110. 
8 Yaxley v Colts [2000] Ch. 162; (2000) 116 L.Q.R. 11 (R. Smith); (2000) 59. C.L.J. 23 (L. 

Tee); [2000] Conv. 245 (M. Thompson); (2000) 63 M.L.R. 912 (I. Moore); [2002] Conv. 
216 (G. Griffiths). 

' Shah v Shah [2002] Q.B. 35 (defective attestation of deed by witness overcome by es-
toppel). 

} Above, para. 11-010. 
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One question which arises is whether the courts should award a 
remedy which fufils the expectations of the claimant

1
' or one which 

merely reverses the detriment. The latter is all that is required to 
avoid unjust enrichment, whereas the former might be said to give a 
promise unsupported by consideration the effect of a contract. The 
better view is that the aim should be the reversal of detriment, as it 
would normally be inequitable to insist on a remedy which is dispro-
portionate to the detriment.

12
 There may, however, be special rea-

sons for going further in some cases.
13

 The Court of Appeal in 
Jennings v Rice

14
 reviewed the authorities and concluded that the 

claimant's expectation was no more than a starting point: the most 
essential requirement was proportionality between the expectation 
and the detriment. Other factors included any misconduct of either 
party, changes in the benefactor's circumstances, and the existence 
of other legal or moral claims against the benefactor. On this ap-
proach £200,000 was awarded to the claimant who had acted as a 
carer in the expectation of inheriting a house worth £435,000. 

Detrimental reliance need not involve the expenditure of money 
on the land.

15
 In Greasley v Cooke,

16
 the claimant served notice to 

quit on the defendant, who had moved into the property as a servant, 
but had cohabited with the owner's son, K, and had stayed on after 
the owner's death, continuing to care for the family, which included 
a mentally-ill daughter. She had remained without payment since 
1948, encouraged by K, now deceased, and his brother (the claim-
ant) to believe that it was her home for life. The Court of Appeal 
held that she was entitled to remain as long as she wished. Lord 
Denning M.R. appeared to suggest that it was not necessary that the 
claimant should have acted to her detriment

17
: 

' Pascoe v Turner [1979] 1 W.L.R. 431, below, para.27-025; (1984) 100 L.Q.R. 376 (S. 
Moriarty); [1986] Conv. 406 (M. Thompson); Re Basham [1986] 1 W.L.R. 1498, below, 
para.27-028; Wayling v Jones (1995) 69 P. & C.R. 170; Yaxley v Com, above. For the view 
that this approach is correct, see (1997) 17 L.S. 258 (E. Cooke); cf. (1998) 18 L.S. 360 (A. 
Robertson). 1 Waltons Stores (Interstate) Ltd v Maker (1988) 62 A.L.J.R. 110 at 126; 

Commonwealth of 
Australia v Verwayen (1990) 64 A.L.J.R. 540 at 546; cf. Giumelli v Giumelli (1999) 161 
A.L.R. 473; (1999) 58 C.LJ. (D. Wright). See also Crabb vArun DC [1976] Ch. 179 at 198; 
Baker v Baker [1993] 2 F.L.R. 247 (an unusual case where the detriment exceeded the value 
of the expected interest); Sledmore v Dalby (1996) 72 P. & C.R. 196; Gillett v Holt [2001] 
Ch. 210. ' Pascoe v Turner, above (interest less than fee simple considered insecure 

against future 
purchasers). See generally (1999) 115 L.Q.R. 438 (S. Gardner). '(2003) 1 P. & C.R. 8; 

(2002) 118 L.Q.R. 519 (M. Pawlowski); [2003] Conv. 225 (M. 
Thompson). See also Campbell v Griffin [2001] W.T.L.R. 981; [2003] Conv. 157 (M. 
Thompson); Grundy v Ottey [2003] W.T.L.R. 1253; [2004] Conv. 137 (M. Thompson). ' 

For the application of the doctrine to property other than land, see Western Fish Products 
Ltd v Penwith DC [1981] 2 All E.R. 204 at 218; Moorgate Mercantile Co Ltd v Twitchings 
[1976] Q.B. 225 at 242; (1981) 40 C.LJ. 340 (P. Matthews). > [1980] 1 W.L.R. 1306; 

(1981) 44 M.L.R. 461 (G. Woodman). ' Here in any event the claimant had foregone 
wages and perhaps lost job opportunities. 
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"it is sufficient if the party, to whom the assurance is given, acts 
on the faith of it—in such circumstances that it would be unjust 
and inequitable for the party making the assurance to go back on 
it.. . .  There is no need for her to prove that she acted to her 
detriment or to her prejudice."

18
 

Subsequent cases, however, have made it clear that these com- 27-023 
ments related only to the burden of proving reliance. In Coombes v Smith

19
 

(the facts of which have already been given
20

) Lord Denning's statement was 
interpreted as meaning merely that where the claimant has adopted a 
detrimental course of conduct after the defendant's assurances, there is a 
rebuttable presumption that this was done in reliance upon the assurances. 
Here the claim based on proprietary estoppel failed. The claimant had no 
mistaken belief that she had a right to remain indefinitely, and in any event 
there was no detrimental act. Her acts in leaving her husband, becoming 
pregnant and looking after the house were not done in reliance on any expec-
tation of an interest and were not detrimental.

21
 Other decisions have shown 

more lenience on "reliance". In Matharu v Matharu
22

 a married couple had 
improved property owned by the husband's father, who had encouraged the 
wife to believe that it belonged to her husband. She was granted a licence to 
occupy for life even though some of the improvements were done after she 
discovered the truth. In Wayling v Jones

23
 the claimant helped the deceased, 

with whom he cohabited, to run a cafe merely for pocket money, and acted as 
his chauffeur and companion. The deceased promised to leave him a house 
and business, but all he received by will was a car and furniture. The cafe had 
been sold and at his death the deceased owned a hotel. The claimant was 
awarded the proceeds of sale of the hotel (over £72,000), even though his 
evidence was that he would have stayed with the deceased if no promise had 
been made. It was held that the promise did not need to be the sole 
inducement for the claimant's conduct. 

(b) Remedies. Early illustrations of the doctrine dealt with the   27-024 
protection of a lessee; as where a life tenant granted a 30 year lease, 

18 i b i d . ,  a t  1 3 1 1 - 1 3 1 2 .  T h i s  r e s e m b l e s  t h e  r e q u i r e m e n t s  o f  p r o m i s s o r y  e s t o p p e l  ( a b o v e ,  
n.5). 

19 [19 86]  1  W.L . R .  80 8;  (19 86 )  45  C .LJ .  394  ( D .  H ay ton ) ;  Wayl ing  v  J one s  (1 995 )  69  P .  &  
C.R. 170.  See also Stevens & Cutting Ltd v Anderson [1990] 1 E.G.L.R. 95,  suggesting that  
the headnote i n Greasl ey i s  wrong:  the  decision was on the burden of proof o f rel iance,  not  
of det riment . 

20 Abo ve ,  p ara . 27 -01 5  ( t he  con t r ac t  c l a im) .  
21 c f .  Grant  v  Ed wa rd s  [1 986 ]  C h .  63 8 ,  abo ve ,  p ara . l  1 - 00 5 .  
22 ( 1 9 9 4 )  6 8  P .  &  C . R .  9 3 ;  ( 1 9 9 4 )  2 4  F a m .  L a w .  6 2 5  ( J .  D e w a r ) ;  [ 1 9 9 5 ]  C o n v .  6 1  ( M .  

W el s t ead ) ;  (19 95)  58  M . L .R .  4 11  ( P .  M ilne) ;  [ 199 5]  7  C .F . L .Q .  5 9  (G .  Bat t e rs by) .  
23 Above; (1995) 111 L.Q.R. 389 (E. Cooke); [1995] Conv. 409 (C. Davis); (1996) 16 L.S.  

218 (A. Lawson). 
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to the knowledge of remainderman who "stood by and encouraged" 
the tenant to take the lease and incur expenditure. Lord Hard wick 
confirmed the tenant in the balance of his lease after the life tenant's 
death.

24
 

Other cases deal with activities on a party's own land which 
require facilities from a neighbour; allowing that party to acquire a 
right in the nature of an easement; as where a millowner erects a mill 
on the understanding, to the knowledge of a canal owner, that he 
could use canal water to generate steam

25
; or where the defendants 

constructed a sewer over a strip of the claimant's land, and the 
claimant failed to complain until the construction of the sewer was 
complete,

26
 or where a landowner subdivides his land in reliance on 

a right of way being granted by a neighbour (the local authority) 
through a specified outlet

27
; or where one party with the knowledge 

and consent of his neighbour, builds so as to encroach on the neigh-
bour's land.

28
 The doctrine does not, however, apply where the 

claimant does acts on his own land which are not done in the 
expectation of acquiring rights over the land of another.

29
 

The most extreme cases are those where a non-owner, in reliance 
upon a gratuitous promise of a gift of the land, has built on or 
improved the land. Clearly some remedy is required. In some cases 
the licensee has been protected from eviction without obtaining a 
proprietary interest in the land. 

In Inwards v Baker,
30

 Mr Baker's son, Jack, decided to build a 
bungalow upon land which he hoped to purchase, but the project 
proved to be too expensive. Mr Baker suggested that Jack should 
put the bungalow on land already owned by him; that would save 
some expense, and Jack could build a bigger bungalow. This was 
done. Jack lived there some 40 years before the proceedings 
began in 1963. The father died in 1951, leaving a will dated 1922, 
under which the land was left to others. 

24 
Huning v Ferrers (1711) Gi lb.Eq.  85;  Jackson v Cator (1800) 5  Ves.  688 ( t enant  making  
al t erat ions to  l andlord 's  knowledge) .  

25 
Rochdale C anal C o  v K ing (1853) 16  Beav .  630.  

26 
Arm strong v Sheppard & Shor t  L td [1959] 2  Q .B.  384.  

27 
Crabb v  Arun DC [1976] Ch .  179.  

2 S
H o p g o od v  B r ow n [1 9 55 ]  1  W. L . R .  21 3 ;  I v es  ( E . R . )  I n v es tm e nt s  C o  v  H ig h  [1 9 6 7 ] 2  
Q.B.  379.  

2 9
W este rn  Fi sh  Pro duc ts  L t d  v  Pe n w i th  D C  [1981]  2  A l l  E .R .  20 4  (no es t opp e l  wher e  
claimant  spent  money on own land relying on planning offi cer ' s  assurance that  plannin g 
permission would be granted;  doct rine in any event  not  avai l able  against  planning author -
ity); R. v East Sussex CC Ex p. Reprotech (Pebsham) Ltd [2002] 4 All E.R. 58; Lloyds Bank 
pic v Carrick [1996] 4 All E.R. 630;  [1996] Conv. 295 (M. Thompson);  All E. R. Rev. 1996 
at  257 (P. Clarke);  (1997) 56 M.L.R. 32 (M. Oldham);  (1998) 61 M.L.R. 486 (N. Hopkins).  
c f .  L im Teng  H uan v Ang  Sw ee C huan [1992] 1  W.L .R.  113 (co -owned  land) .  

30
 [1965] 2 Q.B. 29; Jones v Jones [1977] 1 W.L.R. 438; Matharu v Matharu (1994) 68 P. & 
C.R. 93. 
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The Court of Appeal held that the son should not be disturbed as 
long as he wished to stay. This is the first case, as far as is known, in 
which a licence is expressly referred to as one "created by es-
toppel."

31
 Negative protection only was considered, because "pro-

prietary estoppel" had not yet been introduced into the licence 
cases. 

On other occasions, the non-owner has been given a lien on the 
land for his expenditure

32
; or compensation for the value of the 

improvements
33

; or awarded the improved land on payment of a 
reasonable price for the site

34
; or a right to occupy until expenditure 

on improvements has been reimbursed
35

; or a non-assignable lease 
at a nominal rent, determinable on death.

36
 A monetary award may 

be given where a right to occupy would be oppressive or unwork-
able,

37
 or where the land in question has been sold.

38
 In some cases, 

however, the minimum equity to do justice may have expired, so 
that it is no longer inequitable to enforce legal rights.

39
 In other 

cases a conveyance of the freehold has been ordered. 

In Dillwyn v Llewelyn
40

 a father encouraged his son to build a 
house on the father's land, and signed a memorandum purporting 
to convey the land to the son; but it was not by deed. The father's 
will left all his land upon certain trusts in favour of others. The 
son spent some £14,000 in building a house on the land, with his 
father's knowledge and approval. On the father's death, it was 
held that the son was entitled to a conveyance of the land. 

On its face, the decision is inconsistent with two basic rules, 
namely that a gratuitous promise is not enforceable, and that an 
incomplete gift will not be completed in favour of a volunteer.

41 

Detrimental reliance is not consideration under English law. Further, 
the solution is not just and equitable. There was no reason why the 
son should have a transfer of the land at the expense of the father's 

27-025 

' By Danckwerts L.J. at 38. 
2 Unity Joint Stock Mutual Banking Association v King (1858) 25 Beav. 72. 
' Raffaele v Raffaele [1962] W.A.R. 29. See also Plimmer v Wellington Corporation (1884) 9 

App.Cas. 699. 1 Duke of Beaufort v Patrick (1853) 17 Beav. 60; Lim Teng Huan vAng Swee 
Chuan [1992] 1 

W.L.R. 113 (house built on land co-owned by parties, but contract to build house void for 
uncertainty). 

5 Dodsworth v Dodsworth (1973) 228 E.G. 1115. > 
Griffiths v Williams (1977) 288 E.G. 947. 
1 Baker v Baker [1993] 2 F.L.R. 247; Campbell v Griffin [2001] W.T.L.R. 981. * Wayling v 
Jones (1995) 69 P. & C.R. 170. ' Sledmore v Dalby (1996) 72 P. & C.R. 196 (rent-free 
occupation for past 18 years sufficient 

recompense for improvements); [1997] Conv. 458 (J. Adams); (1997) 113 L.Q.R. 232 (M. 
Pawlowski). 5 (1862) 4 De G.F. & J. 517; Chalmers v Pardoe [1963] 1 W.L.R. 677; 

Raffaele v Raffaele, 
above; (1963) 79 L.Q.R. 238 (D. Allen). 1 See 

(1980) 96 L.Q.R. 534 at 539-542 (S. Naresh). 
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estate. Too much has been read into this case. It has been regarded as 
the origin of the doctrine of proprietary estoppel42; though that 
phrase would have meant nothing to Lord Westbury.  

Perhaps the most extreme of the cases on proprietary estoppel, 
resulting in an extraordinary windfall for the licensee, is Pascoe v 
Turner.43

 

The claimant and defendant lived together in the claimant's 
home. Later the claimant purchased another house and the couple 
moved in. When the relationship ended he told the defendant that 
the house was hers and everything in it. In reliance on this gratui-
tous promise, she expended, to the claimant's knowledge, her 
own money on repairs, improvements and redecoration, and also 
on furniture. Later the claimant gave the defendant two month's 
notice to determine the licence. Even though the defendant never 
sought to establish that she had spent more money on the house 
than she would have done had she believed that she only had a 
licence to live there for her lifetime, the Court of Appeal felt that 
protection for her lifetime was insecure, and awarded a convey-
ance of the house. 

Finally, the court will not make an order which would be unwork-
able in view of family discord. In such a case a clean break may be 
the best solution, involving an award of compensation rather than a 
proprietary interest.44 Thus the equity may be satisfied in a different 
way from that which the parties intended when on good terms. The 
requirement of proportionality has already been discussed.45

 

27-026 (c) Judicial Formulations. Two early judicial formulations of 
the doctrine come from statements of Lord Kingsdown and Fry J. 
Lord Kingsdown, with the old cases of disappointed lessees in mind, 
explained the doctrine as follows46: 

"If a man, under a verbal agreement with a landlord for a 
certain interest in land, or, what amounts to the same thing, under 
an expectation, created or encouraged by the landlord, that he 
shall have a certain interest, takes possession of such land, with 
the consent of the landlord, and upon the face of such promise or 
expectation, with the knowledge of the landlord, and without  

42 
See Sen  v  H eadley [1991] Ch .  425 at  439.  

43 
[1979] 1  W.L.R.  431;  Voyce v Voyce (1991) 62 P.  & C.R.  290.  

44 
Burrows v Sharp (1991) 23 H.L.R. 82;  [1992] Conv. 54 (J.  Mart in);  Baker v Baker [1993] 2  
F.L .R.  247;  (1994) 144  N.LJ.  264 ( J .  Mart in ) .  

45 
Above ,  pa ra . 27 -022.  

46 
Ramsden v Dyson (1866) L.R.  1 H.L. 129 at  170.  It  would be otherwise i f  the expectat ion  
was not  created nor  encouraged by the l andlo rd;  ib id. ,  at  171.  



Licences by Estoppel 903 

objection by him, laid out money on the land, a Court of Equity 
will compel the landlord to give effect to such promise or ex-
pectation." 

Fry J. in Willmott v Barber*
7
 laid down the principle in more specific 

detail, in what have been called the "five probanda." He said:  

"In the first place the [claimant] must have made a mistake as 
to his legal rights.

48
 Secondly, the [claimant] must have expended 

some money or must have done some act (not necessarily upon 
the defendant's land) on the faith of his mistaken belief. Thirdly, 
the defendant, the possessor of the legal right, must know of the 
existence of his own right which is inconsistent with the right 
claimed by the [claimant]. If he does not know of it he is in the 
same position as the [claimant], and the doctrine of acquiescence 
is founded upon conduct with a knowledge of your legal rights. 
Fourthly, the defendant, the possessor of the legal right, must 
know of the [claimant's] mistaken belief to his rights. If he does 
not, there is nothing which calls upon him to assert his own rights. 
Lastly, the defendant, the possessor of the legal right, must have 
encouraged the [claimant] in his expenditure of money or in the 
other acts which he has done, either directly or by abstaining from 
asserting his legal right."

49
 

Modern judicial formulations of the doctrine have moved away 27-027 
from the inflexibility of the "five probanda." In Taylors Fashions Ltd v 
Liverpool Victoria Trustees Co. Ltd,

50
 Oliver J. held that estoppel by 

acquiescence was not restricted to cases where the defendant knew his rights. 
There were many circumstances of estoppel, and it was not possible to lay 
down strict and inflexible rules. The application of the Ramsden v Dyson

5
' 

principle: 

"requires a very much broader approach which is directed to 
ascertaining whether, in particular individual circumstances, it 
would be unconscionable for a party to be permitted to deny that 
which, knowingly or unknowingly, he has allowed or encouraged 
another to assume to his detriment rather than to inquiring  

47 ( 18 8 0 )  1 5  C h. D .  96  a t  10 5 - 1 06 .  
48 T he  c l a i m  f a i l e d  o n  t h i s  g r ou n d  i n  At t -G e n  o f  H o n g  Ko n g  v  H u m p hr e y s  E s t a t e  (Q u e e n ' s  

Gar den s)  L td  [19 87 ]  A .C .  114  (ex pe n di tu re  i n  r e l i ance  upo n  " sub j e c t  t o  co n t rac t "  a gre e  
ment  which was never final ised);  James v Evans [2000] 3 E.G.L.R. 1;  [2001] Conv.  86 (L.  
M cM urt ry).  

49 See Brinnand  v Ewens  (1987) 19  H.L .R . 415  (t enant  had no  cl aim for  volunt a ry improve  
m e n t s  w h e r e  n o  r e l i a n c e  o n  a n y  i n t e r e s t  a n d  n o  e n c o u r a g e m e n t  o r  a c q u i e s c e n c e  b y  
landlord). 

50 [19 81]  2  W.L . R .  57 6;  [19 82 ]  Q .B .  1 3 3n . ;  [19 82]  Co nv .  4 50  ( P .  J ack so n) .  
51 Above.  
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whether the circumstances can be fitted within the confines of 
some preconceived formula serving as a universal yardstick for 
every form of unconscionable behaviour

52
. .. The inquiry which I 

have to make therefore . . .  is simply whether, in all the circum-
stances of the case, it was unconscionable for the defendants to 
seek to take advantage of the mistake, which, at the material time, 
everybody shared. . . .  "

53
 

This broad approach was adopted in Amalgamated Investment 
and Property Co. Ltd (in liquidation) v Texas Commerce Inter-
national Bank Ltd,

54
 where Robert Goff J. said that "Of all doc-

trines, equitable estoppel is surely one of the most flexible. . .  it 
cannot be right to restrict [it] to certain defined categories."

55
 Simi-

larly, Lord Denning M.R., in the Court of Appeal, considered 
that: 

"The doctrine of estoppel is one of the most flexible and useful 
in the armoury of the law. But it has become overloaded with 
cases. . . .  It has evolved during the last 150 years in a sequence of 
separate developments: proprietary estoppel, estoppel by repre-
sentation of fact, estoppel by acquiescence, and promissory estop-
pel. At the same time it has been sought to be limited by a series 
of maxims: estoppel is only a rule of evidence; estoppel cannot 
give rise to a cause of action; estoppel cannot do away with the 
need for consideration; and so forth. All these can now be seen to 
merge into one general principle shorn of limitations. When the 
parties to a transaction proceed on the basis of an underlying 
assumption—either of fact or of law—whether due to misrep-
resentation or mistake makes no difference—on which they have 
conducted the dealings between them—neither of them will be 
allowed to go back on that assumption when it would be unfair or 
unjust to allow him to do so. If one of them does seek to go back 
on it, the courts will give the other such remedy as the equity of 
the case demands."

56
 

2 [1981] 2 W.L.R. 576 at 593. See also Ives (E.R.) Investments Co v High [1967] 2 Q.B. 379; 
Shaw v Applegate [1977] 1 W.L.R. 970 at 977-978, 980; Jones v Stones [1999] 1 W.L.R. 
1739 at 1743. ' [1981] 2 W.L.R. 576 at 596. It was suggested that the "five probanda" 

might be necessary 
in a case of "standing by," where the defendant has done no positive act. The "five  
probanda" were, however, applied in Coombes v Smith [1986] 1 W.L.R. 808 and Matharu v 
Matharu (1994) 68 P. & C.R. 93. 1 [1982] Q.B. 84; Pacol Ltd v Trade Lines Ltd [1982] 1 

Lloyd's Rep. 456; Lloyds Bank pic v 
Carrick [1996] 4 All E.R. 630. 5 [1982] Q.B. 84 at 103. ' ibid., at 122. See also Att-Gen of 

Hong Kong v Humphreys Estate (Queen's Gardens) Ltd 
[1987] A.C. 114; Lim Teng Huan v Ang Swee Chuan [1992] 1 W.L.R. 113 (where both 
parties wrongly assumed they had a contract); [1993] Conv. 173 (S. Goo); John v George 
(1996) 71 P. & C.R. 375. 
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It seems that we have moved away from the basic rule that an 27-028 
estoppel is a shield and not a sword. If an injunction suffices as the remedy, 
the estoppel operates in the traditional way as a shield and not a sword. But if 
something more is needed, like the grant to the licensee of a proprietary 
interest, then we call it a case of proprietary estoppel, and make use of the 
additional remedies. The constructive trust has even been called upon to fill 
in possible gaps in the estoppel doctrine. 

In Re Basham
57

 the claimant's mother married her stepfather in 
1936 when the claimant was aged 15. The claimant lived with 
them until her marriage in 1941, helping to run the business 
without pay on the understanding that she would inherit from her 
stepfather. He dissuaded her husband from taking a job with a tied 
cottage, saying he would help them to get a house. After the 
mother's death in 1976, the claimant and her husband helped her 
stepfather in his house and garden, prepared his meals, bought 
carpets for the house, and paid solicitors for advice over a bound-
ary dispute. The stepfather constantly assured her that the house 
would be hers, but he died intestate. The claimant, who did not 
benefit under the intestacy, succeeded in her claim to the whole 
estate under the doctrine of proprietary estoppel. It was held that 
the doctrine was not confined to a case where the claimant's belief 
related to an existing right and to specific assets.

58
 Where the 

belief related to a future right, a species of constructive trust 
arose. The doctrines of estoppel, mutual wills

59
 and secret trusts

60 

had a common theme, and thus reliance could be placed on cases 
such as Re Cleaver,,

61
 where an expectation of inheritance of non-

specific assets gave rise to a constructive trust under the mutual 
wills doctrine. The proper remedy was an award of the entire 
estate, to satisfy the expectations encouraged by the deceased. 

Clearly the claimant should have some remedy, however it is 
doubtful whether the introduction of the constructive trust is either 
necessary or desirable.

62
 Under the modern flexible approach to 

57 
[1986] 1  W.L.R .  1498;  W ayl ing v Jones (1995) 69 P .  & C .R.  170.  

58 
c f .  Lay t on  v  M art in  (198 6)  16  F a m.  La w.  212 ,  w her e  t he  d ece ase d ' s  a s su ranc es  t ha t  he  
woul d p rovi de fo r  t he cl ai mant  by wi l l  coul d not  found a  c l a i m t o p ropriet a ry e st oppel ,  
which arose only in connection with specific assets;  [1996] Conv. 193 (C. Davis); Lissimore  
v Downing [2003] 2  F.L.R.  38 (estoppel  may relate to  whole estate  but  not  to  unascertain -  
able property).  

59 
Above,  para . 12 -026. 

60 
Above,  Ch.5.  

61 
[1981] 1 W.L.R. 939, above, para. 12 -032. If the analogy with the surviving testator in Re  
Cleaver is t aken too far ,  a rinding tha t  the estopped party holds hi s  estate on c onst ruct ive  
t rust  seems to  re st r i c t  the choice of  d i scret ionary remedies open to  the court .  

62 
See [1987] Conv. 211 (J .  Mart in);  (1987) 46 C.L.J.  215 (D. Hayton);  All  E.R.Rev. 1987 at  
156 (P. Clarke) and 263 (C. Sherrin); (1988) 8 L.S. 92 at 101 et seq. (M. Davey). See, 
however, Sen v Headley [1991] Ch. 425 at 440. 
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proprietary estoppel,63 the claimant may succeed without a con-
structive trust. If that is not so, the claimant should not succeed 
under estoppel but should look to other remedies.64

 

27-029 More recently a restrictive approach was taken in relation to 
promises to leave property by will, on the basis that it is well known 
that a testator is free to change his testamentary intentions. In Taylor 
v Dickens65 the testatrix told her gardener that she planned to leave 
him her house by will, whereupon he said that he would no longer 
accept wages for his work. In her last will the testatrix left the 
property elsewhere but did not tell the gardener of her change of 
mind. His claim under the proprietary estoppel doctrine (and also in 
contract) failed on the ground that an unconscionable broken prom-
ise was insufficient. It was held that in the case of a promised legacy, 
it must be shown that the promisor created or encouraged a belief 
that he would not exercise his right to change his mind and that the 
promisee relied on that belief. This was rightly criticised as too rigid 
a view of proprietary estoppel.66 The criticisms were held to be well 
founded by the Court of Appeal in Gillett v Holt,67 where the defen-
dant over many years had indicated that he would leave his farm to 
the claimant, who had worked there since the age of 16 in 1956, 
depriving himself of the opportunity of trying to better himself in 
other ways. In 1995 the friendship broke down and the defendant 
made a new will in favour of another. The proprietary estoppel claim 
against the defendant (who was still living) was upheld. In a case 
where assurances had been given over many years, the court should 
look at the matter in the round. If the assurances were intended to be 
relied on and had been relied on, it was not necessary to look for an 
irrevocable promise, as it was the other party's detrimental reliance 
which made it irrevocable. The inherent revocability of testamentary 
dispositions was irrelevant to an assurance that "all this will be 
yours". The question of detriment should be approached as part of a 
broad inquiry as to whether repudiation of an assurance was uncon-
scionable. A quantifiable financial detriment was not required, so 
long as the detriment was substantial. In this case the equity was 
satisfied by a transfer to the claimant of one of the three farms and 
£100,000 to compensate him for exclusion from the rest of the 
farming business. 

' Above. 
' For example, under the Inheritance (Provision for Family and Dependants) Act 1975. 
' [1998] 1 F.L.R. 806, distinguishing Re Basham, above, and Wayling v Jones (1995) 69 P. & 

C.R. 170, above, para.27-023. An appeal in Taylor was settled. 5 (1998) 28 Fam.Law 
192 (G. Douglas); [1998] Conv. 210 (M. Thompson); (1998) 114 

L.Q.R. 351 (M. Pawlowski). 7 [2001] Ch. 210; (2000) 59 C.L.J. 453 (M. Dixon); [2001] 
Conv. 13 (R. Wells) and 78 (M. 

Thompson). See also Campbell v Griffin [2001] W.T.L.R. 981; Jennings v Rice (2003) 1 P. 
& C.R. 8; Jiggins v Brlsley [2003] W.T.L.R.  1141; Uglow v Uglow [2004] W.T.L.R. 
1153. 
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B. Conveyancing Problems Caused by Licences by Estoppel
68

 

The question to be considered in this section is whether a licence   27-030 
by estoppel has the status of a proprietary interest prior to the 
litigation, and, if so, how it may be protected against successors in title of 
the estopped party. 

i. Status Prior to Court Order. Clearly a recognised proprie- 27-031 
tary interest may be conferred by the court, such as the conveyance of the fee 
simple or the grant of a life interest. More difficult is the question whether the 
estoppel licensee has an interest capable of binding a third party prior to the 
order of the court. What would have happened, for example, if the legal 
owner in Pascoe v Turner

69 
had conveyed the house to a purchaser before the 

matter came to court? Before the matter was recently clarified by legislation, 
one view was that the estoppel interest was too uncertain and unstable to 
qualify as a proprietary interest, even a "mere equity", before the court's 
decision. Another view was that the interest was a "mere equity" capable of 
binding third parties, at any rate volunteers and purchasers with actual notice. 
Another was that it could bind third parties under the ordinary rules of 
priorities, even though the interest was inchoate and did not "crystallise" 
until the court order. 

The weight of authority supported the view that an estoppel inter-
est had proprietary status before the court order, and this has now 
been confirmed by the Land Registration Act 2002. Section 116 
provides as follows: 

"It is hereby declared for the avoidance of doubt that, in relation 
to registered land . . .  an equity by estoppel. .. has effect from the 
time the equity arises as an interest capable of binding successors 
in title (subject to the rules about the effect of dispositions on 
priority)." 

Although this provision applies only to registered land, it would 
now be difficult to argue for a different position in unregistered land. 
In most cases the equity will be treated as having arisen when the 
other party acts to his detriment. At the latest, it will be when the 
circumstances make it unconscionable for the owner to go back on 
the expectation. 

How the interest may be protected against a third party is dis-
cussed in the next section. Section 116 does not operate to pre-empt 
the court's decision as to the appropriate remedy, which could still 

! See generally (1984) 100 L.Q.R. 376 (S. Moriarty); [1981] Conv. 212 (A. Briggs) and 347 
(P. Todd); [1983] Conv. 50 (M. Thompson) and 285 (A. Briggs); (1988) 51 M.L.R. 226 (J. 
Hill). 

' [1979] 1 W.L.R. 431; above, para.27-025. 
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be a money payment rather than some right over the land.
70

 There is 
nothing in s.116 to compel the conclusion that the estoppel right 
must give rise in all cases to a proprietary interest. 

27-032 ii. Registered and Unregistered Land. As it is now clear that 
estoppel interests are capable of binding successors in title, the next 
point to consider is how they may be protected. In unregistered land 
such interests are not registrable under the Land Charges Act 1972

71 

and, therefore, depend on the doctrine of notice. Occupation will 
normally give constructive notice. In registered land, estoppel inter-
ests would be overriding if coupled with occupation,

72
 or could be 

protected by a notice.
73

 

The Court of Appeal has stated that estoppel interests of a "fam-
ily" nature are overreachable by a disposition by two trustees.

74
 In 

cases where capital money is paid to a sole trustee, so that over-
reaching cannot occur, the interest will depend on the doctrine of 
notice in unregistered land or may be an overriding interest in regis-
tered land if coupled with occupation, as mentioned above. Estoppel 
interests of a commercial nature are not overreachable.

75
 

iii. Other Problems Arising Under the Doctrine of Proprie-
tary Estoppel. 

27-033 (a) Necessity for Litigation. The problems here are the same as 
those met in the context of licences giving rise to a constructive 
trust. No one knows, without the court's decision, whether or not the 
licensee is entitled to have an interest in the land transferred to him, 
nor what the interest will be. If the court orders the transfer of any 
interest, the documentation will be completed. 

27-034 (b) Effect of Life Interest. Where the expectation of the licensee 
was to occupy the licensor's property for life, as is not uncommon in 
the family context, the award of a life interest to the licensee caused 
problems until recently. The difficulty was that such a life interest 
brought the complex provisions of the Settled Land Act 1925 into 

70 See (2003) 62  C.L.J .  661 (B. M cFarlane),  doubt ing whether,  in such a case,  the obl igat ion  
t o  pay  w ould  b e  impo sed  on  t he  pur ch ase r .  

71 s .2  (e as eme nt ,  r i gh t  o r  p r i v i l ege ,  be in g  me re ly  eq u i t ab l e )  ha s  be en  nar ro wly  co ns t ru ed ;  
Shi loh  Sp inn er s  L td  v  H ard in g  [1 973 ]  A .C .  69 1 .  

72 L.R.A. 2002,  s .29  and Sch.3,  para.2.  In  the case of fi r st  regist rat ion of t i t le ,  the overriding  
int e rest s a re  set  ou t  i n Sch .  1 ,  which  i ncludes t he  i nt e rest  o f  an occupi e r  (para.2 ) .  

73 I f  t he  r eg i s t e re d  p rop r i e to r  do es  no t  c ons en t ,  a  un i l a t e ra l  no t i ce  m ay  b e  e n t e re d ;  L .R .A .  
2002,  ss .34,  35.  

74 Birmingham Midshi res  Mortgage  Serv ices Ltd  v Sabherwal  (2000) 80  P.&C.R. 256;  (2000)  
116  L .Q .R .  3 41  (C .  H arp um ).  

75 
ibid. 
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play, under which the life tenant acquired the legal estate and exten-
sive powers of sale and leasing. Thus in Ungurian v Lesnoff

16
 a life 

interest under the Settled Land Act arose (either on the basis of 
estoppel or a common intention constructive trust

77
) in favour of the 

defendant, who had given up her flat, nationality and career to live 
with the claimant. He bought a house for them to live in, which the 
defendant improved, but they separated after four years. An irrevo-
cable licence was considered inadequate, but an outright convey-
ance would have gone beyond what the parties intended. 

Most modern cases, however, have avoided a solution involving 
the Settled Land Act. In Dodsworth v Dodsworth

76
 the defendants 

had spent over £700 on improvements in the belief that they would 
have a right to occupy for life. They were held entitled to occupy 
until the expenditure had been reimbursed. Similarly in Griffiths v 
Williams,

79
 where a daughter looked after her mother and spent 

money on repairs and improvements to the house in the belief that 
she had a home there for life, but the house was left to another 
relative. In order to avoid the complications of the Settled Land Act, 
she was awarded a non-assignable lease at a nominal rent, determin-
able on death. 

Since the Trusts of Land and Appointment of Trustees Act 1996 
came into operation it is no longer possible to create a settlement 
under the 1925 Act. The problem discussed above has diminished 
because the award of a life interest will now bring into play the less 
complex "trust of land", which was explained in Chapter 11. A 
different remedy may, however, be preferred.

80
 

' [1990] Ch. 206. The 1925 Act was also applied in Costello v Costello (1995) 70 P. & C.R. 
297, where a deed provided that parents could occupy rent free for life. 'Above, para. 11-

005. * (1973) 228 E.G. 1115. ' (1977) 248 E.G. 947. ' Campbell v Griffin [2001] W.T.L.R. 
981 (money award preferred to life interest under trust 

of land). 



  


