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PREFACE

I

(ADAPTED FROM THIRD EDITION)

THE first edition of this book published in 19 15 was

designed to present a survey of the Roman -Dutch L aw
as it then existed in South Afr ica , in Ceylon ,

and in British
Gu iana . From January 1 , 19 17 , this system was replaced

in British Gu iana by the Common L aw of England . Gonse

quently in the second edition
,
published in 1926

,
British

Gu iana was omitted from the picture . South Africa and

Ceylon remained , the former being without question the

predom inant partner . In the interval of thirty yearswhich

has elapsed since the first edi tion ,
legislation of the Union

Parliament and decisions of the Appe llate Division of the
Supreme Court of South Africa have been active in con

solidating the law of the Union . To the extent to which

these influences operate the old law either takes a new

shape or fades into the background . Even today an

immense chasm separates the Roman -Dutch L aw of Hol
land from the modern law of South Afr ica . In another

half- century ,
or less, recourse to the old authorities, which

still form the basis of this book , wi ll se ldom be made . The

Roman -Du tch L aw w ill have been superseded in South

Africa
,
not per saltum

,
as in British Gu iana

,
bu t by a

gradual process of disintegration and re -statement . This,
rather than codification , may be predicted as the future

of the Roman -Dutch L aw in this part of the w orld .

Meanwhile ,
in the Union ofSouth Africa , ifnot elsewhere

in equal degree ,
many institutions of the old law exhibit

a stubborn persistency . The law ofmarriage
,
particu larly

as regards the proprietary rights of the spou ses and the

contractual capacity of the W ife ,
remains to—day substan

tially what it was in the time of Grotius ; and though a

South African judge has adverted to the unfortunate con

sequences arising from the application tomodern conditions
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of an archaic system of law affecting the property of

married persons ’

, the system thus described seems, or

seemed till late ly, too firm ly established in popu lar senti

ment to be in immediate danger of change . This statement

must be understood to be limited to the Union of South
Africa . Southern Rhodesia has followed the example of

Ceylon in declaring (Married Persons
’ Property Act , 1 928)

that ‘ Commun ity of property and of profit and loss and

the marital power or any liabilities or privileges result

ing therefrom shall not attach to any marriage solemnised

between spouses whose matrimonial domicile is in this

Colony entered into after the date of the coming into effe ct

of this Act (unless su ch spouses shall by an instrument in

writing executed before a magistrate have expressed the ir

wish to be exempt from the provisions of this law ) .

Further , in imitation of the law of Natal , the Act provides
that. spouses married in commun ity prior to the taking
effect of the Act may take advantage of its provisions by

postnuptial deed . Is it significant of a trend of opinion
in the Union that a Private Member ’s Bill proposing
extensive changes in the common law was introdu ced in
the 1945 Session of Parliament (62 p . 333)
If the established law of marriage may be supposed , at

least in the Union
, to make a sentimental appeal, there are

other institutions of the old law which have nothing to

commend them . Donations between spouses are still

ineffectual until confirmed by death
,
and the Appe llate

Division has recently de cided that it is in competent to a

husband married out of community and with exclusion of
the marital power to make a valid conveyance of immov
able property to his wife . Modern codes repudiate su ch

hoary archaisms . The process of tying upproperty through
successive generations by what is called ‘

fideicommissary
substitutions ’

is another case in point . These have been

prohibited in France since 1792 , and the law is the same ,

or nearly the same
, in other European countries. In South

Africa a testator , if he goes the right way about it , may
tie up his property for ever (p . Can it be said that
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such a tyranny of the dead hand has any reason for existing

except that it exists

The South Afri can law of intestate su ccession is of an
immemorial antiqu ity, a survival , if Professor E . M .

Meijers of Leyden is correct , of a prehistoric ‘Ligurian ’

or

‘Alpine ’

L aw , which once obtained over a great part of

Central and Western Europe . This system assumes that

the whole of a dead man
’

s estate came to him by descent
from his parents or parent , with the consequence that a sur

viving parent , having contributed nothing
,
takes nothing

from a son who dies intestate . If the Octrooi of 166 1

(p . 408) has been more indulgent to a surviving father or

mother , the old law is still effe ctual to exclude a surviving

grandparent (p . A recent Union statute ,
follow ing

the example of Nata l and Southern Rhodesia ,
has intro

du ced a succession unde mir et uxor unknown to the com

mon law (p .

If I tou ch upon these facts it is with no intention of

underrating the Roman -Dutch system of law , but to sug

gest that it carries a burden of ancient tradi tion ,
mu ch of

which is out of harmony with the spirit of the age .

The history of the Roman -Dutch L aw contains many

surpr ises . Perhaps the greatest of these is its persistence
under the British Crown for more than a century after it
ceased to function in the land of its origin and for a shorter

period after its di sappearance from the Colonies still sub

jcet to the Kingdom of the Netherlands . It has even been
extended to the Mandated Territory of Sou th -West Africa ,

in abrogation of the mu ch more highly deve loped system

of German law .

A m inor surprise is that Roman -Dutch L aw
,
being

allowed by the Inns of Court as an alternative to the

English L aw of Real Property
,
has come to be studied by

candidates for the English Bar , drawn from remote parts

of the world
,
who have no intention of practising law in

any jur isdiction where this system is adm inistered . Such
studentsmay we ll be bewildered by its strange complexity
and the archaic character of its sources . They would do
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we ll to regard it

,
not

,
with the late Sir Paul Vinogradoff,

as
‘

a ghost story ‘

a second life of Roman L aw after the

dem ise of the body in whi ch it first saw the light ’

,
bu t

rather as a surviving specimen of the just romanum

hodiernum ,
which in

‘

one form or another constituted for

centuries the common law of the greater part ofWestern

Europe
,
and has been a useful , perhaps necessary , bridge

between the Middle Ages and modern times .

II

A L EGAL text -b ook which passes into successive editions

18 apt to expand ,
and often changes its character in doing

so . It is therefore a re lief to find that the text of this

edition has not been enlarged by more than twelve pages
,

and
,
of these , four are occupied by new appendi ces , one

on Inheritance ab intestato in Ceylon ,
the other a short note

on Conflict ofLaws. Some space has been saved by cu tting
out dead matter

,
in particu lar the di sused tacit hypothe cs .

On the other hand , the L aw of Sale ,
of Delict , and of

Testamentary Su ccession have been more fu lly stated than
in the last edition . This has been done for the convenience
of students in order that theymay have a completer picture
of the whole law . I have moved some footnotes into the
text , but I regret that these parasitic additions are as

numerous as ever . After all , they afford an au thor a means

of escape from the temptation to overload his text .

Besides, this book , I have been told . has been found usefu l

by practising lawyers and the ir needs are not the same

as those of students approaching the subject with a vi ew
to an examination (though I would not recommend a

student wholly to neglect the footnotes) .
The author of this book cannot be sufficiently grateful

for the indu lgent reception which it hasmet w ith from the

legal profession in Sou th Africa and Ceylon sin ce its first
publication . He is very sensible of the disadvantage under
which he has laboured in be ing out of tou ch wi th the
daily dispu tatio fori . Distance may lend detachment to
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the view,
but it tends to blur the details and even the

principal features of the landscape .

Dr . T . W . Price of Tr inity Hall, Cambridge , has very
kindly compiled the list of cases and given mu ch valuable
help in every part of the book .

Previou s editions of this book have been dedi cated
‘To

The Hon . Sir John G . Kotze LL .D . One of His Majesty’s

Judges of the Appe llate Division of the Supreme Cour t of

the Union of South Africa : Late Chief Justice of the
Transvaal ’ . I dedicate this volume to his beloved and

honoured memory .

R . W . LEE .

ALL SOUL S COLLEGE , OXFORD

All Sou ls Day,
1945
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GENERAL INTRODUCTION

THE phrase ‘

Roman -Dutch Law ’

was invented by Simon

van Leeuwen ,

1 who employed it as the sub - title of his
work entitled Paratitla JurisNovissimi published at L ey
den in 1 652 . Subsequently his larger and better known
treatise on the

‘

Roman -Dutch Law ’

was issu ed under that

name in the year 1664.

The system of law thu s described is that which obtained

in the province of Holland2 from the middle of the fif

teenth to the early years of the nineteenth century . Its

main pr inciples w ere carr ied by the Dutch into their settle
ments in the East and West Indies ; and when some of

these
,
namely

,
the Cape of Good Hope , Ceylon ,

and part
of Gu iana

,
at the end of the e ighteenth and the beginning

of the n ineteenth century , passed under the dom inion of

the Crown of Great Britain ,
the old law was retained as the

common law of the territories which now became British

colonies. With the expansion of the British Empire in

South Afr ica ,
the sphere of the Roman -Dutch L aw has

extended its boundaries
,
until the whole of the area com

prised within the Uni on of Sou th Africa ,
representing the

four former colonies of the Cape of Good Hope , Natal , the
Transvaal , and the Orange River , as well as the country

formerly adm inistered by the British South Africa Com
pany and now constitu ting a separate colony under the
name of Southern Rhodesia ,

has adopted this system as its

common law . This is the more remarkable sin ce in Holland
itself and in the Du tch colonies of the present day the old
law has been

,

replaced by codes ; so that the statute s and

text -books, which are still consu lted and followed in the

1 See Jou rn . Comp . L eg. , N.S . , vol. x ii, p . 548.

2 The student w ill not fail to rem ember that Holland w as one

only of the seven prov in ces which, hav ing declared their inde

pendence of Spain comb in ed to form the Republic of the

Un ited Netherlands (p . 5 , n . The m odern equ ivalent is the
‘
Kingdom of the Netherlands ’

, and this is what w e comm only
m ean t od ay when w e speak of

‘Holland
’

.
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above -mentioned British dominions, are se ldom of practi

cal interest in the land of their origin .

1

Though to indicate in general terms the nature of the

Roman -Du tch L aw is a matter of no great difficu lty, pre

cisely to define its extent in time or space is not so easy .

Derived from two sour ces , Ge rmanic Custom and Roman Its origin,

L aw ,
the Roman—Du tch L aw may be said to have been

anticipated so soon as the former of these incorporated ele

ments derived from the latter . Undoubtedly su ch a process

was at work from very early times . Long before the Corpu s

Jur is of Ju stinian had been ‘

received ’

in Germany, the

Codex Theodosianu s (A .D . 438) had left its mark upon

the customary laws of the country now comprised within

the lim its of the kingdoms ofHolland andBelgium .

2 Later , and deve

the Frankish Monarchy
,
the Chur ch through the medium

lopment ‘

of its Canon L aw ,

3 the Universities and the Cou rts of law

forged fresh links between Rome and Germany . The

general reception of the Roman L aw in Germany and Hol
land in the fifteenth and sixteenth centuries completed a

process which in variou s ways and through various chan

nels had been at w ork for upwards of a thousand years .

4

For many centuri es after the dissolu tion of the Frankish
Empire (0 . 900 ) there was no general legislation . Under
the ru le of the Counts of Holland the law of that province
consisted principally in genera l and local customs supple
mented to an un certain degree by Roman Law . , The nu

mercus privileges (handvesten ) wrung from the Counts by

the growing power of the towns only tended to complicate
the law by a multiplication of local anomalies .

5 In su ch a
1 On codification in Holland see a n ote by Dr . W. R . B isschop

in Jou rn . Comp . L eg . , N.S . , vol. ii i, p . 109 .

3 Van de Spiege l, Verhandeling over den Oorsprong en de Historie
der VaderlandscheRechten , pp . 73—4.

3 Ib id . p. 1 10 . For som e rem arks on the part played by the

Canon Law in the form ation of the m ature system ofR .
-D . L . see

Kotze, Van L eeuwen [2md vol . i , pp . 468ff.
4 This has been aptly descr ibed as the

‘

infiltration in contrast

w ith the
‘

r eception
’

, of the Rom an L aw .

5 This w as particu larly the case when , as u su ally happened, the

towns en joyed the pr iv ilege of m aking loca l regu lations (keu ren ) .
Wessels, History of the Roman -Dutch L aw , p. 2 10 .
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state of things it is not surprising that , when medieval in
stitu tions proved inadequate to meet the needs of a fuller
and more complex life

,
resort was made to the Roman

L aw as to a system logical
,
coherent

,
and complete .

1 This

was the realization in the Netherlands of the ‘

momentous

process’ whi ch scholars have described as
‘

the re ception

of the Roman L aw
’

in Northern Europe .

2 Later
,
under

Spanish rul e
,
came an era of constru ctive legislation ; bu t

by that time the reception of the Roman L aw was already

assured .

Prominent amongst the causes which stimulated the
‘

re ception ’ of the Roman L aw in this special sense was the

establishment of the Great Council at Mechlin3 in the year

1473 with jur isdiction over the provinces of the Nether

lands then subject to the Duke of Burgundy . This Court ,
which continued to exist until the War of Independen ce ,

4

did mu ch to assimilate the law in the various provin ces ,
and thus exercised a jurisdiction comparable to that of the

Judicia l Comm ittee of the Privy Council or (in a narrower

field ) of the Appellate Division of the Supreme Court of

South Africa at the present day . Nicolau s Everardu s,
5
one

of our earliest authorities for the Roman -Dutch Law
, was

President of this Court in Perhaps we shall not be

wrong if we select the year of the institution of thi s tri
1 Sir John Kotze in 26 pp. 407—8, and Kotze,

Van L eeuwen , vol . i, Appendix , pp. 459—60 .

2 Vinogradofi
’
, Roman L aw in M edieva l E u rope (2md cd . ,

p. 12 .

The G reat Coun cil (De G roote Raad ) w as institu ted in the

year 1446 by Philip the G ood, Duke of Burgundy and Coun t of

Holland . It w as fixed at Me chlin by Charles the Bold in 1473, and

again by Philip the Fa ir in 1503 (Fru in , Geschiedenis der S taa tsin

stellingen in Neder land , p . The Prov in cial Cou rt ofHolland

(Hof van Holland ) also exercised an important influ ence in the

sam e dir ection . For a short history of these Cour ts see Kotze,
op . cit . , pp. 478ff.

Ifi '

u in , p . 26 1 . Its place w as taken , as regards Holland and

Zeeland only , by the Hooge Raad van Holland (en Zeeland ) , estab
lished in The Hagu e in 1581 . Zeeland subm itted to its jur isdiction
in 1587 .

5 Kotzé, 27 S .A . .L J p . 29 .

He had prev iously been President of the Court of Holland
from 1509 .
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law of the ir country
,
which

,
it is inferred , they enslaved to

an alien system . Bu t theymust have the credit of bringing

some order into chaos . No one dispu tes the fact of the re
ception of the Roman L aw . What is qu estioned is the
degree to which the reception went . Van der Linden sup

plies the answer : ‘

In order to answ er the question what is

the law in su ch and su ch a case w e must fir st inqu ire
whether any general law of the land or any local ordinance

(plaatselijke hear ) , having the force of law , or any w e ll

established custom ,
can be found affecting it . The Roman

L aw as a mode l of wisdom and equ ity is, in defau lt of su ch

a law
,
accepted by u s thr ough cu stom in order to supply

this want .

’1 The lim its of this acceptance are defined by

Van der Keessel in a series of theses2 whi ch the late Pro

fessor Fockema Andreae accepted as substantially correct .

3

During the period of Spanish ru le
,
legislation became

active . Many u sefu l measures were promu lgated by

Charles V , su ch as the Placaat ofMay 10
,

relating

to the transfer and hypothe cation of immovable property
,

and the Perpetual Edict of October 4, In 1570 his

son Philip II issu ed a Code of Crim inal Procedure ,

6 which

regu lated the practice of the Dutch Colonies until super

seded by the humaner provisions of the English L aw .

7

The Political Ordinan ce of April 1
,

mu st also be

mentioned as one of the formative elements of the modern

law . The Civil Procedure of the Courts was regu lated by

another Ordinance of the same year and day .

9

1 Van der L inden , Handboelc (Ju ta
’

s translation ) , p . 2 . See also

G r . 1 . 2 . 22 ; Van L eeuw en , 1 . 1 . 1 1 .

2 V .d .K . 6—23 .

3 Inleidinge tot de Hollandsche Rechts -

geleerdheid, beschreven bi]
Hugo de Groot, met aanteekeningen van M r . S . J . Fockema A ndreae ,
Hoogleeraar

'

te L eiden (derde u itgave ) , Ar nhem , 1926, vol . ii, p . 12 ;

Kotze, ubi sup . at p . 508.

l G .P .B . 374.

5 1 G .P .B . 3 1 1 . Wessels (p. 2 18) summ arizes its conten ts .

2 G .P .B . 1007 ; Wesse ls , p . 373 .

7 It rem ained part of the L aw of Br itish Gu iana un til 1829 ,
when it w as superseded by Ru les of Cr im inal Procedur e m ade

under the au thority of an Order in Coun cil ofDecember 15 , 1828.

8 l O.P .B . 330 . Wessels (p. 222 ) summ arizes its contents .

9 2 695 . See We ssels, p . 186.
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The hi story of the Roman Du tch L aw 1s for our present The

purpose the history of the authorities from whom we de D32?
rive our knowledge of it . To these we shall presently refer .

L aw In

In the home of its origin the Roman -Du tch L aw as a separ
Quand'

ate system survived by a few years the di ssolu tion of the
Republic of the United Netherlands . In 1809 it was super

seded by the Napoleonic Codes, whi ch in turn gave place

in 1838.to the existing codes in force in the Kingdom of the
Netherlands . Van der Linden ,

the latest wri ter on the old

law , was also the earliest writer on the new . When the old
system crumbled beneath his hands he left unfinished his
projected Supplement to Voet

’

s Commentary upon the

Pande cts,
1
and

,
applying his tireless industry in a new

field
,
be came to his countrymen the interpreter of the laws

of the ir conqueror .

2 The existing Dutch Civil Code , how
ever

,
in many respects reverts from the rules of the French

law to the earlier law of Holland .

Having said thus mu ch of the Roman -Dutch L aw in

general
,
we go on to speak more particu larly of its history

in the Du tch Colonies and in those parts of the world

where this system still obtains . After that we shall speak

of the sour ces from which our know ledge of the Roman

Du tch Law is derived .

The two great trading companies of East andWest , the The

Dutch East India Company , incorporated in 1602
,
and

the Du tch West Indi a Company ,
incorporated in 1 621

,
Law in

carr ied the Roman -Dutch L aw into their settlements . 330
1

31
11

63
011

The Cape was occupied by Van Riebeek in 1 652 . The

maritime districts of Ceylon were won from the Portuguese

in 1 656 . The Dutch settlements upon the ‘Wild Coast ’ of
Sou th America

,
whi ch came to be kn own as Gu iana , date

from the early years of the seventeenth century . How far How far

the statutes of the mother country were in force m these g
k

éztftf
m

Colonies the evidence hardly allows u s to say . On prin L ev

y
r was

In OI
'

CO.

1 Johann i s Voet, Commentarii ad Pandectas tomus tertius , con

tinens supplementum au ctore Joanne van der L inden . Sectio pr irna ,

a libro I usqu e ad XII Pandectarum , Trajecti ad Rhenum , 1793 .

9 In his Beredeneerd register op het wetboek Napoleon , ingericht

voor het KoningrijkHolland (Amsterdam ,
1809 ) and other w orks .
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ciple they wou ld not apply unless expressly de clared to

be applicable
,
or at least unless locally promu lgated ;

1 but

some may have been accepted by cu stom as part of the

common law .

2 As regards laws of the patria passed sub

sequently to the date of settlement it may be thought that

the bu rden of proof lies on him who alleges their applica

tion . The States of Holland (i .e . the Provincial Legisla
tu re ) were not competent to legislate for the Colonies .

3

The States—General (i .s . the Federal Legislature of the
Uni ted Netherlands) se ldom did so . The two Chartered

Compani es of East and West acted through their Execu

tive Comm ittees, the Council of XVII and the Council of

X respectively ,
which

,
no doubt , influenced the cou rse of

legislation in the several Colonies , bu t formally
,
the legisla

tive au thority in each case was the Govem or - in—Council ,
and

,
in the East Indies, the Governor - General

,
who from

Batavia issued ru les for the government of the various

stations, which ,
if locally promu lgated

,
had binding force

until superseded or forgotten .

4 Failing the above and any

colonial cu stom having the force of law , recourse was had

to
‘

the laws statu tes and cu stoms of the United Nether
lands ’

and
,
where these were silent

,
in the last resort to

the L aw of Rome .

5 It may be supposed , since the Dutch

1 As to the necessity ofpromu lgation see G r . 1 . 2 . 1 , and G roene

w egen and Schorer , ad loc . : Van L eeuw en , 1 . 3 . 14; V .d .K . 1 .

2 See Appendix to this chapter (infra , p.

3 This does not exclude the acceptance of som e enactm ents

of the States of Holland and the ir incorporation in the comm on

law of Sou th Africa . E st. Heinamann V . E st. Heinamann [19 19]
A .D . at p. 1 14 (de Villiers Rex V . Harr ison [1922] A .D . at

p. 330 (Inn es Rex V . Sachs [1943] A .D . at p. 422 .

4 The collected edition of the Statu tes ofBatav ia of 1642 seems

to have been promulgated at the Cape in 17 15 . Burge , Colonia l

and Foreign L aws (New Edition ) , vol . i, p. 1 15 . G overnor van der

Parra
’

s New Statu tes ofBatav ia of 1766 w ere never recogn ized by
the States -G eneral and had not strictly the force of law . (Bu t see
‘

The New Statu tes of India at the Cape
’

, by J . L . W. Stock, 32

p. Ne ither of these collections w as published

under the 0 1d regim e . The law in force in the West Indies w as
defined by the Ordre van Regieringe of October 13 , 1 629 (2 G .P .B .

1235 ; Burge , vol . i, p . and later by the r esolu tions of the

States-G en eral ofOctober 4, 1774(L aws ofBr it. Gu i , ed . 1905 , vol .

i, p. l ; Burge , vol . 1, pp. 12 1 ii ) .
5 Burge , vol . i, p. 1 16 .
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Colonies stood in no pecu liar relation to the province of
Holland more than to any other province of the United
Netherlands

,
that even general cu stoms of this province

had no preferential claim to acceptance in the Colonies .

In theory this is tru e . In practice the predominant partner

carr ied the day . In Sou th Africa ,
at all events , there is a

presumption in favou r of the adm ission of a general cu stom

of Holland rather than that of any other province as part

of the common law of the country .

1

The Du tch settlements of the Cape of Good Hope , Cey The

10 11
,
and Gu iana passed into the hands of the British at

the end of the eighteenth and the beginning of the nine Law under

teenth centu ry . The Cape was taken from the Du tch in
1 795 , given back in 1803

,
retaken in 1806

,
since when it (a ) At the

has remained part of the British Dom inions .

2 It does not
Cape ;

appear that any express stipulation was made upon the

occasion of either the first or the se cond cession for the re
tention of the Roman -Dutch L aw .

3 Its continu ance is the

expression of the settled principle of English law andpolicy
that colonies acqu ired by cession or by conquest retain

the ir old law , so long and so far as it remains unrepealed .

In a system derived from the Roman L aw repeal may be

effected tacito consensu as well as alia postea lege lata ; so

1 P er Kotze J .P . , in Fitzgerald v . G reen E .D .L . at p . 493 .

Dr . B isschop (Bu rge , 2md ed . , vol . i, p. 9 1 ) directs atten tion to the

preponderat ing influ ence in the affa irs of the Company of the

Chambers ofAmste rdam and ofMiddelbu rg, and to the
“

fac t that

the Company w as held to be dom iciled w ithin the ju r isdiction of

the Cou rt of Holland . The sam e w rite r has observed elsewhere

that the colon ial cou rts in m ost cases got the ir law , so far as it

w as not compr ised in local statu tes and cu stoms , from text

books rather than from the original sour ce s , w ith the re su lt that
‘

the local law of the Netherlands— a
‘

s far as it was not referred

to by w r iters on Rom an -Du tch Law— w ou ld be ignored
’

. L aw

Qua rterly Review , vol. xx iv , p. 1 69 .

2 The definitive cession to G reat Brita in w as effe cted by the

Convention of L ondon , 13 August 1814. B ritish and Foreign S tate
Papers, 1 814—1 5 , p. 37 .

3 Bu t
‘

The Cape Articles ofCapitu lation , dated the 18th Janu
ary , 1806, stipulated that the r ights and pr iv ileges which the

inhab itan ts had there tofore en joyed shou ld be preserved to them .

Am ong those priv ileges the retention of the ir ex isting system of

law w as undoubtedly included .

’

Rex V . Harrison , ubi sup .
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that as regards the Cape Province we may state the

presumption to be that
,
except so far as they have been

abrogated by legislation or by the growth of a custom

inconsistent therewith , or by mere disuse ,
the laws which

obtained under the Du tch Government remain in force at

the present day .

1 Cu stom ,
however

,
has made short work

with the pre -British statute law . The earliest colle cted

edition of the Cape statutes ( 1862 ) contains nine enact

ments prior to 1806 , the latest edition ( 1895 ) five , andnow

there is a partial retention of two .

2 The remainder of the

Du tch placaten (whether emanating from Batavia
, or

locally enacted) have been abrogated by di su se . We are

speaking , of course , of statu te law subsequ ent to 1652 , the

date of the Du tch occupation of the Cape . The home legis

lation prior to that date
,
unless inapplicable or abrogated

by disu se , may be regarded as form ing part of the common

law of the Colony .

In Ceylon the continu ance of the Roman -Dutch L aw
was guaranteed by the Proclamation of Governor the

Honourable Francis North of September 23 , 1799 , whi ch
de clared that the adm inistration of justice and poli ce

shou ld be henceforth and during His Majesty’

s pleasure

exercised by all cou rts of judicatu re
,
civil and criminal ,

‘

according to the laws and institu tions that subsisted
1 P er de Villiers C.J. in S eaville v . Colley ( 189 1 ) 9 S .C . at p . 44:

The conclu sion at which I have arr ived as to the obligatory nature

of the body of law s in force in this Colony at the date of the B r itish

occupation in 1806 m ay be briefly stated . The presumption is that

every one of these law s, ifnot repealed by the local L egislature , is

still in force . This presumption w ill not , how ever , prevail in regard

to any ru le oflaw which is inconsistent w ith Sou th Afr ican u sages

This pr in ciple applies alike to the statu te law and to the comm on

law ofHolland. See Parker v . Reed ( 1904) 2 1 S .C. 496 ; M achattie

V . Filmer ( 1894) 1 O .R . 305 ; Na ta l Bank V . Ku randa [1907] T .H .

155 ; Green V . Fitzgera ld [19 14] A .D . 88. In the last -nam ed case

Inn es J .A . sa id (at p .

‘ I do not think, how ever , that the

doctrin e of the Rom an -Du tch L aw can be confined to cases where

con trary u sage has been established ; both in pr in c iple and on

au thor ity m ere desu etude m u st in certain cir cum stances be

sufiicient .

’

See also Rex V . Detody [1926] A .D . at p. 223 ; O
’

Ca l

laghan N .O . v . Chaplin [1927] A .D . at p . 328; Tu tt V . Tu tt [1929]
C.P .D . at p. 53.

3 Act No . 25 of 1934.
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under the ancient government of the United Provinces ’

,

subje ct to su ch deviations and alterations as have been or

shall be by lawfu l authority ordained and published .

1 The

central portion of the
'

island did
-

not pass under British

ru le until 1815 , bu t the Dutch L aw was applied to this

region also by Ord . No . 5 of In Guiana the ex isting (CUP

laws and u sages were expressly retained in the articles of31
1

1212
capitu lation of Essequ ibo and Demerara dated September

18
,
1803

,
and Berbice surrendered on the same terms a few

days later . A sim ilar provision was contained in the Letters

Patent of March 4
,
183 1

,
by whi ch the three settlements

were constituted a single colony under the name of British

Gu iana .

3

It resu lts from what has been said that the foundation G eneral

of the law of Cape Colony was the Du tch law as it existed
mm"

in that settlement in the year 1806 ; that the law of Ceylon

based upon the system administered in the island in

1 796 ;
4
and that the law of British Gu iana rested upon a

substru ctu re of Dutch laws and u sages having authority

in the settlements of Essequ ibo , Demerara
,
and Berbice

in the year 1803 .

It remains to speak of the geographical extension of the
Roman -Dutch L aw in Sou th Africa .

1 It has been doubted w hether the Du tch ever applied the ir law

to the native races of the low coun try . Bu t sin ce the Br itish occu

patiou the low -coun try Sinhale se hav e had n o distin ctiv e law of

the ir own , and have alw ays been treated as su bj ect to the R om an

Du tch law .

2 This Ordin ance ex tends to the Kandyan prov in ces certain

spe cified branches of the law of the Mar itim e Pr ov ince s, and

fur ther enacts that if the Kandyan L aw is silent on any m atter

the law of the Mar itim e Prov in ces is to be applied . It says n othing
as to the gen eral law applicab le to E u ropeans or low -country
Sinhalese residing in the Kandyan prov in ces . The ex ten sion to

them of the Rom an -Du tch L aw in gen eral se em s to be the w ork of

judicial decisions (see Williams V . Robertson ( 1886) 8 S .C .C .

2 L aws of B . G . ed . 1905 , v ol . i, p . 12 . For the history of the

Rom an -Du tch L aw in British G u iana see Report of the Common

L aw Comm ission (G eorgetown , D em erara , 1 9 14) and
‘

Rom an

Du tch L aw in B ritish G u iana
’

(Jou rn . Comp . L eg. , N.S . , vol . x iv ,

p. by the presen t wr iter .

4 The capitu lation of Colombo to the Br itish is dated Febru ary
15 of that year .
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G eograph So long as the boundaries of Cape Colony enlarged them

;
‘

i

’

gll
e

é
t

fgéselves by gradual and inevitable advance , so long the Dutch

fig
man law extended its sphere by the same natu ral process of ex

Law . pansion withou t express enactment . Bu t before them iddle

of the last century the era of annexation had begun .

Natal was annexed to the Cape by Letters Patent of
May 3 1 , 1844, and this was follow ed by Cape Ordinance
No . 12 of 1845

,
e stabli shing the Roman -Dutch L aw in and

for the district of Natal . This remained the common law of

the Colony
,
which was called into existence as a separate

entity by Royal Charter of Ju ly 15
,
1856 ; and now the

Natal Act No . 39 of 1896 provides (sec . 2 1 ) that :
‘

The

system ,
code

, or body of laws commonly called the Roman

Du tch law as accepted and adm iniste red by the legal tri

bunals of the Colony of the Cape of Good Hope up to

Au gust 27
,

and as modified by the Ordinances ,
Laws

,
and Acts now in force , heretofore made or passed

in thi s Colony by the Governor or Legislatu re thereof, is

the law for the time be ing of the Colony of Natal , and of

His Majesty’

s subjects and all othe rs within the said

Colony .

’

Zululand.
The law of Natal

,
with some reservations , obtains also

in Zu lu land
,
which became part of Natal on De cember 30 ,

In Basutoland
,
by Proclamation of the High Comm is

sioner
,
dated May 29

,
1884

,
the law to be administered

(save between natives) is, as nearly as the circumstances

of the country permit
,
the same as the law for the time

being in force in the Colony of the Cape of Good Hope ;
but Acts of the Cape Legislature passed after the date of

the Proclamation do not apply .

Bechuana By Proclamation of the High Commi ssioner , No . 36 of
land P20 “

1909
,
the law of Cape Colony is to be administe red , as far

as practicable
,
in the Be chu analand Protectorate ,

to the

exclu sion
,
however

,
of Cape statu tes promulgated after

June 10
,
189 1 .

2 This is the date from which the Cape Ordin ance took effect .

2 Natal Act No . 37 , 1903.
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the names of Cape of Good Hope ,
Natal

,
Transvaal

,
and

Orange Free State respe ctively . Subject to the prov isions
of the Act , all laws1 in force in the several Colonies at

the establishment of the Union are continued in force in

the respective provinces until repealed or amended by the

Parliament of the Union , or by the provin cial councils in
matters in respe ct of which the power to make ordinances
is reserved or delegated to them (s .

The latest extension of Roman -Dutch L aw is to the

Mandated Territory
,
known as the Prote ctorate of Sou th

West Africa . By the Admin istration of Ju stice Proclama

tion (No . 21 of 19 19 , issu ed by the Adm inistrator of the

Protectorate by virtu e of powers delegated to him by the

Governor -General of the Union ,
the Roman -Du tch L aw as

existing and applied in the provin ce of the Cape of Good

Hope at the date of the com ing into effe ct of this Pro

clamation (Janu ary 1
,
1920 ) shall from the said date be

the Common L aw of the Prote ctorate
,
and all Laws wi thin

the Protectorate in confli ct therewith sha ll to the extent

of su ch confli ct be repealed .

2

The last portion of this introdu ctory chapter relates to

the au thentic sources of the Roman -Du tch L aw
,
which are

a lso the primary sour ces of our knowledge of that system .

These are

1 . Treatises . 4. Opinions of Jur ists .

2 . Statute L aw . 5 . Custom .

3 . Decisions of the Courts .

I . Treatises .

3 The numerou s works of the Du tch ju rists ,
1 ‘

By the w ord L aw s in that section the L egislatur e m ean t

Statu tes, and n ever in tended that the section shou ld apply to

Ju dge -m ade L aw .

’ Webster V . E llison [19 1 1] A .D . at p . 99 per

Solom on J .

2 Off. G az . of the Prote ctorate of S .
-W. Afr ica , 19 19 , No . 2 5 .

See also Un ion of S . A . Act No . 49 of 19 19 and Union Procl . No . 1

of 192 1 . A ct No . 1 2 of 1920 gives jur isdiction to the Appellate

D iv ision to hear appeals fr om the High Cour t of the Protectorate .

All re levant docum en ts are collected in
‘

The L aw s of Sou th-West

Afr ica , 19 15—1922 The constitu tional and inte rn ational status of

the m andated terr itory raised difficult qu estions . See Rex V . Chris

tian [ 1924]
2 For a b ibliography of the principal Roman -Du tch law books
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written in Du tch and Latin at variou s dates from the six

teenth to the nineteenth centur ies, are cited to -day as

au thoritative statements of the law w ith which they deal .

A modern textbook has no su ch au thority . The ru les

there in expressed are merely opinions which counse l in

addressing the Court may ,
if he pleases, incorporate in his

argument
, but whi ch have no independent claim to atten

tion ,
however eminent their au thor . The w orks of the

older writers
,
on the contrary, have a weight comparable

to that of the decisions of the Courts, or of the limited

number of ‘books of au thority’ in English L aw . They are
au thentic statements of the law itse lf, and,

as su ch ,
hold

their ground until shown to be wr ong . Of course the
opinions of these writers are often at variance amongst
themselves or bear an archaic stamp . In su ch event the
Courts will adopt the View which is best supported by au

thority or most consonant w ith reason ; or will decline to
follow any ,

ifall the competing doctrines seem to be ou t of

harm ony with the conditions ofmodern life ; or , again ,
will

take a ru le of the old law
,
and explain or modify it in the

sense demanded by convenience .

The prin cipal writers on the old law and their principal Writers of

works are the following
seven _

teenth

SEVENTEENTH CENTURY 2 2 112 115"

H . DE GRoo'
r ( 1583 Inleiding tot de Hollandsche

Rechtsgeleertheyd (
’

sGravenhage
,
163 1 ) the samewith note s

by Groenew egen the same with added and more
extensive notes byW . Schorer This is the best old

see The Commercia l L aws of the Wor ld, vol . xv— Sou th Afr ica
pp. 1411 . The S ou th African L ega l Bibliography of Mr . A . A .

Roberts , K .C . (Pretoria , 1942 ) is a m in e of inform ation and a

m onum ent of industry .

1 In the early edi tions of G rotiu s the paragraphs are not num
bered . Van L e euw en cites G rotius by book, chapte r , and the
in itial w ords of the paragraphs, e .g. Grot. , Introd . , lib. I, cap . 5 ,
vers . A lle M ondigen Voet m akes the num eration ofG roenew egen

’

8

notes do du ty for paragraphs . Thu s : Hugo Grotius manuduct. ad
Ju risprud. Holl. I/ibr . I, cap . 5 , num . G r . I . 5 . The div ision
of the chapters in to paragraphs w as first employed 111 an edition of

the
‘

Inleydinge
’

published at Amsterdam by Jan Boom m 1727 .
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edition . The best m odern edi tion is that with historical

notes by Fockema Andreae and (3rd ed. ) van Apeldoorn .

There are translations by Charles Herbert Sir

A . F . S . Maasdorp (3rd ed. and R . W . Lee

ABNOLDUSVINNIUS ( 1588—1657 In IVlibros Institu tio

num Imperialium Commentarius This we ll -known
work contains copiou s references to the jus hodiernum .

The best edition is that with notes by the Pru ssian jur ist

Heinecciu s .

S . VAN G ROENEWEG EN VAN DER MADE ( 1613—52)
edited the Inleiding of Grotiu s in 1 644. In 1 649 he pro

du ced his we ll -known Tracta tus de legibus abrogatis et

inusita tis in Hollandia vicinisque regionibus, in whi ch he

goes through the Corpus Juris by book and title and con

siders how far it has been re ce ived or disused in the

modern law .

SIMON VAN LEEUWEN ( 1625—82 ) published his Censura
Forensis in 1 662 and his Roomsch Hollandsch Recht in

The last -named work was an amplification of a

slighter treatise called Paratitla Ju ris Novissimi
, pub

lished in 1652 and again in 1656 . The best edition of the

Censu ra Forensis is the edition of 1741
,
with notes by

G erardus de Haas . The best edition of the RoomschHol

landschRecht is that with notes by C . W . Decker issu ed in
1780 . This has been translated with additional notes by

the late Sir John Kotze.

s

ULRIK HUBER ( 1636—94) issued the first volume of his

Praelectiones Ju ris Civilis , containing his commentary on

the Institutes of Ju stinian ,
in the year 1678. This was

followed after a considerable interval by his commentary

1 Wessels, History of the Roman -Du tch L aw , p . 294.

2 The title -

pages of this w ork and of its precursor , the Paratitla ,

afford an in te resting indi cation of the un certain ty of seventeenth

century spelling. The first edition of the Paratitla has
“

for its sub

title E en kart begrip van het Rooms -Hollandts -Reght. In the second

edition this becom esE en Kort begrip van hetRooms -Hollands -Recht .

The fir st edition of the later w ork is described as Het Rooms -Hol

lands -Regt. L astly , in Decker
’

s edition ( 1 780 ) w e have Roomsch

Hollandsch Recht, and this I have followed .

2 Second edition , 192 1—3 .
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on the Digest in two additional volumes. The best edition

is that of J. Le Plat of Louvain issued in 1 766 . The same

author published in 1686 his
.

treatise entitled Heedens

daegse Rechtsgeleertheyt, soo elders als in Frieslandt gebru i

kelyk. The last—named work ,
though prin cipally con cerned

with the law of Friesland , not of Holland , is a valuable

contribution to the study of the Roman -Dutch L aw . It

was edited after the au thor ’

s death by his son ZACHARIAS
HUBER

,
who

,
like his father , was a Judge of the Frisian

High Court .

1

JOHANNES VOET ( 1647 Commentarius ad Pan

doctas . This work was published at The Hague and at

Ley ‘

den in 1698and 1704in two volumes folio . It has gone

through very many editions . The best is the Paris edition

of A . Maurice of 1829 , whi ch is free from some of the mis
prints whi ch disfigure the folio editions . The whole ofVoet

has not been systematically translated into English , but

translations varying in merit are procu rable ofmany of the

separate titles .

2 In 1793 Van der Linden published ,
in

folio
,
a Supplement to Voe t

’

s Commentary . It extends

only to Book xi of the Pandects . Amongst the lesser works

of Voet may be mentioned hi s Compendium of the Pan

dects , which ,
though issued before the larger work , serves

the purpose of an analysis of it . A little book in Dutch
published in the e ighteenth century under the name ofDe

beginselen des rechts is a translation from the Latin of
Voet

’

s analysis of the Institutes (Elementa Ju ris) , supple
mented with a translation of those passages in Vinnius’

Commentary in whi ch reference ismade to the modern law .

EIGHTEENTH CENTURY

CORNELIS VAN BIJNKERSHOEK ( 1673—1743) is beyond Writers

of thecontroversy the most emment Dutch juri st of the o1gh e igh.

teenth century . He was President of the Supreme Court teenth
1 Tran slated in to English by Mr . Ju stice G ane of the Suprem e

Court of Sou th Africa (Bu tterw orth Cc . ,

2 Th ere is an Italian translation printed in parallel columns

w ith the L atin text (Venezia , It is understood that Mr .

Justice G ane ismakinga translation in to English ofthe whole w ork,

4901 Q
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of Holland
,
Zeeland

,
and West Friesland from 1 724 until

hi s death . For our present
.
purpose the most useful of his

works is the Quaestiones Juris Privati , published in Latin
in 1 744

,
and in a Dutch translation in 1 747 . Ofhi s notes

on decided cases entitled Observationes Tumultuariae two

volumes have been published .

1

Mention has been made of SCHOBER ’

S edition of Grotiu s

( 1767 ) and of DECKER
’

S edi tion of Van Leeuwen ( 17
A Du tch translation of Schorer ’s notes on Grotiu s, which
contains additional matter supplied to the translator by

the author , appeared from the hand of J. E . AUSTEN in
1784—6 . This is the edition referred to in the margin of

Professor Fockema An dreae
’

s edi tion of Grotiu s .

A u seful w ork was published by Van der Linden and

other jurists in 1776 under the name ofHonderdRechtsge

leerde Observatien ,
dienende tot Opheldering van verscheide

du istere
,
en tot nog toe voor het grootste gedeelte onbewezene

pa ssagien nyt de Inleidinge tot de Hollandsche Rechtsge

leerheid van wylen M r . Hugo de Groot.

D . G . VAN DER KEESSEL ( 1738 a Professor at

Leyden ,
issued in the year 1800 his Theses Selecta e juris

Hollandici et Zelandici ad supplendam Hngonis Grotii In

troductionem ad Ju risprudentiam Hollandicam . The work

was reprinted in 1860 . There is a translation by C . A .

Lorenz . The Dicta ta in whi ch the au thor of the Theses

expanded and supported them still circulate in manuscript ,
but have not been pr inted . There is a fine MS . copy in the

University Library at Leyden corrected by Van der Kees

sel, and another with extensive addi tions from the author
’

s

hand in the University Library at Utrecht . A type -script

of the Leyden MS . was presented to the Supreme Court
Library at Cape Town by the late Dr . C . H . van Zyl.

JOANNEs VAN DER LINDEN ( 1756—1835 ) is the last of the
old text -writers . In 1781 he published his Verhandeling
over de judicieele practijcq, which is still consu lted . Bu t

1 See 39 p . 29 1 . The fir st volum e , edited by
Professors Me ij ers and de Blécour t of L eyden and Bodenste in of

Stellenbosch, was published in 1926. A second volum e appeared

in 1934.
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hi s best -known work is his introdu ction to Roman -Du tch
L aw ,

issued in 1806 under the name ofRegtsgeleerd,
Prac

ticaal
,
en Koopmans Handboek, The book is e lementary,

bu t has enj oyed favou r among students, particular ly in

the translations of Sir Henry Ju ta and G . T . Morice .

There is an older translation by Jabez Henry
Another work by the same au thor which may be men

tioned (besides his supplement to Voet referred to above )
is his Dutch translation of POTHIER on Obligations , w ith

short notes from his own hand ( 1804

If the student wishes to supplement the above -men

tioned list of books with a handy law di ctionary he will

findBOEY
’

sWoorden - tollc sometimes u sefu l . KERSTEMAN
’

s

larger w ork ,
Hollandsch Rechtsgeleert Woorden -Boeh 1 768

,

and the supplementary volumes by Lu cas Willem Kramp1

enj oy a repu tation which is scarce ly m erited . The collec

tion of pleadings by WILLEM VAN ALPHEN known by the

quaint name of Papegay (originally published in 1642 ) is

deservedly famou s . If Van der Linden
’

s w ork on Proce

dure proves inadequate ,
re ference may be made to PAUL

MERUL A
’

sManier van Procederen ,
the last and best edition

ofwhich
,
under the names ofDidericus Lu lius andJoannes

van der Linden , was issued in the years 1781—3 .

II . Statu te Law . The enactments of the States-General II . Statute

and of the States of Holland and West Friesland2 are to L 2“

be found in the ten folio volumes of the GrootPlacaatBoelc.

The statu tes of Batavia are printed in VAN DER CHIJS ,

Nederlandsch-Indisch Plahaa t Boek. The pro
-British stat

u tes of the Cape exist bu t have not been printed .

III . Decisions of the Cou rts . Many published volumes ITI . Deci

of Decisions have come down to u s and are a valuable if?
Of

source of law . Particu lar mention may be made of the Court8~

Sententien en gewezen Zaken van denHcogen en Provincialen

1 As to the au thorship of the A anhangsel to Kerstem an
’

s

Woorden -Boek see Jou rn . Comp . L eg. , N.S . , vol. x ii , p. 549 . It
consists large ly of translations from Voet

’

s Comm entary .

2 This is the official descr iption of the legislature of the Province
of Holland . West Fr iesland w as ann exed to Holland in the

thirteenth century .
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Raad in Holland
,
Zeeland en West Vriesland, published by

JOANNEs NAERANUS at Rotterdam in 1 662 ; of the Utrius

que Hollandiae, Zelandiae, Frisiaeque Cu riae Decisiones of

CORNELIUS NEOSTADIUS , printed at the Hague in 1 667 ;
and of the Decisiones Frisicae sive rerum in Suprema

Frisiorum Cu ria judicatarum libri V ofJOHANNES ASANDE ,

himself a Judge of the Court whose de cisions he reports .

The Latin original of this work is dated 1634. There is also

a Du tch translation . These three volumes of Reports are

often cited by Voet . Van der Keessel frequ ently refers to
a volume entitled Decisien en Resolu tien van den Hove van

Holland,
published at The Hague in bu t this and

Van der Linden ’

s Verzamelingvan merkwaardige Gewijsden
der Gerechts -hoven in Holland

,

2 published at Leyden in

1803 , are rarely obtainable .

IV . Opinions of Ju rists . The numerous volumes of

Consu ltatien ,
Advysen , &c .

,
are a very interesting and

characteristic feature of the Roman -Dutch system of juris
prudence . It is enough here to refer more particu larly to
the we ll -known collection entitled Consu ltatien ,

Advysen

en Advertissementen gegeven ende geschreven by verscheijden
treffelijhe Rechtsgeleerden in Hollant end elders (commonly

known as the Hollandsche Consu ltatien ) , first published by

Naeranu s at Rotterdam from 1645 to containing

1 The au thor of this collection has been identified by Professor
Me ijers as Anthony Duyck, who w as su ccessively Registrar of the

Cour t of Holland ( 1602—16 ) and Member of the Hooge Raad

( 1620 (Tijdschrift voor Rechtsgeschiedenis , v ol . i, p . Many
of the decisions had prev iou sly been published in Holl. Cons . ,

vol . iii, part 2 (Amsterdamsche D erde D eel) and Holl. Cons . , vol . V i .
2 The In troduction to this volum e contains som e valu able

observations by the compiler on the au thority of decided cases .

In the same connex ion reference m ay be m ade to Sir John Kotze’s
article on

‘Judicial Precedent in 34 280 , and to

Kotze, Van L eeuwen , vol . i , p. 484. See alsoM oti ( 12 Co . v . Cassim
’

s

Trustee [ 1924] A .D . at p. 741 .

2 Wessels, p . 243 . There are tw o separate third volum es of the

Hollandsche Consu ltatien , known respectively as the Rotterdamsche

derde deel and the Amsterdamsche derde deel (the w ork of an inter

loping pu blisher ) , comm only distingu ished as iii ( 1 ) and iii 2 )
(bu t Voet inverts the order ) . The additional consu ltatien con ta in ed

in the
‘

Am sterdam volum e w ere in cluded byNaeranus in vol. Vi .
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Law ofSou thAfrica , byDr . MANFRED NATHAN The Ineti

tu tes of Sou th African L aw ,
by Sir A . F . S . MAA SDORF ;

English and Roman -Du tch L aw
,
by GEORG E T . MoRIcE

The Law ofContract in Sou th Africa ,
by Chi ef Justice Sir

JOHN WE SSELS , edited by Mr . Advocate A . A . ROBERTS ;

Principles of Sou th African L aw ,
by Professor GEORG E

WILLE . In recent years there has been an in creasing

number of monographs on variou s branches Of the law
,

many of whi ch are cited inthis book .

For the L aw of Ceylon the student may refer to The

Laws ofCeylon ,
byMr . Justice PEREIRA (2nd cd .

,
Colombo

,

19 13) The L aws of Ceylon by K . BALA SINGHAM ( 1929

37 ) in cou rse ofpublication ; and to the earlier work entitled

Institu tes of the L aws of Ceylon ,
by HENRY BYERLEY

THOMSON,
a Pu isne Judge Ofthe Supreme Cou rt OfCeylon ,

published in 1866 . Sir CHARLES MARSHALL ’S Judgments ,

(ha ,
ofthe Supreme Court ofthe Island ofCeylon ,

published

at Paris in 1839 , furni shes a conspectus Of the law Of the

Colony as it existed in the fir st half of the last century .

Reception The reader who may u se thi s book or one Of the Older

text -books mentioned above as an in trodu ction to his

L ew is the study of the modern law in Sou th Africa or Ceylon mu st
comma“ bear in mind that ju st as the Roman—Du tch law OfHolland

was drawn from different sources
,
so the law of these

countries , Roman -Dutch in origin
,
has been affe cted in

almost every department by the influence OfEnglish L aw .

Thi s has been the resu lt partly Of express enactment
,

part ly Of judicial de cisions, partly of tacit acceptance .

As examples Of statutory introdu ction of the law Of

England
,
mention may be made Of the Ceylon Ordinan ce

NO . 5 of 1852 , which enacts that the law of England is to

be Observed in maritime matters and in respect Of all con

tracts and qu estions relating to bills Of exchange , promis

sory notes, and chequ es ;
1
and Ofthe Ceylon Ordinance NO .

1 Bu t see now Ord . No . 25 of 1927,
‘

An Ordinance to declare

the L aw relating to B ills of E xchange , Chequ es , and Prom issory
Notes ’

, which repeals Ord. No . 5 of 1 852 pro tanto .
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22 of 1866, whi ch makes similar provisions with respect to

the law Of partnerships, j oint -stock companies, corpora

tions
,
banks and banking , principals and agents, carriers

by land
,
life and fire insurance .

At the Cape the General L aw Amendment Act NO . 8of

1879 introdu ced the English law : (S . 1 ) in all qu estions re

lating to maritime and shipping law ; and (s. 2 ) in all

qu estions Of fire , life ,
and marine assurance , stoppage in

transitu ,
and bills of lading .

1 But (S . 3) English statutes

passed subsequently to the date of the Act do not apply .

It would occupy too mu ch space to speak Of the numer or imi ta

ou s statutes which follow more or less closely the language $2121
of English Acts Of Parliament

,
and through this channe l statute

admi t ru les and pr inciples of the law of England . As
law ’

examplesmay be cited the Ceylon Sale of Goods Ordinance
N0 . 1 1 of 1896 , the CeylonMarriedWomen

’

s PropertyOrdi

nance NO . 18of 1923 , and the Sou th Afri can legislation on

Bills OfExchange and Companies . The numerous changes
produ ced by the statu tory abolition of institutions Of the

Roman -Dutch common law wi ll be illustrated in the

course of this book .

Judi cial decisions , whether Of the loca l Courts or Of the (b) j
.

udicial

Judi cial Committee of the Privy Council , have done mu ch
decm om ‘

to affe ct the development of the Roman -Du tch common

law . This is another channel through which the English

law has made its influence felt—an influence not directed

by any deliberate purpose , bu t none the less profound and

far -reaching in its effects .

Lastly
,
mu ch of the English law has found its way in (c) tacit

by a process Of silent and often unnoticed acceptance .

“

a?
"

It wou ld be easy to accumu late instances in every bran ch

of the law .

2 But the student may better be left to draw
1 This section w as m ade applicable to the O . F . S . by Ord. NO . 5

of 1902 .

2 Reference may be m ade to Sir John Wessels, History of the
Roman -Du tch L aw , Part I, chap. xxxv ; to Professor H . D . J.

Bodenste in ,

‘

English Influ ences on the Comm on L aw of Sou th

Afr ica ,

’
32 p . 337 ; and to C. G raham Botha ,

‘

Ear ly Influ ence of the English L aw upon the Roman -Du tch Law

in Sou th Africa
’

, 40 p. 396.
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his own conclusions from the pages Ofthe law reports and,

in course of time , from the practice of his profession .

The In conclusion
,
a few words will be permitted with regard

1

1

33221
”

to the past history, present condition ,
and future prospe cts

,

L aw Of the Roman -Dutch system within the British Empire .

1

1

1

3

1

333, In South Africa , in Ceylon ,
and in British Gu iana its for

Empire tunes have been wide ly different . Isolated from one

another and wholly disconnected from their common

sour ce in the Netherlands
,
the legal sysmms Of South

Africa
,
Ceylon , and British Gu iana have pursued each its

separate course with very different resu lts . In South

Africa the Old law has maintained an unbroken tradition .

If it has been profoundly modified by the influence of

English L aw ,
it retains an individual character . Not so in

British Gu iana . There the Roman -Du tch L aw ,
afte r lan

guishing for rather more than a century under the British

Crown
,
has, at last , for most purposes, been replaced by

the Common L aw Of England . This is the effect of the

Civil L aw ofBritish Gu iana Ordinance, Ceylon has

occupied an intermediate position . Here there are law

reports alm ost continuou s Since 182 1 , and the law has been

expounded by writers of ability . But the Dutch language
is no longer spoken in the island , and the Dutch e lement

in the law has passed into Oblivion . Voet is the authority

most frequ ently cited . English L aw has exercised a pre

ponderating influence even in departments where in Sou th

Africa the old law has maintained its ground .

2 Though

Ceylon Shows no disposition to follow the example of

British Gu iana ,
it will not be denied that the future of

Roman -Dutch L aw lies principally in Sou th Africa .

The fu What will that future be At present we get our know

11
11

53222
11 2 ledge of the law from statutes, from the decisions of the

Dutch 1 Edited w ith notes byMr . Ju stice Dalton , ofthe Suprem e Court
BYStOm of British G u iana (G eorgetown , See also

‘

The Passing of
OfLaw . Rom an -Du tch L aw in British Guiana

’

by the sam e wr iter ,
36 p . 4; and

‘

Roman -Du tch L aw in British

G u iana
’

by J . E . L edlie , Jou rn . Comp . L eg. , N.S . , vol. xvii, p. 2 10 .

2 Reference m ay be m ade to
‘

The Roman -Du tch L aw in Ceylon

under the Br itish Régim e
’

by the late Sir A . Wood Renton , in

49 p. 161 .
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APPENDIX

HOW FAR THE STATUTE LAW OF HOLLAND OBTAINS

IN SOUTH AFRICA AND CEYLON

IN In re Insolvent.Estate of Loudon ,
Discount Bank v . Dawes

1 Menz . at p . 388, the Court Observed : ‘When this

Colony was settled by the Du tch, the general principles and

ru les of the law OfHolland were introduced here , bu t by su ch

introduction ofthe law OfHolland it did not follow that spe cial
and local regulations shou ld also be introdu ced ; accordingly
the provisions Of the Placaat Of 5th February, 1665 , as to the
payment of the 40th penny [3 G .P .B . have never been
part of the law of this Colony, becau se this tax has never been
imposed on the inhabitants of this Colony by any law pro

mu lgated by the legislative au thorities within this Colony. In

like manner until a law had been passed here creating a public
register , the provisions of the Placaat of 1st February

,
1580

1st April —1 C.P .R. were not in force or Observance
here .

’

In Herbert v. Anderson 2 Menz . 166, the following
Placaats were said to be merely fiscal and revenue laws of
Holland, which had never become or been made law in Cape
Colony, viz . Placaats, &c . , of June 1 1 , 1452 (3 G .B.R.

Janu ary 22
,
1515 (1 G .P .B . April 1 , 1580, Art . 31

(1 C.P .R. March 29 , 1677 (3 G .P .B . April 3, 1677

(3 G .P .B . This decision was quoted with approval by
KotzeC.J. in Eckhardt v . Nolte (1885) 2 S .A .R . 48, who added

(at p .

‘From this it follows that the Placaats of [Septem
ber 26] 1658 (2 G .P .B . 2515 ) and [February 24] 1696 (4G .P .B .

465) and others in pari materia , merely renewing the earlier

Placaats , are likewise of no application at the present day .

’

On the other hand, in De Vries v . A lexander (1880) Foord at

p . 47 , de Villiers C . J referring to Herbert v . Anderson , said :
‘

The Court could only have intended to confin e their decision
to those portions of the Edi cts [of 1515 and 1580] which are of
a fiscal or of a purely local nature . SO far as they had been
incorporated in the general law of Holland

, and were not

inapplicable here , they were equally incorporated in the law

of this Colony.

’ Applying this principle , the learned Chief
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Justice held that the 9th Art . of the Placaat ofSeptember 26,
1658form ed part ofthe law ofCape Colony. In this connexion
it should be borne in mind that ‘

a section or portion ofa placaat

may ,
as has often been decided by the Cour ts

, continue to be of

force , while another portion may have ceased to have any
validi ty or have become Obsolete (Kotze, Van L eeuwen , vol. i ,

p .

Since Union , the Appellate Division has on more than one

occasion pronounced against the continued validi ty ofparts of
the Old statu te law ; notably in Est. Heinamann v . Heinamann

[1919] A .D . 99 , in whi ch the Court , by a majority, declared the
provisions ofsec . 83 ofthe Echt-Reglement Ofthe States-General
ofMarch 18, 1656 (2 G .P .B . and Of the Placaa t van de

Staten van Hollandt ende West Vrieslandt Of July 18
, 1674

(3 G .P .B . prohibiting intermarriage b’etween persons
who have comm itted adultery together , to be no longer in
force

,
though,

it seems, both of these enactments
‘

may fairly
be said to have been incorporated into the common law of

South Africa ’

, per de Villiers A .J.A . at p. 1 14. In Spencer v.

Gostelow [1920] A .D . 617 a like conclusion was come to with

regard to the Plakaten ofMay 1 , 1608 (2 C .P .R. and

November 29 , 1679 (3 C.P .R. relating to domestic ser

vants ; and in Rex v . Harrison [1922] A .D . 320 it was held that
the

~

Placaat of the States ofHolland OfMarch 7
,
1754 (teegen

het drukken en divu lgeeren van Pasqu illen , &c . , 8C.P .R.

was not and never had been law at the Cape . Reference may

also be made to Mu ller v . Chadwickand Co . [1906] TS . at p . 40

(Placaat of De cember 9 , 1661 , Ar t . 51 , 2 C .P .R. 2775 , held
inapplicable ) , and to Ex parte Kerkhof [1924] T .P .D . 7 1 1 as to

the question whether se c . 90 of the Echt-Reglement forms part
of the law Of South Africa .

In Rex v . Sacks [1943] A .D . at p . 422 Tindall J.A . said :
‘

The

qu estion whether the Placaat Of 1715 (Placaat teegens neemen

van giften en gaven , den 10 December , 1 715 , 5 G .P .B . 686)
forms part Of the Roman -Du tch law in South Africa was not
raised before u s ; counsel on both sides assumed that it does
the Placaat of 1715 was passed by the States-General and it is
Obviously one of general and not merely local application . It

will be noted that it makes spe cial mention Of the Dutch East
India Company . However [in any event] the Placaat of

1 July 1651 of the States-General (1 G .P .B . 402) having
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been promulgated before 1652 was part of the law of the Cape
ofGood Hope .

’

For Ceylon L aw see Karonchihamy v. Angohamy (1904)
8N .L .R . 1 , in which Middleton J. and Sampayo A .J. (Mon

creifl
'

A .C.J. dissenting) held that the Placaat OfJuly 18, 1674,
was not in force in Ceylon ,

and that it for those who assert

and rely upon the Ope ration Of a law enacted since the date

of the Dutch occupation Of the island in 1656 to Show beyond
all question that it operates and applies . See also Rabot v .

de Silva [1909] A .O. 376, and authorities cited ; Silva v .

Balasuriya (191 1 ) 14N .L .R . 452 ; Samed v . Segu tamby (1924)
25 N.L .R . 481 Pereira ,

Laws ofCeylon , p . 12 .
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BOOK I

INTRODUCTION

THE law relating to persons occupies the fir st book of the

Institu tes of Gains and Justinian . The scope and meaning

of the phrase have been mu ch di scussed
,
with little resu lt

save to show that the di stribu tion of topics made in these

treatises between the law Ofpersons and the law of things

is not logically defensible ,
or

,
at least , is not readily under

stood . In this volume we in clude under the law of persons

the allied topics of ( 1 ) the law of status ; (2) the law Of the

consequences of status ; and (3) fam ily law . The method

adopted w ill be to trace the legal life -history Of human

beings from conception to the grave and to see how the ir

r ights and duties are affected by certain conditions or

accidents Ofhuman life
, su ch as birth ,

m inority
,
marriage

,

mental disease . To this will be added some remarks on

artificial or ju ristic persons . The subject will be treated

in chapters dealin g with

1 . Birth , Sex ,
Legitimacy .

Parentage .

Minority .

Marriage .

Guardianship .

Unsoun dness Ofm ind—Prodigality .

Jur istic persons .s
l

O
I

b
F
e

w

N
)



BIRTH , SEX,
LEGITIMACY

SECTION 1 —BIRTH

LEGAL personality, andwith it capacity to have rights and Birth.

to be subject to du ties, begins with the completion of

birth
, subject however to the qualification that a child in

the womb is deemed a lready born when su ch a fiction is for

its advantage .

1 Thus an unborn child may take under a

will ,
2 inherits ab intestato ,

and may have a right of action

in respect of his father ’s death .

2

SECTION 2 .
—SEx

Sex ,
as su ch , is not a factor of importance in the sphere Sex .

ofprivate law . There is a difference
,
however , in the age Of

puberty, whi ch for males is fixed at fourteen years , for

females at twelve . Further , there is a spe cial ru le of law by

which a woman cannot bind herse lf as surety unless she

expressly renoun ces the benefits which the law allows her .

‘1

SECTION 3 .

—LEG ITIMACY
A child is presumed to be legitimate

,
ifconce ived du ring Legiti

marr iage
, or born during marriage (no matter how soon “12 2 5“

after its celebration ) , or if the mother was pregnant of the

child at any time dur ing marr iage .

5 This presumption is
expressed in the maxim Pater is est quem nuptiaedemon Pater is

strant.
6 The presumption Oflegitimacy is not irrebu ttable ,

7 222 qu em

1 D ig. 1 . 5 . 7 ; G r . 1 . 3 . 4; Voe t , 1 . 5 . 5 ; E lliot V . L ord Joicey demon

[1935] A .O. 209 ; 53 L .Q.R . p. 19 (note by McG regor
strant .

2 G r . 2 . 16 . 2 ; Voet , 28. 5 . 12 ; Hall. Cons . i . 98. Or by gift , as in

French law (C.C. Art .

2 Chisholm V . EastRand M ines [1909] T . H . 297 .

Infra , p . 315 .

2 G r . 1 . 12 . 3 Van L eeuw en , 1 . 7 . 2 Voe t , l . 6 . 5 and 7 V .d .K . 169 .

D ig. 2 . 4. 5 ; Voet , 1 . 6 . 6 ; Richter V . Wagenaar

1 Men z . 262 ; Su rmon V . Su rmon [ 1926] A .D . 47 ; S tig ling v . M elck

[1935] C .P .D . 228; (Ceylon ) Amina Umma V . Nuhu L ebbe ( 1926)
30 N.L .R . 220 .

7 The pre sumption in favou r of legitim acy m ay be rebu tted by
‘

clear and unirnpeachable ev idence
’

. Fitzgera ld v . Gr een [19 1 1]
E .D .L . at p. 462 ; L ouw V . L ouw [ 1933] C .P .D . 407 .
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bu t if, in the circumstances, conception cou ld have taken
place dur ing marriage , it will , both in fact and in law , be

more diffi cu lt to displace the presumption than when the
facts point to conception before marr iage . In the first

case ne ither husband nor wife w ill be heard to say that the
husband was not the father

, unless (to qu ote Grotius )
there is evidence of incapacity to generate or Ofan absence
inconsistent with the period Of gestation .

’1 In the second
case the hu sband ’

s eviden ce is admissible to prove non

access before marriage .

2 Whether conception took place
dur ing marriage or not is de cided with a view to all the

circumstances Ofthe case , and in particu lar to the possible ,
or probable , period Of gestation . The Old books, follow

ing the Roman Law , say that a child will be supposed to

have been conce ived during marriage if born between the

beginning of the seventh month after its celebration and

the beginning Of the e leventh month after its dissolu tion

by death or divorce .

3 Reckoned in days this means born

not less than 180 days after the celebration of the marr iage

and not more than 300 days after its dissolution , the

month be ing arbitrarily taken to be equ ivalent to thirty

days .

‘2 But the tendency of modern cases, at least as

1 G r . 1 . 12 . 3 ; Su rmon v . Su rmon [1926] A .D . at p. 53 . This is

what is m ean t when it is sa id that n e ither spou se m ay bastardiz e

the issu e . Bu t , now , the G en eral L aw Am endm ent Act , 1935,

sec . 10 1 , su bsec . 3, prov ides that
‘

for the purpose of rebu tting the

presumption that a child to which a m arr ied w oman has given

b irth is the offspr ing of her husband
’

e ither spouse m ay give

ev idence of n on -access in any proceedings civ il or cr im inal . This

abrogates Su rmon V . S u rmon , in which the Court relu ctan tly
follow ed Rus sell V . Russell [1924] A .O. 687 ow ing to a sta tu tory

provision in corporating by reference English rul es of ev idence .

The Sou thern Rhode sia statu te (Matr im on ial Causes A ct , No . 20

of 1943, see . says
‘

in any proceedings for divorce
’

.

2 Voe t , 1. 6 . 5 . The ru le is the sam e in English law : The Pou lett

Peerage Case [1903]A .O. 395 Russellv .Russell [1924] A .O. at p. 723 .

2 D ig. 1 . 5 . 12 ; 38. 16 . 3 , 12 ; G r . 1 . 12 . 3 ; Voe t , 1 . 6 . 4; de Haas,
Nieuwe Holl. Cons . , Nos . 35 , 36 ; G irard,

.p . 185 .

Savigny , System , iv . 340 ; Windsche id, i . 103 (c ) V .d.K . 1 70

(L ee , Commentary, p . These per iods are adopted by the

French Code (Arts. 3 12 , 3 15 ) and the Du tch Code (Arts . 305 ff ) .
The G erman Code , Ar t . 1592 , defin es the per iod of conception

as extending from the 1818t to the 302nd day (in each case ih

clusive ) before the day ofbirth.
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mation.

34 THE LAW OF PERSONS

e ither father , it is presumed to be the child of the se cond
husband .

1

A bastard has no lawfu l father and therefore no rights
of su ccession ex parte paterna . But with the mother it is
different for

‘

eene moeder (aliter eene wijf) maakt geen
bastaard and therefore her illegitimate issue su cceeds to
her and to her blood relations .

2 Su ch was the Opinion of

Grotiu s, though as regards these last Van der Linden
inclines to a contrary view .

2

Illegitimate issue may be legitimated : ( 1 ) by subsequent
marr iage ; (2 ) by an act Of grace on the part Of the Sove
reign .

4 The first Of these modes alone obtains at the pre

sent day .

In the Roman L aw legitimation by subsequent marriage

was lim ited to the issue Of concubinage . The Canon L aw

allowed it in the case of all illegitimate children other than
the issue of adu ltery and incest , and thi s was followed by

the Roman -Dutch L aw .

5

1 Voet , 1 . 6 . 9 ; who gives amongst other reasons because
‘
ipse

incertitudini s au ctor et cau sa est
’

. Ge rman L aw Art .

1600 ) assigns the child to the first hu sband, if born w ithin 270

days of the dissolu tion of the first m arriage .

2 G r . 2 . 27 . 28; Van L eeuw en , 1 . 7 . 4; Anton . Matthaeus , Paros

miae ,NO . 1 . It is qu estionable whether the Roman L aw made any
distinction betw een simple bastards and adu lterine or incestu ou s

bastards (An ton . Matth . , u bi sup . , sec . nor w as any su ch di s

t inction m ade by the law Of Sou th Holland and

since the decision Of the Appellate Div ision in Green V . Fitzgera ld

[19 14] A .D . 88 this m ay be taken to be the law of Sou th Afr ica .

See L ord de Villiers C .J. at pp. 100- 1 .

2 V .d .L . 1 . 10 . 3 . The qu estion w as m u ch debated . See against

G rotiu s, B ijnkershoek, Quaest. Ju r . P riv. lib . iii, cap . x i an d

O .T . ii . 20 17 ; for G rotius , Van der Vorm (Versterfrecht, ed.

Blondeel, pp . and V .d .K . 342—5 . The Cape Cour t has

adopted the m ore liberal View . M ogama t Jassiem V . The M aster

( 189 1 ) 8S .C. 259 In re Russo ( 1896 ) 13 S .C. 185 . As to su ccession

to bastards see Van der Vorm , u bi sup . , p. 237 .

G r . 1 . 12 . 9 ; Van L e euwen , 1 . 7 . 5 ; Voet , 25 . 7 . 6 and 13

V .d.K . 1 7 1—2 .

5 G r . 1 . 12 . 5 ; Van L eeuw en , 1 . 7 . 7 ; Voet , 25 . 7 . 8; V .d.L .

1 . 4. 2 . Wr iters on the m odern Civil Law are not agreed in refu sing
legitimation to the issu e of an adu lterou s un ion (Windsche id, ii

i
.

522 ; Vangerow , i . and if such an exception exists, the

qu estion further ar ises whether the law requ ir es that m arriage

betw een the parents must have been possible at the tim e of
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conception or at the tim e Of birth. The Ontwerp van het Bu rgerlijk
l/Vetboek voor het Kon ingrijk der Nederlanden of 1820 (Ar t .

and the Du tch Civ il Code (Ar t . adopt the form er of these

a lternatives . Kotze J in Fitzgera ld v . Gr een [19 1 1 ] B .D .L . at

p. 472 , and Van Zyl J . , in Hoflman V . E st. M echau [1922] C .P .D . at

p. 185 , adopt the latter , and the English L egitirnacy A ct , 1926 ,

contain s the prov iso (sec . 1 , su bsec .

‘Nothing in this Act Shall

operate to legitim ate a person whose father or m other w as m arr ied

to a third person w hen the illegitim ate person w as born .

’
Bu t the

(Un ion of Sou th Afr ica ) Bir ths , Marr iages an d Deaths Registra

tion Am endm en t A ct , sec . 4, allow s a child to be registered

as the legitim ate child of parents who subse qu en tly m arry
‘

whether [the par en ts] cou ld or cou ld n ot have legally m arr ied

each other a t the tim e Of his b irth
’

. In Ceylon illegitim ate

childr en procreated b etw e en the sam e par ties are legitim ated by
subsequ ent m arr iage un less procreated in adu ltery (Ord . 19 of

1907 , sec . Incest is not m en tioned, no doubt becau se m arr iage

is ou t of the qu estion .



The

parental

power and

its couse

quences.

1 .

tody and

control

II

PARENTAGE

BIRTH implies parentage and the re ciprocal duties of

parent and child . These may be considered under two
heads : (A) The parental power and its consequences ;

(B) The reciprocal duty of support .

A . The parental power and its consequences

Parental power
,
or

,
as it is called , natu ral gu ardianship ,

has little in “

common with the patria potestas Of Roman

L aw . Van der Linden writes
‘

The power Of parents over the ir children differs very much
among u s from the extensive paternal power among the

Romans . It belongs not only to the father , bu t also to the

mother , and after the death of the father to the mother alone .

It consists in a general supervision of the maintenance and

edu cation of their children and in the admini stration of their

property . It gives the parents the right of demanding from
their children due reverence and obedience to their orders, and
also in case of improper behaviou r to inflict su ch moderate

chastisement as may tend to improvement . Parents may not

be su ed by their childr en without leave Of the Court , term ed

venia agendi .

1 NO m arriage can be contracted by children

withou t the consent Of their parents. The parents are entitled
on their decease to provide for the gu ardianship Of their

children .

’2

Whatever is here said of children mu st be understood

to refer to minor children , for in the Roman -Du tch L aw
parental power ceases when the child attains fu ll age .

2

The incidents of the parental power described by Van

der Linden may be developed as follows :
1 . Custody and Control. The cu stody, control

,
and

edu cation of childr en belong to the father , and after his

1 In the Cape Prov in ce ven ia agendi is abrogated by disuse .

M are v . M are [ 19 10] C .P .D . 437 .

2 V .d .L . 1 . 4. 1 (Ju ta
’

s trans lation ) .
2 V .d .L . 1 . 4. 3 . Ful l age is now fixed by law a t the tw enty

-first

bir thday . Infra , p. 44.
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apply the income of property belonging to the child for
his maintenance

, edu cation ,
and other like pu rposes, in

vest the su rplu s, and con clude contracts in due cou rse Of

administration .

1 If the father is dead and has not appoint
ed a testamentary guardian

,
the mother normally takes

his place as natu ral guardian
,

2
and the mother is natu ral

guardian of her illegitimate child .

3 A m inor child
,
while

unemancipated
,
is unable to contract withou t his father ’s

consent .

4 Any contract concluded by him withou t su ch

consent is ipso jure void ,
and will not bind either the child

or the father5 except SO far as e ither Of them has been

enriched thereby ,
and if any paym ent has been m ade by

the m inor under su ch contract
,
it is recoverable by the

condi ctio indebiti . If, however , the father allows the m inor

to make a contract in the father ’s name or ratifies a con

tract so made
,
the father is bound . This is simply a qu es

tion of the general law of principal and agent . SO far and

so far only may a m inor son bind his father by his con

tracts .

5

A father may indeed be held liable for ne cessaries sup

plied to his child and this liability is not affected by

divorce . Bu t it is a liability imposed by law and does not

imply a contractual Obligation either of chi ld or parent .

7

A father may represent his son in Court and su e and

defend in the son ’

s name
,

2 bu t if he does so without leave

from the Cou rt he w ill be personally liable for costs if the

su ch sum has been secur ed by bond to the satisfaction of the

Master
’

. Adm in istration Of Estates Act , 19 13, see . 54.

1 Van L eeuw en , 1 . 13 . 2 ; Van der Byl ob Co . v . S olomon [1877]
Bu ch . at p . 27 ; Wood V . Davies [1934] C .P .D . at p. 256 .

2 Ex parte Fitzgera ld [1923] W.L .D . 187 .

2 Dhanabakium
'

v . Su braman ian [1943] A .D . at p. 166 .

2 V .d .L . 1 . 4. 1 .

5 G r . 3 . 1 . 34. Bu t as to ipso ju re void see below p. 48. Nor is

a father liable for his son
’

s delicts un less m ade SO by statu te .

V .d .K . D ictat. ad loc . L ee , Commenta ry, p . 226 .

5 Voet , 15 . 1 . 1 1 . This case m u st be carefu lly distingu ished from

the case in which the father
‘

au thorizes ( in the techn ical sen se ) or

subsequ ently ratifi es the m inor
’

s con tract (infra , pp. 46,
7 Fillis v . Jcu bert ParkPr ivate Hospita l [1939] T .P .D . 234.

2 G r , 1 . 6 . 1 ; 3 . 48. 10 ; Van Rooyen V . Werner , u bi sup . at p . 430 ;

Traub v . Bloomberg [ 19 17] T .P .D . 276 .
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su it proves unsu ccessfu l . 1 Even the leave Of the Court
affords no more than a prima facie prote ction .

2

3 . Consent to marriage ofminor children . The consent 3. Con

Of parents, or of a surviving parent , is necessary to the figmge
marriage of min or children

,
and w ithou t it the marriage ofminor

is nu ll and void .

‘1 Consent may be either express or im
Children ’

plied . It is implied if the father knows that the marriage
of the minor is about to take place and does not forbid it .

5

Strictly, the mother
’

s consent is also necessary , bu t in case

Of disagreement the father ’s will prevails .

5 Publication of

banns is presumptive evidence Of consent,and a marriage
celebrated after publication of bann s wi thou t Objection by

the father is
,
in general

,
neither void nor voidable . Bu t a

marr iage celebrated after special licence withou t the
father ’

s consent may be set aside at his instance
,

7

per

haps only before the minor spouse attains maj ority .

2 The

consent of grandparents is in no case necessary
,

2
nor is

any consent necessary to a second marr iage under the age

of maj ority .

1 0 The marriage cann ot be impeached by a

minor spouse on the ground of absence of parental con

sent .

1 1

4. Right to provide testamentary guardians . This has 4
been m entioned above , and will be further considered 2° .

2P

under the head of Guardianship .

1 Bayne N . O . V . Kanthack [1934] W.L .D . 13 ; Ex parte

Bloemfon tein Town Cou ncil [ 1934] O .P .D . 1 1 ; B ellstedt v . S ou th

African Rai lways [1936] C .P .D . at p . 412 . Bu t
‘

a father who

assists his m in or child to br ing an action is not a party to the

action , and, if it fa ils , he cannot be ordered to pay the costs
’

.

Sha rp v . Dales [1935] N.P .D . 392 .

2 Taylor N . O . V . I/ucas N . O . [1937] T .P .D . 405 .

2 G r . 1 . 5 . 15 , and Schorer , ad loc . Van L e euw en , 1 . 14. 6 .

2 Voet , 23 . 2 . 1 1 ; V .d .K . 75 ; V .d.L . 1 . 3 . 6 . More precise ly it is

voidable at the su it Of the aggrieved parent . Infra , p. 58.

5 Voet , 23 . 2 . 8.

5 Voet , 23 . 2 . 13 ; Schorer , u bi sup . At the Cape :
‘

He alone can

consent to the ir m arr iage .

’

Van Rooyen V . Werner , u bi sup . at

p. 429 .

7 Johnson V . M cIn tyre ( 1893) 10 S .C. 3 18.

8 28 p. 478.

Voet , 23 . 2 . 1 . 3 . 6 .

1 ° Van L eeuw en , 1 . 14. 9 ; V .d .L 1 . 4. 3 .

1 1 Willenbu rg v . Willenbu rg ( 1909) 3 Bu ch. A .O. 409 .
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5 . Rights in respect of minor children
’

s property. Voet
and other wri ters

,
following the Roman L aw

,
distingu ish

peculium profecticium and pecu lium adventicium . The

first in cluded property derived from the father or given to

the son with the intention of conferring a benefit on the

father . The second included any other property which

came to the son from an external sour ce . By the Roman

L aw the first belonged wholly to the father ; Ofthe second ,

which be longed to the son
,
the father had the u su fru ct .

Bu t to -day contrary to the Roman L aw a father may

make an effective gift Of property to his uneman cipated

son ,
thu s pu tting it ou t Of the reach Of the father ’s credi

tors,
1
and the father has no u su fru ct Of the adventicious

property unless this has been given to him by the person

from whom the property is derived or unless it is necessary

to use the property and apply its proceeds for the main

tenance and upbringing Of the child .

2 Voet refers to the

head of pecu lium profecticium anything acquired by

childr en residing at home and supported by their parents ,
whether acqu ired su is Operis or ex re patris . Schorer is

to the same effect : ‘What childr en acqu ire by the ir

labour and indu stry, while supported by the ir parents, is

acquired for their parents
’

, be ing set Off against the cost

of maintenance .

2 This may be still law .

The di stinction of pecu lium profe cticium and pe cu lium

adventicium is not wholly unimportant . It has been said

that ‘

the Court has always assumed greater powers in

dealing wi th the profecticiou s property of m inors than in

the case Of property accru ing to a minor from some

stranger or for value
’

. Accordingly, in the case from which

thi s dictum is taken the Cou rt au thorized a re - settlement

Ofproperty varying the terms Of a deed of donation made

by parents in favou r Ofminor children .

4

1 Infra , p. 288.

2 Van L eeuw en , 1 . 13 . 2 ; Voet , 15 . 1 . 6 ; V .d .K . 105 .

2 G r . 1 . 6 . 1 . and Schorer ad loc . ; Van L eeuw en , 2 . 7 . 7 ; Voe t ,

15 . 1 . 4; 25 . 3 . 14; V .d .K . 104; Chinn ia V . Dunna [ 1940] N.P .D .

384. Bu t see G roen . , de leg. abr . ad Inst . 2 . 9 . 2 .

2 Ex
‘

parte Est. Gates [19 19] C .P .D . 1 62 .
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appointe d by the Court . The same applies if the parent is
sentenced to a long term Of imprisonment . Interdi ction
for prodigality terminates or suspends the father ’s natur al

guardianship for most purposes
,
bu t he remains competent

to give an effe ctive consent to the m arriage of minor
chi ldren . An insane parent is replaced for this purpose

by the Court .

1

B . The reciprocal du ty of support

A father must support his children ,
i .e . mu st supply

them with necessary food
,
clothing

, shelter , medicine and

instru ction .

2

The duty extends to illegitimate
3
as w ell as to legiti

mate children . The father does not escape liability by the

fact that he has made other provision for a son ,
whi ch the

son has lost or squ andered .

4

The mother likewise is liable together with the father

du r ing his lifetime and sole ly after hi s death .

5 In case Of

divorce
,
both parents m ay be requ ired to maintain the

childr en according to their m eans .

5 The Obligation of

support ceases if the childr en are able by their indu stry or

from the ir own m eans to support themse lves , bu t may

revive even after fu ll age ,
if their means again become

insuffi cient .

7 The burden of proving that the child cannot

support himself and that the parent has sufficient means

lies upon the child .

2 The old writers differ on the ques

tion whether the duty Ofmaintenance ends with the death
1 G r . 1 . 6 . 5 ; V .d .K . D ictat. ad loc . L e e , Commentary, p . 37 ;

infra , p. 59 , n . 5 .

2 G r . 1 . 9 . 9 ; Van L eeuw en , 1 . 13 . 7 and 8; Voet , 25 . 3 . 4and 5 .

2 Voet , 25 . 3 . 5 ; Van der Westhu izen V . Rex [1924] T .P .D . at

p . 373 , in cluding in cestu ou s and adu lter in e issu e . As to assess

m ent of m a in tenance see A . v . M . [1930] 292 . Is a.

husband bound to m ain tain an illegitim ate child born to his w ife

before m arr iage ? Rex V . Fitzgera ld [1926] N.P .D . 445 .

2 Voet , 25 . 3 . 5 .

5 Voet , 25 . 3 . 6 ; Un ion Govt. V . Warn eke [ 19 1 1] A .D . a t p. 668.

5 Van L eeuw en , 1 . 15 . 6 ; Voet , 25 . 3 . 6 ; Farrell V . Hankey

[192 1 ] T .P .D . 590 .

7 Voet , 25 . 3 . 14 and 15 ; In re Knoop [ 1893] 10 S .C . 198; Ex

parte Jordaan
’

s Cu rator [1929] O .P .D . 168.

2 GrObler V . Un ion Govt. [1923] T .P .D . 429 .
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Of the parent or is transmitted to the heirs .

1 The Sou th

Afri can Courts have preferred the latter view ,
holding that

the duty of edu cating and maintaining m inor chi ldren is
‘

a debt resting upon the estate
’ of either parent post

poned to other debts bu t preferred to legacies .

2 If parents

have not adequate means the bu rden of maintenance

passes to grandparents , bu t if the grandchi ld is illegiti

m ate
,
to maternal grandparents alone .

3

The duty Of support is reciprocal . Childr en mu st main

tain the ir indigent parents,
2
and if they are m inors or

insane the Court may charge the cost ofmaintenance upon

their estate .

5 All this mu st be understood to be subject

to the primary du ty of a hu sband to support his w ife .

‘Primarily the du ty falls upon the husband ,
and it is only

when he is dead or unable to provide support that a right

to claim support from a parent
,
grandparent , chi ld or

brother arises .

’5

1 Voe t , 25 . 3 . 18; G roen . , de leg. abr . ad D ig. 34. 1 . 15 .

2 R itchken
’

s Exors . V . Ritchken [1924]W.L .D . 17 ;Davis
’

Tu tor V .

Est. Davis [1925 ] W .L .D . 1 68; Golda N .O . v . Est. Goldma n

[1937 ] W.L .D . 64. The decisions seem to be lim ited (so far ) to
W.L .D . In Ceylon it w as held by the fu ll b ench in L amahamy v .

Karuna ratna ( 192 1 ) 22 NHL R . 289 that an action w ill n ot lie

again st the adm in istratr ix of a deceased person
’

s estate for

m ain tenance of su ch pe rson
’

s illegitim ate child .

2 Voe t , 25 . 3 . 7 ; M otan v . Joosub [ 1930] A .D . 61 .

2 Voe t , 25 . 3 . 8; Oosthu izen V . S tan ley [ 1938] A .D . at pp .

327—8. A stepm other is not en titled to be supported by a s tepson .

Jacobs v . Cape Town M u n ic . [1935] C .P .D . 474. Is a hu sband

bound to support his w ife
’

s indigent parents ? Ford V . A llen

[ 1925] T .P .D . 5 . As to support of brothers and sisters se e

Oosthu izen V . S tan ley at p . 33 1 and M iller V . M iller [1940] C .P .D .

at p . 469 .

5 In re Knoop , u bi sup .

2 M iller v . M iller , u bi sup .



III

MINORITY

Minority. A MINOR by Roman -Du tch L aw is a person of e ither sex

who has not completed the twenty-fifth year .

1 For this
the twenty-first year has been substituted by statute .

2 As

to the pre cise moment at which minority ends Voet makes
the following di stin ction . The last day of minority is
regarded as completed at the moment Of its in ception ,

when it is to the m inor ’s advantage that it shou ld be SO

considered ;
3 but when the advantage lies the other way ,

SO as
,
e .g. , to prolong the benefit Of restitu tio in integrum ,

maj ority is not deemed to be attained until the very

m inute arrives corresponding with the time of birth .

2

Maj ority may be accelerated by : ( 1 ) Venia aetatis ;

(2 ) Marriage .

Venia aetatis is an anticipation Of fu ll age granted to a

petitioner by the Sovereign au thori ty in the State .

5 The

effect of venia aetatis (which is not given to males under

twenty or to females under e ighteen years Of age )
2 is to

1 D ig. 4. 4. 1 ; G r . 1 . 7 . 3 ; Voet , 4. 4. l .

2 Cape Ord . 62 , 1829 , sec . 1 ; Natal Ord . No . 4 of 1846, se c . 2

Transv . Volksraad Re solu tion of De cember , 1853, Ar t. 123

O .F .S . L aw Book of 190 1 , chap . 89 , se c . 14; Sou thern Rhodesia ,

R .S . cap . 26 ; Ceylon Ord. NO . 7 of 1865, sec . 1 .

2 Voet , 4. 4. 1 .

2 D ig. 4. 4. 3 , 3 ; G r . 3 . 48. 9 ; Cens . For . 1 . 4. 43 . 1 1 ; Voet 4. 4. 1 ;

44. 3 . 1 . In English L aw fu ll age is reached at the beginn ing of the

day before the tw en ty
-first b ir thday ( 1 B lackst . Comm . 463 and

Chr istian
’

s note ) , n ot so in Roman L aw . Sav igny , System , iv .

184. As to calcul ation of tim e in gen eral and part icu larly in con

tracts see Jou bert v . Enslin [19 10] A .D . 6 ; Tiopa izi v . Bu lawayo

M un ic. [ 1923] A .D . 3 17 ; S tandard Bldg. S ociety V . Cartou lis

[1939] A .D . 5 10 . For French L aw see Planiol, i . 16 16, for G erm an

L aw , B .G .B Ar t . 187 .

5 Voet 4. 4. 4; V .d .L . 1 . 4. 3 .

2 Cod . 2 . 44 2 ; ubi sup . Bu t see Van L ee uw en ,

1 . 16 . 1 1 . By the O .F .S . L aw Book of 190 1 , chap . lxxx ix , sec . 7 ,
‘

The Cour t shall in no case re comm end the granting ofven ia ae tatis

if the petition er is under the age of e ighte en years
’

. As to the

circumstances in which the Cour t w ill recomm end a gran t , see

Ex parte Akiki [1925] O .P .D . 2 1 1 .
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with or wi thout assistance ,
for

,
as Van Leeuwen says

All Obligations must arise out Of a free and fu ll exercise

Of the will . It cannot therefore take place where there

is a hindrance to the exercise Of the will , as in the case Of

lunatics andmadmen
,
and young childr en

,
who are bound

neither by a promise nor acceptance .

’1

2 . If the child is Old enough to understand the nature

of the transaction ,
he has intellectus but is still wanting

in judicium ,
and therefore cannot in cur a valid Obligation

thou t his parent ’s or gu ardian ’

s consent .

‘Municipal

law
’

,
says Grotius ,

2 ‘

considers all Obligations Of m inors2

invalid unless incurred through deli ct or in SO far as they

may have been benefited .

’

Su ch Obligations are said to be ipsojure void ,
and there

fore m inors are ipso jure se cure from any claims in respect

of them w ithou t the need Of invoking the extraordinary

remedy Of restitu tio in integrum .

2 The phrase ‘

ipso jure
void ’

mu st not , however , be taken too literally, for as w ill

be seen ,
su ch obligations are not so mu ch void as voidable

at the m inor ’s Option .

5

3 . A m inor is bound by contracts duly made with the

consent Of his parent or guardian ,

5
subje ct to hi s right in

1 Van L eeuw en , 4. 2 . 2 (Kotze’s Transl . , vol . ii, p. Voet

says (26 . 8.

‘

si in fans seu septenn io m inor sit sic u t nul lum

ornn ino qu eat cons ensum adhibere . A rg. D ig. 23 . 1 . 14.

2 G r . 3 . 1 . 26 .

2 i .e . unassisted.

2 Cens . F or , 1 . 4. 43 . 2 ; De B eer V . Est. D e B eer [19 16] C .P .D .

125 . Proof of lesion is not requ ir ed . Gantz V . Wagenaar ( 1828)
1 Menz . 92 . For the S enatusconsu ltum M acedon ianum forb idding
loans ofm oney to filii

-fam ilias see be low , p . 3 14, n . 4.

5 For Ceylon law here in see Pere ira , The L aws of Ceylon , p .

185 ,
‘

and Fernando v . Fernando ( 19 16 ) 19 N. L . R . 193 .

2 V .d .K . 128 and Dicta t. ad loc . ; L ee , Commenta ry , p. 45 ;
M colman V . E rasmus [19 10] C.P .D . 79 ; Skead v . Colon ia l Banking
d: Trust Co . [1924] T .P .D . 497 . It makes no difierence , says Voet

(26 . 8. 1 in whether the tu tor
’

s au thor ity is not given at all,
or is wr ongly given , citing D ig. 26 . 8. 2 Nu lla difi eren tia est non

in terveniat au ctor itas tu toris an perperarn adhibeatu r . This

poin ts to the ru le
‘

in rem su am au ctorem tu torem fier i n on posse

D ig. 26 . 8. 1 pr . What if a guardian unr easonably w ithholds his

consent
‘

I Voe t says (26 . 8. 8) that he can be compelled to give it .

Perhaps this m eans tod ay that the Cour t as upper guardian w ill

au thorize the contract .
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a fit case to claim relief by way of restitutio in integrum .

Ratification is equ ivalent to consent .

1 Further
,
a father

and gu ardian ,
as we have seen or shall see hereafter ,

may

in due cou rse Of adm inistration contract in the name Of

the m inor and bind him by su ch contract , subject however

to the same relief.2

4. A m inor is bound , as m entioned by Grotiu s in the

passage above cited , SO far as he has been enr iched or

benefited by his contract .

3 To this head may be referred

a m inor ’s liability for necessaries
,
or for money borrowed

and expended on ne cessaries .

4 The liability is quasi - con

tractual,
5
andrestsupon the pr inciple stated byPomponius

‘Nam hoc natura aequum est neminem cum alteriu s de

trimento fieri locupletiorem .

’5

5 . A contract entered into by a m inor is good w ithout

the tutor ’s consent , if the advantage is all on his side , and
there is no corresponding disadvantage or burden . This

resu lts from the principle that withou t the au thority Of

his tutor a m inor may improve his position , but cannot

make it worse .

7 By an extension Of this principle or of

the principle of enrichment m inors have sometimes been

held liable ex contractu when the contract w as plainly

beneficial
,
e .g. a contract of employment .

2 But it is per

haps safer to say that w ith one statu tory exception2 a

minor can never unassisted bind himself by contract .

1 0

1 Voet , 26 . 8. 1 ad fin . ; Fouche v . Battenhausen (2 Co .

‘

[1939]
C.P .D . 228.

2 G r . 3 . 1 . 28; 1 . 8. 8; 3 . 133 ; Van der Byl (E Co . v .

Solomon [1877] Bu ch . 25 ; Wood V . Davies [1934] C .P .D . 250 ;
infra , p . 1 13 .

2 G r . 1 . 8. 1 . 26 3 . 6 . 9 3 . 30 . 3 Voet , 26 . 8. 2 VanL eeuw en ,

1 . 16 . 8; Co . ( 1890 ) 8S .C. 1 6 ; D e B eer V . E st. D e

Beer [ 19 16] C .P .D . at p. 127 ; Tanne V . F oggitt [1938] T .P .D . 43 .

2 Dig. 46 . 3 . 47 , 1 : Si nccessar iam sibi rem em it , qu am n ecessar io

de su O erat empturu s .

5 G r . 3 . 30 . 3 .

2 D ig. 12 . 6 . 14; 23 . 3 . 6 , 2 ; 50 . 1 7 . 206 .

7 Inst . 1 . 2 1 pr . ; G r . 1 . 8. 5 ; Voe t , 26 . 8. 2 .

2
Qu een V. Koning ( 1900 ) 17 S .C. 541 ; Fick V . Rex [ 1904]

O .R .C . 25 ; S i lberman V . Hodkinson [1927] T .P .D . at p. 5 70 .

2 By the In su ran ce A ct , 1923, se c . 20 (a ) , a m in or who has

attain ed the age Of e ighteen years m ay effect a policy on his

ov
‘

vn life .

1 ° Tanne v . Foggitt, ubi sup .
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6 . It has been said above that the phrase ipso jure
void ’

must not be taken too literally . This appears from
the fact that the other party to the contract is bound , if
the minor through his tu tor

,
or the late minor after

maj ority on hi s own motion
,
takes steps to enforce the

contract .

1 In other w ords, a contract entered into by a

minor
,
unassisted ,

may be ratified e ither during his m inor
ity with his tutor

’

s assistance
,

2
or after its determination .

2

Voet adds that if a m inor seeks to enforce a contract
made by him without his tutor ’s au thority

,
he may do so

only on condi tion that he himself perform s his part .

2

He further points ou t that an unassisted contract of a

minor always creates a natural Obligation
,

5
and therefore

supports the collate ral undertaking of a surety
,
provided

that the m inor be upwards Of seven years Of age . Bu t ,

contrary to the ru le u sually applicable to su ch Obligations ,
the natu ral Obligation of a minor does not exclude the
condictio indebiti . 5 Accordingly, if the m inor has made

a payment in pu rsuance Of an unau thorized contract he

can get the money ba ck . But
,
ifhe ratifies after fu ll age ,

his Obligation is no longer mere ly natural
,
but civil

,
and

he mu st perform hi s part of the contract .

7

7 . A m inor above the age of seven years is liable for his
delicts and crimes .

2 With regard to dehcts Voet says that

if there is wrongfu l intention the m inor is always liable .

If
,
on the other hand ,

he has done in jury through slight

or very Slight fau lt (levi vel levissima cu lpa ) , without

wrongfu l purpose
,
he shou ld be excu sed or at least re

lieved from punishment by restitu tio in integrum .

2

1 G r . 3 . 6 . 9 ; Voe t , 26 . 8. 3 . Conversely a father or gu ardian has

the r ight to repudiate a contract en te red into by a m in or w ithou t

his kn ow ledge or
'

consent , Rhode V . M in ister of Defence [1943]
C .P .D . 40 .

2

2 Voe t , 26 . 8. 4adfin . and 4. 4. 44; Van der Byl cf
: Co . V . Solomon

[1877] Bu ch . 25 . Ratification m ay be in ferred from condu ct .

S tu ttaford dc Co . v . Oberholzer [192 1] C.P .D . 855 .

2 Voet , 26 . 8. 3 .

5 Windsche id, ii. 289 ; G irard, p. 682 .

5 D ig. 12 . 6 . 29 and 41 .

7 Voe t , 26. 8. 4.

2 G r . 1 . 4. 1 ; 3 . 1 . 26 ; 3 . 32 . 19 (and G roen . , ad 3 . 48. 1 1 .

2 Voet . 4. 4. 45 .
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themse lves as sureties for a minor
,
there in differing from

other cases Of restitution .

1 Restitution is refused when a

m inor has fraudu lently m isrepresented his age .

2 It is

waived by ratification after fu ll age , whi ch may be ex

press or implied .

2 It is barred by the lapse of four“

(now three5 ) years after maj ority
, or from the time after

full age when the late m inor knew, or might have known ,

Of the laes1o which entitled him to relief. 2 A m in or can

not obtain restitution against marr iage on the ground of

m inority alone
,

7
nor against liability for crime or serious

delicts .

2

1 Voet , 4. 4. 39 .

2 Cod . 2 . 42 Voet , 4. 4. 43. Fouche V . Battenhausen dc Co .

[1939] C .P .D . 228; (Ceylon ) Wijesooria V . I brahimsa ( 19 10 )
13 N.L .R . 195 . In this case the Cour t refused to set aside a sale

of imm ovable property , though m ad e w ithou t san ction of the

cou rt . See Shorter dc Co . v . M ohamed ( 1937 ) 39 N.L .R . 1 13 .

2 Voet , 4. 4. 44; Van der Byl dcCo . v . Solomon [1877] Bu ch . 25 .

2 Gr . 3 . 48. 13 V .d .K . 900 .

5 Prescr iption Act , 1943, sec . 3 (Ceylon ) Ord. NO . 22 of

sec . 1 1 , S ilva V . M ahammadu ( 19 16 ) 19 N.L .R . 426.

2 Voet , 4. 1 . 20 .

7 Voe t , 4. 4. 45 ; Haupt V . Haupt ( 1897 ) 14S .C . 39 .

2 Voet , ibid.



IV

MARRIAGE

IN this chapter w e shall consider : ( 1 ) the contract to

marry ; (2 ) the legal requ isites Of marr iage ; (3 ) the legal

consequences of marr iage ; (4) antenuptial contracts ; (5 )
the dissolu tion Ofmarriage (6) some m iscellaneousmatters

relating to marriage .

SECTION l—THE CONTRACT TO MARRY

Marriage 1 is commonly preceded by espou sals (sponsalia The Pro

trouwbeloften ) , which constitu te a binding contract be 3m
tween the parties . N0 form is prescribed for the contract .

2

Any persons competent to marry may validly engage

themse lves .

3 Converse ly persons not competent to marry

cannot contract a valid engagement .

2 This excludes boys
and girls be low the age ofmarriage .

5 If they have reached

that age but have not attained the age Of maj ority they

may engage them selves with the consent of parents or

gu ardians .

5 Failing su ch consent the engagement is

invalid .

7 With it
,
the engagement is valid , subject however

in this case , as in other contracts of m inors, to restitutio in

integrum on the ground of lesion ;
2 from whi ch it follows

that the engagements of m inors are in no case con

elu sive ly binding unless and until ratified after full age .

9

By the common law of Holland the consent Of tutors was
not requ ired , the place Of the de ceased parents in thi s

1 On the whole of this subje ct Van Ape ldoorn , Geschieden is van

het Nederlandsche Huwelijksrecht (Am sterdam 1925 ) m ay be u se

fu lly consu lted, as w ell as Fockem a An dr eae ,HetOud-Neder landsch

Bu rger lijk Recht, vol . ii, chap . iv , and B ijdragen , Parts 1 an d 2 ;
de B lécour t , Kort Regrip van het Oud-VaderlandschRecht, chap. ii ;
We ssels, History of the Roman -Du tch L aw , Part ii, chap. iii .

2 Voet , 23 . 1 . 1 . In Ceylon w riting is requ ired . Ord . No . 19 of

1907 , sec . 2 1 .

2 V .d.L . 1 . 3 . 2 .

2 Voe t , 23 . 1 . 2 .

5 V .d .K . 52 .

2 Greef V . Verraux ( 1829 ) 1 Men z . 15 1 .

7 Voet , 23 . 1 . 20 ; B ijnk . , O .T . i . 348.

2
.
Voet , 23 . 1 . 1 7 ; V .d .K . 6 1 ; supra , p. 49 .

9 Cens . F or . 1 . 1 . 1 1 . 1 3 .
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matter being taken by the relatives of the ‘four quarters’ ;
1

bu t in the later law the want Of consent of tutors
,
no less

than Of parents,
'

was a sufficient ground for repudiation
of the contract by either party .

2

An engagement law q y contracted w ith the necessary

consents cannot be broken off wi thou t just cau se .

2 Under
the Roman -Dutch L aw the Cou rts wou ld de cree specific

performance of the marr iage contract
,

4
and even de clare

a re lu ctant party married in absence .

5 This practice is

di sused in the modern law ,

5 bu t an action lies for damages

for breach Of the contract to marry .

7 The Old books

enumerate the grounds which justify a repudiation of a

prom ise to marry . In the modern law the plea of ju sti

fication for resiling from the contract is not SO readily

admitted
, sin ce performan ce is no longer de creed .

2

SECTION 2— THE LEGAL REQUISITES or MARRIAG E

Assum ing the consent Of the parties to be a ne cessary

condition of marriage as of contracts in general w e may

state the essentials of a valid marriage to be : (A ) Capacity

to marry and to intermarry ; (B ) Consent of parents ;

(C ) Du e Observance of ceremonies . We deal w ith these

in order .

1 Infra , p. 102 .

2 L oenius , D ecis . 4; V .d .K . 53 .

2 V .d .K . 60 ; V .d .L . 1 . 3 . 2 .

2 The law w as the sam e in England before L ord Hardw icke
’

s

Act
5 Voe t , 23 . 1 . 12 ; V .d .K . 57 ; (Cape ) Richter v . Wagenaar ( 1829 )

1 Men z . 262 ; (Ceylon ) D ormiux V . Kr iekenbeek ( 182 1 ) Ram an a

than , 1820—33, p. 23 . The Cou rt w ould appoin t a proxy to go

through the cerem ony . Fockem a Andr eae , Oud-Neder landschBu r

gerlijkRecht, vol . ii, p . 146 ; this w as called
‘

m et de handschoen

2
(Cape ) Marr iage Order

-in -Coun cil of 7 Sept . 1838, see . 19 , in

force in the Colony from Feb . 1 , 1839 . In Ceylon the action to

compel m arr iage w as abolished by Ord . No . 6 of 1847 , sec . 30 .

7 Radlof V . Ra lph [19 17] B .D .L . 168; Smit V . Jacobs [19 18]
O .P .D . 30 ; M cCa lman V . Thorn e [ 1934] N.P .D . 86 (m easu re Of

dam ages ) . If the defendan t w asm arr ied at the tim e of the prom ise

the innocent par ty has an action not for breach of contract bu t for

in jur ia , Vi ljoen V . Vi ljoen [ 1944] C .P .D . 1 37 .

2 Schnaar V . Jansen [1924] N.P .D . 2 18.
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Capacity Intermarriage is forbidden between persons re lated to
one another within the prohibited degrees . By the law of

Holland
,
as by the Canon L aw ,

personswho had previou sly

committed adu ltery together might not intermarry
,

1 bu t

in the modern law this ru le is abrogated by di suse .

2

The books mention other impediments to marr iage

which scarcely form part of the modern law . For instance ,

the Roman L aw 3 prohibited marr iage between a female

ward and her tu tor or curator , or his son ; and this pro

hibition ,
though considered to be Obsolete by Van Le eu

w en ,

2 G roenewegen ,

‘1 Voet ,
4
and others

,
was accepted as

existing law by Bijnkershoek,

5 Van der Keessel
,

5
andVan

der, Linden .

5 In Sou th Afr ica the marr iage Of a guardi an

with hi s female ward requ ires the sanction Of the Court .

5

By the Roman and Roman -Du tch L aw a ravisher m ight

not marry the woman whom he had ravished .

7 The Old

disqu alifications on the ground Of differences of re ligion2

are Obsolete .

Marriage The law of prohibited degrees was defined for Holland
by the Political Ordinance Of April 1 , whi ch for

W

ig bids marri age between : ( 1 ) ascendants and descendants,
10

Segrees whether related by legitimate or illegitimate birth ;
1 1
(2 ) col

1 V .d .K . 70 ; V .d .L . 1 . 3 . 6 .

2
(Ceylon ) Rabot V . de S ilva [1909] A .O. 376 ; (Sou th Afr ica )

E st. Heinamann V . Heinamann [19 19] A .D . 99 .

2 D ig. 23 . 2 . 62 and 64; Cod . lib . 5 , t it . 6 . Bu t a tu tor m ight

give his daughter in m arr iage to his w ard . D ig. 23 . 2 . 64, 2 .

2 Van L eeuw en , 1 . 14. 13 and Cens . F or . 1 . 1 . 1 3. 25 ; G roen . de

leg. abr . ad Cod. ubi sup . ; Voet , 23 . 2 . 25 .

5 Bijnkershoek, Quaest Ju r . P riv. lib . ii , cap . ii i, p. 2 19 ; V .d .K .

74; V .d .L . 1 . 3 . 6 .

2 1 Maasdorp, p. 22 .

7 Cod . 9 . 13 . 1 , 2 ; Voet , 23 . 2 . 26 ; E cht-Reglement van de

S taten -Generael, March 18, 1 656, Art . 85 (2 G .P .B . P lacaat

van de S taaten van Holland , Feb . 25 , 175 1 (8 G .P .B .

G roen ew egen , whose book first appeared in 1 649 , i .e . before the

Placaats , says (ad Cod . 9 . 13 . Jur e Canoni co raptae raptori

nubere licet , et hoc ju r e u tirnur . Not so now by canon law .

Cod . ju r . Can . 0 . 1074.

2 Voe t , 23 . 2 . 26 V .d.K . 73 ; V .d .L . 1 . 3 . 6 .

2 1 C .P .R . 330 . The relevan t ar ticles of the P .0 . are translated

by Maasdorp, Institutes of Sou th African L aw , vol. 1, Appendix .

1 ° P .O . , Art . 5 ; G r . 1 . 5 . 6 ; Voet , 23 . 2 . 30 .

1 1 G roen . de leg. abr . adDig. 38. 10 . 8; V .d .K . Dictat. adG r . 1 . 5 . 6 .
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laterals of whom e ither is related to the common ancestor

in the fir st degree Ofdescent
,
e .g. brother and Sister , uncle

and niece ,
uncle and great -niece ,

nephew and aunt .

1 In

the latter class no distinction is made between the whole

and the half blood , and in both classes the prohibition

extends to relations by marriage as w ell as to relations

by blood and within the same degrees ;
2
that is to say ,

since a man may not marry his sister or sister ’

s daughter ,
neither may he marry his sister - in - law or sister - in - law’

s

daughter ; and so with all the other prohibite d degrees Of

relationship . It must be observed that though relation

ship by marr iage is a di squ alification within the probi

bited degrees, thi s ru le has no application when more than

one marriage intervenes between the intending spouses .

2

Thu s by the Dutch law a man m ight not marry his de

ceased wife ’

s sister ,
4but there was no reason why he should

not marry his deceased wife ’

s brother ’s widow . In Sou th

Africa and Ceylon the matter of prohibited degrees has in

part or in whole been regu lated by statu te .

5

B . Consent ofparents . In the Oldest Germani c law the B . Con

consent not alone of parents but also Of other near rela
sent Of

tiVes was a necessary , or , at all events, u sual , prelim inary

of marriage .

‘

Intersunt parentes et propinqu i
,

’

says Taci

tus
,

‘

ac munera probant .

’5 In Holland a case is cited as

late as the year 1422 in whi ch the parents incurred a

penalty for having given their minor daughter in marriage

w ithou t the consent of relatives and Of the authorities Of

1 P .O . , Ar ts . 6—7 ; G r . 1 . 5 . 7—8; Voe t , 23 . 2 . 3 1—2 . In the

Transvaal only if the parties are w ithin the third degree of rela

tionship. L aw NO . 3 of sec . 4. This coincides wi th English

L aw . Blackst . Comm . i . 435 (Chr istian
’

s note ) . Bu t it is believed

that m en do not often m arry their great
-aun ts .

2 P .O . , Art . 8; G r . 1 . 5 . 9 . Se e on the whole subj ect , L oen iu s,
D ecis . , Cas . 7 , pp. 39- 62 ; Rechts . Obs . , pt . 4, no . 3 ; Fu chs v .

Whiley N . O . [1934] C.P .D . 130 .

2 In other w ords , m y w ife
’

s afiines are not my afi
‘in es so as to

br ing them w ithin the prohib ited degrees . Voet , 23 . 2 . 33 . These

imp edimenta secundi generis , as they w ere called, w ere abolished

as early as 12 15 by the fou rth L ateran Council .

2 P .O Art . 10 .

5 See Appendix C.

2 Tacitu s, Germania , cap. 18.
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the town .

1 In the sixteenth century the matter was regu
lated by two enactments : viz . the Perpetual Edi ct Of

Charles V OfOctober 4, 1540 ,
and the Political Ordinance

Of the States of Holland and West Fri esland , Of Apr il 1 ,
1580 .

The Perpetual Edi ct (Ar t . 17 runs as follows
‘

And whereas, daily,
many inconveniences are caused in our

realm in consequ ence Ofsecret marriages
,
which are contracted

between young persons w ithout the advice counsel and consent
offriends and relatives ofboth sides, we Observing that accord
ing to the pr ecepts Of the written law su ch marriages are not

in accordance w ith honour and du e Obedi ence , and generally
come to a bitter end

,
Will

, Ordain and Decree that in case any
one shall take upon himself to solicit or indu ce any young girl ,
not exceeding the age oftwenty years, by promise or otherwise ,
contract marriage with her (sic) , or in fact contract marriage
withou t the consent Of the father or mother of the said girl , or
of the ma jori ty Ofthe friends and relatives

,

2 in case she had no

father or mother , or Ofthe judi cial au thorities Ofthe place , su ch
man shall at no time be entitled to take or receive any douarie

or other benefit (whether by way Of contract before marriage
,

by the cu stom Of the country, by testament
,
gift

,
transfer

,

cession , or otherwise in what manner soever ) ou t of the goods
which the said girl may leave behind,

even though he may,

after the marriage has been completed (na
’

t houwelijck vol

bracht sijnde) , obtain the consent of the father and mother
,
of

the aforesaid friends and relatives, or of the Court ; of which
circumstance we will that no regard should be had in this

matter . In like manner ifany girl or woman take upon herself
to contract marriage w ith a young man not exceeding the age

Oftwenty-five years, withou t consent offather or mother
,
or of

the nearest friends and relatives, or Ofthe judicial au thorities of
the place , su chwoman shall never be entitled to take or acquire

1 Van Mier is, Groot Charterboek, vol . iv , p . 660 .

2 1 G .P .B . 3 19 ; 1 Maasdorp, p. 363 .

2 The or iginal text reads
‘

Van de m eeste Vrienden ende Magen

M ceste seems to be a mistake for naeste, which occurs low er down .

The w ords
‘

Vr ienden ende Magen taken together m ean
‘

rela

tives (so in English law an in fant su es by his
‘

nex t The

reference is to the nearest relatives of the
‘

four qu arters ’

(infra ,

p. The requ ir em ent ofconsent of relatives strikes an archaic

n ote . Even as early as the sixteenth centu ry the ir place w as be ing
taken by tu tors testam entary or dative .
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to the interpretation Of these two enactments and their
combined effe ct divergent views have been entertained .

As regards m inors ‘who have parents or parent yet living
the law seems plain . Su ch young persons can neither
engage themselves1 nor contract a valid marriage2 withou t
the consent of parents or parent .

2 If both parents are

living the consent of both is requ ired
, but in case of differ

ence between them the will of the father as the head of

the fam ily prevails over that of the mother .

2 If the father
is dead the mother ’s consent is necessary

,
and sufficient

,

5

even though she has contracted a second marriage .

5 Con

sent may be express Or tacit , the latter when a parent
knows of the intended marriage and does not forbid it .

7

Indeed
,
in the absen ce Of frau d on the part of one or both

of the spouses, publication Ofbanns is deemed to be notice

to the parents
,
and a marr iage thereafter con cluded is

valid
, even though , thr ough care lessness on the part Ofthe

marriage - Officer or other person responsible , the parents

may in fact not have consented to the marr iage or even
have known Of it .

2 In any event
,
ratification by the

parents or parent after marriage
,
so far as concerns the

validity of the marriage and the legitimacy Of the children
,

has the same effe ct as a previou s consent ; bu t no ratifica

tion after marr iage 2 can relieve from the penalties imposed

by the Perpetu al Edict , this being expressly excluded by

the terms Of the Edi ct .

1° In the absen ce of consent or rati

fication the marr iage will be declared void at the instance

Of the aggrieved parent , if he chooses to insist upon his

1 Voet , 23 . 1 . 20 ; V .d .L . 1 . 3 . 2 .

2 Van L eeuw en , 1 . 14. 6 ; V .d .K . 75 ; Willenbu rg V . Willenbu rg
(2 ) ( 1908) 25 S .C. at p. 9 10 ; ( 1909 ) 3 Bu ch . A .O. 409 .

2 G randparents are not included . V .d .K . 77 .

2 Voet , 23 . 2 . 13 .

5 Ibid.

2 Voet , 23 . 2 . 14.

7 F oy v . M orhel [1929] W.L .D . 1 74.

2 Voet , 23 . 2 . 18adfin . Johnson V . M cIntyre ( 1893) 10 S .C. 3 18.

The presumption is n ot irrebu ttable . S ecus , when bann s have

been procla im ed by a m agistrate un der (Cape ) Act 1 6 Of 1860 .

S ikiti V . Foley [1929] E .D .L . 286.

2 After consummation of the m arr iage ? Perpet. Ed. Art . 1 7

supra , p. 57
1° Voet, 23. 2 . 19 ; V .d.K . 75 .
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right .

1 But the marriage is not a void ab initio
,
and can

not be avoided by the spou ses or either of them merely

on the ground of the want of parental consent
,
nor (per

haps) by a parent after the child has reached fu ll age .

2

Parental consent once given may be withdrawn before

marriage .

2

Ifparents foolishly ,
fr ivolously

,
or in bad faith

,
withhold

their consent , it wou ld seem ju st that the Court shou ld

have power to override their veto . Bu t only very pecu
liar circumstan ces wou ld justify overriding the parental

au thority .

2 An insane parent , so far as con cerns consent
,

is treated as non - existent , and the same consent
,
if any ,

is requ ired and sufficient as w ou ld be sufficient if he or

she were a lready dead .

5

A m inor who has married with consent , and who be

comes widowed before reaching the u sual lim it Of fu ll age ,
may re -marry withou t consent . Su ch at least was the
law in the province of Holland with regard to males and

females alike .

5

Thus far we have spoken of the consent of parents or Of

1 Si r igido jur e u ti velit , Voet , 23 . 2 . 1 1 ; Johnson v . M cIntyre ,
ubi sup . ; S olomon dc S olomon V . Hanna [1903] T .S . 460 (action by
m other as natur al guardian , the father b eing absen t from the

coun try ) ; Wi llenbu rg V . Wi llenbu rg ( 1909 ) 3 Bu ch . A .O. at p. 423

M anton v . IlIanton ( 1909 ) 30 N.L .R . 387 ; Gerber V . Gerber [1928]
W.L .D . 300 ; F oy V . M orkel [1929]W.L .D . 1 74 (action by w idow ed
m other as natural guardian ) . Owen v . Fine , 1943 ( 1 ) P .H . , B . 34

2 Van der Westhu izen V . Engelbrecht [1 942] O .P .D . 19 1 , dissent

ing from M cKabe V . M oor e [1909] E .D .C. 16 1 .

2 Subj ect to appeal
'

to the Cour t . Schoeman v . Rafferty [19 18]
C .P .D . 485 ; S ipondo v . Nongauza [1927] B .D .L . 255 .

2 Voe t , 23 . 2 . 22 ; Schorer ad G r . 1 . 5 . 16 ; V .d .K . 76 Hildebrand
V . Hi ldebrand [1923] W.L .D . 15 1 ; Paton V . Paton [1929] T .P .D .

776 ; M ofuken V . M tembu [1929] W.L .D . 82 .

5 V .d .K . 82 . A t the Cape any person desirous Of m arr iage to

whose m arr iage consent is necessary , bu t cannot be given or is

w ithheld,
m ay apply by petition to the Chief Justice . Marr . O . in

C. 1838, se e . 17 . For Transvaal see A . V . B . [1906] T .S . 958;
Ex parte Kropf [1936] W.L .D . 28.

5 Voet , 23 . 2 . 17 ; V .d .K . D ictat. ad G r . 1 . 5 . 15 ; L ee , Commen

tary, p. 15 ; supra , p . 45 , n . 9 . The E cht-Reglement of March 18,
1 656 (2 G .P .B . 2439 ) con tains an express provision to this effect

for the G eneraliteyts L anden .
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a surviving parent . Bu t what if both parents are dead ?
The Political Ordinance (Art . 3) does not require the con

sent Ofre latives .

1 ‘Inasmu ch
,
however , as Art . 17 saves the

operation of the penal clau ses of the Perpetual Edict , it

seems that a marriage of minors whose parents are dead
,

if contracted without the consent of friends and re latives,
or , if these disagree amongst themselves or unreasonably

withhold the ir consent
,
of the Cou rt

,
though not void ,

is

penalized . This is the view of Grotius
,
who treats the con

sent of the nearest re latives as necessary
,
if the penalty is

to be avoided
,
though he says that the marriage Ofminors

is not void by reason of its be ing prohibited by their guar

dians or relatives .

2 In the modern law relatives have no

locus standi in the matter
,
except SO far as they may hap

pen to be guardians .

The argument founded upon the language Of the Per

petual Edi ct clea
'

rly fails as regards the consent of gu ar

dians, for the Edict does not penalize marr iages contracted

without su ch consent . In view Of this fact it cannot be

said that the common law of Holland made the consent Of

guardians a necessary condition of a valid marr iage of a

m inor whose parents were dead ,
2
nor

,
apart from general

or local legislation or cu stom having the force Of law ,
can

the penalty Of the Edict be extended to a case to whi ch it

does not in terms apply .

‘1 It is plain
,
however , from Van

der Keessel, that the consent of gu ardians or relatives, and

Often of both ,
was very generally requ ired by the local

statu tes, if not for the va lidity of the marr iage , at all

events for the avoidance Of the penalty . On the other

hand
,
the law Of Zeeland , which penalized and also an

nu lled marriages contracted withou t su ch consents, seems

to be mentioned as exceptional .5 In South Afri ca a mar

1 Voet , 23. 2 . 16 ; V .d .K . 77 .

2 G r . 1 . 8. 3 .

2 G r . u bi sup . and Schorer ad loc . ; Van L eeuw en , l . 14. 9 °

G roen . de leg. abr . ad Cod . 5 . 4. 8; Voet , 23 . 2 . 16 ; V .d.L . 1 . 3 . 6 ,

B ijnk . O .T . i . 46 .

2 Van L eeuw en (ubi sup . ) applies it , bu t w ith hesitation . In any
event consent of guardian s w ill be easily inferred . Ibid.

5 V .d .K . 125—6 .
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this connexion term inates for the male at twenty-one and

for the female , apparently , at the same age .

1 If both parties
are minors, presumably the Cou rt will try to find ou t

whi ch of the two was the more gu ilty . Failing this the
community w ill stand .

By the L aw of Holland consent of parents was requ ired
even when the spouses were of full age , bu t su ch consent
was easily presumed and m ight not be unr easonably with

he ld . If consent w as withheld the Court determined

whether the grounds of refusal were sufficient .

2 In the

modern law the consent Of parents is not necessary when
the parties to the marr iage are of fu ll age .

C . The formal requ irements of marriage . Until the six

teenth century the Canon L aw
,
adopting the Roman rule

Consensu s facit nuptias, didnot requ ir e any formal ce lebra

tion Of the marr iage .

2 It was enough that the parties per

verba de praesenti declared the ir intention here and now to

be hu sband and wife . The law Of the Chu rch was changed

by the Council Of Trent ( 1545 which requ ired that

marriageshould be contracted in the presence of a parish

priest and at least two witnesses . This decree had no

au thority in Holland‘1
after the adoption Of the reformed

religion , bu t the legislature followed the example
.

set by

the Chur ch . The Political Ordinan ce of 1580 by Ar t .

besides giving statu tory au thority to the canoni cal prac

tice Of publication Of banns (fir st en j oined by the fourth

Lateran Coun cil in 12 1 requ ired further that the marr iage

shou ld be ce lebrated by a Minister Of religion ,
or by the

Magistrate .

The text Of the Political Ordinance runs as follows
‘Those

_

who after the publication of these presents shall
desire to enter upon marriage shall be bound to appear before

1 If this is so , it is a singu lar instan ce ofextensive in terpretation

of a penal enactm en t . Bu t perhaps w e m ust regard the law of

Sou th Afr ica as resting rather on custom than on the statu te . The

pre
-Br itish law of the Cape fixed the ages at 2 1 and 18. J . de V .

Roos in 23 p. 249 .

2 P .O Ar t . 3 ; 1 Maasd. , p . 356.

2 G r . 1 . 5 . 1 6 ; Van L e euw en , 1 . 14. 3 .

2 Fock. And. , vol . ii , p. 137 .

5 1 C .P .R . 331 .
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the Magistrates or Ministers of Religion Of the towns and

places of their residence , and there apply for the granting to
them Of thr ee Sunday or Market -day banns, to be made in the

Churches or from the Council-Hou se or other places where
justice is adm inistered,

on three su ccessive Sundays or Market
days : which banns Shall be granted and made to the end that

any one who wishes to advance any let or hindrance , whether

of blood, affinity or pre
-contract Of marriage , by reason Of

which the marriage Should not go forward,
may do so . Pro

vided,
how ever , that the said banns shall not be granted or

made
,
if those who desire them are under age , that is to say

young men beneath the age Of twenty-five , and young women

beneath the age Oftw enty, unless they show to the Magistrates
or Ministers the consent Of their parents or Of the survivor of

them (if they have any) . The said banns being made
,
ifno

lawfu l Obje ction has been offered to them , the parties shall
be married by the magistrates or Ministers according to the
ordinances in use in the Chu rches and which shall be communi

cated to the Magistrate s by the States aforesaid .

’1

The later Du tch L aw
,
follow ing the example of the The

French
,
made a civil marriage indispensable

,
a re ligiou s 1

5

23
216 521

ceremony being left to the Option of the parties .

2 The

principle that marriage is concluded by mere consent still

persists in many Ofthe States Ofthe American Union ,
and

persisted until 1940 in Scotland .

3

With regard to the solemnization ofmarri age at the pre

sent day the reader is referred to the statu te law Of the

several Provin ces or Colonies .

4

It may happen that two persons contract marr iage Pu tative
under the be lief that they are free to do SO ,

while in fact 111 2 1 1 12 g2 '

one or both of them is marri ed already, or for some other
reason , su ch as near relationship

,
the conditions requ ired

1 i .e . the Prov in cial legislatu r e , the States ofHolland andWest

Friesland .

2 V .d .K . 84; V .d .L . 1 . 3 . 6 (ad
2 Marr iage (Scotland) Act , 1939 .

2 Sou th Afr ica , 1 Maasdorp, chap . iv ; Ceylon , Ord . No . 19 of

1907 . As to presumption Of m arr iage from cohabitation and

repu te see F itzgera ld V . Green [19 1 1] E .D .L . at pp . 449 , 454—9 ;
Ha irman V . Crawley [1923] O .P .D . 3 ; Nyokana V . Nyokana [1925]
N.P .D . 227 Ex parte A zar [1932] O .P .D . 107 ; Gavenas V . Gavenas

[ 1936] C.P .D . 132 ; L evin e V . L evine [1939] C .P .D . 246.
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for a valid marriage do not exist . Su ch a marriage is
term ed a putative marriage

,
which

,
by the law of Sou th

Afr ica and of many other countries
,
bu t not of England

,

has some Of the effe cts Of a valid marriage
,
and

,
in par

ticu lar
,
the consequence that children born Ofthe marr iage

are deemed to be legitimate . If there is good faith on the

part Of one of the parties only
,
the consequ ences of a

pu tative marr iage enur e for the benefit Of that party only
and Of the issu e of the marr iage .

1 Thu s, if persons within
the prohibited degrees inn ocently intermarry withou t an

antenuptial contract
,
they are deemed to be marr ied in

community with the usual consequences so long as they
are ignorant of the ir relationship . If it is known to one

,

unkn own to the other
,
community continu es so far as it

is advantageou s to the innocent party .

2

SECTION 3—THE LEGAL CONSEQUENCES OF MARRIAG E

32
1

58357
2 1 The legal consequen ces of marr iage may be considered

,

qu ences offir st , in relation to the personal status and capacity Of
111 2 1 1 12g2 ‘ the w ife ; se condly, in respe ct Of the property of the

spou ses .

A Effect A . Efiect ofmarriage on the personal status and capacity

33233
2

58re . of the w ife . Th1s cons1sts principally in the mar ital power
82 1 22 the of the husband over the w ife

,

3 with its consequen ces,
status and whi ch are as follows :
0 3 1555t

1 . The wife acqu ires the rank or dignity Ofthe hu sband
,

whi ch after the hu sband ’

s death she retains durante vidui

tate . She acqu ires also her husband
’

s forum and dom icile .

‘1

1 V .d .K . 64, L e e , Commenta ry , p . 1 1 ; In r e B ooysen ( 1880 )
Foord at p . 190 ; Berthiaume V . Dustons [1930] A .O. 79 , appealed

to PC . from the Prov ince Of Qu ebec . For Scots L aw see G loag
and Henderson p . 529 . As to the legitim acy of the childr en

see H . (wrongly ca lled C . ) v . C . [1929] T .P .D . 992 . In late r cases

the Cour t has declin ed to m ake a declaration of legitimacy when

the children w ere n ot represented . I/ione l v . Hepworth [ 1933]
C .P .D . 481 ; Clarke v . S ofi antin i , 1939 ( 1 ) P .H . , B . 30

Potgieter v . B ellingan [1940] B .D .L . 264.

2 Matthaeu s, Paraem . ii , sec . 73 Voet , 23 . 2 . 89 .

2 V .d .L . 1 . 3 . 7 .

2 Voet , 23 . 2 . 40 .
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(b) Husband and wife are rendered liable by the w ife ’

s

contracts , though made withou t the husband ’s authority

or ratification
,
to the extent Of their enri chment

, that is
to the extent to which he or she has taken a benefit under
the contract .

1

(c) A wife who is authorized or perm itted by her hus
band to carry on the business of a public trader binds her
se lf, and (where there is community of goods or

,
at least

,

of profit and loss) her hu sband , by her trade contracts .

2

It makes no differen ce whether She is above or below the
normal lim it of fu ll age .

2 The wife ’

s authority to bind her

self or her husband ceases if the hu sband has revoked his
consent . Su ch revocation must be communicated to third

parties and cannot be made to their pre judice in respe ct
of transactions already begun .

4

(d) A wife may bind herself and her hu sband by con

tracts in cidental to the hou sehold .

5 This au thority resu lts
from the wife ’

s position as domestic manager and cannot
be taken from her except by judi cial decree and public noti

fication .

2 Under the designation Of
‘

ne cessaries’ (whi ch

does not by any means imply m ere ly the bare neces

sities Of life ) the modern law has enlarged the conception

Of contracts in cidental to the household to cover any

reasonable expenses or liabilities . It is for the judge to say

whether a particu lar contract falls within the permi tted

1 G r . 1 . 5 . 23 (ad Voet , 23 . 2 . 43 (ad V .d.L . 1 . 3 . 7

Johnston v . P owell ( 1909 ) 26 S .C . 35 ; Forster v . B ecker [19 14]
B .D .L . 193 ; Karsten V . Foster [19 14] C .P .D . 9 19 .

2 G r . 1 . 5 . 23 ; van L eeuw en , 1 . 6 . 8 and 2 . 7 . 8; Voe t , 23 . 2 . 44

(ad V .d.L . u bi sup . As to what constitu te s a public trade

see Grobler v . S chmilg and Freedman [1923] A .D . 496 .

2 Voet , loc . cit .

2 Voet , loc . cit .

5 G r . ubi sup . ; van L eeuw en , u bi sup . ; Voe t , 23 . 2 . 46 . See

Appendix D . This is an Old G erm an ic in stitu tion— S chliisselgewa lt.
Stobbe , D eutsches P rivatrecht, iv . 188.

5 G r . u bi sup . ;
’

t w elck een m an n iet en kan beletten , Ofte by
m ost sijn vrouw oock dat bew int rechte lick verbieden , ende

’

t selve

doen afkondighen . The m eaning of
‘

rechtelick appears from Voet

(23 . 2 . who says : n isi hujuscem odi re i dom esticae cur a , ac circa

earn contrahendi licentia , adm ariti desiderium uxori publica magi

stratus au ctor itate ju stas Ob cau sas in terdicta sit . Does this hold

good tod ay
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class .

1 Mu ch depends upon the custom Of the country,
the

husband ’

s condition and resour ces and the previou s course

of dealing. It is all one whether the wife has purchased

goods for domestic u se or borrowedmoney for the purpose

of doing SO .

2

(e) If the husband has deserted his wife and is absent
from the jurisdiction she may apply to the Court for leave

to acqu ire and hold property and to contract in her own

name .

2

(f ) In matrimonial cau ses a wife may in her own name

take proceedings against her husband or defend proceed

ings taken by him against her . She may incur liability

for the cost Ofsu ch proceedings andfor incidental expense s,
andmay defend in her own name an action brought against

her to enforce su ch liability .

2

(g) Lastly, as will be seen late r , a woman may by apt

words in her marriage contract retain the freedom of con

tracting which She enj oyed before marr iage .

5

5 . During the marriage the husband (if the marital

power is not excluded by antenuptial contract ) adm iniste rs
the j oint property and property Ofthe wife which has been
kept ou t Of community . He may alienate it even by way
Of gift or encumber it , as he pleases .

5 The only lim itation

which the law places upon his administration is that gifts
made in fraud Of the wife or her estate may be called in
question .

7 He is not accountable for his marital admini

stration ,
nor can he be requ ired to indemni fy his wife or

1 Reloomel v . Ramsay [1920] T .P .D . 37 1 .

2 Voet , ubi sup .

2 Sande , Decis . Fr is . 2 . 4. 4; Ex parte Hagemann ( 1909 ) 26 S .C .

503 ; Ex parte M a le ( 19 10 ) 20 C .T .R . 941 ; I n re Beart [19 12]
N.P .D . 65 ; Ex parte Abbott [19 15] C .P .D . 544. The cases relate

principally to permission to take transfer of immovable property .

2 Van E eden V . Kirstein 1880 ) Kotze, at p. 184; Barnett V .

M ilnes [1928] N.P .D . 1 .

2 G r . 1 . 5 . 22 ; Schorer ad G r . 2 . 48. 2 ; Van L eeuw en 1 . 6 . 7 ;
Voe t , 23 . 5 . 7 ; V .d .K . 92 ; B ijuk O .T . i . 727 ; pow er to lease ,
Voet , 19 . 2 . 1 7 .

.

7 Voet , 23 . 2 . 54; Van L eeuw en , ubi sup . ; Kemsley V . Kemsley
[1936] C.P .D . 5 18.
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her he irs for his negligence .

1 The wife
, on the other hand ,

may not alienate or encumber her property without her
hu sband ’

s consent unless in due course of trade or for

household expenses .

2

6 . Where there is community of goods, or at least of

profit and loss
,
the hu sband ’

s contracts fall into the com

munity and so far benefit or burden the wife .

2 After the

dissolu tion Of the marri age she is entitled pro semisse , and

liable pro semisse after re course first had to the common

estate ,
and

, if the common estate has been distributed , to

the estate Ofthe husband .

2 Similarly, the wife
’

s contracts,
so far as she can validly contract , benefit and burden the

community . In this case it will be the hu sband who is

liable pro semisse after the dissolution of the marriage .

5

7 . Though , in general , a marr ied woman is in the posi

tion Of a minor , in some respe cts she is not so favourably

situated . Thus, as remarked above , she cannot hold her

hu sband to account or claim restitu tio in integrum from

contracts concluded by herself or by her husband in her

name .

5

B . Effect of marriage in respect of the property of the
spouses . By the law ofHolland , in the absen ce Of contract
to the contrary , marriage created ipso jure a community

of goods (communio bonorum—gemeenschap van goederen )
between the parties .

7 The books describe it as a statutory

community , which means, in effect , that it was an in stitu

tion of native origin not derived from Roman L aw .

2 It is

1 Sande , D ecis . Fris . 2 . 4. 1 ; V .d .K . 9 1 .

2 G r . 1 . 5 . 23 ; Van L eeuw en , 2 . 7 . 8.

2 Infra , pp. 77 ff.

2 G r . 2 . 1 1 . 17 ; 3 . 1 . 38, V .d.K . Di ctat. ad loc . , L ee , Com/mentary,

p. 227 ; S tevenson v . A lberts [19 12] C .P .D . 698.

5

5 V .d .K . Dictat . ad G r . 1 . 5 . 2 1 (citing Voe t 4. 4. 5 1 ; 23 . 2 .

L ee , Commenta ry , p . 22 .

7 G r . 2 . 1 1 . 8; Voet , 23 . 4. 1 ; V .d .K . 2 16 ; M ograbi v . M ograbi

[192 1] A .D . 274.

2 The m edieval lawyers w ere in the habit of describing the

part icu lar law of a town as its statu te . Hence the in tr icate theory
of statu tes in the Conflict of L aws . Expanding this usage ,

‘
By

sta tu tes the civ ilians m ean the whole mun icipal law of the

particu lar state from whatev er cause ar ising in contradiction
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sum . The property itself does not fall into community

though the rents and profits accru ing from it do SO .

1 The

same applies to property held in u sufru ct .

2

(iii ) It has

been said that jewels and other su ch things given by a

bridegroom to the bride on marr iage3 and the clothes of

the spouses"are (within lim its) exempt from community
,

bu t
,
however reasonable this proposition may be ,

there is
little , if any ,

au thority for it . (iv) Finally, any person
who gives or bequ eaths property to e ither spou se may ex

pressly exclude it from community .

5 Similarly
,
any spe cific

property may be kept ou t of community by antenuptial

contract
,
but in the absence Of stipu lation to the contrary

the proceeds of the sale of su ch property fall into com

munity .

5

With these exceptions the community comprises all the
property of the Spouses,

7 present and future
,
movable and

immovable , wherever Situate ,

2 jura in personam as we ll

as jura in rem . The whole is under the adm inistration Of

the hu sband , who is described as head of the community .

Conversely
,
the liabilities Of the spouses

,
whether ante

nuptial Or postnuptial , are charged upon the community

1 G r . 2 . 1 1 . 10 ; Voet , 23 . 2 . 7 1 ; V .d .K . 22 1 ; Barn ett V . Rudman

[ 1934] A .D . 203 .

2 Van der M erw e v . Van WykN.O . [ 192 1 ] E .D .L . 298.

2 Van L eeuw en , 4. 24. 13 ; Voet , 23 . 2 . 78; bu t see Reddy v .

Chinasamy [1932] N.P .D . 461 .

2 Ar ntzen iu s, Inst. Ju r . Civi l. B elg. pt . 2 , tit . 4, sec . 18, r efers

only to local statu tes . Van L e euw en (4. 24. 14) cites Costum . van

Antwerpen , xli . 53—4; L ee , Commenta ry, p . 100 .

5 E rasmus v . E rasmus [1942] A .D . 265 ; Guming V . Cuming,
1 945 ( 1 ) P .H . , G . 13 —a gift to the w ife

‘

absolu te ly
’

held

in the circum stances to exclude commun ity .

2 Voet , 23 . 2 . 79 ; Clement N .O . v . Banks [ 1920] B .D .L . 362.

Another case of relatively small importance is that in an action

by the w ife for judicial separation and in proceedings to enforce

the order the husband
’

s m ar ital pow er is in abeyance and costs

awarded to the w ife fall ou t of comm un ity . Comerma V . Comerma

[1938] T .P .D . 220 .

7 Voe t , 23 . 4. 30 ; V .d .L . 1 . 3 . 8. The proverb says :
‘Man

ende Wijf hebben geen verscheyden goet .

’ Matthaeu s, Paraem ,

no . 2 .

2 Voet , 23. 2 . 85 ; un less the lex situs requir es a form al m ode Of

transfer in which case a personal action lies to compel transfe r

accordingly . Chiwell V . Carlyon ( 1897) 14 S .C. at p. 66 .
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and dimini sh the j oint estate ,
1
and an antenuptial stipu la

tion to the contrary is void in law unless community of

goods is also excluded .

2 A marr ied woman
,
therefore ,

may

be u tterly ru ined by her husband ’s extravagance , but the

remedy is in her own hands, viz . toask the Court to inter Boedel

diet the hu sband from the administration of the estate .

2 SCheidmg

Community begins when marriage begins, i .e . so soon as

the necessary r ites or ceremonies have been performed ;
2 When

it persists during its continuance and ends upon its dissolu fig
'

l ty
tion . Thereupon the common fund is divided ipso jure begins

into two equal shares, one of which vests in the surviving
and ends“

spouse , withou t regard to the amount which su ch spouse

may have contribu ted
,
the other of whi ch vests in the

testamentary or intestate su ccessors Of the deceased .

5 On

the dissolution Of the community ou tstanding postnuptial

liabilities attach to the extent of one -half to each moiety

Of the now divided estate .

5 An tenuptial liabilities
,
on the

1 D ie den m an Of de vrouw trouwt , trouw t ook de schu lden .

G r . 2 . 1 1 . 12 ; V .d .K . 222 .

2 Voe t , 23 . 2 . 80 .

2 G r . 1 . 5 . 24; Voet , 23 . 2 . 52 ; Rechts . Obs . , pt . 4, no . 8; V .d .L .

1 . 3 . 7 (in Ex parte Papendorp [1932] C .P .D . 167 . G rotiu s

speaks of boedelsche iding, bu t it is not now the practice to decree

a formal separation ofgoods . In the even t of in san ity the mar ital

pow er is suspended, not determ ined . V .d .K . 10 1 . In su ch case the

w ife m ay perm it the husband
’

s cu rator to adm in iste r her prope rty ,

or apply to the Cou rt for pow er to admin ister it herself, or get

herself appoin ted curatrix bon is to her husband . V .d .K . Di ctat.

ad G r . 1 . 5 . 27 ; In re De Jager [1876] Bu ch . 228. She m ay not be

appoin ted curatrix of the person of her hu sband . Ibid .

2 G r . 1 . 5 . 17 ; 2 . 12 . 5 ; Neostad . , de pact. antenupt. Obs: 1 5
—17 ;

Van L eeuw en , 4. 23 . 3 ; V .d .K . 87 .

5 G r . 2 . 1 1 . 13 . Children who have rece ived advances mu st br ing
them in to collation for the ben efit ofthe joint estate before div ision .

G r . ibid . ; P .O . Art . 29 ( 1 G .P .B . V .d .K . 223 ; Jooste V
Jooste ’s Exors . ( 189 1 ) 8 S .C . 288; 1 Maasdorp, chap. x ix ; infra ,

p . 358.

5 G r . 1 . 5 . 22 ; V .d .K . 93 and 223 . Credi tors m ay su e the

hu sband or his he irs for the whole debt , the w ife or her he irs for

half. L a ing V . L e Roux [1921] C .P .D . at p . 748. Bu t proceedings

may not be taken by creditors of the hu sband against the w ife

until they have endeavoured to recover what is du e to them from

the hu sband or his representatives . S tevenson v . A lberts [ 19 12]
C .P .D . 698. The hu sband (or his he irs ) may recover from the w ife

(or her he irs ) to the extent of one half. G r . 2 . 1 1 . 17 Voet , 23 . 2 .

52 and 80 .
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other hand , which have not been discharged during the
marriage ,

revert to the side from whi ch they came .

1

Apart from the eventswhi ch pu t an end to the marriage
,

community may be determined in Natal and Sou thern
Rhodesia , by postnuptial contract .

2 In many places in

Holland , as in Germany ,

2
a married woman was allowed on

her hu sband ’s death to renoun ce the communi ty andthere
by to escape fur ther liability for his debts . It was cu stom
ary for her to lay her keys on the coffin and to go out before
the bier with nothing abou t her but her everyday clothes

(some say in borrowed clothes) .
2 This was something like

the beneficium separationis a llowed to the ne cessarius

heres in Roman L aw .

5 Reft of its ceremonial thi s repudi a

tion Of the community has been recognized as an existing

institution in South Afri ca .

5

SECTION 4—ANTENUPTIAL CONTRACTS

NO persons need marry in community unless they wish

to do so . It is always Open to the spouses to exclude or

modify the common law by antenuptial contract .

7 ‘Ante

1 G r . 2 . 1 1 . 15 ; Van L eeuw en , 4. 23 . 6 ; V .d .K . 224. According
to Voet (23 . 2 . if the husband (or his he irs ) has discharged
the whole of an antenuptial debt , he (or they ) has (have ) r egressu s
against the w ife or her he ir s in respect of one -half. Schorer (ad
G rot . 2 . 1 1 . 12 ) takes the sam e View . Van der Keessel (ubi sup . )
dissents . See Neostad . , Observ. de pact. antenupt. , nos . 12 and 13 ;
L oenius , Decis . , case 99 , and Boel

’

s Excu rsu s . For Sou th African

Law see Reis V . G illoway
’

s Exore . ( 1834) 1 Menz . 186 B latchford v .

B latchford
’

s Exors . ( 186 1 ) 1 E .D .O. 365 ; L iqu idators of Union
Bank v . Kiver ( 189 1 ) 8S .C. at p . 150 .

2 In Natal (by Law NO . 22 of 1863, sec . 7 , as explained and

extended by L aw 14 of 1882) the spou ses m ay depart from the

commun ity by postnuptial contract du ly execu ted and registered,

Bu ller N.0 . v . L inder [ 1925] N.P .D . 9 ; bu t this does not perm it a

postnuptial exclusion of the jusmariti, Holdgate v .M oodley [1934]
N.P .D . 356 . Sim ilar prov ision in Sou thern Rhodesia . Marr ied

Persons
’

Property Act , 1928, sec . 2 ; R .S . cap . 1 5 1 , sec . 3 .

2 G r imm , D eu tsche Rechtsa ltertumer i . 243 .

2 G r . 2 . 1 1 . 18andV .d .K .Dictat. ad loc. ; Lee , Commentary , p. 105 .

5 In st . 2 . 19 . 1 .

2 Brink v . L ouw ( 1842) 1 Menz . 2 10 ; Hern ck Co . V . D e Beer

[19 13] T .P .D . at p . 726 .

7 G r . 2 . 1 1 . 8; V .d .K . 227 R . C . Elliott , Antenuptia l Contracts ,

45 pp . 181 and 320 .
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by a notary public or has been otherwise entered into
in accordance with the law Of the place Of execution
and unless it has been tendered for registration in a

deeds registry within Six months after the date of its
execution or within su ch extended period as the

Court may on application allow .

Sec . 88. Notwithstanding the provisions of sections
eighty

- six and eighty
- seven the court may ,

subje ct to
su ch condi tions as it may deem desirable ,

authorize

postnuptial execu tion of a notarial contract having
the effect Of an antenuptial contract

,
if the terms

thereof were agreed upon between the intended
spouses before the marriage ,

andmay order the regis
tration , within a spe cified period

,
Of any contract SO

execu ted .

1

The provisions of secs . 86 and 87 (supra ) mu tati s mu tandis

apply in respect Ofthe registration Ofpostnuptial contracts
in the province of Natal (sec .

It is to be noted that the absence Of registration only
affe cts the validi ty of an antenuptial contractas regards
credi tors . An unr egistered contract cannot Operate to

the ir pre judice SO as to deprive them Of any rights whi ch

they wou ld have in the absence of contract by the com

mon law . As regards the parties, however , and persons

claim ing through them ,
as well as others taking a benefit

under it , the contract holds good in the absence Ofregistra

tion and even (semble) though not redu ced to wr iting .

2

In this connexion it should be observed that the parties to

an antenuptial contract may be not only the Spouses bu t

a lso any relatives or others who may be disposed to exer

cise any liberality towards them .

3 In fact the contract
1 Ex parte Orford [1920] C .P .D . 367 . Recent case s . Ex parte

You ng [ 1938] B .D .L . 300 (leave refu sed ) ; Ex parte Ka rbe [ 1939]
W.L .D . 35 1 (gran ted) ; Ex parte Witz [1941 ]W.L .D . 74 (granted ) ;
Ex parte Bajie , 1941 RH . B . 66 (gran ted ) ; Ex parte
Evans , 1942 RH . B . 73 (granted ) ; Ex parte Chater

[1942] O .P .D . 106 (refused) ; E x parte Jaffar , 1944 RH . B . 30

(gran ted) .
2 Voet , 23 . 4. 2 and 4.

2 Voet , 23 . 4. 10—1 1 .
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often serves a double purpose : first , its Obvious one , to

exclude or modify the in cidents ofmarriage at the common

law ; and secondly ,
to regulate the devolution after the

death of one or both of the spouses of the property con

tributed to the marriage . In this latter event the contract

plays the part of what in English L aw is called a marriage

settlement .

Generally speaking
,
any condi tion may be introdu ced What

into a marriage contract provided that it is not contrary 53
1

5
5
15

“
to law or good morals .

1 Some stipu lations are disallowed inserted .

as contrary to the legal nature ofmarr iage ; for example a

provision that donations shall be perm itted or legacies not Certain

perm itted between the spou ses .

2 Provisions to the effe ct :figfi
l

zm
that the hu sband shall not change his domicile withou t his not per

wife ’s consent ;
2
or that the husband Shall not repre sent

m”
his w ife in Court

,
bu t that she shall have a persona standi

Of her own
,

4
though condemned by Voet , are allowed by

Van der Keessel.5 The last of these indeed is so far from

be ing Open to Objection at the present day ,
that where

there is exclusion of community and Of the marital power ,
the wife has as fu ll capacity to appear in Court , whether
as plaintiff or defendant , as ifno marriage had taken place .

5

A stipu lation that a wife shall share in profits but not

in losses , though condemned by Grotius,
7 is in Van der

Keessel
’

s
2
Opinion free from Objection .

TO undertake a detailed discu ssion Of the variou s ante Permitted

nuptial stipu lations which may be made is beyond ou r 33513
1

31,
scope . We Shall indicate ,

how ever
,
the principles which into cer

govem the interpretation Ofsu ch agreements
,
andmention fin

l

gd
de .

classes,

1 Voe t , 23 . 4. 19 ; V .d .K . 228; V .d .L . 1 . 3 . 4.

2 Voe t , u bi sup . ; Ha ll V. Hall
’

s Trustee ( 1884) 3 S .C . 3 .

2 Voe t , ubi sup . an d 5 . 1 . 10 1 . See Webber v . Webber [19 15] A .D .

at p . 241 .

2 Voe t , ubi sup . and 5 . 1 . 14—15 .

5 V .d .K . 228 and Dictat. ad G r . 2 . 12 . 3 ; L ee , Commentary,

p . 107 .

2 Boyes v . Versigman [1879] Bu ch . 229 . Infra , p . 81 .

7 G r . 2 . 12 . 9 ; Neostad . , de pact. antenupt. Obs . 2 1 (in notis ) .
2 V .d .K . 249 ; for , as he says : creditor ibus etiam n ihil noce t ,

cum lucrum in telligi n equ eat , n isi damn o pr ius dedu cto .
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the Obje cts aimed at and the effe ct produ ced . So far as

they are dire cted to the modification or exclusion of the

common law they
.

fall into we ll -defined groups according
as the exclusion is more or less complete ; and in this con

nexion it must be remembered that antenuptial contracts

are strictly construed
,
and that the presumption is in

favour Of the continuance Of the common law in all cases

where its exclusion is not clearly expressed or implied .

1

The consequences Ofmarriage in community have been

seen to be mainly two : viz . community of goods (which

extends not only to goods brought into the marriage , but

also to subsequ ent acqu isitions2 and profits) , and the mari

tal power . Any or all of these consequences may be ex

cluded by antenuptial contract . Thus the parties may :

1 . Exclude (a ) community in respe ct of goods brought

into the marr iage
,
leaving it unimpaired as regards (b)

postnuptial acqu isitions, (c) profit and loss, and (d) the

marital power . Su ch is the effect of a stipu lation which

does not exclude community Of goods in terms, but pro

vides that ‘

the goods brought into the marriage shall re

turn to the side whence they came
’ 2

2 . Exclude community Of goods, whether (a ) brought

into the marriage
,
or (b) after -acqu ired (other than

‘

pro

fits leaving unimpaired (0 ) community of profit and loss,
and (d) the mar ital power .

3 . Exclude commun ity Of goods whether (a ) brought

into the marr iage , or (b) after - acqu ired (not be ing profits) ,
and (c) community Of profit and loss, leaving only (d) the
marital power .

4. Exclude all community (a ) , (b) , and (c) and the mari

tal power (d) as we ll .
2

1 G r . 1 1 ; V .d .K . 25 1 . Van der L inden ( 1 . 3 . 4) gives
the clau ses in comm on use in his tim e . Se e Burge , vol. iii, pp. 443 ff.

( 1st ed . V Ol . i, pp. 32 1 ff ) .
2 By

‘

Subsequ en t acqu isitions ’

is here m eant
‘

Subsequ ent
acqu isitions ’

not referable to the head of profits . This will be

explain ed below .

2 Voet , 23 . 4. 46 .

2 A w r iter in 29 ( 19 12 ) 37 criticizes the phrase
‘
exclusion Of the mar ital pow er

’

, and says
‘

It is certa in that the
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one of the spouses ; except that in the last case the matter

must be adjusted between the spou ses on the dissolution
of the marriage .

1

On the other hand , the term
‘profits does not include

(a ) property which be came due to one or other of the
spou ses before marriage ;

2
(b) accessions (e .g. by a lluvion

or increased value or otherwise ) to the separate property

of husband or wife ; (0 ) inheritances, legacies, or gifts
accru ing after the marriage to e ither spouse .

3 With regard

to this last group difference of opin ion existed whether it
fe ll within the definition of -

‘

profits
’

or not . Most jurists
answered the qu estion in the negative . Voet distingu ishes
according as su ch acqu isitions are der ived from strangers

or from parents or relatives to whom there is a right of

intestate su ccession . In his view , in the first case they are
‘ profits ’

,
in the second not It is with regard

,
more

especially, to su ch acqu isitions as these that it be comes

important to determ ine whether an antenuptial contract
falls w ithin the se cond or the third of the four classes

mentioned above .

Community of profits involves also community of loss,
so that if e ither of these is named the other is taken to be

implied .

5 As between themselves, indeed , the spouses may

make any terms they please , e .g. to share the profits
,
bu t

to throw all the losses on the husband ’s estate . But su ch

1 Voe t , 23 . 4. 35 ; i .e . the thing pur chased is owned in comm on ,

bu t the spouse w ith whose m oney it w as purchased is credi ted as

against the other spou se w ith the m on ey so expended . However ,

property purchased stante m atrim on io w ill not becom e comm on if

the hu sband in tended to acqu ir e it exclu sively for him self or for

his w ife . V .d .K . 254. Clothes are a case in poin t . Van L eeuw en ,

4. 24. 14. See B ijuk. O .T . i . 727 , where the qu estion is discussed
u trum res stante matrimon io pecun ia dotali empta censenda sit

dotalis neone .

Voet , 23 . 4. 39 ; e .g. bought before m arr iage , delivered after

marr iage . V .d .K . 254.

3 An ton . Matthaeu s, Paroemiac, no . 3 (Erfn is is geen w inste )
V .d .K . 252 ; L e e , Commentary , p . 1 13 .

Voet , 23 . 4. 43 . Matthaeu s (u bi sup . , secs . 4—7 ) is of the same

opin ion wi th regard to legacies, bu t holds that an inheritan ce n ever

com es under the head of
‘

profit ’

.

5 Cens . For . 1 . l . 12 . 18; Voet, 23 . 4. 48.
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a clau se w ill not avail against creditors who , where there

is community of profits
,
are entitled

,
at all events, to

enforce half the amount of their claim against the wife ’

s

estate .

1 What is
1 ded

The word ‘losses 1s no less Wlde 1n 1ts appli cation than $331.
the word ‘profits’ . Withou t attempting a complete enum

“
108898

’

cration of possible cases of loss , it is enough to say that it
includes commercial losses which do not attach to the

separate property ofone of the spou ses only ;
2
and liabilities

arising out of the postnuptial contracts of the husband ,
3

and of the wife so far as she is competent to contract .

4

But the term
‘losses’ does not cover the antenuptial debts

or liabili ties of e ither spouse ,

5
nor liabilities ex de licto

,

6

nor loss or deterioration of the separate property of e ither
spouse ;

7
nor ne cessary expenses of an unu sual character .

8
Various

The above explanation will enable the reader to dis “m m

tingu ish the effe ct of a clau se excluding community of

1 Cens . For . 1 . l . 12 . l l .

Voet , 23 . 4. 49 . V .d .K . 93 .

Arntzen ius, Inst. Ju r . Civ. Belg. 2 . 4. 26 .

5 Voet , 23 . 4. 50 .

In other w ords, the join t estate is not chargeable , as betw een

the spou ses, w ith pecun iary liab ilitie s ar ising ex de licto . See Boel

ad L oen . , no . 103, p . 670 ; V .d .K . 94, 225 , and L orenz ad V .d .K . 94;
Nathan , Common L aw of S .A . , vol . iii, pp. 1547—8; infra , p. 339 .

See a lso Sande , Decis . Fr is . 2 . 5 . 8; Voe t , 23 . 2 . 56 . It is not

clear that the exclu sion of liab ility goes beyond fin es , forfe itures ,
&c . , of a pena l character , and extends to what w e now ca ll delicts .

7 Voet , 23 . 4. 49 ; V .d .K . 257 ; Vervolg op de Hall. Cons . vol. ii ,
no . 19 (contra , no . 33, in special cir cum stances) ; unless the loss or

deterioration in qu estion is impu tab le to the fau lt of the other

spou se . Voet , 24. 3 . 2 1 . Usefu l and voluptu ary expenses in curred

by one spouse in respect ofthe other
’

s property m u st be m ade good

so far as the property is found at the dissolu tion of the m arriage to

have be en thereby increased in valu e . Voet , 25 . 1 . 3—4; V .d .K .

257 , non obstante G r . 2 . 12 . 15 . An y excess of valu e over ou tlay
is reckoned as profit and accru es to the joint accoun t ofthe spou ses,
if comm un ity of profits is not excluded . Voet , ibid .

8 Impensae n e cessar iae graviores . Voet , 25 . 1 . 2 ; ubi

sup . Ne cessary expenses are su ch as are requ ired to preserve

property from depreciation . Usefu l expenses in crease the value of

the property , though the ir om ission w ou ld not render it less valu

able . Voluptu ary expenses add to its am enity , bu t do not render

it m ore profitable
- speciem om an t non fru ctum augent . Voe t ,

25 . 1 . 1—4; L echoana v . Cloete [1925] A .D . at p. 547 .
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goods only (class 2 , supra ) , and of a clause excluding both

community of goods and also community of profit and

tingu isl

igloss (class 3 , supra ) . The effect of a clause excluding com
as rega

their

effects .

(a ) Ex
clusion of
‘

com

mun ity of goods only is that the spouses are not liable
to credi tors for each other ’s antenuptial debts .

1 On dis

solution ofmarriage each of them is credi ted as between
themse lves w ith what he or she brought into the marriage

,

2

plus his or her subsequ ent acqu isitions not be ing
‘profits’

,

plus half the net balance
,
if any ,

of profits over losses .

Each of them is debited with half the net balance
,
if

any ,
of losses over profits,

3
and by consequence with half

the outstanding postnuptial debts . All this as between the
spouses . The creditors may , if they please , recover the
whole of their cla im from the husband , in which case he has
the right of recourse against his wife to the extent of half.
They may also , if they choose ,

after the husband’s death

re cover one -half
, but not more , dir ectly from the wife .

4

Bu t a creditor who proceeds against the wife must aver
and prove that the claim has been du ly lodged with the
pe rson charged with the admin istration and distribu tion
of the common estate and has not been satisfied.

5

If dur ing the marriage the husband has applied his
wife ’

s property in paying his own antenuptial debts
,
the

money so applied constitu tes as between the spouses a first

charge 6 upon the net balance ,
if any , of profits over losses ;

that is to say,
the wife is fir st credi ted wi th it , and the

remainder of su ch balance is then divided between the

spou ses. The wife cannot claim repayment until all post

nuptial creditors have been fu lly satisfied.

7

1 Voet , 23 . 4. 50 (because postnuptial debts coun t as
‘

damnum
’

,

antenuptial not ) ; V .d .K . 255 .

2 G r . 2 . 12 . 14; Voet , 23 . 4. 31 ; V .d.K . 256 .

3 Voet , 23 . 4. 48. G r . 1 . 5 . 22.

5 Fau re v . Tulbagh Divisiona l Council ( 1890 ) 8S .C. 72 ; and see

S iche l v . De Wet ( 1885) 5 E .D .O. 58.

Voet , 23 . 4. 50 . Voe t says that in the absence of provis ion

to the contrary , the w ife
’

s prope rty may stante m atrim on io be

taken in execu tion for the husband
’

s antenuptial debts . Van der

Kee ssel (Th. 255 ) dissents . Bu t ifdone by the hu sband
’

s dir ection

it seems to be a logical consequ ence of the m ar ital pow er .

7 Voet , 24. 3 . 2 1 . Bu t she m ay resum e su ch of her property as
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law consequ ences of marri age . It remains to speak of

stipu lations of another kind , namely
, those which may be

described as
‘

settlements
’

. Under this head may be in

cluded : ( 1 ) gifts made to one or other of the spouses
,
bu t

more especially to the wife
,
e ither by the husband or by

some third party
,
and taking effe ct immediate ly upon the

conclusion of the marri age ; (2 ) contractswhereby the wife
or husband is to re ceive something by way of gift at some

fu ture date
,
u sually upon the death of the other spouse ;

(3) provisions regu lating the devolution of the property

brought into the marriage
'

(or part of it ) upon the dissolu

tion of the marriage by death .

To gifts of the first kin d the Dutch L aw gave the name

of ‘

morgengave
’

,
a term applied originally to a gift by the

husband to the wife on the morn ing after marriage .

1 A

provision which took effect on the death of the hu sband or

wife w as known as
‘

dou arie
’

.

2 Prima facie there is no legal
objection to any su ch gift. The antenuptial pact whi ch

creates it is
,
at all events, binding upon the spouses . If

made by third part ies to e ither spouse , or by the wife to

the hu sband , or by the hu sband so as to confer
.

rights on

the issue of the marriage ,
it wou ld by the Dutch common

law be good against credi tors . But when a husband made

a gift or prom ised a douarie to his wife the law was other

wise ; for by statutory enactment her claim in this regard

was only allowed to take effect when her hu sband ’s credi

tors had been satisfied . The law on this subje ct was con

Provisions tained in the Perpetual Edict of Charles V of October 4,

1540
, Art . 6

,
whi ch runs as follows :2

‘

Item,
whereas many merchants take upon themselves to

constitute in favour of their wives large dowers and excessive

gifts and profit on their goods, as well in order to contract a

marriage as to secure their goods with their aforesaid wives

2 Wessels, p . 463 . Boey (Woordentolk) says :
‘Morgengaav is

een gift die de Bruidegom aan de Bru id gew oon is te doen des

anderen daags n aa
’

t voltrokke huw elyk als een beloon ing van

haer Maagdom .

’
V .d.K . 258.

2 V .d .K . 259 ; V .d .L . 4; Wessels, u bi sup .

2 1 G .P .B . 3 16 .
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and children ,
and thereafter are found unable to pay and

satisfy their creditors, and wish their w ives and widows to be
preferred before all creditors, to the great injury of the course

of commerce :We will and ordain that the aforesaidwives, who

henceforth shall contract marriage w ith merchants shall not

pretend to , have , or receive any dowry (doua rie) or other

profit on the goods of their hu sbands, or take part or portion
in the profits made by the said hu sbands or during their
marriage [sic] , although theymay have been inherited or given

in feud,

1
until such time as all the creditors of their aforesaid

husbands shall have been paid or satisfied ; whom we will in
thi s matter to be preferred before the aforesaid wives and

widows, saving to the latter their right ofpreference , to which

they’

are entitled by reason of their marriage portion brought
by them into the marriage or given to them or coming to them

by su ccession from their friends and relatives.

’2

The effect of the Placaat was : ( 1 ) that , in general , no
antenuptial contract cou ld secure to a wife any property

of the husband in competition with credi tors ; but (2 ) that ,
if she was content , by antenuptial contract

,
to forgo all

advantage from the husband ’s estate ,
she m ight keep her

own property se cure and unimpaired and enj oy in respect
of it a preference over creditors and a hypothec over her
husband ’s goods .

3 But she cou ld not have it both ways . If
she claimed to benefit finan cially by the marriage , she

mu st also take her share in its burdens. In order to secure

her property against creditors it was necessary that she

should be content to keep her estate entire ly distinct from

that of her husband .

It mu st be observed , that though the Placaat speaks of
‘

merchants’, it was never held to be so lim ited in its

application .

4

If the practice before the passing of this measure oper
ated in prejudice of credi tors, the enactment has in modern
times been thought to be undu ly oppressive to married

women .

5 Accordingly
, the law was in some of the colonies

1 Al waer
’

t soo dat sy ghe -erft oft beleent w aren .

2 See In re Insolvent Estate Chiappini [1869] Bu ch . 143, where

the Du tch text is given .

2 Infra , p. 197 .

V .d .K . 262 .

5 Wessels, History, p . 464.

efiect .
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altered by legislation in the direction of secur ing the
validity of settlements . Thus in the Cape Colony the sixth
article of the Perpetual Edict was repealed by Act 2 1 of
1875

, whi ch substitu ted other provisions in its place .

1 It

was wi thdrawn from operation in all the Provinces of the
Union by sec . 1 of the Insolvency Act , 19 16, and now the

Insolvency Act
,
1936 provides

Sec . 27 . No immediate benefit under a du ly registered

antenuptial contract given in good faith by a man to

his wife or any child to be born of the marriage shall

be set aside as a disposition withou t value , un less that
man

’

s estate was sequestrated within two years of
the registration of that antenuptial contract .

An
‘

immediate benefit ’ shall mean a benefit given by a

transfer , delivery, payment , cession ,
pledge , or spe cial

mortgage of property completed before the expiration

of a period of thr ee months as from the date of the

marriage .

2

Sec . 28 (2 ) excludes from a man
’

s insolvent estate any

policy or policies of life insurance ,
not be ing an imme

diate benefit as above defined , which a person before

or du ring marriage has in good faith effe cted in favour

of or ceded to or for the benefit of his wife or chi ld or

both
,
at any time more than two years before the

sequ estration ofhis estate , but not beyond the amount
of two thousand pounds, together wi th any bonus

claimable in respe ct thereof. 3

Close ly akin with , and sometimes indistingu ishable from ,

the settlements described in the preceding paragraphs are

pacts relating to future su ccession .

‘ These ,
as pointed out

by Voet, may re late e ither : ( 1 ) to the su ccession of the

2 It w as repealed in O .F .S . by Law No . 23 of 1899 , sec . 4, bu t

rem ain ed in force in the Transvaa l and Natal . Declared to have

no ope ration in Ceylon by Ord. No . 15 of 1876 , sec . 23 .

2 See Mars , The L aw of Insolvency, pp. 199 ff.
2 See also the Insu rance A ct, no . 37 of 1 923 , secs . 23 ff. and

45 p . 190, where the effect of these statu tes is

considered .

Voe t , 23 . 4. 57 (sec . 58in the Par is ed. In the folio ed . sec . 57 is

duplicated) .
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tract has provided for the su ccession of one to the other
,

alteration or revocation by will is permitted
,
but it must

be a mu tual will of the spouses . Further , su ch a will is
merely ‘

ambu latory ’

in effe ct , i .e . revocable at any time

before death . Therefore
,
e ither spou se may .

by a subse

qu ent will , withou t the concurrence or even knowledge of
the other , revoke so mu ch of the j oin t will as concerns
himself or herse lf alone and revert to the dispositions con
tained in the original contract . Indeed , even after the

death of the first spouse , the survivor has the same r ight

of repudiating the j oint testament
,
conditionally

,
however ,

upon declining all benefit under it .

1 When the spouses
have by antenuptial contract provided that some third

person or persons shall su cceed to the several shares on the

dissolution of the marriage ,
both spou ses by mutual will

or e ither spou se by his or her separate will may free ly

depart from this agreement .

2 Bu t the law is otherwise if

the intended su ccessor was a party to the antenuptial

contract and acqu ired a contractual r ight under it .

s

When the future su ccession to children was the subject of

the antenuptial pact
,
in Holland not only m ight the

spou ses (or the survivor of them ) alter the arrangement by

testament
,
but the children , having reached the age of

testamentary capacity, m ight do the like after the ir

parents’ death . They m ight also freely alienate the pro
perty by act inter vivos . This mu st be understood

,
of

course , only where there was no fideicomm issum in favour
1 Voe t , 23 . 4. 62 Van L e euw en , 4. 24. 12 ; V .d .K . 265

Bijnk . O.T . i . 341 ; Vervolg op de Holl. Cons . ii . 80 ; infra , p. 392 .

2 Voet , 23 . 4. 63 Note the distinction between this case ,

and the case m en tioned above , prov iding for the su ccession of

the spouses inter se . This is binding as a contract , revocable

only by m u tu al consent (Ex parte Exors . Est. Everard [1938]
T .P .D . 190 ; Bu ll v . Execu tr ix Est. Bu ll [1940] W.L .D . Bu t

a clause providing for the su ccession of a third party has m erely
the efiect of a testam entary disposition ,

‘

cum in ordinandis

su ccessioni bu s pacti n on sit m ajor v is qu am testam enti
’

, Bijnk.

O .T . ubi sup .

2 Voet , 23 . 4. 64 A tendency has recently developed to

regard the in tended su ccessors , e .g. childr en , born or unborn , as

acqu ir ing r ights as beneficiaries of a stipu latio a lteri . Ex parte

Balsillie [ 1928] C.P .D . 2 18; Ex parte S ills [1928] E .D .O. 278.
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of u lterior su ccessors .

1 When a third person has become

a party to the contract and has undertaken to leave his

own property in a particu lar way , su ch undertaking has

the force of a contract , and can only be revoked with the

consent of the other parties to the agreement .

2

SECTION 5—DISSOLUTION or MARRIAG E—NULLITY

Divorce a vin cu lo matrimonu is decreed by the Court Divorce a

at the su it of one or other spouse on the ground of : £233
10

( 1 ) adu ltery ;
2
or (2 ) maliciou s desertion ;

4
to which some monii

authorities
,
by an extensive interpretation , add (3) sodo

my ;
5
and (4) perpetual imprisonment .

6 Relief will be

refused ifthe Cou rt finds that : (a ) the petitioner has during

the marriage been accessory to or conn ived at the adu ltery

complained of ;
7
or (b) the petitioner has condoned the

adu lte ry complained of ;
8
or (c) the pe tition is presented or

prosecu ted in collusion with e ither of the respondents ;
2

and is u sually refused (d) if the Court finds that the peti

tioner has been gu ilty of adu ltery du ring the marriage .

10

2 G r . 2 . 29 . 3 ; Voet , 23 . 4. 66
2 Voe t , 23 . 4. 67
3 G r . 1 . 5 . 18; Van L eeuw en , 1 . 15 . 1 ; Voet . 24. 2 . 5 .

Voet , 24. 2 . 9 ; Webber v . Webber [19 15] A .D . 239 ; M or ton v .

M orton [1934] C.P .D . 5 1 ; L edimo v . L edimo [1940] O .P .D . 65 ;

(Ceylon ) Rama lingam v . Rama lingam ( 1933 ) 35 N.L .R . 1 74.

5 Schorer ad G r . ubi sup . ; V .d .K . 88; V .d .L . 1 . 3 . 9 ; M cG ill v .

M cG ill [1926] N.P .D . 398.

V .d .K . 89 ; V .d .L . loc . cit . Jooste v . Jooste ( 1907 ) 24S .C . 329 ;

Smith v . Smith [1943] C .P .D . 50 ; bu t not on the groun d of an

indeterm in ate sen tence (Voeges v . Voeges [1922] T .P .D . or

of a sentence of ten years
’

im pr isonm en t , five years ofwhich had

expir ed, In re Gibson [19 12] N.P .D . 204; where see comm ent on

Jooste
’

s case .

7 Hasler v . Hasler ( 1896) 1 3 S .C . 377 ; Bevan v . Bevan [1908]
T .H . 193 .

2 B ell v . Bell [1909] T .S . 500 ; Rowe v . Row e [1922] W.L .D . 43 ;
E lliott v . E lliott [1925] C.P .D . 286 ; C . v . C . , 1943 ( 1 ) P .H . , B . 26

Henderson v . Henderson [ 1944] A .O. 49 .

2 M a lcolm v . M a lcolm [1926] C.P .D . 235 .

2° Voet , 24. 2 . 6 ; Newood v . Newood [1939] C .P .D . 414; M u ller V .

M u ller [1941] C.P .D . 332 . The Cour t has discretion to condone

plain tiff
’

s adul tery , bu t plain tiff m u st presen t a very strong case ,

Chong v . Chang [1942] C.P .D . 192 ; Fernandez v . Fernand ez [ 1943]
C .P .D . 363 Brownjohn v . Brownjohn 1944 ( 1 ) P .H . , B . 15

Zelie v . Zelie [1944] C.P .D . 209 .
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Undue delay in taking proceedings may justify the

inference that the adu ltery has been condoned , bu t is not
in itself a ground for withholding relief. 1

The Divorce Laws Amendm ent Act
,
1935 , adds two

further grounds of divorce
,
viz . (5) in curable insanity

which has continued for a period of not less than seven

years ;
2
and (6) imprisonment for not less than five years

after the prisoner has been declared an habitu al criminal

under Act No . 3 1 of 19 17 , see .

It mu st be noted that cru elty is not in South Africa (as

it now is in England )
4
a ground for a decree of divorce

,
bu t

is an e lement to be taken into account in determ ining

whether the condu ct of the defendant amounts to what is

called constru ctive desertion .

5

When an action is brought for divorce on the ground of

malicious desert ion the practice is to ask for an order for

restitu tion of conjugal r ights, failing which for divorce .

6

The Court has no power to dispense with the preliminary

order .

7

2 Carey v . Carey [1931 ] C .P .D . 465 .

2 In English L aw five years . Matrimon ial Causes Act , 1937 ,
sec . 2 . In S . Rhodesia five years w ithin the ten years imm ediately

preceding the comm encem en t of the action for divorce . Matri

m on ial Causes A ct , 1943, sec . 4.

2 S . Rhodesia for five years w ithin the last ten years . Ib id.

2 And in S . Rhode sia . Ibid .

i .e . condu ct on the part of e ither spouse compelling the other

to go aw ay . 44 p . 32 ; Whelan v . Whelan [1925]
W.L .D . 162 ; S olomon v . S olomon [1927] W.L .D . 330 ; Otto v . Otto

[1930] W.L .D . 25 1 ; O
’

Brien v . O
’

Brien [1938] W.L .D . 22 1 ;

Collins v . Collins [1939]W.L .D . 48; Postv . P ost [ 1931]N.P .D . 1 17 .

Persistent refusal to cohabit . Quadling v . Quadling [1937]N.P .D .

3 19 .

Cape Ru les ofCourt , 37 1 (Ingram and de Villiers, p.

7 A ldred v . A ldred [1929] A .D . 356 . The order w ill be made even

though defendant 1s detain ed in pr ison or in an in ebr iate reform a

tory (Coningsby v . Coningsby [1923] C.P .D . 443 ; Van der Nest

v . Van der Nest [1925] W.L .D . 12 ; Sau erman v . Sauerman [1928]
C .P .D . bu t w ill not necessar ily be follow ed by a decree of

divorce (Hayes v . Hayes [1928] T .P .D . A statem ent by a

plaintiff, who asks for an order of restitu tion , that even if the

defendan t complies w ith the order he [she ] w ill not receive back,

or go back to , the defendan t is not in itse lf a ground for refu sing
the order . It is a case in which the Cou rt w ill exercise its dis

cretion . M itche ll v . M itchell [1922] C .P .D . 435 ; Van Rooyen v . Van
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But the Court wi ll not deprive the guilty party of the share
of the j oint estate which he or she may have contributed .

1

The innocent spouse is as a general ru le entitled to the
cu stody of m inor chi ldren , bu t the Court has a wide dis
cretion and may grant the custody to the gu ilty party if
the we lfare of the children requ ires it .

2 The spou se who
isnot awarded the cu stody has a right of reasonable access3

and may invoke the Cour t
’

s intervention if it is alleged
that the right of control is not be ing exercised in the

interest of the childr en .

4

The Court (semble) hasno power to order a gu ilty hu sband

to maintain an innocent wife who has obtained a de cree
of divorce against him .

5

Divorced persons are free to marry again subject only

to statutory restrictions on marriage with a divorced wife ’

s

sister and a divorced husband ’

s brother .

5

In general , no absence of one of the spouses, however

prolonged
,
entitles the other spouse to contract another

marriage
,
even though for purposes of administration the

Court may have presumed the absent spou se ’

s death .

7

If the other spou se re -marr ies, there is always the risk

that the marr iage may be pronoun ced invalid in the event
1 Celliers v . Celliers [1904] T .S . 926 ; (Ceylon ) De Silva v .

De S ilva ( 1925 ) 27 N.L .R . 289 .

2 Cronje v . Cronje [1907] T .S . 87 1 ; Klass v . Klass [1924]
W.L .D . 136 ; Cook v . Cook [1937] A .D . 154.

5 L eeler v . Grossman [1939] W.L .D . at p. 44per Schre in er J .

S imleit v . Cu n lifie [ 1940] T .P .D . 67
5 Schu ltz v . Schu ltz [ 1928] O .P .D . 155 ; Taylor v . Taylor [1928]
W.L .D . 2 15 ; (Ceylon ) Ebert v . Ebert ( 1939 ) 40 N.L .R . 388;

1 Maa sdorp, p. 128. The order has, how ever , been m ade on seve ral

occasions . Toms v . Toms [1920] C .P .D . 455 M iller v . M iller [ 1925]
E .D .L . at p. 126 . The law ofS .Rh . perm its it . Matrim on ial Causes

Act , 1943, sec . 9 .

5 Appendix C .

7 In re Booysen ( 1880 ) Foord 187 . As to the cir cum stances in

which the Cour t w ill m ake an order presum ing death see In r e

Widdicombe [1929] N.P .D . 3 1 1 . In In re Cu thbert [1932] N.P .D .

6 15 a pe rson had not be en heard of for thir ty years . The Cou rt

declined to presum e his death , bu t au thor ized the Master to pay
the children the shares which w ou ld have com e to them ab

intesta to, conditionally upon the ir giv ing secur ity de restitu endo .

For commorientes see Windscheid, i . 53 ; Ex parte M artienssen

[1944] C.P .D . 139 .
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of the absent spou se ’

s return . This was the law in Holland ,

with the qualification that the Court might with the con

sent of all the parties concerne d declare the first marriage

dissolved and permit the first hu sband to contract another

marriage .

1 But for the Generaliteitslanden (that is the

lands under the control of the States-General and not of

any one of the Provinces) the Echt-Reglement ofMarch 18,
1656

, see . 90 , allowed a spou se whose hu sband or wife had

been absent for five years to apply to
_
the Court for leave

to re -marry .

2 It has been said that thi s enactment may

fairly be said to have been in corporated into the common

law of Sou th but whether thi s art icle in particular

has been so incorporated remains undecided .

4 It w ill be

remarked that this licence to re -marry does not proceed

upon a presumption of death and is di stinct from a decree
of divorce on the ground of malicious desertion .

5

Ju dicial separation a mensa et thoro is decreed by the Judicial

Court on the ground of cruelty or other unlawfu l condu ct ti
ps“ .

of the defendant rendering continued cohabitation dan

gercus or intolerable
,

“
or of malicious desertion .

7 The

1 Voet in fin . ; Kerstem an , Woordenboek sub voce

D issolutie ; L ee , Comme ntary, p. 1 1 .

2 2 G .P .B . 2444.

2 Supra , p. 27 .

See Est. Heinamann v . Est. Heinamann [19 19] A .D . at p. 1 14

Ex parte Kerkhof [1924] T .P .D . 7 1 1 ; 12 Cape L aw Jou rna l
p. 165 ; Burge , l st cd . , vol . i , p. 15 1 .

5 This appears clear ly from the Ontwerp of 1920 , see . 422 ,
which says that a marr iage is dete rm ined by . 1 . The absence of

one of the spouses dur ing ten years follow ed by another marr iage

of the other spou se consequ ent upon a judicial decree . 2 . D ivorce .

3 . Death . Bu t in English Law the Cour t is now empow ered

(Matrim onial Causes Act 1937 , se e . 8) in su ch circumstances to

make a decree ofpresumpt ion of death and of dissolu tion of the

marr iage .

5 G r . 1 . 5 . 20 ; Van Le euw en , 1 . 15 . 3 ; Voet , 24. 2 . 16 ; V .d .L .

1 . 3 . 9 ; Wentzel v . Wentzel [19 13] A .D . 55 ; Theron v . Theron

[1924] A .D . 244 (pre -nuptial miscondu ct of su ch a character as

to render cohabitation unbearable ) ; A insbu ry v . A insbu ry [1929]
A .D . 109 ; Cheek v . Cheek [1935] A .D . 336 ; Henry V . Henry [1935]
C .P .D . 224; A llen v . A llen [1935] C.P .D . 557 .

7 Contrary to the practice when divorce is claim ed on this

ground, the decree m ay be gran ted absolu tely , w ithou t a pre

lim inary order for the restitu tion of con jugal r ights . Johnstone V .
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result is to relieve the parties from the personal conse

qu ences of marriage , but not to dissolve the marri age .

As regards the effect of su ch a decree upon the proprietary
rights of the spouses the Dutch au thorities are by no

means agreed .

2 In the modern practice the matter is very
mu ch in the dis cretion of the Court .

‘

The marriage re

mains in force with all its consequ ences except in so far as

any of them may be modified by the de cree . The

Court may determine as many of the incidents of the
marriage contract as the justice of the case requ ires .

’2 An

order is usually made
,
if asked for

,
dir ecting a divi sion

of the common estate
,

“
or a rescission of any antenuptial

prom ise which the inn ocent spou se may have made of a

gift to take effe ct on his or her death , or at some other

future date
,
conditionally

,
however , on renunciation by

the innocent spou se of any corresponding advantage .

‘2

The effe ct of su ch an order is to su spend the community
,

and to free e ither spouse from liability for the other ’s debts

subsequently contracted .

“ Further , if the hu sband be

comes insolvent , the wife ranks as a preferred creditor for

half of the common estate .

“ A decree of alimony for the

wife lies in the discretion of the Cou rt .

7

Johnstone [19 17] A .D . 292 ; Aldred v . Aldred [ 1929] A .D . 356 ;
Duncan v . Duncan [1937] A .D . 3 10 .

2 Schorer ad G r . 1 . 5 . 20 ; Voe t , 24. 2 . 17 V .d.K . 90 ; 1 Maasdorp,

88.p
2 Wessels v . Wessels ( 1895) 12 S .C . at pp . 470—1 .

2 Bu t see Gerike v . Gerike ( 1900) 14E .D .C. 1 13 ; Swart v . Swart

[1924]N.P .D . 104.

Wessels v . Wessels , u bi sup . at p. 469 ; 1 Maasdorp, p. 89 .

Forfe iture w ill be decreed of benefits n ot yet accru ed, bu t not of

benefits alr eady accru ed su ch as a completed gift . Wessels v .

Wessels , at p. 470 ; M u ller v . M u ller [1929] W.L .D . 16 1 ; even

though the contract has provided for the forfeiture of all benefits
in the event of the spou ses be com ing separated or living apart .

Gordon v . Gordon [1929] W.L .D . 1 65 .

5 Neale v . Nea le ( 1903) 20 S .C. 198 L evin v . L evin [19 1 1] C.P .D .

1026 ; Vincent v . Vincent [19 14] A .D . 379 ; Banks v . ClementND .

[192 1] C.P .D . 197 .

2 I/azmoor v . I/uzmoor [1905] T .H . 74.

‘
To ascerta in what this

half share am oun ts to , the debts of the comm on e state up to the

date of the order of the Cour t must , of course , be first dedu cted,

and she w ill be entitled to half ofwhat remains .

’

Per Smith J .

7 Voet , 24. 2 . 15 ; 24. 4. 18.
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of goods or the reverse fixed as at the time of marriage
But it cann ot be said that any consistent doctrine is yet
established by the decisions .

“

Perhaps the better view is that a judicial order of separa
tion mu st be set aside by the Court before e ither party
can sue for arestitu tion of conjugal rights ;

3 that no order
for restitu tion may be made dur ing the subsistence of an
extra - judicial agre ement of separation and that claims for

cance llation of the agreement and for restitu tion cannot
be entertained in the same action .

‘2

A decree of separation with or withou t division of pro

perty is always provisional , be ing made
,
as the phr ase is ,

sub spe reconciliationis, in the hope that the parties will

be reconciled and come together again .

“ Thi s is why a

Sou th Afri can Court refused to recognize a Scottish de cree

of separation expressed to take effect ‘

in all time

If the spou ses resume cohabitation the decree ceases to

operate .

7

The Cou rt mu st recall a decree of separation if the

parties desire it ,
“
and may do so in its discretion for any

sufficient cau se . Thus
,
if one of the spou ses has comm itted

adu ltery and the innocent party desires a divorce ,
the

Court has power to set aside a previ ous decree of separa

tion together with any order as to the division of the j oint

estate . This may be more advantageou s to the innocent

2 P er Murray J De Beer v . De Beer at p. 233 ; V .d .K . D ictat . ad

G r . 3 . 2 1 . 1 1 .

2 Danovich v . Danovich
’

s Exors . [19 19] T .P .D . 198 is in con

clus iv e De Beer v . De Beer to som e extent leave s the qu estion open .

2 De Kock v . De Kock [1942] O .P .D . 140 ( Yeld v . Yeld [19 19]
C.P .D . 103 n ot follow ed) .

2 Grobler v . Grobler [1943] O .P .D . 192 . See also—judicial separ a
t ion , Smit v . Smit [1909] T .S . 1067 ; Slez v . S lez [ 19 13] W.L .D .

109 ; Grinker v . Gr inker [1940] W.L .D . 236—voluntary separation ,

S tone v . S tone [19 1 7] C .P .D . 143 ; Cr isp v . Crisp [ 1934] W.L .D .

26 ; M oses v . M oses [1935] C .P .D . 24.

5 Schorer ad G r . 1 . 5 . 20 ; L ee , Commentary, p . 20 ; Banks v .

Clemen t N.O . [192 1] C.P .D . 197 ; Vincent v . Vincent [19 14] A .D .

379 ; L evine v . L evin e [1939] C .P .D . 97 .

5 M cNaught v . M cNaught [1937] W .L .D . 103 .

7 D e Villiers v . De Villiers [ 1938] C .P .D . 565 .

5 Van Zyl v . Van Zyl [ 1925] T .P .D . 130 .
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spou se ,
who is entitled to ask for an order of forfeiture

by the gu ilty spouse of any proprietary benefits derived

from the marriage .

1

The Court will make a de cree of nu llity when the essen

tial conditions of a valid marriage are wanting and the

apparent ‘

marriage ’ was, therefore , void ab initio , or when

the marriage is voidable at the su it of one of the parties

to it or of a third party .

In particu lar the following grounds of nu llity may be

specified : ( 1 ) mistake as to the natu re of the ceremony ,
as

for example when one of the parties supposed it to be a

ceremony of espousals, not of marr iage ;
2

(2 ) mistake as

to the identity of the other party to the contract ;
2
(3)

fraud or duress
,
if of a character to exclude genu ine and

free consent (4) insanity or arrested mental develop
ment existing at the time of the ceremony ;

5
(5) immaturity

(one or other parties be low the age of marr iage ) ; (6) rela

tionshipwithin the prohibited degrees ; (7 ) seriou s irregu
larity in the publication of banns , the issue of a licence , or

the ce lebration of the marriage (8) if the marri age was

bigamous .

7

In the above cases the marriage is void ab initio . There
are other cases in which the marriage is not void , but

voidable ,
viz . (9 ) in case of impoten cy existing ante ce ~

dently to the marriage and sin ce continu ing (10 ) in case

2 Yeld v . Yeld [19 19] C .P .D . 103 ; L evin e v . L evine , ubi sup .

2 Benjamin v . Sa lkinder ( 1908) 25 S .C. 5 12 Ru bens v . Rubens

( 1909 ) 26 S .C. 6 17 ; Kanatopsky V . Kanatopsky [1935] B .D .L . 308.

2 Voe t , 23 . 2 . 6 . Cod. ju r . can . 0 . 1083 .

Cod. ju r . can . 0 . 1087 . For English L aw see Scott v . S ebright

( 1886) 12 RD . 2 1 ; Cooper v . Crane [189 1] P . 369 .

5 P r insloo
’

s Cu rators v . Crafi
’
ord [ 1905] T .S . 669 ; Cowan v .

Beckworth, 1932 ( 1 ) P .H . , B . l (D . v . L ange ,
1 945 ( l ) P .H . , B . 8 Voet adds (23 . 2 . 6 ) si qu is dum nuptias

contrahit per ebr ietatem plane m entis irnpos sit . Cf. Su llivan v .

S u llivan ( 1818) 2 Hagg. Con . at p . 246 per L ord Stow ell .
2 Foy v . M orkel [1929]W.L .D . 1 74.

7 Wells v . Dean -Willcocks [1924] C .P .D . at p . 90 .

5 Voe t 24. 2 . 15 and 16 ; Wells V . Dean -Willcocks [1924] C .P .D .

89 ; Hunt v . Hun t [1940] W.L .D . 55 ; (Ceylon ) Gu na tileke v .

M i lle Nona ( 1936) 29 1 refusa l to consumm ate , Bu rgers

v . Kn ight [1 9 16] N.P .D . 399 .
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of antenuptial stuprum followed by pregnancy of the wife
unknown to the husband at the time of marriage and not

subsequently condoned ;
1

( 1 1 ) at the su it of a parent when
a m inor has married without parental consent .

2

SECTION 6—MI SCELLANEOUS MATTERS RELATING To

MARRIAG E

In this section we deal with various matters relating

to marriage
,
not spe cially connected with one another .

These are : (A ) Donations between spouses °

(B) Roedel
houderschap and continu ation of commum ty afte r the

death of one spouse ; (C ) Se cond marriages .

(A ) Donations between spouses . In the Roman L aw

su ch gifts were prohibited by cu stom ,
and w ere regu lated

by a senatusconsu ltum of A .D . The rule passed

into the Roman -Du tch L aw .

4 It follows that a Spouse

donee has no domin ium and cann ot give a valid title to

third parties .

5 Bu t the prohibition does not affect reci

procal or remuneratory gifts“and mu st not be harshly

and unreasonably constru ed so as to apply to simple

offices of affe ction ;
7
and any gift betw een spouses if validly

2 Voe t, 24. 2 . 15 Horakv . Horak ( 1860) 3 Searle 389 Reyneke v .

Reyneke [1927] O .P .D . 130 ; S tander v . S tander [1929] A .D . 349

supra , p. 33 .

2 Supra , p. 58. For the grounds of a decree of nu llity in S .Rh .

see Matrim onial Causes Act , 1943, sec . 12 .

2 D ig. 24. 1 . 1 and 32 pr .

G r . 3 . 2 . 9 ; Van L e euw en , 4. 24. 14; Voe t , 24. l . 1 7 ; V .d.K .

486 ; Ha ll V . Ha ll’s Trustee ck M itchell ( 1884) 3 S .C . 3 ; Van der

Byl
’

s A ssignees v . Van der Byl ( 1886) 5 S .C. at p. 1 76 ; Cou ltha rd v .

Cou lthard [1922] W.L .D . 13 ; Hen ley
’

s Trus tee V . Henley [1926]
N.P .D . 1 19 . Bu t there is no ru le of law prohibiting contracts

betw een husband and wife n ot am ounting to donations . Ziedeman

v . Ziedeman ( 1838) 1 Menz . 238 A lbertus V . A lbertus
’

Exors . ( 1859 )
3 Searle 202 . See

‘

The validity of pacts betw een husband and

w ife
’

by Prof. H . D . J . Bodenste in , 34 p . 1 1

(comm ented upon 46 p. Donations betw een

Spouses are perm itted in Ceylon .

5 Voet , 24. l . 3.

2 Voet , 24. 1 . 10 ; Schorer ad G r . 3 . 2 . 9 ; Ex parte B ruton [1938]
C .P .D . 548.

7 D ig. 24. l . 28, 2 : non am are n ec tanqu am in ter infestos jus

prohibitae donationis tractandum est , sed u t inter conjun ctos
m ax im o affectu et solam in opiam t im entes ; Voet , 24. 1 . 1 1 ;

Wagenaar v . Wagenaa r [ 1928] W.L .D . 306.
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times occurred . It was penal in character and one - Sided

in operation ,
and took place if the surviving parent be ing

at the same time guardian of the children failed to draw

up an inventory ormake to them an assignment or buy ou t

their interest (noch aan dezelven bewijs, vertigting of u it
koop doet ) . The consequence was that the community
continued between the survivor and the children for the

advantage of the latter who shared in profit
,
while all loss

fell upon the surviving parent .

2

This penal boedelhouderschap is unknown to the law of

Sou th Africa .

(C) Second marriages . In the Roman Law second mar

riages entailed numerous penalties, which , says Van der
Linden ,

have not been adopted by u s .

2 He excepts from

thi s statement lex 6 of the re levant title in the Code ,

which is called from its opening words the lex hac edictali .

“

It is an enactment of Leo and Anthemiu s of the year

A .D . 472 ,
providing that no man or woman who remarr ies

,

having children by a former marriage
,
may by gift inter

vivos or by wi ll settle on the second spou se more than the

amount of the smallest portion bequ eathed to any of the

children of the former marr iage .

‘2 A gift contrary to this

law is void to the extent of the excess, and the excess must

be equally divided among the children of the prior mar

riage or marr iages alone .

This enactment need not detain u s further , Since in the

modern law it has e ither never been re ce ived or has been

repealed by statu te .

“

The penal boedelhouderschapmentioned above was one
2 V .d .L . 1 . 5 . 4; M axwell cf: Earp v . E st. Dreyer ( 1908) 25 S .C.

at p . 730 ; Vermaak
’

s Exor . v . Vermaak
’

s Heirs [1909] T .S . 679 .

2 V .d .L . 1 . 3 . 10 ; and see B ijuk. O .T . i . 325 .

2 Cod. 5 . 9 . 6 (dc secundis nuptiis ) .
2 Van L e euwen , 4. 24. 8. In the Du tch law the permitted

port ion was term edfilia le portie (or kindsgedeelte ) . Boey , Woorden

tolk, su b voce .
Q

5 Repealed in the Cape Provin ce by Act 26 of 1873, sec . 2 ; in the

Transvaal by Procl. 28of 1902, see . 127 in the Free State by the
Law Book of 190 1 , chap. xcii , sec . 1 ; in Nata l by L aw s No . 22 ,

1863, sec . 3 (A ) ; No . 7 , 1885 , se e . 3 . In Ceylon the lex hac edictali

has, apparently , n ever been recognized.
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application of a general ru le which imposes upon the sur

viving parent , before contracting another marriage , the
duty of paying or secur ing to the m inor chi ldren of the
first marr iage the shares due to them out of the estate of

the deceased .

2

In Sou th Afri ca this security took the form of a notarial

general bond over movables known as a kinderbewijs,
2

bu t now this is only u sed ,
when the su rviving parent is

unable to furnish the special hypothecation of immovable
property re qu ired by statu te .

3 A defau lting parent for
feits for the benefit of the minor children a sum equal to
one fou rth of his or her share in the j oint estate

,
besides

incurr ing a statutory penalty of fine or imprisonment .

2

2 G r . 1 . 9 . 6—7 ; Voe t , 23 . 2 . 100 ; V .d .K . 142 if ; V .d .L . 1 . 5 . 4.

Rechts . Obs . , part 1 , no . 15 ; Boey , Woordentolk, ad verb. Vertigting.

2 2 Maasdorp, p. 291 M axwell dc Earp v . Est. Dr eyer , ubi sup .

2 How ard, Administration ofEsta tes p. 127 .

2 Adm in istration of E state s Act , 19 13, se e . 56 . Paym en t or

secur ity is not requ ir ed if the estate is of less value than one

hundred pounds . The du ty of giving security cann ot be rem itted

by the w ill of the deceased spouse . Ex parte P rewrius [1920]
T .P .D . 297 .



V

GUARDIANSHIP

IN the Institutes of Justinian under the titles Of tute la
and cura are considered two institutions designed by the
law for the prote ction of persons who , though not subje ct
to parental control

,
are neverthe less on account of imma

turity of years or for other cause incompetent to be in all

respects their own masters . The first of these , tute la , re

lated to young persons alone ,
and ended with puberty .

The second , in the case Of young persons, extended from

the fou rteenth (or twelfth ) to the tw enty-fifth birthday
,

and was also appli cable to the case of insane persons and

prodigals .

In Roman -Dutch L aw there i s one kind Of minority

only
,
which

,
as we have seen ,

now ends by statute at

twenty-one . The distinction between tutela and cu ra of

minors has therefore disappe red.

1 Bu t the terms tutor and

cu rator are still retained to (Lenote various cases Ofcontrol .
In this chapter we consider : ( 1 ) the different kinds Of

guardianship and how guardians are appointed ; (2 ) who
may be guardians ; (3) the powers, rights, and du ties of

guardians ; (4) actions arising ou t Of guardianship ; (5 ) how

guardianship ends .

SECTION l— THE KINDS OE GUARDIANS AND THE

APPOINTMENT OE GUARDIANS

In the Roman L aw three principal kinds Of guardian

. were recognized : ( 1 ) Tu tores testamentarii
,
i .e . guardians

appointed to m inors in pow er by the father or other male

ascendant ; (2 ) Tutores legitimi , i .e . the nearest agnatic

(afterwards cognatic
2
) relatives of the m inor , who acted

in defau lt Of testamentary appointment (3) Tutores da

tivi
,
i .e . guardians appointed by the magi strate in defau lt

of e ither of the first two classes .

2 G r . 1 . 7 . 3 and Schorer ad loc . ; Voet , 27 . 10 . 1 ; V .d .K . 1 1 1 .

2 Nov . 1 18, capp. 4—5 (A .D .
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Failing testamentary guardians, the guardianship or

the appointment of guardians devolved upon the nearest

relatives Of the minor and
, in particular , as Grotius tells

u s
, went to the

‘fou r qu arters’ (vier vieren-deelen ) , i .e . to

the nearest of kin on the side of each of the four grand

parents .

2 ‘Afterwards, however ,
’

he continues
,

‘

it was

thought better that guardians shou ld be appointed by
the au thorities , that is, by the Court of Holland ,

by the

town and country Cour ts
,
or by the Orphan Chambers ,

which are in several places charged with that du ty, the
upper guardianship of orphans remaining

,
however

,
in the

Court . These au thorities are accustomed and bound in
appointing gu ardians to consu lt the nearest re latives, and

to choose the guardian from among them so far as this

can be done with advantage to the wards .

’

The consequ ence of the change described by Grotiu s

was to extingu ish the last survivals of the old gu ardianship

Ofblood -relations as a separate institution , so that Grotius

and Voet are able to speak of ‘born ’

or
‘lawful ’ guardi ans

as no longer recognized by the common law ofHolland .

2 All

guardians then ceforward were e ither testamentary ;
or (2 ) appointed ,

“
and the intermediate class Of

‘

legitimi

tutores’ disappears . Over both of these classes, it is im

portant to remember , subsists the upper guardianship of

the Sovereign exercised thr ough the Cou rts OfJustice .

2

At this point something may conveniently be said

abou t the Orphan Chambers . These were official boards

charged with the supervision of orphan childr en ,

“ which

so early as the middle Ofthe fifteenth century were alr eady

in existence in most of the towns of Holland .

“ The ir

2 G r . 1 . 7 . 10 . Sic vocan tur qu ia ex qu attu or av is e t av iabus

descendun t . V .d .K . B is ta t. ad 10 0 . Bu t ancien tly the vier vieren

deelen w ere the groups cons titu ted by the four pairs of great

grandparen ts and the ir descendants ; de Blécourt , p. 475 .

2 G r . 1 . 7 . 8; Voet , 26 . 4. 4; V .d .K . 1 17 .

2 G r . 1 . 7 . 7 ; Voet , 5 . 5 ; V .d .L . 1 . 5 . 2 .

2 Van Rooyen v . Wern er ( 1892 ) 9 S .C . at p . 428.

5 i .e . of m in or childr en who had lost one or both parents (G r .

7 . som etim es also of onbestorven kinder en (G r . 1 . 6 .

5 Fock. And . ii
,
242 ; de Blecourt , p. 128.

y
n
i



GUARDIANSHIP 103

functions were variously defined by the keuren of the

towns . Strictly speaking , the ir authority was cO -ordinate

merely with that of the testamentary guardian, bu t they

constantly tended to supervise ,
2
and sometimes to en

croach upon ,

2 his functions . Thus in the town of Alkmaar
,

testamentary guardians mu st be confirmed by the Orphan

Chamber , though as a ru le su ch guardians did not requ ire
confirmation .

“ Consequently it was the common practice

of testators when appointing guardians to express in clear

terms their wish to exclude the Orphan Chamber from
interference w ith the estate .

2 Even this did not always

produ ce the desired resu lt .

“

The word ‘guardianship ’ is not free from ambigui ty, Is a sur

for it implies sometimes guardianship of the person , some rent
times adm inistration of the property, sometimes both . ipso jure

Where property alone is con cerned the term ‘curatorship ’ “22mm“?

may be employed . But it is not always easy to distinguish

the two functions , for control of the property tends to
imply control Of the person . Guardianship certainly does
not exclude the parental power ,

“but ne ither is it excluded

by it . A surviving parent was not
,
as su ch , gu ardian of

the property Ofhis or her minor children ,

7 however mu ch

parental power m ight imply control of the person . Accord

ingly su ch parent
,
unless appointed by the deceased

2 G r . 1 . 9 . 2 .

2 Van L eeuw en , 1 . 16 . 3 .

2 This is implied by Van L eeuw en , who m en tions the case of

Alkmaar as exceptional ; bu t in Cens . For . 1 . l . 1 7 . 3 he says : hodie

omn es omnin o tu tores ex inquisitions dantur au t confirmantur .

See Voet , 26 . 3 . 1 and 26 . 7 . 2 (ad It appears from Van der

Keessel (Th. 1 16) that the practice varied . In Sou th Africa con

firm ation is alw ays necessary (Adm inistration of Estates Act ,
19 13, sec . except that a father or m other does not requ ire
letters of confirm ation (sec .

2 V .d .L . l . 5 . 2—3 ; V .d .K . 120 .

5 Van L eeuwen , ubi sup . In Sou th Afr ica Orphan Chambers

ex ist at the presen t day and the adm in istration Of estates is Often

left to them , bu t they are not official and no longer appoin t gu ar

dians . They are in fact m ere ly Tru st Compani es . The place of the

official Orphan Chamber has been taken by the Master of the

Suprem e Court .

2 G r . 1 . 7 . 8.

7 G r . u bi sup . Voet , 26 . 4. 4. Bu t the paren ts had a pr ior cla im
to be appointed, and usu ally w ere appo inted, to act con currently
w ith one or tw o other tu tors dative . G r . 1 . 7 . 1 1 - 12 .
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spouse2 or by the Orphan Chamber or Court
,

2 could not

lawfully intermeddle with the estate .

“ This seems some

what harsh in the case of the father , who having been sole
admini strator of the m inor ’s property du ring the marriage

,

might reasonably expect to continue to exercise the same

functions afte r his wife ’

s death
,
at all events as regards

property not coming to the child ex parte materna . The

reasonableness of this claim is recognized by the law of

South Afri ca ,
which gives the father the exclusive control

of the person and also of the property ofhisminor children
,

during the whole Of his life , and even permi ts him to be

stow equa lly extended powers upon gu ardians appointed

by his will ,

2 He may ,
in this way , exclude the surviving

mother from the guardianship dur ing her lifetime
“
and

from the power Of appointing testamentary guardians to

act after her death .

“

On the other hand , when no testamentary gu ardians
have been appointed she is solely entitled to the guardian

ship to the exclusion of gu ardians dative .

7

In Sou th Africa the appointment of tu tors dative is
vested in the Master of the Supreme Court , subje ct to

review by the Court .

“ The same Official confirm s testa

2 Voet , 26 . 4. 4.

2 G r . 1 . 7 . 10 ; Van L e euw en
, l . 16 . 2 .

2 G r . 1 . 7 . 8.

2 Van Rooyen v . Werner ( 1892 ) 9 S .C . 425 .

5 Ibid . , per de Villiers C.J . at p. 431 ,
‘

It is only on failure by the

father to appoin t su ch tu tors that the surv iv ing m other acqu ir es
her fu ll rights .

’

Bu t a deceased father cann ot exclude the m other

ex cept by appointing a testam entary guardian in her place . Voet ,
26 . 4. 2 . The right to the cu stody of the children (supra , p. 37 m ust

be distinguished from the guardianship .

2 According to V .d .K . (Dicta t. ad G rot . 1 . 7 . 9 and Th. 1 18)
a surv iv ing m other even though not appo inted guardian by her

husband
’

s w ill may by her own w ill appoin t co -

guardians to act

w ith the guardians appo in ted by her husband . The Adm in istra

t ion of E state s Act , 19 13 (sec . contemplates the appo in tm en t

ofa tu tor testam en tary by the m other ofa m inor , whose father is

dead bu t leaves the position un defin ed in case the father
’

s will has

m ade prov ision for the guardianship.

7 Van Rooyen v . Werner , ubi sup . ; Jofi
'

e (2 Co . V . Hoskins [1941]
A .D . 43 1 .

2 Adm inistration Of Estates Act , 19 13, secs . 76 and 107 .
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Curators ad litem are appointed to a m inor or insane

person or prodigal , for the purpose of bringing or defending
an a ction , when su ch minor has no other gu ardian or

curator , or when
“

the guardian or curator is a party to
the litigation .

2

The various kinds Of guardian ,
then

,
are : ( 1 ) tutors

testamentary ; (2 ) tutors assumed ; (3) tu tors dative ;

(4) curators nom inate ; (5 ) curators assumed ; (6) curators
dative ; (7 ) curators bonis ; (8) curators ad litem ; and they
are appointed in the ways descri bed .

SECTION 2—WHO MAY BE GUARDIANS

Van der Linden says that some persons are prohibited

from be ing guardians , others may excuse themse lves 2

To the first class he assigns : ( 1 ) persons who are them

selves subje ct to tute la or cura
,

“with whom mu st be

included all persons less than twenty-five (now twenty

One ) years of age ,
although maj ority may have been anti

cipated by marriage or venia aetatis ;
2
(2 ) women

,
except

a mother and grandm other
,
and they only so long as they

have not contracted a second marriage ;
5

(3) creditors and

debtors of the m inor , if the debt is considerable and the

Court sees fit to exclude them .

“

To these the modern law adds : (4) any person who as

witness has attested the exe cution Ofa will whi ch appoints
2 Van

,
der L inden , Judie . P rac . 1 . 8. 3 .

2 V .d .L . l . 5 . 1 .

2 G r . 1 . 7 . 6 .

2 Voet , 26 . 1 . 5 ; V .d .K . 1 12 . Dhanabakium v . Subraman ian

[1943] A .D . at p . 166. May a surviv ing Spou se , though un der age ,

be guardian to his or her children ? Voet , 26 . 4. 2 ; Hall. Cons . v .

2 13 ; Schorer ad G r . 1 . 7 . 1 1 .

5 G r . 1 . 7 . 6 and 1 1 ; Voe t , 26 . 1 . 1 14. In Sou th Afr ica ,

by the Adm in istration of E states Act , 19 13, se c . 83 : ( 1 ) The pro
visions of this Act in r egard to the election and appoin tm en ts of

tu tors and curators Shall apply to m ales and fema les ; 2 ) Le tters
of confirmation Shall not , w ithou t the consent in w r iting Of her

husban d, be gran ted to a w oman m arr ied in comm uni ty ofproperty
or to a w om an m arr ied ou t of communi ty of prope rty when the

m arital pow er of the husband is not excluded .

2 G rot ius is Silent on this po in t . Voe t (26 . 1 . G roenew egen

(ad Cod . 5 . 34. 8) and van L eeuw en (Cens . For . 1 . 1 . 16 . 1 9 ) agree
that there is no absolu te disqu alification . See also Sande , Decie .

Fris . 2 . 9 . l .
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su ch person gu ardian ,
and the wife or husband of su ch

person .

1

The second class includes : ( 1 ) soldiers ,

° 2
(2 ) persons others

already burdened with three guardianships ; (3) persons cwse

may “25

upwards of seventy years of age (4) persons disqualified them

by sickness or infirmity . This list is not exhau stive , nor

by the common law could anyone claim exemption as of
right . In fact

,
the whole matter lay in the discretion Of

the Court .

2 In South Afri ca excuses are unne cessary , for but ln

gu ardianship is at the present day a voluntary office , $ 2
2

;
whi ch no one can be compelled to undertake against his guardian

will . 2 This marks a departure from the Roman -Dutch
common law

,
according to which anyone who was named

guardian wasbound to accept the Office ,
unless excused ,

and

in case of unwillingness cou ld be compe lled to undertake

it by civil imprisonment .

“

SECTION 3—THE POWERS
,
RIGHTS , AND DUTIES

OF GUARDIANS

Without seeking to distingu ish too exactly between the The

du ties and the powers or rights Of guardians , we may

classify their functions of whatever kind under the fol ofguar

lowing heads .

1 . The du ty tofind security. In Holland practice varied ( 1 ) To find
in different localities . Van der Linden says ‘

The practice
security

of guardians finding secu rity is in our law fairly ou t of
u se

,
though where there are weighty reasons for doing so

2 Cape , Act No . 22 Of 1876, see . 4; Transvaal , Ord . NO . 14 of

1903, sec . 4; O .F .S . Ord. No . 1 1 of 1904, sec . 4. In Natal there is

no su ch disqu alification (se e L aw 2 Of 1868, sec . In Ceylon

there is no statu tory provision . Voe t adds to the disqualifications

m entioned in the text : (5 ) a pe rson not sub ject to the jur isdiction
cann ot be tu tor dative (26 . 5 . (6) persons prohib ited by the
will of e ither parent (26 . 1 .

2 G rotius l . 7 . 6 ) says that soldiers cann ot be guardians ; so also

Voet (26 . 1 . Van der Kee ssel (Th. 1 13) and Van der L inden

( 1 . 5 . 1 ) say that they are not disqualified , bu t may be excused.

2 G r . 1 . 7 . 14; Voet , 27 . l . 12 ; V .d .K . 124.

2 l Maasdorp, p. 3 13 Adm in istration ofEstates Act , 19 13, sec .

73
5 G r . 1 . 7 . 15 ; Van L eeuw en , 1 . 16 . 5 ; V .d .L . 1 . 5 . l .

5 V .d .L . 1 . 5 . 3 . Cf. G r . 1 . 9 . l ; Voet , 26 . 7 . 2 ; V . d .K . 134.
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the Cou rt may demand it .

’

Bu t in South Afri ca ,
by the

Adm inistration of Estates Act , 19 13 , sec . 82 , every tu tor
and every curator now gives secur ity

, except only a

testamentary tu tor or a cu rator nominate when : (a ) he
is the parent Of the m inor ; or (b) has been nominated

by will exe cu ted before the commencement of the Act

(October 1 , and has not been directed by the will
to find se curity ; or (c) has been nom inated bywill exe cuted
after the commencement of the Act and the testator has

directed the Master to dispense with se cur ity ; or (d) the
Court otherw ise directs .

2 . Inventory . Gu ardians must make a fu ll inventory

of the estate which they are to adm inister , Or demand
an inventory from a su rviving parent .

1 In South Afri ca

every tu tor and every curator mu st make su ch inventory

within thirty days2 Of the date of his entering on office .

If a guardian fails herein ,
he is liable (besides other

penalties)
“to removal ; as he is, also , if he wi lfu lly omits

items of credit or inserts false items of debt .

2 A surviving

parent who
,
in preparing the inventory, fraudu lently con

ceals any property forfeits his or her interest therein .

“

A sim ilar inventory mu st be made by parent or guardian

in the event Of any property coming to a m inor from any

source whatever
,
e .g. by testament

,
e ither du ring the life

time of both parents or after the death of one or both of
them .

“ The inventory when complete must be de livered
to the Orphan Chamber

,

7
the place Of which is taken in

South Africa by the Master Of the Supreme Court .

3 . Securing minors
’

portions . The next duty of the
2 G r . 1 . 9 . 3 and 8; Van L eeuw en , 1 . 16 . 6 ; Voet , 26 . 7 . 4; V .d .K .

135 ff ; V .d .L . u bi sup . The first dying parent m ay not dispense

the su rv ivor from the du ty ofpreparing an inventory . V .d .K . 137
2 Adm in istration OfE states Act , 19 13, sec . 85 .

2 Ib id . , secs . 108—9 .

2 Voe t , 26 . 7 . 5 .

5 G r . 1 . 9 . 4; V .d .K . 139 Adm in istration of Estates Act , 19 13,
sec . 1 10 .

2 G r . 1 . 6 . 1 and l . 9 . 5 . If a curator nom inate has been ap

poin ted to the property in qu estion , the du ty ofm aking an inven

tory falls on him and not on the paren t . V .d .K . 140 .

7 G r . 1 . 9 . 3 and 8; V .d .K . 135 ff.
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5 . Administration of the ward
’

s property .

2 This includes
the general supervision and management of the minor ’s
estate ,

in which task the guardian must display the

diligence of a bonus paterfami lias .

2 His expenditure mu st

be su ch as is demanded by the interest and credi t of the
m inor

,
regard be ing had to the value of the estate and

the minor ’s position in life .

“He mu st pre serve and secure

the property
,

2
call in and enforce debts,

“ invest in good

secur ities ,
“
and meet the minor ’s liabilities as they fall

due .

7 When the guardianship comes to an end
,
the gu ar

dian must wind up the business ofhis office ,
and is deemed

to remain gu ardian for the purpose .

“ Where there are

more guardians than one , they need not all act ; bu t ,

whether he acts or not , each is responsible for the acts of

every other .

“

6 . Alienation of property . A guardian may ,
in due

course of admin istration , sell
20
or mortgage any m ovable

property under his charge. But the alienation or hypo

thecation of immovable property, except by leave of the

Court ,
1 1 is prohibited . Su ch leave is only given afte r fu ll

2 G r . 1 . 9 . 1 1 ; Van L eeuw en , l . 1 6 . 8; V .d.L . l . 5 . 3 .

2 G r . 3 . 26 . 8; Voet , Comp endium , 26 . 7 . 3 ; 27 . 3 . 4; V .d .L .

1 . 5 . 3 . It seems that in R .L . he w as not requ ir ed to exh ibit more

that the di ligentia quam su is rebus . Bu cklan d, Textbook, p . 1 57
2 Voet , 26 . 7 . 6 ; 27 . 2 . 2 .

2 Voet , 26 . 7 . 8.

5 Voet , ib id .

2 G r . 1 . 9 . 10 ; 3 . 26 . 7 ; Van L eeuw en , 1 . 16 . 8; Voet , 26 . 7 . 10

V .d .K . 153—5 ; Van der Byl db Co . v . S olomon [1877] Bu ch . at

p. 27 per de Villiers C .J. Bu t now inv estm ents are usually made

by the Public Debt Comm issioners under Act 18of 19 1 1 . Ex parte

The M aster [1927] T .P .D . 1 17 ; Ex parte L orentz ND . [1928]
S .W.A . 153 . The pow er of investm ent Of na tural guardians re

m ain s un affected . Wood v . Davies [1934] C.P .D . at p . 256 .

7 Voet , 26 . 7 . 7 .

2 Voet , 26 . 7 . 15 . If the guardianship is determ in ed by the

minor
’

s death, the guardian must render accoun ts and make over

the property to his heir . V .d .K . 159 .

2 G r . 1 . 9 . 1 1 ; Voet , 26 . 7 . 1 ; V .d .L . 1 . 5 . 3 Remun era

tion of guardians , infra , p. 1 15 .

2° G r . 1 . 8. 5 ; Voet , 27 . 9 . 4. G rotius adds :
‘

doch m et henn isse

van de w eeskam er daer de zelve niet en is u itgesloten .

’

Cf. V .d .K .

129 .

22 G r . 1 . 8. 6 ; Voe t , 27 . 9 . 1 . Application must be made in the

first instan ce to the Court of the minor ’s dom icile ; if the property
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inquiry ,
and it was u sual to consu lt the neare st relatives .

1

The measu res proposed must be necessary for payment of

debts, maintenance , or marriage of the ward , or otherwise

to his manifest advantage .

“ The w ord ‘

immovables’ ex

tends to su ch incorporeal rights as
'

are commonly included

unde r the term immovable property, and to the cession

of rights of action relating to su ch property .

“ Alienation

includes any act of the guardian whereby a real right of

the ward is in any way diminished , lost , or abandoned .

2

Failing a judicial de cree (where su ch is necessary) every

thing that takes place in the course Of, or incidentally to ,

su ch alienation is ipso jure nu ll and void .

“ The same

applies if the de cree is shown to have been obtained from

the Court by fraud .

“

The prohibition of the sale of immovables is stated by

Grotius to extend to money put ou t at inte rest and rents .

7

Van der Keessel says that the same ru le ought to be laid

down in respe ct of public Dutch or foreign securities .

“

Voet goes further and adds to the list all movables which

are not perishable in the ir nature (quae servando servari

possunt ) ,
2
as gold , Silver , and jewellery, whereas perish

able movables the guardian not only may se ll
,
but mu st .

“

By some local statutes ofHolland even movables cou ld not
be sold except by public au ction and after notice to the

Orphan Chamber (unless this were expressly excluded) .
22

is Situ ated in another ju risdiction , it may be n ecessary to apply to

the Court Of the locus rei sitae as w ell . Voet , 27 9 . 5 ; Es: p
’

arte Uys
[ 1929] T .P .D . 443 ; Ex parte Ford [1940] W .L .D . 155 . In Ceylon

it has been held that a pow er to m ortgage cann ot be conferred by
w ill . Girigor ishamy v . L ebbe M ar ikar ( 1928) 30 N.L .R . 209 .

2 Voet , 27 . 9 . 7 ; and the w eeskam er . V .d .K . 13 1 .

2 Voet , 27 . 9 . 7—8.

2 Voet , 27 . 9 . 2 .

2 Voe t , 27 . 9 . 3 ; Sande , de prohib. r erum a liena t. l . 1 . 47 . This

covers a lease in longum tempus . Breytenbach v . Frankel [19 13]
A .D . at p. 402 . Bu t short leases are perm itted and bind the w ard

even after major ity . Sande , Decie . Fr is . 2 . 9 . 22 ; Voet , 19 . 2 . 17 .

5 G r . 1 . 8. 6 .

2 Voet , 27 . 9 . 9 .

7 Renten ende pachten . G r . 1 . 8. 6 .

2 V .d .K . 130 .

2 Of. God. 5 . 37 . 22, 6 .

2° Voe t , 27 . 9 . l .

22 G r . 1 . 8. 5 ; Van L eeuw en , 1 . 16 . 8; V .d .K . 129 ; Rechts . Obs .

ii . 13 .
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In the case Of immovables too the sale must be by public
au ction .

1

In South Afri ca by the Administration of Estates Act
,

19 13 , sec . 87 , nb tutor and no curator (other than a tutor
testamentary or a curator nom inate du ly au thorized

7

thereto by the will or deed under which he has been
appointed ) Shall alienate or mortgage any immovable
property be longing to a m inor unless the Cou rt or , when
the Master is satisfied that the immovable property does
not exceed thr ee hundred pounds in value

, unless the

Maste r authorize the alienation or mortgage of su ch pro
perty . But the Master may au thorize the mortgage of im
movable property belonging to a m inor to an extent not
exceeding three hundred pounds, if satisfied that the

mortgage is ne cessary for the preservation or improvement
of the property , or for the payment Ofexpenses ne cessarily

incurred in connexion therewith , or for the maintenance

or edu cation of the m inor . The same Act by sec . 86 saves

the common law as regards the powers and duties of

tutors except so far as they are affe cted by that Act .

The ward ’

s rem edies in respect of unau thorized a liena

tion are two : against the tutor and against the alienee .

Aga inst the first he has the actio tu te lae directa . From the

second he may vindicate the property (together with all

fruits, if the defendant
’

s possession is mala fide ; bu t if

it is bona fide , together w ith fruits existing at the time

of action brought ) . If, however , the purchase—money has
been re ce ived and applied to the minor ’s use , it mu st be

refunded with interest as a condi tion precedent of the

return of the property .

“ A sale of immovable property

made by a m inor withou t judi cial decree and without his

guardian ’

s au thority cannot be impeached on behalf of

su ch minor , when the minor has false ly represented him

self as Of full age .

“

An alienation void ab initio may be ratified on full age .

Ratification is express or tacit .

2 When ratification has

2 G r . 1 . 8. 6 ; Van L eeuw en , l . 16 . 9 .

2 Voet , 27 . 9 . 10 .

2 Voe t, 27 . 9 . 13
2 Voe t , 27 . 9 . 14.
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however , the ir right to restitutio in in tegrum ,
if they have

been prejudiced thereby ; which right they mu st prose cu te

within four (now thr ee ) years after attainin g maj ority.

1

It seems that aguardian who has contracted nomine pu

pi lli is himse lf alternatively liable to the other contracting

party ;
2
though if the contract was a proper one , he will

be entitled to an indemnity from the estate . A ward is

not bound by a donation made by his guardian or by a

release of a manifest right .

“

10 . Au thorizing the minor
’

s acts . Finally, the gu ardian
‘interposes his au thority’, that is , assists and represents
the minor in all transactions , and in particular , as has

been seen ,
represents him in Court .

‘Au thority in Roman

L aw meant a present consent to and approval of what is
done by the ward , but in the modern law a subsequent

ratification wi ll have the same effe ct as a contemporaneou s

au thori ty .

2 Where there are several cO -tutors the author

ity of one alone is generally sufficient .

“ If the guardian

withholds his au thority the Court will in a fit case compe l

it .

“A male or female m inor upwards of fourteen or twelve

years of age requi res no au thority to make a will ,
7
nor is

a marri age contracted without au thority Of the guardian

invalid .

“

Thus far the powers, rights, and duties of the guardians

of m inors . Sin ce the functions of the curators Of lunatics

carelessly ? D ig. 26 . 7 . the w ard is not liable , except : ( 1 ) to
the extent ofhis enr ichm ent ; (2 ) in the absence ofenr ichm en t only
if the guardian is solven t , so that the w ard can have recourse

again st the guardian
’

s estate ; and the w ard can always free himself

by ceding his actions against the guardian . G r . 3 . l . 30 ; Voe t ,
26 . 9 . 4.

2 Cod . 2 . 52 7 pr . ; Voet , 44. 3 . 6—7 ; supra , p. 49 .

2 Voet , 26 . 9 . 3 ; bu t generally only dur ing the continuance of

the guardianship . Cf. Cod. 5 . 39 . l .

2 G r . 3 . 1 . 30 and 3 . 2 . 7 unl ess it be a remuneratory donation .

G r . 3 . 2 . 3 . G u ardians may make a novation in the nam e of the ir

w ards , if for the w ards
’

benefit (Voe t . 46 . 2 . 8) and may com

promise on behalf of their w ards prov ided they do not thereby
effect an alienation of the w ards

’

property . V .d .K . 5 17 .

2 Voet , 26 . 8. 1 .

5 Voet , 26. 8. 7 .

5 Voet , 26 . 8. 8, i .e . mor ibus . It w as otherw ise ju re civili . D ig.

26 . 8. 17 .

7 G r . 1 . 8. 2 .

2 G r . 1 . 8. 3 ; supra , p. 6 1 .
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and interdi cted prodigals are generally similar ,
2 it is un

necessary in an elementary treatise to make them the

subject of special discu ssion .

SECTION 4—ACTIONs ARISING OUT OF GUARDIANSHIP

Two actions arise out of guardianship ,
the one by the The actio

ward against the guardian (actio tute lae dir ecta ) , the other
by the guardian against the ward (actio tute lae contraria) . and con

The first 18 available to the w ard and his he irs“against
mm

the guardian and his he irs ,
“
and again st each guardi an i n

solidum (saving that on satisfaction by
'

one the others are
re leased) , requ ir ing him to render an account Ofhis admini

stration ,

‘2 to transfer everything which by virtue of the
guardianship has come under his control

,

“
and to make

good all losses caused to the minor by his badmanagement .

The contrary action lies for the guardian and hi s he irs“

against the ward and his he irs
“

to be indemnified for

expenses and loss incidental to his office ,

7
and to recover a

reasonable recompense for his time and trouble .

2

In the Roman L aw these actions lay only afte r the
termination of the guardianship ,

“bu t In the modern law

they may be brought dur ing its continuance .

20

The statement made above that each tu tor is liable in Extent

solidum must be understood subject to the law as to the

benefit of excussion and the benefit of division . Where liability .

one tutor alone has acted he mu st be sued before the

rest , who otherwise can plead the beneficium excussionis .

2 G r . l . 1 1 . 5 ; Voet , 27 . 10 . 5 ff.
2 Voet , 27 . 3 . 4; also to the hu sband of a m in or against her

form er guardians and in som e cases to creditors .

2 Voet , 27. 3 . 5 ; or other su ccessors .

2 Voet , 27 . 3 . 7 .

5 Voet , 27 3 . 8; in cluding claim s ar ising ea: contractu . G r . 3 . l . 38.

Bu t the eman cipated w ard m ay su e in respect of su ch claims

w ithou t cession of the right of action . V .d .K . Dictat . ad loc . ;

D ig. 26 . 9 . 2 .

5 Voet , 27 . 4. 2 .

7 G r . 3 . 26 . 10 ; Voet , 27 . 4. 3—7 .

2 V .d .L . l . 5 . 6 . In the Roman L aw the office of tu tor w as

unpaid. Dig. 26 . 7 . 33 , 3 . In R .
-D .L . a reasonable remuneration

w as allow ed except to parents . G r . 1 . 9 . 1 1 ; Voet , 27 4. 12 . The

am oun t w as usually fixed by local statu tes . V .d .K . 156 .

2 Dig . 27 . 3 . 4pr . and 27 . 4. 1 . 3 .

2“ G roen . de leg. abr . ad Dig. 27 . 3 . 4.



1 16 THE LAW OF PERSONS

Where more than one tu tor have acted ,
any one of the

acting tu tors may be sued , but by pleading the beneficium

divisionis can divide his liabili ty with the other tu torswho

were solvent at the earliest time at which the pupil cou ld

properly have sued . Where different duties of admini

stration have been assigned by the testator , or the judi

cial authority , between several tutors
,
each is, generally

speaking , liable only for his own particu lar sphere of du ty .

1

In addition to the above actions the Roman L aw gave

various other remedies or secu rities to the m inor
,
more

particu larly : ( 1 ) an action ‘

for separation of accounts’

(rationibu s distrahendis) ;
2

(2 ) an action against the magi

strate by whom the guardian had been appointed ;
3

(3)
the crimen su specti

“for the removal of guardians on the

ground of m iscondu ct actu al or anticipated ; (4) a tacit

hypothe c upon the guardian ’

s estate .

5

The action ‘

rationibu s distrahendis
’

,
which was as old

as the Twelve Tables,
6
applied only to those who du ring

the ir adm inistration had carried off something from the

ward ’

s estate .

7 It lay for tw ice the value of the thing

taken . Voet seems to treat this remedy as still existing , bu t

Groenewegen says that the penalty of double was di su sed .

8

In the Roman Law a subsidiary action lay in certain

cases aga inst the magistrates, when the ward had failed to

obtain satisfaction from the guardian appointed by them .

9

Whether this action subsisted in the Roman -Dutch L aw
was mu ch debated . Voet and others1 0 a llow ed it in case

1 G r . 3 . 26 . 9 ; Voet , 27 . 8. 6 .

‘With regard to losses occasioned

by om issions, a ll the gu ardians are liable in solidum , and, though

they m ay cla im the ben efit of div ision as b etw een them selves , are

not entitled to the benefit of excu ssion .

’

l Maasdorp, p. 334;

Niekerk v . Niekerk ( 1830 ) 1 Menz . 452 .

2 D ig. 27 . 3 . l . 19 ; 27 . 3 . 2 .

3 Dig. 27 . 8. 1 ; God . 5 . 75 . 5 . Inst . 1 . 26 pr .

5 Cod . 5 . 37 . 20 (Constantin e , A .D .

D ig. 26 . 7 . 55 , 1 .

7 D ig. 27 . 3 . 2 .

8 G roen . de leg. abr . ad D ig. 27 . 3 . 2 and God . 9 . 47 (ru br ic) .
9 In st . 1 . 24. 2 .

1° Van L eeuw en , 1 . 16 . 4, and Decker
’

s note ; Cens . For . 1 . l . 1 7 .

4; Voe t , 27 . 8. 5 ; G roen . de leg. abr . ad Inst . 1 . 24. 4 Vinn iu s , ib id. ;

V .d .K . 770 .
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tinne e ither absolu te ly or with respe ct to the immovable

property of the ward ;
1
(5 ) venia aetatis ;

2

(6) arrival of

time or cessation of purpose , when the guardianship was

created for a limited time or purpose ;
3
(7 removal4 or re

lease of the guardian by the Court (8) absence of the ward
“

for a prolonged period , su ch as furnishes a preem ption

of death
,
in which case his property is divided amongst

testamentary or intestate heirs, security being given

for its return in the event of the ward ’s reappearance (9 )

(in South Afr ica ) the insolvency of the guardian
7
and

,
so

far as concerns the property, of the ward .

“

1 Cr . 1 . 10 . 2 . In Vedeski V . Vedeski [ 1923] W.L .D . 3 1 Morice

A .J . he ld that where a w om an had a cu rator bonis , appointed to

m anage her affa irs on the ground of her prodigality , the cur ator

ship w as not determ in ed by her ma rr iage in comm un ity .

G r . 1 . 10 . 3 . Bu t this doe s not carry the right to alienate im

m ovables except by leave of the Cou rt . Supra , p. 45 . According
to the m odern practice the Court does not assum e the pow er to

declare a m in or to be a m ajor in law , bu t the Cape Courts have

in several cases m ade an order releasing a m in or from tu te lage .

Supra , p . 45 .

3 G r . 1 . 10 . 6 .

G r . 1 . 10 . 4; Voet , 26 . 10 . l—4; V .d.K . 162 ; The JVIaster v .

Edgecombe
’

s Exors . [19 10] T .S . 263 .

G r . 1 . 10 . 5 , and Schorer
’

s note ; V .d .K . 163 .

Supra , p . 90 , n . 7 .

7 Supra , p. 1 17 .

8 l Maasdorp, p. 340 .



VI

UNSOUNDNESS OF MIND—PRODIGALITY

IN the last chapter we saw that curators dative are Unsound
appointed by the Court for insane persons, and (after in

“ 88 °f

terdi ction ) for prodigals . It is tempting to speak of un
soundness of mind as constituting a status ; but it wou ld
not be correct to do so ,

for mental unsoundness is not

necessarily permanent or constant , and the question which
must be answered is not ,

‘Has the man been declared
mad ?

’

bu t
,

‘Was he , in fact , incapable of understanding
the particu lar transaction which is brought in issue ’1 If
the answer is negative the transaction stands . This has
been applied to a marriage contracted by a man against
whom a lunacy order was still in force , who was found to
have been at the time of marriage of sound mind and full
understanding .

“ In the contrary event the transaction is
wholly void“for ‘ fur iosu s nu llum negotium gerere potest

, Furiosus

qu ia non inte lligit qu id agit ’ . The same principle appliesgggci
l

t

l

i

l

i

l

im

to any other form of mental alienation .

“ It is immaterial gerere

that the other party to the transaction was unaware of the p
om“

condition of the person with whom he was dealing . The

ru le , however , admits two qualifications : ( 1 )
‘

The Roman Qualifica

Dutch law ,
while denying the capacity of an insane personaz

ale

as;
to bind himself by contract , recognizes the equ ity of allow
ing a person who has in good faith expended money on

1 Prinsloo
’

s Cu rators bom
’

s v . Crafi
'

ord cfx: Prinsloo [1905] T .S .

669 ; Pheasant v . Warn e [1922] A .D . at p . 488; Est . Behne v .

Rehne [1930] O .P .D . 80 Pienaar V . P ienaar
’

s Cu rator [1930]
O .P .D . 1 7 1 .

Prinsloo
’
s Curators v . Crafiord, ubi sup . In English law a

lunatic so foun d by inqu isition is incapable ofm arr iage . Hailsham
xvi, sec . 844. This is perhaps the only case in which the law recog
nizes a status of insan ity .

3 Ins t . 3 . 19 . 8; G r . 3 . 1 . 19 ; (Ceylon ) Soysa v . Soysa ( 19 16) 19
N.L .R . 314.

As to drunkenn ess see G r . 3 . 14. 5 ; Voet , 18. l . 4; M anning
Wax v . Hea thcote

’

s Trustee [19 15] B .D .L . 81 Essalcow v . Galbraith

[19 17] O .P .D . 53 .
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behalf of a lunatic to have his expenses recouped .

’1
(2)

‘Where acts have been done on behalf of an insane person
by virtue of a power of attorney [or other mandate ] given
by him before he .was bereft ofhis reason , there are autho
rities (su ch as Digest 46 . 3 . 32 ,

and Pothier on Obligations
,

sec . 81 ) from whi ch it might be fair ly inferred that want of

knowledge regarding the principal ’s change of condition
wou ld prote ct persons dealing with the agent . The power

is revoked by reason of the insanity ; bu t if the pow er held

ou t the agent as a person with whom third parties might
contract as su ch until they rece ive notice of the revocation
of the authority ,

the ir knowledge of the insanity wou ld

have an important bearing on the ir ri ght to re cover upon

a contract thu s made . That wou ld ,
however , be a very

different matter from saying that an agent appointed after

the insani ty of the principal cou ld
,
under the Roman

Dutch law ,
validly bind su ch principal . ’2

The condi tion of the prodigal after interdi ction and

public notification thereof may corre ctly be described as

a statu s . Until the interdict has been removed and the

removal notified he is for most pu rposes subje ct to the

same legal incapacities as a minor
,
and

,
like the m inor

,

can withou t his curator ’

s au thori ty enter into a contract

which is sole ly advantageous .

“

1 M olyneux v . Nata l L and and Colonization Co . [1905] A .O. 555

in appeal from Natal (24N.L .R . 259 ) per Sir Henry de Villiers , at

569 .p
2 Ib id . at p . 563 . The P C . judgm ent in Appeal is reprodu ced in

26 N.L .R . 423 .

G r . 1 . 1 1 . 4; Voet , 27 . 10 . 6 seq. A s to marr iage and consent

to the m arr iage of the ir children vide supra , p. 6 1 , n . l .
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of individuals (its governing body) or through other per
sons or groups ofpersons properly authorized , whether per
manently or for the particu lar work in hand . Corporation

'

s

derive the ir existence from the State , thr ough being created

by a special act of the Legislature (or by the prerogative of
the Crown ) or under the provisions of a general Act , as is
the case with m ost trading companies ; or through be ing
re cognized by the Legislatu re withou t special creation .

1

A corporation ceases to exist : (a ) when it has been called

into existence for a lim ited time and that time has expir ed

(b) when all the individuals composing it (corporators) are
dead—if only one member survives it seems that the cor

poration still continues in hi s person (0 ) when the mem

bers (and in the absence of contrary provision the maj ority

of members voting ) resolve that the corporation shall be
dissolved

,
provided that in the particular case su ch mode

of dissolution is not forbidden or excluded by law or by

the constitution of the corporation ; (d) when any other

event occurs whi ch the law prescribes for the dissolution

of the corporation in question . With these few words on
the nature of corporations in general we leave the student

to pu rsue the subje ct , as he may find desirable , in the

system of law whi ch part icu larly concerns him .

1 The decision in M orrison v . S tandard Bu ilding Society [1932]
A .D . 229 does not go further than this . (Registered Bu ilding
Societies are now in corporated by the Bu ilding Societies Act ,

1 934, and no unr egistered society may carry on busin ess . ) There
are , no doubt , other cases in which the Cou rt has attr ibu ted som e

of the consequ ences of ju r istic indiv iduality to unincorporated

bodi es, not too happily term ed
‘

volun tary corporations
’

; thus ,

lately , to
‘

The Salem Party of Settlers
’

(Ex parte Gardner [1940]
B .D .L . 17 In the presen t state of the law it is not possible to

say when an association is a
‘

voluntary corporation
’
. Prof.

Wille says that it becom es su ch
‘

by v irtu e of its having exercised,

for a substantial period, the essen tial character istics of a corpora

tion
’

(Principles, p . Bu t I have not found any suggestion

of this in M orrison
’

s Case . See ,
further , L eschin v . Kovno S ick

Benefit S ociety [1936] W.L .D . 9 .

D ig. 3 . 4. 7 , 2 .
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BOOK II

INTRODUCTION

THE Roman institu tional writers make the L aw of Things
the se cond division of the Jus Privatum . Under this head
are in cluded : ( 1 ) Ownership ,

and Modes of Acqu isition ;

(2) Proprietary rights less than ownership
, su ch as Servi

tudes ; (3) Inheritance ; (4) Obligations . What the common
element is which makes these topics all referable to one

branch of law is not at once apparent . Probably it is
ownership . The true point of contact between the various

res seems in reality to be the fact that whoever has a res

is actually or prospective ly somu ch the better off.

’1 Grotiu s

defines things as whatever is external to man and in any

way usefu l to This
,
however

,
is not wide enough ,

for
‘

thing ’

in its legal significance includes not mere ly

material things bu t also rights over material things (ju ra

in re) and rights to services (jura in personam ) . Voet
’

s

definition of res as
‘

everything of whi ch the Courts take

cogni zance ’3 is perhaps to be preferred . It is
,
however ,

unprofitable to labour to define what is scarce ly definable .

In the following pages we follow modern practice and

treat as separate and principal divisions of the L aw : the

L aw of Property ,
the L aw of Obligations , and the L aw

of Su ccession . The subject of this Book is the L aw of

Property
,
which wi ll include own ership and real rights

connected with or derived from ownership . We shall speak

of : 1 . The meaning of ownership ; 2 . The classification of

things ; 3 . How ownership is acqu ired ; 4. The incidents

and kinds of ownership ; 5 . Possession ; 6 . Servitudes ;
7 . Mortgage or Hypothec .

1 Moyle , Justin ian
’
s Institutes , p. 187 .

G r . 2 . 1 . 3 : Zaken n oem en wy hier al w at daer is bu iten den

m ensch , den m ensch e en ichs in ts nu t zijnde .

Voet (E lem . Ju r . 2 . l . Res est omn e id de qu o jus dicitur .

Ju s namqu e dicitu r inter pe rsonas, de rebus , aux ilio actionum .
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126 THE LAW OF PROPERTY

wou ld be m isleading , unless the degree of ownership of
each of us were on every occasion exactly specified , it is
u sual to speak of one of u s only as owner of the thing and
as having a restricted ownership in it

,
while the other

is spokenof as owner of the right
,
and as having a right

of possession ,
a right of use and enj oyment

,
a right of

alienation , in or over the property of another . Hereupon
the question arises which of two or more su ch competitors
is to be regarded as owner , which not

‘

as owner . The

answer depends not so mu ch on the extent of the right
or of the profit derived from it as on the consideration

where the residue of rights remains after the dedu ction

from fu ll ownership of some specific right or rights of

greater or less extent . Thus, if I give you a right of way
over my field , clearly your right is spe cific and limited

,

m ine is unlim ited and residuary .

1 I therefore am owner ,

you not . The same applies if you have the u su fru ct of

property, the residuary rights over which are vested in me
,

or even if you have an inheritable r ight of the kind termed

emphyteusis .

“ In all these cases the dominium remains in

me
, bu t in the two last , be ing redu ced to a mere shadow ,

at all events for the time , it is bare ownership (nuda

proprietas ) , i .e . ownership stripped of its most valuable

in cidents . All the above -mentioned rights , it must be

noted
,
whether greater or less, are rights of property , and

as su ch prote cted by appropriate remedies against all the

world (jura in rem) ; but whi le the residuary r ight
,
how

ever redu ced
,
is a right of ownership (dominium—jus in re

propria ) , the spe cific r ights, however extended , are rights

inferior to ownership (jura in re aliena ) . Su ch ,
at least , is

the analysis commonly accepted . Grotius, however , u ses

the word eigendom (ownership ) in a wider sense ; for he

includes under it both dominium (stricto sensu ) which he

distingu ishes as volle eigendom—dominium plenum ,
and

ju ra in re aliena whi ch he distingu ishes as gebreckelicke

1 G r . 2 . 33 . 5 .

G r . 2 . 33 . l Dig. 6 . 3 . l : Qui in perpetuum fundum fru endum

condu xerun t a mun icipibus, quamvis non efiiciantu r dom ini , &c .

'
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eigendom
—dominium minus plenum .

“ In the following

pages when we u se the word ‘ ownership we mean e ither

complete ownership or the residuary right which remains

in a person after dedu ction from his ownership of spe cific

portions of ownership vested in another or

G r . 2 . 3 . 9 .



The air .

II

THE CLASSIFICATION OF THINGS

WHEN we speak of the classification of things , w e mean

the ir classification according to the legal system whi ch
we are examining . In the Roman -Du tch system things
are classified , first , according to the ir relation to persons

,

i .e . in regard to the qu estion whether they are or are not

Objects of ownership ; and secondly, according to the ir
nature

,
as corporeal and incorporeal

,
movable and immov

able .

“ The Significance of these distin ctions will appear
from the sequel .

THING S AS OBJECTS OF OWNERSHIP . Justinian distin

gu ishes things as (a ) res communes
, (b) res publicae , (c)

re s universitatis, (d) res nu llius, (e) res singu lorum .

“ These
categories have little scientific value

,
bu t will serve as a

basis of classification .

To the class of things common , i .e . common to allman

kind
,
are referred the air

, flowing water
,
the sea ,

and the

sea -shore .

“ The class of things public includes harbours,
4

public rivers or lakes,
“
and public roads .

“ In the Roman

view the above classes of things cannot be owned e ither

by individuals or by corporations . Thu s, the air is not

susceptible of ownership , bu t it is not inconsistent with

this that a landowner has certain
'

rights in respect of the

air in cumbent on his land , so that , e .g. he may requ ire his

neighbour not to proje ct his bu ilding into it .

7

G r . 2 . 1 . 4.

Inst . 2 . 1 pr . ; G r . 2 . 1 . 16 ; Voet , l . 8. 1 ; (a ) (b) (c ) and (d) are
sa id to be extra nostrum patrimon ium , i .e . legally in capable of

be ing owned, or acqu ir ed by a pr ivate person . Other things are

in nostro patrimon io . Inst . loc . cit .

Inst . 2 . l . 1 ; D ig. l . 8. 2 ; G r . 2 . l . 17 and 21 ; Voet , l . 8. 3 .

Inst . 2 . 1 . 2 .

G r . 2 . 1 . 25—8; Van L eeuw en , 2 . l . 12 .

‘Herew egen .

’

G r . 2 . 35 . 9 ; Cens . For . 1 . 2 . 14. 34; Stockmans,

Decis . Brabant. no . 85 .

7 G r . 2 . 1 . 23 2 . 34. 8. As to a ir craft see ActNO . 16 . of 1923, sec . 9 .
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su ch they cannot be private ly owned , but may be used and

enj oyed by all members of the communi ty for navigation

or fishing .

“Amongst public rivers the Roman -Du tch Law
,

following the feudal law ,
di stinguished further between

( 1 ) navigable rivers and their tributaries , (2 ) other public

rivers .

“The former class fe ll under the head of regalia ,

“with

the resu lt that fishing in navigable rivers and other inland

navigable waters was not permitted without licence from

Government .

“ Thi s distinction is of little or no importance

at the present time
,
for in the modern law the prerogative

of the Crown extends to all public rivers and streams .

“

Whatever has been said as to the rights of the public in
public riversmu st be understood subje ct to the qualification

that no person may exercise his right improperly to the
public detriment . Accordingly an interdi ct lies to prohibit
interference with navigation or the flow of the stream .

“

Voet , 1 . 8. 8.

This distin ction appears already in the Rom an L aw in con

nex ion w ith the topic of leading w ater . Dig. 43 . 12 . 2 ; Voet ,
1 . 8. 9 J

L ib . Feud . II . 55 ( 56 ) (constitu tion of. Frederick I of
G udelinu s , de ju re novissimo , 5 . 3 . 5 ; G roen . de leg. abr . ad Ins t .

2 . l . 2 ; Vinniu s ad Inst . 2 . 1 . 2 , sec . 3 ; G r . 2 . 1 . 25—7 ; Huber ,
Heedensdaegse Rechtsgeleertheyt, 2 . 1 . 17—19 ; Voet , 1 . 8. 8 and 9

49 . 14. 3 .

G r . 2 . 1 . 25—7 ; Van L eeuw en , 2 . 1 . 13 ; Voet , 1 . 8. 9 ad fin . ;

41 . 1 . 6 ; bu t rod-fishing was allow ed . G r . 2 . 1 . 28. The r ight of

ferry (veer -recht ) also was included under the head of r egalia .

P rovincia l Adm in istra tion V . John Adams and Co . [1929]
O .P .D . 29 . On the sub ject of ferries reference may be made to

F . A . Hollem an , Rechtsgeschiedenis der Heerlijke Veren in Holland,

a thesis presented for the degree of doctor ju ris , L e iden , 1928.

This se ems a legitim a te inferen ce from Van Niekerk
’

s case . By
Du tch Law regalia , speaking genera lly , w ere inalienable (Resolutie
van de S taten van Hollandt, 1 5 Septembe r , 1620 , 3 G .P .B .

and in this connex ion the distinction indicated in the text m ay
still ex ist

‘Withou t expressing any View upon the position of

nav igable r ivers it w ill be sufficient to say that the Crown m ay
validly include in a gran t of land the bed of a non -navigable

public stream
’

(per Inn es C .J. in Van Niekerk’

s Case at p . 373 )
and

‘

when once property is shown to be r iparian
—tha t is , to run

up to the natural boundary of the r iver—then it lies upon him

who conte sts its extension to m idstream to Show that it stops at

the bank
’

(p. For Ceylon see Wan igatunga V . S inno Appa

( 1925 ) 27 N.L .R . 50 (the bed of a public stream belongs to the

Crown ) . D ig. 43, tits . 12 and I3 .
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The phr ase res nullius is used in the Roman L aw in Res

three distinct senses ( 1 ) Res communes are said to be res “mu“

nu llius and humani juris ; (2 ) Res sacrae
, re ligiosae and

sanctae (churches, graveyards, city wa lls) are res nu lliu s

and divin i or quasi divini juris (3) Things ownable , bu t

unowned , are res nullius
“
and may be acqu ired by occupa

tion . With regard to the second of these classes, which

alone here concerns u s, it is sufficient to say that it has no
place in Roman -Dutch L aw , since all the things comprised

in it are owned e ither by corporations or individuals or by

the State .

“

Passing over things ownable ,
but unowned in fact , of Res uni

which we shall speak hereafter , we come to the last two

classes in Justinian ’

s division ,
viz . res universitatis and lorum .

res singu lorum . The first class comprises things owned by

towns, villages, and similar societies or by corporations .

“

The second class comprises things owned by individuals .

This distinction seems to be a distin ction not of things,
bu t of persons ,

i .e . according as they are (a ) artificial or

juristic persons ; or (b) natural persons .

THING S ACCORDING TO THEIR NATURE . Things are Things

further classified according to their nature as corporeal

and incorporeal . Corporeal things can be tou ched , e .g .
nature :

land
,
houses, cattle ,

clothes .

7 Incorporeal things consist

in a right
,
as servitude , inheritance , obligations, debts, corpo ra“

actions, rents .

Again
,
things are divided into immovables and mov immov

ables .

9 This is properly a classification of corporeal

things ; bu t in law most incorporeal things are deemed

See Kotze s Van L eeuwen , vol . i, p . 148 (translator
’

s note ) .
Voe t , 1 . 8. 1 . Inst . 2 . l . 12 ; G r . 2 . 1 . 50—2 .

G r . 2 . 1 . 15 ; Van L eeuw en , 2 . l . 9 ; G roen . de leg. abr . ad Inst .

2 . 1 . 8and 9 ; Cape Town Wa terworks Co . V . E lders
’

Exors . ( 1890 )
8S .C. 9 .

G r . 2 . 1 . 3 1 if. Voet , 1 . 8. 10 . The State (or what com es to the

sam e thing, the fiscu s ) m ay , ofcourse , own property quaindiv idu al .

Property so owned is not properly Speaking res publica . It is in

pecu nia popu li , not publica usu i destinata . D ig. 18. 1 . 6 pr . ; G r . 2 .

G r . 2 . 1 . 10 ; Voet , 1 . 8. 1 1 .
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to be comprised under immovables or movables .

1 This

division ,
therefore , be comes the prin cipal basis of classi

fication . Where , however , the context requ ires it
,
in

corporeal things ‘form a third and separate class by

themselves .

“ The class of things immovable comprises

not mere ly things physically immovable
, bu t also some

movable and in corporeal things , whi ch are deemed to be

immovable and are governed by the law of immovables .

The class of things movable comprises not merely things
physically movable

,
bu t a lso some incorporeal things

whi ch are deemed to be movable and are governed by

the law of movables . Imm ovable“ things and things

deemed to be immovable are : ( 1 ) land and houses ;4

(2 ) things natur ally or artificially annexed to or associated

with land and hou ses“ (under this head fall grow ing

trees and fru its ; m inerals , stones, &c . ; certa in movables

ann exed to hou ses even though temporar ily removed ;
certain movables not annexed to ,

bu t enj oyed along with
,

land and hou ses or destined for perpetual u se therewi th )

(3) praedial servitudes ;
7

(4) personal servitudes over im

movables ;8 (5 ) actions in rem directed to the re covery of

immovables ;
9

(6) annual rents charged on land and (7 in

the modern law , leases of immovable property SO far as

they create rights in rem ;
1 1
(8) other real rights over land

Voet , l . 8. 18; E x parte M aster of the Supreme Cou rt [1906]
T .S . 563 .

Voet , 1 . 8. 29 ; V .d .K . 178—9 ; Ex parte Cronwr ight
’

s Exore .

[1938] C.P .D . 236 .

Ontilbae r Ofte onr oerbaer ; res imm obiles . G r . 2 . 1 . 12 .

G r . 2 . 1 . 13 :Wat ae rd Ofte naghel vas t is, w erd ghehou den als

een gevolg van het ontilbare ; Voet , l . 8. 13—14. Rex V . M abu la

[1927] A .D . 159 . Van L eeuw en (Cens . For . 1 . 2 . 1 . 4) adds title
deeds. For Ceylon see B rodie V . A ttorney

~ Genera l ( 1903 ) 7 N.L .R .

81 . Voet , u bi sup .

7 Voe t , l . 8. 20 .

Voet , ibid . Voet , 1 . 8. 2 1 . Voe t , l . 8. 24.

Collins V . Hugo ( 1893 ) Hertzog 176 per Kotze J Ex parte

M aster of the Supreme Cou rt [1906] T .S . 563 ; infra , p . 161 . By
the Deeds Registr ies Act No . 47 of 1937 , sec . 102 ,

‘

imm ovab le

property
’

in cludes :

(a ) An y registered lease of r ights to m in erals ; and (b) any
registered lease of land which, when entered in to , w as for a period

ofnot less than ten years or for the natur al life of the lessee or any

other person m entioned in the lease , or which is renewable from
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of the immovable property of m inors ;1 (4) the process of
execution upon immovables differs from the process of

execu tion upon movables .

“

The above distihctions
,
though a usefu l guide ,

are not in

variably conclusive . A thing may ,
for instance , be treated

as immovable for some purposes bu t not for all . Thus a

mortgage of land
,
like a sale or other alienation

,
requ ires

to be solemnly execu ted and registered if it is to bind

third parties
,
and so far resembles immovable property

,

“

but is, neverthe less, as w e have seen
,
in other respe cts

classed with movables .

AS to things annexed to land or hou ses
,
or what are

commonly called fixtures, the question whether they have

be come immovable through annexation by human agency

depends upon the circumstances of each case .

‘

The thing

must be in its nature capable of acceding to realty
,
the re

must be some effe ctive attachment (whether by mere

weight or by physical connexion ) , and there mu st be an

intention that it Shou ld remain permanently attached ’

;

and
‘

the intention requ ired (in conjunction with annexa

tion ) to destroy the identity ,
to merge the title

,
or to

transfer the dominium of movable property must surely

be the intention of the
1 Op. c it . , cap . xv iii , se c . 1 ; supra , pp. 49 , 1 10 .

Op. cit . , cap . xx , sec . 7 ; Van der L inden , Verhande ling over de

Judicieele Practijcq, book iii, chap . V i ; Nathan , Common L aw of
S ou thAfrica , vol . iv , pp . 2206 if. A judgm ent creditor must excuss

the m ovable property of his debtor before proceeding aga inst the

imm ovables : Cape Ru les of Cou rt, Ru le 36 ; Hart V . L ennox [1926]
W.L .D . 2 19 . As to the incapacity ofa gu ardian to take imm ovable

property under the w ill of his ward see below , p . 364. The di s

t inction is also of importan ce in in solvency , in constru ing w ills,

contracts and m ortgages, and in determ ining the in cidence of

t ransfer du ty , rates and taxes .

Voet , 1 . 8. 27 .

4 M acdona ld L td . V . Radin N. 0 . dcPotchefstroom Dairies [19 15]
A .D . at pp. 466—7 per Inn es C.J . ; Gau lt v . Behrman [1936]
T .P .D . 37 ; (Ceylon ) Tissera V . Tissera ( 1940 ) 42 N.L .R . 60 .



III

HOW OWNERSHIP IS ACQUIRED

IN this chapter we deal with the acquisition and extinc Modes of

tion of ownership 1n corporeal things and principally with fig?
the legal modes of acqu isition of ownership ,

i .e . the pro corporeal

cesses which
,
in law ,

make a thing mine . The modes of
“lung“

acqu iring and losing ownership of incorporea l things will

be considered in connexion with the various incorporeal

things of whi ch we shall speak hereafter . The modes of

acqu isition of corpore al things, i .e . of single things (rerum

singu larum)—for with acqu isition per universitatem we

are not now concerned— are principally the following : viz .

( 1 ) occupation ; (2) accession ; (3) specification ; (4) tradi

tion or delivery ; (5 ) prescription . We Shall speak of these

in order . Since the Du tch treatment of m odes Of acqu isi

tion close ly follows the Roman L aw
,
we Shall credi t the

reader with a knowledge of the first title of the second

book of Ju stinian ’

s Institu tes and lim it ourse lves to re

ca lling the heads Of classification therein contained
,
and

to dire cting the attention to some particu lars in which the
Roman Du tch Law presents featu res of pe culiar interest .

I . Occupation may be defined as the lawfu l se iz ing Occupa

(w ith the intention of be coming owner ) of an unowned i°n ‘

corporeal thing capable of ownership .

“ This mode of ao

qu isition is applicable inter alia to : ( 1 ) wild beasts, birds ,
and fishes ;2 (2) enemy goods ;

3
(3) abandoned things (res

derelictae) ;
4
and

,
in short

,
to every ownable thing whi ch

e ither never has been owned or having once been owned
is owned no longer .

With regard to wild animals the Dutch L aw departed Wild
1 Voet , 41 . 1 . 2 ; He in ecc . E lem . Ju r . Civ. ad Inst . , sec . 342 .

animals.

Inst . 2 . 1 . 1 2—16 ; Richter V . Du Plooy [192 1] O .P .D . 1 17 ;
L amon t V . Heyns [ 1938] T .P .D . 22 . He ld by the Natal Court in
D unn v . Bowyer ( 1926] N.P .D . 5 16 that a person who captures a

w ild animd illegally does n ot be com e own er .

3 Inst . 2 . 1 . 1 7 ; M shwakezele V . Guduka ( 1903 ) 18 S .C . 167 .

4 Ins t . 2 . 1 . 47 . G r . 2 . 1 . 50 .
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in many particu lars from the law ofRome . It is, however ,
unnecessary to recall the obsolete feudal cu stoms and

game laws whi ch formed part of the old law .

1 Su ch
matters are now regulated by legislation .

“ One doubtful

point may be mentioned
,
viz . as to the ownership of

tamed animals which have lost the animu s revertendi .“

According to several au thorities they do not thereby re

vert to the ir natural liberty
,
bu t remain the subje ct of

pr ivate ownership .

“ Falcons and Sparrow -hawks are cited

as examples . The instances given suggest that the rule

belongs to
_

an order of ideas whi ch has passed away .

Things which have been lost by the ir owner remain his

property and cannot be a cqu ired by occupation .

“A person

Wreckage .

who takes them in bad faith comm its theft .

“ If after

proper inqu iry the owner is not found
,
the fin der of a

thing may retain it
, bu t the fu ll prescriptive period of

thirty years must e lapse before he can claim to remain in

possession as owner .

7 Wre ckage is separate ly treated .

This Grotius te lls u s,
‘

u sed from of old to be regarded as

the private property of the Coun ts, bu t in view of the

increase of shipping in and abou t these lands the Count ,
nobles, and towns decreed that every one might re cover his

shipwrecked and lost property The claim must be made
within a year and Six weeks,9 and the owner must bear

1 For which see G r book ii, chap. 4; Van L eeuw en , 2 . 3 . 2 fi .

They w ere Sw ept aw ay at the end of the e ighteenth century
bu t fresh regulations w ere foun d n ecessary a few years later .

V .d .L . l . 7 . 2 .

2 See e .g. Ceylon Ord. No . 1 of 1909 , whi ch am ends and con

solidates the law relating to the protection of gam e , w ild beasts ,

b irds , reptiles, and fish . For the Un ion se e Blaine
’

s Consolidated

Index to S tatu te L aw , sub voce
‘

Gam e and for Sou thern Rhodesia

Revised S tatutes, cap. 187 .

3 Inst . 2 . 1 . 15 ; D ig. 41 . 1 . 5 . 5 ; G r . 2 . 4. 13 .

4 Cens . For . 1 . 2 . 3 . 7 ; Voet , 41 . 1 . 7 ; G roen . de leg. abr . ad Inst . ,

u bi sup . Modern Codes 960 , Code Civi l S u isse 7 19 ) follow
the Roman L aw . Voet , 41 . 1 . 9 ; V .d.K . 189 ; V .d .L . 1 . 7 . 2 .

Inst . 2 . l . 48 7 Voet , ubi sup . ; V .d .k. 189 .

8 G r . 2 . 4. 36. There w as m u ch legislation . L ee , Commentary,

ad 10 0 .

9 So says G rotius , bu t fur ther au thority is w anting ; Rechts . Obs

pt . 4, no . 18. G r . is follow ed by Vinnius (ad Inst . 2 . l . 47 ) and by
Schorer (ad G r . 3 . 27 . both ofwhom attribu te this t im e lim it to
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with no certain voice .

1 In the modern law su ch matters

are regu lated by statute .

“

II . Accession is a mode of acqu ir ing ownership whereby
a thing be comes the property of a person by being physi

cally or in te llectually associated with some other thing

Ofwhich su ch person is already owner .

3 The thing whi ch
accedes may e ither be previously unowned (res nu llius ) or

previously owned (res alicujus ) . When tw o owned things
become united by accession it may be qu estioned which

of the two accedes to the other
, i .e . which is pr incipal ,

whi ch accessory . Grotiu s says that ‘

accession takes place

when of two things which are j oined together the more

valuable draws to itself the less valu able ’

.

4 Bu t the test

adopted by Ulpian is better : ‘Whenever we ask whi ch of

two things cedes to the other
,
we look to see which is

applied to ornament the other ’

;
5
SO that

,
e .g. pre cious

stones adhere to a Silver plate in which they are set ; or

we may say that the principal thing is the thing whi ch

main tains its independent existence whether the other

thing is j oined to it or not .

“

Accession comprises inter alia the following modes of

acqu isition : viz . ( 1 ) alluvion ;
7
(2 ) island rising in a river ;8

Alluvion .

(3) change of r iver -bed ;
9
(4) industrial attachment (ad

junctio) ;
1 0
(5 ) planting

“
and sowing .

“2 Deta ils w ill be

noticed only so far as the Roman -Dutch L aw presents
features of pecu liar interest .

Alluvion is defined as a
‘ latent increment

,
whereby

something is added to land so Slow ly that it is impossible

1 Voet , 41 . l . 13, and see 49 . 14. 3 .

2 For Ceylon L aw see Ord . NO . 5 . of 1890 and Pere ir a , p. 286.

Voet , 41 . 1 . 14; V .d .L . 1 . 7 . 2 .

4 G r . 2 . 9 . 1 ; A ldine Timber Co . V . Hlatwayo [1932] T .P .D . 337 .

D ig. 34. 2 . 19 , 13 .

D ig. 6 . 1 . 23, 5 ; 41 . 1 . 26 pr .

7 Inst . 2 . 1 . 20 .

8 Inst . 2 . 1 . 22 .

9 Inst . 2 . 1 . 23 .

1“ Inst . 2 . 1 . 26 (intextu ra ) ; secs . 29 and 30 (ina edifica tio ) (John
son (E Co . V . Grand Hotel Co . [ 1907] O .R .C . at p . 50 ; Reed Bros . v .

Ford [1923] T .P .D . at p. 153 ) sec . 33 (scr iptu ra ) ; sec . 34 (pictu ra ) ;
Cooper V . Jordan ( 1884) 4E .D .C. 181 (wheels ann exed to w agon ) .
“1 Inst . 2 . 1 . 3 1 ; S ecretary for L ands V . Jerom e [1922] A .D . at

p. 1 17 .

1“ Inst . 2 . l . 32 .
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to say how mu ch is added at any one By the

Roman L aw land so added by the wash of a r iver or stream

be longed to the owner of the land to which it adhered .

“

In the Netherlands the law of alluvion was very un

settled , and varied from provin ce to province .

“According

to one view a lluvion
,
being an incident of rivers

,
fell under

the head of regalia .

“ ‘ Certainly in Sou th Holland ,

’

says

Vinnius,
‘

no man w as formerly found to claim this right

of increment as his own unless on the ground that the

right had been granted to him by the Count , or that the

land had been assigned to him to hold by the same right

as the Count had therein ,
that is ,

up to the river .

’5 On

principle the claim of prerogative mu st be lim ited to

navigable public rivers , these alone falling under the head

of regalia .

“ Thi s limitation is not always expressed by the

Dutch writers
,
who lived in a land where all rivers are

navigable . The claim ,
whatever its extent , is not adm itted

by Van Leeuw en ,

7
or by Voet3 except in the case of agri

limitati . 3 Grotius de clares the claim of the Count in this

case to be undoubted .

“0 Beyond this he expresses no

certain opinion .

Another case of accession is that of an island rising in

a public river . Here the claim of the Count is admitted by
the Du tch writers, who consider that the ownership of the
island follows the ownership of the stream .

1 1 The resu lt is

the same when a navigable public river wholly abandons

its course . The deserted river -bed belongs to the

1 Inst . 2 . 1 . 20 . G r . 2 . 9 . 13 ; Voet , 41 . l . 15 .

3 G r . 2 . 9 . 18ff ; Van L e euw en , 2 . 4. 2 .

Cens . For . 1 . 2 . 4. 12 ; G roen . de leg. abr . ad Inst . 2 . 1 . 23 ;
Bort , Tracta et van de Domeyn en van Hollandt, cap. 5 , secs . 16 ff.

Vinn ius ad Inst . 2 . l . 20 , sec . 2 , follow ing G r . 2 . 9 . 26 ; Van

L e euw en , 2 . 4. 4.

3 Bu t see above , p. 130 .

7 Cens . For . u bi sup .

3 Voet , 41 . 1 . 28.

3 i .e .

‘

defin ed by straight lin es , hav ing no n ecessary relation to

natur a l featur es, as w as u su a l in grants by . the State .

’

Bu ckland,

p. 2 1 1 .

1 ° G r . 2 . 9 . 25 .

“1 Voet , 41 . 1 . 1 7 ; Vinn iu s ad Inst . 2 . 1 . 22, sec . 7 ; Schorer ad

G r . 2 . 9 . 24; Van L eeuw en , 2 . 4. 2 .

1“Voet , 41 . 1 . 18: m or ibus nostris m agis est u t alveu s flurnin is

desertus fisco cedat . The sam e holds good of the beds of public

Island

rising in

r iver .
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But a partially abandoned river -bed accedes to r iparian
owners provided that they have the right of alluvion .

“

If land is covered by flood it does not therefore cease

to belong to its owner , who may resume possession when
the flood abates .

“ In Holland , naturally, the legal couse
quences of inundation w ere matter of ser iou s interest . The

ru le of the Roman L aw , whi ch left inundated lands the

property of their original owners, might have hindered

efforts at reclamation . Accordingly , the law provided that

if the land had continu ed under water for a whole period

of ten years , and the owner had not given any evident

indi cation of an intention to reta in possession (which ,
contrary to the Roman L aw ,

3 he m ight do by fishing

merely) , the land was he ld to be abandoned and to go to

the Count .

“ It is scarcely necessary to add that inter

m ittent floods do not afle ct the ownership of property

withou t evidence of abandonment .

“ In Holland sand

dr ift was by custom assim ilated to flood
,
so that if land

had for a period of ten years remained unenclosed from

the w aste and complete ly covered by sand it became by

lakes . Voet, 41 . 1 . 18. Cf. 1 G .P .B . 1252 ; and see Bort , Domeynen

van Hollandt, cap . 5 , secs . 38ff.
1 Vinn iu s ad Inst . 2 . 1 . 23, sec . 3 . The statem ent in the text

m u st be read in conn ex ion w ith the dec ision in Van Niekerk cf;

Un ion Govt. v . Carter [19 17] A .D . 359 to the effect that property
bounded by a non -nav igable stream m u st be presum ed to ex tend

ad medium filum fluminis ; and that , though this presumption

m ay be rebu tted, the m ere facts that the diagram does not ex tend

beyond the bank and that the Specified m easur em ent is complete

w ithou t su ch extension are not , either singly or together , suflicien t

to establish a r ebu ttal (per Inn es C .J. at p . AS to nav igable

r ivers the Court refrain ed from expressing an opin ion (supra ,

p . 130, n . It is interesting to note that
‘

the Roman -Du tch

L aw that r ipar ian owners only own to the edge of the stream is the

present law ofNew York. The surv ival of this law has resul ted

in litigation w ith reference to the bed of the Hudson River .

’

Prof. H . Milton Colvin in M e
’

moires de l
’

A cade
'

mie internationa ls de

Dr oit compare
'

(Sir ey , Paris , 1934, vol . ii , pt . ii, p. The

Du tch w ere in occupation from 1 624 to 1 664.

Inst . 2 . 1 . 24.

3 D ig. 7 . 4. 23 . The text is not altogether in point , bu t it is c ited

in this conn ex ion .

G r . 2 . 9 . 7 ; Voet , 41 . 1 . 19 ; Vinn ius ad Inst . 2 . 1 . 24, sec . 2 .

5 G r . 2 . 9 . 8.
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you .

“AS a rule the ownership in a gift does not pass until
tradition . But here tradi tion has pre ceded and fur ther
handing over is unnecessary . This is called ‘ brevi manu

traditio The saine consequ ence follows if an agent who

holds goods for A receives directions to hold them for B .

‘

The effect of su ch change of custody is to constitu te
de livery to su ch third person .

’3 Conversely ,
I may agree

to remain in possession ,
not as owner any longer , bu t as

borrower , e .g. I give you my watch on condition that you
are to lend it me un til next w eek . Te chn ica lly

,
two trans

ferences of possession are ne cessary, first to perfect the
gift

, secondly to effe ct the loan . But the two cance l one

another , and I remain in physical possession , bu t under a

new right . This is called constitutum possessorium An

alleged agreement of the sort is regarded by the Courts
with som e su spicion and disfavour .

‘A process by which a

change of dominium may depend upon a mere change of

mental attitude is one the application of whi ch shou ld be

carefu lly scru tinized .

’5 In both the above cases the tradi

tion is said to be ‘ feigned ’

or
‘

fictitious
’

; and so it is too

when there is no actual handing- over , bu t a thing is placed

in my sight or I am placed in Sight of it
, so that I may

easily take possession .

’

This is ‘ longa manu

An other kind of tradition is said to be symbolical , e .g.

when the keys of a war ehou se are handed over (on the

Spot the building and its contents are deemed to pass.

7

But there is nothing symbolical or fictitious abou t this
1 Inst . 2 . 1 . 44; D ig. 41 . 2 . 9 , 5 . Cf. D ig. 12 1 . 9 , 9 ; 12 . 1 . 10 .

G r . 2 . 5 . 1 1 ; Voet , 41 . 1 . 34; Ill eintjes V . Wi lson [1927] G .P .D .

183 .

3 Cou rt V . M osentha l Co . ( 1896 ) 13 S .C. at p. 153 ; B .G .B . 93 1 .

4 This is still r ecogn ized in S .A . Goldinger
’

s Trustee V . Whitelaw
[19 17] A .D . 66 ; Groenewa ld V . Van der M erw e [19 17] A .D . 233 ;
Katz V . D reyer

’

s Trq tee [1920] A .D . 454; Visagie v . M un tz ck Co .

[1921] C .P .D . 582 .

5
per Inn es C .J . in Goldinger

’

s Trustee V . Whitelaw db Son ,

u bi sup . at p . 74.

3 Dig. 46 . 3 . 79 ; Gr oenewa ld V . Van der M erw e, u bi sup . at p. 239

Xapa V . Ntsoko [19 19] B .D .L . 1 77 ; Kaa l Va lley Supply S tores V .

L ouw [1923] C .P .D . 60 .

7 Ins t . 2 . 1 . 45 ; Dig. 41 . l . 9, 6 . Papin ian (Dig. 18. 1 . 74) says
‘
apud horrea
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process, for handing over the keys is the best means of

giving control over and therefore possession of the ware

house and its contents .

“ In other w ords ,
the possessor of

the keys is prima facie also possessor of the bu ilding .

Tradi tion w ill not operate as a m eans of acqu ir ing Essentials
ownership (bu t only as a transfer of possession ) unless

0““3d“
tion as a

the followmg cond1t10 ns concur : mode (Pf

1 . The transferor mu st be owner , or at least act by $02
3”

authority of the owner , viz . as his servant or agent .

“

Ratification is equivalent to antecedent authority .

2 . The transferor mu st have the intention oftransferring

ownership“ex justa causa .

“ Su ch intention is absent when

a person transfers hi s own property in error , supposing

that it is the property of another person .

“

3 . The transferor must be legally competent to alienate .

Therefore a m inor (generally speaking) or an interdicted

prodigal cannot pass ownership by tradition w ithout the

authority of his tu tor or cu rator .

“

1 Sav igny , Das Recht des B esitzes , bo ok ii, se c . 16 ; C . H . Mon ro

on D ig. x li, 1 , Appendix 1 .

Inst . 2 . 1 . 42—3 ; Dig. 41 . 1 . 20 pr . G r . 2 . 5 . 15 ; Van L eeuw en ,

2 . 7 . 5 ; Voet , 41 . l . 35 . Som etim es the au thority is conferred by
law and not by act of party .

‘

Accidit aliqu ando u t qu i dom inu s

non Sit alienandae re i pote sta tem habeat
’

(Inst . 2 . 8 as the

pledgee , or the guardian as adm in istrator of his ward
’

s prope rty .

3 Inst . 2 . 1 . 40 .

4 This m eans that the legal disposition intended is ofsu ch a kind

that the transfer of possession carr ies w ith it in law transfer of

ownership. D ig. 41 . 1 . 3 pr . ; Nunqu am nuda traditio transfert

dom in ium sed ita Si v enditio au t aliqu a ju sta cau sa prae cesser it

propter qu am traditio sequ ere tu r . See B eyers v . M cKenzie ( 1880 )
Foord at p . 127 . The causa need not literally precede . It m ay be

Simu ltaneou s w ith the tradition .

5 D ig. 41 . 1 . 35 : n em o errans rem su am am ittit .

Supra , pp . 49 and 1 15 . For prohib ition of alienation in frau d

of creditors see G r . 2 . 5 . 3 (adfin . ) and 4; Van L eeuw en , 2 . 7 . 8—9 ;
Voet , lib . xlii, t it . 8 (actio pau liana ) ; V .d .K . 199—200 ; and the

learned judgm ent of Berw ick DJ . (Ceylon ) , in Ram anathan ,

1872—6, 7 , p . 89 (repeated in 3 N.L .R . More recent cases

—Punchi Banda V . P erera ( 1928) 30 N.L .R
, 355 ; Deu trom v . D eu

trom ( 1935 ) 37 N.L .R . 9 1 . In the law of Sou th Africa the groun d

has been to a great extent covered by the In solvency A cts, bu t

not to the ex clu sion of the comm on law rem edy where applicable .

S cha rfi
’

s Tru stee V . Scharfi [19 15] T .P .D . at p . 476 ; Wiener V .

Est. M cKenzie [1923] C.P .D . at p. 579 ; Mars, Insolvency, p. 220 .
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4. The thing transferred must be legally a lienable by

delivery . This rules ou t things whi ch cannot be owned

by individu als
,
and things which cannot be alienated by

this process .

“

5 . The transferee must have the intention of becom ing
,

and mu st be competent to become , owner in consequ en ce
of the transfer .

“

Thu s far we have Spoken of transfer in general
,
making

no distinction between movables and immovables . Nor
w as any su ch distinction known to the later Roman L aw .

Land and movables alike passed by de livery .

“ Bu t in

Roman -Du tch L aw it w as otherwise . Custom ,
in its many

varieties
,
demanded som ething more to perfect a title to

land .

“ In parts of Holland , as of Germany
,

5 the con

veyance w as requ ired by local law to be passed before the

Cour t of the district in which the land was situated .

“ This
practice was made general and Obligatory by a placaat of

1 Res in corporales . D ig. 41 . 1 . 43, 1 .

D ig. 44. 7 . 55 : In omn ibu s rebu s qu ae dom in ium transferun t ,
concurrat Oportet affe ctu s ex u traqu e parte contrahentium . Cf.

Weeks V . Ama lgama ted Agencies L td. [1920] A .D . at p . 230 . Bu t

it w as n ot n ecessary that the transferee shou ld in tend to becom e

owner by the causa , which w as in the contemplation of the trans

feror . D ig. 41 . 1 . 36 . The spe cial ru les oflaw relating to the transfer

of own ership in things sold are con sidered in a late r chapter .

3 i .e . when traditio superseded m an cipatio in sale of lands .

Bu t publicity w as requ ired and, in practice , a wr itten instrum ent .

Bu ckland , Textbook, p . 23 1 .

4 Fock. An d . , vol . i, pp. 192 ii . ; de Blecourt pp . 225 ff.

G ierke , D eu tsches P r ivatrecht, ii . 27 1 .

3 G r . 2 . 5 . 13 ; Voet , 41 . l . 38; V .d .K . 202 ; Rechts . Obs . , pt . 3 ,
no . 32 . In the old law the person m aking cession of the land

symbolized the transfer by handing over a sod or tw ig, later by
handing ov er or throw ing from him a straw (ha lm ) . Fock. And . ,

vol . i , p . 192 . The handing ove r ofthe title
-deeds som etim es serv ed

the sam e purpose . Ibid . This process (called
‘

overdr acht
’

or
‘

transpor t
’

) passed the property ,
though not follow ed by entry

on the land . Ibid . , p . 195 , n . 1 . The history of land .transfer in

R .
-D . L . is considered by the Ceylon S .C. in Appuhamy V . Appu

hamy 1880 ) 3 S .C.O. 61 . In this Colony :
‘

Tradit io whether actu al

or symbolic is no longer ne ce ssary for the consumm ation of a sale

of imm ovab le property and has been replaced by the de livery
of the deed

’

per Bert ram C .J . in Gu na tilleke v . Fernando ( 19 19 )
2 1 N.L .R . at p . 265 ; confirm ed in appeal to R C . [192 1] 2 A .O. 357

22 N.L .R . 385 .
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comply with the provisions of the Placaats of 1529 and

1598 are declared to be nu ll and void , the transaction is
in fact only avoided as against third pe rsons

,
whether

purchasers or creditors . As between the parties them

selves the contract holds good
,

“
and the risk passes to the

pur chaser
,

“but until the solemn conveyan ce takes place the
ownership remains where it w as .

“ In Sou th Africa owner
ship passes ‘

at the moment that delivery of the property

is given to [the purchaser] , and that de livery occurs at the
moment his name is entered on the register as the new

dominus of the

V. Prescription . This means acqu isition Of ownership

by long - continu ed possession . It will be remembered that

Justinian fused the civil law institution of u su capion and

the provincial institution of long - time -possession or pre

scription , and provided that possession of movables for

three years, of immovables for ten years inter praesentes ,
for twenty years inter absentes (this meant that so long as

the parties were not resident in the same district the

prescriptive period w as doubled ) , iforiginating in just title

and acqu ired in good faith made the possessor owner . The

thing possessed mu st not have been stolen or possessed by

violence . Possession for thir ty years of movables or im

movables , if accompanied in its inception by good faith ,
though not originating in a just title

,
made the possessor

owner , even of a res furtiva , bu t not of a res vi possessa .

The commentators call thislongissimi temporispraescriptio

In the Netherlands the whole subject of prescription

was involved in the greatest un certainty, according as

local practice approached to or receded from the Roman

L aw .

“ The situation was further complicated by the

Neostad, Supr . Cu r . Decis . , no . 70 ; 2 Maasdorp, p. 87 .

3 Neostad, D ecis . van den Hove , no . 32 .

3 Bijnk, O .T . i . 764, 810 ; Ha rr is v . Bu issinne
’

s Tru stee, ubi

sup . ; L ee , Commentary, p. 82 .

B reytenbach V . Van Wijk [1923] A .D . at p . 547 . Bu t registra

tion is not n e cessar ily conclu sive as to own ership, e .g. in case of

m arriage in comm un ity , or where a statu te regu late s the own er

ship of land . Collin v . Tofiie [ 1944] A .D . at p. 463 .

G r . 2 . 7 . 5 ; Fock. And . , vol . ii, pp. 123 if.
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presence of two new terms of prescription ,

“
a Shorter

period of a year and a day (which m eant in practice a year

and Six and a longer period of a third Ofa century

(which meant in practice thirty- three years and four

m onths and,
as some add

,
three or four days) .

3

The first of these was of Germ ani c origin .

4 We Shall The

meet wi th it again in connexion w ith the possessory
a

pe

yg
0“

remedy known as Independently of thi s it and 8»

fell ou t of u se after the m iddle of the seventeenth century .

“day '

The prescription of a third of a century— in origin ,
it The

wou ld seem ,
merely a variant from the thirty years’ pre

scription of the Theodosian Code7 —came eventu ally to be a

O

century

the u sual term of prescription ,
at all events for immovable movables .

property .

“ The
‘ Great Pr ivilege ’ granted by Mary of

Burgundy ofMarch 14
,
1476

“
(Ar t . fixes the period Of

prescription for immovables (leenen ends erffelijcke goeden )
at a third of a century ,

“0
and the same term is met with

in numerous documents Of the sixteenth century Side by

side w ith the Shorter and longer periods of the Roman L aw .

After Grotius pronounced in its favour it was generally ac

cepted as the proper term ofprescription for immovables .

“1

With regard to movables Grotius expresses no final Opinion . The

G roenew egen ,
whose book w as published in 1649 , says “1

that the period of prescription is a third of a century for years for

immovables, bu t thirty years for
movable“

At the Cape the period of prescription was thirty years Prescrip
alike for m ovable and immovable property ,

the first by

common law
,
the second by statu te , and this is now Africa .

general thr oughou t the Union .

“3

G r . 2 . 7 . 6 ff. Voet , 44. 3 . 4.

3 Matthaeus , Paroemiae , no . 9 , se c . 1 .

4 Fock. And . , vol . ii, p . 124. Infra , p. 163.

6 Voet , 44. 3 . 8 (ad V .d .K . 208.

7 Cod . Theodos . , lib . iv , tit . 14; Cod . 7 . 39 . 3 (A .D . Van de

Spiege l, Oorsprong en historic der Vaderlandsche Rechten , pp. 129

30
3 G r . 2 . 7 . 8; G roen . de leg. abr . ad Cod . liv . v ii , tit . 39 ; Van

L eeuw en , 2 . 8. 5 ; Cens . For . 1 . 2 . 10 . l l .

3 2 G .P .B . 67 1 .

See G r . 2 . 7 . 8. V .d.K . 206 .

“3 G roen . de leg. abr . ad Cod . 7 . 39 , sec . 3 .

“3 Cape Act 7 of 1865 , sec . 106 ; 2 Maasdorp, p. 93 ; Prescription
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Some other points in the law of prescription are less
doubtful . Contrary to the Roman L aw the Roman -Du tch
L aw requ ires ne ither good faith nor just title .

“ All that is
requ ired is that the possession or quasi -possession of the
person claiming by prescription Shall be ‘ peaceable

,
open

and as of r ight ’

(nec vi nec clam
,
nec and

un interrupted .

“ Interruption (usurpatio)
3 is e ither : ( 1 )

natural , i .e . physical
,
or (2 ) judicial , i .e . by institu ting

proceedings to enforce an adverse claim .

“ Physical inter

ruption ,
as negativing continu ed possession , is an absolute

bar to prescription ; judicial interruption prevents its run

ning against the person who institu tes the proceedings .

“

In ~

calculating the per iod of prescription ,
the possession of

the predecessor in title
,
if adverse to the original owner ,

may be reckoned (conjunctio temporum ) without any dis

tinction of good or bad faith in e ither party .

“ Prescription

generally runs against the Crown ,
provided that the pro

perty claimed by this m ode of acqu isition is su ch as the

Crown can alienate and a pr ivate person can own .

7 Time

does not run against m inors or madmen and other su ch

persons, who are deemed to be m inors and are subje cted

to gu ardianship ; nor against persons who are absent

Act , 1943, sec . 2 and in Sou thern Rhodesia (R .S . cap. 27 ,

sec . For Ceylon , see Ord . No . 22 of 187 1 , sec . 3,
‘

The effect

of the Ordin ance is to sw eep aw ay all the Rom an -Du tch L aw

re lating to the acqu is ition of imm ovable property by prescr ipt ion

except as regards the property of the Crown .

’

Pere ira , p. 384.

Voet , 44. 3 . 9 ; An ton . Matthaeu s , Paroem ia e , n o . 9 , secs . 2—3
V .d .K . 207 .

Jon es v . Town Council of Cape Town ( 1896) 13 S .C . at p . 50 ;

Smith V . M artin
’
s Exor . ( 1899 ) 16 S .C . at p . 15 1 ; Kareiga Baptist

Chu rch Trustees v . Webber ( 1903 ) 1 7 E .D .C . 105 D e B eer v . Van

der M erwe [1923] A .D . at p. 384.

Van S cha lkwykv . Hugo ( 1880 ) Foord 89 ; D e KlerkV . P ienaa r

( 1899 ) 1 6 S .C. 370 .

4 Voet , 41 . 3 . 1 7 . Extrajudicial dem and is in su fficient for the
purpose . Ibid. , sec . 20 .

Voe t , 41 . 3 . 20 : tan tum in eorum cedit u tilitatem qu i litem

movendo V igilarun t sibi ; cum res in te r alios acta aliis nec prosit

nec n oceat . Voet , 44. 3 . 9 .

7 Voet , 44. 3 . 1 1 ; Un ion Govt. v . E sta te Whittaker [19 16] A .D .

194: Un ion Govt. v . Tonkin [19 18] A .D . 533 ; Prescription Act ,

1943, sec . 13 .
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In the time of Grotius property m ight be declared

by judicial sentence .

“ But all forfeitures for crime

were abolished in Holland by Resolu tion of the States of
Holland ofMay 1 ; and in the Colonies by Publica

tion of the States-General of August 10 ,

G r . 2 . 32 . 6 .

6 G .P .B . 577 ; Rechts . Obs . , pt . 1 , no . 50 .

9 G .P .B . 458; Cape Statu tes , vol . i, p . 2 .



THE INCIDENTS AND KINDS OF OWNERSHIP

WE have spoken of the nature Of ownership
,
and of the Subject

distinction between fu ll ownership and the limited rightsfis
t”Of

carved out of another ’s ownership ,
whi ch are commonly chapter .

known as jura in re aliena . In the present chapter we
speak of the incidents of ownership and more particu larly

of the kinds of ownership in land .

SECTION I . THE INCIDENTS OF OWNERSHIP IN

GENERAL

It is a common saying that a man may do what he The
will with his own . The proverb has an element of truth . $ggg

“
f

Ownership comprises rights Ofpossession , user , and aliena ship in

tion and all these rights are lim ited only by the du ty g
eneral'

whi ch the law imposes upon all to have due regard to the

rights of each according to the maxim ‘

male jure nostro

uti non debemu s
’

.

Bu t what is ‘

male u ti andWhat use of land is regarded What is

in law as an injury to another ? It is not possible to give a
f

i
l

ing“:
general answer except that a landowner m ay do What he duty toj
pleases so long as he does nothing which can be referred to $ 213

1“

a recognized head of legal w rong . Thus, it may be very
“our“

ann oying to you that I Shou ld bu ild a house w ith windows
looking ou t over your garden ,

bu t apart from servitude you

have no lawfu l ground of complaint or legal remedy . Again ,

if I Sink a we ll in my field
,
the resu lt may be that , owing to

the interception ofpercolating underground water , the we ll

in your field will run dry . But you are withou t redress .

“

Supra , p. 125 .

3 D ig. 39 . 2 . 24, 12 ; G r . 2 . 34. 27 ; Voet , 8. 3 . 6 ; S tru ben V . Cape

Town Waterworks Co . ( 1892 ) 9 S .C . 68; Sm ith V . Smith [19 14] A .D .

257 ; Un ion Govt. V . M arais [1920] A .D . 240 ; provided that I acted
S ine an im o nocendi vi cin o D ig. 39 . 3 . l , 12 Voet , 39 . 3 . 4; Un ion
Govt. v . M arais , u bi sup . at p . 247 , where , how ever , the qu est ion
was left

‘

entirely open
’

; Kirsh V . Pincus [1927] T .P .D . 199 .
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It would be otherw ise if I interfered with the flow of a

defined underground stream .

“

What then
,
apart from interruption of servitude

,
are the

wrongs for which '

a landowner may Obtain redress from

his neighbour ? or , to repeat the qu estion in other words ,
what are the du ties which one landowner owes to an ad

j oining landowner ? They are mainly three : vi z . ( 1 ) not to

disturb his possession ; (2 ) not to interfere wrongfully with

his enj oyment ; (3) not to cause a subsidence of his land or

interrupt the accu stomed flow of a stream .

( 1 ) I must not disturb my neighbour ’s possession . This

I should do , for example , if I constru cted a bu ilding on my
land so that some part of it projected above hi s land , for

this wou ld be an interference with his right to bu ild as

bigh
‘

as he pleases upon his own land .

“ A like wrong is

comm itted if I allowmy trees to Spread their bran ches over

the boundary .

‘

By the common law every one may build or plant trees on
his own land,

even though his neighbour ’

s light or view may be

obstru cted thereby ; but no one may by that law allow his

trees to overhang the ground of a neighbour ; and the latter
may cau se whatever so overhangs his ground to be cut down ,

“

and ifhe does not do so ,
he is entitled to the fruits which hang

over .

2 Maasdorp, p . 120 ; Ju ta , Wa ter Rights , pp . 5 if ; B reyten

Collieries L td . v . B enn il [19 13] T .P .D . at p. 269 .

G r . 2 . 1 . 23 and 2 . 34, secs . 4, 8, 1 1 , 19 , 23 .

‘

Quia ojus est

caelum cu jus e st solum
’

, Schorer ad G r . 2 . 1 . 23 .

3 Voet , lib . xliii , t it . 27 The sam e pr in ciple applies to intruding
roots . B ingham v . Johannesbu rg City Cou ncil [1934] W.L .D . 180 .

As to the own ership ofsevered branches see De Villiers V . O
’

Su llivan

( 1883 ) 2 S .C. 25 1 . A ction for dam ages caused by ov erhanging tree

blown down by high w ind does not lie w ithou t proofofnegligence ;

(Ceylon ) Jinasena v . Engeltina ( 19 19 ) 2 1 N.L .R . 444. For nu isance

caused by falling leaves see Kirsh V . P incus , u bi sup .

4 G r . 2 . 34. 2 1 Voet , lib . xliii , tit . 28. S ecus jure civ ili ; G roen .

de leg. abr . adD ig. , lib . xliii, t it . 28. Ne ither G roenew egen n or Voet

bears ou t the statem ent in the text that the n e ighbour m ay take

hanging fru its . They both speak of fru ctu s decidentes . Hu ber

(2 . 6 . 20 , 5 . 6 . for Fr iesland, den ies the r ight .

In like m ann er I m ay not , apart from servitude , allow the dr ip
from m y eaves to fall on another

’

s land (G r . 2 . 34. nor dis

charge water over another
’

s land, G r . 2 . 34. 16.
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With respe ct to the flow of a stream whether above or

under ground“the lower r iparian proprietor is entitled to
have the stream reach his land unimpair ed in quality

and in qu antity, subject only to the upper proprietor ’s
right of reasonable u ser and enj oyment . As to quality, he
is entitled to an interdi ct against any material pollu tion

of the stream .

“ AS to qu antity ,
the upper proprietor ’s

r ight of use and enj oyment is construed in the sense that he

may : ( 1 ) take as mu ch water as is reasonably ne cessary for

the support of animal life upon his property , and do so

even
,
if need be

,
to the exhaustion of the stream (primary

use ) ; (2) take water for agr icu ltural purposes
,
bu t only

so far as he can do so with due regard to the rights of

low er proprietors to do the same (secondary use ) ; and

(3) subje ct thereto and upon like conditions take water for

mechanical and indu strial purposes (tertiary

These ru les
,
it mu st be remembered

,
apply only to public

streams . The owner of a private stream may arrest it on

his own land and dim inish its volume to any extent he

pleases . The same may be said of rainwater .

“ Bu t an

owner may not divert it from its cour se to the pre judice of

a lower proprietor . If he does SO he may be sued in the

actio aqu ae pluviae arcendae (the action ‘

for keeping off

rainwater The maxim dien water deert die water keert
‘if water hurts you , you may turn it away ’“—must be

understood subject to this important lim itation . Indeed ,
the phrase is misleading , for it merely means that water

may be allowed to take its natural course .

7

If a stream rises in a man
’

s land , it is in its in ception

private and may be dealt with as su ch ; but if it has con

tinued to flow in a defined channel for a considerable

2 Maasdorp, p
'

. 13 1 .

Sa lisbu ry M u n icipa lity V . Jooa la [19 1 1] A .D . at p. 185 per de

Villiers C.J. See also Orangezicht Esta tes L td . V . Cape Town Town

Cou ncil ( 1906 ) 23 S .C. 297 and Ju ta , Water Rights , pp. 179 ff. The

extent ofthe low er propr ietor
’

s r ight to complain ofcontam ination

ha
s
r

éq
t

2
6 6

3

1

1
e

fi
actly defin ed .

3 2 Maasdorp, pp. 136 ff.

Cape Town Cou ncil v . Benn ing [19 1 7] A .D . 3 15 .
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length of time (which in South Africa is taken to be thirty

years) over adjoining land , the stream becomes public and
the -u sual incidents of public stream s attach to it .

“

Just as a lower proprietor has rights against an upper

proprietor , SO he owes
“

him duties . He mu st receive su ch

water as in the ordinary cou rse of nature flow s on to it

from the upper level
,

“
and mu st not by tu rning it off or in

any other way injure the upper proprietor ’s u ser of his
land .

In the preceding paragraphs w e have been speaking of The

the limits which the law places upon an owner ’s rightshfi
’

fif
of u se and enj oyment . Another qu estion of practical im vindi

portance relates to the limits whi ch the law places upon
an owner ’s right of recovering hi s lost possession ,

his ju s

vindicandi . The first topic is principally concerned w ith
the u se of land . The second topic is prin cipally, bu t not

exclu sively , concerned with the recovery of m ovables . It

has been said above that the jus vindi candi is an incident

of ownership . In the Roman L aw the principle was general
and applied alike to immovable and to m ovable property
—ubi rem meam invenio

,
ibi vindico . Bu t as regards mov

ables, in the Netherlands the ru le of the Roman L aw came

into sharp conflict w ith a contrary rule derived from the

customary law of some of the German tribes, namely ,
that

movable property cannot be followed into the hands of a

thi rd person :HandmussHandwahren—m obilia non habent

sequelam
—meubelen en hebben geen gevolg

—
possession vaut

titre .

“ In the law of Holland , according to the prevailin g

The Irr igation A ct (8of) 19 12 , see . 8; Retief v . L ouw ( 1855 )
[1874] Bu ch . 1 65 ; S ilberbau er V . Van Breda ( 1866 ) 5 S . 231 ; Van

Breda v . S ilberbau er ( 1869 ) L .R . 3 R C . 84; M un icipa lity of
Frenchhoek V . Hugo ( 1883 ) 2 S .C. 230 ; Commissioners of French
Hoek v . Hugo ( 1885 ) 10 App. Ca . 336, 3 . S .C . 346 ; Vermaak v .

Pa lmer [1876] Bu ch . 25 P retoria M unicipa lity V . Bon A ccord

Irrigation Board [1923] T .P .D . 1 15 ; Ju ta , Water Rights , pp. 41 if

2 Maasdorp, p . 1 30 .

3 De Villiers v . Ga lloway [1943] A .D . at p . 444.

The proposition that the old G erm an ic law did not allow an

own er , who had voluntar ily parted w ith the possession , to reclaim

his movable property from a third party has not passed un cha l

longed. de Blécourt (Kort B egrip p. 207) concludes : Ve iliger
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opinion ,

the victory was on the side of the Roman doctrine ,
bu t subject to some qualifications and exceptions . In the

modern law the
l

owner
’

s right of vindicating his property

from a possessor who cann ot Show a good title as against
the owner is in principle undoubted

,

“but aga in subje ct to
exceptions , whi ch , as m ight be expected

,
are not the same

as in the law of Holland . Exceptions whi ch in the old law
were based upon a special statu te or local custom find no

place in the modern law . It was qu estioned whether sales
in a public market fell under this head . On the other hand

the ru les Of negotiability are better defined tod ay than
they were in the e ighteenth century, and the circumstances
in which an owner cannot assert a title against a bona

fide holder for valu e are consequently better ascertained .

Finally ,
notions derived from the ru les of English equ ity

have certa in ly in Ceylon ,
and almost certainly in Sou th

Africa ,
made an impression on the modern law . A fu ller

consideration of these important questions is reserved for
an appendix .

“

SECTION II . THE KINDS OF OWNERSHIP OF LAND

In this section we speak of what is commonly called

land tenur e ,
i .e . of the different kinds of ownership of land

re cognized by law . In England all land is held by feudal

tenure mediately or immediately of the King , who is
‘

Sovere ign Lord , or Lord Paramount , e ither mediate or

immediate ,
of all and every par ce l of land within the

Realm In Holland feuds (leen -

goed) existed Side by side

with lands held allodially (eigen -

goed) . Feudal lands were
governed by the ru les of the feudal law (leen -recht) , which

was adm inistered by feudal Courts (leen -

gerechten ) . Allo

dial lands were owned according to the ordinary pr inciples

gaat m en m et to zeggen dat m en in de germaansche landen zeer

u iteen loopende regelingen aan trof.

As to what m u st be proved by a plain tiff in a Vindicatory
action see Gruenewa ld v . M athias [1925] S .W.A . 1 17 .

3 Appendix E .

3 Co . L itt . 65, a ; 2 Bl . Comm . 53 .

‘
Every acre of land is tochni

cally held of the Crown
’

, Cheshir e , The M odern Law ofRea l Pro

perty (4th p. 72 .
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emphyteusis of the Roman L aw
,
nor , it Seems, derived

from it . There can be no doubt
,
however , that it was

influenced in its development by the ru les ofRoman L aw .

Even Grotiu s,
“
still more the distinctively rom anist wri ters

of the seventeenth and e ighteenth centur ies, fail to di s
tingu ish between the native and the exotic institution .

“

In addition to the above -m entioned modes of land

holding
,
villein tenur e

,
which was always associated with

villein status
,
played an important part in the Old law .

It did not su rvive the revolu tionary influ ences of the end

of the e ighteenth century .

“ This institu tion
,
therefore ,

however interesting historically
,
need not detain u s, Since

it has no counterpart in the modern law

The life - interest in land (lijf- tocht —usufruct) w ill be con

sidered in a later chapter .

It remains to speak of the contract of hire of land , SO

far as it affe cts the propr ietary rights of the parties . In

the Roman L aw a lease of land was pu rely contractual in

character , and gave no right against third parties . Thu s,
if the lessor sold the land ,

the purchaser , though aware of

the lease
,
was not bound by it . This principle prevailed

in some parts of Holland (at all events as regards short

leases) and found expression in the proverb
,
Koop breehl

huur (Sale breaks hir e )
“ The reason w as that leases,

be ing more contracts, requ ired no solemnity and conse

qu ently did not transfer any proprietary interest or affe ct

third parties .

“ Elsewhere and later the ru le w as reversed
,

Breekt koop geen huur (Sale breaks no hire ) , Huur gaat voor

koop (Hire goes before sale ) ; with the result that the hirer

G r . 2 . 40 . 2 .

3
e .g. Van L eeuw en , 2 . 10 . 2 .

3 Fock. And . , vol . 1, p . 52 .

3 Ibid . , p. 345 .

Cf. Voe t , 19 . 2 . 1 . N0 general ru le can be la id down as regards

Holland and the other Prov inces of the Netherlands . Custom

var ied both before and after the reception ; de Blecour t p. 27 1 .

For G erm any see G ierke , Deu tsches P rivatrecht, ii . 200 , n . 55 ;

iii . 5 12 ff. The m ax im huu r gaa t voor koop does not apply to all

contracts of letting and hir ing. It is
‘

a concise statem ent of the

effect of cu stom and legislation upon leases of lands and hou ses

Graham V . L oca l and Overseas Investments (P ty) L td. [1942] A .D . at

p. 1 10, per Waterm eyer J .A .
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cou ld make good his right to the land against any third Huur gaat

person to whom his landlord might have sold it . In thi s
voorkOOP'

sense the law is laid down by Grotius,
1 with the qualifica

tion
,
how ever , that a lessee of land has no su ch right unless

his lease is in wr iting ,
“passed before Schepenen (coram

lege loci ) or under the hand of the lessor .

“ G roenewegen

goes further , for besides regarding writing as of the essence

of all leases of lands“(bu t not of he requires that

a lease ad longum tempus ,
i .e . for ten years and upwards,

should be exe cuted coram lege loci , ifit is to prevail against

a pur chaser .

“ The reason is that a lease ad longum tempus

is in effect an alienation and demands the same solem
nity of execu tion .

7 According to G roenewegen , then : ( 1 ) G roene

a short lease of land , if in writing , holds good against a 33232“
pu r chaser ; (2 ) a Short lease of houses holds good against a ofthe law

purchaser even withou t writing ; (3) a long lease of land
Ofleases'

or houses holds good against a pur chaser if execu ted

coram lege loci , otherwise not .

“ In South Africa ,
with

G r . 2 . 44. 9 ; Van L eeuw en , 4. 2 1 . 7 ; Voe t , 19 . 2 . 17 De Wet v .

Un ion Govt. [1934] A .D . 59 . G r . u bi sup . and 3 . 1 9 . 3 .

3 ‘

By pu blijcke instrum enten Ofte d
’

eygen handt van den

Eygenaa r
’

is the langu age of the PO1. Ord . 1580 (Ar t . which

G rot iu s pu rports to follow . See n ext note . His own w ords (3 . 19 . 3 )
are :

‘ Zonder schepenkenn isse Ofte schrift by den e ighenaer

ghete icken t .

’

G roen . de leg. abr . ad Cod . 4. 65 . 24, sec . 1 . As au thor ities for

this proposition , reference is m ade to the Placaat ofPhilip Duke of

Bu rgu ndy ofJun e 1 1 , 1452 (3 G .P .B . the Placaat ofCharles V

ofJanu ary 22 , 15 15 ( 1 G .P .B . and the P0 1. Ord . 1580 , Ar t . 31

( 1 G .P .B . These enactm ents , how ever , relate not to :

or iginal

leases bu t to nahu yr . They are therefore no au thor ity for the pro

position advanced in the tex t . See V .d .K . 672 .

G roen . u bi sup . , sec . 2, non obstante Holl. Cons . , vol . 1, no . 262 .

Van der Keessel (Th. 670 ) agre es . Voet , how ever ( 19 . 2 . and

Decker (ad Van L eeuw en , 4. 2 1 . 3 ) conside r that the Edict of the
States of Holland and West Fr iesland of Apr il 3 , 1677 (3 G .P .B .

settled the law in the sense that leases of both lands and

hou ses mu st be in wr iting. Van der L inden ( l . 15 . though

relying on a later statu te , agrees w ith this statem ent of the law .

Ad Cod . 4. 65 . 9 .

7 G roen . , loc . cit . Voet ( 19 . 2 . 1 ) expresses w ith som e hesitation

the sam e opin ion . Van L eeuw en (4. 2 1 9 ) pronoun ces the other w ay .

3 G roen . ad G r . 3 . 19 . 9 , where he says :
‘

It being w ell u nderstood

that in no case can imm ovable property be le t for m ore than ten

years unless the wr itten lease (hu u rcedu lle) is passed before the
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statu tory exceptions, the va lidity of a lease as between
the parties is independent of the presence or absence of

wr iting , and a lease Whi ch is good between the parties is
also good as against persons claiming through the lessor
by lu crative title .

“ As regards pur chasers and creditors
the lawis otherwise . A Short lease is absolutely valid
against them a long lease only if registered against the
title , or if the purchase was made or the credi t given with

knowledge of the lease .

“ Su ch is the general law , bu t there
are statutory variations . In the Transvaal a lease Of land
for ten years or upwards has no effe ct even between the
parties, unless notarially executed ,

“
and the law is the sam e

in the Free State except that the period has been held to
be twenty—five years .

“ In Natal any contract to grant or
take a lease or sublease of immovable property or of any
interest there in for a per iod exceedin g two years from the

time of making su ch contract
,
or for the cession of any

su ch lease or sublease having then more than two years

to run
,
mu st , unless there has been part performance , be

evidenced by writing .

“ Over the whole of Sou th Afr ica

Cou rt of the place where the property is Situ ated .

’

For Ceylon see

Ord . No . 7 of 1840 , see . 2 .

S emble , Canavan dc Rivas v . The New Transvaa l Gold Farms
L td. [1904] T .S . 1 36 ; Exor . E st. Komen V . D e Heer ( 1907 ) 28
N.L .R . 577 ; Kom en v . D e Heer ( 1908) 29 N.L .R . 237 .

3 Herbert V . Anderson ( 1839 ) 2 Men z . 166 ; Green v . Gr ifiiths

( 1886 ) 4 S .C. 346 ; De Wet V . Union Govt. [1934] A .D . 59 ; whether

the pu rchaser kn ew of the lease or not . Ibid. at p. 73 .

3 An unr egistered lease in longum tempu s holds good, in any
event , up to ten years . Komen v . D e Heer , u bi sup .

4 Procl . No . 8of 1902 , sec . 29 The r eader shou ld consu lt the

section . Se e Cohen v . Van der Westhu izen [19 12] A .D . 5 19 .

Ord . 12 of 1906, sec . 5 1 F ichardt V . Webb ( 1889 ) 6 C .L .J . 258.

This term is taken from an Ordonnantie op het m/iddel van den

veertigsten penn ing of the States of Holland dated May 9 , 1 744

( 7 G .P .B . Bu t this enactm en t has been held not to be in

force at the Cape (M aynard V . Usher ( 1845 ) 2 Men z . in the

Transvaal (Canavan dc Rivas V . The New Transvaa l Gold Farms
L td . , u bi sup . ) in Natal (Exor . Est. Kom en v . D e Heer , ubi sup . )
Doubtless the rule is now general in Sou th Afr ica that a lease in

longum tempu s,

m eans a lease for ten years or upwards . Compare

the defin ition ofimm ovable property in the Deeds Registr ies Act ,

1937 (supra , p . 132 , n .

3 L aw No . 12 , 1884, secs . 1 (c ) and 2 ; Cole V . S tuart [l 940]A .D . 399 .
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V

POSSESSION

WHATEVER theory of possession may have existed in the
native law of the Netherlands, the Roman -Du tch writers
repeat the Roman L aw doctrine as they understood it .

The short chapter whi ch Grotiu s devotes to the subje ct
reflects merely the views of the civilians .

“ Since they are

accessible from other sources it is unne cessary to recall
them . Bu t the case is different with the remedi eswhich the

L aw of Holland afforded for the prote ction of possession .

These , though they present some ne cessary analogies with
the Roman interdicts, were remotely ,

if at all, connected

with them . The text -book writers , none the less, commonly
assign to them a Roman or igin and distingu ish them as

dir e cted to obtaining
,
retain ing

,
and recovering possession ,

applying the Roman classification to which they do not

readily lend themselves . In the modern law they have
ceased to exist as separate institu tions . Their hi storical

importance
,
however

,
entitles them to some briefattention .

The Dutch L aw afforded three prin cipal remedies for the

protection of possession (w ith some others of less general

application ) . These were Maintenu e
,
Complainte ,

and

Spolie . They came into Holland from France by way of
Flanders under the influence of Burgundian jurists of the

fifteenth century .

“ The process of the Court whi ch the

plaintiff invoked was called a mandament or writ , and the

variou s remedies are distingu ished as mandament van

maintenue , mandament van complainte , and mandament

van spolie . This last has a remoter origin in the actio

Spolii of the Canon Law .

3 We shall give a short account

of each of these possessory actions.

“

G r . lib . ii, cap. ii . de Blécourt , p. 200 .

3 Decre tum G ratiani , c . 3, cap . 3, qu . 1 redin tegranda sun t omnia

expoliatis v el ejectis episcopis . Hence the name
‘

redintegranda
’

by which this action w as also known .

4 For ful ler discussion see Fock. And. , vol . i, pp . 218if ; de Blé

court , pp. 200 if.
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1 . Maintenue . Any person disturbed in his possession Main

m ight address a petition e ither to the Hof or to the Hooge 33mm“

Raad praying for a mandam ent whereby he shou ld be

maintained , confirmed
,
and (so far as necessary) let into

the possession or quasi-possession of the Lands and other

Goods in question , and ordering the defendant to in

demnify him for all past di sturbance and to abstain from

the like in future .

“ In case of opposition suppliant asked

for interim possession (rei credentia—r ecredentie) ,which w as

granted in the discretion of the Court subject to his giving

se cur ity to compensate the other party for mesne profits

in the event of the case be ing u ltimate ly decided in the

other party’s favou r .

“ To entitle the suppliant to the

mandament two conditions alone w ere necessary : (a )
possession , (b) disturbance .

“ The defendant m ight defeat

the plaintiff’s case by showing that his possession was

aut vi au t clam au t precario ab adversario (the plea of

vicious possession ) . Proof of positive distu rbance was

not essential . The mandament wou ld be granted even in

case of apprehended disturbance—propter metum oppo

sitionis habendae et turbationi s faciendae .

“ In case of

seriou s thr eats of violence proceeding from powerfu l per

sons a process was granted called the mandament van

Sauvegarde .

“ Bu t thi s was not so mu ch a possessory

remedy as a procedure with a crim inal sanction designed

for the prote ction of person or property against appre

hended violence .

2 . Complainte . This was a summary process designed to Com
afford provisional re lief. The conditions of the wri t were phmte ‘

more stringent than in the case ofmaintenue . The suppliant
mu st Show : (a ) that he had possessed , (b) qu ietly and

peaceably, (c) for a year and a day , (d) ou ster or distur

bance within the year next before action brought . Accord

ing to cir cumstances he prayed to be maintained in , or

For the formula of requ est see Papegay, chap. xv (ed. 1 740,
vol . i , p.

3 Bijuk , O .T . i . 276, 305 .

3 Fock. And . , vol . i,p . 2 18 V .d .L . Judic .P ract. , book ii, chap. xx .

4 Bort , Tracta et van Complaincte, tit . 1 , sec . 32 .

Bort , loc . cit . , secs . 26—30 ; op. cit . , 4. 5 . 2 1 .
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restored to possession .

“ The vitia possessionis m ight be
pleaded as a defence .

The procedure took the form of an inqu iry in loco con

du cted by one or two Judges delegated for the purpose . If
they were satisfied that the plaintiff had established his
case ,

they ordered restablissement, that is restoration of
the status quo . If not so satisfied they made no order .

This, properly Speaking , concluded the procedure in com

plain te . If the defeated party carried the matter no

further , the controversy was at an end. The further pro
ceedings, ifany , were in maintenue . De Blecour t says that
maintenue was the last stage in the procedure of com

plainte .

“ It w ou ld , perhaps, be more informative to say

that complainte was a preliminary
, bu t not a necessary

prelim inary , of proceedings in maintenue . It was a pre

lude to a drama . Often the performan ce ended with the
prelude . More often the prelude was om itted .

3 . Spolie . Thi swas a process dir ected to recovery ofpos

session . The plaintiff had to prove : (a ) possession , (b) dis

possession . The only defence was denial of the facts
alleged , for Spoliatu s ante omnia restituendus est .

“ The

plea Of viciou s possession was not admitted . The remedy

asked for was restoration and compensation and to be

reinstated in possession .

“ In Spite Of its apparent attrac

tiveness this remedy was se ldom invoked , perhaps be cau se

it merely prom ised re instatement and did not de cide even

provisionally the right to remain in possession .

There was another possessory remedy of more limi ted

application . This w as the mandament van imm issie , by

which an he ir or legatee obtained possession of the whole

or part of a de ceased person
’

s estate . The procedu re was

the same as in maintenu e , with whi ch it w as commonly

combined in a petition for maintenue and
‘ if need be ’

for

Fock. And . , vol . i , p . 2 19 ; de Blécourt , p. 20 1 op. cit . ,

book ii, chap . 2 1 .

3 de B lécou rt , p . 203 .

3 Fock. And . , vol . i, p . 2 18; de Blécourt , p. 20 1 ; op. cit . ,

book ii, chap. 22 .

4 Papegay, chap. xiv (vol. 1, p.
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clear proof of possession . It is not enough to make out a

prima facie case which m ight justify an interdict .

“

In the alternative a plaintiff may bring an action to

recover possession and damages or damages for distur
ban ce .

“

Perry
’

s translation , p . 409 ) that the tru e purpose of this summ ary
rem edy is to prev ent b r eache s of the peace

’

, and to Menochius

(De Recup . P oss . Rem ed . Tit . 17 , par . con tinu ed :
‘

the au thor

does not , as m any of the m odem s w ou ld appear to do , ex tend in

this passage even this form of act ion to any and every detentor .

As to whether they are r ight in so doing I particu larly desir e to
decide nothing.

’

M andelkoorn v . S trauss , u bi sup .

3 P en tz V . Col. Govt. ( 189 1 ) 8 S .C . 34; Koen igsberg dc Co . V .

Robinson G .M . Co . [1905] T .H . 90 ; M i ller v . Harr is [19 12] C .P .D .

203 ; Omar v . Sahib ( 1907 ) 28N.L .R . 625 .

[Dr . T .W. Pri ce ofTrin ity Hall has given m e valu able assistan ce

in rev ising this chapter , bu t , of cou rse , I am solely responsible

for what is sa id . It is to be hoped that his thesis on The Posses

sory Remedies in Roman -Du tch L aw w ill soon be published ]
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THE next class of jur a in re are Servitudes.

“ A servitude Servi

is a real right enj oyed by one person over or in respect lude“

of the property of another , whereby the latter is required

to suffer the former to do , or himself to abstain from

doing
, something upon su ch property for the former

’

s

advantage . The person for whose benefit su ch right is

constituted may either en joy it as incidental to and in

separable from immovable property of which he is owner ,
or may enj oy it personally and withou t reference to any

property of which he is owner . In the first case the right

is term ed a real or praedial servitude ; in the second case it

is termed a personal servitude . But all servitudes, real or

personal , are real rights, whi ch can be made good against

all the world .

“

In the case of real servitudes, the land in respect ofwhi ch Real or

the right is enj oyed is termed the praedium dominans, BMW
the land over which the right is exercise d is termed the tudes

praedium serviens . Real or praedi al servitudes exist for

the benefit of lands and hou ses
,
and the burden of them

is imposed on lands or houses . Personal servitudes exist

for the benefit of persons, and are enj oyed in respect of

movable as well as of imm ovable property . When the

word servitude is u sed w ithou t qu alification it is u sually
a real servitude that is meant .

A real servitude is a fragment of the ownership of an

immovable detached from the residue of ownership and

vested in the owner of an adjoining immovable as acces

sory to su ch ownership and for the advantage of su ch

For a fu ller treatm ent of the su bj ect of servitudes the recently
published work of C . G . Hall and E . A . Ke llaw ay , Ju ta CO . ,

Cape Town , may be consu lted ; and se e the valu able note in

Kotze, Van L eeuwen , vol . i, pp . 302 fi .

3 Ex parte Geldenhuys [1926] O .P .D . at p . 163 ; Ga lant v .

M akonga [1922] E .D .L . at p . 79 .
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immovable . Though ownership is thus divided and vested

in two persons
,
the detached fragment is, as a ru le

,
rela

tively insignificant in compar ison with what remains . It

seems natural
,
therefore , to speak of the person to whom

the residue be longs as owner of the land , while the person

in whom the detached right is vested is said to have a

ju s in re aliena .

“ Personal servitudes of the u su al type

approa ch more nearly to ownership and have little in

common with real servitudes except the name . For the

present w e confine ou r attention to real servitudes .

Real servitudes are distingu ished as rustic and urban .

The distinction has regard to the character of the dominant

tenement . Servitudes attached to land are ru stic , servi

tudes attached to bu ildings are urban .

“

The following are the pr incipal rustic servitudes3 (veld

dienstbaerheden ) .

1 . RIGHTS OF WAY : (a ) for walking and riding (iter )
which the Dutch wr iters subdivide into foot -path (voet

pad)
“
and bridle -path (rij-

pad) (b) for dr iving cattle as

well as for going on foot and horse back , and for light

vehicles (actus—dreef) ;
6
(c) f) or all kinds of traffic including

laden wagons (via—weg) ;
7 to which may be added (d) a

way of necessity (nood-weg) , i .e . a way to be used only

for the harvest , for carrying a corpse to burial , or other

ne cessary purpose ,

“
or a way giving ne cessary access to a

public road .

“ The right to u se a trek-path over the land

1 G r . 2 . 33 . 1 .

3 Voet , 8. 1 . 3- 4; G irard, p. 387 ; Bu ckland, p. 262 . Is a r ight

of way attached to a hou se rustic or ur ban ? Opin ions differ . See

L ee ,
E lemen ts ofRoman L aw , sec . 227 .

3 See Fock. And. , vol . i, pp. 275 ff.

4 G r . 2 . 35 . 2 ; Van L eeuw en , 2 . 2 1 . 2 .

G r . 2 . 35 . 3 ; Van L eeuw en ,
2 . 2 1 . 3 ; Voet , 8. 3 . 1 .

G r . 2 . 35 . 4; Van L eeuw en , 2 . 2 1 . 4; Voet , 8. 3 . 2 ; Breda
’

s

Exors . v . M ills ( 1883 ) 2 S .C. 189 .

7 G r . 2 . 35 . 5 ; Van L eeuw en , 2 . 2 1 . 5 ; Voet , 8. 3 . 3 .

3 G r . 2 . 35 . 7 ; Voet , 8. 3 . 4.

3 G r . 2 . 35 . 8 and 1 1 ; Van L e euw en , 2 . 2 1 . 7 ; Voet , ubi sup .

P eacockV . Hodges [1876] Bu ch . 65 ; Van Scha lkwijk v . Du P lessis

( 1900 ) 1 7 S .C. 454; Neilson v . M ahou d [1925] E .D .L . 26 ; Ramp er

sad V . Goberdun [1929]N.P .D . 32 Wilhelm v . Norton [1935] B .D .L .

143 ; (Ceylon ) Fernando v . Fernando ( 1929 ) 3 1 N.L .R . 107 .
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cattle (pecoris ad aguam right of access to
water over another ’s land (water -

gang)
“

3 . Right of taking sand out of another ’s soil or of taking

lime and having a lime -kihi on another ’s land .

“

4. Right of pasture .

“

The above list is not exhaustive . Other real servitudes
may be created in any of the re cognized ways provided
that they are of su ch a natur e as to benefit the dominant
estate

,
and in other respects satisfy the legal conditions

of servitudes.

“

The following are urban servitudes
1 . My right to requ ire my neighbour to support the

weight of my house or w all (jus oneris ferendi—muurbe

A pe cu liarity of this servitude is that
,
contrary

to the general rule , it entails an active duty of keeping in

repair . But if the owner Ofthe servient tenement abandons

it
,
the du ty of repair ceases .

2 . My right to drive timber , &c . ,
into my neighbour ’s

wall (jus tigni immittendi—inbalcking Ofte inanckering) .
7

3 . My right to have a balcony or other thing proje cting

over my ne ighbour ’

s land (jus tigni projiciendi vel prote

gendi ) .
3 This case differs from the last in respect of the

G r . 2 . 35 . 19 ; Van L eeuw en , 2 . 2 1 . 14; Voet , 8. 3 . 1 1 , and see

Smit V . Russouw [19 13] C.P .D . 847 . G rotiu s adds t recht om te

varen door een anders w ater
’

, whichMaasdorp renders
‘

the r ight of

ford
’

; bu t it seem s rather to be what Voet (loc . cit . ) calls
‘

ju s nav i

gandi per alteriu s lacum perpetu um ad n ostra praedia
’

. D ig.

8. 3 . 23, 1 . See also Van L eeuw en , 2 . 2 1 . 17 ; and Cens . F or . 1 . 2 .

14. 41 .

3 Van L eeuw en , 2 . 2 1 . 13 .

3 Jus arenae fodiendae , ju s calcis coqu endae , &c . Voet , 8. 3 . 1 1 .

4 Voet , 8. 3 . 10 . As to the effect Of a grant of free grazing

(vr ije vee -weide ) see Volshenk v . Van den B erg [19 17] T .P .D . 32 1 ;

Badenhorst V . Joubert [1920] T .P .D . 100 . Free w ood (vrije hou t) ,
Volshenk v . Van den B erg, u bi sup .

Voe t , 8. 3 . 12 . Su ch as a r ight to u se a threshing floor (Ceylon )
Weerasinghe v . P erera ( 1943) 43N 575 . Restr ictive covenants

entered into by a purchaser of land m ay Operate by w ay of serv i

tude after r egistration . A lexander v . Johns [19 12] A .D . 393 ; Flats

L td. V . Transvaa l Consolida ted L and Co . [1920] T .P .D . 146 ;

Tonkin v . Van Heerden [1935] N.P .D . 589 .

4 G r . 2 . 34. 3 ; Van L eeuw en , 2 . 20 . 2 ; Vo et , 8. 2 . 1 .

7 G r . 2 . 34. 7 ; Van L eeuw en , 2 . 20 . 6 ; Voet , 8. 2 . 2 .

3 Van L eeuw en , 2 . 20 . 7 ; Voet , 8. 2 . 3 .
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remedy if a servitude is exercised withou t r ight . In the

former case the person whose land is encroached upon

may remove the Obstru ction in the latter case he must

proceed by way of action .

“

4. My right to require you not to raise the height of

your bu ildings (jus altius non tollendi—belet van hoger

Scar cely distinguishable from this is my

right that you Shall not interfere w ith my lights (servitus

ne luminibus ofiiciatur— vrij If w e are to adhere in

thismatter to the Roman L aw the last -named right merely

goes to the length of prohibiting interferen ce with access

of light to upper window s . In this respect it is more

limited in scope than the ju s altiu s non tollendi . On the

other hand
,
obstru ction of light by trees would be an

interference w ith the second right
, bu t not with the first .

“

Another allied right is the right of prospect“(vr ij geeicht) ,
which seems

,
in Roman L aw

,
to have implied access of

light not only to upper bu t to lower w indows as well .“ In

this case ,
too ,

I am entitled to require that my light shall
not be intercepted by trees .

5 . My right to discharge the water from my eaves or

D ig. 9 . 2 . 29 , 1 ; Voet , 8. 1 . 4.

3 G r . 2 . 34. 18; Van L eeuw en , 2 . 20 . 12 ; Voet , 8. 2 . 8. The con

trary servitude a ltius tollendi is var iou sly explained . See Voet ,
8. 2 . 5—7 .

3 G r . 2 . 34. 20 ; Van L e euw en , 2 . 20 . 13 ; Voet , 8. 2 . 1 1 . A

general serv itude of light according to Voe t (loc . cit . ) in cludes
fu tur e lights as w ell as present lights . Bu t whether this is so or not

depends upon the term s of the grant . S t. L eger V . Town Cou nci l of
Cape Town ( 1895 ) 12 S .C . 249 .

4 A n e ighbour m ay cu t overhanging bran ches . G r . 2 . 34. 2 1

supra , p . 1 52 .

G r . 2 . 34. 20 ; Van L eeuw en , 2 . 20 . 14; Voet , 8. 2 . 12 . G rotiu s

adds (2 . 34. 22 )
‘

V e in ster -recht , i .e .

’

t recht om een ve inster te

bobben hangende Ofte opgaende over eens anders grond
’

; or , as

Voet (8. 2 . 9 ) pu ts it ,
‘

ju s aperiendi fen estram pendu lam supra

arcam alter iu s
’

. G ez ichtverbod is my r ight to prohibit you from

ex ercising a r ight of prospe ct over m y land . G r . 2 . 34. 27 . Ju s

lum inum or ju s lum in is imm ittendi is my r ight to open lights or

w indow s in your w all . D ig. 8. 2 . 4; Voet , 8. 2 . 9 . Ju s lum in is non
aperiendi is m y r ight to requ ire that you shall not open lights in

your w all . Voet , 8. 2 . 10 .

3 L at ior plen iorqu e de prospe ctu quam de lumin ibu s servitu s .

Voet, 8. 2 . 12 .
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spout on to your land (jus stillicidii velfluminis—drop) ;
1

or my contrary right to requ ire you to dis charge su ch water
on to my land (drop-vang) .

3

6 . My right to have an artificial drain passing through or
over your

.

land (jus cloacae mittendae—goot- recht) .
3

We pass to the modes of acqu iring servitudes . Grotiu s
says that servitudes are acquired by : ( 1 ) agreement

followed by acqu iescence on the part of the owner of the
servient prope rty ;

4

(2 ) last will (3) prescription ;
3

(4)
implied grant ;

7
and Voet adds (5 ) judicial de cree .

“

For the modern law it will be more convenient to dis
tingu ish titles and m odes of acqu isition . A person may

become entitled to a servitude : (a ) by grant or contract ;

(b) by last will ; (0 ) by judicial de cree . A servitude is

acqu ired prin cipally by registered grant or by prescription .

1 . Registered grant. When Grotius Speaks of
‘

agreement

follow ed by acqui escence ’ he evidently has in view the

quasi- tradi tion of the later Roman L aw . Traditio plane

et patientia servitu tium indu cet offi cium praetoriS
“

‘There is no doubt that delivery of servitudes and ao

qu iescence in them will constitu te sufficient ground for

the aid of the praetor .

’ Consistently w ith this he advised

in an opinion reported in the Hollandsche Consultatien

that by the general u sage of Holland servitudes w ere con

stitu ted underhand and not before the But later

commentators on the L aw of Holland maintained against

Grotius that the constitu tion of a servitude requ ired the

same solemnities as a transfer of land ,
“

and this is the

modern law :

G r . 2 . 34. 10 Van L eeuw en , 2 . 20 . 8.

3 Cr . 2 . 34. 13 ; Van L eeuw en , 2 . 20 . 9 ; Voet , 8. 2 . 13. This sup

posed serv itude seems to rest upon a misinterpre tation of the

texts of the Rom an L aw .

3 G r . 2 . 34. 24; G oot -recht—’

t recht om een goot te hebben leg

ghende Ofte u itkom ende op eens anders grond . Voet , 8. 2 . 14; D ig.

8. 1 . 7 Voet (loc . cit . ) m entions many other serv itudes of less fre

qu en t occu rrence .

4 G r . 2 . 36 . 2 .

G r . 2 . 36 . 3 .

3 G r . 2 . 36 . 4.

7 G r . 2 . 36 . 6 .

3 Voet , 8. 4. 2 .

3 Dig. 8. 3 . 1 , 2 .

“3 Holl. Cons . iii . 3 16 .

G roen . ad G r . 2 . 36 . 2 ; Voet, 8. 4. 1 ; Van L eeuw en , 2 . 19 . 2 ;

V .d .K . 369 .
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relu ctant to admit any derogation from the pr inciple
that real rights are created and transferred by registered
deed .

The same considerations apply to a judgment creditor
proceeding to a sale in exe cu tion of the servi ent property .

An unr egistered servitude affords no prote ction
,
if the

creditor has given credit to his debtor in ignorance of its
existence .

“

A grant of a servitude is effected by means of a deed

execu ted by the owners Of the dominant and servient

tenements and attested by a notary public .

“ It may a lso

be an incident of a transfer of land , when a servitude is

imposed on
3
or in favour of the land transferred in favour

Of or on other land registered in the name of the trans

feror .

“ The registration against the title of the servient

land constitu tes the servitude .

A Crown grant of a servitude is su i generis . Since Crown

lands are not on the register it lies with the Crown to

create a servitude over them in any w ay it pleases .

“

In Ceylon a servitude is constitu ted by a notarial instru

ment which mu st be registered , bu t there is no provi

sion for registering the servitude against the title to the

servient land .

“

II . Prescription . A servitude may be acqu ir ed by un

contested open enj oyment adverse to the owner (nec vi ,

nec clam ,
nec precario) and continu ou s for the period

defined by law .

( 1 ) Uncontested, i .e . withou t resistance or protest on the

part of the owner (nec vi ) ; (2) Open (nee clam ) . The owner

need not have known that the servitude was being oxer

cised against him ,

7 but he must have had the means

Voet , 8. 4. 1 ; Judd V . Fou rie ( 1881 ) 2 E .D .G . 41 .

3 Deeds Registr ies Act , 1937 , see . 75
3 This is the so -called dedu ctio servitu tis of Roman L aw .

Sohm , ed. L edlie , p. 343, n . 1 .

4 Deeds Registr ies Act , 1937, sec . 76.

Braunschweig V.M . Board v . Un ion Govt. [19 17] B .D .L .

186 .

3 Ords . No . 7 of 1840 , sec . 2 ; No . 23 of 1927 , sec . 16 .

7 Voe t , 8. 4. 4; S ecus Vinnius. S elect. Quaest. i. 31 .
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of knowing . A right of servitude to an underground drain

cann ot be acqu ired withou t proof of knowledge .

1

(3 ) Adverse (necprecario) . Clearly the enj oyment w ou ld

not be adverse if exercised by perm ission . But
,
further ,

the enj oyment must from its natur e be adverse .

2 Suppose

you have for m any years refrained from bu ilding on your

land , and I have in consequence enj oyed an access of light .

This gives me no right to demand that you shall not bu ild .

My enj oymenthasbeenmeraefacu ltatis— matte r offact , not

of law . You were free to build or not as you pleased . So , if

for a number of years an upper riparian owner , having , as

su ch , a right to redu ce the volume of the stream within the

lim its and for the purposes perm itted by law ,
has

,
in fact ,

allow ed a low er proprietor to enj oy an uninterru pted flow of

water
,
the low er proprietor has not thereby acqu ired any

right that this state of things shall continu e for his benefit .

3

The position w ou ld be different in both these cases ifthe one

proprietor had refrained from exercising his proprietary

right in deference to the other ’s claim of right to have him

do so ,
andhad so refrained during thewhole cu rrency of the

term of prescription . What is here said applies to negative

servitudes only . An affirmative servitude is from its natu re
adverse to the proprietor over whose land it is exercised .

(4) Continuous . The enj oym ent of the servitude mu st

be uninterrupted . Thus a claim to a servitude of grazing
was held to fail when it appeared that it had been inter
rupted by vis major for a period of thr ee months .

4 What
constitutes an interruption depends upon the nature of
the servitude . Some servitudes are in their natu re inter

mi ttent and a break in the enj oyment may be mere ly the
manner in which the servitude w as be ing enj oyed ’

.

5

1 Cf. Da lton V . Angus ( 1881 ) 6 App . Cas . at p. 827 ; Un ion
I/ighterage 0 0 . V . L ondon Graving Dock Co . [1902] 2 Ch . 557 ;
L iverpool Corp . V . Coghill [19 18] 1 Ch . 307 ; Ha lsbury , x i . 537 .

2 D e B eer V . Van der M erw e [1923] A .D . a t p . 384.

3 Jordaan V . Winkelman [1879] Bu ch . 79 .

B oshofi V . Reinhold [1920] A .D . 29 ; D e B eer V . Van der M erw e

[1923] A .D . 378.

5 Voet , 8. 4. 1 7 ; Boshofi V . Reinhold, ubi sup . at p . 33 ; Head v .

Du Tait [1932] C.P .D . 287 .
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5 . For theperiod defined by law . In the Dutch Law this
was a third of a century .

1 A Cape Act (No . 7 of 1865
,

sec . 106) substituted thirty years, and this is now general
thr oughou t the Un ion .

2

Though the fu ll period of prescription is ne cessary to
constitu te a servitude

,
it does not follow that the Cour t

will always order the removal of a structure whi ch has
been maintained for a shorter period in derogation of

another ’s right . Thu s
,
by the keuren of Delft and other

towns a bu ilding which had stood for a year and a day
"

without protest (onbeklaagt) was thereby sufficiently pre

scr ibed
,
i .e . its removal would not be de creed ; bu t the

owner of the land was entitled to compensation in

damages.

4 In the modern law the Cour t will , in its disere

tion ,
order removal or requ ire the encroaching party to

take transfer of the encroached upon land and of so mu ch

more as may have been rendered useless to the owner

by the encroachment and to pay a reasonable sum as

damages .

5

According to Voet , to make good a claim to a servitude

by prescription
,
bona fides is necessary, though justus

titu lus is not .

6 But the analogy of the general law of

prescription suggests that ne ither the one nor the other is

needed .

7

Closely resembling prescr iption , bu t distingu ishable from

it is immemorial u ser (vetustas) , which notwithstanding

Maasdorp
’

s statement to the contrary8 may constitute

a claim to a private servitude . For particu lars reference

may be made to the writer ’s edition of Grotius .

”
1 G r . 2 . 36 . 4.

2 Prescr iption Act , 1943 , sec . 2 .

3 i .e . for a year , six w eeks and three days . An ton . Matthaeu s,

Paroem . No . ix , sec . 1 7 .

G r . 2 . 36 . 5 and G roen . ad loc . G roen . de leg. abr . ad Cod .

3 . 34. 1—2 . B ijnkershoek (O .T . ii . 1695 ) insists that su ch keu ren

do not m ake jus commu n e .

5 Cape Town M un ic. V . Fletcher [ 1936] C.P .D . at p. 352

(Ceylon ) Gnanaprakasam V . M ariapilla i ( 1937 ) 39 N.L .R . 406.

Voet , 8. 4. 4.

7 Cf. An ton . Matthaeus , Paroem . no . ix , secs . 2 , 3 .

8 Vol . 2, p . 252 .

9 Vol . ii, pp. 190 fi .
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In English L aw public r ights of way may be created by

dedi cation to the public .

1 This is probably unknown to the
law of South Africa ,

2
as it is to the law of Ceylon unless

effe cted by deed of
'

grant .

3

Praedi al servitudes are lost by
l . Merger

,

4 when the servient and the dom inant land

meet in the same hand ; in accordance wi th the maxim
‘

nulli res sua servit ’

.

5 If the circumstances are su ch that
the

‘

confu sion ’

is permanent , the servitude is altogether
gone ; if the un ion of ownership is m erely temporary , as
w ou ld be the case if the own ership of the two lands was
not

‘ perdur able ’

(to borrow a phrase from English L aw ) ,
the servitude would be in suspense .

“

2 . Release ,

7 whi ch may be e ither : (a ) express ; or (b)
tacit ; as by acqu iescing in some act of the owner of the

servient land whi ch is inconsistent wi th the continu ed

existence of the servitude .

“

3 . Determination of the grantor ’s interest in the

servient land .

9

4. Non -user for the third of a hundred years.

5 . Sale of land by public au ction in pursuance of a

judicial sequ estration . In su ch case persons claiming

rights of servitude , &c . ,
are given an opportunity of assert

ing them , and if they fail to do so cann ot afterwards make

them good against a purchaser .

1 1

1 Halsbury , xv i . 2 17 .

2 L ondon dv S . A . Explora tion 0 0 . V . Kimberley Town Council
( 1882 ) 1 H .C .G . 136 ; L issack 0 0 . V . S igma Bu ilding 0 0 . ( 1897 )
4O .R . 2 13 ; Tau ber V . Ven ter [1938] B .D .L . 82 .

2 S andrasegra V . S inna tamby ( 1923) 25 N.L .R . 139 .

D ig. 8. 6 . l G r . 2 . 37 . 2 ; Van L eeuw en , 2 . 22 . 1 ; Voet , 8. 6 . 2 .

Dig. 8. 2 . 26 ; S ecus B .G .B . 889 ; Sw iss 733, 735 .

Schorer , ad G r . 2 . 36 . 6 ; Voe t , 8. 6 . 3 ; 19 . l . 6 ; Sa lmon V .

L amb
’

s Exor . , u bi sup.

7 G t . 2 . 37 . 3 ; Voet , 8. 6 . 5 .

2 Cr . 2 . 37 . 4; Van L eeuw en ,
2 . 22 . 3 ; Voet , ubi sup . ; Edmeades

V . S cheepers ( 1881 ) l S .C . 334 Vermeu len
’

s Execu trix V . M oolman

[19 1 1] A .D . at p . 409 .

2 G r . 2 . 37 . 6 ; Van L eeuw en , 2 . 22 . 5 ; Voet , 8. 6 . 13 .

1° G r . 2 . 37 . 7 ; Van L eeuw en , 2 . 28. 4; Voet , 8. 6 . 7 ; in the Cape

Prov in ce for thir ty years . Ohlsson
’

s Cape B rew eries V . Thomp son

( 190 1 ) 1 1 C .T .R . 275 ; Braun V . Powrie ( 1903) 13 C .T .R . 464.

Voe t , 8. 8. 14; Hall. Cons . , ii , 6 .
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6 . Destru ction of the dom inant or servient property,
e .g . if either is swept away by the sea . Bu t land is generally
indestru ctible ,

and if bu ildings are rebu ilt a servitude

revives, even if the prescriptive period has meanwhile

e lapsed .

1

Certain ru les apply to all praedial servitudes Rules of

1
7

. There can be no praedial servitude w ithou t a dom i £3233:
nant and a servient land ; which last mu st be near enough tion 139

to the first to be usefu l to it , bu t not ne cessarily con £33
117 ]

tiguous
? tudes

2 . There cannot be a servitude over a servitude .

“

‘

Servitu s servitu tis esse non potest .

"1

3 . The extent of the servitude may not exceed what is

requ ired for the convenience of the dom inant land .

“

4. The du ty laid upon the owner of the servient land

mu st , w ith the exception of the jus oneris ferendi , be a

duty to forbear , not to do .

‘

SerVitu tium non ea natura

est ut aliqu id faciat qu is, velu ti v iridia tollat au t amoen

iorem prospe ctum praeste t , au t in hoc u t in suo pingat , sed

u t aliqu id patiatur au t non Bu t modern codes

depart from the principle in the sense that an active duty

may be attached to the servitude .

7

5 . A servitude must be capable of perpetual duration .

Therefore ,
a lessee of land (even if the lease is for a long

term of years) cannot acqu ire a servitude by prescription .

It can only be acqu ired by a dom inus
,
or by an emphy

teu ta or superficiarius, who , though not owners, have an

1 Cr . 2 . 37 . 5 ; Van L eeuw en 2 . 22 . 6 ; Voet , 8. 6 . 4.

2 Voe t , 8. 4. 19 .

7 Voet , 8. 4. 7 .

4 D ig. 33 . 2 . 1 .

Voet , 8. 4. 13 . Hence a real serv itude cannot consist in a m ere

am enity or personal en joym en t . D ig. 8. 1 . 8 pr . : U t pom um

decerpere liceat e t u t spatiar i e t u t cenare in alieno possim us

serv itu s impon i non potest . Cf. Voet , 8. 4. 15 .

D ig. 8. l . 15 , 1 .

‘

It is n ot of the natur e of serv itudes that a

m an shou ld [have to ] do anything ; for instance rem ove shrubs so

as to [read u t for au t] afford a m ore pleasing View , or , w ith the

sam e object , paint som ething on his own ground ; bu t only that he

shou ld subm it to som ething be ing done or abstain from doing
som ething

’

(Monro
’

s trans lation ) ; Voet , 8. 4. 17 .

7
e .g. Code Civil Su isse , Art . 730 .
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interest which , if nothing occurs to destroy it , may last
for ever , or by a bona fide possessor ? The alli ed ru le that

a servitude mu st have a perpetual cau se is somewhat
obscure . It seems

'

to mean that the thing over which the

right is claimed , as we ll as the right exercised
,
must from

their nature be capable of perpetual continuance
,
and not

depend merely upon the act ofman . But the lim its of the

rule are ill defined ; and it may be doubted whether it

forms part of the modern law ?

PERSONAL SERVITUDES

The principal personal servitudes in Roman L aw were

u sufru ct and u se . The corresponding institutions in Dutch
L aw are lijftocht and bru ick. To descr ibe these as servi

tudes is, perhaps, to make too great a concession to Roman

term inology . Grotiu s departs from the arrangement of

the Roman L aw . From full ownership he distingui shes
proprietary rights less than ownership ,

which he describes

comprehensively as
‘

gerechtigheden
’

.

3 These , again ,
are

e ither conne cted w ith the ownership of land or not so

connected ? To the fir st of these sub - classes alone he

accords the name of servitudes For

the second sub - class he has no distinctive name . It

includes su ch variou s rights as : ( l ) u sufru ct ;
“
(2 ) u se ;

7

(3) feuds ;
8

(4) heredi tary leases ;
9

(5 ) tithes ;
1 0

(6) mort~

gages ;
1 1

and some others .

12 Su ch an arrangement is, per

haps
,
better suited to a treatise on jurisprudence than to

the exposition of a system of positive law . In this book

we have already mentioned feuds and hereditary leases
1 City D eep L td. V . M cCa lgan [1924] W.L .D . 276 .

2 Dig. 8. 2 . 28: Omnes serv itu tes praediorum perpetu as cau sas

habere debent . See illu strations given in the text ; and for the

m odern law Voet , 8. 4. 1 7 ; G roen . , de leg. abr . ad D ig. , ad loc .

Windsche id, i , 209 , n . 7 . Even in the Roman L aw the exercise of

a serv itu de might be lim ited to certain t im es of the day or to

alternate days . Dig. 8. l . 4, 2 and 5 , l .

2 G r . 2 . 33 . 1—2 , and see Table iv to lib . ii, cap . i .

Erfaenhangig, on erfaenhangig. G r . 2 . 33 . 3 .

G r . , lib . ii, cap . xxx ix . Cap . xliv .

2 Capp. xli- xliii .

2 Cap . x1. 1° Cap. l .

1 1 22 Capp . l i—xlvii .
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for the term of the usufru ct ? If, how ever , the property

held in usufru ct is let on hire to a third party, the lessee
must be allowed a reasonable time after the determ ination

of the u sufru ct to look out for other accommodation ;
2

4. To give the property in pledge or mortgage and to

suffer it to be taken in execu tion
, bu t only to the extent

of his usu fru ctuary interest .

“

In the absence of spe cial cir cumstances a u sufru ctuary

is not entitled to claim compensation for improvements.

4

The duties of the usufru ctuary are :
1 . To frame an inventory of the property comprised in

the u sufru ct . In Roman L aw this was advisable , but not

compulsory .

“ In Roman -Du tch L aw it may be compe lled

2 . To give security to the dominus : (a ) for the use

and cu ltivation of the property in a hu sbandlike manner ;

(b)
'

for its restoration in proper condition upon the ter

m ination of the usu fru ct .

7

The du ty of giving security cannot be remitted to the

u sufru ctuary by the last will of the settlor though it
1 D ig. 7 . l . 12 , 2 ; Voet , loc . c it . This seem s clear , though the

text in the Institu tes (2 . 4. 3 )
‘

nam ext ran eo cedendo nihil

agitur has given unn ecessary diffi cu lty . Van L eeuw en says qu ite
correctly (Cens . For . 1 . 2 . 15 .

‘

Sic u t usufru ctu s cession e ex

traneo facta non tam ipsum jus u sufructus qu am fru ctu um per

ceptionis comm oditas translata Videatur .

’

See Van der M erwe V .

Van WykND . [19 12] B .D .L . 298, and 40 p . 148.

2 Voet , loc . c it . Holl. Cons . iv . 5 1 . Voet , loc . cit .

B runsdon
’

s E st. V . Bru nsdon
’

s E st. [1920] C .P .D . at p. 172,

per Kotze, J dissen ting from Schorer ad G r . 2 . 39 . 13 .

D ig. 7 . 9 . 1 , 4. Voet , 7 . 9 . 2 .

7 G r . 2 . 39 . 3 ; Van L eeuw en , 2 . 9 . 10 ; V .d .L . l . 1 1 . 5 ; 1 . 14. 10 ;

Dig. 7 . 9 . 1 pr . ; Ex parte Newberry [1924] O .P .D . at p . 223 . If a

u sufru ctu ary has failed to give secur ity , when called upon to do

so , he is not entitled to the fru its, which in that case are impu ted

to capital . Neostad. Decis . Supr . Cu r . no . 33 (in secus , if

secur ity has not been dem anded . Decis . en Resolu t . van den Hove,

no . 354; Hall. Cons . V i . 326 ; V .d.K . D icta t. ad G r . loc . cit .

G r . , ubi sup . and Schorer
’

s note (D issent. G roen . de leg. abr .

ad Cod. 3 . 33 . Voet , ubi sup . ; V .d .K . 37 1 . Why not ? The

reasons given are irrelevan t , or extrem ely feeble , as that the

u sufru ctua ry m ay be tempted to w aste the property (Gaill , ii .
145 , In any event , parents are not bound to find secur ity for

property given to the ir children by last w ill or act inter vivos sub

ject to a usufru ct in the ir favour . Voet , 7 . 9 . 7 Ex parte Pistorius

[ 1920] T .P.D . 297 ; Ex parte Newberry [1924] O .P.D . 2 19 .
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may be remitted by one who grants a usufru ct by act inter

vivos, and by the heir of a testator , who has constitu ted

a u sufru ct by his w ill . 1 The secur ity may be demanded
by the dominu s at any time dur ing the currency of the

usufru ct ;
2

3 . To keep in repair at his own cost and to meet all

ordinary expenses
,
but extraordinary expenses may be

charged against the dominus ;
3

4. To pay all usual taxes and ou tgoings charged on the

land ;
4

5 . Not to commit waste by felling timber ,
“destroying

houses
,

“
and the like . The perm itted uses of timber are

similar to those recognized by English L aw . Undergrow th
may be cut . Trees may be felled on timber estates in due

course of husbandry ,

7
w ood may be taken for vine -posts

or necessary repairs . If large trees are thrown down by

the wind they be long not to the usufru ctuary bu t to the

6 . Generally, to exercise all his rights with the care of a

bonus paterfamilias.

“

The duties and rights of the dom inus are the counterpart The duties

of the rights and duties of the usufru ctuary . Thu s, on the
dominus .

1 Voet , 7 . 9 . 9 .

2 Voet , 7 . 9 . 1 1 .

G r . 2 . 39 . 6 ; Van L eeuw en , 2 . 9 . 10 ; Voet , 7 . 1 . 36 ; Ex parte

Est. M eintjes ( 1907 ) 17 C.T .R . at p. 453 .

Van L e euw en , 2 . 9 . 1 1 Voet , 7 . 1 . 37 .

G r . 2 . 39 . 7 : Een lijftochter mag geen boom en afhouden dan

die houbaer z ijn . Houbaer is a translation of caedua , i .e . qu ae
su ccisa ru rsus ex stirpibus au t radicibus renascitur . Dig. 50 . 16 .

30 pr . The usufru ctuary m ay w ork or open min es, bu t , as a rule ,

must restore to the dom inu s the va lu e of the m in erals taken

and may be requ ired to give secu r ity for su ch restoration . Van

L eeuw en , 2 . 9 . 4; The M aster V . African M ines Corp . L td .

[ 1907] T .S . 925 . In the Transvaal this r ight no longer exists in

consequ ence of the Preciou s and Base Metals Act ( 35 of 1908)
Ex parte Venter [1934] T .P .D . 69 . Apparently it is not waste to

change the cour se of husbandry . Voet , 7 . 1 . 24; D ig. 7 . 1 . 13, 5 ,

and G othofredus , ad 10 0 .

Voet , 7 . 1 . 2 1 . Am elioratingwaste . Ibid.

7 Schorer ad G r . , ubi sup .

Voe t , 7 . 1 . 22 ; and therefore the u sufru ctuary was not bound

to replace them . Dig. 7 . 1 . 59 pr . ; Voet , ibid .

Voet, 7. 1 . 41 .
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one hand , he may not prevent , hinder , or dim inish the

right of use and enj oyment ; may not
,
for example

,
burden

land held in u sufru ct with a real servitude withou t the con

sent of the usufru ctuary ? On the other hand , he retains
all su ch rights as are properly in cident to his reversion ,

su ch as the right of alienating the property, by sale or

gift
, subject , of course ,

to the u su fru ct ?

Grotius says that usufr uct is acquired by : ( 1 ) Agree
ment followed by acqu iescence on the part of the dominus ;

2

(2 ) last will ;
4
(3) prescr iption of a third of a century

(4) judi cial decree .

“

For the first we shou ld perhaps substitu te delivery of

movables and registration of immovables, for as Van der

Keessel points out , there is no need here to have recourse

to quasi-tradition (as in the case of praedial servitudes) ,
for usu fru ct per se entitles the usufru ctuary to the actual

possession of the subje ct-matter .

7 A last will does not vest

the u sufru ct in the legatee , bu t entitles him to call for it .

“

A usufru ct may also be reserved in a deed of transfer of

land .

“

Usu fru ct is determ ined by : ( 1 ) death of the u sufru c

tuary ,

1 0
or dur ing his life - time by the expiry of the time

for whi ch the u sufr u ct was granted , or by a resolu tive con

dition .

1 1 When the usufru ctuary is a corporation the event
corresponding to natural death is the dissolution of the

corporation ,
or the efiiuxion of one hundr ed years from

the date of the inception of the usufru ct ?2 The heirs of the

usufru ctuary have no right to remove standing crops, but

1 Voet , 7 . l . 20 . Bu t
‘jur e civ ili ne c consentiente fru ctu ar io

’

.

2 Voet , u bi sup .

2 Cr . 2 . 39 . 8; Voet , 7 . 1 . 7 .

G r . 2 . 39 . 9 .

G r . 2 . 39 . 1 1 ; (Ceylon ) S elohamy V . Goonewardene ( 1928) 30
N.L .R . 1 12 . In Sou th Africa now thirty years, Prescription Act ,

1943 , sec . 2 .

2 Cr . 2 . 39 . 12 . Jure civ ili also in certain cases (5 ) by operation

oflaw . Voet , 7 . 1 . 6 .

7 V .d .K . D ictat . ad G r . 2 . 39 . 8; L ee , Commentary, p. 199 .

2 Supra , p . 1 73 .

2 Deeds Registries Act , 1 937 , see . 67 .

1° G r . 2 . 39 . 13 ; Voet , 7 . 4. 1 .

1 1 Voet , 7 . 4. 1 1—13 .

12 G r . 3 . 39 . 15 ; Voet , 7 . 4. 1 ; Johannesbu rg M unicipa lity V .

Transvaa l Cold S torage 0 0 . [1907] T .S. at p . 729 .
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whi ch are created when a right of way or other normally

praedial servitude is granted to a person as su ch for life

and not to the owner of adj oining property in perpetu ity ?

Su ch r ights are generally inalienable . Bu t a grant of

m ineral rights ‘ constituted in favour of the beneficiary

personally
,
and not in his capacity as owner of another

property , wou ld be in the nature of a personal servitude ,

but free ly assignable and passing to his he irs ’ ? These
rights ‘

are pe cu liar to the circumstances of the country ,
and do not readily fall under any of the classes of real

rights discu ssed by the commentators
1 Voet , 8. 1 . 4; Willoughby

’

s Consolidated 0 0 . V . Coptha ll S tores

[19 13] A .D . at p . 281 ; Texas 0 0 . (S . A . ) L td. V . Cape Town M un ic.

[1926] A .D . 467 .

2 Van Vu ren V . Registrar ofD eeds [1907] T .S . at p. 294.

2 L azaru s ( 2 Jackson V . Wessels [1903] T .S . at p. 5 10 . As to the

relation of the grante e of m ineral r ights to the own er of the

surface see Nolte V . Johannesbu rg Consolida ted Investment Co . L td.

[1943] A .D . 295 .
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MORTGAGE I is defined by Grotius as a ‘

right over another ’s
property whi ch serves to secure an obligation ’ ? The per

son who creates the mortgage is termed the mortgagor
,

the person in whose favour it is created is termed the

mortgagee .

The obligation intended to be se cured may be either
civil or natural , provided that it is not one which the civil

law disapproves .

“ A person may create a mortgage to

secure his own obligation or anyone else
’

s
, but there can

be no mortgage where there is no principal obligation .

4

Anything may be mortgaged which belongs to the mort
gagor whether in fu ll or qualified ownership ,

“
and whether

su ch property be movable or immovable ,
corporeal or in

corporeal
,
in possession or consisting in a right of action .

“

A mortgage of a spe cific thing imports a mortgage of the
fru its7 and other accessories .

“ Generally speaking
, a man

cannot mortgage what does not be long to him
,

“ but a

1 The term
‘
mortgage

’

, der ived from English law , is now in

comm on u se as a synonym for
‘

hypothec
’

, though the tendency ,

perhaps, is to speak of express mortgages and of tacit hypothecs .

2 G r . 2 . 48. l : gere chtighe id over cens anders zacek dienende tot

zeeckerhe id van inschu ld . By
‘

gerechtighe id
’

G rotiu s m eans a

proprietary r ight less than own ership. G r . 2 . 33 . 1 .

2 Voe t , 20 . 1 . 18. Mortgages are frequ ently m ade to se cur e

fu ture advances as w e ll as ex isting liabilities . A mortgage of this

kind is known as a
‘

cover ing bond
’

. See Deeds Regis tries A ct,

1937 , sec . 5 1 , andWille ,M ortgage and P ledge in S ou thAfrica , p. 92

and for Ceylon , Ord. No . 2 1 of 1927 , sec . 1 7 .

2 Kilbu rn V . E st. Kilbu rn [193 1] A .D . 50 1 .

2 Cr . 2 . 48. 2 . G rotius (sec . founding on the Rom an Law ,

says that the m ortgage of urban servitudes and of agr icultur al

instrum ents is forb idden , bu t Schorer dissen ts .

2 Voet , 20 . 3 . 1 . See Nationa l Bank of S
’
. A . V . Cohe n

’
s Trustee

[19 1 1] A .D . at p . 250 . A m ortgage itselfm ay be m ortgaged by the

m ortgagee to secu re a debt du e from himse lf (sub-mortgage ) . Van
L eeuw en , 4. 13 . 6 .

7 Voet , 20 . l . 3 ; Barclay
’

s Bank V . The M aster [1934] C.P .D .

413 .

2 Voe t , 20 . 1 . 4.

2 Voet , 20 . 3 . 3 . As between m ortgagor and m ortgagee the
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husband by virtue of his mar ital adm inistration , may

mortgage the property of his wife , even though com

munity of goods has been excluded ;
1
and pawnbrokers,

according to some au thorities, were not requ ired to restore
to the tru e owner

'

things pawned wi th them by a non

owner , except on terms of payment of the debt for se curity

of whi ch the pawn was given .

2 Further , a thing may be

effe ctually mortgaged by a non - owner if the owner con

sents or afterwards ratifies the transaction ; or if the

m ortgagor afterwards be comes owner .

“ Bu t thi s last de

parture fr om the rule has no application to a spe cial

mortgage of immovables .

4

The imm ovable property of a minor may not be mort

gaged withou t a judi cial de cree .

“

Mortgages are e ither : ( 1 ) conventional (or express) , or

(2 ) legal (or tacit ) ;
2
and each of these may be e ither

general or special , according as the mortgage attaches to

all the mortgagor ’s property (imm ovable or movable or

both ) , future as we ll as present , or to some specific thing

or collection of things, as a flock of sheep or all the goods in

a shOp
? In this last case the m ortgage covers the flock or

stock in trade as it may from time to time be constituted .

Conventional mortgages, as the name implies
,
are created

by agreement . Tacit mortgages ari se by Operation of law .

The phrase judi cial mortgage (pignus praetorium vel

transaction holds good, bu t not to the pre judice of the own er .

V .d .K . 539 .

1 Voet , 20 . 3 . 7 ; Holl. Cons . i . 15 1 .

2 Voet , ubi sup . Schorer ad G r . 2 . 48. 2 ; Van L eeuw en , 4. 13 . 4;

G roen . de leg. abr . ad Cod . 8. 16. Bu t see M u ller V . Chadwickd: 0 0 .

[1906] T .S . 30 .

2 D ig. 13 . 7 . 41 ; Voet , 20 . 3 . 4. For other cases see Voet ,
20 . 3 . 7 .

2 Voet , 20 . 3 . 6 . In the m odern law
‘

the m ortgage ofimm ovable

property w ithou t the consent of the owner is rendered practically
impossible by our system of registration

’

. Wille , M ortgage and

P ledge, p . 56 .

2 Decker ad Van L eeuw en , 4. 12 . 4; Adm inistration of Estates

Act , 19 13, sec . 87 ; supra , p . 49 . For
'

other cases in which

m ortgage is not perm itted see Decker
’

s note .

2 G r . 2 . 48. 7 .

7 Voe t, 20 . 1 . 2 .
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mortgage was to affect third parties, i .e . to bind the

property ? It was immater ial whether possession was or

was not transferred to the creditor ?

(b) A special mortgage of m ovables accompanied by

de livery, i .e . a pledge (pignu s— pand ter m inne ) w as

effected by handing over the property to the creditor to
hold as a

'

se curity .

“ To the validity of a pledge transfer of

possession was essential ? An agreement
,
therefore ,

which
allowed the pledgor to retain the thing precario or as a

loan or deposit
,
or on hir e from the pledgee , rendered the

pledge invalid , being looked upon as a fraud upon the law ,

whi ch insists upon de livery as an essential element in the

transaction .

“

(0 ) A general mortgage was constitu ted e ither by a

general clau se added to a special mortgage
,
or by a general

bond . If the general bond related to immovables the law

requ ired it to be passed before a Judge ,
who m ight be any

Judge in the Provin ce of Holland .

“

A general bond of m ovables was generally exe cu ted

before a notary . The same applied to a spe cial bond of

movables unaccompanied by de livery ?

(d) Mortgages of rights (res in corporales) were effected

by agreement , which might , or m ight not , be accompanied

by cession of the right to the creditor .

“

In Sou th Africa the law remains substantially the same .

A special mortgage of immovables is constitu ted by a

reference in that article is to the Placaat ofMay 9 , 1560 (2 G .P .B .

759 and not to the Placaat of 1529 .

1 Cr . 2 . 48. 30 . V .d .K . ad 10 0 . (L ee , Commentary , p. 2 15 ) holds
that om ission of registration did not entail the penalty of nu llity .

2 G r . 2 . 48. 33 .

2 G r . 2 . 48. 27 ; V .d.L . l . 12 . 3 .

2 Bu t brev i m anu traditio m ay be sufficient . O
’

Ca llagha n
’

s

A ssignees V . Cavanagh ( 1882) 2 S .C. 122 .

2 Voet , 20 . l . 12 ; Hall. Cons . iii . 174, 470 ; V .d .K . 536 ; Goldin

ger
’

s Trustee V . Whitelaw [19 17] A .D . at pp . 79 , 89 ; Goosen
’

s Trus

tees V . Goosen ( 1884) 3 E .D .C . at p . 387 .

2 P 0 . Art . G r . 2 . 48. 23 ; Voet , 20 . l . 10 ; V .d .K . 428.

7 G r . 2 . 48. 23 and 28 V .d .K . ad 10 0 . (L ee , Commentary, p . 2 12 )
Van L eeuw en , 4. 13 . 20 and Kotze, ad 10 0 .

2 Voet , 20 . 3 . l 20 . 1 . 1 7 Na tiona lBankofS . A . L td . V . Cohen
’
s

Trustee A .D . at p. 250 .
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bond
,
known as a

‘

mortgage bond ’

,

1
exe cu ted before , and

attested by, the Registrar of Deeds, who has replaced the
Judge for the purpose , and registered against the title

deeds of the property .

2 General mortgages of immovables

are no longer m use . Mortgages of movables (apart from

pledge ) , special or general , are effected by notarial bond ,
and to give them a preference in insolvency mu st be

registered .

“ A m ortgage of a res incorporalis, su ch as a

right of action ,
is effe cted by cession : ‘

An incorporeal right

is by its nature not susceptible of physical delivery ,
but

the pledgor must do some act to show that he divests

himself of that right and vests it in the pledgee for the

purpose of holding it as a security .

’4

In Ceylon conventional general mortgages have been in Ceylon .

abolished by statute .

“ A special mortgage of immovables

mu st be executed before a notary and two wi tnesses or a

District Judge , &c . , and be registered .

“A specialmortgage

of movables mu st be effe cted by actual delivery or by

wr iting duly registered (bill of sale )
?

Before leaving this branch of our subject it is to be No special

remarked that no special form ofwords is necessary for the £2335
0“

creation of a mortgage . Whether the w ords u sed are apt required.

to create a mortgage is a question of intention and con

stru ction . It sometimes happens that what in essence is a
mortgage is disgu ised in term s appropriate to sale or some Disgu ised

other contract . But the Courts will always go behind the “222.

form to ascertain the essential nature of the transaction
,

1 Deeds Registr ies Act , 1937 , sec . 102 .

2 Harris V . Bu isinne
’

s Trustee ( 1840 ) 2 Menz . at p . 108; Deeds

Registries Act , 1937 , see . 50 .

2 Francis V . Savage db Hill ( 1882 ) 1 S .A .R . 33 ; Hare V . Heaths
Trustee ( 1884) 3 S .C . 32 ; 2 Maasdorp, p . 281 .

2 SmithV . Farr elly
’

s Trustee [1904] T .S . at p. 955 Nationa lBank
of S . A . L td. V . Cohen

’

s Trustee [19 1 1] A .D . at p . 25 1 ; Robert v .

E ttlinger [1937] W.L .D . 28. As to what is n ecessary to constitu te

a cession ofa r ight , see p. 247 infra .

2 Ord. No . 8 of 187 1 , sec . 1 ; re -enacted , Ord . No . 21 of 1927 ,
see . 3 .

2 Ord. No . 7 of 1840 , see . 2 ; Ord . No . 1 7 of 1852 , sec . 1 .

7 Ord. No . 2 1 of 187 1 ; Ord . No . 23 of 1927 , see . 18; M ohamad V .

Eastern Bank ( 193 1 ) 33N.L .R . 73 . For the older law ofCeylon see

Tatham V. Andree ( 1863 ) 1 MOO . P .C.C. 386.
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and
, if this is found upon its tru e constru ction to be a

mortgage , will pronounce it to be so . This is an appli

cation of the maxim—Plus valet qu od agitur quam qu od
simu late concipitur

?

An agreement to constitu te a mortgage infu turo, e .g. to

give a movable as a pledge to secure a present or fu ture
debt , bears the same relation to a mortgage as a contract
to sell bears to a sale perfected by delivery . If su ch an

agreement satisfies the requ ir ements of the law as to form
and in all other respects the Courts will give effe ct to it

dire ctly, by decreeing specific perform ance
,
or indire ctly,

by interdict , and in any event by an action for damages
against the party in default . This is part of the general
law of contract , and does not call for any further notice in
this place . It must be remarked

,
however

,
that an ali enee

with notice is in no better position than if the mortgage
had been actually implemented ?

We pass to tacit hypothecs . Many su ch are m entioned

in the books
,
of which some w ere pecu liar to the law of

Holland , bu t m ost were a legacy from the Roman L aw ,

whi ch in the later Empire
,
and particularly under Ju sti

nian
,
mu ltiplied these embarrassing clogs on property

some of these are inapplicable to modern conditions . Many

were abolished by pre -Union legislation in one or other of

the colonies, and to -day none of them except the land

lord ’s hypothe c confers a preference in insolvency . This

provision of the Insolven cy Act“ does not positively

abolish tacit hypothecs in general , for the statu te leaves

untou ched the hypothe cary creditor ’

s right (if it still

exists) of following the property into third hands
4
and his

right of preferen ce where there is no insolvency ,
as in an

1 Cod. 4. 22 ; Voet , 13 . 7 . 1 ; Zandberg V . van Zyl [19 10] A .D .

at p. 309 ; Nationa lB ank ofS . A . V . Cohen
’

s Trustee [19 1 1] A .D . at

p. 242 ; Anderson V . Kaplan [1931] C .P .D . 50 ; Bha ijee V . Khoja
[1937] A .D . 246 ; Commrs . of Customs V . Randles B ros . [1941] A .D .

369 .

2 Cato V . Alion <2 Helps [1922] N.P .D . 469 ; De Jager V . S isana

[1930] A .D . at p. 84.

2 Insolvency Act , 1936, see . 85 ( l ) .



https://www.forgottenbooks.com/join


Quick

194 THE LAW OF PROPERTY

In this passage Voet spe aks of the possibility of seizur e in
the very act

“of removal ; and Grotius says that the lessor

preserves his right if he proceeds against the property
‘
immediate ly, while it is being removed from the ground
The limits which

'

the law puts upon this right were con

sidered in Webster v . Elison [19 1 1] A .D . 73 . The Natal

Cour t had developed a doctrine of so - called ‘ qu ick pur

su it ’, a ccording to which ‘ if the landlord proceeds ex

peditiously , or with sufficient celerity , he is entitled to an

order for the attachment and return of the goods to the

leased premises ’

. But the Appellate Division refu sed to

endorse this doctrine . By the law of South Africa the

u tmost indulgen ce allowed to the landlord is to arrest the

goods ‘

in process of removal or while in transit to the ir new

destination (InnesJ. at p . If the tenant has removed

the goods after an order of attachm ent , the Court will

order him to return them to the prem ises for the purpose of

giving effe ct to the attachment ? But even in this case (it

seems) a bonafide pur chaser will have acqu ired a good title
?

It is not the case , however , according to modern prac

tice
,
that the landlord ’s hypothec requ ires a judicial arrest

to make it effectual over movables remaining upon the

premises ; for over su ch property the landlord has a right

of preference in the event of insolvency ,
which prevails

even against a pignus praetorium issued before the land

lord has obtained an attachment or interdi ct in enforce

ment of his lien .

“The hypothec is not lost by the removal

of the goods from the leased prem ises under a writ of

exe cu tion taken ou t by the landlord upon a judgment for

arrears of rent ?

2 . The hypothe c in principle attaches to movables upon

the premises belonging to the tenant ; or to a sub -tenant ,

but only to the extent of rent due from the sub -tenant to

his immediate landlord .

“ The property of third parties is
1 Greefi v . Pretor ius ( 1895 ) 12 S .C . 104.

2 Voet , 20 . 2 . 3, infine .

2 In re S ti lwell ( 1831 ) 1 Menz . 537 ; 2 Maasdorp, p. 3 13 .

2 Columbia Fu rn ishing 0 0 . V . Goldbla tt [1929] A .D . 27
5 Voet , 20 . 2 . 6 , in fine ; Sm ith v . D ierks ( 1884) 3 S .C. 142 ;
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not bound unless it has been brought upon the prem ises the
w ith the knowledge and consent , express or implied , of the

“2mm“

owner for the permanent or indefinite u se of the tenant
and the landlord is unaware that the goods do not belong
to the tenant ? Goods supplied under a hire -purchase
agreement u sually satisfy this condition ? Consent is
implied if the owner being in a position to give notice of
his ownership to the landlord has failed to do so .

“ So soon
as the goods cease to belong to the tenant , e .g. by being
sold and delivered to a bonafide purchaser , they cease to be
affected by the hypothe c even before the ir removal from

the land ? On the other hand
,
if the goods have in fact

been brought on to the premises for the permanent or

indefinite u se of the tenant , it is immaterial that the

landlord did not know that they were there .

“ The land

lord ’s hypothe c does not extend to goods placed in the

hands of the tenant to be worked by him in the course of

his trade .

“ It is not lost if the landlord has accepted a

surety or a conventional mortgage to se cure his rent , for

no one shou ld be pre judiced by excess of caution ?

The Insolvency Act , 19 16, see . 86 (as amended by Act
No . 29 of 1926 , see . 29) provided that the landlord ’s

Ex parte A egis Assu rance Co . [1909] E .D .C . 363 Reinhold ck 0 a . .v .

Van Oudtshoorn [193 1] T .P .D . 382 . Quaere whether this applies

also to the produ ce of the land in the hands of a sub -tenant .

Smith v . D ierks , ubi sup . ; Wille , L andlord and Tenant (3rd
184.p.

1 D ig. 20 . 2 . 7 ; G roen . ad G r . Voet , Bloem

fontein Munic . V . Jackson ’

s L td . [1929] A .D . at p. 276 ; Phillips v .

Hea rne (93 Co . [1937] C .P .D . 6 1 ; Van den B ergh V . Polliack (ft 0 0 .

[1940] T .P .D . 237 .

2 B loemfon tein M unic . V . Jackson ’

s L td ubi sup .

2 Ibid. at p. 277 S ercombe v . Colon ia lM otors (Na ta l) L td. [1929]
N.P .D . 58; Band Fu rn ishing Co . v . Heydenrych [1929] T .P .D . 583 ;
Fresh M eat Supply 0 0 . V . S tanda rd Trading Co . [1933] C .P .D .

550 .

2 Webster V . Ellison [19 1 1] A .D . at p. 84per L ord De Villiers

C .J. The sam e consequ ence follow s if goods are attached on the

leased premises at the instance of a judgm ent creditor of the

lessee . Ibid.

2 M ackay B ros . V . Eagleston e [1932] T .P .D . 30 1 .

2 Van L eeuw en ,

7
Voe t , 20 . 6. 12 ; Schorer ad G r . ubi sup .
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hypothe c shou ld give a preference for all rent in respect of

the per iod current with and up to the sequestration
,
and

for arrear rent not exceeding thr ee months in respe ct of the
period immediate ly prior thereto . The latest Insolvency

Act gives a preference for rent due in respe ct of any period
immediate ly pr ior to and up to the date of sequestration
for periods extending from three to fifteen months accord

ing as the rent is payable at longer or shorter intervals ?

The same Act by sec . 84 in case of a sale of goods under

a su spensiv
'

e condition or of a hire -pur chase agreement

creates a statutory hypothe c . The trustee of the debtor ’s

insolvent estate may be requ ired by the creditor to de liver

the property to him ,
and thereupon the creditor is deemed

to be holding the property as se curity for his claim .

As explained above , there were many other tacit hypo

thees which have little ,
if any, value at the present day .

Some were spe cial , affecting particu lar things, su ch as the

hypothec of one who lent money or supplied materials for

repair ing a house or ship , or expended labour in doing so

over the house or ship in qu estion ;
2
or the hypothec of an

agricu ltural tenant , who had qui tted possession on the

determination of his lease ,
over the leased property to

cover his r ight to be compensated for stru ctur es set up

with the landlord ’s consent .

“ Others w ere general , attach

ing to all the property of the debtor , su ch as the hypothe c

of the fiscu s over the property of administrators and

receivers of public funds2 and of persons liable for taxes

1
V iz . thr ee m onths if the rent is payable m onthly or at shorter

intervals ; six m on ths if at inte rvals exceeding one m on th, bu t not

exceeding three m onths ; n in e m onths , if at intervals exce eding
three months , bu t not ex ceeding six m on ths ; and fifteen m onths if

a t any longer in terval . Insolvency Act , 1936, se e . 85
2 Cr . 2 . 48. 13 ; Voet , 20 . 2 . 28—9 ; 20 . 4. 19 ; Crooks di 0 0 . V .

Agricu ltu ra l Coop . Un ion [1922] A .D . 423 .

2 Placaet van de Staten van Hollandt of 26 Septembe r , 1658,
Art . 1 1 (2 G .P .B . For text and translation see L ee , Com

mentary , p . 93 .

2 G r . 2 . 48. 15 ; Voet , 20 . 2 . 8; V .d.K . 420 ; In re Insolvent Est.

Bu isinne ( 1828) l Menz . 3 18; Chase V . Du Toit
’

s Trustees ( 1858)
3 Searle 78; (Ceylon ) A ttorney Genera l V . Pana Adappa Chetty

( 1928) 29 N.L .R . 431 .
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distinguished as : ( 1 ) salvage and improvement liens ; (2 )
debtor and creditor liens ? The first of these classes of lien
exists in favour of any person who has ne cessar ily or use

fu lly incurred expense abou t property presently in his

possession . The second is a consequence of contract , and

covers all expenses duly incurred in terms of the agree
ment . The first is good against all the world , the second

only against the other party to the contract and persons
claim ing through him

,
or acqu iring the property with

knowledge of the lien
,

2
not against an owner who is not

a party to the contract, unless it has been made by his
au thority express or implied , or relates to necessary or

u seful expenses .

“ Instances of the first are the rights of

retention which the law gives to possessors and occupiers

of land in respect of improvements,
2
and perhaps to a

finder of lost property in respect of ne cessary expenses .

2

Instances of the se cond are the rights of retention enj oyed

by bu ilders
,

“ by artificers, e .g. when cloth has been

delivered to a tailor to make up into clothes,
7 by livery

stable keepers,
“ by carters and warehou semen .

“ By an

extension of the same prin ciple attorneys and other legal

practitioners have a r ight to retain documents until paid

1 Un ited Bu ilding S oc. V . Smooklers Trustees , ubi sup . Colonia l

M anufactu ring Co . v . Wiid [1927] C.P .D . 198.

2 Nieman v . S crivener N. 0 . [1922] O .P .D . 10 1 ; L evy v . Tyler

[1933] C.P .D . 377 .

2 Ford V . Reed Bros . [1922] T .P .D . 266 at p. 278; ReedBros . v .

Ford [1923] T .P .D . 1 50 ; Colon ia l Cabinet M anufactu ring 0 0 . V .

Wi id, ubi sup . United Bu ilding S oc . V . Smookler
’

s Trustees at

p. 628.

2 Infra , p . 45 1 .

2 Ki llian V . Reilly ( 1908) 18C .T .R . 159 .

2 United Bu ilding S ociety V . Smookler
’

s Trus tees , ubi sup . ;

S choltz V . Fa ifer [19 10] T .P .D . 243 Phi llips dc Gordon v . Adams

[1923] B .D .L . 104.

7 Voet , 16 . 2 . 20 ; 20 . 2 . 28 (in Spu rr ier v . CoxwellN .O .

[ 19 14] C .P .D . at p . 88.

2 Ford V . Reed Bros . ubi sup . ; Reed Bros . v . Ford u bi sup .

By Roman -Du tch L aw , differ ing here in from English law , expenses

in cidental to the m aintenance ofthe lien , e .g. the feed and stabling

of horses, m ay be charged against the debtor . Ibid. Contra , L ong

pan Sa lt Co . L td. v . Blumenfeld (k 0 0 . [1922] N.P .D . 177 . For

agistor
’

s lien see L and Bankv . M ans [1933] C.P .D . 16 .

2 Anderson dc Co . v . P ienaar cfc Co . [1922] T .P .D . 435 .
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the ir charges in connexion with legal proceedings to which

the docum ents relate ? The innkeeper ’s lien may perhaps

be referred to the same general class ?

The Court reserves to itself the discretion , where equ ity

demands it , to order a lien -holder to surrender the pro

perty against adequate securi ty .

“

It remains to speak of the effect of a mortgage in rela How

tion to third parties, i .e . how far it creates a real se cur ity . fizégage
In Roman Law a mortgage ,

whether general or spe cial , affords
1

whether of movables or immovables, whether express or
“ ea

tacit
,
bound the mortgaged property, no matter into whose

hands it m ight come
? In the Roman -Dutch Law the

consequences are not so simple . We must di stingu ish the

various kinds of mortgage and shall speak first of con

ventional mortgages.

(a ) A spe cial mortgage of an immovable binds the pro 1 . Con

perty so long as it is registered against the mortgagor ’s 33
1

2
2 112 1

title .

“
(b) A pledge of a movable depends in principle , gages .

as in Roman L aw , upon retention of possession by the

pledgee .

“ Loss of possession destroys , or , at best , impe rils
the securi ty ?

(c) A general mortgage of movables affects

the property so long as it remains in the possession of the

1 Van L eeuw en , 4. 40 . 2 ; Queen
’

s Town A ssu rance Co . v . Wood
’

s

Trustee ( 1887 ) 5 S .C. 327 . Bu t this right of re tention does not

afford any secur ity or preference in insolvency . Inso lvency Act ,
1936, see . 47 . Has an attorney a right of retention over m oneys

in his hands for his costs The qu estion w as left open in Kayser di
D e Beer v . Est. Li ebenberg [1926] A .D . at p. 98. Book-keepers

’

lien ,

Nieman v . Scr ivener N. 0 . [1922] O .P .D . 10 1 ; Wille , p . 157 .

2 Van Le euw en , loc . cit . See Holmes Garage L td. v . L evin [1924]
58, where the English Law is contrasted .

2 Ford V . Reed Bros . [1922] T .P .D . at pp. 272 - 3 . For the

procedu re in the event of the insolvency of the owner ofproperty
held by a creditor under claim of lien see In solvency Act , 1936,
sec . 33 ; Mars , Insolvency p. 362 .

2 Voet , 20 . 1 . 14—15 .

2 For procedur e in Registrar
’

s Office see Registry ofDeeds Act ,
1937 , sees . 56, 57 .

2 Supra , p. 190 ; Voet , 20 . 1 . 13 ; Heydenrych V . Fau rie ( 1896)
13 S .C. 37 1 . For a qu alification ofthis pr in ciple see p . 20 1 .

7 Cf. Deutschmann V . IL'peta [19 17] C .P .D . 79 . A G erman adage

says : Mit der Hand stirbt das Pfand.
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mortgagor . It is ineffe ctual against an alienee by onerou s
or lucrative title with or withou t notice ,

1
or a subsequent

pledgee , or a creditor who gets an execu tion against any
part of the property .

2 A creditor who has a special
mortgage of movables unaccompanied by de livery is in
no better position“than one who has a general bond of
movables, except that he can assert his right against a

subsequent alienee or encumbrancer who has notice of
his claim ?

(d) The effect of the mortgage of a right wou ld

depend
,
it m ay be suggested , upon the nature of the right

and the character of the cession . If the cession , though

intended merely to be in secu ritatem debiti were absolute

in its terms
,
the cessionary m ight give a good title to a

pur chaser or pledgee , who took the property in ignorance

of the facts.

“

The effe ct of tacit hypothe cs may be shortly stated . A

tacit hypothec of immovables follows the property into

the hands cuju svis possessori s, as in Roman L aw .

“A tacit

hypothec of movables attaches to the property only so

long as

.

the debtor or creditor remains in possession . It

is extingu ished by transfer to a third party whether by

onerou s or by lu crative title ; and if a third party acqu ires

a spe cial hypothe c accompanied by delivery, or a right

of retention over goods in cluded in the security he is
1 G r . 2 . 48. 23 and 24; Voet , 20 . 1 . 14; 20 . 6 . 5 ; 2 Maasdorp

p . 32 1 .

2 Cr . 2 . 4s. 23 and 29 Voet , 20 . 6 . 6, adfin . ; 20 . 1 . 14; V .d .K .

432 ; 2 Maasdorp, p . 3 19 .

2 In Natal a special hypothecation ofm ovables by notarial bond

had the sam e effect as if the m ovables had be en delivered as a

pledge . This is so no longer . The Notar ial Bonds (Natal) Act ,
1932 ; Parak V . Reynhardt (2: Co . [1930] N.P .D . at p. 258; In r e

Umlaas Wool Washing Co . [1934] N.P .D . 18.

2 Coaton v . A lexander [1879] Bu ch . 1 7 ; M eyer V . Botha

Hergenr
'

o
‘

der ( 1882 ) l S .A .R . 47 ; Cato V . A lion (fi Helps [1922]
N.P .D . 469 ;

'

De Jager V . S isana [1930] A .D . at p. 84. This does not

apply to a general bond . 2 Maasdorp, p . 32 1 .

2 Thism ay be inferr ed from the language ofL ordDe Villiers C .J .

in Nat. Bk. of S . A . V . Cohen
’

s Trustee [19 1 1] A .D . at p . 244.

‘
There is no qu estion [here ] as to third parties be ingmisled by the
form of the cession ? See Hartogh V . Nat. Bk. [1907] T .S . 1092

[1907] T .E . 207 .

6
,
Voet , 20 . 1 . 14.
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The principle that loss of possession entails loss of
se cur ity must be fu rther qualified in the sense that if a
pledgee is wrongfully dispossessed , the law will help him to

re cover possession even from an innocent third party1 and
an alienee or subsequent pledgee with notice takes subject
to the pledge ?

It may happen that the same property is affected with
more than one mortgage . In that event a question arises
as to preference or priority between the various encum

brances upon the property . In prin ciple all mortgages
,

however constitu ted
,
rank in order of time—Praevalet

jure qui praevenit tempore— Qui prior est tempore potior

est jure .

“ In the case of conventional mortgages this

means from the date of execu tion ,
and in modern practice

from the date of registration when registration is required

by law ? Tacit hypothecs took effect from the moment

when the cir cumstances existed which gave birth to them .

Thus the minor ’s hypothe c over his gu ardian ’

s estate took

effect from the moment at whi ch the relationship of

guardian and ward came into existence .

“

But some securities from the ir nature are preferred to

others . Thus a mortgage of movable property perfected

by de livery (pledge ) gives the creditor an inexpu gnable

right to retain the property against all r ival claimants

until his own claim is satisfied .

“ The same applies to liens

or r ights of retention ,
whi ch

,
as explained above

,
are not

mortgages
,
bu t in this respect confer the same advantage .

The landlord ’s hypothec7 and the pignus praetorium“

1 Theron V . Gerber [19 18] B .D .L . 288.

2 Coaton V . A lexander [1879] Bu ch . 17 ; M eyer V . Botha db

Hergenrb
’

der ( 1882 ) 1 S .A .R . 47 .

2 Cod . 8. 17 2 ; Cr . 2 . 48. 34—6 ; Voet , 20 . 4. 16 .

2 Voe t , 20 . 4. 29 ; Insolvency Act , 19 16, see . 87 (2 ) (abrogat ing
the effect of S tandard Bk. V . Heydenrych [1907] A .O. 336, 3 Bu ch .

A .O. Insolvency Act , 1936, see . 87 .

2 Voet , 20 . 2 . 1 7 ; S chu tte V . M eyer
’

s A ssignee [1927] C.P .D . 37 1 .

2 Voet , 20 . 1 . 12 ; 20 . 4. 9 ; V .d .K . 437 .

7 Voet , 20 . 4. 19 ; V .d .K . ubi sup . ; Pothi er : Con trat de L onage ,
252 .

2 In re Woeke 1832 ) 1 Menz . 554. Bu t by the Insolvency Act ,
1936, se e . 98 (repeating the Act of 19 1 6, se e . 84) the preference of
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belong to the same class . Within this group no question

of priority arises, for the simple qu estion is who is in

actual possession or control of the property ? Thus , if a

credi tor with a right of retention parts with the possession

to the debtor , who subsequently pledges the property

with a third party
,
the pledgee ’

s right is paramount both

against the prior creditor and also , so long as he retains

possession
,
against a judgment creditor , who seeks to

attach the property under an execution .

By the Political Ordinance of 1580 ,
Art . 35

,
general P.0 .

conventional mortgages of immovables were postponed
to special conventional mortgages

,
though of later date ?

This did not apply to tacits
,
bu t vendors used to retain

a charge upon the land for unpaid pur chase money by a

spe cial mortgage exe cuted contemporaneously with the

transfer called a Kustingbrief. This was preferred to any Kusting

general tacit
,
which m ight be lurking 111 the background

“n ew “

ready to seize upon the prope rty in the hands of the

purchaser . It resembled the unpaid vendor ’s (so - called)
lien in English L aw

,
which

,
however , ar ises by ope ration of

law without express agreement ? This institution changed
its character in the course of the nineteenth century,

“
and

the disuse of general tacit hypothecs has deprived it of
any importance .

A mortgagee seems in principle to be entitled to posses Rights of

sion ,
not like the English mortgagee since the L aw of

Property Act 1925
, qua tenant ,

“but be cause the right to

possess is a consequence of the right of hypothec . By the

the execu t ion creditor is lim ited to the taxed costs of execu tion .

See Union and Rhodesia Wholesa le L td . (in L iqu idation ) V . Brown

<6 0 0 . [ 1922] A .D . 549 .

1 It seems , how ever , that su ch a qu estion ofpriority m ay arise

as betw een the landlord
’

s hypothec and the statu tory hypothec of

the seller under a hire -

pu rchase agreem ent . Supr a , p . 196.

2 l G .P .B . 338; G r . 2 . 48. 34; Voet , 20 . l . 14; V .d .K . 436 .

2 Cr . 2 . 48. 40 ; 3 . 14. 25 ; Voet , 20 . 4. 18; V .d.K . 437 ; In re

Bu isinne ( 1828) 1 Menz . 326 ; United B ldg. S ec. V . Smookler
’

s

Trustees [1906] T .S . 623 ; Est. Ghislin V . Fagan [1925] C.P .D . 206 .

2 Halsbu ry , vol . xx , se c . 7 15 .

2 The Kustingbrief by Mr . G eo . Denoon , 6 1

p. 277 .

2 Cheshire p. 607 .
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actio hypothecaria the mortgagee asserted his right to
possess against the mortgagor and anyone else who cou ld
not show a better title ? But it is questionable whether
this right is adm itted in the modern law .

2 Not be ing

owner the mortgagee cannot grant leases unless he is in

possession on the terms of an antichresis
,

“which entitles
him to take the profits of the land in lieu of interest .

In principle there is no reason why a mortgagor should
not deal with the m ortgaged property as he pleases, sub

ject to the rights of the mortgagee . Bu t in fact it is other

wise . In South Afr ica he cann ot do so . For sin ce transfer

of land on which a mortgage is registered cannot take place

without the consent of the mortgagee
,
without his consent

the land cann ot be alienated ? A mortgagor is not pro

hibited from granting a lease
,
subject to the mortgage .

“

The imposition of a servitude
,
being plainly prejudicial

to the mortgagee
,
is not permi tted .

“

Any covenants which are lawful and not contrary to

public policy may be annexed to the contract ,
7
e .g. ( 1 ) that

the destru ction of the pledge without fault on his part

sha ll free the debtor ; (2 ) that the creditor shall take the

profits in lieu of interest (antichresis) ;
2

(3) or in satisfac

tion ofhis claim ; (4) that the pledge shall not be redeemed

for a ce rtain time

'

(invalid if annexed to antichresis

(5 ) that if the debt is not paid within a certain time the

creditor may propria auctoritate enter into possession of

the mortgaged land ; (6) that if the debt is not paid the

1 D ig. 20 . l . 16, 3 ; G irard, p. 825 .

2 Roodepoort Du ToitN. 0 . [1928] A .D . a t p. 7 1 . As

to the r ights and du ties of a m ortgage e in possession see Jndes v .

S . A . Breweries L td . [1922] W.L .D . l .

Voe t , 1 9 . 2 . 4.

2 De eds Registr ies Act , 1937 , secs . 56 , 57 .

2 Wa tson V . M cHattie 1885 ) 2 S .A .R . 28; Dr eyer
’

s Trustee V .

L utley ( 1884) 3 S .C. 59 ; Reed
’

s Trustee V . Reed ( 1885 ) 5 E .D .C . 23 .

2 S tewart
’

s Trustee V . Un ionda le M unicipa lity ( 1889 ) 7 S .C. 1 10 .

7 Voet , 20 . 1 . 2 1 .

2 Voet , 20 . l .

'

23 ; (Ceylon ) Wijeysinghe V . Velohamy ( 1928)
29 N.L .R . 349 .

2 Sande , Decis . Fr is . 3 . 12 . 1 1 ; M cCu llough di Whitehead V .

Whiteaway <2 0 0 . [19 14]A .D . at p. 626 (Ceylon ) Gabr ia l v .Adikaran

( 1941 ) 42 N.L .R . 146 .
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just ground , he can show that , in carrying out the agreement

and effecting a sale
,
the credi tor has acted in a manner whi ch

has prejudi ced him in his rights .

’1

It seems that parate execu tie is not allowed by the law of

Ceylon .

“

If the debtor is insolvent the mortgaged property is

sold not by the mortgagee , but by the trustee of the in

solvent estate .

“

In the Roman -Dutch L aw , differing here in from the

Roman L aw ,

2
a later mortgagee cannot“redeem or buy

out an ear lier mortgagee against his will so as to step into

his place .

“ But he can do so indire ctly, by su ing the

mortgagor and obtaining a sale in exe cution
,
in whi ch

event he will have the same right as anyone else7 ofmaking

a bid for the purchase of the mortgaged property ,

“
and

is entitled to have his bond set off against the pur chase

price .

“The sale in execu tion gives him a clean title to the

property even though the price does not cover the amount

of the bond ?0 But it is u sual in the fir st instan ce to offer

the property for sale at a reserve price .

A mortgage may be extingu ished in the followingways

viz . by :

1 . Extin ction of the prin cipal debt or liability (book iii ,
part i

,
chap . But a mortgagee in possession may ,

1 Kotze J . in Osry V . Hirsch, L oubser do 0 0 . [1922] C .P .D .

at p. 547 . In ParukV . Glenda le Est. Co . [1924]N.P .D . l Tatham J .

foun d no distin ction betw een m ovables and imm ovables . Bu t see

L . E . Krause , The History of Para te Execu tie , 41

pp . 20 , 185 .

1 HongKong and Shangha i Bk. v . Krishnapi llai ( 1932 ) 33N.L .R .

249 .

2 Maasdorp, ubi sup .

2 Cod. 8. 17 1 etpassim .

2 Van der Keessel (Th. 441 ) m erely says
‘
an possit , non sine

caussa dubitar i potest
2 Bu t he (or anyone else ) m ay , by agreem ent , take an assign

m ent of the m ortgage . G r . 2 . 48. 43 ; Voet , 20 . 4. 35 .

7 S ecus , jure civili . Voe t , 20 . 5 . 3 .

2 2 Maasdorp, p . 326 .

2 Smiles
’

Trustee V . Smiles [19 13] C.P.D . 739 .

1° Voet , 20 . 5 . 1 1 ; S . A . A ssocia tion V . Van S taden ( 1892 )
95 ; Un ited Bu ilding S ec. V . L aw [19 10] T .P .D . 369 . S ecus in

Ceylon ,Kristnappa Chetty v . Horatala ( 1923) 25N.L .R . 39 .

1 1 Wille , M ortgage and P ledge in S ou thAfrica , chap. V 111 ; 2Maas

dorp, chap. xxxv .

1“Voet , 20 . 6 . 2 .
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notw ithstanding the discharge of the mortgage , re

tain the property until an unsecured debt due to

him from the mortgagor has been satisfied ;
1

Renunciation of the mortgage (a ) express ;
2

(b) implied ,

as by restoring a pledge or allowing the mortgagor

to alienate the mortgaged property but know

ledge of or consent to sale of the property does

not necessarily imply a remission of the mortgage .

It is a question of intention ;
2

Confu sion or merger
,
i .e . when the titles of mortgagor

and mortgagee meet in the same person ;
2

Alienation of the mortgaged property by the mortgagor

in the cases in which alienation passes the property

free of the mortgage (supra ,
pp . 199—200 )

Complete destru ction of the mortgaged property ;
2

Expiry of time or operation of condition when the

mortgage was expressed to be temporary or con

ditional ;
7

Extinction of the mortgagor ’s title ,
e .g. by death ,

if

his interest w as for his life ; or , in the case of a

sub -mortgage (i .e . a mortgage of the mortgagee ’

s

interest) , by the determination of the principal
mortgage

Prescription . Grotius adopts the Roman law periods
of forty years, if the property is in the hands of
the mortgagor or his he irs ; of thirty years , if it
has come into the hands of a third party by title
adverse to the mortgagor

,

“
or by no title at all .

Others wr iters express a preferen ce for the general

1 Cod . 8. 26 ; V .d .K . 435 ; L ee , Commenta ry, p . 2 16 ; Smith v .

Farrelly
’

s Trustee [1904] T .S . at p. 962 ; bu t against the debtor

only , not against his creditors, ibid .

2 Voet , 20 . 6 . 5 , including novation of the m ortgage by sub

stitu t ing another r ight in its place . Wille , p. 290 .

2 Voet , 20 . 6 . 6—7 .

2 V .d.K . 442 ; Swanepoel v . Van Heerden [1928] A .D . 15 .

2 Voet , 20 . 6 . 1 . Voet , 20 . 6 . 4.

7 Voet , 20 . 6 . 10 .

2 Voe t , 20 . 6 . 2 ( infine ) .
2 Cr . 2 . 48. 44 V .d .K . 443 V .d.L . 1 . 12 . 6 .
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common law te rm of a third of a century ? In South

Africa the period is fixed by statute at thirty years ;
2

9 . De cree of the Court , when , e .g. the mortgage is set

aside on the ground of mistake or fraud , or under
the provisions of the Insolvency Act

,
1936

,

'

secs . 26
,

29 , and 30
,
as a disposition without value

, or a

voidable or undue preference ;
10 . Judi cial sale

, or sale in insolvency , of the mortgaged

property .

Where there is a first and a se cond mortgage on the same
property and any event occurs which extinguishes the

fir st mortgage w ithou t extingui shing the second ,
normally

the se cond mortgage is promoted to higher rank . But if

the first mortgagee has purchased the property from the

mortgagor by private contract , he may , if he pleases , keep

the firstmortgage alive as against a second mortgagee ,who

is proceeding to a judicial sale of the property .

“

1 Voet , 20 . 4. 9 ; Matthaeus , Paroem . no . 9 , sec . 6
2 Prescription Act , 1943, see . 3 .

2 Cod . 8. 19 1 ; Voet , 20 . 5 . 10 . The G erm ans call this

E igentiim e rhypothek. See Enneceru s-Kipp-Wolfi , L ehrbuch des

Burgerlichen Rechts, iii . 530 .
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BOOK III

INTRODUCTION

FROM the law Of property ,
or real r ights, we pass to . the

law of obligations or personal rights . A real right
,
as we

have seen , constitutes a claim which the law w ill sustain
against any and every invader . It is a right against all

the wor ld . A personal right , on the contrary , is a right
against some specific person and againsthim alone . When
one person is legally entitled to demand from another

some specific act or forbearance ,
a re lation exists between

them which is termed an obligation . When we say that

one person is legally entitled w e imply that the other per

son is legally bound or obliged . Accordingly, Justinian
defin es obligatio as

‘ juris vincu lum quo necessitate

adstringimur alicuju s solvendae rei se cundum nostrae

civitatis jura ’1— ‘

An obligation is a legal fetter with

which we are bound by the necessity of performing some

matter in term s of the laws of our country .

’

An y giving ,
doing

, or forbearing may be the subject of an obligation ,

“

provided only that it be something possible and not con

trary to law .

“ From legal or ‘

civil obligations’, as they are

specifically called
,
mu st be distinguished ‘

natural obliga

tions ’

. These are personal claims founded not in law , bu t

in morality,
“
e .g. the claim of a father to re ce ive services

of duty and
“

affe ction from his children . More precisely, ,

in Roman law ,
the phrase ‘

natural obligation was limited

to claims which ,
while not enforceable by action , were ,

nevertheless, ava ilable as a defence and had other conse

quences in the fie ld of positive law .

“ This distinction is not

without importance at the present day . Thu s it is generally

held that the unassisted contract of a m inor creates a

natural obligation and is a good foundation for a third

1 Inst . 3 . 13 pr . The term
‘

obligation
’
is not understood to

include personal relations arising from statu s .

2 Voet , 44. 7 . 1 .

2 Voet , 2 . 14. 16.

2 Voet , 44. 7 . 3 .

2 Voet , ubi sup .
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party’s contract of suretyship . An other case is a statute

barred debt . The debtor is not bound to pay , but if he

pays he cannot reclaim the money on the ground that it

was not owed (condictio indebiti)
?

A legal bond or obligation between two persons may How

arise in different ways. These have been variou sly classi

fied by the jur ists . We adopt as most convenient the arise .

arrangement chosen by Gaius in his book called Aurea or

Golden Words ? According to this , obligations arise : ( 1 )
from agreement ; (2 ) from wrongdoing ; (3) from various
other causes . We shall discuss these severally under the
three heads of Contractual , Delictual , andMisce llaneous or
Quasi - contractual .

1 Voet , 12 . 6 . 2 ; Wessels , i . 127 1 . Wesse ls examin es som e other

(doubtful) cases ofnatural obligation .

2 Obligationes au t ex contractu nascun tur au t ex maleficio au t

proprio qu odam jure ex variis causarum figur is . D ig. 44. 7 . 1 pr .



There is

PART I

OBLIGATIONS ARISING FROM CONTRACT

THE subject -matter of the law of contract is in all legal

systems the same , viz . agreements and prom ises . What
agreements , what promises , will the law enforce ? This is
the problem to be solved , and it is solved by different
systems of law in different w ays . But the definition of

contract in the abstract is always the same
,
viz .

‘

an agree
ment enfor ceable at law or

,
what comes to the same thing ,

an agreement which creates a legal obligation between the
parties to it ’

. An agreement which produ ces this effe ct is
a contract an agreement which fails to produ ce this effect ,
however mu ch it may be intended to do so , is a void con

tract , i .e . no contract at all ? Sometimes the agreement

has in law the effe ct that it lies in the option of one of the

parties whether he will be bound by it or not . In that case

it is said to be voidable by su ch party . Agreementsdire cted

to illegal ends are u sually void ; agreements procured by

fraud are u sually voidable . Instances will be given in the
following pages .

From what has been said it is apparent that the law of

contract is con cerned not with all agreements, bu t only

with su ch agreements as are intended to create a legal

obligation between the parties . If the parties do not wish

to be bound the law will not bind them .

“ Therefore no

legal consequ ence attaches to words spoken and under
1 Or w e m ay , if w e please , defin e contract as

‘

an agreem en t

which creates or is intended to create a legal obligation betw een

the parties to it (Jeuks , D igest ofEnglishCivi l L aw , Art . This

w ill pe rm it u s w ithou t abu se of language and in harm ony w ith

comm on usage to Speak of a
‘

void contract
’

, i .e . a contract which

is intended to create , bu t does not create , a legal obligation be tw een

2 Pothier , Traité des Obligations , sec . 3 . The generality of this

statem ent m u st be qua lified to the extent of adm itting that a

pe rson m ay in certain cases have acted in su ch a w ay as to indu ce

another to believe that he in tended to contract w ith him , and m ay
be estopped from denying that his apparen t intention corresponded

w ith his real in tention . Infra , p. 220 , n . 1 .
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FORMATION OF CONTRACT

To constitute a valid contract : (A ) the parties must be

agreed ; (B) the parties must intend , or be deemed to
intend

,
to create a legal obligation ; (C) the object of the

agreement mu st be physically and legally possible (D ) the
requ isite forms or modes of agreement ( if any) must be

observed ; (E ) the agreement mu st not be impeachable on

the ground of fraud , fear , m isrepresentation ,
undue in

fluence
,
or lesion ; (F ) the agreement mu st not be directed

to an illegal obje ct ; (G ) the parties must be competent to

contract .

SECTION A

The parties must be agreed

The nature of agreement is explained in many we ll

known works . We are here concerned with the modes in
which agreements are concluded and with some circum

stances in which agreement is absent . Agreement usually

resu lts from the a cceptance of an offer , or from the reply

to a qu estion . Thu s, if I say
‘ I offer to buy your horse for

and you answer ‘Agreed ’

; the contract is complete
from the moment that your answer makes known to me

your acceptance of the offer made to you
? So ,

if I say
‘Will you sell me your horse for £ 50 and you answer ‘ I

will ’ ; there is a contract completed by your answer
, ex

pressing a willingness to sell , given in reply to my question

expressing a will ingness to buy . In Roman L aw the

contract known as the stipulation was norm ally expressed

in the form of question and answer . In Roman -Dutch L aw
1 The general ru le is as stated in the text . Bu t in the case of

acceptances through the post actu al comm unication to the offeror

is not indi spensab le (infra , p. 2 1 6) and the offer may in som e

cases, from its natu re or by express terms , dispense w ith com

munication of acceptan ce . Rex V . Nel [192 1] A .D . at pp. 344,
35 1 ff M cKenzie V . Farmers

’

Cc -op . M eat Industries L td . [1922]
A .D . 16 ; Cu llinan V . Union Govt. [1922] C.P .D . 33 .
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neither offer and acceptance nor question and answer are

indispensable , bu t any expression of a common intention
,

whether conveyed by spoken or written words, or by con
duct

,
or partly by words and partly by condu ct

,
will con

stitute an agreement whi ch (other necessary conditions
be ing satisfied ) the law will enforce

? But without union of
m inds there can be no agreement .

“ Therefore
,
a mere

de claration of intention not intended to be assented to ,

“

or not yet assented to ,
or a mere offer unaccepted , is desti

tute of legal consequences ? To su ch unilateral de clara
tions of intention the Roman lawyers gave the name

of ‘ pollicitation ’

.

2 Since an unaccepted offer does not

bind the offeror until acceptance , before acceptance it
may at any time be revoked .

“ Once accepted
, it becomes

irrevocable . An offer , if not accepted within the time
, or

1 Van L eeuw en , 4. 3 . 1 .

2 G r . 3 . 3 . 45 ; Jou bert V . Enslin [19 10] A .D . at p . 23 ; Jones V .

Reynolds [19 13] A .D . 366 ; Bloom V . American Swiss Watch 0 0 .

[19 15] A .D . 100 (information given in ignorance ofoffered reward) ;
Dobbs V . Verran [1923] B .D .L . 1 77 (One party thought that a ride

in a m otor -car was to be paid for , the other thought that it was
2 G r . 3 . 1 . 1 1 .

2 G r . 3 . 1 . 48; Van L eeuwen , 4. 1 . 3 . G rot ius says that a pollici

tation made in God
’

s honour or ex prae cedenti causa for public

pu rposes is b inding. This is taken from the Roman L aw (Dig. 50 .

12 . 1 and Bu t it scarcely holds good to
-day . Su ch a pollicitation

how ever , if accepted, might be b inding as an actionable pact or

contract . See G roen . de leg. abr . , ad loc . , infine.
2 Dig. 50 . 12 . 3 pr . , Pactum est du orum consensus atqu e con

ventio , pollicitatio vero offerentis solius prornissum . G rotiu s

renders pollicitatio by
‘

belofte An offer intended to be accepted

is
‘

toezegging
’

. As to the effect of tender see Union Govt. V .

Vianini [1938] A .D . 560 .

2 G r . 3 . 3 . 45 . Sin ce the decision in Conradie V . Rossouw [19 19]
A .D . 279 (infra , p. 226, n . 2 ) an option to purchase must be taken , at

all events in certain cases, to constitu te a b inding contract , from

which the person giv ing the option cann ot withdraw w ithou t the

consent of the person to whom the option was given . Boyd V . Ncl

[1922] A .D . 414. Bu t an Option may be a m ere offer . A promise

to give a
‘
voorkeur

’

m ay confer an option (Fau r ie V . D e Bruyn

[19 14] A .D . or m erely a preference , in which case it may or

may not give a legal right to the prom isee . Van Pletsen V . Henning

[19 13] A .D . at p. 102 ; Robinson v . Randfontein Ests . G . M . 0 0 .

[1921 ] A .D . at pp. 188, 237 ; Edwards (Waaikraal) G . M . Co . L td.

v . Mamoga le [1927] T .P .D . at p. 295 ; Sher V . A llan [1929] O .P .D .

137 ; Rainforth V . Brown [1937] S .R . 269 .
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in the manner , prescribed , for acceptance
,

1
or , where no

time is prescribed , within a reasonable time , lapses, and
ipso jure determines in the event of the death of the
ofi

'

eror
“
or offeree before acceptance . A purported accep

tance subject to conditions
,
additions

,
restrictions

,
or

alterations takes effe ct as a re jection of the original Offer
and as a newoffer .

“

In the case of negotiations thr ough the post , or by other

su ch medium of correspondence
,
it is often matter of

importance to determine whether and when a contract

has been concluded . Suppose ,
for instance

,
an Offer made

thr ough the post and an acceptan ce posted which never

reaches the offeror , or reaches him late . Can it be said that
the offer has been accepted ? English L aw is settled in the

sense that the posting of a letter of acceptance concludes

the contract
, so that both parties are from that moment

bound
,

4
and the Appe llate Division has pronounced in

favour of this solu tion
,
provided of course , that the pur

ported acceptance is not inconsistent with the terms of the

offer .

“

The acceptance of railway tickets
,
cloak - room tickets ,

and the like has raised the same difficu lties in modern

Roman -Dutch L aw as in English L aw
,
and with similar

results . A party is bound if he has had a reasonable

opportunity of acquainting himse lf wi th the contents .

“

Sometimes it is agreed between the parties that the ir

contract shall be redu ced to wr iting . Whether they are

1 L aws V . Rutherfu rd [1924] A .D . 26 1 .

2 Voet , 5 . l . 73 . See S tofberg V . Est. Van Rooyen [1928] O .P .D .

38; Bu ckland, Textbook, p. 413, n . 8.

2 Jenks , Digest, Art . 2 1 1 ; Watermeyer V . M u rray [19 1 1] A .D .

61 ; Houston V . B letchly [1926] E .D .L . 305 .

2 An son , L aw of Con tract, p . 25 .

2 Kerguelen S ea ling and Wha ling 0 0 . V . Commrs . for In land
Revenue [1939] A .D . 487 , approving Kotze J .P .

’

s decision in Cape

Explosive Works L td . V . S . A . Oil and Fat Industries L td. [192 1]
C .P .D . 244. See also Woolmer V . Bees [1935] T .P .D . 3 19 (offer
and acceptance by telephone ) ; Yates V . Da lton [1938] E .D .L . 177

(by telegram ) .
2 Peard v . Renn ie d

’

c Sons ( 1895 ) 16 N.L .R . 175 ; Central S ou th

African Rai lways V . M cL a ren [1903] T .S . 727 ; Dyer v . M elrose

S team L aundry [19 12] T .P .D . 164; Wessels . i . 107 ff.
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existence or non -existence of a ru le of law .

1 As distinct
from mistake of law

,
m istake of fact often affects the

formation or the operation of a contract
,
and that in

various ways. In relation to the formation of contract ,
m istake

,
if it has any effect at all, prevents a contract frOm

com ing into existence . To constitute a contract there
must be parties who agree and something agree d upon .

If e ither of these e lements is wanting there may indeed

be the external indicia of a contract
,
but there is no

consensus of m inds. Therefore , in pr inciple ,
there is no

contract

1 . If one of the parties to a supposed contract is under

a misapprehension as to the person with whom he

is contracting (error in persona ) ;
2

2 . If there is a misunderstanding as to the nature of

the transaction (error in negotio ) or

3 . As to the identity of the subje ct -matter of the con

t ract (error in corpore ) ;
2
or

4. As
'

to the quality of the subject -matter (error in

substantia ) ;
2
or

5 . Generally, as to the essential terms of the contract .

“

No doubt every one of these propositions mu st be taken

subje ct to qualifications which cannot be deve loped in

an elementary treatise . A few points may be mentioned .

First , according to a widely accepted view
,
it is not every

Kotze O.J .

’

s learned judgm ent ; Heydenrych V . S tandard Bk. of
S . A . [1924] C .P .D . 335 ; 33 p. 45 . Err or of fact

and error of law distinguished. S ampson V . Union (2 Rhodesia

Wholesale L td . [1929] A .D . at p . 479 .

1 Whether mistake as to pr ivate r ights is a m istake of law ?

Rooth V . The S ta te , u bi sup . , at p. 267 ; Umhlebi V . Umhlebi
’

s E st.

[1905] 19 E .D .C . 237 ; Est. Jonsson V . Est. Jonsson [1926] N.P .D .

at p. 300 .

2 Pothier , Obligations , sec . 19 Beyers V . M cKenzie ( 1880 ) Foord,

125.

2 Pothier , Dobbs v . Verran [1923] E .D .L . 177 .

2 M aritz V . Pratley ( 1894) 1 1 S .C. 345 ; Anson , p. 160 .

2 Pothier , sec . 18.

2 M cA lpine V . Celliers [1921] E .D .L . 1 12 . This was a case of

m istake as to the m eaning of a representation inducing the con

tract , bu t it illu strates the pr inciple .
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mistake as to persons which will be fatal to a contract ;
where the individuality of the party is not a material con

sideration the contract holds good notwithstanding the

mistake ? Thus, where an order is sent to one tradesman

and exe cu ted by another , in the absence of special circum

stances the goods must be paid for , though the purchaser

may have been under a misapprehension as to the person
who supplied them . But another view ,

whi ch seems more

in accordance with prin ciple , is that if the goods are

retained there is a quasi - contractual duty to pay for them
?

Next , as regards what may be called the material basis
or subje ct -matter of the contract—the cru cial question to
determine is what was the bargain be tween the parties .

‘

Videamus qu id inter ementem et vendentem actum sit
’

,

says Ju lian in the Digest .

“ Clearly, m istake which lies
outside the orbit of the bargain cannot affect it in any

way . Thu s, in a Canadian case
,
where A offered ten boxes

of matches for sale at per box , and the offer was
accepted

,
he cou ld not escape from the contract on the

plea that he meant to charge per box ,
and had

named the lower figure by m istake ? Sim ilarly
,
where it

is a question of quality
,
e .g. if the bargain is for the sale of

these candlesticks it is beside the mark that the purchaser
thinks he is getting silver candlesticks , when in fact they
are plated . The case wou ld be different ifthe seller thought
that the bargain was for the sale of ‘

these candlesticks
’

,

or
‘

these plated candlesticks ’

,
while the buyer ,

thought

that the bargain was for the sale of ‘

these silver candle
sticks ’

. In that event there w ou ld be no union of minds
between the parties, each be ing under a misapprehension
as to the intention of the other . Thi s is a case of mu tual

error . It must be distinguished from common error
,
i .e .

when both parties labour under the same m istake .

“

1 Pothier , sec . 19 ; Anson , p . 15 1 ; 1 1 10 .

2 Wessels, i . 935 if.

D ig. 18. 1 . 41 pr .

2 M orisset V . Brochu ( 1883 ) 10 Qu ebec L aw Reports , 104.

2 Pothier , sec . 18; Prof. Cheshire in 60 L .Q.R. p. 1 75 .

Infra , p. 221 .
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Even where a material m isapprehension exists, it does

not necessar ily follow that a party to an apparent contract

can escape liability by alleging his m istake . It is to some

extent tru e that a contract has an objective existence

independent of the volition of the parties ? In estimating

the consequences of mistake the question which is asked

is not so mu ch what a person intends as what he says ;
“
and

not so mu ch what he says as what expectation hi s words

excite (or reasonablymay excite ) in another person ’

sm ind .

Therefore
,
on the one hand

,

‘

the promisor is bound to

perform what his language ju stified the promi see in expect

ing
’

and
,
on the other hand

,
a promisee ’

s expe ctation

must be reasonable in the circum stances . Neither promisor

nor promisee can take advantage of his mi stake unless it

was a reasonable m istake— justu s et probabilis
—not im

putable to his own care lessness ? Thus if at a sale by

au ction a person bids for property A ,
intending to bid for

property B
,
as a ru le he must accept the consequences

of his mistake bu t the resu lt will be different , if there

was something in the circumstances to make the mistake

excu sable .

“

We have spoken of cases in which m istake may have
1 ‘

Cases ar ise in which, although there is in fact no mu tual

assent , and accordingly no contract , one of the part ies m ay be

e stopped by his statem ents or condu ct from setting this up. In

su ch cases there may be said to be a qu asi-mu tua l assent .

’

Black

burn J . in Smith V . Hughes ( 187 1 ) L .R . 6 QB . at p. 607 , cited in

Van Ryn Wine and Spirit 0 0 . v . Chandos Bar [1928] T .P .D . at

p . 422 .

‘Where a party has entered into a w r itten agreem ent , he is

not entitled to relief, because he understood the contract differently
from what it is tru ly constru ed to m ean . Hofimann v . S . A . Can

servatorium ofM usi c ( 1908) 25 S .C . at p . 30 per Maasdorp J .

2 S . A . l s . V . Nat. Bk. of S . A . [1924] A .D . at p. 7 16 per

Wesse ls J .A .

2 Pieters (2 0 0 . V . Sa lomon [19 1 1] A .D . at p . 138per Inn es J
Pheasant -V . Warn

'

e [1922] A .D . at p. 487 ; Hodgson Bros . v . S . A .

l s . [1928] C .P .D . 257 ; Van Ryn Wine and Spirit 0 0 . V . Chan

dos Bar , ubi sup . ; Irvin ( 2' Johnson (S . A . ) L td. v . Kapla [ 1940]
C.P .D . 647 .

2 Voet , 12 . 6 . 7 ; 22 . 6 . 6 ; L ogan v . Beit ( 1890 ) 7 S .C . at p. 2 16 .

2 M err ington v . Davidson [1905] 22 S .C . 148; De Villiers V .

Parys Town Counci l [19 10] O .P .D . 55 .

2 M aritz V . P ratley [1894] 1 1 S .C . 345 ; and se e the English case

ofScriven V . Hindley [19 13] 3 K .B. 564; An son , p. 157 .
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void if the circumstances are su ch as to exclude consent .

The same principle seems to apply to a contract procured

by the fraud of one of the contracting parties ; e .g. when
a man is de ce ived as to the nature of the transaction .

Certainly , in su ch a case he would have no consenting
mind .

‘ If the defendants were indu ced by fraud to ente r into a

contract they never intended to enter into , in the absence of

a contracting mind on their part
,
the contract wou ld be

wholly void
,
and not only voidable ; bu t the defence of fraud

could not be set up by them against the bank, an innocent

party, if they were guilty of negligence in signing the con

The effe ct ofmistake ,
where it operates, be ing to render

the contract void , not voidable ,
property alienated under

m istake can be recovered even from bona fide possessors .

It is, however , not unusual to take active steps to pro

te et oneself against liability by applying to the Cour t for

rescission of the contract , and this is particularly matter

of pruden ce when the contract is expressed in wr iting .

A decree of restitution on the ground ofmistake implies

that both partiesmu st be replaced in the ir former position .

For example , a purchaser of shares who seeks restitution

on the ground that he reasonably and ju stifiably mistook

the meaning of terms in the contract of sale must account

for profit made by sale of su ch shares as were de livered to

him . It is not enough to offer to return an equivalent

number of shares .

2

SECTION B

The parties must intend, or be deemed to intend, to create

a legal obligation

Sin ce the foundation of contract is the intention of

the parties to bind themse lves, where this is absent their
1 S tanda rd Bankv . Du P looy ( 1899 ) 16 S .C. at p. 172 per Maas

dorp J Mackeurtan , Sa le of Goods in Sou th Africa , p. 130 . It

may be presum ed that the Sou th Afr ican Courts w ould not accept

the reasoning in Carlisle Banking Co . v . Bragg [19 1 1] l K .B . 489 ;

Anson , p. 1 62 .

2 L ogan v . Beit ( 1890) 7 S .C. 197 .
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agreement does not create a legal Obligation .

1 Whether
su ch an intention exists or not is u sually to be inferred

from the circumstances, and part icu larly from what the

parties said and did. The English L aw regards the giving

of consideration as evidence (and,
in general

,
necessary

evidence ) of su ch intention . In the Roman -Du tch Law ,

which does not requ ire consideration as a constituent

e lement of a contract ,
2 ‘

it becomes all the more important

that the evidence shou ld establish clearly that the in

tention of the parties was to create a legal Obligation ’

.

3

If the transaction is of a u sual business character this

intention will be in ferred to be present in the absence of

clear evidence to the contrary .

‘

SECTION C

The object of the agreement must be physically and legally

possible

The Courts will consider that an agreement is withou t Physical
legal effect if according to the prevailing standard of know

ledge it is supposed to be impossible of performance . bility.

The same may be said of an agreement designed to
create a legal re lation whi ch the law does not recognize
as possible ; e .g. if a person agrees to create a servitude
in favour of himse lf over his own property contrary to the
prin ciple ‘

nulli res sua servit ’ .

SECTION D

The requ isite forms or modes of agreement (if any) must

be observed

The historical development of the law of contract Require .

follows substantially the same course in the various legal ment“

ofform .

1 Van L eeuw en , 4.

'

l . 3 ; Vinnius ad Inst . 3 . 14. 2, sec . 1 1 .

2 Infra , p. 226 .

3 Robins on v . Randfontein G . M . Co . [192 1] A .D . at p. 237 per

Solom on J .A .

The English case of Rose cfi' Frank Co . v . Crompton [1923]
2 K .B . 26 1 supplies a remarkable illu stration of the effect

of su ch con trary in tention (reversed on appeal to the House of

L ords , bu t not on this po int [1925] A .C . at p . Cf. Foster v .

Wheeler ( 1887 ) 36 Ob .D . 695 ; Balfou r v . Balfou r [19 19] 2 K .B . 57 1 .
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systems kn own to u s . In a prim itive society few promises
are enforced by law

,
and only upon condi tion of the ir

be ing accompanied by some solemnities of form or expres
sion , whi ch serve to mark the ir serious character and to

distingu ish them from the mass of agreements and pro

mi ses of whi ch the law in its initial stages fails to take
account .

1 Later
, the categories of actionable agreements

are multiplied , or the conditions of enforceability made
more simple . Lastly

,
a stage is reached in which all agree

ments intended to create legal relations
,
contracted by

competent persons for lawfu l Objects
,
are upheld by the

courts . It may be ,
how ever , that the law still requ ires that

all agreements indifferently shou ld satisfy some condition

which is taken to be the test of the seriou s intention of

the parties. It may be ,
further , that for special reasons

some kinds of agreement are requ ired to be expressed in

writing or in solemn wr itten form .

The Roman L aw
,
as is we ll known ,

w as far from eu

forcing all agreements . In Justinian
’

s system only the

following classes of agreement were actionable ,
viz . : ( 1 )

real contracts ; (2 ) stipu lations ; (3 ) the four consensual

contracts ; (4) the so—called inn ominate contracts ; (5 )
certain pacts, which at variou s times and in vari ous ways

had been clothed w ith actionability and thus became con

tracts in everything bu t name .

All other agreements remained bare pacts (pacta nuda ) .

They cou ld not be enforced by action ,
but m ight be

pleaded by way of exception .

2 ‘Nuda pactio obligationem

non parit sed parit exceptionem .

’3 The stipu lation in its

latest stages was almost always redu ced to writing , so that

it is substantially tru e to say that in Justinian
’

s law any

agreement whatever wou ld be enforced provided that it

was expressed in a written instrument and was intended

to create a legal Obligation ,
but other agreements only if

they fe ll within certain known classes , or if one party had

1 Main e , Ancient L aw , p. 327 .

2 G r . 3 . l . 5 1 .

3
(Ulpian ) D ig. 2 . 14. 7 , 4.
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From the above description Of the essential e lements of
contract it is apparent that the Roman -Dutch L aw pays
no attention to

o

the formal requirements of the Roman

L aw . It is equally a stranger to the English requirement

Of Form or Consideration . It may be asserted with con

fidence that the doctrine of consideration did not form
part of the Roman -Dutch L aw of Holland . The late Lord
de Villiers, indeed , on more than one occasion ,

judicially

advanced the view that in the Roman -Dutch L aw every

contract mu st be based upon some reasonable cau se (rede

lijk oorzaak) , and that reasonable cau se , as understood

and applied by the Dutch lawyers, was in effe ct indis
Or red

i
l lk tinguishable from the

‘ qu id pro quo
’ whi ch passes for

0 0 13288,

consideration in English L aw .

1 But this identification has
now been reje cted by the highest judicial authority .

2 It

may ,
indeed

,
be doubted whether the doctrine of causa

really occupied the important place in the Roman -Du tch
L aw which has been assigned to it in modern discussions.

If
, as seems probable (the identification of cause with

consideration be ing re jected ) , to say that a promise or con

tract will be enforced if it has reasonable cau se is under

stood tod ay as meaning simply that it will be enfor ced if

it is reasonable (and lawfu l) and if the parties intended to
contract a legal Obligation , the retention of the phr ase
‘

reasonable cau se may be ju stified as a compendious form

of expression
,
but , on the other hand , its disuse would

leave the substance Of the law unimpaired .

‘

The requ ire

ment of a reasonable cause does not add to or take away

mu ch from our idea of a contract .

’3

It was said above that even in a developed legal system

form may sometimes be requ ired in particular cases . Thus

it corresponds rather w ith the second term in his series, viz . a

se rious and delibe rate intention . See Appendix F .

1 See in particular the Cape case of M tembu v . Webster ( 1904)
2 1 S .C . 323, and the Transvaal case of Rood v . Wallach [1904]
T .S . 187 .

2 Jayawickr eme v . Amasuriya [19 18] A .O. 869 ; Conradie v .

Rossouw [19 19] A .D . 279 ; Robinson v . Randfon tein Ests . G . M . Co .

[1921] A .D . at p. 236 .

3 Wesse ls , i . 72 .
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English Law requires sometimes a deed , sometimes that a some cases
requires

contract shou ld be evidenced by wr iting . No su ch requ ire that

ment existed in the Roman -Dutch common law . Van der contracts

Linden ,

1 indeed , says that an antenuptial contract mu st 16
0

m
be in writing , but

'

Van der Keessel2 does not agree with writing

him . It was not necessary that contracts relating to land

shou ld be in wr iting ; but in the modern law w riting is

generally required as a condi tion of validity or of proof. 3

Further , as has been seen above , antenuptial contracts do

not affe ct third parties unless registe red in the office of

the Registrar of Deeds .

4 Gifts in excess of £ 500
,
unless

registered or (ofmovables) notarially execu ted , are invalid

to the extent of the excess .

5

SECTION E

The agreement must not be impeachable on the ground of
Fraud

,
Fear , M isrepresentation ,

Undue Influence, or
L esion

All contracts derive their validity from the free consent Agree

of the contracting parties . Free consent is absent when a mi
x

; be
contract has been procured by fraud or fear .

free

Fraud is defined by Labeo as ‘

Omnis calliditas
,
fallacia

,
Fraud.

machinatio
,
ad circumveniendum ,

fallendum
,
de cipien

dum alterum adhibita any craft
,
de ce it

,
or contrivance

1 V .d .L . 1 . 3 . 3 .

9 S upra , p . 73 .

By Transvaal Procl . No . 8 of 1902, sec . 30 ,
‘NO contract of

sale of fix ed property sha ll be of any force or effect unless it be in

writing and signed by the part ies thereto or by the ir agents duly
au thorised in wr iting.

’

L evy V . Phillips [19 15] A .D . 139 . Fixed

property is defin ed in see . 2 . Sim ilar prov isions in O .F .S . (Ord . 12

of 1906 sec . Wilken v . Kohler [19 13] A .D . 135 . For

Ceylon see Ord. No . 7 of 1840 , se e . 2 ; forNatal, L aw NO . 12 of 1884,
sec . 1 (Royston v . Badebe [19 14] A .D . 430 ; Cole v . S tua rt [1940]
A .D . which follow s m ore or less closely the English Statu te

of Frauds , sec . 4 (now the Law of Property Act 1925 , se e . 40

see An son , Contract ( 18th ed . , p. There is no su ch legislation

in the Cape Province .

Supra , p. 73 .

5 Infra , p. 289 .

D ig. 4. 3 . l , 2 . This defin ition , together w ith the English Law

as interpre ted in D erry v . P eek ( 1889 ) 14App. Gas . 337 , is discussed

in Tait v . Wicht ( 1890 ) 7 S .C. 158. See also Roorda v . Cohn [1903]
T .H . 279 .
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employed with a view to cir cumvent , de ce ive , or ensnare

another person ’

.

In the Roman L aw dolu s produ ced (inter alia ) the

following effe cts : viz . ( 1 ) In stricti juris actions it might

be the subject of a special plea (exceptio doli ) ; (2 ) In re la

tion to bonae fidei contracts it m ight be alleged as ground

of action or of defence (without spe cial plea ) in the action

appropriate to the transaction in question ,
e .g. sale or

deposit ;1 (3) If no other remedy was available it grounded

a special action called the actio doli .

In Roman -Dutch L aw the victim of fraud cou ld : (a ) set

up the fraud as a defence ;
2

(b) sue for damages ;
3
(0 ) take

steps to have the contract set aside .

‘1 This he did by

applying to the Hooge Raad for a writ directing a Court of
fir st instan ce to inqu ire into the truth of his allegations
and

,
if they were we ll founded

,
to grant relief.

In the modern law the procedure has been simplified ,
but the remedies are substantially the same .

5

fraud incidental to a contract (dolus incidens in contractum ) .
Fraud was said to cau se a contract when a person who

,

otherwise ,
had not the intention of contracting was in

du ced to contract by ,
and wou ld not have contracted but

for , the fraud . Fraud was said to be in cidental to a con

tract when a person free ly contracted bu t was dece ived in

the terms of the contract (in modo contrahendi ) , e .g. in

the price .

6 This distinction , which seems to have no solid

foundation in Roman L aw ,

7 has been adopted in many

1 G irard, p. 492 .

2 G r . 3 . 48. 7 ; Van L eeuw en , 5 . 1 7 . 13 .

2 D ecker ad Van L e euw en , 4. 2 . 2 (Kotze’s translation , vol . ii,

p.

G r . 3 . 48. 5 ; Van L eeuw en , 4. 42 . 2 and 4.

2 Frost v . L eslie [1923] A .D . 276 ; K leynhans Bros . v . Wessel
’

s

Trustee [1927] A .D . at p . 277 .

Voet , 4. 3 . 3 ; Vinn ius , S elect. Quaest. lib . i, cap. x i i ; Van der

L inden , Supplement. ad Pandect. 4. 3 . 3 .

7 G irard, p. 493, n . 4; Cuq, M anuel des Institu tions Ju ridiques
des Roma ins , p. 392, n . 1 1 .
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if a person is indu ced by fraud to exe cute an instrument

purporting to be a contract in entire ignorance of its
nature

,
the absence of a contracting mind on his part

wou ld (apart fromestoppel due to negligence ) render the
contract wholly void .

1 But a case of this kind may more
properly be referred to the topic ofmistake than of fraud .

2

As between defrauded and defrauder the distin ction

of void and voidable is of no great importance ; except

that in the latter case the victim of the fraud must be

more alert to assert his rights,
2 but it affects the rights

of innocent third persons to whom property obtained by

fraud has passed . If the transaction is wholly void the

third party has no title and the defrauded person can

recover it from him by vindi cation .

‘1 If the transaction is

merely voidable the innocent possessor is in the better

position .

5

Since a contract indu ced by fraud is voidable , not void ,
the party defrauded may in hi s Option e ither (a ) abide by ,
or (b) repudiate ,

the contract . If he means to repudiate

he mu st do so within a reasonable t ime
,
and may then

e ither bring an action for rescission
,
or set up the fraud

as a defence to an action on the contract .

The defrauded party, whether he e le cts to abide by

or to repudiate the contract
,
may , in any event , claim

damages for the fraud , if he has suffered prejudi ce in

consequence of it , unless he has not only affirmed the con

tract
,
bu t also waived his claim for damages .

6

Co . of Canada v . Brunet [1909] A .O. 330 (PC . in appeal from

Qu ebe c ) .
1 S tanda rd Bankv . Du Plooy ( 1899 ) 1 6 S .C . at p. 172 .

2 Supra , p. 222 .

2 Wessels, i . 1 135 if.

Voet , 4. 3 . 3 . This is expressly stated also by G roenew egen ad

G r . 3 . 48. 7 citingNeo stad . Supr . Cu r . Decis . no . 5 .

2 Wessels, i . 1 141 . In B eyers V . M cKenzie ( 1880 ) Foord 125

there w as no contract at all , and the inn ocent pur chase r acquired
no title . Cf. Cundy v . L indsay ( 1878) 3 App. Ca . 459 ; Philips v .

Brooks [19 19] 2 K .B . 243 ; Anson , p. 1 52 .

2 Bowditch v . P eel dc M agill [192 1] A .D . 561 ; Frost v . L eslie

[1923] A .D . 276 ; Pathescope Union of S . A . v . M a llinick [1927]
A .D . 292 .
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A person seeking to be relieved from a contract on the

ground of fraud must as a rule tender to restore what he

has received under the contract .

1

It must be noted that dolus always implies an intention Inn0

to de ceive . In the Dutch L aw innocent misrepresenta

tion indu cing a contract gave no right ofaction nor claim tation

to relief. It was, how ever , available as a defence , for it
is in equitable to sue upon su ch a contract .

2

The modern law ,
influenced by English practice ,

allows
a plaintiff to sue for rescission of a contract indu ced by

innocent misrepresentation
,
bu t no more than the Dutch

L aw allows an action for damages .

2

There are certain classes of contract known as contractsDuty of

uberr imae fidei in whi ch the law is not satisfied with the
absence of misrepresentation fraudulent or inn ocent , bu t ubeffimae

goes further and requires an active disclosure of material
e"

facts . Contracts of insurance be long to this class .

‘

In

poli cies of insurance there is an understanding that the
contract is uberrima fides , that if you know any cir cum
stance at all that may influen ce the underwriter ’s Opini on
as to the risk he is incurrin g

,
and consequently as to

whether he will take it you will state what you know .

There is an obligation there to disclose what you know ;
and the con cealment of a material cir cumstan ce known to

1 M arks L td. V . L aughton [1920] A .D . 12 . Bu t this rule w ill

not apply where the subject -m atte r of the contract has perished ,

withou t fau lt of the pur chaser , in consequ ence Of the defect whi ch

is alleged as the ground of rescission , e .g. eggs fraudulently
represen ted as ofgood qua lity and after delivery destroyed by the

local au thority . Ibid .

2 Van der L inden , Supplement. ad . Pandect . 4. 3 . 1 (ad
For Sou th Afr ican L aw see Vi ljoen V . Hillier [1904] T .S . 3 12

(citing Redgrave V . Hu rd ( 1881 ) 20 Ch . D . Karoo E astern

Board of Exors . v . Farr [192 1] A .D . 413 ; Sampson V . Un ion dc

Rhodesia Wholesale L td. [1929] A .D . at p . 480 .

2 S teyn V . Davis ( 2 Darlow [1927] T .P .D . 65 1 . Whether an

action lies in delict Infra , p. 337 . Note thatmisrepresentation of

the legal effect of a written agre em ent which a party signs w ith
fu ll know ledge of its contents is not a ground for avoiding the

agreem ent . This is because every m an is supposed to kn ow the

legal effect of an instrum ent which he signs . Un ion dc Rhodesia
Wholesa le L td . (In L iqu idation ) V . Sampson [1928] C .P .D . at p . 456

per Gardiner J .P . citing English cases .
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you , whether you thought it material or not
,
avoids the

policy’ .1

Fear or Duress is another ground Of invalidity in con

tract . Quod metus causa gestum erit ratum non habebo ,

’

said the Roman Praetor in his Edict .

2 Ulpian defines fear
as

‘

a disturban ce of mind caused by instant or appre

hended peril ’ .

2 Grotius describes it ,
4 more largely, as

‘

a

great terror as of death , dishonour , great pain ,
unlawful

imprisonment of oneself or of one ’

s be longings ’

.

2 It is an

old controversy whether a contract procured by fear is

void or voidable . NO doubt , if a contract is procured by

physical compu lsion it is wholly void .

2 But in case of

what is sometimes called moral violence or duress the

view now generally accepted is that the contract is not

void
,
but voidable . This accords with the we ll -known

di ctum of Paulus ‘

coactu s volu i ’,
7 to which the glossator

adds the explanation ‘ voluntas coacta est voluntas ’

. Ao

cordingly a contract indu ced by fear remains good until

repudiated or rescinded ,
8
and may be ratified expressly or

tacitly when the fear is removed .

9 It is not every kind

of fear that affects the formation of a contract , bu t only

a just or reasonable fear— ‘

metus non vani hominis
’1°

(regard be ing had,
however , to the age , sex ,

and condi tion

of the person intimidated) ,
1 1
and a fear of unlawful not of

1 Fine v . Genera l A ssu rance Corporation [19 15] A .D . 2 13

Colonia l Industries L td . V . Provincia l Insu rance Co . [1922] A .D . 33

(where the passage in the text is cited and adopted from L ord

Blackbu rn
’

s judgm en t in Brownlie V . Campbell ( 1880 ) 5 A .O. at

p. For the du ty of disclosur e be tw een partners see D e Jager

V . Olifant
’

s Syndicate [19 12] A .D . 505 .

2 D ig. 4. 2 . 1 ; White Bros . v . Treasu rer -Genera l ( 1883) 2 S .C . at

350 .p
11 Instantis vel fu turi pericu li causa m entis trepidatio . Ibid .

G r . 3 . 48. 6 .

2 i .e . w ife and childr en . Voet , 4. 2 . 1 1 .

2 Wessels, i . 1 168. It is not easy to imagin e a case in which

there is the semblance of a contract , bu t no volition .

7 D ig. 4. 2 . 2 1 , 5 ; G r . ubi sup . Voet , 4. 2 . 1 ; Pothier , Tra ité des
Obligations , sec . 22, w ith note in the Du tch translation ;

Van der L inden , Supplement. ad Pandect. 4. 2 . 2 .

2 Voet , 4. 2 . 2 .

2 Voet , 4. 2 . 16 .

1° D ig. 4. 2 . 6 ; Voet , 4. 2 . 1 1 V .d .L . l . 14. 2 ; Art . 1 1 12 .

1 1 Voet , ubi sup .
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English law of undue influence has become part of the law
of Ceylon .

1

Lesion (prejudice ) may be 1nvoked by m inors as a

ground of relief‘ against contracts entered into by them
with the au thority of their parents or guardians ,

or entered

into by parents or guardians on the ir behalf
,

2
and by

persons Of fu ll age in case of laesio enormis
,
where this

institution remains in force .

3

. SECTION F
The agreement must not be directed to an illegal object

The next requ isite Of a valid contract is that it shou ld

be dire cted to a lawfu l object . An object is unlawful if it is

condemned by common law or by statute .

‘1 In all matur e

legal systems the principal heads of illegality are mu ch the

same . But sin ce social progress brings with it new condi

tions and fresh abuses
,
the illegalities of one age will not

be identical with the illegalities of another . Accordingly ,

the categories of unlawfu lness in contract are not in the

1 Perera v . Tissera ( 1933 ) 35 N.L .R . 257 .

2 Supra , 48, 1 14; infra , Appendix B .

2 The ru le that a vendor of land for less than half its real valu e

m ight get back his land on return ing the price , unless the buyer

preferred to pay the full Valu e , is attribu ted in Justin ian
’

s Code

(4. 44. 2 and 8) to constitu tions of D iocletian and Maxim ian

(A .D . 285 and bu t perhaps was of later or igin . G irard,

p. 575 . In the Du tch L aw a sim ilar indulgence was allow ed to a

purchaser who had paid m ore than double valu e (Kingsley v .

African L and Corporation [19 14] T .P .D . and the prin ciple

w as extended to other contracts besides sale . G r . 3 . 17 . 5 ; 3 . 52 . 2 ,

and Schorer , ad 10 0 . Van L e euw en , 4. 20 . 5 ; Voet , 18. 5 . 13 . Did

the ru le extend to movables as w ell as to land ? G irard, p . 576 .

Does it apply to sales in exe cu tion ? Schorer , loc . cit . L aesio

enorm is has been abolished at the Cape by the G eneral L aw

Am endm ent Act No . 8 of 1879 . see . 8 (Sou thern Rhodesia follow s
the Cape ) , and in the Free State by Ord. NO . 5 . of 1902, see . 6 . It

still obtain s in the Transvaal, M cGee V . M ignon [1903] T .S . 89

Kingsley V . African L and Corp . L td . [19 14] T .P .D . 666 ; R017
”
dc Co .

V . M osely [1925] T .P .D . 10 1 ; Hoffman V . P rinsloo cf: Hofi
'

man

[1928] T .P .D . 62 1 ; in Natal, Mfunda V . Brammage [19 13] N.P .D .

477 ; Briggs v . Hughes [1933] N.P .D . 6 18 (general pr in ciples dis
cussed) ; and in Ceylon , Goonera tne v . Don Philip ( 1899 ) 5 N.L .R .

268; Wijesiriwardene V . Gunasekera ( 19 17 ) 20 N.L .R . 92 (lease ) .
G r . 3 . l . Voet , 2 . 14. 16 .
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modern law quite the same as they were in the Roman L aw

or in the Du tch L aw of the eighteenth century .

Unlawfu l contracts are regarded by Roman L aw asEffect of

civilly impossible .

1 For this reason De cker speaks in the
megahty'

same breath of physical and of moral possibility (i .e .

legality) as together making one of the essentials of con

tract.

2 It is
,
however

,
more in accordance w ith modern

u sage to keep these topics distin ct . Unlawfu l contracts
are nu ll and void .

2 No action can be grounded upon them .

On the other hand
,
money paid in pursu ance of an unlaw

ful contract cann ot be recovered back
,
for

,
as was said by

an English Judge : ‘Whoever is a party to an unlawful
contract

,
if he hath once paid the money stipu lated to be

paid in pur suance thereof
,
he shall not have the help of

a court to fetch it back again . You shall not have a right

of action
,
when you come into a court of ju stice in this

unclean manner to re cover it back .

"1 The same doctrine
is expressed in the Roman L aw maxim

,

‘

in pari delicto

potior est conditio defendentis ’

.

2 This ru le excludes cases

in which the defendant alone is guilty . For if an innocent

party has paidmoney or transferred property for a pur

pose in fact unlawfu l
,
he may get it back (together with

fru its and accessions) , or the value ,
by the process whi ch

in Roman L aw was known as the condi ctio ob turpem Condictio

cau sam ;
2
and the principle has been extended to the case

Ofa plaintiff guilty, but not equally gui lty with the defen
dant , as for instance if he entered upon the transaction

1 Voet , ubi sup .

2

2 G r . 3 . 1 , secs . 42 and 43 ; V .d.L . l . 14. 6 . Under un lawfu l

contracts are included contracts subj ect to a suspensive condition

which is un lawfu l. G r . 3 . 14. 29 .

Wilm ot C .J. in Collins V . B lantern ( 1767 ) Sm ith
’

s L eading
Cases ( 13th vol . 1, at p . 41 1 .

2 A liter , In delicto par i potior est possessor . D ig. 12 . 7 . 5 pr . ;

G r . 3 . 1 . 43 ; Brandt v . B ergstedt [19 17] C .P .D . 344; (Ceylon )
S ilva V . Ratnayake ( 1935 ) 37 N.L .R . 245 .

2 Voet , 12 . 5 . l , condictio ob turpem causam est actio pe rsonalis

stricti jur is , qu a repe titur qu od datum est Ob factum contin ens

turpitudinem ex parte accipientis , ita u t condi cens turpitudin is

expers sit , licet jam tu rpe factum su bsecu tum sit . Sandeman v .

S olomon ( 1907 ) 28N.L .R . 140 .
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under the influen ce Of compulsion or menace
,
and to

cases in whi ch the contract remains substantially unper

formed . But in every case the Court will grant or withhold

relief with regard to the paramount consideration of

public policy and justice between the parties .

1

When a contract contains several agreements and is in

part lawfu l
,
in part unlawful

,
the Court will sometimes

sever the lawfu l agreement from the unlawfu l agreement
,

giving effect to the first and not to the second .

2 It has

been said that ‘whatever the Roman Law may have

been , our South Afr ican Cour ts have follow ed the English

de cisions in this branch of the law of contract ’

.

2 But the

lim its within whi ch severance is admissible are still not

very precise ly defined.

2

It is not always easy to determ ine how far the taint of

illegality extends . Contracts may have some connexion

with an illegal transaction without necessarily being in

themselves illegal . The general rule applicable to su ch

cases is that if a plaintiff can make out a cau se of action

without alleging the illegal transaction as part of his case

he is entitled to judgment in his favour .

2 This does not

mean that a plaintiff can evade the stigma of illegality by

ingenu ity in stating his case .

‘

The true principle seems to me to be that the plaintiff
is only entitled to recover upon an Obligation conn ected with

an immoral [or illegal] transaction ,
if upon a consideration of

all the facts of the case and of the real Objects of the parties
whatever form may have been adopted to express their arrange
m ents and not merely upon the plaintiff’s presentation of

1 See Wells V . Du Preez ( 1906) 23 S .C. 284; R . v . S eebloem [19 12]
T .P .D . at p . 34; Jajbhay v . Cassim [1939] A .D . 537 ; P etersen v .

Jajbhay [1940] T .P .D . 182 . Since these last cases the au thor ity of

earlier decisions may be open to qu estion .

2 Eastwood v . Shepstone [1902] T .S . at p. 303 .

2 Wessels , i . 609 .

2 Anson , p . 239 . For a recen t discussion see Brooks ct: Wynberg
v . New United Yeast D istribu tors L td . [1936] T .P .D . 296 .

2 S ilke v . Goode [19 1 1] T .P .D . 989 ; Fisher db Son v . Voges

[1925] C .P .D . 370 ; Heilma n V . Vorbeck [1925] T .P .D . 790 . Bu t

see Schuster V . Gu ether [1933] S .W.A . 19 , and Kennedy V . S teen

kamp [1936] C.P .D . 1 13 .
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ju stice , e .g. to stifle a prosecu tion ,

1
to condone the com

m ission of a future crime ,

2
to prevent a person seeking

redress in a court of justice for a future in jury or wrong
,

”
to pay a witnessafee for attendan ce larger than the amount
fixed by law ;

2
agreements purporting to author ize one of

the contracting parties to take the law into his own hands .

2

TO the same class may be referred su ch agreements as in

English L aw are kn own by the names of maintenance
and champerty, viz . agreements to promote and maintain
legal proceedings in which the promisor has no direct

concern ,
and in particular to do so with a view to sharing

with a plaintiff the proceeds of a su it .

2 Voet mentions in

this conn exion an agreement de quota litis between lawyer

and client , an agreement that a lawyer is not to be paid

unless the su it is su ccessful , an improper agreement for the

assignment Ofanother ’s right of action .

7 Cession of actions

is, however , in general , free from Objection
,
unless of a

spe culative character , or for other reasons contrary to the

policy of the law ; and it is not unlawful bonafide and pro
perly to assist a litigant to defend or establish his rights,
even though the person so assisting may derive some

benefit from the subje ct -matter of the action .

8

3 . Agreements for the sale or procurement of public

Offices or otherwise tending to injure the public servi ce .

”
1 V .d.K . 520 ; Hotz V . S tandard Bank ( 1907 ) 3 Bu ch. A . C .

53 ; B ezu idenhou t V . S trydom ( 1884) 4 E .D .O. 224; Vuu rma n V .

Universa l Enterprises L td. [ 1924] T .P .D . 488; Smits v .

‘ P iena ar

[1928] T .P .D . 450 .

2 G r . 3 . 1 . 42 Voe t , ubi sup .

2 S chierhou t V . M inister of Justice [1925] A .D . at p. 424 per

Kotze J Wells v . S . African Alumenite C0 . [1927] A .D . at p. 72 .

2 Knox V . Koch ( 1883) 2 S .C. 382 .

2 B lomson V . Boshofi
'

[1905] T .S . 429 Nino Bon ino v . D e L ange

[ 1906] T .S . 120 (clause in a lease perm itting the lessor , in the

event ofbreach ofcondition , to expel the lessee and re -enter on the

prem ises w ithou t legal process ) .
2 G r . 3 . 1 . 41 Incorporated L aw Soc . V . Reid ( 1908) 25 S .C. 612 ;

Campbell V . Welverdiend Diamonds L td. [1930] T .P .D . 287 .

7 G r . 3 . 1 . 41 ; and Schorer ad loc . ; Voet , 2 . 14. 18; e .g. assign

m ent to the attorney in a case of all plain tiff
’

s r ight and interest ,
East L ondon M unic. V . Ha lberd ( 1884) 3 S .C. 140 .

2 Patz V . Sa lzbu rg [1907] T .S . at p . 527 per Innes C .J. Cf.

F ellows -Smith V . Shanks [1925] N.P .D . 168.

2 Van L eeuw en , 4. 14. 6 ; V .d .K . D ictat. ad G r . 3 . l . 42 .
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4. Agreements tending to injure the State in its fore ign
relations, including agreements w ith alien enemies .

1

5 . Agreements directed to a fraud upon the public .

2

6 . Agreements tending to sexual immorality .

2

7 . Agreements in restraint of marriage ,

2
or otherwise

contrary to the policy Of the law in the matter of

marriage ; e .g. an arrangement between tw o persons that
whichever of the two marries first shall pay a sum of

money to the other ;
2
agreement be tween husband and

wife for future voluntary separation ;
2
. agreement to live

apart made at the time of marriage ;
7
agreement to pay a

sum of money to a person ,
if a divor ce is granted on

eviden ce procured by that person ;
8 prom ise by a married

man (or woman ) to marry (generally or when his (or her )
existing marriage shall have been dissolved by death or

divorce )
”But agreements to procure marr iage for reward

(marriage brocage contracts) are not illegal by Roman

Dutch L aw , as they are by English L aw .

”
8. Agreements in undue restraint of trade .

1 1

9 . Agreements in fraud of creditors .

1 2

1 Janson V . Driefontein Consolidated M ines [ 1902] A .O. 484.

2 S t. M arc V . Harvey ( 1893 ) 10 S .C . 267 ; Robinson V . Randfon
tein Ests . G . M . Co . [1925] A .D . 173 .

2 Voet , 12 . 5 . 6 ; L ou isa V . Van den Berg ( 1830 ) 1 Men z . 47 1

Abu rr ow V . Wa llis ( 1893 ) 10 S .C. 2 14.

2 Voet , 2 . 14. 2 1 Holl. Cons . v . 23 .

2 Voe t , loc . cit .

2 Brande V . Braude ( 1899 ) 16 S .C . 565 .

7 Van Oosten V . Van Oosten [1923] C .P .D . 409 .

2 K ieley V . Dreyer [19 1 6] C .P .D . 603 .

2 S taples V . M arquard [19 19] C .P .D . 181 ; Friedman v . Harris

[1928] C .P .D . 43 ; Fender V . S t. John -M ildmay [1938] A .O. l ;

Vi ljoen V . Viljoen [1944] C .P .D . 137 .

1”Wessels, i . 530 . In King V . Gray ( 1907 ) 24S .C . 554, how ever ,

the Court adopted the decis ion in the English case ofHermann V .

Cha rleswor th [1905] 2 K .B . 123, and this w as follow ed in Hu rwitz V .

Taylor [1926] T .P .D . 81 . In L ivera V . Gonsa lves ( 19 13) 1 7 N.L .R .

5 the Ceylon Court follow ed King v . Gray. See also D e Silva V .

Juan Appu ( 1928) 29 N.L .R . 417 .

1 1 Wessels , i . 538if. and cases cited .

1 2 G r . 3 . l . 27 ; Cohen v . Herman (2' Cana rd ( 1904) 2 1 S .C. 62 1 ;
Wiener V . Est. M cKenzie [1923] C .P .D . at p . 582 . Alienations in

fraud ofcredi tors may be avoided by the actio pau liana (Wiener v .

Est. M cKenzie ubi sup . at p. 579 ; supra , p. 143, n . as w ell

as under the Insolvency Act .
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10 . Agreements in fraud of a statu te (infraudem legis) .
1

1 1 . Knock-ou t agreements at a sale by au ction .

2

12 . Agreements relating to a future right of su ccession
or limiting freedom of testation .

3

This is a head of illegality derived from the Roman L aw .

As expounded by
'

Voet the law reprobates any agree
ment relating to the su ccession of an ascertained person

still alive , even though made with su ch person ’

s consent .

Su ch agreements are contrary to public policy as involving
a dangerou s spe cu lation on a person ’

s death and tend

ing to restrict the freedom of testamentary disposition .

2

Consequently, a person cannot contract to make another

his heir ;
2
nor can two person ’

s mutually agree that they

shall su cceed to one another .

2 Bu t if two persons contract
as to the su ccession to a third

,
and su ch third person

assents and does not subsequ ently revoke his assent , the

contract is allowed to be good .

7

The general ru le extends to legacies
,
so that a promise to

leave money by will cannot be enforced against a deceased

person ’

s estate ,
nor found an action for damages .

”An
agreement , however , relating to the estate of an uncertain

1 Dadoo L td. V . Krugersdorp M unicipa l Counci l [1920] A .D .

530 ; Colon ia l Banking dc Tru st Co . V . Hill’s Tru stee [1927] A .D .

488; Rex V . Gillett [1929] A .D . 364; Comm . of Customs V . Randles

Bros . [1941] A .D . 369 .

2 Neugebauer (E Co . V . Hermann [1923] A .D . 564. In England

this head of illegality is statu tory . Au ctions (BiddingAgreem ents )
Act 1927 .

2 D ig. 45 . l . 6 1 ; Cod . 2 . 3 . I5 ; 8. 38 4; G r . 3 . l . 41 ; Lee ,

Commentary, ad loc . ; V .d.K . 479 ; Voet , 2 . 14. 16 ; Cens . For . 1 . 4.

3 . 15 ; Bijnk . O .T . i . 295 , 360 ; un less su ch agreem ent is conta in ed

in an an tenuptial contract . V .d .K . 235 ii . For Sou th Afr ica see

Jones V . Goldschmidt ( 1881 ) 1 S .C. 109 ; Eksteen v . Eksteen [1920]
O .P .D . 195 ; Niewenhu is v . S choeman

’

s Est. [1927] E .D .L . 266 .

Bu t in Van Jaarsveld V . Van Jaarsveld
’

s Est. [1938] T .P .D 343

G reenberg J .P . and Schr ein er J . held that a promise to leave

prope rty by w ill, though unenforceable , is not ill egal or contra

bonos m ores . Contra , James v . James ’ Est. [1941] E .D .L . 67 .

2 Cod. 2 . 3 . 30 ; Voet , ubi sup .

2 Hall. Cons . iv .
-30 .

2 Voet , ubi sup . Bu t see Schorer ad G r . 3 . 14. 1 1 . Mu tual w ills

are free from ob jection , because w ills are not contracts .

7 Cod . ubi sup . ; Voet , u bi sup .

2 Voe t , loc . cit ad fin . Niewenhu is V . S choeman
’

s Est. , ubi sup .
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before or after the determ ination of the event before it

has been paid over to the winn er1 and,
if the stakeholder

nevertheless hands it over to the w inner , may maintain

an action for itsvalue .

2 A person who has made bets for

me asmy agent mu st hand over the w inn ings ;
2
andmoney

lent to make4 or to pay
2 bets can be recovered . A person

to whom a negotiable instrument has been given in respe ct

of a gaming or wagering transaction cann ot recover upon

it
,
bu t a bona fide holder for value would probably not be

under the same disability .

At the Cape Act NO . 36 of 1902 , reprodu cing the pro
visions of the English Gam ing Act of 1845 (8 and 9 Vic.

c . by sec . 1 1 enacts
‘

All contracts [or] agreements, whether verbal or in writing,
by way of gaming or wagering, shall be nu ll and void

,
and no

suit shall be brought or main tain ed in any cou rt of law for

recovering any sum ofmoney or valuable thing alleged to be
won upon any wager , or which has been deposited in the hands
of any person to abide the event on whi ch any wager has been
made : Provided always that nothing in this section shall be
deemed to apply to any subscription or contribu tion or agree
ment to subscribe or contribute for or towards any plate ,

prize ,

or sum Ofmoney to be awarded to the winner of any lawful
game

, sport , pastime , or exercise .

’

1 Even ifthe w ager or con test is illegal . Voet , 1 1 . 5 . 9 ; Cla rke v .

Bruning [1905] T .S . 295 .

2 S loman v . B erkovitz ( 189 1 ) 12 N.L .R . 2 16 ; Voet , loc . cit .

2 Dodd V . Hadley, u bi sup .

2 Voet , 1 1 . 5 . 4. Con tra Van L eeuw en , 4. 14. 5 . In B i ljoen v .

P etersen [1922]N.P .D . 63m oney lent to be u sed as stakes in a gam e

ofpoker w as held to be r ecoverable . The ratio decidendi w as that

poker is not a gam e of chance prohibited by L aw No . 25 of 1878.

‘

The case , of course , is very different if by statu te the particular

kind Of w agering is m ade illegal and cr im in al
’

(per Dove Wilson
J This seem s to distingu ish the case from S andeman V .

Solomon ( 1907 ) 28N.L .R . 140 , in which m oney lent for the purpose

of discharging a chequ e given in paym en t of a gambling debt w as

held to be irrecoverable . In Glaser V . B lotnick [1941] C .P .D . 403

Su tton J . follow ing Voet , held that m oney len t by a

w inn ing player to the loser for the purpose of the gam e could not

be recovered .

2 This may be inferred from Dodd V . Hadley and B iljoen v .

Petersen . The point does not seem to be absolu te ly covered by
decision .



FORMATION OF CONTRACT

SECTION G

The parties must be competent to contract

Incapacity to contract attaches in greater or less degree
to the following classes of persons

_

1 . Minors . 2 . Married Women . 3 . Insane Persons.

4. Prodigals. 5 . Juristic or Artificial Persons . 6 . In

solvents .

Most of these cases have been considered under the
head of the L aw of Persons . With regard to insolvents
the law of South Africa has been stated in the following

terms

‘

Although insolvency imposes many disabilities upon the

debtor he is not deprived Of his contractual capacity . Such

capacity is, however , limi ted in several respects and is some

timesmade subject to condi tions andobligations. Generally
speaking, the insolvent may make a valid contract if he does
not purport thereby to dispose ofany property Ofhis insolvent
estate .

’1

1 Mars , The L aw of Ins olvency in South Africa p . 29 1

Fair lie V . Raubenheimer [1935] A .D . 135 ; P riest V . Charles [1935]
A .D . 147 ; George V . L ewe [1935] A .D . 249 .

Capacity
ofparties.



Nemo

II

OPERATION OF CONTRACT

IN this chapter we shall consider

I . The persons affe cted by a contract .

II . The duty Of performance .

III . The consequences of non -performan ce .

SECTION I

The Persons afiected by a Contract

A contract primarily affe cts the parties to it and none
other . In other words

,
no one can be bound or benefited

by a contract to which he is not a party . Su ch was the
Roman L aw expressed in the maxims

‘Nemo promittere

potest pro altero ‘

Alteri stipulari nemo potest

Nemo promittere potest pro altero . This means that a

prom ise made by A cannot impose a bur den on B , for

no one can be bound by another man
’

s contract .

2

In the Roman L aw the ru le was carr ied so far that

a promise by A that B wou ld do something was destitute

of legal efl
’

ect ,
2
not binding A be cau se it was not intended

that it shou ld , not binding B becau se it was not his

promise . However , su ch a promise would now generally

be constru ed as a prom ise by A that he wou ld procure B

to do the thing in question .

2 It must be noted further ,
that the ru le nowadays has no applicationto the re lation

of principal and agent . A servant or agent , acting within

his authority, contracts for his principal and binds his

prin cipal by his contract .

2 Moreover , there are certain

legal relations other than that of prin cipal and agent

whi ch give to one person in greater or less measure the

1 V .d.L . 1 . 14. 3 .

2 Certissimum enim est ex alterius contractu nem in em obligari.

Cod 4. 12 . 3 ; G r . 3 . 1 . 28 Van L eeuw en , 4. 2 . 4.

2 Inst . 3 . 19 . 3 ; Vinnius , ad loc . D ig. 45 . 1 . 83 pr .

2 G r . 3 . 3 . 3 ; Van L eeuw en , 4. 2 . 5 ; G roen . de leg. abr . ad Ins t .

3 . 19 3 ; Voet , 45 . 1 . 5 ; A ronowi tz v . A tkinson [1936] S .R . 45 .

2 Van L eeuw en , 4. 2 . 6—7 .
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that there must be some consideration moving from the

original promisee . But this qualification must be rejected ,

since consideration in the English sense of the word does
not form part ofthe law of South Afr ica .

1 Apart from this
the principle that a third party may take the benefit of a

stipu lation made in his favour , if it was the intention of

the contracting parties that he shou ld do so ,

2 is now

firm ly established by judi cial decision .

”The jur idical basis
of the relations thereby created has been mu ch debated

in the legal literature of other countries
, bu t has hitherto

re ceived little attention from the Sou th Afri can Courts .

Some qu estions of interest remain for fu ture discussion .

2

Cession and Transmission ofActions . It has been said

above that a contract primarily affe cts the parties to it

and none others . But persons not originally parties may

become so , either by agreement (cession of actions) or by
operation Of law (transmission ofactions ) .
By agreement , contractual rights and duties may be

transferred so as to substitute another person in place of

the original party . But there is a great difference between

assignment of duties and assignment of rights .

Contractual duties cannot be transferred except in

consequence of a substituted contract (novation ) , whi ch

requ ires the consent of the original parties and of the

substituted debtor . The effect is to dis charge the original

debtor from further liability, the substituted debtor taking

his place .

Contractual rights are now , with some exceptions, free ly

transferable by cession of actions . Su ch is the result of a

long process of legal development . The Roman L aw never ,
it seems, qu ite reached this point . For though in its latest

period an assignee was
‘

allowed : ( 1 ) to se cure to himself

1 Supra , p. 226 .

2 Wesse ls , i . 1 755 ; Ba ikie V . Pretoria M unic . [192 1] T .P .D . 376

Goldfoot V . Myerson [1926] T .P .D . 242 .

2 English Law seems to be m oving in the sam e direction . L aw

Revision Committee, Sixth Interim Report ( 1937 ) Cmd. 5449 .

2 See Appendix G . For Ceylon see Jinadasa V . S ilva ( 1932)
34N.L .R . 344.
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the benefit of the Obligation ,
even before bringing an

action , by giving the debtor notice of the assignment

(Cod . 8. 41 . and (2 ) to sue not in the assignor ’s name
,

but in his own by actio utilis yet ,
‘

it is dispu ted whether
the effect of the change was to s make the assignee sole
creditor

,
or whether

,
in re lation to the debtor

,
he did not

still legally continu e a mere agent , enforcing by action in
his own name the right of another ; in other words, whether
a genu ine assignment by which the assignee simply and

actually stepped into the shoes of the assignor
,
who simu l

taneously dropped altogether ou t of the matter
,
was

recognized at any time in Roman L aw

This doubt does not exist in the modern law
,
for nOW ' in the

l . Contractual rights and rights arising from breach of D323
”

contract , exceptions apart
,
may be ceded w ithout the

Law '

consent and against the will of the debtor .

2

2 . The cession can generally beeffe cted by bare agree
ment w ithout formality

,

2
andw ithou t notice to the debtor ;

2

but the law requ ires that the intention to effect the

cession shou ld be clear and beyond doubt
,
and that no

further act on the part of the cedent shou ld be ne cessary
to make the cession complete ; i .e . he must have done
everything in his power to divest himself of his right of
action .

2

1 Moyle , Institu tes of Justin ian , pp. 482—3 .

2 Sande , De actionum cession e , cap. ix , sec . 5 ; Paterson
’

s Exors .

V . Webster , S teel db Co . ( 1881 ) 1 S .C. at p . 355 per De Villiers C .J .

Can a por t ion of a debt be ceded 54 p . . 40 ; yes,
Bezu idenhou t v . Van Craan [1938] T .P .D . 33 1 ; no , Spies v .

Hansford [1940] T .P .D . l ; and see Hiddingh V . Commissioner for
In land Revenue [1941] A .D . at p. 120 .

2 Sande , cap. ii, sec . 1 ; Wr ight as CO . v . Colonia l Govt. ( 189 1 ) 8
S .C . at p . 269 ; Cu tting v . Van der Haven [1903] T .E . at p. 1 17 ;
Ex parte Narunsky [1922] O .P .D . 32 ; Est. Gr eenberg V . Rosenberg
ck Greenberg [1925] T .P .D . at p . 929 ; Jeffery V . Pollak [1938]
A .D . at p . 22 .

2 Voet , 18. 4. 5 ; Jacobsohn ’

s Trustee v . S tandard Bank ( 1899 )
1 6 S .C . at p . 203 L ovell V . Paxinos [1937]W.L .D . 84.

2 M i lls db Sons v . Benjamin Bros .

’
Tru stees [1876] Bu ch . 1 15 ;

Wright cf: Co . v . Colon ia l Government, ubi sup . ; M cGregor
’

s

Trustees V . S ilberbauer ( 189 1 ) 9 S .C. 36 ; Van de M erwe v . Franck

( 1885 ) 2 S .A .R . 26 ; Graaf-Reinet Board of Exors . V . Est. E r lank

[1933] C .P .D . 41 Jefiery v . Pollak, ubi sup . at p. 24.
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Where a right ofaction exists independently ofany wri tten
instrument , the cession Of such right may be effected withou t

corporeal delivery Ofany document . Where , however , the sole
proof of a debt is

,
the instrument whi ch records it , the cession

Of the debt is not complete until the instrument is delivered to
the cessionary. I am

'

not prepared to say that cir cumstances
may not arise under whi ch a cession ofaction may be completed
withou t delivery ofthe instrument whi ch constitutes the proof
of the debt . The document may ,

for instance , be lost , and, in

su ch a case , if the cedent has done everything in his power
to divest himself ofhis right of action , there is no reason why
the cession shou ld not be held to be complete . But among the
things requ ired, under su ch cir cumstances

,
to be done by the

cedent would certainly be the notification of the cession to

the debtor .

’

(De Villiers C.J. in Jacobsohn
’

s Trustee v . Standard

Bank, 16 S .C. at pp . 203

3 . The effe ct of cession is to substitute the cessionary

in place of the cedent as creditor in respect of the obliga

tion ceded
,

1
and to vest in the cessionary all the cedent ’s

rights against the debtor .

2

4. Therefore
,
the debtor after cession is no longer liable

to the cedent and cannot be required by him to perform the

contract
,
nor be sued by him in case of non -performance .

2

After notice or kn owledge of the cession ,
the debtor must

1 Fick V . Bierman ( 1882 ) 2 S .C. at p . 34. By the constitu tion

P er diversas (Cod . 4. 35 . comm only kn own as the lex Ana

stasiana , enacted by the Emperor Anastasiu s (A .D . 506 ) and con

firm ed by Ju stin ian (Cod . 4. 35 . a cessionary of a debt cou ld

not recover from the debtor a sum in excess of that for which he

had acqu ired the debt from the cedent . G r . 3 . 16 . 14; Voet , 18. 4.

18. The lens Anastasiana has been declared to be obsolete in

Sou th Africa . S eavi lle v . Colley ( 189 1 ) 9 S .C . 39 (Cape ) ; M achattie

v . Fi lmer ( 1894) 1 O .R . 305 (Transvaal ) . It seems doubtfu lwhether

and how far it obtains in Ceylon . Pere ira , p . 654.

2 Sande , cap. ix , sec . 1 . The intention , how ever , may be not to

tran sfer the debt , bu t m erely to indicate a source from which the

creditor of the so -called assignor m ay rece ive paym ent . The

civilians call this assigna tio . It must be distinguished on the one

hand from delegatio , which is a species of novation (infra , p . 27

and on the other hand from cession of a r ight of action , which is

the case dealt w ith in the text . Assigna tio does not discharge the

assignans nor render the assigna tus liable . G r . 3 . 44. 5 ; V .d.K .

837~—8.

2 Voet , 18. 4. 15 Fick V . Bierman , ubi sup .
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7 . A cessionary cannot , generally, be in a better position
than his cedent .

1 Therefore all defences whi ch might have
been pleaded against the cedent at the date Of cession may

equally be pleaded against the cessionary .

2

8. Generally speaking , any right may be ceded which

is transmitted by the death of the party entitled . This ru le
excludes penal actions ex delicto, in particu lar the actio
injuriarum ,

bu t there is no ru le that actions ex delicto in

general are not assignable .

2 It excludes cases in which the

debtor ’s duty of performance does not extend beyond the

person of the creditor
,
and the debtor , therefore , may

declin e to re cognize as entitled any other than the credi tor

in person (delectus personae) .
2 A creditor may disable him

self by the terms Of the contract from ceding his r ight

(pactum de non cedendo) , so that ‘

the r ight whi ch the

creditor obtains, be ing circumscribed by the terms of his

agreement with the debtor
,
be comes by the agreement

between the parties a strictly personal right , and cannot

be ceded ’

.

5 Nor can a right to aliments
,
i .e . an allow

an ce for maintenance and support , be ceded .

2 With these

1 Anderson
’

s A ssignee V . Anderson
’

s Exors . ( 1894) 1 1 S .C. at

p. 440 ; Voet , 18. 4. 13 ; B iggs v . M oteje [19 10] C .P .D . 242 ; Yates
v . Aukland Park Sporting Club dc Roberts [19 15] W.L .D . 55 ;

Sampson v . Un ion and Rhodesia Wholesale L td. [1929] A .D . at

p. 482 .

2 Sande , cap. x iii . At all events
‘

exception es in rem
’

m ay be so

pleaded (sec . su ch as
‘

compensation
’

. Smith v . Howse ( 1835 )
2 Menz . 163 ; Wa lker V . SyfretN.O . [19 1 1] A .D . at pp. 160 and 1 62 .

The case ofNationa l BankV . M arks dcA aronson [1923] T .P .D . 69

is not in consistent with this , for the debt was illiqu id and there

fore there was no compensation}
2 Sande , cap. v , secs . l , 2 , and 1 1 . Personal serv itudes cann ot

be ceded. Eastern Rand Explora tion Co . v . Nel [1903] T .S . at p . 5 1

Willoughby
’

s Consolida ted Co . V . Coptha ll S tores [19 13] A .D . at

pp. 282—3 per Inn es J .

2 Cu llinan v . P istor ius [1903] O .R .C . at p. 38; Deu tschmann V .

Mpeta [19 17] C.P .D . at p. 81 .

2 Paiges v . Van Ryn Gold M ines Estates L td . [1920] A .D . at

p. 6 16 . In this case the Court held that an agreem ent , whereby an

employee undertook not to cede or assign w ages du e to him w ith

ou t the consent Of his employer , cou ld be raised by the employer

as a defence to an action by a cessionary to recover the am ount of

wages ceded to him by the employee .

2 S chierhou t v . Union Govt. [1926] A .D . at p. 29 1 .



OPERATION OF CONTRACT 251

exceptions
,
it seem s that all contractual rights may be

ceded whether before or after breach
,
whether arising ou t

of liqu id or illiqu id claims
,
whether obligations to give

or obligations to do . Contrary to the Roman L aw ,
the

Roman -Du tch L aw permits the transfer of a thing in

litigation (res litigiosa ) .
1

9 . A cession may be absolu te or by way of charge . If

a cession is intended to take effe ct merely in securitatem

debiti
,
it will be so construed

,
though in terms absolu te

,

and dominium will remain with the cedent .

2

It has been said that , exceptions apart
,
a cession ofSig

nifi

action can be effected by bare agreement . The prin reqmred

cipal exceptions are : ( l ) negotiable instruments (which are in
0

8

2
111 0

transferred by de livery, or , if not payable to bearer , by
e

de livery and endorsement) , and (2 ) the transfer of shares
in compani es which are commonly regu lated by statu te .

By operation of law ,
contractual rights are transmitted Trans

on insolvency and death .

3 The effect of sequestration of3
1

3232
0 2

the estate of an insolvent is ‘

to divest the insolvent of his
estate and to vest it in the Maste r until a tru stee has been
appointed , and upon the appointment of a trustee to vest
the estate in him

’

;
2
and every satisfaction in whole or in

part of any Obligation the fu lfilment whereof was due or

the cause Of whi ch arose before the sequestration of the
debtor ’s estate

,
if made to the insolvent after su ch

sequestration ,
is void

, unless the debtor proves that it
was made in good faith and wi thou t knowledge of the
sequ estration .

2 With regard to the effect of death on

contract , it may be said that all contractual rights and

duties, unless they be Of a purely personal character
,
pass

upon death to the representatives Of a deceased person ,

who may sue or be sued in respect of them . In the modern
law their liability in no case exceeds the assets of the
estate .

1 Supra , p. 241 , n . 5 .

Na tiona l Bank of S . A . v . Cohen
’

s Trustee [19 1 1] A .D . 235 .

Also by m arr iage in comm unity , for which see above , p. 70 .

Insolvency Act , 1936, see . 20 ( 1) (a ) .
Ib id . , sec . 22 .

0

6

0

10
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SECTION II

The Duty ofPerformance

The duty of a party to a contract is faithfu lly to pe r
form his part with the care and diligen ce proper in the

cir cumstances, and with due regard to any rules of law
or lawfu l cu stoms by which the character of the perform
ance due from him is determ ined .

Generally Generally speaking
,
the parties to a contract may in

2
1

21532
72188
corporate in it any terms they please , and each is bound

their own to the other to do what he has undertaken . When the
m 8'

parties have expressly agreed
,
and the object contem

plated is not unlawful , the function Of the Court is limi ted

to interpreting the terms expressed . The ru les of inter

pretation form the subject of a later chapter .

Generally
, the Court will not make a contract for the

parties . They must make up the ir minds what they

mean
,
and they shou ld express their meaning clearly and

fu lly . But within limits law and usage Operate to dete r

mine the content of the contract and therefore the duties

of the parties .

abso If a ru le of law is imperative the parties must conform

to it . They cannot contract themselves ou t of an express

legal du ty . But if, as often happens , the law merely lays

down rules whi ch are to govern a particu lar transaction

in the absence of agreement to the contrary, it is open to

the parties to modi fy or to depart from the ru le at the ir

or in the discretion
,
for conventio vincit legem The same remark

applies to customs, whether local or re lating to some

agree
» particu lar trade or business . They bind only so far as the

ment '

parties have not seen fit to exclude the ir operation .

In this chapter we shall speak Of variou s ru les of law

by whi ch the du ty of performance isdetermined where the

parties have not departed from them by express agreement .

All contracts are commonly referred to one or other of

two classes : viz . (a ) contracts to give , (b) contracts to do

or to abstain from doing .

1 Bu t it is evident that both of
1 G r . 3 . 39 . 8; V .d .L . 1 . 14. 6 ; Pothier , Traité des Obligations ,

sec . 53 .
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or curator
’

s authority . If he does so ,
the sum ofmoney or

other thing alienated can be re covered by vindication
,
if

still extant ; ifit has been consumed
,
the debt is deemed to

be discharged .

1 This only applies
,
however , if the debt in

question springs fr om a valid civil Obligation . If a m inor
has contracted withou t his tutor ’s au thority, the thing

de livered , or its value , can always be recovered .

2 Amarr ied

woman
, being in law a minor and unable to contract2

without her husband ’s authority , is also unable to make
a valid payment . Consequently, money paid by her may

be re covered by the husband stante matrimonio
,
or by

herself after its dissolution . She may even recover money

paid after the dissolution of the marriage in respect of a

debt contracted during its continuance , provided that she

made -the payment in ignorance of her rights and under

the m istaken idea that she was effe ctively bound .

2

Payment may be made to the creditor or his nominee

or to any person to whom payment is agreed to be made ,
su ch person be ing regarded as the creditor ’s mandatary

to re ce ive payment .

2 Payment may in any case be made

to the creditor ’s agent
,
if to re ce ive payment falls w ithin

the scope of his author ity, or fell within it and the debtor

has not rece ived notice that the author ity is revoked .

2

Payment made to a person who has no authority to re

ceive payment on behalf of the creditor will become good

ex postfacto if the credi tor ratifies the transaction or if the

money paid is applied to his use .

7 Payment to servants is

valid , if it is within the ir authority to rece ive it .

2 Pay

ment of a debt due to a minor is validly made to his

guardian ,
unless the debt is of large amount , in whi ch

case an order of Court is desirable .

”If the minor ’s father
1 G r . 3 . 39 . 1 1 ; Voet , 4. 4. 2 1 and 46 . 3 . 1 .

2 Voet , loc . cit .

2 This is the general rule . For exceptions see supra , pp. 65 ff.

and infra , Appendix D .

2 Voet , 12 . 6 . 19 .

2 G r . 3 . 39 . 13 Voet , 46. 3 . 2 ; V .d.L . u bi sup . Su ch a person is

sa id to be solu tionis causa adjectus . Dig. 45 . 1 . 56, 2 . Cf. M u tua l

L ife Insu rance Co . ofNew Yorkv . Hotz [19 1 1] A .D . at p. 566.

2 Voet , 46 . 3 . 3 .

7 V .d .L . ubi sup .

2 Voet , 46 . 3 . 4.

2 G r . 3 . 39 . 14; Voet , 4. 4. 22 (ad Holl. Cons . i . 1 67 ;
v i . 1 27 .
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is alive ,
paym ent to him as natural guardian may be made

w ithout having him fir st confirmed as guardi an by the

Court .

1 Payment to a marr ied woman
,of a debt due to

her or to her husband , made without his knowledge or

against his will , is invalid , unless it has been applied to

hi s use , or unless it is Of small amount and may be sup

posed to have been applied by the w ife to the purposes of

the household .

2 Payment may safe ly be made to a fidu

ciary pending the condition of a fideicommissum .

2 In the

event of the creditor ’s death payment must be made to

(his he irs
4
and now to ) his personal representatives . When

two persons claim payment of the same debt
,
payment

cannot safely be made to either . The debtor shou ld

deposit the money in Court or if he pays to one of the
rival claimants, take from h1m security against the claim

of the other .

2 Payment to a creditor ’s credi tor , apart from

express authority
, can only be justified , if at all

,
on the

ground of negotiorum gestio . But a sublessee may pay

a head lessor to avoid an execution upon his own goods .

Payment made in good faith to an invading enemy under

pressure of vis maj or effects a discharge .

2

When a debtor is bound by contract to deliver a thing Obligatio

of a certain genus, he mu st de liver a thing of the kind of 22 112
212

average quality .

7

When a sum to be paid under a contract is stated in

fore ign currency, in the absence Of provision to the con

trary,
payment may (must ?) be made in the currency of

1 See Van Rooyen v . Werner ( 1892 ) 9 S .C. at p. 430 ; supra ,

p. 37 .

2 G roen , ad G r . 3 . 39 . 14; Voe t , 23 . 2 . 50 and 46 . 3 . 5 ; Neo
stadiu s, S upr . Cu r . Decis . , no . 88. Ofcourse , if the ma rital pow er

is excluded, a m arr ied w om an is competen t to rece ive paym ent ofa

debt du e to herself.

2 Voet , 36. l . 63 and 46 . 3 . 5 .

2 V .d.L . ubi sup .

2 Voet (46 . 3 . 6 ) says
‘

consignandum ac deponendum in u sum

v ictorie
’

. In terpleader w ith paym ent into Cou rt is the m odern

equivalent .

2 Voet , 46 . 3 . 7 .

7 Voet , 46 . 3 . 9 (ad G roen . de leg. abr . adD ig. 1 7 . l . 52 . Bu t

Brunn eman , ad loc . , says :
‘

In obligatione generis liberatu r qu is
praestando v ilissirnum . G roenew egen hanc legem pu tat abolitam ,

sed nullo fundam ento .

’
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the locus solutionis at the rate of exchange ru ling when
payment falls due .

1

The creditor may ,
ifhe chooses , demand

, bu t the debtor
is not compellable to render , nor the creditor to accept

,

part performance .

2 Part performance , if accepted , pro
tanto extingu ishes the debt and in the case of a money

debt preventspro tanto the further accru al of interest .

2

When one of two performances is agreed to be rendered
in the alternative ,

the choice rests with the debtor , un less

it has been expressly given to the creditor .

2

Substituted performance may be made with the consent

of the creditor
, but not otherwise .

2 It has the same effect

as performance of the thing originally agreed to be done .

The effect of performance is to discharge from further

liability the prin cipal debtor , his co -debtors
,
if any ,

and

all personal sureties and real securities for performance .

2

Bu t if one of several cO -debtors, or a surety, pays the

debt
,
he may demand from the creditor a cession of actions

against other part ies liable and thus keep the debt alive .

7

If the thing given in payment , or one Of several things

given in payment , is re covered from the creditor by a

third party (eviction) , the payment is rendered void ,
and

all former r ights revive ,
unless the creditor prefers to sue

the debtor for damages on the ground of eviction . The

same result follows if the debtor has fraudu lently mis

represented the valu e of the property given in settlement .

2

Payment may be proved by any lawfu l evidence and
,

1 Barry Colne Co . V . Jackson ’

s L td . [1922] C.P .D . 372 °

Bassa L td . v . East A siatic (S . A . ) Co . L td. [1932] N.P .D . 386 ,

Jofi
'
e V . African L ife Assu rance L td. [1933] T .P .D . 189 . May pay

m ent be m ade in the foreign currency ? Barry Colne dc Co . v .

Jackson ’

s L td . leaves the qu estion open . See D icey Ru le 181 .

L egal tender in Sou th Afr ica is defin ed by Act No . 3 1 of 1922 ,

see . 3, and in Sou thern Rhodesia by ActNO . 32 of 1938, secs . 13, 15 .

2 G r . 3 . 39 . 9 ; Voet , ,
46 . 3 . 1 1 ; V .d .L . ubi sup .

2 V .d .L . 1 . 18. 1 .

2 Dig. 18. 1 . 25 pr . ; 23 . 3 . 10 . 6 ; Voet , 45 . l . 22 ; V .d .L . 1 . 14. 9 .

May the person who has m ade his election recall it Voet , loc . cit .

2 G r . 3 . 42 . 4—5 ; Voet , 46 . 3 . 10 .

2 Voet , 46 . 3 . 1 . 18. 1 .

7 V .d .L . u bi sup .

2 Voet , ubi sup .
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absen ce of expression to the contrary the payee is sup

posed to apply the payment to his own claim
,
for charity

begins at home dum ordinata charitas a se ipsa in cipit ;
1

(3) Failing appr
'

opriation by debtor or creditor
, the law

appropriates the paym ent as follows : viz . (a ) to interest
before principal ; (b) to the debt whi ch the debtor at the

time of payment is legally compellable to pay rather than

to a merely natural obligation ; and ifmore than one debt
is of this natur e

,
then (0 ) to the debt which lays the

heaviest burden on the debtor , i .e . to that debt which it

is most in his interest to discharge ;
2
and subje ct thereto

(d) to a debt due from him as principal in preference

to a debt due from him as surety ; and subject thereto

(e) to the debt whi ch is earlier in time ;
3
and in case of

debts of equal date ,
finally (f) to all su ch debts propor

tionately to their amount .

2

The subject of payment suggests the subject of interest .

This may be either agreed between the parties, or allowed

by the law as damages if one or other party is in defau lt

(damage- interest) . As regards the legal rate of interest ,
Grotius says that ordinary citizens were allowed to stipu

late for one -sixteenth ,
i .e . 6} per cent . per annum .

2 Mer

chants, by the Perpetual Edi ct of 1540 (Art . enj oyed

the privilege Of stipulating for interest up to twe lve per

cent .

2

In Sou th Africa it was former ly he ld that there was no

general legal rate Of interest and that no agreed rate of

interest cou ld be pronoun ced u surious, except in view of

the cir cumstances of the part icu lar case ;
7 but now the

1 Voet , ubi sup .

2 Watermeyer
’

s Exore . V . Watermeyer
’

s Exor . [1870] Bu ch. 69

Wi lhelm ’

s Trustee V . Shepstone ( 1878) 6 N.L .R . l Van Wyk
v . L eo [1909] T .S .

‘

at p . 795 .

2 Voet , ubi sup . ; S cott V . Sytner ( 189 1 ) 9 S .C. 50 .

2 G r . 3 . 39 . 15 ; Voe t , ubi sup .

2 G r . 3 . 10 . 10 (ad Loen . Decia. Gas . 2 1 ; Voet , 22 . l . 3

V .d .K . 545 .

2 1 G .P .B . 3 17 . Van der Keessel (Th. 547 ) says that this

priv ilege w as disused so early as 1590 .

7 Dyason V . Ru thven ( 1860 ) 3 S . 282 Reuter V . Yates [1904] T .S .

855 ; Cloete v . Roberts ( 1903) 20 S .C. 413 . The law is the sam e in
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Usury Act , 1926, defines the permitted rates of interest

on loans of money and the sum re coverable upon any

su ch contract . The rule Of the Roman -Dutch L aw pro

hibiting compound interest1 is no longer in force ;
2 but it Com

is still law that the amount of interest recoverable in any fftfitfiit .

one action (simul et semel) cannot under any circumstances

exceed the amount of the prin cipal .3

In the absence of agreement
,
no interest can be claimed No

except when the law allow s interest by way of damages .

2

Where interest has been agreed to be paid , but no specific except by
8. re

rate of interest has been fixed
,
the current rate of Interest “i n?

is payable . This is determined , Voet says, prima facie , by
the lex loci contractu s .

2 The mere payment of interest

for several years withou t any previou s agreement in that
behalf does not confer any right to have su ch payment

continu ed .

2 A continu ed payment Of less than the agreed

interest may be constru ed as a tacit agreement for the

lesser amount
,
bu t non -payment is not evidence of an

agreement not to pay .

7

The Obligation to pay interest is dete rm ined : ( 1 ) by How the

Obligation
re lease ;

2
(2 ) by payment of the principal debt (but withou t to pay

Ceylon . Pu lle V . Candoe ( 1875 )Ram anathan , 1872—6, p. 189 P eria

Carpen V . Herft ( 1886 ) 7 S .C.C . 182 .

1 G r . 3 . 10 . 10 Voet , 22 . l . 20 .

2 Nata l Bk. v . Ku randa [1907] T .H . 155 ; Ryan dc Bu rton v .

Thornton [19 12] E .D .L . at p. 173 . In a re cent case the Suprem e

Court of Ceylon arr ived at the sam e conclusion by a m a jor ity of

three to tw o . M ar ikar V . Supramanian Chetlia r 1943 )43N.L .R . 409 .

2 Voe t , 22 . 1 . 19 ; V .d .K . 549 ; Roberts V . B ooy ( 1884) 4E .D .O.

22 ; Van D iggelen v . Triggs [19 1 1] S .R . 154. See n ow the Un ion
Usury Act 1926 , sec . 2 , for Sou thern Rhodesia , R .S . cap. 228,
and for Ceylon , R .S . capp . 66, 67 . In Union Govt. V . Jordaan

’

s

Exor . [19 16] T .P .D . 41 1 it w as sa id that no in terest runs after

the am oun t is equ ivalent to the am oun t of the capital . See also

S olomon v . Jcarey [192 1] C .P .D . 108. S ed qu aere . G roen . , de leg.

abr . ad Cod . 4. 32 . 27 . 1 ; Voet , ubi sup . ; V .d .K Dictat . ad G r .

3 . 10 . 10 .

2 Havemann V . Oldacre Bros . ( 1905 ) 26 N.L .R . 56 .

2 Voet , 22 . 1 . 8: ad eam qu antitatem obligatio usurarum
contracta in telligitur , qu ae ex m ore region is in qu a conventio

celebrata praestar i solet .

2 Voet , 22 . 1 . 13 .

7 Voet , 22 . l . 14.

2 Voet , 22 . 1 . 15 . By the Rom an -Du tch comm on law rent is ipso

ju re rem itted in case ofhostile in cursion and other calam ities, bu t
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pre judice to the right to recover interest already accru ed

due ) ;
1
(3) by judgment . A claim for damage—interest is

merged in the judgment
, bu t according to Voet this does

not apply to interest stipu lated for in a contract .

2

‘Tender ’

is an offer of payment , which , to be effective
,

‘

must be made to a person who is competent and au thor
ized to receive payment and mu st be in str ict conformity

with the terms of the original contract Voet says that a
mere tender of principal and interest does not prevent

interest continu ing to run unless accompanied by con

signation and deposit .

4 In the modern law consignation
is not in u se . The same effe ct now resu lts from simple
tender

,
if regu larly made

,
and a fortiori from paym ent

into Court .

2

The law lays down spe cial rules as to place and time of

payment by which
,
in the absence Of contrary expression ,

the parties are bound . As regards place, performance

mu st prima facie be made where the Obligation was con

tracted
,

. unless another place of performance has been

expressly or impliedly agreed .

2 But
,
where a thing is in

qu estion
,
the debtor is not as a ru le bound to bring it to

the hou se of the creditor . Su ch at least is the opinion of

Voet , who says that others think differently .

7 It follows

that in the absence Of agreement or clear proof of custom

to the contrary it is in cumbent on the creditor , even when

the parties are living in the same place
,
to seek ou t the

debtor for payment
,

”
and the place for de livery of goods

the law does not , as a ru le , give a sim ilar indulgence in the m atter

of in terest .

1 Cens . For . 1 . 4. 4. 30 .

2 Voet , 22 . 1 . 16 .

2 4Maasdorp, p. 1 7 1 ;Wessels, i . 2332 if. infra , p . 273 .

2 Voet , 22 . 1 . 17 . For consignation Vide infra , p. 274.

2 Infra ,
-p . 273 .

2 G r . 3 . 39 . 9 , and Schorer ad loc . ; Voet , 46 . 3 . 12 Windsche id,

11 . 282 ; Collet v . Eva [1926] C .P .D . 187 ; Wa lker v . Taylor [1934]
W.L .D . at p . 1 14; Hazis V . Transvaa l dc D elagoa Bay Investment

Co . [1939] A .D .

'

at p . 39 1 (per Stratford (Ceylon ) Hanifia v .

Ocean A ccident Corp . ( 1933 ) 35 N.L .R . 2 -16 .

7 Voet , u bi sup . See also Schorer ad G rot . loc . cit . , and Van

L eeuw en , 4. 40 . 6 ; Cens . For . 1 . 4. 32 . 14—15 ; S egal V . M azzu r

[ 1920] C.P .D . at p. 640 .

2 Shapiro V . Kotler cfc Rabinowitz [1935] W.L .D . 60 . Bu t see
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times a stipu lation as to time is implied from an agree
ment as to place ;

1 for if a place is named for performance
enough time is understood to be allowed to enable the
promisor conveniently to reach the place destined for per
formance

,

2
unless it appears that the matter has been

previously arranged so as to allow of pe rformance taking

place by means of agents at the place intended .

3 Even
when a contract fixes a defin ite tim e for performance the

Court will consider
,
in view of the circumstances of each

particu lar case
,
whether the tru e intention of the part ies

at the time of contracting was to fix a reasonable time or to

make time of the essence of the contract .

2 This se cond

alternative is u sua lly intended in mercantile contracts.

2

Just as a debtor cannot be compelled to perform before
performance falls du e

,

2
so it w ou ld seem reasonable that

a creditor shou ld not be compellable to accept performance

before the time agreed . But there is a text in the Digest7

whi ch seems to imply the contrary, for Venu leiu s says
‘ qu od in diem debetur ante solvi potest , licet peti non

potest Voet suggests that this dictum shou ld be lim ited

to the case where postponement of payment has been

agreed upon for the exclusive benefit of the debtor .

2 It

wou ld not apply ,
for instance

,
where money had been lent

at interest for a fixed period .

”Schorer10 admits prepay
ment in this case also , bu t it mu st include payment of

fu ture interest as we ll as Of interest already accrued du e .

Where there is an agreement for payment by instalments

1 G r . 3 . 3 . 53.

2 D ig. 45 . 1 . 73 pr .

2 Dig. 45 . 1 . 141 , 4; Voet , 45 . 1 . 19 .

2 Bergl dc Co . v . Trott Bros . ( 1903 ) 24 N.L .R . at p. 5 18per

Bale C .J . ; Crook v . P edersen L td . [ 1927] W .L .D . at pp. 76 if

Olivier V . Paschke [1928] S .W.A . 1 16 ;We ssels , i . 2247 ff.
2 Algoa M i lling Co . V . A rkell ck Douglas [19 18] A .D . at p. 167 ;

L ewis dc Co . V . M a lkin [1926] T .P .D . 665 ; B la tt v . Swakopmunder

Bankverein [ 1929] S .W.A . 90 .

2 Voet , 46 . 3 . 12 .

7 D ig. 45 . 1 . 137 . 2 Sande , Decie . Fris . 3 . 16 . l .

2 D ig. 50 . 17 . 1 7 : in stipulation ibu s promissoris gratia tempus

adicitur . So V .d .L . ( 1 . 14.

2 Voet , 12 . 1 . 20 ; Van L eeuw en , 4. 40 . 5 ; Cens . For . 1 . 4. 32 . 16 ;

V .d .K . 542 ; Kelly V . Holmes Bros . L td. [1927] O .P .D . 29 ; M cCabe

V . Bu risch [1930] T .P .D . at p. 265 .

1”Ad G rot . 3 . 39 .
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a purchaser is not entitled to make premature paym ents

unless, possibly, together with interest on future instal
ments .

1

SECTION III

The Consequences ofNon -

performance
In the last section w e discu ssed the duty ofperformance .

In

,B

what

We are now to consider what happens if that du ty 1s not
e

gam e to

carried ou t . If a party fails to perform or fails In perform Perform 19

ing what he has undertaken , either he can justify his
ju t’fied

failure or he can not . If he can ,
he incurs

'

no liability .

If he cannot
,
he has broken his contract and mu st suffer

the consequences .

The grounds on whi ch non -performance is justified
scarce ly, perhaps, adm it of formal classification . They
include every case in which a defendant can plead that
the contract on which action is brought is void or void
able ; void on the ground ofm istake ,

impossibility of

performan ce
,

2 illegality ; voidable on the ground of

fraud
, or minority . Another case is the operation of a

su spensive condition . If a person has undertaken to per
formin a certain event

,
it is plain that

, unless and until
that event happens, performance cannot be demanded .

2

1 Bernitz V . Eu vrard [1943] A .D . 595 .

2 Impossibilium nu lla obligatio est , D ig. 50 . 1 7 . 185 . Impossi

bili ty cann ot be assigned to any one place in the theory of con

tract . It m ay be of su ch a character as to negative any ser ious

intention to contract (supra , pp. 2 13, or may operate to

m ake the contract v o id ab initio (supra , p. or m ay ar ise

subsequ ently to the contract , in which case it w ill som etim es

discharge the promisor from liabil ity (infra , p. When per
form ance is impossible ab initio, the general ru le is that if

the impossib ility is absolu te ( i .e . impossible for everybody ) the

prom isor incu rs no liability ; if it is relative (impossible for the

prom isor , not for everybody ) he w ill be boun d . D ig. 45 . 1 . 137 , 5 :

si ab eo stipu latu s sim , qu i efficere non possit , cum alio possibile

sit , jur e factam obligation em Sabinu s scr ibit . Bu t even in the

first case the prom isor w ill be bound, ifhe has contracted in term s

which import a w arranty that performance is possible . See on

the whole sub ject Moyle , Institu tes of Justinian (5th p. 41 1

Windsche id, ii . 264.

2 Unless he him self deliberately and in bad faith prevents the

fu lfihnent of the condition . Dig. 45 . 1 . 85, 7 : Qu icumqu e sub
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Finally, there is the question , Often diffi cu lt , of the effe ct

of default on the part of the other contracting party .

Where performances are due from both parties to a con

tract , the duty Of performance by one is u sually condi
tional upon performance by the other . It may be that

one is to perform before the other , or that both are to

perform concu rrently . In the first case performance on

the one side is said to be a condi tion pre cedent of the du ty

of performance on the other . In the second case each per

formance is a concu rrent condition of the other . Thus, if

I am to buy your hou se provided that you fir st put it in

repair
,
if you fail to repair I am not bound to buy . Again ,

in an ordinary contract Ofsale , in the absence of agreement

to the contrary
,
payment and delivery are con current

conditions. I need not de liver , unless you are ready and

willing to pay . You need not pay ,
unless I am ready and

wi lling to de liver .

1 If the one party su es for delivery

without tendering payment
,
or for paym ent w ithout

tendering de livery, the other party is under no liability

to perform . Once more : I am not bound to continue ready

and willing to perform ,
if you on your side make it plain

that you do not intend to do your part . Therefore , if you

refuse to perform ,
or disable yourself or me from per

forming , or announce your intention not to perform , I on

my side am released from the duty of performance .

2 If

you do not wholly decline to perform , bu t perform badly

or in complete ly, it is a question of fact in each case whether

condicione Obligatus curaver it no condicio existeret nihilo minus

Obligatur . Bow ern v . Gowan [1924] A .D . 550 ; M acdufi
‘

dc Co . v .

Johannesbu rg Consolida ted InvestmentCo . [1924]A .D . 573 M ow lem

v .M orris [1930] B .D .L . at p. 97 ; L orenz v . Rabinowi tz [1933] C.P .D .

at p. 148 Koenig v . Johnson dc Co . [1935] A .D . 262 .

1 Tricha rdt v . M u ller [19 15] T .P .D . at p. 1 78; cf. Wolpert v .

S teenkamp [19 17] A .D . 493 ; L andau v . City A uction M art [1940]
A .D . 284. Bu t in Sou th Africa the general prin ciple is tempered by
the equitable doctrin e that no one may be un justly enr iched at

another
’

s expense . Hauman V . Nor tje [19 14] A .D . 293 ; Ambrose dc

A itken v . Johnson (I?) Fletcher [19 17] AD . at p . 343 ; Spencer v .

Gostelow [1920] A .D . 617 Viljoen V . Visser [1929] C.P .D . 473 ;

Kam N. O . V . Udu rn [1939] W.L .D . 339 ; [1940] W.L .D . 137 .

2 Bergl cfc Co. v . Trott Bros . ( 1903 ) 24N.L .R . at p. 5 15 ; M cCabe

v . Bu risch [1930] T .P .D . 261 . Repudiation before performan ce
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(b) Damages mu st not be too remote ;
1

(c) The standard is a commercial standard . The plain
tiff’

s affe ctions and feelings are not taken into
account .

”
For the rest

,
the law of damages in the modern Roman

Dutch L aw is substantially the same as in English L aw .

It is ne cessary in each case to inqu ire whether the law
lays down a special rule as to the measure of damages
in the class of contracts in question . Thus, in a contract
of sale , when the purchaser refuses to take delivery and

the property is resold at a loss, the measure of damages
recoverable from the original purchaser is the difference

between the contract price and the amount realized on

the resale .

The following passage from the judgment of Innes C.J.

in Victoria Falls and Transvaal Power Co . v . Consolida ted

Langlaagte M ines L td .

2
contains a u sefu l summary of the

law relating to the measure Ofdamage

‘

The agreement was not one for the sale of goods or of a
commodi ty procurable elsewhere . So that w e must apply the
general principles whi ch govern the investigation of that most

difficu lt qu estion of fact—the assessment of compensation for
breach of contract . The sufferer by su ch a breach should be

placed in the position he would have occupied had the con

tract been performed
,
so far as that can be done by the pay

ment Ofmoney, and withou t undue hardship to the defaulting
party . The reinstatement cannot invariably be complete ,

for

it wou ld be inequ itable and unfair to make the defaulter liable
for special consequ ences which cou ld not have been in his

contemplation when he entered into the contract . The laws
ofHolland and England are in substantial agreement on this

point . Su ch damages only are awarded as flow naturally from
the breach

, or as may reasonably be supposed to have been
in the contemplation Of the contracting parties as likely to
resu lt therefrom (see Voet , 45 . 1 . 9 ; Pothier , Oblig. sec. 160 ;

Hadley v . Baxendale , 9 Exch. , p . 341 ; Elmslie v . African

1 KotzeV . Johnson [1928] A .D . 3 13 .

Voet , 45 . 1 . 9 ; M eyer v . Jackie RH . 1944 (2 ) J . 14

[19 15] A .D . at p. 22 .
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Merchants, L td. , 1908, p . 82 , Moreover , it is

the duty Of the complainant to take all legal steps to mitigate
the loss consequ ent on the breach (see British Westinghouse
Coy v . Underground Railway Coy . ,

1912, A .O. , p . It

follows that damages for loss of profits can only be awarded

when su ch loss is the direct , natural, or contemplated resu lt
of non -performance .

’

If the cause of action is a breach of promi se to pay
a fixed sum of money ,

a plaintiff cannot recover anything

beyond the amount of the debt with interest . A claim

for general damages is not allowed .

”
It may happen that a plaintiff proves a breach Of con Nominal

tract
, bu t fails to prove that he has sustained any damage

or to establish the amount of the damage su stained . The

question then arises Whether he is entitled , at all events , to

nominal damages . In some cases the South African Cou rts

have awarded damages for a mere ly te chni cal breach of
contract .

2 In others they have refused to entertain the

action except on proof of actual damage .

2 Thi s seems to

be m ore in accordance w ith the principles Of the Roman

Du tch L aw . A plaintiff must furnish reasonably suflicient

proof that he has suffered some damage . It is often ex

ceedingly difficult to value the damage in terms of money,

‘

but that does not re lieve the Cou rt of the duty of doing
so upon the evidence placed before it ’

;
2
and

‘

when a

plaintiff is in a position to lead eviden ce whi ch will enable
the Cour t to assess the figure he shou ld do so ,

and not

leave the Cou rt to guess at the amount ’

.

2

If the parties to a contract have agreed for a penalty
1 See also L avery dc Co . v . Jungheinrich [193 1] A .D . 156 .

2
Becker v . S tusser [19 10] C .P .D . at p . 294; Koch v . Panovska

[1934] N.P .D . 776 .

2 S au ermann v . English and S cottishL aw L ifeA ssu rance A ssocia

tion ( 1898) 15 S .C. at p. 88; L ord V . Gi llwald [1907] E .D .C . 64.

2 S teenkamp V . Ju riaanse [1907] T .S . 980 ; B lumberg v . Buys cf:

M a lkin [1908] T .S . at p. 1 181 ; S ilbereisen B ros . v . L amont [1927]
T .P .D . 382 .

2 S andler v . Wholesa le Coa l Suppliers L td. [1941] A .D . at p . 198.

2 K lopper v . M a loko [1930] T .P .D . at p . 865 per Tindall J .

Apparently dam ages are m ore readily gran ted when they are

claim ed m erely as an alternat ive to specific perform ance . Farmers
’

Co -op . Soc. v . B erry [19 12] A .D . at pp. 35 1—2 .

Damages.

Penalty



and

liquidated
damages .

(b) Dutch
Law .
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in the event of non -perform an ce
,
the penalty is incurred

by the party in default . Su ch at least was the ru le in

the Du tch Law ,
with the qualification that if the

penalty was mu ch larger than the a ctual loss it was

within the competence of the Court to redu ce it ;
1
on

the other hand
,
if the penalty proved insufficient to cover

the damages the aggrieved party might fall back on his

original cau se of action .

2 The modern law has taken over

the English distinction between Penalties and Liquidated
Damages .

2

2 . Specific Perform ance . In Roman L aw , dur ing the

formu lary period
,
condemnation was always pecuniary .

A decree of Cou rt order ing a defendant to carry ou t a con

tract specifically or to
' hand over property to the plaintiff

was unknown
,
though specific performance was in certain

cases procu red indire ctly by means of the formu la arbi

traria .

‘1 In the period of the extraordinaria cogni tio this

was changed
,
and the Court wou ld in certain cases order

that an act shou ld be done and employ the armed force

at its disposal to see that its orders w ere obeyed .

5 Su ch is

the account Of the matter whi

ch is generally accepted

at the present day . Bu t the old Du tch w riters were

divided in Opin ion on the question whether the law per

m itted a de cree of specific performance except in the case of

a prom ise to marry . To say that it does not do so amounts

1 G roen , de leg. abr . ad Cod. 7 . 47 , 10 ; Voet , 45 . l . 13 (in fine )
and see B ijnkershoek, Q.J .P lib . ii , cap. x iv . See (Ceylon )
Fernando v . Fernando ( 1899 ) 4N.L .R . 285 . When a penal rate

of in tere st is stipu lated for , the am oun t recoverable may not

exce ed the am oun t of the principal. V .d.K . 481 and Dictat. ad

G r . 3 . 1 . 42 .

2 Voet , 46 . 2 . 4.

2
(Sou th Africa ) Pearl A ssu rance Co . v . Union Govt. [1933]

A .D . 277 P ea r lAssu rance Co . V . Govt. of the Un ion ofS ou th Africa

[1934] A .O. 570 ; [1934] A .D . 560 ; Du rban Corp . V . M cNeil [ 1940]
A .D . 66 ; Wessels, ii . 974 (editor

’

s note ) ; (Ceylon ) Webster V .

Bosanqu et [19 12] A .O. 394. The forfe iture clau se in a con tract

Of sale (lex commissoria ) , e .g. of in stalm ents in the ev ent of fa ilur e

to comple te , belongs to a differen t category , and the qu estion
whether it is in the nature of penalty or liqu idated dam ages is

irre levant . A rbor Properties v . Bailey [1937] W.L .D . 1 16 .

2 G irard, p . 1085 .

2 G irard, p. 1 145 .
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But that is a different thing from saying that a defendant who
has broken his undertaking has the Option to purge his defau lt
by the payment Ofmoney . For in the words of Story (Equ ity
Ju risprudence, sec . 7 17 (a ) )

“
it is against conscience that a

party shou ld have a right ofelection whether he wou ld perform
his contract or only pay damages for the breach Of it

”
. The

election is rather with the injured party subject to the dis
cretion ofthe Cou rt .

’

From the above passage we shall , perhaps, be justified

in concluding that the theory of specific performance is not

the same in Sou th Afr ican as in English L aw . In Sou th

Afr ica a plaintiff has a r ight to claim this remedy, subject

to the di scretion Of the Court to refuse it . In England he

has no right to this remedy except so far as the Cou rt may

see fit to grant it in accordance with the settled principles
by which this equ itable jur isdiction is exercised . Where

damages are an adequ ate remedy , specific performance

will not be granted .

1 Perhaps the practical resu lt is not

very different in the two systems, bu t it is inte resting to

note the difference of approach . In e ither system the most

frequent case for a de cree of specific performance is a con

tract for the sale or lease of land .

2

1 Ryan v . M u tua l Tont ine Associa tion [1893] 1 Ch . at

p. 126 . The reason , of cou rse , lies in the supplem en tary natu re of

the equ itable rem edy of specific perform ance . The comm on law

courts originally gave damages only .

2 See Appendix I, where the subject is developed in greate r

detail .



III

INTERPRETATION OF CONTRACT

IE an action is brought upon a contract , the plaintiffmu st Proof of

prove its terms, and identify the defendant as the party 2 0 2 222 22

liable . The proof of contract is part of the law of evidence

and lies outside the scope of this work . Let it sufli ce to

point to the general ru le that in every case the best evi
dence mu st be produ ced . In the case of a wr itten contract

this means the original instrument together with so mu ch

parol evidence as is necessary to explain the circumstan ces
of the contract and the nature of the liability alleged .

When the written contract has been produ ced
, the next Inter

step is for the Court to interpret its meaning , i .e . to con 121 222 212“

stru e its language and to determine its legal effect . To contract .

assist the judge in this task the law lays down certain ru les
of constru ction ,

which , however , must be regarded not as

rules of law from which there is no escape , bu t rather as

finger
-posts or indicia , whereby the Cour t may arrive at

the intention of the au thor of the instrument . It is true

that a man must be taken to mean what he says , and,
as a

ru le , if he uses technical phrases he w ill be understood to
have u sed them in the ir te chnical meaning . None the less

(within lim its) , the parties are the ir own interpreters , and

a rule of constru ction ,
however respe ctable , will not be

a llowed to overr ide a reasonable inference of intention , to

be colle cted from an examination of the whole and of every

part of the instrument in question ,
and even sometimes

from the condu ct of the parties
,
show ing the constru ction

whi ch they agreed to place upon it .

1

The following ru les of constru ction are taken from Van Rules of

der Linden ’

s Institu tes .

2

$1
222”

1 Breed v . Van den Berg [1932] A .D . at p. 292 ; Shill v . M ilner

[1937] A .D . at p. 1 10 . Cf. G re er L .J. in W. T . L amb ck Sons v .

Goring Brick Co . [1932] 1 K .B . at p. 721 .

2 V .d .L . 1 . 14. 4. (Ju ta
’

s translation ) . These rules are alm ost

iden tical w ith the language of the French Code (Arts . 1 156

which the Du tch Code follow s (Arts . 1379
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1 . In agreements we shou ld consider what was the

general intention of the contracting parties rather than
follow the literal meaning of the words .

2 . When a stipulation is capable Oftwomeanings it shou ld

rather be construed in that sense in whi ch it can have
some operation than in that in which it cannot have any .

1

3 . Whenever the wordsOfa contract are capable of two
meanings they shou ld be construed in that sense whi ch is
m ost consonant w ith the nature of the agreement .

2

4. That which appears ambigu ous in a contract should

be construed according to the usage of the place where the

contract was made .

3

5 . Usage has su ch weight in the constru ction of agree
ments that the u sual stipulations are understood to be

included in them ,
although not expressly mentioned .

6 . A stipulation must be constru ed by the aid of the

other stipu lations contained in the contract , whether they

precede or follow it .

7 . In cases of ambigu ity a stipulation mu st be construed

against the party who has stipu lated for anything
,
and in

favour of the release Of the party who has contracted the

obligation .

2

8. How ever general the expressions may be in which an

agreement is framed , they only include the matters in

respect of which it appears that the contracting parties

intended to contract and not those whi ch they did not

contemplate .

5

9 . Under a general term are comprehended all the

specific matters which constitute this generality, even

those of which the parties had no knowledge .

1 KotzeV . Frenkel cf: Co . [1929] A .D . 418; Annamma v . M oodley

[1943] A .D . at p . 539 .

2 West .Rand Estates L td . V . New Zealand Insu rance Co . { 1925}
A .D . at p. 26 1 .

2 D ig. 50 . 1 7 . 34.

2 D ig. 45 . 1 . 38, 18; 45 . l . 99 pr . ; G r . 3 . 3 . 54; Poyn ton v . Cran

[19 10] A .D . at p. 2 13 ; Cor onation Collieries Co . V . M a lan [19 1 1 ]
A .D . at p. 6 12 ; Van P letsen V . Henning [ 19 13] A .D . at p . 102

Bon A ccord I rrigation Boa rd V . B ra in e [ 1923] A .D . at p. 486 ;

Cohen V . Rapidol L td . [1934] A .D . 137 .

2 Est. Sha rp v . Scheepers [ 19 19] C .P .D . 26 L anfea r V . Du Toit

[1943] A .D . 59 .
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course of interest unless it took the form of consignation
and deposit .

1

Consignation and deposit was an institution
,
no longer

in u se
,

2 whi ch perm itted a debtor with the approval of the
Court to seal and deposit a specific thing or sum ofmoney

with some third person to hold for the benefit of the
creditor and at his risk . Su ch deposit validly made

,
and

not revoked by the debtor , had the same legal effect as

payment .

2

Confusion or
‘

merger ’2
takes place when by su cceeding

to the claim or liabili ty Of another
,
a person who owes to

that other a du ty or has against that other a claim

be comes in his own person both creditor and debtor in
respect of the same performance

,
with the resu lt that the

Obligation is extingu ished . This usu ally happened when
,

withou t benefit of inventory , the creditor su cceeded as he ir

to the debtor , or vice versa .

2 Since universal su ccession is
unknown in the m odern law

,
confusion of this kind no

longer occur s as a dir ect consequence of death .

2 Bu t it is

still possible in the case of a residuary legatee , who has a

claim against the estate ; for if the estate is solvent he may

not think it worth his while to anticipate the distribu tion

of assets by demanding payment from the exe cu tor of the

de ceased . Another case of confusion occurs when a prin

cipal debtor becomes surety , or a sur ety be comes principal

1 G rotius ( 3 . 40 . 2—3 ) calls it onderrecht-legging. Quaere whether
tender m ade in cou rt preven tedm ora in terest from running. Voet ,
ubi sup . ; Van L eeuw en , 4. 1 1 . 3 ; Odendaa l V . Du Plessis [19 18]
A .D . at p . 476.

2 Wessels, i . 2335 . In the Du tch L aw tender w as first made

thr ough an Officer ofthe Cou r t or a notary w ith tw o w itnesses
‘

m et

open e beurse en klinkende gelde
’

. Boey , Woorden -tolk, sub voce

Consignatie . The natu re and efiect of tender in the m odern

law is discussed in Odendaa l v . Du P lessis , ubi sup . ; and see

Harr is v . Pieters [1920] A .D . 644; L eviseu r V . S cott [1922] O .P .D .

138; Ayob cfc Co . v . Clou ts [1925] W .L .D . 199 ; Neville v . P lasket

[1935j C .P .D . 1 15 .

2 G r . 3 . 40 . 3 ; Voet , 46 . 3 . 29 .

2 Verm enging, Schul dverrnenging. G r . 3 . 40 . 4; Voet , 46 . 3 .

18—27 ; V .d.L . 1 . 18. 5 ; Boey , Woorden -tolk, sub voce Confusie ;
Pothier , se cs . 641 ff.

2 G r . 3 . 40 . 5 ; Voet , 46 . 3 . 27 .

2 4Maasdorp, p . 234; (Ceylon ) Dias v . Si lva ( 1937 ) 39 N.L .R .

358.
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debtor , in respect of the same debt , w ith the resu lt that the

accessory obligation is extingu ished .

1

Compensation or set - Off2 takes place when a debtor Com

has a counter - claim against his creditor . If the creditor

sues his debtor and the debtor pleads compensation ,
the

creditor ’s claim is deemed to have been extinguished or

redu ced by the amount of the counter - claim from the

moment when the right to enforce the counter - claim by

action vested in the debtor .

2 Compensation is only allow ed

where both claim and counter - claim are liquid , i .e . capable

of speedy and easy proof,
2
unconditional

,
and presently

enforceable ,
2
and relate to fungible things ejusdem gener is .

2

Thus, money may be set Off against money or wine against

wine , but not wine of one quality against w ine of another .

A natural debt is available as a set -Off’ except in cases

where the law forbids it . In certain cases compensation is

disallow ed on grounds ofpublic policy . Thus, a person who

has got possession of property by theft or other wrongfu l

act may not plead a set -off against the owner ’s claim to

recover what belongs to him ; nor is this defence available

to one who is indebted to the State or to a local govern

ment for taxes or rates ;
2
and there can be no compensation

in insolvency proceedings unless mu tuality between the

Opposing claims existed at the date of sequestration .

”

Voet , 46 . 3 . 20 ; not if secured by m ortgage . Dig. 46 . 3 . 38, 5 .

Vergelyking, compensat ie , schu ld -v e reffen ing. G r . 3 . 40 6 ff.

Voet , 1 6 . 2 . 1 ; V .d .L . 1 . 18. 4; S chierhou t V . Union Govt. [1926]
A .D . 286 ; Whelan v . Oosthu izen [1937] T .P .D . 304. (Ceylon )
M u ttunayagam v . S enathiraja ( 1926) 28N.L .R . 353 .

2 Voet , 16 . 2 . 2 . A coun ter -claim is in effectu al as compensation

un less it is available again st a plain tiff in the capacity in which he

is su ing. D e Villiers v . Comma ile ( 1846 ) 3 Menz . 544.

2 Nat. Bank v . M arks ck Aaronson [1923] T .P .D . 69 ; Baskin ck

Barn ett V . Barnard [1928] C .P .D . 58; P etersen L td. v . InagAfrican
Indu stria l Co . [1934] C .P .D . 141 .

2 Cod . 4. 3 1 . 14. 1 ; G r . 3 . 40 . 8; Van L eeuw en , Cens . For . 1 . 4.

36 . 3 ; Voet , 1 6 . 2 . 17 .

2 Voet , 16 . 2 . 18.

7 Voet , 1 6 . 2 . 13 ; as to prescribed debts see below , p. 281 .

2 G r . 3 . 40 . 1 1 ; Voet , 2 . 16 . 16 . In the Rom an L aw compensa o

tion cou ld not be pleaded to an actio depositi directa . This does

n ot hold good in the m odern law . 4Maasdorp, p . 226 .

2 Nationa lBankofS . A . v . Cohen
’
s Trustee [19 1 1]A .D . at p . 254.
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The effe ct of compensation (which ,
however

,
must be

specially pleaded
l
) is to extingu ish the creditor ’s claim in

2 .Release .

whole or in part
,

2
and in the same measure to arrest the

accrual of interest , to set free sureties and real se curities,
and to re lieve the defendant from a penalty to which he

wou ld otherwise be liable , provided that the right of com

pensation has vested before the date when payment wou ld
,

bu t for the compensation ,
have fallen due .

3 Further
,
if a

debtor has paid his creditor w ithou t claim ing compensa
tion he may get his m oney back to the extent of the com

pensation by the condi ctio indebiti .4 Where a right of

action has been ceded
,
the debtor may set up against the

cessionary any compensation available to him against the
cedent ; for since compensation , if pleaded , takes effe ct

ipso jure, the amount of the debt is mechanically redu ced

by the amount of the set -off from the moment when the

right to assert it first vested in the debtor .

5 But a debtor

cannot compensate against the cessionary a claim which

has vested in him after notice of the cession . In other

words compensation implies the coexistence of mu tu al

debts .

6

2 . Re lease .

7 A debt may be released by way of gift ,
8

i .e . as an act of liberality on the part of the creditor , or in

exchange for some advantage .

9 In the absence of proof to
1 G r . 3 . 40 . 7 ; Van L eeuw en , 4. 40 . 2 ; Voet , 16 . 2 . 2 ; V .d .L . l .

18. 4; S till v . Norton ( 1838) 2 Men z . 209 ; 4Maasdorp, p. 232 .

2 G r . 3 . 40 . 7 ; Voet , ib id. Van der Keessel (Th, 827 ) cites a

decision to the effect that compensation m ay be set up, afte r

sentence , again st execu tion of a judgm ent . Cf. Voet , u bi sup .

3 Voet , u bi sup .

4 D ig. 16 . 2 . 10 . l ; Voet , u bi sup . ; V .d .L . ubi sup . ; un less the

paym ent w as m ade in obedience to a judicial decree .

5 Voet , 16 . 2 . 4. The pr inciple that compensation takes effect

ipso ju re, though form a lly accepted by the French and Du tch

Codes 1290 , B .W.E . 1462 ) is in exact . It w ou ld be m ore

corr ect to say that , ifpleaded, it has retro -active effect . Wesse ls ,
i . 2493 . Cf. D ig. 16 . 2 . 2 : Unu squ isqu e creditorem su um eundem

qu e deb itorem petentem summ ov et , si paratu s est compensare .

6 Sm ith v . Howse ( 1835 ) 2 Menz . 163 ; Oudtshoorn Town Council

v . Smith [19 1 1] C .P .D . 558; Consolida ted Finance Co . v . Reu vid

[ 19 12] T .P .D . 10 19 .

7
Qu ijtschelding—Acceptilatio— L iberatio . Wessels, i . 2342 if.

8 G r . 3 . 41 . 5 . Voet , 46 . 4, 1 .
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please , enter into a new contract , pu tting an end to an

original liability, and substitu ting a new liability in its

place . This is called novation . It may assume one of

three forms, viz .

‘

an agreement ( 1 ) to extingu ish an existing

debt and to substitu te a new debt in its place (2) to substi

tu te a new debtor ; (3) to substitu te a new creditor .

1 Any

agreement in that behalf express or tacit is sufficient ;
2

bu t in case ofdoubt an intention to novate isnot presumed .

3

Thu s a creditor is not held to novate his debt merely by

allowing his debtor an extension of time for payment .

Su ch an allowance ,
therefore

,
does not set free sur eties or

discharge a mortgage .

4 Novation fails to take effe ct if the

se cond contract is ipso jure void ; or conditional and the
condition is not implemented ; or if the thing whi ch forms

the subje ct of the novating contract has perished5 whi le

the condition is still pending .

Any debt may be novated
,
as well natural as civil and

whether arising from contract or delict or judgment .

6 The

effe ct of novation is to di scharge the old liabilities with all

their incidents, su ch as interest , real and personal se cur i

ties, and to purge any previou s mora .

7 Novation may

consist , asmentioned above
,
not only in the substitution of

one debt for another , bu t also in the substitution of one

debtor for another . Thi s . was known in Roman L aw as

delegation .

8 The consent of all three parties is requ ired ;
9

for though the law allows the assignm ent of a claim with

ou t the consent ofthe debtor , so that a new credi tor takes

the place of an old one , the law does not allow the debtor

to make over hi s liabili ty to a third party, unless the

creditor , and,
of course , the thir d party,1 0 agree . In this

1 Wesse ls, i . 2375 .

G r . 3 . 43 . 3 ; Voet , 46 . 2 . 2—3 ; 4Maasdorp, p. 20 1 .

G r . 3 . 43 . 4; V .d .K . 835 ; Brenner V . Hart [19 13] T .P .D . at

p. 6 16 ; Bhana Nana v . Patel [1929]W.L .D . 234.

G r . 3 . 43 . 4; V .d .K . 836 ; nor does a subsequ ent stipulation

for a penalty (Voet , 46 . 2 . or for paym ent in kind and not in

m on ey , or for interest , or for a higher rate of interest (Voet ,
46 . 2 . Voet , 46 . 2 . 7 . Voet , 46 . 2 . 9—10 .

7 Voet , 46 2 . 10 ; Hall. Cons . n . 126.

3 Overzettmg
—Delegatie . G r . 3 . 44. 2 .

Voet , 46. 2 . 1 1 .
1° Gr . 3. 44. 3.



DETERMINATION OF CONTRACT 279

case , as in the first , the intention to novate must clearly
appear . The mere assignm ent by a debtor to his credi tor

of the debtor ’s claim against a third party, even though the

third party consents, does not in itself effe ct a novation .

The substitu tion by novation of a new creditor (the third

kind of novation mentioned above ) w ill seldom be meces

sary, for , generally, assignment , whi ch does not require the

consent of the debtor , serves the same pu rpose .

The above are all cases of ‘ voluntary novation ’

. An Novatio
.

other case of novation , to which the commentators have nm m ‘

given the name of ‘

necessary novation ’

, was incidental to
judi cial proceedings1 and took place at the moment of litis

contestatio . This , though admitted by Grotius,
2 did not

entail the usual consequences of novation? andmay there

fore be left out of account .

From delegation properly so calledmust be distinguished Assigna
assignation

,

4which takes place when A requ ests B to pay
tlon ’

C, or refers C to B for payment . If A is C’

s debtor
,
his

debt to C is discharged , if, and only if, C is paid by B ,

5

unless, of course , C agrees to accept the assignation in fu ll
discharge .

6 In other words , assignation is, as a ru le , a

condi tional delegation . In the modern law the same resu lt
u sually follows if a debtor gives his creditor a cheque
dr awn on his banker or other su ch instrument in payment

of a pre -existing debt .

7

4. Im possib il ity of Pe rform ance . If a contract
, 4, 1mpos

possible when made , subsequently becomes impossible of Sibi
i

ljty Of

performance ,
the parties are sometimes discharged from

future liability . Whether this will be so or not depends
upon the natur e of the contract and the circumstances

of each particular case .

8The English law on this subje ct

1 G aius , 111 180 ; D ig. 46 . 2 . 29 .

2 G r . 3 . 43. 3 .

3 Voet , 46 . 2 . l .

Aenw ijzing—Assignatie . G r . 3 . 45 . 1 Brenner V . Hart [19 13]
T .P .D . at p. 6 12 .

5 G r . 3 . 44. 5 .

Van L e euw en , 4. 40 . 10 ; Voet , 46 . 2 . 13 .

7 Kaplan V . S chu lman [1933] C.P .D . 544; M ilner V . Webster

[ 1938] T .P .D . 598.

Hersman v . Shapiro dc Co. [1926] T.P.D . 367 .
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was stated by Blackburn
, J. in terms which are equally

applicable to the Roman -Du tch L aw

Where there is a positive contract to do a thing
,
not in itself

unlawful
,
the contractor mu st perform it or pay damages for

not doing it
,
although in consequ ence of unforeseen accidents

the performance of his contract has becom e unexpe ctedly
burthensome or even impossible . But this ru le is only appli

cable when the contract is positive and absolu te and not sub

jcet to any condition either express or implied.

’1

Su ch a condition exempting a party from liability, when

through no fault of his own a contract has become im

possible of performance
,
has been taken to be implied in

the event of the destru ction of some specific thing whi ch

in terms of the contract he was bound to deliver ;
2
or when

the parties contemplated as the foundation of their con

tract some condition or state of things whi ch has since

ceased to exist or has not been
’

realized (fru stration of

contract ) :
3
or when a party is disabled by illness, or pre

vented by vis maj or or casus fortu itus .

4 Mere difficu lty

of performance furnishes no excuse for non -performance .

5

But a contract is discharged ifperformance becomes legally

impossible (e .g. if the thing to be given passes extra com

mercium ) ,
6
or illegal .

5 . Condition Subsequ ent . A contract may include ,

e ither expressly or by implication ,
a provision for its

1 Taylor V . Ca ldwell ( 1863 ) 3 B . S . at p. 833, adopted by
Maasdorp J .A . in A lgoa M illing Co . V . A rkell cfc Douglas [ 19 18]
A .D . at p. 17 1 .

2 D ig. 45 . 1 . 23 and 33 ; G r . 3 . 47 . 1 . In these cases the dis

tin ction b etw een absolu te and relative impossibility (supra , p. 263,

n . 2 ) does not apply . Moyle , p . 41 1 Windsche id, ii . 264.

3 African Rea lty Trust V . Holmes [1922] A .D . at p . 400 ;

Constantine (Joseph) S teamship L ine L d. V . Imperia l Smelting
Corpora tion L d . [1942] A .C . 1 54; D enny , M ott db D ickson Ld . v.

James B . Fraser (fa Co . L d. [1944] A .C. 265 .

P eters , Flamman (2 Co . V . Kokstad M unicip a lity [19 19] A .D .

427 ; Schlengemann V . M eyer , Bridgens di Co . [1920] C .P .D . 494.

For the effect ofm ora see Appendix H .

5 D ig. 45 . l . 2 . 2 . (ad Non facit inu tilem stipu lationem

difficultas praestation is ; Algoa M illing Co . V . A rkell dc Douglas ,

ubi sup . at pp . 1 70—1 .

11 G r . 3 . 47 . 1 and 4.
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be set off against a debt whi ch came into existen ce after
the lapse of the period of prescription ;1 and (ii) is suffi

cient to support a contract of suretyship ’

, nevertheless
‘

after the lapse
'

of thirty years from the date on whi ch

the r ight of action in respect thereof first came into

existen ce it no longer has these effects .

2

The periods ofprescription (or limitation ) of actionsfixed

by the Roman and the Roman -Du tch L aw varied greatly .

3

In the latter , in the absen ce of provision to the contrary ,
the term of prescription was a third of a century or , as

some said, thirty years . The second alternative is now

statutory , bu t u sually the terms are mu ch shorter . Thu s,
to sele ct a few instances from the Sou th Afr ican statute ,

actions for defamation , the actio redhibitoria and the actio

quanti m inor is are prescribed in one year , oral contracts in
three years, written contracts, including bills of exchange ,
in six .

‘1

When the creditor is a person under disability (minors,
persons under curatorship , &c . ) prescription does not

begin to run until the date on whi ch disability ceases, and
when the debtor is absent from the Union not until the
date of his return .

5 Prescription is suspended dur ing dis

ability of the creditor , absence of the debtor from the

Union for a period exceeding six months, and in some other

cases.

6 Prescription is interrupted , that is to say the time

which has already run is blotted ou t , by ackn owledgment

of the debt , service on the debtor of any process by whi ch

action is instituted , and in some other cases .

7 Interruption

against a principal debtor is deemed to be an interruption

as against a surety .

8 When a principal debt is prescribed ,
interest on the debt is prescribed with it .

9

1 Abrogating Swanepoel V . Van der Westhu izen [1930] T .P .D .

806 ; and P entecost V . Cape M eat Supply Co . [1933] C.P .D . 472 .

Prescription Act , 1943, see . 3 1’ Voet , 44. 3 . 5—7 .

Prescription Act , 1943, sec . 3 . For Ceylon see Ord. No . 22 of

187 1 and Cadija Umma V. S . Don M anis Appa [1939] A .O. 136.

5 Voet , 44. 3 . 9 (ad Prescr iption Act , secs . 9 , 10 .

Prescription Act , sec . 7 .

7 Voet , ubi sup . (in med ) ; Prescription Act , sec . 6 .

3 Ibid.

5 Voet, 22 . 1 . 16 ;Est. Obermeyer V .Est.Wolhuter [1928]C.P.D . 32.
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A two years’ term of prescription for certain claims

was ordained by Ar t . 16 of the Perpetual Edi ct of
Though already in the seventeenth century Van Leeuwen

thought that this article was abolished by disu se ,

11 it

remained to embarrass the law of Sou th Africa . Repealed

in
.

Cape Colony in 186 13 and withdrawn from operation in

the Transvaal in 1908
4 it has been finally e lim inated by the

Prescription Act ,
1 1 G .P .B . 3 19 ; G r . 3 . 46 . 7 ; L oteryman db Co . V . Cowie [1904]

T .S . 599 . A translation w ill be found in earlier editions

book.

1 Van L eeuw en , 2 . 8. 1 1 .

1 Act No . 6 of 1861 , see . 4.

Act No . 26 .

5 Sec . 15 .



V

PLURALITY OF CREDITORS AND DEBTORS

THE parties to a contract are entitled or liable as co

creditors or co -debtors (correi stipu landi vel crederuli—cor

rei promittendi vel debendi ) when two or more stipu late
or promise as principals and not as sureties at the same

time in respe ct of the same performance with the inten
tion of becom ing thereby entitled or liable severally in
respe ct of the whole performance (singuli in solidum ) and
not merely pro rata parte .

1

The position of a co -debtor mu st be di stingu ished from
°

that of a surety . Each co -debtor is liable as prin cipal .
The liability of the surety, as su ch , is merely accessory and

se condary . To constitu te the relation of co - creditor or co
debtor , as above defined , it is not enough that two or more

persons shou ld stipulate for or prom ise the same thing at

the same time , unless they do so with the intention of

be coming each entitled or each liable in respect of the

whole debt . In the absence of evidence of su ch intention ,

the parties, even in the earlier civil law , were not correi bu t

were each entitled or liable only in respe ct of his rateable

share .

2 In the Roman -Du tch L aw , following here in the

latest Roman L aw , a co -debtor cann ot as a rule be made

liable in solidum unless there is a spe cial agreement to that

effe ct .

3 Thu s ifWilliam ,
Thomas, and James j ointly con

tract to pay a hundred aure i to Rudolph ,
in the absence of

special agreement , each of them is liable only for one -third

1 Voet , 45 . 2 . 1 , and Compendium , 45 . 2 . 1 .

2 D ig. 45 . 2 . 1 1 . 1—2 (Papin ian ) .
2 Au thent . ad Cod. 8. 39 2 . Hoc ita si pactum fu erit

speciale un umqu emqu e teneri in solidum . Sin au tem non con

vener int specialiter , ex aequ o sustinebun t onus . Sed et si convene

r int , u t u terqu e eorum sit obligatus : si ambo praesentes sin t et

idone i, sim u l cogendi sun t ad solu tionem . See G roenew egen , ad

loo . The au thentica is taken from Nov . 99 c . 1 (A .D . which

only refers to sur eties , bu t is nevertheless , according to the

general opinion and comm on consent , extended to tw o or m ore

jo int prin cipal debtors . Van L eeuw en , 4. 4. l V .d.K . 494; Tucker

V . Carruthers [1941] A .D . at p. 254.
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discharges the whole liability
,

1 for
‘

in utraqu e obligatione

una res vertitur ; et vel alter debitum accipiendo vel alter
solvendo omn ium perimit obligationem et omnes liberat

But an agreement
'

not to sue one of several debtors , be ing
mere ly personal in its incidence ,

has no effect upon the

liability of the others ,
3
except that the ir liability is pro

portionately redu ced , i .e . to the extent to which they have

lost their right to claim contribu tion from the debtor
released .

4 The debtor
,
on his side , until , bu t not after ,

action brought , may pay any co -credi tor that he pleases .

In case of plu rality of debtors the creditor may proceed

against any one of them for the whole or any part of the

debt ; and his election to su e one does not preclude him

from going against another
, since it is not his e le ction , bu t

only payment or its equivalent
,
or novation

,
which dis

charges the liability of the other co - contractors . If one

co -debtor has voluntarily paid part , bu t not the whole ,
of

the debt , the creditor is not preclu ded from suing him for

the balance , unless he has expressly or tacitly agreed to

that effect . The case is different if the creditor has taken

proceedings against one co -debtor in respect ofhis rateable

share of the debt ; for by so doing he pre cludes himse lf

from taking fresh proceedings against him for the balance .

If one co - creditor re covers the whole debt , or if one cc

debtor pays the whole debt , the other cc - credi tors in the

one case may su e , and the other co -debtors in the other

case may be sued , in respect of their rateable share of the

benefits or loss . Su ch is the modern law . In the Roman

Law no action for contribu tion lay except between part

ners and in some other cases .

5

1 Voet , 45 . 2 . 4.

2 Inst . 3 . 16 . 1 .

5 G r . 3 . 3 . 8. A judicial demand by one co -creditor or aga inst one

co -debtor in te rrupts prescr iption in favour of every co -creditor

or against every co -debtor . Voet , 45 . 2 . 6 . By the Prescr iption

Act , 1943, see . 8:
‘

Prescr iption shall not be affected in respect

of one joint debtor by any fact which w ou ld affect prescr iption

in respect of any other jo in t debtor , except in the case of debtors

liable i n solidum .

’ Jo in t credi tors ‘

I

Dwyer V . Goldseller [1906] T .S . at p . 129 ; D e Charmoy (if: S t.

Pol V . Dhookoo [1924] N.P . .D 254;Wessels ,
5 G r . 3 . 3 . 8; Voet , 45 . 2 . 7 ° Wessels, i . 1581 .



VI

SPECIAL CONTRACTS

To
_

undertake a detailed statement of the law appli In

cable to the various kinds of contract into which men may 1
12

33121
”

enter lies ou tside the scope of an e lementary treatise . As L aw all

observed above
, in Roman -Du tch L aw all contracts are 322??n

consensu al . The differences of the Roman L aw betw een sensual.

contracts re , verbis, litteris, and consensu have in a great

measure lost their significance ; and the ancient distinction

between contracts and nude pacts is equally a thing of the

past . It follows that the principles which have been stated

with regard to contracts in general apply to every kind of

contract , except so far as the parties have chosen to depart
from them

, or the law attaches special rules to contracts of

the kind in question . A ll contracts partake of the same

nature
,
and all take a spe cial colour from the subject

matter with which they deal . If we select some contracts

for spe cial treatment it is becau se they concern certain

relations ofmankind whi ch are of su ch frequ ent occurrence

that every reasonably equ ipped lawyer mu st be prepared

to deal with them .

In this chapte r we describe in brief ou tline som e of these Special

contracts of frequent occurrence . We shall speak of 5 0 1155 2 55"

( 1 ) Donation or Gift ; (2 ) Sale ; (3 ) Exchange ; (4) Hire ;
(5 ) Mandate or Agency ; 6) Partnership ; (7 Loan for

Consumption ; (8) Loan for u se ; (9 ) Deposit ; ( 10 ) Pledge ;
( 1 1 ) Su retyship or Gu arantee ; ( 12 ) Carriage by water and

by land . It mu st be remembered that , in general , the
ru les given bind the parties only so far as they have not

seen fit to depart from them by express agreement .

1 Donation or G ift1 is regarded in Roman -Dutch L aw 1
:
Dona

as a contract . A distinction is drawn ,
as in the case ofsale , SEE

P”
between the contract

,
which binds the parties, and the

1
(a atio— Schencking) G r . 3 . 2 . 1 Van L e euw en , lib . iv , cap .

xxx ; Voet , 39 . 5 . 1 ; V .d .L . l . 15 . 1 ; 3 Maasdorp, chap. 7 .
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handing over , whi ch passes the property .

1 Any promise
to give is enforceable

,
provided that it is made with a

seriou s and deliberate m ind .

2 As in other contracts, no
obligation arisesuntil acceptance by the donee , or by some

person qualified to accept on hi s behalf.3 It is a general
rule that a donation is not presumed , bu t mu st be proved

by the person who re lie s upon it .

4 The capacity of parties
is the same , generally, as in other contracts . Thus, m inors
cannot make a gift

,
nor can guardians in their name .

5

According to Grotius, parents cannot make gifts to the ir

unemancipated children
,

5 bu t thi s proposition does not

hold good at the present day . In the Roman L aw gifts
betw een hu sband andwife were invalid7 until confirmed by

1 G r . 3 . 2 . 14. Donation is an act of liberality which m ay
assum e a great variety of forms . In this chapter w e speak only of

the norma l case , gift of a corpore al thing.

2 G rotius says (3 . 2 . l 1 ) that a gift inter vivos ofall one
’

s goods

presen t as w e ll as fu ture —is bad ‘

om dat het m aecken van de

u iterste w ille daer door w erd belet So also Van L eeuw en , 4. 30 . 6 .

Contra , Voet , 39 . 5 . 10 . Van der Keessel says (Th. Jure
Rom ano qu idem ex sanior i doctr in a omn ium bonorum donatio non

fui t prohibita : sed cum con trar ia sententia olim ju ri civ ili m agis

consentanea haberetur , eadem a pler isqu e in foro recepta et nostr is

qu oqu e probata Videtur . In M eyer v . Rudolph [19 17] N.P .D . at

p. 1 77 Broom e J deliver ing the judgm en t of the Court , said :
‘

In

my opin ion , the w e ight of au thor ity is in favour of perm itting a

donation of this kin d and the reasons giv en for forb idding it have

ceased to operate .

’

In this case there w as a gift m ort is causa of a ll

the donor
’
s e state .

5 G r . 3 . 2 . 1 2 . A father m ay accept on behalf ofhis m inor son .

Barr ett v . O
’Neil

’

s Exors . ( 1879 ) Kotze at p . 108.

M eyer V . Rudolph
’

s Exors . [ 19 18] A .D . at p . 76 ; Timony do

King v . King [1920] A .D . 133 ; Smith
’

s Trustee v . Smith [1927]
A .D . 482 (gift ofhu sband to w ife ) .

5 G r . 3 . 2 . 7 .

5 D ig. 41 . 6 . l . 1 ; G r . 3 . 2 . 8. In Sou th Africa a parent , be ing
solvent , m ay m ake a valid gift to a child, who , if above the age of

puberty , m ay accept on his own behalf. Ifhe is below that age the

father accepts on his behalf by do ing som e act which pu ts it ou t

of his pow er to revoke the gift . See S lab ber
’

s Tru stee v . Neezer
’

s

Exor . ( 1895 ) 12 S .C. 163 . For Ceylon see Wellappu V . M udalihami

( 1903) 6 N.L .R . 233 ; S ilva v . S ilva ( 1908) 1 1 N.L .R . 16 1 ; Babai

hamy v . M arcinahamy ( 1908) 1 1N.L .R . 232 .

7 Moderate gifts of jew e llery , &c . , are excepted from the ru le .

Voet , 24. 1 . 1 1 . There are other exceptions . Wagenaa r V . Wage

naar [1928] W.L .D . 306 ; L e e , Com/men tary, p . 233 . The Roman

Du tch w r ite rs exper ienced difficul ty in deciding whether a gift to

a concubin e w as valid. See de Haas ad Cens . For ; 1 . 3 . 4. 41 .
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described as an ‘impracticable suggestion ’

,

1
and it isnot easy

to saywhen gifts can properlybe described as remuneratory .

Apparently theymay be so describedwhenever
‘

they are not

inspired solely bya disinterested benevolence , but are ,
as a

ru le
,
made in recognition of, or in re compense for , benefits or

services re ce ived ,
and therefore are akin to an exchange or

discharge of amoral obligation It is said that registration

is required when several gifts are made by the same person

at the same time to different pe rsons,which in the aggregate

exceed the limit below whi ch registration is unnecessary .

3

Removing doubts raised by some earlier cases the

Appe llate Division has decided that the rule requ ir ing

registration exists for the prote ction not mere ly of credi

tors, but also , or prin cipally, of the donor , so that : (a ) it

holds good between donor and donee
,
and (b) applies to a

gift of movables perfe cte d by delivery .

4 An unregistered

gift between hu sband and wife is not confirmed by death .

5

A gift be ing gratu itou s, there is no implied guarantee

against eviction or against latent defects .

5 If the property

given does not belong to the giver
,
the gift is void .

7

Gifts as a rule are irrevocable .

5 Therefore , if a donor fails

to hand over property promised by way of gift he may be

sued for breach of contract ;
2
and if property has been

handed over by the donor , he cannot re claim it . But both

these statements admit of some qualification . In the first

case , the donor may defend an action on the ground of

want of means (beneficium competentiae) , and the claims

of creditors by onerous title are preferred to the claim of

the donee .

1° In the se cond case the gift may be revoked
1 Avis v . Verseput, ubi sup . at p. 352 per Waterm eyer A .C.J.

2 Ib id. at p. 353.

2 Voet , 39 . 5 . 16.

2 Coronel
’

s Cu rator v . Est. Corone l [1941] A .D . at p. 342 .

5 Haines ’ Exor . V . Haines [19 17] B .D .L . 40 .

Voe t , 39 . 5 . 10 .

7 D ig. 39 . 5 . 9 , 3 ; G r . 3 . 2 . 5 .

G r . 3 . 2 . 16.

2 S tephens V . I/iebner [1938] W.L .D . 95 . The m easu re of

damages is (as in the case of sale ) the valu e of the property on the

day when delivery should have be en m ade . Ibid.

15 Dig. 39 . 5 . 12 : Qui ex donatione se obligav it , ex rescripto divi

Pii in quantum facere potest convenitur . Sed enim id qu od credi
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and the property reclaimed :1 if the donee fails to give

effect to a dire ction as to its application (donatio submodo) ;
2

(2 ) on the ground of the donee
’

s gross ingratitude ;
3
(3) if

at the time of the gift the donor was childless, and after

wards be came the father of a legitimate child by birth or

legitimation .

4 In theRoman L aw this ground of revocation

was lim ited to the case of gifts made by patrons to freed

men .

5 In the Roman ~Dutch L aw ,
according to the pre

va iling opinion
,
it was available to all donors ,5 bu t not to

the donor ’s children or heirs.

7

These two last grounds of revocation do not apply to

remuneratory gifts
,
nor to gifts in marriage settlements .

8

A special kind of gift is the donatio mortis causa ,

2
Donatio

which partakes of the natu re both of contract and of 1115 1515

legacy . Like the ordinary contract of donation it is per

fected by agreement between two persons , of whom one

toribus debe tu r orit detrahendum ; hae c vero , de quibus ex eadem

cau sa [soil . donationis] qu is obstrictus est , non debebit detrahere .

Voet , 35 . 9 . 19 .

1 No doubt the grounds ofrevocation w ou ld be equally available

as a defence to an action on the contract .

2 Cod . 4. 6 . 8; G irard, p. 1002 . In Ex parte Trustees of the Pre
toria Hebrew Congregation [1922] T .P .D . 296 the Cou rt declared

that it had n o jur isdiction to release a donee from a condi tion

attached to a gift . V .d .K . (Th. 488) adm its a persona l action only ,

not a v indication . Se e Bu ckland, Textbook, p . 254. Under som e

m odern Codes (e .g. B .G .B . Art . 527 ) the donor is not entitled to

revoke the gift , bu t m ay claim from the donee the am oun t by which

he has been u n justly enr iched by his failure to give effect to the

m odus . For a m odu s imposed by w ill see Ea: parte The Du tch

Reformed Chu rch ofD ewetsdorp [1938] O .B .B . 136 .

5 What am oun ts to ingratitu de is specified in Cod. 8. 55 10 .

See G r . 3 . 2 . 17 ; Van L eeuw en , 4. 30 . 7 ; Voet , 39 . 5 . 22 ; V .d .L .

ubi sup . ; M u lligan V . M u lligan [1925] W .L .D . at p. 182 . For

Ceylon see Sivarasipilla i v . Anthonypilla i ( 1937 ) 39 N.L .R . 47 .

Voet , 39 . 5 . 27 .

5 Cod. 8. 55 8.

5 G r . 3 . 2 . 18 L e e , Commentary, ad loc . Voe t , 39 . 5 . 26

(Ceylon ) Guneratne v . Yapa ( 1926 ) 28N.L .R . 397 .

7 Voet , 39 . 5 . 3 1 V .d .K . 490 .

5 Voet , 39 . 5 . 25 and 34; Avis V . Versepu t [1943] A .D . 331 .

G r . 3 . 2 . 22 ff. Voet , lib . 39 , tit . 6 ; V .d .K . 492—3 ; 1 Maasdorp,

chap. 3 1 (Ceylon ) Parampa lam V . A runacha lam ( 1927 ) 29N.L .R .

289 . Bu ckland (Textbook, p. 257) describes it as
‘

a gift m ade in
expe ctation of death, e ither general or on a certain event , to be
absolu te only if and when the expected death occurred

’

.
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intends to give , the other to accept what is given ;
1
and

, as

in the case of ordinary contracts, the property does not

pass until delivery .

2

On the other hand a gift mortis causa resembles a legacy

in that it takes effe ct on death , is revocable dur ing the

donor ’s lifetime , is ipso jure revoked by the death of the
donee before the donor and is postponed to the claims of

all creditors of the deceased .

5 In form too it mu st comply

with the requ irements of testamentary disposition ,

4which

in the modern law u sually implies execu tion by the donor

in the presence of at least two witnesses .

5 This requ ire

ment mu st be understood of a prom ise to give . It does not

exclude any apprOpriate method of transferr ing the pro

perty whi ch form s the subject of the gift .

The distinction between a gift mortis causa and a gift

inter vivos is often difficu lt to draw . A gift mortis causa

is not ne cessarily made by a dying man or even by a man

who is in imm ediate danger of death provided that it is

made in contemplation of death ,
5
nor is a gift made by a

dying man necessarily a gift mortis causa .

7 It is a question

of intention . In case of doubt the presumption is in favour

of a gift inter vivos . If a man says ‘ I give after my death

thou t more , it is a gift inter vivos to take effect on death .

5

A gift m ort is cau sa may consist e ither in a prom ise to

give accepted by the donee , whi ch ,
of course , leaves the

property in the donor ; or in actual delivery to the donee ,

2

1 Voet , 39 . 6 . 6 ; Exor . Est. Komen v . D e Heer ( 1908) 29 N.L .R .

487 ; M eyer v . Rudolph
’

s Exors . [ 19 18] A .D . at p . 77 per Innes C .J.

2 So says Voet , bu t under Ju stin ian
’

s legislation a donatio

m ort is causa execu ted before five w itnesses (the form requ ired
for codicils ) took effe ct on death like a legacy w ithou t transfer of

possession . Bu ckland, p. 258.

5 Voet , 39 . 6 . 4. Brink
’

s Trustees V . M echan ( 1864) 1 Roscoe at

p. 2 12 .

4 Voe t , ibid .

5 M eyer v . Rudolph
’

s Exors . ubi sup . , pp . 84if.per Solom on J.A .

Wiley v . The M aster [1926] C.P .D . at p. 103 .

5 Voet , 39 . 6 . l ; Voet adds :
‘

ac necesse Videtur u t aliqu a in

donando mortalitatis au t redhib ition is m entio fiat .

’

7 D ig. 39 . 6 . 42 . 1 (in fine ) , Papinianus : respondi cum qu i

absolu te donaret non tam m ort is causa qu am m or ientem donare .

5 Voet , 39 . 5 . 4; 39 . 6 . 2 .

2 G r . 3 . 2 . 22 ; Komen
’

s Exor . V . De Heer ubi sup .
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The contract of sale is complete so soon as the parties

are agreed as to the price ;
1 i .e . so soon as the price is

certain or readily ascertainable . In English L aw
,
when

no price is fixed
,
there is a presumption that the parties

intended to contract for a reasonable price . In the Roman

Du tch L aw su ch a contract wou ld not
, perhaps, satisfy

the requ irements of the definition of sale .

2 Bu t this is a

question of w ords . The Courts wou ld give effe ct to it as

an innom inate contract or actionable pact .

The property in things sold passes
,
as a ru le

,
upon

delivery . Bu t : (a ) if the sale is made subje ct to a sus

pensive condition the property does not pass until the

condition is satisfied ; and (b) where credit has not been

given the property does not pass until payment of the
purchase pr ice .

2 It follows that an unpaid vendor
,
who

has reason to fear that he will not get his money from the

purchaser , may re claim the property even in the hands of a

third person to whom the purchaser has resold it
, or to

whom the vendor may have consigned it at the pur

chaser ’s request .

4 Bu t he must do so within a reasonable

time ,
5 whi ch is u su ally , bu t not ne cessarily, understood to

be ten days . This is the period which is allowed by the

Insolvency Act in the paralle l case of the unpaid vendor

under a contract for payment against de livery , reclaiming

his property in the event of the pur chaser ’s insolvency .

5

It must be noted that a sale may be a cash sale though

not expressly stated to be so ,
and the mere de livery

1 Inst . 3 . 23 pr . : Emptio e t venditio contrahitur sim u l atqu e de
pretio conven erit . The parties mu st also b e at one as to the res .

As to au ction sales see M arcus V . S tamper (f: Zou tendijk [19 10]
A .D . 58 D emerara Tu rf Club L td . V . Wight [19 18] A .C. 605 , and

Neugebau er dc Co . v . Hermann [1923] A .D . 564.

2 G r . 3 . 14. l and 23 .

5 Inst . 2 . l . 41 ; G r . 2 . 5 . 14; Voet , 19 . 1 . 1 1 ; Newmark L td . v .

Cerea lM anufactu ring Co . L td. [192 1] C .P .D . 52 .

2 Van L eeuw en , 2 . 7 . 3 ; 4. 17 . 3 ; L aing v . S . A . M illing Co .

[192 1] A .D . 387 .

5 G roen . ad G r . 2 . 5 . 14; V .d .L . 1 . 7 . 2 ; Dan iels V . Cooper ( 1880)
1 E .D .G . 174; S adie v . S tanda rd Bk. ( 1889 ) 7 S .C. 87 ; Mackeu rtan ,

p. 262 .

5 Insolvency Act , 1936, see . 36 .
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of goods raises no presumption that credit has been

given .

1

Property sold is at the pur chaser
’

s r isk from the moment When the

that ‘

the sale is perfe ct ’. Generally this means, when the

contract is concluded so as to bind the parties .

2 Bu t this

is not ne cessarily so . The contract may have been con

cluded subject to a suspensive condition ,
or something

may remain to be done to determine the price or what is

sold ; for instance , if the price is to be fixed by a third

person and the third person has not fixed it
,
or bales are

sold at so mu ch per bale and the bales have not been

counted , or a hundred bales are sold from the stock in a

warehouse and the bales have not been appropriated to

the contract . These requ irements are summed up in a

passage in the Digest where Pau lus says

It is necessary that we shou ld know when a sale is perfect ,
for then w e shall know whose is the risk , for when the sale is
perfect the risk will attach to the pu rchaser . Should it appear
what is sold, of what quality and in what quantity,

and the

price is fixed
,
and the sale is unconditional, the sa le is perfect .

5

So long as any one of these requ irements is not satisfied ,
the sale is ‘

imperfe ct ’

and the risk does not pass .

‘

The

contract may be qui te complete for the purpose of pro

du cing the obligations which ordinarily result from it , and

yet not
“perfe ct”for the purpose of transferring the risk

from the vendor to the pur chaser .

"1 The right to the frui ts

and other advantages of the property, including rents

accruing due under an existing lease ,
5
accompanies the

risk .

5

1 V .d .K . 203 ; Sadie v . S tandard Bank ( 1889 ) 7 S .C . 87 .

2 Inst . 3 . 23 . 3 ; Voet , 18. 6 . 1 ; V .d .K . 639 ; Hom e v . Hu tt

[19 15] C .P .D . 33 1 .

5 D ig. 18. 6 . 8 pr . : Necessar io sciendum e st , quando perfecta
sit emptio : tune enim sciemus , cu jus pe r icu lum sit : nam perfecta

emptione periculum ad emptorem respiciet . et si id qu od veni erit
appareat qu id quale quan tum sit , sit et pre tium , et pur e ven it ,

perfecta est emptio .

2 Moyle , Contract ofSa le in the Civi l L aw , p . 76 .

5 De Kock V . Fincham ( 1902 ) 19 S .C . 136 ; Wa lker V . Wa les

[1922] C.P .D . 49 ; Kidney v . Garner [ 1929] C .P .D . at p. 169 .

G r . 3 . 14. 34 3. 15 . 6.
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It is not an implied condition in the contract of sale

that a vendor shou ld make a good title .

1 A man may

contract to se ll res aliena no less than res sua .

2 But he

mu st give vacant possession to the pur chaser .

3 If he fails

to do so
,
or if after delivery the purchaser is evicted by

superior title , the vendor is liable in damages . However ,
a sale by a vendor of what , to his knowledge ,

does not

belong to him to a purchaser who is ignorant of the fact ,
is regarded as a fraud upon the purchaser , who may at

on ce maintain an action on the contract wi thou t waiting

for eviction .

2

In case of eviction the pur chaser may cla im a refund

of the price , or damages (if the price has not been paid ,

damages only) measured by the value of the property at

the date of eviction
,

5 less any compensation which the

purchaser as bona fide possessor may be entitled and able

to recover from the true owner .

5 Mackeurtan in his book

The Sale ofGoods in Sou thAfrica adds a further qualifica

tion . The property may have increased in value owing to

a fortu itous event , e .g. in the case ofthe sale of land if

gold has been di scovered upon it
,
or a railway brought to

it . It would be unfair to charge the vendor with this

increase in value . Damages, therefore , shou ld be lim ited

to su ch damage as wou ld necessarily flow from the breach

irrespective of accidental cir cumstances . This excludes

an increase in value which the seller did not contemplate

or cou ld not reasonably have contemplated at the time of

the sale .

7 If the purchaser has knowingly bought a thing

which did not belong to the vendor (res aliena) in the absen ce
1 Mackeurtan , pp. 2, 193 .

2 G r . 3 . 14. 9 .

5 Theron v . Schoombie ( 1897 14 S .C. 192 ; L ou renson V . Swart

[1928] C .P .D . 402 ; S auer lander v . Towns end [1930] C .P .D .

2 D ig. 19 . l . 30 , l ; K leynhans Bros . v . Wessels
’

Trustee [1927]
A .D . at p . 290 .

5 If the pr ice has not been paid and the valu e has fallen the

dam ages w ill be n il.
5 G r . 3 . 15 . 4; Mackeu rtan , p. 377 .

7 Mackeur tan
’
s opin ion is based upon D ig. 19 . l . 43 (in fine )

plane si in tantum pretium excedisse proponas, u t non sit cogita

turn a venditore de tanta summa in iqu um Videtur in m agnam

qu antitatem obligari venditorem .
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concluded the contract
,
he may ,

by the actio redhibitoria ,

rescind the sale restoring the property and re cover the
purchase money with interest from the date of paym ent

1

and any expenses necessarily incurred abou t the thing
sold ,

2 bu t not damages for loss of profit .

5 Defects which
are serious enough to give r ise to this remedy are termed
redhibitory defe cts . In the alternative the pur chaser may

sue for redu ction of the price in the actio aestimatoria or

qu anti mmorls . These actions are known as the aedilitian
actions because they came into the Roman Law through
the edict of the curu le aediles .

The aedilitian actions were restitu tory ,
not compen

satory , in character , and were supplementary to the pur
chaser ’s civil law remedy

,
the actio empti or ex empto .

This lay for damages for breach of the contract
,
but gave

no damages for defe cts in the thing sold unless the se ller

e ither : ( 1 ) knew of the defe ct , or at least had reasonable

ground for suspecting it , and did not make it known to

the purchaser ;
2
or (2 ) expressly w arranted the absence of

defe cts .

5 In these two cases, besides requ ir ing the vendor

to take back the thing and refund the price , the purchaser

cou ld sue for consequ ential damages . In other cases he

cou ld not . In Erasmus v . Russell
’

sExor . which came before

the Transvaal Supreme Court in 1904, it w as held that a

pur chaser w ith an express warranty was in no better

position than one who had bought withou t warranty . The

argument was that the express warranty gave him no

more than was already given him by the warranty implied

by law . Consequently ,
when a pur chaser bought cattle

with an express warranty against disease and the beasts

1 Voet , 2 1 . l . 4; Jones v . Cotts ck Co . ( 1902 ) 23 N.L .R . 269

(defe ctive r ickshaw tyre s ) ; Cohen ck Klein v . Duncan , Gray ck CO . ,

ubi sup . (cash register m achin e which frequ en tly jamm ed) .
2 Nou rse V . M a lan [1909] T .S . at p . 205 ; Kirsten V . Niland

[1920] B .D .L . 87 Mackeurtan , p . 321 .

5 S eggie V . Philip B ros . [19 15] C.P .D . 292 .

2 D ig. 19 . l . 13 pr . ; Pothi er , Contrat de Vente , sec . 2 13 ; E ras

mus v . Russell
’

s Exor . [1904] T .S . at p. 373 .

5 Dig. 19 . 1 . 6 , 4; Evans ck P lows v . Wi llis ck Co . [1923] C.P .D .

496.
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were in fact infected with tick -fever whi ch was com

municated to the rest of the pur chaser s herd with heavy

consequ ential loss, it was held that he w as entitled to a

refund of what he had paid , bu t not to damages .

1 Bu t this
does not represent the present state of the law . Erasmus

’

s

case must now be taken to be bad law in so far as it deals
with the measure of damages on breach of an express
warranty .

’2

On the other hand there are particular cir cumstances in
which damages may be re covered for breach of an implied

warranty ; viz . when the seller is the manu facturer of the
defective article ,

5
or is a merchant selling goods in which

he makes it his business to deal . 2 Thu s a provision -dealer
was held liable for the sale of a defective tongue in a tin

whi ch he sold to a cu stomer in the state in whi ch he had
rece ived it from the manu facturer .

5

The aedilitian actions are limited by short pe riods of Periodsof

prescription . By the Du tchL aw the actio redhibitoria mu st 1
1
.i2
8

;m

be brought within six months of the date of the sale ,
the actio qu anti m inor is within twelve months

,
unless in

e ither case the Cour t saw fit to prolong the term .

5 The

period is now one year for both actions .

7 The purchaser
may plead an exceptio quanti m inoris in answer to the

vendor ’s action for the price . Thi s is . not subject to the
short prescription which bars the action .

5

The qu estion may be asked what is the measu re of The actio

redu ction in the actio quanti minoris . The Roman texts 3
1

13323
speak indifferently of the less price the pur chaser wou ld

have given (quanto m inoris empturus fuerit)
2
and the less

1 E rasmus V . Russell
’

s Exor . [1904] T .S . 365 .

2 Mackeurtan , p . 2 17 , n . 80 .

5 S eggie v . Philip Bros . [19 15] C .P .D . at p . 306 .

2 Pothie r , Contrat de Vente , sec . 2 14 Mackeu rtan , pp . 32 1 , 324

M arais V . Commercia l Genera-lAgency L td . [ 1922] T .P .D . at p . 444.

5 You ng
’

s Provision S tor es V . Van Ryneveld [1936] C .P .D . 87 .

5 Voet , 2 1 . l . 6 ; Nou rse v . M a lan [1909] T .S . 203 .

7 Prescr iption Act , 1943, sec . 3 (2 ) follow ing Transvaal Act 26 of
1908, sec . 3 . Under this A ct it w as held that the Cour t had n o

discre tion to allow an extension . Clu ley V .M u ller [1924]T .P .D . 720 .

5 M cDa id V . De Villiers [1942] C .P .D . 220 .

2 D ig. 19 . l . 13 pr . ; 21 . 2 . 32, 1 .
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value (quanti m inor is res fuerit) .
1 Sou th Afr ican practice

has adopted another standard , viz . the difference between
the pur chase price and the value of the thing in its defe ctive
condition at the date of sale (or de livery

In Holland , by general cu stom ,
the Count had a right

ofpre - emption over feuds ; and,
by local cu stom , relatives

and others had a sim ilar right over other immovable

property . This right was called naasting or jus retractus .

3

It has no equ ivalent in the modern law
,
bu t a right of

pre
- emption may be the subject of express stipu lation

(conventional retractus) .
2

The subje ct of laesio enorm is (which in the Roman

Du tch L aw is not lim ited to the contract of sale ) has been
mentioned in an earlier chapter .

5

3 . Exchange .

5 The ru les applicable to the contract of

sale are in general applicable to the contract of exchange .

In the Roman L aw
,
exchange was a real contract , i .e .

no obligation arose until one party had delivered property

to the other . In the modern law ,
an agreement to exchange

is actionable per In the Roman L aw the property

exchanged must be res sua ,
not res aliena ,

and in this

respect exchange differed from sale .

5 In the m odern law ,

there seems no reason why ,
if you agree to give me the

horse of Titius in exchange for my ox , you shou ld not be

bound by you r agreement .

4. Hir e .

2 In the Roman L aw
,
the contract locatio

1 D ig. 2 1 . l . 38pr . and 13 .

2 S . A . Oil ck Fat Industries v . Park Ryn ie Whaling Co . [19 16]
A .D . at p . 413 Mackeurtan , pp . 338, 382 .

5 G r . lib . iii , cap. xv i ; Voet , 18. 3 . 9 fi .

2 3 Maasdorp, p. 148; Robinson V . Randfontein Ests . G . M . Co .

[192 1 ] A .D . at p . 188; Sher v . A llan [1929] O .P .D . 137 .

5 Supra , p. 234.

5 Perm u tatio—Ru iling. G r . 3 . 31 . 6 ; Voet , lib . x ix , tit . 4.

7 Worcester M u nicipa lity V . Colonia l Govt. ( 1909 ) 3 Bu ch . App.

Cas . at p. 553 .

5 Voet , 19 . 4. 2 .

2 L ocatio condu ct io—Hu ir ende Verhu ir ing. G r . lib . iii , cap.

x ix ; Van L e euw en , lib . iv , capp. xx i—xx ii ; Voet , lib . x ix , t it . 2

V .d.L . l . 15 . 1 1 ; 3 Maasdorp, chaps . 17—2 1 Wille Millin , chap.

3 ; Wille , L andlord and Tenant in Sou th Africa (2nd cd. ,

For hire -

pur chase see the Hire -Purchase Act , 1942 and M . A . Die

m ont , The L aw ofHire-Pu rchase in S ou thAfrica (Ju ta Co .
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The du ties of the lessor are : ( l ) to deliver the subject
of the lease to the lessee ;

1

(2 ) after delivery to absta in
from interfering with the lessee ’

s occupation and enj oy

ment , and to guarantee him against justifiable interfer
ence by others ;

2

(3) to de liver and maintain the subject
of the lease in su ch a state of repair that it may be con

veniently used by the lessee for the purpose contemplated

by the lease .

3 When a landlord refuses to exe cu te those
reasonable repairs which the common law requ ires him to

do
,
the tenant may effect su ch repairs himse lf and dedu ct

the necessary cost from the rent ;
2
(4) to see that the sub

j cet of the lease is free fr om su ch defe cts as will prevent
its being properly and beneficially u sed for the purpose

for which it was leased ;
5

(5 ) to pay all taxes imposed

upon the property .

5

The duties of the lessee are : ( l ) to pay the agreed rent

in terms of the contract ;
7

(2) to take proper care of the

property leased—thus
,
not to injure or destroy it ;

5

(3) not

to u se it for any purpose other than that for which it was

leased ;
2

(4) to retain the leased property until the lease

expires ;
1 0

(5 ) to restore it to the lessor in a proper state of

repair on the expiry of the lease .

1 1

1 Voet , 19 . 2 . 26 ; V .d.L . 1 . 15 . 12 .

2 V .d .L . ibid . ; Wille , L andlord ck Tenant, pp. 132 ff.
5 G r . 3 . 19 . 12 ; Voet , 19 . 2 . 14; V .d.L . u bi sup . ; P oynton v .

Cran [19 10] A .D . a t p. 22 1 ; Henning v . L eRou x [192 1] C .P .D . 587 ;

Cape Town M un ic . V . Paine [1923] A .D . atp. 2 18 Amin v . Ebrahim

[1926] N.P .D . 1 .

2 G r . ubi sup . Poynton V . Cran , ubi sup .

5 Hannay V . Parfitt [1927] T .P .D . 1 1 1 .

5 G r . 3 . ] 9 . 15 . S ecus if charged upon the fru its . Van L eeuw en ,

4.
-2 l . 5 .

7 Voet , 19 . 2 . 22 . Strictly speaking, where no rent is agreed

there is no con tract of letting and hir ing, bu t the own er of the

property is entitled to compensation for
‘

use and occupat ion
’

.

M u rphy v . L ondon ck S . A . Exploration Co . ( 1887 ) 5 S .C . 259

Pere ira , p . 667 . Cf. Voet , 19 . 2 . 7
5 G r . 3 . 19 . 1 1 ; Voet , 19 . 2 . 29 . .He m ay not conv ert pas

tur e in to arable land, Van L eeuw en , 4. 2 1 . 4; V .d .K . 680 (mis
trans lated by L orenz ) .

2 V .d.L . ubi sup .

1 5 G r . 3 . 19 . 1 1 (in fin ) . Is the lesse e bound to take possession ?
Not in French or G erman law . For Roman Law there is no

au thority . L ee , E lements ofRoman L aw , p. 3 17 , n . 34.

1 1 Voet , 19 . 2 . 32 .
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Generally speaking , neither party to the contract is No

liable unless he has been guilty of dolus or cu lpa . Thus the $3
1

33
lessor of a hou se 1s not answerable for accidental destruo dolus Of

tion by fire and 1s not bound to rebu ild .

1 Sim ilarly a lessor
culpa

is not in principle answerable for undisclosed defects of

whi ch he neither knew nor ought to have known ; but if

the thing is in su ch a state that it does not serve for the

ordinary uses of su ch things, the lessor is responsible ,
‘

not

on the ground of negligence , bu t for not supplying what

he contracted to supply’.2

As regards the lessee ’

s liability for injury to the property
,

apart from minor cases of disrepair , su ch as arise ordinarily

from the fau lt of the lessees, of the ir fam ilies, or of persons

whom they introduce into the hou se and whi ch do not

arise from the age or bad quality of the deteriorated

articles, a lessee will not be answerable ,
unless the dis

repair is shown to be the result of his wrongful act or

negligence .

2

If a lessee remains in possession after expiry of the Tacit relo

lease
,
withou t obje ction on the part of the lessor , there 1s

cation

held to be a renewal of the lease for a period
,
which varies

with the terms of the original hir ing and other cir cum

stances (tacit re location ) .
2 In the case of a yearly tenancy

of a rustic tenement the renewal will usually be for a year .

5

As regards urban tenements :
‘

In the Cape Provin ce

it has been repeatedly held that where the origin al lease
provides for a monthly rent

,
the relocation becomes a

1 Windsche id, ii. 400 , n . 5 .

2 Voe t , 19 . 2 . 14 in fine ; Bu ckl . , -

p . 500 , citing Dig . 19 . 1 . 6 , 4.

5 A . B . Reid ck Co . v . Federa l Supply Co . ( 1907 ) 24 S .C. 102

(broken plate glass w indow— no inference ofnegligence ) ; Bresky V .

Vivier [1928] C .P .D . 202 If the lessee has cov enan ted to repair ,
‘
the ordinary ru le is that the bu ildings mus t be left in the state

of repair in which they w ere delivered to the lessee . D e Beers

Consolidated M ines V . L ondon ck S . A . Exploration Co . ( 1893)
10 S .C. at p. 373 ; Poynton V . Cran [19 10] A .D . at p. 238.

2 Voet , 19 . 2 . 9 ; Tiopaizi v . Bu lawayo M unic. [1923] A .D . at

p. 325 ; Tshaba la la V . Van der M erw e [1926] N.P .D . at p. 79 .

5 S emble , D ig. 19 . 2 . 13 , 1 1 ; G r . 3 . 19 . 8; Voet , 2 . 10

Japhtha V . M ill
’

s Exors . [19 10] E .D .C. at p. 155 ; Le e , Com

mentary, pp. 303—4.
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monthly tenancy term inable on a month ’

s notice
,
whether

the original lease was for a year
,
thr ee years, six years, or

some other period .

’1

The lessee may in certain cases claim a redu ction or

rem ission of rent . These are : ( 1 ) if the lessor fails to

deliver the whole of the property agreed to be leased ;
2

(2 ) if the lessee is evicted ,
5
or if his u se or enj oym ent is

interfered with ,
e ither by the lessor ,

2
or by some third

person5 in the exercise of a legal r ight ;
5

(3) if the lessor
fails to keep in repair ;

7

(4) if the lessor fails to see that the

thing leased is free from defects ;
5

(5 ) if the property

leased has been destroyed complete ly ,

5
or to su ch an

extent as to be u seless for the purpose for which it was

let ; (6) if the lessee has abandoned possession for just

cause ,

1 0
or if his enj oyment of the property has been

seriou sly interrupted by fire , flood , or foe or other causes

1 Wille , p . 50 .

2 Voet , 19 . 2 . 26 . The sam e principle applies to the hire of

service s . An employe e who fails ow ing to illn ess to render the fu ll

serv ice which he has un dertaken to perform can recover the agreed

salary only pro rata parte . There is som e m itigation of this ru le in

favour of dom estic servants . Voet , 19 . 2 . 27 ; Boyd V . S tuttaford

[19 10] A .D . 10 1 .

5 Voet , 19 . 2 . 26 ; Donniger V . Thorpe [1930] T .P .D . 839 .

2 Baum V . Rode [1905] T .S . 66 .

5 Voet ( 19 . 2 . 23 ) gives as an instance the case of the lessor

alienating the property before the leas e has expired . Bu t this

w ou ld only hold at the present day in cases in which koopgaat voor

hu ur 1 . 1 5 . An other case is—si non comm odus sit

praestitu s re i u su s
—e .g. ifa lessee

’

s lights are wholly obscured by a

n e ighbour (Voet , 19 . 2 . bu t slight inte rference does not entitle

the lessee to relief. D ig. 19 . 2 . 27 pr . ; Voet , 19 . 2 . 18. It m ay be

necessary for the lessor to depr ive the l essee of possession for the

purpose of effectin g r epa ir s . The lessee while so ou t of possession

pays no rent , Voet , 19 . 2 . 16 Shapiro V . Yu tar [1930] C .P .D . 92 ;

unless he entered into the lease w ith know ledge of the cir cum

stances render ing repairs necessary . L arkin v . Jacobs [1929]
T .P .D . 693 ; Orsmond V . Van Heerden [1930] T .P .D . 723 .

5 Rex v . S tamp ( 1878) 1 Kotze, 63 .

7 G r . 3 . 19 , 12 ; Voet , 19 . 2 . 23 .

5 D ig. 19 . 2 . 19 , 1 ; Voet , 19 . 2 . 14
2 Dig. 19 . 2 . 9 , 1 ; V .d .L . 1 . 15 . 12 ; North Western Hotel Co . v .

Rolfes , Nebel ck Co . [ 1902] T .S . at p. 33 1 .

1° Su ch as ghosts
— spe ctra in aedibus dom in an tia (Rex V .

Zi llah [19 1 1] C .P .D . at p . or if the house becom es ru inous or

dangerous . Voet , 19 . 2 . 23 .
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stru ctures (getimmer ) annexed to the land with the lessor
’

s

consent , and for ploughing , tilling , sowing , and seed- corn .

1

His claim to compensat ion ,
after vacating possession , is

enfor ceable by action and is se cured by a statutory hypo

thec upon the land . He has no right to retain possession

until his claim is satisfied.

2

Compensation is assessed on a singu larly ungenerous

scale . The law provides that ‘

account shall be taken only

of the bare materials, without sand , lime
,
and workmen

’

s

wages, su ch as they shall actually be worth at the time

of the said assessment
, just as if they were removed from

the ground
’

.

5 In other words, the lessee gets what the

materials would be worth to a hou sebreaker after destru o

tion and removal . He is entitled to no compensation

whatever if a stru cture was erected without the landlord ’s

consent or if an improvement cannot be brought under the
description of a stru cture . He may remove any fixture

ann exed to the land with or without consent2 before ,
but

not after , the determ ination of the lease . This is lim ited

to cases in whi ch removal can be effected withou t seriou s

injury to the prem ises,
5
and subject to the duty of restoring

them to the ir original condition .

5 When it is said that the

right of removal cann ot be exercised after the determina

tion of the lease this must be understood of fixtures which

have become immovable by ann exation to the soil . If they

remain m ovable , they may be removed before or after the

determination of the tenancy .

7

1 P lacaa t, Art . 10 . Though the text of the Placaat speaks of
‘

stru cture an agricu ltural tenan t
’

s right to compensation is not

confin ed to stru ctur es in the nature of bu ildings, bu t extends to

other stru ctu res or improvem ents , as w ir e fences, bridges , dams ,

&c . Von Holdt v . B rewer [19 18] C.P .D . 163 .

2 P lacaa t, Arts . 10 and 1 1 .

5 P lacaat, Ar t . 1 1 ; D e B eers Consolida ted M ines V . L ondon. ck

S . A . Exploration Co . ( 1893) 10 S .C . at p. 368 S teinbach V . S chmidt

[1930] S .W.A . 8.

2 De B eers at pp. 370—3 . Has the landlord the Option to reta in

it paying compensation ? Windscheid, ii . 400 ; Barnard V . Col.

Govt. ( 1887) 5 S .C. 122 .

5 De Beers, loc . cit .

5 D ig. 19 . 2 . 19 , 4.

7 A brahams v . Isaacs ck Co . ( 1887 ) 5 S .C . 183 ; M cIntyre ,
v .

Johnston ( 1895 ) 2 Off. Rep. 202 ; Wille , p. 263.
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The above considerations do not apply to necessary im

provements, as to which the Placaat is silent . In this case

the comm on law applies and the lessee is entitled to com

pensation
1
on the sam e basis as a bona fide possessor , and

has, perhaps, a right of retaining possession until his claim

is satisfied , but no right of removal . It seems that com

pensation is due whether su ch improvements w ere made

with or withou t the landlord ’s consent . The measure of

compensation for improvements
‘ depends not upon the

cost of ere ction ,
nor upon the valu e of ‘

the materials

annexed , but upon the extent to which the value of the

land has been enhanced’ .

2

The we ight of judi cial opinion is in favour of the view

that the provisions of the Placaat are to be taken to apply

to hou ses as well as to agr icu ltural property .

5

The lessee is not entitled to compensation for trees Compen

planted by him un less he can prove that he planted them
50 5

at the lessor ’s instance (last ende bevel) , and even in that planted

case is entitled to be compensated only for the cost of the y essee '

trees at the time of planting“and for the labour of plant

1ng.

5 Once planted the trees accede to the soil and may

not be removed or cut down .

5

1 De B eers at p. 369 .

2 Willoughby
’

s Consold . Co . v . Copthall S tores [19 18]A .D . at p. 20 .

5 D e Beers ( 1893) 10 S .C . 359 , affirm ed in appe al to R C.

12 S .C . 107 ; [1895] A .C . 45 1 ; Ru bin v . Botha [19 1 1 ] A .D . at p . 579

(per Inn es con tra , Bu rrows V . M cEvoy [192 1] C .P .D . at p. 234

per Kotze J .P .

2 P laca at, Art . 13 ; Oosthu izen V . Oosthu izen
’

s Est. [1903] T .S . at

pp. 692—3 ; L ee , Commen ta ry, p . 95 .

5 Ras v . Vermeu len [1927] O .P .D . 5 .

5 D e B eers a t p. 369 . Bu t a lessee m ay cu t si lva caedua , i .e .

tree s which sprou t anew from the roots, su ch as blu e gum trees,

Houghton E st. Co . V . M cHattie ckBarr at ( 1894) 1 Off. Rep. at p. 103 ;
un less planted for ornam en t , Brice V . Zu rcher [1908] T .S . 1082 ;
and in Bu rr ows v . M cEvoy, u bi sup . , Kotze J .P . held that the

lessee of an ur ban tenem ent m ay dur ing his tenancy and on its

determ ination , bu t not after , rem ove garden flow ers and vege

tables . By Ar t . 14 of the Placaat , fru it tre es and timber trees

(v ru chtbare Boom en Ofte opgaende Hou t ) are not to be lopped or

cu t down w ithou t the landlord
’

s wr itten consent (opgaende hou t,
hoc e st arbores proceres . Chr istinaeu s , ad legg. M echl . xv . 4.

Van der Keesse l says in general term s (Th. Plantatae in
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The interests of the lessor and lessee respective ly are

assignable by act of party .

1 The effect of assignment by
a lessee is to substitute the assignee (cessionary) in the

place of the original lessee , who thereupon ceases to be
bound or entitled under the contract .

2 A sublease has no
su ch effect . It is a contract whereby the original le

’

ssee lets
the property to a third party for the whole5 or for a part of

the un expired term of the or iginal lease . As between lessee
and sublessee there is a cession of the lessee ’s rights of use
and enj oyment ; but the lessee does not cease to be liable
to the lessor ,

2
nor does t he sublessee become liable to , or

acqu ire any rights against , the lessor . As between lessor
and sublessee there is no privity of contract .

5

Since , then ,
assignment has the effect of discharging

the original lessee from his liabilities under the lease , it
is in accordance with pri nciple to hold that it can only

take place w ith the landlord ’s consent , and that this is

equally the case whether the subject -matter of the lease

is a hou se or land (urban or rural property) . The law of

Sou th Africa may now be taken to be settled in this

sense .

5 Bu t if the lease is expressed to be made with

fundo condu cto arbores solo cedun t nec caruru pretium dom in u s

qu i plan tar i non ju ssit restitu it .

1 If the lessor assigns, the lessee m u st pay the rent to the as

signee even though he m ay have pa id the lessor in advance . Voe t ,

19 . 2 . 19 . Bu t see D e Wet v . Un ion Govt. [1934] A .D . 59 and

Wille p . 166 .

2 Reeders ck Wepener v . Johannesbu rg Town Cou ncil [1907] T .S .

at pp. 652 , 654; Jassa t v . L ewis [1924] T .P .D . 1 1 . The term
‘

assignm ent
’

is an importation from English L aw , whi ch has

established itself in Sou th Afr ican u sage . The w ord
‘

cession
’

is

used in the sam e sense .

5 S ecus in English L aw . Wharton ’

s L aw L exicon sub voce

Under -lease .

2 Du nman V . Trau tman ( 189 1 ) 9 S .C . at p. 1 7 per de Villiers C .J.

5 Voe t , 19 . 2 . 2 1 ; Green v . Gr ifilths ( 1886 ) 4 S .C . 346 ; Will e ,
103 .p
5 Rolfes , Nebel ck Co . V . Zweigenhaft [1903] T .S . 185 ; Jassat V .

L ewis , ubi sup . There seems to be no su ffic ient reason for dis

tingu ishing in this respe ct be tw een short leases and long leases .

Wessels, how ever , doe s so ( i . nor be tw een ru ral and urban

tenem ents . De Villiers C.J . . how eve r , does so . G reen v . Grifiiths ,
u bi sup . at p. 350 .
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usufru ctuary1 or fidu ciary ; (3) by destru ction of the

subject -matter (4) by merger of the titles of lessor and

lessee in one person ;
2

(5 ) by mu tual agreement ; (6) by

renun ciation by e ither party for ju st cause ; in whi ch case

the party renouncing may ,
if he thinks fit , apply to the

Court for cancellation of the lease .

5 A just cau se exists if

the condu ct of either party amoun ts to a repudiation by

him of his duties under the contract . Su ch would be an

entire failure to keep in repair by the party liable for

repairs} or
,
on the part of the lessee5 acts of waste or a

contumacious refu sal of rent .

5 It is safer , however , instead

of leaving the law to determ ine whether a cau se of for

feiture has occurred , to provide for the event by express

agreement .

7 Bu t in no case may the lessor (or any other

person who wishes to e ject the lessee ) take the law into his

own
‘

hands . He must apply to the Court to de clare the

lease forfe ited ,
and to replace him in possession .

5 It has

been held that a Sou th African Cour t has no equ itable

jur isdiction to relieve against a cancellation stipulated for

in the lease , bu t the Court will be gu ided by considerations

of equ ity in determining whether a breach entitling a party

1 Voe t , 19 . 2 . 17 .

2 V .d .L . u bi sup . ; Grootchwa ing Sa lt Works L td . V . Van Tonder

[1920] A .D . 492 .

5 3 Maasdorp, p . 270 .

2 G r . 3 . 19 . 12 ; B liden v . Carasov [ 1927] C.P .D . 2 ; Shapiro V .

Yu ta r [1930] C .P .D . 92 .

5 Voe t , 19 . 2 . 1 6—18.

5 G rotiu s (3 . 9 . 1 1 ) and Decker ad Van L eeuw en , ubi sup . , say ,

‘

if the ren t is m ore than tw o years in arr ear D ig. 19 . 2 . 54, 1 56 ;

bu t see S olomon V . Van Zijl ( 1 908) 25 S .C . 974. In the

Rom an and Du tch L aw a lessor m ight also resum e the prope rty in

case ofpressing n eed, ifhe show ed that it w as n ecessary for his own

use . Cod . 4. 65 . 3 ; G r . 3. 19 . 1 1 Van L eeuw en , 4. 2 1 . 7 ;

Voe t , 19 . 2 . 1 6 . Van der Keessel (Th. 675 ) dou bts . In any event

this is no longer law in the Cape Province sin ce the G eneral L aw

Am endm ent Act of 1879 , see . 7 , nor in the O . F . S . , Ord . 5 of 1902 ,
see . 5 .

7 See , e .g. Voet , 19 . 2 . 5 (clau se for forfe itu re in the event ofsub
letting w ithou t leave ) . Bu t forfe iture m ay be enforced ev en in the

absence of su ch clause in case of breach of covenan t not to sub le t

or assign w ithou t the prev iou s consent in wr iting of the lessor .

Abdu lla ck Co . V . Kramer Bros . [1928] C.P .D . 423.

5 Voet, 19 . 2 . 18.
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to cancellation has or has not in fact been committed .

1

A lessee who has been evicted may sue for cance llation ,

but a mere apprehension that he may be evicted does not

justify a repudiation of the lease .

2

The effect of the insolvency of lessor or lessee according Insol
to Van der Keessel, who cites a number of local keuren

, l; 31
5

was to bring the lease to an end at the next ensuing date lessee .

at which people commonly changed house .

5 In Sou th

Africa a lease is not determined by the lessor ’s insolvency .

If the lessee becomes insolvent the tru stee may determine

the lease (by notice in wr iting) , and is deemed to have
done so at the end of thr ee months from his appointment

,

if in the interval he has not notified the lessor of his
intention to keep it alive on behalf of the estate .

2 A

stipulation in a lease that the lease shall term inate or be

varied upon the sequestration of the estate of e ither party

to the lease is nu ll and void .

5

5 . Mandate or Agency .

5 The Roman -Dutch writers
(

5

1

. Man

refiect the inadequate treatment of agency met with in
the Roman L aw and typified in the fact that the word
‘

mandate ’ points prin cipally to the re lation between
principal and agent , while the word

‘

agency points rather
to the jur istic relation established by the agent between

his principal and third parties .

7 In this state of things , in
all jurisdi ctions where the Roman -Dutch law is adm in is

tered at the present day ,
the English law of agency has

1 E st. Thomas V . Kerr ( 1903 ) 20 S .C . 354; Human V .

‘

Rieseberg
[1922] T .P .D . 157 ; Glu ckman V . Goodwor ths L td . [1928] B .D .L . 95 ;
G . A . F icha rdtL td . V . Brand [1928] O .B .B . 56 .

2 Donniger V . Thorpe [1930] T .P .D . 839 .

5 V .d.K . 676 .

2 Insolvency Act , 1936, sec . 37 .

5 Ib id . , sec . 37
5 Mandatum— L astgev ing. G r . lib . iii, cap . x ii ; Van L eeuw en ,

lib . iv ,
cap . xxv i ; Voet , lib . xv ii, tit . l V .d .L . 1 . 15 . 14; 3 Maas

dorp , chaps . 23- 5 ; Wille Millin
, chap . 9 ; De Vil liers and

Macin tosh, The L aw ofAgency in S ou th Afri ca (Ju ta CO . ,

7 The Rom an -Du tch L aw , how ev er , was tendin g to or had

reached the sam e resu lt as the English L aw . For som e rem arks on

the histor ical developm ent of the law of agency see B lower v . Van
Noorden [1909] T .S . 890 . The sam e case cons iders and adopts

the action for the breach of an implied warranty of au thor ity
(Collen V . Wright ( 1857 8E . B . See V .d.K . 478, 572 .
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been substantially adopted and followed .

1 Su ch differences
as exist between the two systems belong to the theory of

contract in general or are matter of detail , upon which we

have not space to enter .

6 . Par tner ship .

2 In Ceylon the English law of part

nership for the time being in force has been introdu ced by

statu te .

5 In South Africa the law of partnership depends

partly on the Roman -Dutch common law ,
partly on statu te .

Bu t it is very far from being the case that the partnership

law of Sou th Africa differs entirely from the partnership

law of England .

‘Developed from a common source , viz .

the mer cantile cu stom of Europe
,
the two systems exhibit

a great sim ilarity, together with some notable differen ces .

Further
,
the influ ence of English case law has tended

towards assim ilation . The English rules have stood the

test of practice
,
while mu ch of the Roman -Dutch L aw on

this subject is purely theoretical . The channel of “ recep
tion”for the English L aw is mercantile custom ,

which in

the matter of partnership is mu ch the same in South

Africa as in England .

"1

The law of South Africa recognizes var ious kinds of

partnership ,
in addition to j oint - stock companies , whi ch

1 In Ceylon Ord . No . 22 of 1866 in troduces the English law of

pr in cipa ls and agents for the tim e be ing in force .

2 Socie tas Societe it Compagnieschap Mae tschap Ven

noodschap. G r . lib . iii, cap . xx i ; Van L eeuw en , lib . iv , cap. xx iii ;
Voet , lib . xv ii, tit . 2 ; V .d.K . 698fi . ; V .d .L . 4 . 1 . 1 1 ; 3 Maasdorp,

chaps . 26—8 Wille Millin , chap. 8. The essentia ls ofa partnership
are considered in Joubert V . Tarry ck Co . [19 15] T .P .D . 277 ;

Wu lfsohn V . Taylor [ 1928] T .P .D . 99 ; Rhodesia l ys . V . Comm .

of Taxes [1925] A .D . at p . 465 . A colonus partiariu s is not a

partner (Blumberg 0k Su lski v . Brown ck Freitas [1922] T .P .D . 130 ;

Cassels V . L ove [1924] E .D .L . bu t a lessee . Du P rece V .

S teenkamp [1926] T .P .D . 362 .

5 Ord.No . 22 of 1866 . By Ord. No . 7 of 1840 , sec . 2 1 , wr iting and

signatur e of the part ies are re qu ir ed for establishing a partnership
when the capital exceeds £ 100 . Pate V . Pate [19 15] A .C. 1 100 .

2 The Commercia l L aws of the World (Sou th Africa ) , vol . xv ,

part ii , pp . 84—5 . In an early Ceylon case , Boyd v . S tables ( 1821 )
Ram anathan , 1820—33, at p. 2 1 , G iffard C .J. observed upon the

affin ity of the comm ercial law of England w ith that of Holland,
and added :

‘We look upon every decision of the Courts ofWest

m inster upon comm ercial sub jects as a comm entary upon the

Du tch Comm ercial L aw , the law which w e are bound to observe .

’
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containing (inter alia ) the names and residences of all the

general and spe cial partners . A non-active partner may

not , in any event , compete with the credi tors of the firm

in respect of debts due to him from the other partners .

1

7 8. Loan for Consumption2—Loan for Use .

5 All
this is Roman law . Some matters connected with money

loans and the perm itted rate of interest have been con

sidered in the chapter on Operation of Contract .

2

9 . Deposit .

5 This too is essentially Roman L aw . Bu t

the double penalty in case of depositum m iserabile is no

longer in u se .

5 A so - called deposit with a bank is not

deposit but loan .

7

10 . Pledge .

5 The contract of pledge ,
which defines

the personal relations between pledgor and pledgee , is

1 Watermeyer V . K erdel
’

s Tru stees 1834) 3 Men z . 424; S ella r

Bros . v . Cla rk ( 1893 ) 10 S .C . 168.

2 Mu tu um—Verbru ickleen ing. G r . lib . iii, cap . x Van L ee uw en ,

lib . iv , cap . V i ; V .d .L . 1 . 15 . 2 ; 3Maasdorp , chap. 10 .

2 Comm odatum—Bru ickleen ing. G r . lib . iii, cap. ix ; Van

L eeuw en , lib . iv . cap. x ; Voet , lib . x iii, tit . 6 ; V .d .L . 1 . 1 5 . 4;

Doubell v . Tipper ( 1892 ) 1 1 S .C . 23 Gonstana V . I/udidi Du na ( 1892 )
7 E .D .O. 60 ;Enslin V .M eyer [1925] O .B .B . 125 ; 3Maasdorp, chap. 9 .

2 S upra , p. 258. The S .C. Macedonianum of the re ign of Ves

pasian forbade loans of m oney to filiifamilias . The f.f. m ight

renounce the benefit of the S .C . after fu ll age . It has been doubted

whether , and how far , the S .C . has place in the m odern law . It is,

ofcourse , not applicable to a f.f. offu ll age . Bu t in case ofm in or ity
there is a general inclination to hold that it m ay som e tim es be

usefully pleaded. G roen . de leg. abr . ad Cod . lib . iv , tit . 28; Voet ,

14. 6 . 5 Compendium , 14. 6 . 5 ; Cens . F or . 1 . 4. 3 . 12 ;

V .d .K . 475 , andD icta t. ad G r . 3 . 1 . 26 .

5 Depositum
—Bew aergev ing. G r . lib . iii , cap. V 11 ;Van L eeuw en ,

lib . iv , cap. x i ; V .d .L . 1 . 1 5 . 5 ; S akazi v . Gu rr [1906] T .S . 303 ;

Rama Narotam v . Natha Du llabh [19 14] N.P .D . 227 ; 3 Maas

dorp, chap. 8. Depositum sequ estre and cons ignation (supra ,

p. 2 74) are var ieties of deposit . G r . 3 . 7 . 12 ; V .d .L . l . 15 . 6,

10 0 . cit . Thorn ton v . Pr iest
’

s Trustee [1932] C .P .D . 296 .

5 G roen . de leg. abr . ad Dig. 16 . 3 . 1 ; Voe t , 16 . 3 . 1 1 .

7 D ig. 42 . 5 . 24. 2 : A liud e st enim crede re , aliud deponere . Cf.

Voe t , 20 . 4. 14; 46 . 2 . 5 . These passages speak expressly of a

deposit w ith a bank which bears in terest . Bu t (semble ) in the

m odern law if the m on ey is to be used by the bank the contract is

in every case a m ere loan . 3 Maasdorp, p. 1 10 .

5 Pignus
—Pandgeving Ofte Verzetting

—Onderzetting. G r . lib .

ii i
, cap. v iii ; Van L eeuw en , lib . iv , cap. x ii ; Voe t , lib . xiii , tit . 7

V .d .L . 1 . 15 . 7 ; 2 Maasdorp, chap. 29 ; Wille Millin , chap. 5 ,

Wille , M ortgage and Pledge in South Africa .
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governed by the rules of Roman L aw . The real rights

created by pledge have been discussed in Book II .

1

1 1 Su r etyship or G u arantee .

2 A contract of surety

ship is a contract whereby one person undertakes a

secondary or collateral liability for the debt5 or deli ct2 of

another person who is primarily liable . The prin cipal debt

may be civil or natur al , bu t must not be void or illegal .5

Any male person capable of contracting may conclude a

contract of suretyship .

5 Bu t by the well -known enact

ments , Senatusconsu ltum Velleianum and Au thentica si

1 1 . Surety
8 ip or

guarantee .

qua mu lier , women are prohibited from binding them

selves as sureties, and, in particu lar , married w omen are

prohibited from binding themse lves as sur eties for their

husbands .

7 The policy of the law extends to the case of a

woman binding herse lf as principal debtor for another or

taking another
’

s debt upon her as her own .

5 The effe ct of

these laws is so far -reaching that money paid by a woman

under a contract of suretyship may be re covered back if

she was ignorant of the benefit conferred by them ,

2
and

even sub -sureties, i .e . persons who have bound themselves

as sureties for the female surety, may plead them as a

defen ce .

1 0 There are , however , some exceptions from the

1 Supra , pp. 190 , 199 .

2 Fidejussio—Borgtogt . G r . lib . iii, cap. iii ; Van L ee uw en , lib .

iv , cap. iv ; Voet , lib . xlv i, tit . l ; V .d .L . l . 14. 10 ; 3 Maasdorp
chaps . 30—2 ; Wille Millin ,

chap . 7 ; We ssels, ii, chap . xx i ff. ,

Caney , The L aw of Su retyship in S ou th Africa .

5 G r . 3 . 3 . 12 .

2 G r . 3 . 3 . 2 1 ; Voet , 46 . l . 7 .

5 G r . 3 . 3 . 22 ; Voe t , 46 . 1 . 10—1 1 .

5 Evenm inorsw ith the au thor ity ofthe ir guardians . Voe t , 46 . l . 5 .

7 The senatusconsu ltum w as passed in the consu lship ofMarcus

Silanus and Velle iu s Tu tor (A .D . D ig. 16 . l . 2 . The au thentica

is a gloss on Cod . 4. 29 . 22, giv ing the effect of Nov . 134, c . 8

(A .D . (The supposedly official collection of the Nove ls w as

kn own as the A u then ticum . Hence the nam e Au thentica (soil. lex
or constitu tio ) given to these summ ar ies . ) The rul e that a m arr ied

”

w oman m ight not
‘

intercede
’

for her husband w as older than

the senatusconsu ltum . Justinian re -enacted it in the Novel. See

Kotze, Van L eeuwen , vol . ii , p. 6 16 .

5 Van L eeuw en , ubi sup . ; i .e . it includes both cum ul ative

in tercessio and privative intercessio (Bu ckland, Textbook, p .

and som e other cases as w ell . S tandard Bu ilding S ooy . V . Keller
mann [1930] T .P .D . 796 .

2 Voet , 1 6 . 1 . 12 .

1° Voe t, 1 6. 1 . 2 .

Special

es as

to women

sureties .
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ru le of non - liability . These are principally the following

( 1 ) if the woman has acted fraudulently , and in particu lar
if she has professed herself to be a co -principal debtor ;

1

(2) if she has benefited by the principal contract ,
2
or if she

has gone surety for her creditor ;
3

(3) if, after the lapse of
two years, she has confirmed her suretyship by a new

agreement ;
2

(4) if, being a public trader
,
she has become

sur ety in relation toher business ;
5

(5 ) if, expressly and

with full knowledge of what she was doing
, she has re

nounced the benefits of the senatu sconsu ltum and of the
au thentica .

5 A woman who has renounced the benefit of

the first will not be held by implication to have renoun ced

the benefit of the second . There mu st be a separate and

distinct renun ciation of each if a married woman is to be

held liable for her hu sband ’

s debts .

7

These benefits have been abolished in Ceylon5 and in the

opinion of the late Sir John Wessels C.J. it is high time

that they were abolished in South Afr ica .

° ‘Women are

regarded at present as the equals ofmen ,
and we may very

G r . 3 . 3 . 15 ; Voet , 16 . l . 1 1 .

e .g. if she has re ce iv ed cons ideration for becom ing sure ty .

Voet , ubi sup . and 46 . l . 32 ; Richter V . Transvaa l Govt. [1906] T .S .

146 ; P ettersen V . Yates [1928] N.P .D . 453 ; African Gu a rantee Co .

V . Rabinowitz [1934] W.L .D . 15 1 ; S ou thern I/ife Association of
Afr ica v . Wright [1943] C.P .D . 15 .

5 G r . 3 . 3 . 1 6 .

2 Cod . 4. 29 . 22 . 1 ; G r . 3 . 3 . 1 7 ; Voet , 1 6 . l . 1 1 .

5 Voet , u bi sup . Schorer ad G r . 3 . 3 . 18; Oakv . L umsden ( 1884)
3 S .C . at p. 148.

5 G r . 3 . 3 . 18; Voet , 16 . 1 . 9 ; V .d .L . u bi sup . M ackellar V . Bond

( 1884) 9 App. Cas . 7 15 ( in appeal from Natal) Knocker v . S tandard

Bk. [ 1933] A .D . 128; S ou thern L ife A ssociation V . Wr ight, u bi sup .

It w as , and possibly still is, an un se ttled qu estion whether the

renun ciation must be notarially execu ted . See V .d .K . 496 and

translator
’

s note , ad loc . ; Kotze, Van L eeuwen , vol . ii, p . 617 ,

where all the au thorities are collected. In Natal L aw 40 , 1884pro

v ides a form Of renunciation . Caney says (p.

‘

there seems no

qu estion that ou tside ofNatal an underhand renun ciation suffices
7 G r . 3 . Voet , 16 . 1 . 10 .

5 Ord. No . 18of 1923, sec . 29 .

2 Wessels, ii . 3872 . By the Bills of Exchange Acts (e .g. Cape

Act 19 of 1893, sec . 54) renun ciation of the benefits is not requ isite
to the v alidity of a b ill accepted or endorsed by a w om an . Bu t

this does not apply when a w oman signs an
‘

aval (M oti ck Co . v .

Cassim
’

s Tru stee [1924] A .D . 720 ) or expressly as surety . National

A cceptance Co . v . Robertson [1938] C.P .D . 1 75 .
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Roman -Du tch L aw , as in the Roman
,
sureties may also

invoke the beneficium divisionis1 and the beneficium

cedendarum actionum .

2 All these benefits may be re

nounced.

5 In the modern law , one of several j oint sureties
who has paid the whole debt

,
and perhaps who has paid

more than a rateable share of the debt , is entitled to go
against his co -sureties for contribu tion withou t cession of
actions } He may also

,
in the absen ce of agreement to

the contrary , equ ally withou t cession of action
,
claim

reimbur sement from the pr incipal debtor
,
but he is not

obliged to go against the principal debtor before taking

proceedings against the co -surety .

5

A contract of sur etyship is discharged—not to speak of

incidents which affect any contract su ch as a time lim it or

a resolu tive condition—by any event whi ch extingu ishes

the principal debt and by any material variation of the

principal contract .

5 If a credi tor has released one of

several sureties the rest are discharged to the extent to

which they are thereby precluded from re covering contri

bu tion from the re leased surety .

7

G r . 3 . 3 . 28; Voet , 46 . 1 . 2 1 V .d .L . l . 14. 10 .

G r . 3 . 3 . 3 1 Voe t , 46 . l . 27 V .d .K . 506 ; in cludin g any cla im s

which the credi tor m ay hav e aga in st a third par ty in respect of

the deb t or defau lt to which the su retyship r elates . Yorkshire
Insu rance Co . v . Barclay

’

s Bank [1928] W.L .D . at p. 2 10 ; African
Gua rantee Co . v . Thorpe [1933] A .D . 330 .

5 G r . 3 . 3 . 29 ; V .d .K . 502 ; and , in som e places , says Van der

Keessel (Th. are taken to have renounced them , if the

sur eties b ind themselves
‘

each for all or each as pr in cipal debtor

Cf. G r . loc . cit . and Van der Vyver V . D e Wayer ( 186 1 ) 4 Searle
27 . For del credere contracts se e V .d .K . 504.

2 This is statu tory in Natal (L aw No . 9 of bu t the law is

the sam e in the other Provinces . Kroon V . Enschede [1909] T .S .

374; Nosworthy v . Yorke [192 1] C .P .D . 404; Est. S teer V . S teer

[1923] C .P .D . 354; P ea rce V . D e Jager [1924] C .P .D . 455 ; L ever V .

Buhrmann [1925] T .P .D . 254; M oosa v . M ahomed [1939] T .P .D .

27 1 .

5 Est. S teer v . S teer , ubi s up . ; Ru towi tz
’

s Flou r M ills V . The

M aster [1934] T .P .D . 163 .

5 B rinkman V . M cGill [193 1] A .D . 303 ; I rwin v . Davies [1937]
C .P .D . 442 . As to the effect of an ex tension of tim e given by the

creditor to the debtor see E st. L iebenberg v . S tandard Bk. [ 1927]
A .D . 502 .

7 M oosa V . M ahomed, ubi sup . , at p . 285 .
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12 . Carr iage by land and by w ater .

1 In the Roman 12 . Car

L aw the section of the praetor ’s edict —de nau tis, stabu {3151
6

321
lariis et cauponibu s

—made carr iers by water
,
along with by water

stable -keepers and innkeepers, the insurers of goods en

tru sted to them .

2 Except in case of damnum fatale or of

vis maj or their liability was absolu te .

5 The language of
the edict does not in terms cover the case of carr iers by

land , bu t in the modern law they must be taken to be

included within its scope .

2 If it were not so they wou ld be
liable as condu ctores operis to show the highest diligence ,
but not answerable in damages except on proof of cu lpa .

5

Carriers, stable -keepers, innkeepers, and keepers of

boarding -hou ses may retain the goods of their customers

until their reasonable charges are satisfied.

5

1 G r . 3 . 38. 9 ; Van L e euw en , 4. 2 . 9 ; Voe t , lib . iv , tit . 9

3 Maasdorp, chap . 22 ; Wille Millin , chap. l l .

2 D ig. 4. 9 . 1 pr . A it prae tor nau tae caupon es stabu lar ii qu od
cuju squ e salvam fore receper in t n isi restituant in eos

_

judicium
dabo .

5 D ig. 4. 9 . 3 , 1 . A s to v ism ajor se eNew Her iot G .M . Co . V . Un ion
Govt. [19 16] A .D . 415 . As to con tracting ou t , Bu rger v . Centra l

S . A . l ys . [1903] T .S . 5 7 I ;
’

S . A . l ys . v . Conradie [ 1922] A .D .

137 . A notice posted up in an hote l purporting to lim it the pro

pr ie tor
’

s liability has no effect w ithou t proof that the clien t agreed

thereto . Davis V . L ockstone [192 1] A .D . 153 . In Sou th Afr ica the

Praetors
’

Edict has been applied to the case of an hote l proprie tor

in Davis V . L ockston e , u bi sup . See also G lover v . Finch [ 192 1]
C .P .D . 358; Toy v . B lake [ 1923] C.P .D . 98; Koen ig V . Godbold

[1923] C.P .D . 526 .

2 Tr egidga ck Co . V . S ivewr ight N .O . ( 1897 ) 14 S .C . 86 per (16

V illiers C .J . and Bu chanan J dissen tiente Maasdorp J . This is

also the opin ion ofMr . T . E .D cnges in his carefu l study ; The L ia

bilityfor Safe Carr iage of Goods in Roman -Du tch L aw (Ju ta CO . ,

The Sou th Afr ica Railway Adm in istration is liable to the
extent abov e -m ention ed . A ct No . 22 of 19 16 , sec . 18 ( l ) .

5 P ostmaster Genera l v . Van Niekerk [19 18] C .P .D . 378. In

Ceylon by Ord . No . 22 of 1866 the law of England for the tim e

be ing is m ade applicable to all qu estions re lating to carr iers by
land . For innke epers see Hote l Keepers ’ L iability Ord . No . 19 of

1 9 16 ; for Carriage of G oods by Sea , Ord . No . 18 of 1926 .

5 Van L e euw en , 4. 40 . 2 , and Cens . F or .

'

1 . 4. 37 . 8 and 9 ;
Anderson ck Co . V . P ienaar ck Co . [1922] T .P .D . 435 (cartage con

tractors ) ; Reed Bros . V . Ford [1923] T .P .D . 150 (liv ery -stable

keeper ) ; .Marais V . A ndrews [19 14] T .P .D . 290 (innkeeper— board
ing

-hou se keeper ) ; Holmes Garage L td . v . L evin [1924] G .W.L . 58

(innke eper ) S . A . Philips (P ty ) L td . V . Vermou th [1932] C .P .D . 377

(boarding-hou se keepe r ) .
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PART II

OBLIGATIONS ARISING FROM DELICT

THE second pr incipal class of obligations is that which
arises from delict . A de lict is a wrongful act which

grounds an action in favour of the person in jur ed . In this
branch of law ,

as in others
,
the jus civile was rece ived in

Holland . In the pages of Grotius and occasionally ofVoet
we detect indications of a different order of ideas derived

from Teu tonic sour ces . Bu t the Roman L aw drove the
native law ou t of the field . In the textbook writers, and

probably also in the practice of the Courts, of the eighteenth
centu ry the Roman -Du tch law of de licts was based upon
the Roman L aw expounded in the Institu tes and the

Digest .

The Roman law of delict , derived from the X11 Tables
and from a still more primitive cu stomary law ,

came in

time
, thanks to the dire cting influence of jur ists and of

praetors, to express a comprehensive theory of civil

liability . A few simple principles covered the whole

ground , and,
adopted in modern codes have been found

sufficient to provide for the complexities of modern life .

A man mu st see that he does not w ilq y invade another
’

s

right , or , in breach of a du ty , wilfu lly or carelessly cau se

him pe cuniary loss . If he does either of these things he is

answerable in damages . There may also be cases, resting

upon a m ore archaic prin ciple
,
in which he is answ erable

absolu tely for damage which he has cau sed , though withou t

intention and without negligence . Su ch in a few words is

the Roman theory of de lictual liability .

In one respe ct the Roman law of delicts has suffered

from the simplicity of its principles, namely
,
in its vocabu

lary . It is convenient to distingu ish by different names

the various groups of cir cumstances which give r ise to

liabili ty . The English L aw— poor in principle , rich in

detail—docs so . It distingui shes variou s heads of lia

bility under the names of assault , trespass, libel , slander ,
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Any wrongfu l act or omission whi ch groun ds an action
,

i .e . any act or omission which is wrongful in law
, is known

in Roman L aw as an injury .

‘Generaliter injur ia di citur
omne qu od non jur e fit .

’1 An injury may or may not cause
pecuniary loss (damnum) , bu t every in jury gives r ise to a

claim for pecuniary compensation (idquod interest schade

en interessen—damages) . In some cases there is no injury
and right of action unless pe cuniary loss is proved ; in
other cases there is an injury and right of action

,
whether

pecuniary loss is proved or not (injuria sine damno ) ; in
others pe cuniary loss may be proved , and yet no action
lies (damnum sine injuria ) , becau se the law doe s not con
demn e ither the act in itse lf or the act together with the
consequent loss as constitu ting a legal wrong .

2

The classification of delicts is a matter of some difficulty .

In the Roman L aw the principal delicts were four in
number : viz . ( 1 ) furtum ; (2) rapina ; (3) damnum 1njur1a

datum (4) injur ia (specifically so - called ) . Since rapina was
merely an aggravated form of furtum ,

the principal heads
of deli ct may be redu ced to three . This classification ,

however
,
is by no means exhaustive . There were other

grounds of liability su ch as dolus, and there were certain
qu asi -delicts whi ch differed from tru e delicts in little bu t

in name .

In wr iting of delicts proper Grotius and Van Leeuwen
adopt a different arrangement .

5 In their system delict

(misdaad) is dire cted : ( 1 ) against life ; (2) against the

person ; (3) against freedom ; (4) against honour ; and (5 )
against property . Both these writers treat the subject of

wrongs pr in cipally from the point of view of crime . Van

der Linden4 follows the ir lead except that he in cludes
‘wrongs against freedom under the head ofwrongs against

honour
,
thus making four classes in place of five .

1 Inst . 4. 4pr .

2 Thu s in Greyvensteyn V . Hattingh [19 1 1] A .C . 355 ; [19 1 1] A .D .

358it w as held that no action lay again st an adjo in ing owner who

hindered locu sts from settling on his own land w ith the resul t that

they settled on the land of the appellant .

5 G r . 3 . 33 . 1 ; Van L e euwen , 4. 32 . 9 .

2 V .d .L . 1 . 1 6. 1 .
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Neither the Roman nor the Dutch arrangement is com Classifi

pletely satisfactory . In this chapter we shall speak of :
in this

1 . Wrongs against the person ;
Wrongs against property ;
Wrongs against repu tation ;
Wrongs against the domestic re lations ;
Breach of a statutory or common law duty ;

6 . Wrongs other than the above mentioned .

C
h

i
-N

O
O

N

But first a few words must be said about the theory of General

de lictual liabili ty 1n general , which 1s essentially the same £ 115n{If
as in Roman L aw . £331

11

In the modern law the Roman terminology serves as a Law

general tou chstone of liability . The underlying principles
of injur ia and damnum injur ia datum are applicable to all

kinds of delict . Today all de lictual liabilities (with few Dolus and

exceptions) are referable to one or other of these two culpa

heads . I am answerable for wilfu l aggression on another ’s

right (inju ria ) , though it may not cause pecuniary loss . I

am answerable for wilful or care less aggression on another ’s

right which causes pecuniary loss (damnum injuria datum ) .
In the first case I am liable for ‘

sentimental damages ’

,
Damages

i .e . I must compensate the plaintiff for the affront upon 3321
2

1
1
0“

his person , dignity, or repu tation ,

1 the assessment of the andPatt i

damages be ing in the discretion of the Court . In the
monial

second case I am liable for ‘patrimonial damages ’

, i .e . I

mu st compensate the plaintifffor the redu ced value of his
patrimony (or estate ) consequent upon my wrongfu l act ,
whether this consists in positive loss dir e ct or indir ect

(damnum emergens) or in loss of prospective gain (lu crum

cessans) . In addition to this, the Dutch L aw ,
differing from

the Roman L aw , allowed a plaintiff under the head of

damnum to claim compensation for physical pain and dis

figurement .

2 From this it is evident that a wilful wrong

may give r ise to a claim under both heads of liability, and

1 Omn emqu e injur iam [L abeo ait] au t in corpus inferr i au t ad

dign itatem au t ad infam iam pertin ere . D ig. 47 . 10 . 1 . 2 .

2 G r . 2 , Un ion Govt. V . Warn eke [19 1 1] A .D . at p. 665 .
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by the modern practice claims under both heads may be

asserted in the same action .

1

It is common to both heads of liability that there must

have been an ante cedent duty owed by the defendant to
the plaintiff, for where there is no duty there is no right

,

and there can be no invasion of a right . If the wr ong is
intentional there is little difficulty, be cause the list of

intentional wrongs is fair ly accurate ly defined . But there

is more difficu lty in determining the scope of the duty to
take care . Attempts to find a positive formu la have not

proved very successfu l .2 The degree of care whi ch a man

is called upon to exercise varies with the cir cumstances,
and is the care whi ch in the circumstances would be

exercised by the reasonable man .

Legal negligence consists in a failure to exercise that degree
of care which,

under the circumstances
,
it was the duty of the

the person concerned to use towards another . Such a duty
may arise in various ways . It may be specially imposed

,
as by

a statute ; bu t , speaking generally, it either springs from a

privity of relationship (contractual or other ) between the

parties concerned,
or it is created by the circumstances of

the case .

’5

‘

It has repeatedly been laiddown in this Court that account
ability for unintentional injury depends upon cu lpa

—the
failure to observe that degree of care which a reasonable man

wou ld have observed. I u se the term reasonable man to denote
the diligens paterfamilias ofRoman Law—the average prudent
person . Once it is clear that the danger would have

been foreseen andguarded against by the diligenspaterfamilias,
the duty to take care is established,

and it only remains to

ascertain whether it has been discharged.

’2

It has been said that the duty to take care is wider in

Roman -Du tch L aw than in English L aw . The difference ,

so far as there is any , consists not in the pr inciple to be

applied , for the bonu s paterfam ilias is hardly distingu ish
1 M atthews V . You ng [1922] A .D . at p. 505 .

2 McKerron , p. 39 .

5 Un ion Govt. V . Nationa lBk. ofS . A . [192 1] A .D . at p. 128per

Innes C .J .

2 Cape Town M un icipa lity V . Paine [1923] A .D . at pp. 2 16—1 7
per Inne s C.J. ; S tride v . Reddin N.O . , 1944 ( 1 ) RH O . 1
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explanation of the accident
,
whi ch e ither excludes negli

gence on his part or is equally consistent with negligen ce ,

or no negligen ce ’

.

1 But
,
as has often been pointed out

,

there is no shifting of the burden of proof. It is always

incumbent on the plaintiffto make ou t his case .

The most frequ ent defen ce in actions for negligence is
that the damage was du e wholly or in part to the plaintiff’s
own negligence . This is what is called the plea of contri

butory negligence ; and the law which has grown up with
regard to it is known as the doctrine of contribu tory
negligence . To -day it has few , if any ,

friends, and shou ld

be superseded by the Adm iralty rule ofapportioned respon

sibility .

2 It is unfortunate that this doctrine has been

admitted into the law of South Africa .

5

So far w e have considered the general principles of

delictual liabili ty in Roman -Du tch L aw ,
which are derived

from the de licts in jur ia and damnum injur ia datum and

the corresponding actions. Betw een them they cover

nearly the whole field of delict . Bu t , as will be seen ,
there

are cases in whi ch both dolus and damnum must be

present in order to constitute legal liability and there are

a few cases of absolute liability . We now proceed to con

sider spe cific delicts as classified above .

1 Wrongs aga inst the per son . To this head may be

referred the wrongs which in English L aw are known as

assault , battery ,
false imprisonm ent , malicious arrest . If

the wrongful act is an intentional aggression the plaintiff

recovers damages measured in the discretion of the Cour t

by the nature of the outrage . If the act is unintentional

bu t careless the plaintiff is entitled to compensation for

1 McKerron , p . 47 .

2 This has in effect been done for England and Scotland by the

L aw Reform (Contribu tory Negligence) Act , 1945 .

5 McKerron , pp. 59—75 . The follow ing recent cases m ay be

consu lted : Su therland V . Banwell [1938] A .D . 476 ; Bow er v . Hearn

[1938] N.P .D . 399 (con tribu tory n egligence of child of tender

years ) ; Pretorius v . African Gate ck Fence Works L td. [1939] A .D .

57 1 ; Franco v . Klug [1940] A .D . 126 ; Bona P ierce V . Hau M on

1944 ( 1 ) P .H . , O . 10 and see
‘

Causation and L egal Re

sponsibility
’

, by Aqu arius , 62 p. 126.
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actual damage , if proved . In this case the action is usually

termed an action for negligence .

In principle , then , there is no liabili ty without dolus or

cu lpa . But in Sou th Afr ica it will be no defence to an action

for false imprisonment to plead that the defendant acted in

good faith and without negligence .

1 This is a departure

from prin ciple due ,
to the fact that this action , like the

action for malicious arrest and the action for malicious

prosecution (of whi ch we shall speak hereafter ) is derived

from English L aw and governed by English precedents .

The action for sedu ction (defloratie) may be conveniently Action
.

for

mentioned under the head of wrongs against the person .

seducmn ’

It is an action derived from the Canon L aw by whi ch a

man who sedu ced a virgin was required to give her a

dower and to marry her—dotabit earn et habchit uxorem .

By the law ofmany parts of Germany and of Holland the
sedu cer was given the alternative . Au t was substituted

for cl .

2 By the Dutch L aw a virgin who had been sedu ced

might bring an action requ ir ing the defendant to marry
her , or , if he wou ld not do so , to compensate her for the loss

of her virginity, and if she were with child also for her

lying- in expenses (kraam-kosten) .
5 ‘

The man was bound

au t ducors aut dotare, the option of choice being his alone .

"2

In the modern law the action lies for damages only .

5 This
action has no resemblance to the English action for seduo
tion whi ch a father can bring for the pretended loss of his

daughter ’s services . But the father may sue for
.
lying

- in

expenses if he has defrayed or made himself liable for
them .

5

Voet says that the action for sedu ction does not lie if the

1 McKerron , p. 124.

2 Stobbe , Deu tsches Pr ivatrecht, iii . 530 .

5 G r . 3 . 35 . 8; Voet , 48. 5 . 3 ; Botha V . P each [1939]W.L .D . 153 .

2 Bensimon v . Barton [19 19] A .D . at p. 1 7 .

5 As to what m ay be cla im ed under the head of dam ages see

M ’

Gu n i v . M ’

twa li [1923] T .P .D . 368; E ls v . M ills [1926] E .D .L .

346 . As to the term ofprescr iption in the ac tion for sedu ction see

Carelse V . Esta te D e Vries ( 1906 ) 23 S .C. at p . 539 . The term is

now three years . Prescription Act , 1943, see . 3 0 . (v i ) .
5 Webb v . L anga i ( 1884) 4E .D .C. 68.
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woman knew that the man was married , or de clined to
marry him , or cou ld never lawfu lly marry him ,

or had

marr ied someone else .

1 In Sou th Afr ica the Appe llate

Division has he ld by a majority that the fact that the

plaintiffknew at the time ofher sedu ction that her sedu cer

was a marr ied man is no bar to the action .

2 The sedu cer

is liable in any event for lying - in expenses, for reasonable

maintenance for the child , and for funeral expenses, if

the child dies .

5 But this liability is a consequence not of

sedu ction bu t of paternity .

2

2 . Wrongs aga inst pr oper ty . Any wrongfu l inva

sion of another ’s right to own , to possess, or to detain , is

actionable .

5

The corresponding actions in English law are conver

sion,detinue ,
trespass to land and to goods .

Damage to property falls under the same head . In this
case , if the act which cau sed the damage was unintentional

but negligent , the action is usually termed an action for

negligence .

The law of nuisance has been borrowed from , or coin

cides with , the English law .

5

1 Voet , 48. 5 . 4.

2 B ensimon v . Barton [ 19 1 9] A .D . 13 . The opposite View w as

taken by the Ceylon S .C. in M eenadchip illai v . S anmugam ( 19 16)
19 N.L .R . 209 . It has be en held in tw o cases (M u lholland v .

Smith ( 19 10 ) 10 H .C.G . 333 ; Delport v . Ah Yee [19 13] E .D .L . 374)
that the Marr iage Order in Coun cil hav ing abolished the action

to compel m arr iage , an offer ofmarr iage on the part of the defeu

dant is no longer a defence to pla in tiff
’

s action for dam ages . On

this po int Inn es C .J. rese rv ed his opini on . B ensimon v . Barton at

p. 23 .

5 Voet , 48. 5 . 6 ; V .d .L . 1 . 1 6 . 4; Ka lamio v . A rmadien [1929]
C.P .D . 490 .

2 Jacobs V . L orenzi [1942] C .P .D . 394.

5 G r . 3 . 37 . 5 ; Voet , 9 . 2 . 10 ; M araisbu rg Divis . Counci l v .

Waagenaar [1923] C .P .D . 94. A person in possession ofa car under

a hire -

purchase agreem ent has sufficient title to su e for damage

to the car . Su la iman v . Amardien [193 1] C .P .D . 509 .

5 See for instan ce D emerara Electric Co . L td . v . White [1907]
A .C . 330 (Brit . G u i ) ; Bloemfon tein Town Council V. Richter [1938]
A .D . at p. 229 ; McKerr on , p . 2 15 . Bu t the liability of an owner

of land in respect of ex cavations near a public road which may
be a source of danger is determ in ed by the law of cu lpa , not , as

in English L aw , by the law of nu isance . Transv. ck Rhodesian

Estates L td. v . Golding [19 17] A .D . per Inn es C .J . at p. 28.
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services of his m inor child ,
1
and a husband for the loss of

the services of his wife .

2 But it has been held that a wife

has no corresponding right of action in respect of injur ies

sustained by her hii sband,
the ground of the decision being

that the hu sband can recover compensation for his dimi

nished earning capacity and the wife would be no worse

off than she was before .

5 In all these cases it must appear

that the person killed or injured owed a legal du ty to

furnish main tenance or services} and the plaintiff must

allege in hi s declaration that he was unable to support

himself and that there was thu s a necessity for the main

tenance alleged to be lost .

5 The measure of damages is

the amount by which the resources of the plaintiff, actu al

and prospective , have been dim inished in consequen ce of

the death or injury ,

5
or the cost of replacing the services

of which he has been deprived .

7 Where death is the cause

of action it is no defen ce to show that the negligence of the

deceased was a contribu tory cause of the fatal accident .

5

(It seems that this does not apply to non - fatal injur ies . )
5

Nor is it any defence that the deceased before hi s death

accepted a sum of money in full satisfaction of his claim

for damages .

1 0

3 . Wrongs aga inst Repu tation . All the au thorities

agree thatan action lies for wr itten or spoken defamation .

Grotius devotes a short chapter to lastering or misdaed

fegens eer which he describes as an outrage upon ‘

the

1 G r . 3 . 34. 3 ; Voet , 9 . 2 . 1 1 ; A bbott v . B ergman [1922] A .D . at

p. 56.

2 Abbott v . Bergman , u bi sup .

5 De Waa l v . M essing [1938] T .P .D . 34.

2 Union Govt. V . Warneke, ubi sup . at p. 666 per Innes J .A .

In the sam e case (p. 672 ) De Villiers J .P . said that a du ty ex pietate

w ould be enough, bu t this View has not preva iled.

5 Wa terson v . M ayberry [1934] T .P .D . 2 10 ; Oosthu izen v . S tan ley

[1936] W.L .D . 1 10 .

5 Voet , 9 . 2 . 1 1 ; Jameson
’

s M inors v . u bi sup
Hu tley V . Cox [ 1923] A .D . 234; Smart v . S . A . l ys . [1928]
N.P .D . 361 .

7 Union Govt. v . Warneke, ubi sup . at p. 669 .

5 Un ion Govt. V . L ee, u bi sup .

2 D e Waa l V . M essing, u bi sup .

1 ° Ex parte Oliphant [1940] C .P .D . 537 .
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good Opinion whi ch others have of u s ’

.

1 Van Leeuwen , in

his corresponding chapter speaks of ou trage upon a man
’

s

‘honour and good name
’

.

2 Both these writers evidently

regard defamation as a species of in juria ,
which

,
as we

read in the Digest , is a wrong directed against a man
’

s

person or affecting his digni ty or repu tation .

5 If this

identification is correct the animu s injur iandi is of the

essence of the delict . This, however , is not the law ; for , The

if the language complained of is clearly defamatory in fn
n

jfiizd;
character , the intention to injur e will be presumed} and

proof that a defamatory statement con cerning the plain

tifl was made with no intention ofinjuringhim isno defence

to an action for defamation .

5 ‘

The Court cannot dive into
the mind of a defendant ; it can only interpret hi s lan

guage as it wou ld be understood by reasonable men ; he is

assumed to have meant what his langu age thus interpreted

would convey .

’5 In short , the injurious mind , required by
the modern Roman -Dutch L aw

,
in cases of defamation

amounts to little
,
if to anything

,
more than the implied

malice of English L aw . The essential thing is publication ,

and
‘

the wrong of defamation consists in the publication

of defamatory matter concerning another withou t lawfu l

justification
’

.

7 In other respe cts too ,
the English L aw is

followed closely
, or with variations . Bu t in two important

particu lars there is a difference between the two systems

( 1 ) the Roman -Dutch L aw does not distingui sh between
spoken andwritten defamation . Where words are defama

tory they are prima facie actionable and it is unn ecessary ,

whether they be spoken or wr itten ,
to give proof of special

1 G r . 3 . 36 . 1 .

2 L ib . iv , cap . xxxvn . For defam ation of the dead and conse

qu ent actions se e Voet , 4. 10 . 5 ; Spendifi v . East L ondon Daily
D espatch L td. [ 1929] B .D .L . 1 13 ; and Dr . F . P . Walton in Jou rn .

Comp . L eg. vol . ix , pt . i . 5 S upra , p . 323 .

2 Voet , 47 . 10 . 20 .

5 Tothill v . Foster [1925] T .P .D . 857 .

5 Su tter v . B rown [1926] A .D . at p . 163 per Innes C.J . The

qu estion whether Hu lton v . Jon es [19 10] A .C. 20 can be reconciled

w ith the law of Sou th Afr ica (McKerron , p. 1 75 ) has been re

opened by Newstead v . L ondon Expr ess Newspaper L td . [1940]
1 K .B . 377 .

7 McKerron , p. 1 65 .
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damage ;
1
and (2 ) the tru th of a defamatory statement is

not (it seems) per se a defence in an action for defamation.2

The principal defences to an action for defamation are

the same as in English L aw ; viz . Justification ,

5 Pr ivilege}
and Fair5 Comment . But there are differences of detail .
1 . Ju st ification . It is generally held that tru th in

itse lf is not a justification . It mu st be shown that the

publication of the truth was for the public benefit .

5 The

law of Sou th Africa may perhaps be taken to be settled
in this sense ,

7
though it has been said that ‘

te chnically
it is still an open question whether “ public benefit”is a
ne cessary part of a defen ce of ju stification

’

.

5 Bu t the

tru th of a defamatory statement may be pleaded in m iti

gation of damages.

5 In Ceylon the question seems to

be not merely ‘

te chnically ’

Open
,
for in a case appealed to

the Privy Coun cil
,
Lord Alness, speaking for the Board

said ,
‘

The existing law wou ld appear from the argument

which their Lordships heard to be far from clear and on it

the ir Lordships offer no Opinion ’

.

1 °

2 . Pr ivilege . The only case of absolute privilege cer

tainly admitted by the law of South Africa is the statutory

prote ction extended to spee ches in Parliament and to

papers published by authority of Parliament and its com
mittees .

1 1 Other cases are cases Of qualified privilege , i .e .

1 4Maasdorp, p. 136 (Ceylon ) Wickremanayake V . The Times

of Ceylon ( 1937 ) 39 N.L .R . 547 .

2 McKerron , p. 165 .

5 Johnson V . Rand Daily M ails [1928] A .D . 190 .

2 D e Waa l v . Ziervogel [1938] A .D . 1 12 .

5 M oolman V . Cu ll [1939] A .D . 2 13 .

5 G r . 3 . 36 . 2 ; Voet , 47 . 10 . 9 . S ecus , V .d .K . 803 (L ee , Commen

tary, p . 342 ) and see Kotze, Van L eeuwen , vol. 2 , p. 296 .

7 Botha v . Brink [ 1878] Bu ch . at p. 123 Ceylon law is the sam e .

Chelliah -V . Fernando ( 1937 ) 39 N.L .R . 130 .

5 Toerien v . Du ncan [1932] O .P .D . at p . 145 per de Villiers J .P .

2 L eibengu th V . Van S traaten [19 10] T .P .D . 1203 ; Wi lloughby v .

M cWade 66 .

1 ° Sabapathi v . Hu ntley ( 1937 ) 39 Ceylon N.L .R 396 .

1 1 Pow ers and Pr iv ileges of Parliam en t Act , 19 1 1 , secs . 2 , 8, 29 .

There m ay be other cases .

‘

If the du ty to commun icate a third

party
’

s statem ent to another is absolu te , then it se ems to m e , the

pr iv ilege m u st be absolu te .

’

S ather v . Orr [1938] A .D . at p. 439

per Stratford C.J.
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Other defen ces hardly, if at all, distinguishable from
rixa are retorsion or se lf-defence

,

1
and compensation ,

whi ch rests upon
’

the principle of ‘

tit for tat — paria de

liota mutua compensatione tolluntur .

2 But the essence

of the thing is that words spoken in anger are not taken

seriou sly by impartial hearers any more than words

spoken in jest .

5

The qu estion has been raised whether publication is

ne cessary to ground an action for defamation and has been

answered affirmatively .

2 But the question rests upon a

mis conception . Defamation is an in jury to repu tation ,

which ne cessarily implies publication . I may also have an

action for injury to my fee lings, bu t that is another matter

to be considered below .

From what has been said it will be apparent that if the

foundation of the South Afri can law of defamation is to be

sought in the Roman -Dutch L aw
,
the superstru cture con

sists in very large measure ofmaterial taken from the L aw

of England .

5

Maliciou s prosecution is akin to defamation and shou ld

be governed by the same rules . In Holland private prose
outions for crime were infrequent , and the books speak on

this topic with uncertain voice . The wr iters of the seven

teenth century give some indications that any prose cu tor

who failed to secure a conviction exposed himse lf to an

action for damages . In the eighteenth century it seems

probable that he w ould not have been liable in the absence

of affirmative proof of injuriou s intent . How ever this may

be , the qu estion is merely of historical interest , for the

modern Roman -Du tch L aw has adopted the English law

1 Wilkinson v . Trevett [ 1922] C .P .D . 393 ; Tietze v . Woschnitzok

[1929] S .W.A . 39 .

2 Hall. Cons . v . 81 L achter v . Glaser [19 14] T .P .D . 461 ; Harr is

v . A . C . White Co . L td. [1926] O .P .D . 104.

5 McKerron , p . 198.

2 Ha ll v . Zietsman ( 1899 ) 16 S .C. 2 13 ; Van Vliet
’

s Collection

Agency v . S chreuder [1939] T .P .D . 265 .

5 Som e m ore cases relating to spe cial aspe cts of the law of

defam ation are collected in an Appendix to this chapter .
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of malicious prose cution ,
whi ch requir es the plaintiff to

establish not merely the element ofmaliciou s intention bu t

a lso the absence of reasonable cau se .

1 The same principles

apply to other abuses of legal process su ch as maliciously

instituting civil proceedings .

2

-In Holland and Germany actions for in jurywere brought

very frequently and upon the slightest occasion . By his

statement of claim the plaintiffasked for ‘

amende honora

bel
’

and
‘

amende profitabel
’

.

5 The first was an apology Amende

from the defendant . The second consisted in a sum of2
1

3
1

3
1

2
1

3
1

money to be paid to the plaintiff or applied to the u se of tabel.

the poor . In the modern law the amende honorabe l is no

longer in u se ; the action for damages remains.

The action for defamation is only one aspe ct of the actio Afi
'

ront .

injur iarum ,
which lay also for an ou trage upon a person ’

s

dignity . Thi s is injuri a in the specific sense of contume lia

(Du tch hoon ) . 2 The gist of the action is the aflront . In

the modern law the action for defamation has pushed the

action for affront into the background or ou t of sight . Bu t

it unquestionably exists5 as in Scots L aw ,

5
though it is

not an action which one w ould w ish to see encouraged .

In the Roman L aw an injury to wife
,
child

, or se rvant Injuries

was constru ed as an injury to the husband , parent , or
child, aw.

master .

7 There are Sou th Afri can cases in which an insu lt
to , or defamation of

,
a wife has been he ld to give the

hu sband a cau se of action .

5

1 Corea V . P eir is [1909] A .C . 549 ; McKerron , p . 246 .

2 Boshofi
'

v . Van Zyl [1938] C .P .D . 415 ; Cole
’
s E st. V . Oliver

[1938] C.P .D . 464; (Ceylon ) Cooray V . Fernando ( 1941 ) 42 N.L .R .

329 .

5 G r . 3 . 35 . 2 ; 3 . 36 . 3 ; Voet , 47 . 10 . 1 7 ; V .d .L . 1 . 16 . 4.

2 G rotius distingu ishes hoon an d lastering (G r . 3 . 35 and

Van L eeuw en (4. 37 1 ) does not .

5 Whittington v . Bowles [ 1934] B .D .L . 142 ; M u lock-Bentley v .

Cu rtoys [1 935] O .B .B . 8; Wa lker v . Van Wezel [1940] W.L .D . 66 .

5 M ackay V . llc ankie , 1883 , 10 R . 537 .

7 Inst . 4. 4. 2 ; and see G r . 3 . 35 . 6 and Voet , 47 . 10 . 6 .

5 Banks V . Ayres ( 1888) 9 N.L .R . 34; Jacobs V . M acdona ld

[ 1909] T .S . 442 . In the Ceylon case of Appu ham i V . K ir iham i

( 1895 ) 1 N.L .R . 83 it was sa id that a father is not entitled to su e

for w ords defam atory of his daughter , although he m ay have felt

pa in ed anddistressed. See alsoM i ller v . A brahams [19 l8] C .P .D . 50 .
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4. Wrongs against the dom estic r elations . An

action for damages lies against an adulterer , whi ch is
usually, bu t not necessarily ,

combined w ith the action for
divorce against the gu ilty spou se ,

1 but no action for

damages lies against a guilty wife or husband .

2 In the

action against the adu lterer the hu sband may claim not

only sentimental , bu t also patrimonial , damages ; the first
‘

on the ground of the injury or contumelia inflicted
’

upon
him

,
the se cond ‘

on the ground of the loss of the comfort
,

society , and servi ces of his wife ’. Ifhe condones his wife ’

s

adultery and continues to live with her
,
the se cond ground

of damage falls away , bu t not necessarily the first . The

measure of damages (if any ) re coverable under this head
depends upon the circumstances .

5 Whether an injured wife
can main tain an action for damages against a female co -re

spondent remains un certain . The decisions are confli cting.

‘1

Apart from adu ltery a husband has an action against one

who in bad faith depriveshim of the consortium ofhis wife

(abdu ction—harbour ing) .
5 Whether a wife has an action

for the loss of the society ofher hu sband must be regarded

as an Open question .

5 A father (semble) has an action

against one who in bad faith takes from him his child .

7

5 . Br each ofa S tatu tory or Comm on Law Du ty . In

e ither case the person committing the delict is liable to

an action at the su it of any one of the public who has

sustained special damage in consequen ce .

5 Thus it is the
duty of a gaoler to keep safely every prisoner lawfu lly

confined . If he illegally allows his prisoner to escape he is

1 G r . 3 . 35 . 9 ; Norton V . Spoon er ( 1854) 9 MOO . P .C.C. 103 ;

Su tclifi
‘
e v . Su tclifi

'

e [19 13] T .P .D . 686 ; Viviers v . Kilian [1927]
A .D . 449 .

2 Ex parte A .B . [19 10] T .S . 1332 .

5 Viviers v . Kilian , ubi sup .

2 McKerron , p. 1 61 .
5 Union Govt. V . Warneke [19 1 1] A .D . at p. 667 ; (Ceylon ) D e

Silva V . De Silva ( 1925 ) 27 N.L .R . 289 .

5 McKerron , p. 164; recently de cided affirmatively by Black

w ell J. in Rosenbaum V . M argolis , 1944 ( 1 ) P .H. , B . 33
7 The theft of a filiu s or of a slave constitu ted the crim e of

plagium which w as severely pun ished . Voe t , 48. 15 . There is a

strange w ant of au thority for a civ il action .

5 Begemann V . Cirota [1923] T .P .D . 270 (action by . shopkeeper

against hawker for illegal trading in breach of statu te ) .
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understood not contumelia
,
bu t wrongful intention

, as in

the actio legis Aqu iliae .

1 Like the action for mali ciou s
prosecu tion it is an importation from English L aw . It is

not an actio injuiiarum .

2

It has been
”

said above that a man is liable for intended

wrongs, and for negligence whi ch cau ses damage . Are

there also cases in which his liabilitymu st be stated higher ,
viz . as an absolute duty not to cause in jury even in cir

cumstances whi ch exclude dolu s and culpa ? A man
’

s lia

bility for m ischief done by his anim a ls is of this character .

If my dog bites you , you may obtain damages withou t

proof of scienter or of negligence .

5 It is doubtful whether

there is any other case of absolu te liability .

4 There are

cases in which the duty of taking care is very high and the

liability for care lessness proportionate ly great . But these

fall under the head of negligence and conform as a ru le

to English L aw .

5

1 G . A . E ichardt L td . V . The Friend Newspapers L td . [19 16]
A .D . 1 ; Van Zyl V . African Theatres L td. [1931] C .P .D . 6 1 .

2 Brodell V . P ienaa r [1924] C .P .D . 203 .

5 O
’

Ca llaghan N. O . v . Chaplin [1927] A .D . 3 10 ; S . A . l ys .

and Harbou rs v . Edwards [1930] A .D . 3 ; Gr eydt-Ridgeway v .

Hoppert T .P .D . ( 1930 ) 1 5 P .E .J. 14; M ehnert V . M orr ison [1935]
T .P .D . 144; Smith v . de Smidt [1937] T .P .D . 8; Brown v . L a ing

[1940] E .D .L . 75 ; Batchoo v . Crick [1941] N.P .D . 19 (noxa capu t

sequ itur unknown to the m odern law ) . For the Rom an Law see L w,

E lements ofRoman L aw , sec . 626. Note that in M owbray V . Syfret

[1935] A .D . 199 the cause of action was n egligen ce , not pauperies .

2 The actio de pastu pecorum (Voet , 9 . l . 1 ) m ay have implied

culpa . In any case it has been supe rseded in Sou th Afr ica by the

Pounds Acts . McKerr on , p. 243 ; KockV . Klein [1933] C .P .D . 194.

The Ju dicial Comm ittee can scar cely be supposed to have in cor

porated the ru le in Rylands V . Fletcher in to the law ofSou thAfr ica

by Eastern ck S . A . Telegraph Co . L td . v . Cape Town Tramways

Co . L td. [ 1902] A .C . 381 . See Un ion Govt. V . Sykes [ 19 13] A .D .

at pp. 1 6 1 , 169 . In B ingham V . Johannesbu rg City Counci l [ 1934]
T .P .D . 30 1 Solom on J . regarded Rylands v . Fletcher as a case of

nu isance . Bu t nu isan ce and Rylands v . Fletcher are distinguish

able . Salmond , p . 602 ; Winfield, Torts p. 5 38. The rul e in

Rylands v . F letcher has b een held to be in force in Ceylon . S ubaida

Umma v . Wadood ( 1927 ) 29 N.L .R . 330 .

5 Natal Act , No . 3 of 1905 , in the case of an action for dam ages

susta ined from fir e occasioned by a railway engin e , throws upon

the defendant the onu s of disprov ing negligence . For the general

law as to damage by fir e see G r . 3 . 38. 2 and L ee , Com/menta ry,
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Who are liable for delicts . Any person is answerable forWho are

able for
his wrongfu l acts if he had inte lligence to un derstand that delicts .

he was doing wrong . This excludes insane persons and

young children .

1 All persons who have in any way au thor

ized
,
instigated , or assisted in the

'

comm ission of a wrongful

act are liable .

2 Masters and principals are answerable for

the wrongfu l acts of the ir servants or agents au thorized

by them or committed in the course of their service or

employment .

5 This applies whether the master or em

ployer is an individual or a corporation .

5 But an employer
is not , as a ru le ,

liable for the delicts of ‘

an independent
contractor ’. 5 Ratification of the act of a subordinate is
equ ivalent to a prior command .

5 Fathers are not, as su ch ,

answerable for the delicts of their childr en
,

7
nor husbands

for the delicts of the ir w ives .

8

ad loc . ; Voet , 9 . 2 . 19—2 1 ; M cLaughlin V . Koenig [1928] C .P .D .

102 ; Van Reenen V . G lenlily [1936] C .P .D . 3 15 . Stringent pre cau

tions are ca lled for in regard to fir e -arms . Roddy V . Ohlsson
’

s

Breweries L td . [1907] T .S . 125 .

1 G r . 3 . 32 . 19 ; Voet , 9 . 2 . 29 ; 47 . 10 . 1 . As to the effect of

drunkenn ess see Voe t , ibid. Min ors who have reached years of

discretion are liable . Collinet V . L eslie ( 1907 ) 17 C .T .R . 1 10 .

2 G r . 3 . 32 . l l ; M cKenzie v . Van der M erw e [19 17] A .D . 41

Mou ton v . B ecket [19 18] A .D . at p . 190 .

5 Mkize V . M artens [19 14] A .D . 382 ; Est. van der Byl v .

Swanepoel [1927] A .D . 141 Un ion Govt. v . Hawkins , 1944(2 ) RH
J . 10

2 Hou ldswor th v . City of Glasgow Bk. ( 1880 ) 5 A .O. at p. 326

per L ord Selborn e , who adds the w ords
‘

provided that the act

done is w ithin the scope of the corporate pow ers
’

. This ra ises a

con troverted qu estion , v iz . whether a corporation can be he ld
liable for a delict committed by one of its servan ts in the course

of an undertaking which is u ltra vires the corporation . See Tram
way Workers Union v . Heading [1938] A .D . 47 ; Sou th African
Bazaars L td. v . Nationa l Un ion of Distribu tive Workers [1939]
N.P .D . 79 ; McKerron , p. 1 16 .

5 Colon ia l M u tua l L ife A ssu rance v . M acdona ld [193 1 ] A .D .

412 ; Dukes v . M arthinusen 12 .

5 Whittaker V . Roos ck Bateman [19 12] A .D . at p. 1 13 .

7 G r . 3 . 1 . 34; Voet , 9 . 4. 10 V .d .K . 476 . Bu t note the applica
tion of the principle

‘

qu i prohibere potest , tenetur
’

; Philpott v .

Whitta l, Elston , and Crosby ck Co . [1907] E .D .C. at p. 207 and
a father m ay be liable if a . relation ofm aster and servant existed
be tw een father and son . Andrews V . L evy [1930] S .R . 10 1 .

5 V .d .K . 225 Pretoria M unicipality v . Esterhu izen [1928] T .P .D .

at p. 682 ; (Ceylon ) Ord. No . 18of 1 923, se c . 5
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Every co -de linquent is liable in solidum
,

1 but if one

makes satisfaction the others are discharged2 and cannot
be called upon to contribu te .

5 An unsatisfied judgment

against one is no bar to an action against another .

Who may su e . In general , any person who is injured
by a delict may maintain an action for damages , but in
cases of nu isance whi ch cau se inconvenience or discomfort

merely without pe cuniary damage ,
the only remedy is

by w ay of interdict .

5 Corporations may sue for wrongs
against property and for defamatory statements which

affect them in their trade , business, or property .

5 No

action for delict lies between hu sband and w ife married

in community ; whether between spouses not so married

is not free from doubt .

7

In litigation insane persons are represented by the ir
curators ; m inors and married women (when the marital

power is not excluded ) are represented or assisted by the ir

guardians or hu sbands .

5

An action in delict directed to patrimonial damages

is actively and passive ly transm issible to (he irs or ) per

sonal representatives .

5 An action directed to sentimental

damages is not transmi ssible actively or passively, until

1 G r . 3 . 32 . 15 ; Naude and Du P lessis V . M ercier [19 17] A .D .

at p. 38. Bu t when a pla in tiff in an action for in jur ia claim s

sent im en tal , n ot patr im on ial, dam ages, it m ay be that different

dam ages w ill be assessed by the Cour t according to the blam e e

worthin ess of the various co -delinqu en ts . Gray v . Pou tsma [19 14]
T .P .D . 203 .

2 G r . 3 . 32 . 15 ; Voe t , 9 . 2 . 12 ; Grek v . Jankelow itz [19 18]
C .P .D . 140 . Voet lim its his statem ent to actio re i pe rsecu toria

and this seem s to accord w ith m odern practice . Cf. Toer ien v .

Duncan [ 1932] O .P .D . at p . 203 .

5 Voet , 9 . 2 . 20 (ad fin ) ; Gray V . Pou tsma , ubi sup . at p . 2 15 ;

Naude and Du P lessis V . M ercier [19 17] A .D . 32 ; (Ceylon ) Wahidu

Marika r V . Sahidu Marikar ( 1930 ) 32 N.L .R . 1 1 1 .

2 Nata l Trading Co . V . Inglis [1925] T .P .D . 724.

5 McKerron , p. 22 1 .

5 G . A . E ichardt V . The Fr iend Newspapers L td . [19 16] A .D . at

p. 5 ; Hoogendoorn v . Fouche [1933] C.P .D . 560 ° McKerron , p . 169 .

7 M ann v . M ann [19 18] C .P .D . 89 ; McKerron , p . 97 .

5 McKerron , pp. 96, 97 ; Harms V . M a lherbe [ 1935] C.P .D . 167

(married w om en ) .
2 G r . 3 . 32 . 10 ; Voet , 9 . 2 . 12 .
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wrong , or accepted a r isk with knowledge and appreciation

of the circum stances .

1

M easure of damages . The distinction between senti
mental and patrimonial damages has been explained
above . Exceptionally, the damages awarded are exem

plary or nom inal . Exemplary damages are sentimental

damages enhan ced to punish the defendant for particu
larly injur iousmi scondu ct . Nom inal damages are damages
awarded where a r ight has been infr inged but no actual

damage incurred . The Sou th African cour ts have shown
a marked disinclination to give nominal damages except

when the plaintiff’s right is challenged by the defendant
and the action , though in form one for damages, is actu

a lly brought to establish a r ight .

2 In all cases in which

actual damage is the gist of the action it is essential that

the damages (or , more precisely, the damage ) should not

be too remote ,
5 i .e . that the loss to the plaintiff which

forms the basis of the assessment shou ld be connected not
too remotely with the wrongfu l act or om ission alleged .

Whether the test of remoteness is ‘ foreseeability or direct

consequ en ce ’

remains for the present an Open qu estion .

2

We have seen that in case of injury to the person

physical pain and disfigurement are taken into account

in assessing the damages
,
but no allowance is made for

mental suffer ing and anguish unless it affe cts the victim ’

s

health .

5 Thi s is in substantial conform itywith English Law .

1 ‘

Volenti non fit in jur ia .

’
Dig. 47 . 10 . 1 , 5 ; Voet , 47 . 10 . 2 ;

Waring ck Gillow L td. V . Sherborne [1904] T .S . 340 ; Na tionalM eat

Suppliers (P ty)L td. V . Cape Town CityCou ncil [1938]C.P.D . atp. 504.

2 Edwards v . Hyde [1903] T .S . at p . 387 Richmond v . Chadwick

[1927] N.P .D . at p. 94; Ramp ersad V . Goberdu n [1 929] N.P .D . 32 .

5 Voet , 9 . 2 . 16 if. I/uyt V . M organ ( 19 15] B .D .L . 142 ; Anderson

v . Van der M erwe [1921] C .P .D . 342
2 Transv. Provincia l Administrati on v . Coley [1925] A .D . at

p. 26 per Inn es C.J. ; Venter V . Smit [1927] C .P .D . 30 ; Foster v .

M oss and D ell [1927] E .D .L . at p . 2 17 ; Coetzee V . S . A . l ys .

[1933] C .P .D . at p . 574. The implications of In re P oleni/is [192 1]
3 K .B . 560 have not yet left the ir m ark on the law of Sou th

Africa . Se e the cases last cited and McKerron , p. 13 1 .

5 For recent English cases see Salmond p. 344, and for an

interestingAu stralian case , Chester v . M unic . Council ofWaverley,
see 55 L .Q.R . p. 495 .
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Quasi -delicts .

1 Under the title of Obligationes quasi ex Quasi.
de licto the Institutes of Justinian mentions the following 5511555

cases of liability : ( l ) the occupier of a house or room fr om

which anything is thr own or poured down on a way in

common u se so as to do damage to a person passing or

standing beneath (actio de effusis vel dejectis) ;
2

(2) the

occupier of a house who keeps something placed or su s

pended which may fall on someone passing or standing

on the road beneath (actio positi au t suspensi ) ;
5

(3) the

keeper of a ship
,
tavern

,
or stable on whose prem ises a

theft is committed or damage done by persons in his

employ (actio de damno in nave au t caupona au t stabu lo

facta) .2 These may be regarded as cases of absolu te llahi

hty or (which comes to the same thing) as cases in which

the law draws an irrebuttable inference of culpa and of

consequ ent liabili ty .

5

Actions of thi s class are actively, but not passively ,

transm issible .

5

L imitation ofA ctions . Actions arising out of delict were Limita

u sually prescribed by the lapse of thirty years, but actions 2
5

3303
2

.

for verbal or wr itten injur ies7 by the lapse of one year

from the time when the injured party had know ledge of

the wrong . The law as to limitation of actions now

1 G r . lib . iii , cap. xxxv iii ; Van L eeuw en , lib . iv , cap . xxx ix .

2 Inst . 4. 5 . 1 ; D ig. 9 . 3 . 1 ; 44. 7 . 5 . 5 ; Transvaa l andRhodesian

Esta tes L td. v . Golding [19 17] A .D . at p . 28; of. Colman V . Du nbar

[1933] A .D . 141 .

5 Inst . loc . cit . ; G r . 3 . 38. 5 ; V .d .K . 810 ; and see Rechts . Obs . ,

pt . 1, no . 98. Contrary to the Roman L aw , R .
-D .L . only gave

an action in case of actual inj
2 In st . 4. 5 . 3 ; G r . 3 . 38. 9 ; V .d.K . 81 1 . In the case of inns the

liab ility extended to the acts of perm anent residents . Dig. 47

5 . l , 6 . For all practical purposes the ground is covered by the

contractu al liabili ty m ention ed above , p. 3 19 . Dcnges, The I/ia

bility for safe carriage of Goods in Roman -Du tch L aw , pp . 25—6,
considers the diflerences betw een the tw o actions .

5 Bu cklan d , Textbook, p. 598, n . 22 . An other case of quasi
delict was

‘

si judex litem su am fecer it Inst . 4. 5 pr . The su bject
of ju di cial liability in the m odern law has been tou ched on above .

5 Inst . 4. 5 . 3
7 G r . 3 . 35 . 3 (and G roen . ad 3 . 36 . 4; Voet , 47 . 10 . 1 7

(adfin . ) and 2 1 Van L eeuw en , 4. 37 3, and Kotze’s note ; Beukes
v . Coetzee ( 1883) 1 S .A .R . 7 1 .
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depends for the most part upon statute . By the (Union )
Prescription Act

,
1943

,
actions for defamation are pre

scribed by a period of one year , and actions for damages

other than those for which another period is laid down

in the Act by a period of three years .

1

APPENDIX

ADDITIONAL CASES ON THE LAW OF DEFAMATION

Privilege . McL ean v . Murray [1923] A .D . 406 (communica

tion of Town Councillor to Coun cil) ; King v . Neale [1936]
E .D .L . 236 (Town Councillor ) Van Leggelo v . Argus Printing

Co. [1935] T .P .D . 230 (newspaper report of judicial proceed
ings) ;Hcarson v . Natal Witness L td. [1935] N .P .D . 603 (report
of speeches in Parliament ) ; Molepo v . Achterberg [1943] A D .

85 (common interest) .
Abuse ofprivilege . M iddler v. Hamilton [1923] T .P .D . 441

Rose v . Brewer [1933] C .P .D . 49 Finn v . Joubert [1940] C .P .D .

130 .

Justification—public- interest. Lyon v . Steyn [1931] T .P .D .

247 Bayer v. Bayer [1937] S .W.A . 73 .

Rixa . Conway v . Westwood [1936] N .P .D . 245 .

Retorsion . Read v . Pyper [1935] S .W.A . 16 .

Assessment ofdamages . Salzmann v . Holmes [1914] A .D . 471 .

M itigation of damages . Cressey v . African L ife Assurance
Soc . L td. [1917] A .D . 605 ; Nathan and Schlosberg, Law of
Damages, p . 155 .

The provinces ofjudge and jury (or ofjudge deciding issues
of fact) . Richter v. Mack [1917] A .D . 201 M iddellandsche

Nationale Pers v . Stahl [1917] A .D . 630 .

Words defamatory per se . Holdt V . M eisel [1927] S .W.A . 45 ;

Glass v . Perl [1928]T .P .D . 264; Yates v . MacRae [1929] T .P .D .

480 . Helps V . Nata l Witness L td. [1937] A .D . 45 ; Brill v .

Madeley[1937] T .P .D . 106 ; Smithv . E lmore [1938] T .P .D . 18;

Whitlockv. Smith [1943] C .P .D . 321 (
‘

you are a liar ’

) Mcosa v .

Duma , 1944 ( 1 ) P.H. , J. 4

Words not defamatory per se . Richter v . Mack
,
ubi sup . ;

Hardaker v. Tjabring [1927] N .P .D . 145 ; Wallach
’

s L td. v.

1 Sec . 3
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PART III

OBLIGATIONS ARISING FROM SOURCES OTHER
THAN CONTRACT AND DELICT

WE have spoken of obligations arising from contract and
of obligations arising from de lict . It remains to refer to a

residuary group of obligations whi ch it is customary to
describe as qu asi- contractu al . This embra ces a variety of

cases in which the law , in order to secure fair dealing

between persons who are brought into relation with one

another
,
makes one the creditor of the other in respect of

a spe cific act or forbearance ,
thereby creating a vinculum

juris
,

between them . We mu st not , perhaps, extend the
phrase quasi- contractual obligation ’

, so as to include ties

arising ou t of the domestic relations, su ch as those existing

between hu sband and wife or parent and child
, so far as

they are capable of legal enforcement .

1 But apart from

these there are many relations between persons which give

r ise to obligations created not by agreement or by wrong

bu t by operation of law . Thus, where one person has been
inequ itably enr iched at the expense of another the law

imposes a duty ofmaking compensation . Nam hoc natura

aequum est neminem cum alteriu s detr imento fieri locu

pletiorem .

2 In accordance with this principle enrichment

withou t cau se ,
or from an unju st cau se

,
constitu tes a fre

qu ent sou rce of qu asi- contractu al obligation . Thus , where

m oney has been paid under reasonable error of fact to a

person not entitled ,
5
or under protest as a means of

obtaining possession of property or the recogni tion of a
1 See Sohm

’

s Institu tes ofRoman L aw , translated by J . C . L edlie ,
3rd cd . , p . 308, n . 1 , and pp. 358—9 .

2 D ig. 12 . 6 . 14; supra , p . 47 ; Van Rensbu rg v .

’

S traughan

[19 14] A .D . at p. 329 ; Urtel v . Jacobs [1920] C .P .D . at p . 493 ;

P retor ius v . Van Zyl [1927] O .P .D . 226 ; Gorfinkel v . M i ller [193 1]
C .P .D . 25 1 . See The Doctrine ofUnjustified Enrichment, Gu tteridge
and Dav id, Cambridge L aw Journal, 1934, p. 204; UnjustifiedEn
richmen t,Mr . Ju stice A . J . McG regor , 55 ( 1938) pp . 4, 167 .

5 Inst . 3 . 27 . 6 ; G r . 3 . 30 . 4; Voet , lib . x ii , tit . 6 ; Un ion Govt. v . .

Nat. Bank ofS . A . [192 1 ] A .D . 12 1 ; 3 Maasdorp, chap. 34.
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right1 (indebiti solu tio) , an action (condictio indebiti ) lies
for its re covery ,

and there are many other cases
, which can

be referred to the same general head .

2 Another case in

which an obligation is said to arise quasi ex contractu is

negotiorum gestio ,
5 whi ch occurs when a . person withou t

previous mandate has managed another ’s affairs
, or

rendered him some other service ,
not mere ly as an act of

kindness, bu t in circumstances apt to create a legal rela

tion .

2 In su ch case the volunteer (negotiorum gestor ) is
bound : (a ) to manage the affairs of his principal w ith

exacta di ligentia ,

5
and (b) to render account ofhis adm inis

tration ; the principal (dom inu s negotiorum— dom inus rei

gestae ) is bound to indemnify the agent in respect of ex

penses and liabilities u sefu lly incu rred . Other cases of

qu asi- contractual obligation are su ch as exist betw een

co - owners, coheirs, he ir and legatee ,
executor and legatee

,

guardian andward
,
fidu ciary and fideicommissary and the

duty of a surviving spouse , party to a mutu al will under

which su ch spouse has accepted a benefit , to recognize and

give effect to the w ill of the fir st -dying spou se has been

assigned to the same class of obligation .

5

1 Un ion Govt. V . Gowar [19 15] A .D . 426 ; Wilken V . Holloway
[19 15] C .P .D . 418.

2 For the action to recover m on ey paid upon a considera tion

which has fa iled (condictio cau sa data , causa non secu ta ) , in Scots
Law , see Cantiare S an Rocco S . A . V . Clyde Shipbu ilding and

Engin eering Co . [1924] A .C. 226, and n ow in English L aw the L aw

Reform (Fru strated Contracts) Act , 1943 (6 7 G eo . 6, c .

5 G rot . lib . 3 , cap . 27 ; Voet , lib . iii, t it . 5 , V .d .L . 1 . 15 . 15 ;

Bu ckland, Textbook, p. 537 ; 3 Maasdorp, chap. 33 ; Klug v .

Penkin [1932] C .P .D . 40 1 ; Williams
’

Est. V . M olenschoot [1939]
C .P .D . 360 ; (Ceylon ) Thangamma V . Ponnamba lam ( 1943 ) 43
N.L .R . 265 .

4 D ig. 10 . 3 . 14, 1 .

5 Inst . 3 . 27 . 1 . Bu t Van L e euw en (Cens . F or . 1 . 4. 26 . 3 ) thinks
that the degree of diligentia which can be dem anded of the gestor

var ies w ith the c ircum stances . L awr ie v . Un ion Govt. [1930]
T .P .D . 402 .

5 Rosenberg v . Dry
’
s Exore . { l 9 1 1 ] A .D . at p. 695 ; Receiver of

Revenue , Pretor ia V . Hancke [19 15] A .D . at p. 74.
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BOOK IV

THE
‘

LAW OF SUCCESSION

IN this book we shall speak of the devolution of property
upon death ,

under the two titles of testamentary and

intestate su ccession . Bu t first it will be convenient to

preface some remarks on su ccession in general .

I

SUCCESSION IN GENERAL

IT is familiar kn owledge that , according to the pr inciples

of Roman L aw , the he ir , whether testamentary or in

testate , until the time of Justinian w as, and under that

emperor ’s legislation m ight be ,
the universal su ccessor of

the de ceased .

1 As su ch
,
he assumed the dead man

’

s rights

and liabilities, the latter in fu ll and withou t reference to

the sufficiency of the assets . Hence the phrase ‘ damnosa

hereditas meaning a su ccession which involved more loss

than gain to the acceptor . Further , in the early law ,
the

fam ily-he ir , if the paterfam ilias had not excluded him by

testament , cou ld not refuse the inher itance ,
which vested

in him immediately upon the death of his ancestor . For

this reason he was known as
‘ heres suu s et necessar ius ’

.

His liability in this regard was the same , whether he was

institu ted he ir in his ancestor ’s will , or left to su cceed upon

an intestacy .

2 In the matur ity ofRoman L aw ,
however , he

m ight abstain from the inheritance (beneficium abstinendi ) ,
3

and so avoid liability . Bu t if he intermeddled with the

estate ,
he

‘

su stained the person ’ of the deceased , and

su cceeded not only to the benefits of the inheritan ce , bu t

a lso , withou t lim it , to its burdens .

2

The
‘

extraneu s heres that is, anyone who was not suus
1 Dig. 50 . 17 . 62 : (Jul ianu s ) Hereditas n ihil aliud e st qu am su c

cessio in universum jus qu od defun ctus habu erit .

2 G irard, p. 843 .

5 Inst . 2 . 19 . 2 ; D ig. 29 . 2 . 57 .

2 Inst . 2 . 19 . 6 ; Cod. 6 . 30 . 22 , 14.
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et ne cessarius, was, or iginally ,
in a better position . So

soon as the testator di ed , the inheritance was said to be
‘ delated ’

to the heir ,

1 bu t he need not accept un less he

pleased . If he neither accepted nor acted as he ir (pro

herede gerere) , be incurred no liability . If he accepted or

acted as heir , he was said to ‘

enter upon ’

the inheritance

(adire hereditatem ) , and from that moment w as in the posi

tion of a universal su ccessor . It might happen that the

heir hesitated to enter , apprehensive that the inheritance

m ight prove ‘ damnosa ’

. In su ch case the creditors of the

estate or the he ir himse lf w ou ld apply to the praetor to fix

a
‘

spatium deliberandi ’,
2
a period w ithin whi ch he must

accept , ifhe meant to do so . If at the end of the time fixed

he had fa iled to accept , he was treated by the praetor as

having refused the inheritance , whi ch was then offered or

delated to the person (if any ) next entitled . Su ch was the Changed
law until the time of Justinian . But that emperor ’s legis 5195

1

36
5 11

lation gave the heir the choice of alte rnatives .

5

( 1 ) He heir in

m ight enter at once , subje ct to the benefit of inventory lam

Ju‘”m '

(beneficium inventarii ) . If he did so , he was liable not as Systim
universal su ccessor , but only to the extent of the assets .

This was a change of far -reaching conse quence .

‘

It was
’

,

as Dr . Hunter observes, ‘

a bold and su ccessful stroke to

convert the heir into a mere official , designated by the

de ceased for the purpose of winding up his affairs and dis

tributing his property . The he ir was now a mere executor ,
wi th the privilege of being residuary legatee .

’2
(2 ) Ifhe did

not choose to take advantage of the procedure by inven

tory ,
he might , as under the old law

,
claim the spatium

deliberandi . In that event
, under Justinian

’

s system ,
if

he did not expressly repudiate the inheritan ce w ithin the
time allow ed , he was deemed to have accepted . An accep

tance or repudiation , once made , was irrevocable except by

1 i .e . if in stitu ted imm ediately and un conditionally . D ig. 50 . 16 .

15 l :Delata hereditas in tellegitur quam qu ispossit adeundo consequ i.
2 i .e . to give the he ir the option ofaskingfor it , or ofallow ing the

creditors to realize the estate . G aius . 2 . 1 67 ; D ig. 28. 8. 5 pr .

5 Inst . 2 . 19 . 5 and 6 ; Cod . 6 . 30 . 22, 14a (ge
'

mini trarnites ) .
2 Hunter , Roman L aw (3rd p . 755 .
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a m inor , who m ight obtain from the praetor restitu tio in
integrum .

The Dutch L aw follow ed the Roman L aw wi th modifica

tions . There was no necessary he ir and consequ ently no

need to invoke the beneficium abstinendi .

1 The benefit of

inventory and the spatium de liberandi w ere retained
,
at

least in name .

2 In the m odern law of South Africa and

Ceylon these institutions are wholly disu sed .

5

No department of the Roman -Dutch L aw is more

thoroughly penetrated by the Roman tradition than that

of testamentary su ccession . The institution was unknown

to early Ge rmani c L aw .

2 The whole law of testaments
,

therefore
,
is derived from fore ign

,
namely from Roman

,

sources, and prin cipally through the channel of the Canon

L aw . As to the intestate he ir— though ascertained in

accordance with ru les of cu stomary
,
not of Roman

,
origin

—once determ ined
,
he is in the same position as the he ir

instituted by testament . In the later stages of the Dutch
L aw

,
as in the Roman L aw

,
both the

'

one and the other w ere

universal su ccessors of the deceased .

5 In all continental

systems of law the heir is still a universal su ccessor . In

English L aw the universal su ccessor is unknown . In his

place w e find an execu tor or administrator charged with

the duty of applying the dead man
’

s personalty (now his

whole estate ) in paym ent of debts and ofmaking over the

surplus to the persons entitled under the will or upon

intestacy .

Testamentary executors were not unknown to the law of

Holland
,
but their functions were confined within narrow

lim its . They were ,
in fact

,
as Van der Keessel5 observes,

‘ procur ators appointed by the testator to manage his

funeral
,
to recover what is due to him ,

to pay legacies and
1 G roen . de kg. abr . ad In st . 2 . 19 . 2 .

2 The A cte van B eraad differed m ate rially from the spatium

deliberand i . V .d .L . 1 . 9 . 9 .

5 Fischer v . L iqu idators Un ion Bk. ( 1890 ) 8S .C . at p . 53.

2 Tac itu s , Germania , cap. 20 ; Fockem a Andreae , Het Oud

Neder landsch Bu rgerlijkRecht, vol . ii, pp . 3 13 fi . ; G r . 2 . 14. 2 .

5
'

G r . 2 . 14. 7 .

5 V .d.K . 323 ; V .d .L . l . 9 . 10 .
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trator ) appointed by the Master of the Supreme Court}
and the heir ab intestato is in the same position as ifhe had

been appointed legatee by will . The Master also appoints

an executor dative, if the testator has omitted to nom inate

an executor (the administrator cum testamento annexe of

English L aw ) , or if for any reason the nominated exe cu tor

does not act . The estate of the de ceased does not vest in

the heir , as in Roman L aw ,
bu t in the executor , testa

mentary or dative .

2 Adm ini stratorsare not unknown to the

law of South Africa . The ir functions are to some extent

those of the English trustee .

5 Since the administrators ( if

any ) appointed by a will are u sually also the execu tors, it

may be a matter of some difficu lty to draw the dividing

line between their distin ct functions .

4

The he ir
,
having been redu ced in the modern law to this

entirely se condary position ,
it is matter of indifference

whether a testator does or does not institute an he ir by his

will . The institution of the he ir , whi ch was once capu t et

fundamentum testamenti is no longer a ne cessary forma

lity .

5 Consistently with this
,
aga in contrary to the Roman

L aw
,
a man may die partly testate ,

partly intestate .

5

What he fails to dispose of by will goes to his intestate
su ccessor .

7 In Roman L aw it would have gone to the

instituted he ir by accru al .8 But there is a presumption
1 Admin istration of Estates Act , 19 13, see . 34.

2 Fischer V . Un ion Bank L iqu ida tors ( 1890 ) 8 S .C. 46 ; Krige V .

S coble [19 12] T .S . 814.

5 Hiddingh V . Denyssen ( 1885 ) 3 S .C. at p . 441 .

2 For the distinct functions of execu tors and adm in istrators see

Adm in istration of Estates Act , 19 13, sec . 6 1 ; Registrar of Deeds

(Nata l) v . Est. Shaw [1928]A .D . 425 ; TheM aster v . Ocean A ccident

Corp . L td . [1937] C .P .D . 302 .

5 V .d .K . 290 . This is expressly enacted for Natal by L aw , No . 2

of 1868, sec . 4.

5 Voet , 28. 1 . 1 ; 28. 5 . 26 .

7 V .d .K . 309 , 322 .

5 Voet , 29 . 2 . 40 : Ju s accrescendi, qu atenu s Roman i jur is sub

tilitatibu s nititur , inter coheredes locum non habet . See , how

ever , this passage . G rotius (2 . 24. 19 and 2 . 26 . 4) m erely follow s

the Rom an Law . Van der L inden says ( 1 . 9 . 6) that the jus
accrescendi applies, unless each of the he irs is appointed to a

separate portion . Voet (ubi sup . ) and Schorer ad G r . 2 . 26 . 4m ake

the qu estion depend upon the in tention of the testator . See also

Van L eeuwen , 3 . 4. 4 (and Decker ad too. ) and 3 . 6 . 8; V .d.K .
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against intestacy ,
and if a man makes a will disposing of

his property, the presumption is that he intends to dispose
of all his property .

1 Ifhe disposes of a u sufru ct of property

but not of the corpus there is a presumption that the
legatee of the usufru ct is also legatee of the corpus .

2

It is common to testamentary and to intestate su cces Collatio

sion that a child or grandchild of the de ceased claim ing to

share in the estate may only do so on condition of bringing

into accoun t property rece ived from the deceased during

his lifetime
‘

for the advancement of the ir marriage ,
business or merchandise ’

.

5 The Romans call this process of

accounting collatio bonorum . The Dutch call it inbreng.

2

Bu t the beneficiary was under no obligation to account .

If he elected not to claim
,
he was entitled to retain what

he had received . Collation wasmade for the benefit of the
other heirs and of a surviving spouse marr ied in commu

nity .

5 If strangers had been institu ted along with descen
dants they ne ither made collation nor benefited by a

collation made by others, i .e . they took what the will

gave them , neither less nor more .

5 According to Voet ,
whose view has been adopted by the Appellate Division ,

the Roman -Dutch L aw (contrary to the Roman L aw ) re

qu ires also collation ofdebts whi ch are of su ch a nature as

to
‘ involve an actual depletion of the ancestral estate in

favour of a descendant ’ .

7

326 Parker v . Est. Fletcher [1932] C.P .D . 202 Reidv . Admors . Est.

Reid [1932] W.L .D . 30 ; Winstan ley V . Barrow [1937] A .D . 75 ;

Winn N. O . V . Oppenheimer [1937] T .S . 9 1 .

1 Havemann
’

s A ssignee V . Havemann
’

s Exor . [1927] A .D . at

p. 476 .

2 Van Caller v . Henny [1929] C.P .D . 244.

5 PD . Art . 29 ( 1 G .P .B . G r . 2 . 1 1 . 13 ; 2 . 28. 14; Voet , 37 . 6

Van L eeuw en , lib . iii, cap . xv i Jooste V . Jooste’s Exore . ( 189 1 ) 8S .C.

288; (Ceylon ) S ellasamy v . Kaliamma ( 1944) 46 N.L .R . 76 ; 61

T .L .R . 99 S aram v Thiru chelvam ( 1945) 46N.L .R . 145 .

2 S upra , p. 7 1 , n . 5 . In English Law this is called
‘

bringing
in to hotchpot . It only applies ip soju re in the event of intestacy .

5 G r . u bi sup .

5 Voet , 37 . 6 . 6—8.

7 Est. Van Noorden v . Est. Van Noorden [19 1 6] A .D . 175 . There

w as a difference of opin ion am ongst the Du tch jurists . E . M .

Meyers in Tydskrif, 1939 , p . 130 . The French Code (Ar t . 829 )
reta ins the collation of debts (rapport des dettes ) . The Du tch Code
does not . Veegens

-Oppenheim , vol. ii, p. 446.

norum .



II

TESTAMENTARY SUCCESSION

Contents IN thi s chapter we shall consider . ( 1 ) how w ills are made ;

21
5

233. (2 ) what may be disposed of by will (3) who may make a

will ; (4) who may take under a w ill ; (5 ) who may witness

a will ; (6) restrictions on freedom of testation ; 7 ) institu

tion and substitu tion of he irs ; (8) legacies ; (9 ) codicils ;

( 10 ) how wills and legacies are revoked ( 1 1 ) fideicommissa

( 12) trusts ; ( 13 ) mu tual wills .

1 How Wills are m ade . In the latest period ofRoman

kinds of L aw the will commonly in u se was the testamentum triper

Roman

titum
,
so called becau se derived from three sour ces, the

L aw : civil law
,
the praetor ’s edict

,
and imperi al constitu tions .

1

(a )Written, The testator
‘

subscribed ’

it in the presence of seven com

petent wi tnesses
,
who

,
then

,
themselves subscribed it and

afterwards affix ed their seals.

2 Alternatively
,
bu t only

,

perhaps, in case of emergency ,
he m ight de clare his wi ll

orally in the presen ce of the same number of witnesses .

This w as the nuncupative will .

5

As observed above , wills were not an original Germani c

institu tion
,
but from the Frankish period onwards con

trivances w ere in u se ,
whereby acts inter vivos were made

to serve the purpose of a disposition mortis causa . The

testament properly so - ca lled deve loped in theMiddle Ages
under the influence of the Canon L aw .

2

How wills The wri ters on the Roman -Du tch L aw te ll us that it

51
5

33
55"

was not forbidden to make a will in Roman form
,

5 bu t it

land. was usual to employ one or other of the two forms of will
prescribed by native custom ,

viz . wills exe cuted e ither :

1 Inst . 2 . 10 . 3 .

2 G ir ard, p . 863 ; Bu ckland, p . 286 .

5 Inst . 2 . 10 . 14; Bu ckland, p. 287 .

2 G r . 2 . 14. 2 ° Fock. And . 11 , pp 313 ff. ;
° VV ,essels

History of the Roman Du tch L aw , Part II, chap. v iii .
5 G r . 2 . 17 . 1 6 ; Voet , 28. l . 20 ; V .d.K 293 ; V .d .L . 1 . 9 . 1 .

The Roman w ill w as an alternative by the common law of Sou th

Afr ica . De Smidt v . Hoets ( 1852) 1 Searle at p. 279 .
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the notary retains in his protocol
, is termed ‘

the minute

The fair copy supplied
,
if desired

, to the testator , or after
his death to hi s representatives

,
is termed ‘

the grosse ’

.

1

Wills of the kind described above are known as
‘

0pen

A special kind ofnotarial will is the closed will (besloten
testament) .

5 This is an instrument wr itten by the testator
,

or by another by his direction} and signed by him
,
which

he produ ces to a notary and two competent witnesses
,

declaring it to be his last will . The notary then en closes
the will in a wrapper

, seals the wrapper on the ou tside ,

and adds a note of the testator ’s de claration ,
which is sub

scr ibed by the testator5 and the witnesses (acte van super

scriptie) .
5

A notarial testament , Voet says, must be dated ; other

wise it will be held void , un less the cir cumstances exclude
the risk of fraud .

7

The statu tory
,
or

‘

under -hand will as it is called , is the

creation of statutes
,
which are not textually identical in

the several Provinces . It is made with the ceremonies pres
scribed by the English Wills Acts

,

Transvaal Ord . No . 14 of 1903, se e . 5 ; and O .F .S . Ord . No . 1 1 of

1904, see . 5 : No notar ial w ill shall be taken to be invalid by reason

that the sam e w as not read over by the notary or by any o ther

person to the te stator in the presence of the subscribing w itnesses .

The Cape Act w as passed in consequ ence ofthe decision in M eiring
V . M eiring

’

s Exore . [1878] Bu ch . 27 , 3 Roscoe 6, that a w ill of this

kind, which had n ot be en read by the notary to the testato r in the

presence of the wi tnesses, w as invalid.

1 See W . H . Som erset Bell, S ou th African L ega l Dictionary,

sub verb is Grosse , P rothocol.
2 V .d .L . ubi sup .

5 In Sou th Africa also called a
‘

close w ill
’

. Van L eeuw en ,

3 . 2 . 5 ; Voet , 28. 1 . 26 ; B ijnk. O .T . i . 100 ; De Smidt v . Hoets

( 1852 ) l Searle at p. 281 ; V .d .L . u bi sup .

2 Provided su ch other takes no benefit under the will . V .d .L .

5 Voet , ubi sup .

5 When the w ill w as opened it w as usu al for the notary and

w itnesses to be present . G r . 2 . 17 . 26 ° Decker ad Van L eeuw en ,

ubi sup . The fact w as placed on record by the notary (acte van

open ing) . V .d .L . u bi sup .

7 Voet , 28. l . 25 Holl. Cons . iii . 328. Bu t see B ijnk . O .T . i . 420 .

5 Cape Ord . No . 15 of 1845 , see . 3 ; Natal Law 2 of 1868, sec .

1 ;Transvaal Ord .No . 14of 1903, sec . 1 Ord .No . 1 l of 1 904,

sec . 1 . It shou ld be noted that the Cape Act requ ir es that the
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In addition to the Wills of the normal types described Privileged

above (known to the commentators as
‘

solemn ’ wills,
written and nuncupative ) the Roman L aw admi tted in

spe cial cir cumstances the u se of exceptional or
‘ privileged

wills
,
so called becau se the testator was dispensed partly

or
‘

entirely from observance of the u sual solemnities . Su ch

were : (a ) will made in time of pestilen ce—testamentum

tempore pestis conditum— (witnesses need not be present

at the same time ) ;
1
(b) will made in the country—testa

mentum ruri condi tum— (five witnesses sufficient ) ;
2

(0 ) will

by whi ch a parent disposed of his property among his
children —testamentum parentis inter liberos— (no wit

nesses ne cessary, if the will was holograph , i .e . wr itten

wholly in the testator ’s own hand )
5
(d) soldier

’

s will

testamentum militar%(no formalities requ ired , any ih

dication of testamentary intention sufficient ) .
2

To these the Canon Law added : (e) will made for pious
causes (chur chesandcharitable institutions - testamentum

ad pias causas— (this, too ,
by the Canon L aw was re lieved

from all requirements of form ) .
Of these privileged wi lls the Dutch L aw admi tted (c)

and (d) ,
5
and they persist in the law of South Afri ca .

5 The Testa

testament whereby an ascendant di sposes of property 3
5

22
1

1?
amongst his or her children or remoter descendants, if inter

wri tten out in fu ll in the testator ’s own handwriting
,

testator and w itnesses should sign at least one side of every leaf
upon which the w ill is wr itten . The Transvaal and O .F .S . Ordi

nan ces requ ire them to sign
‘

every sheet Robb v . M ea ley
’

s Exor .

( 1899 ) 16 S .C . 133 ; Ex parte M iller [1922] W.L .D . 105 . There is

no su ch provision in the Natal Act .

1 Cod. 6 . 23 . 8. 1 .

2 Cod. 6 . 23 . 3 1 . 3 .

5 Nov . 107 cap. 1 (A .D .

2 Inst . lib . ii . t it . 1 1 .

5 G r . 2 . 17 . 28. 29 .

5 The Cape Act by implication , the Transvaal and O .F .S . Ordi

nan ces in express terms preserve the priv ileged w ill . The test .

parent . inte r lib . is not recognized in Natal, In re Est. L alla [1922]
N.P .D . 18. Other cases of privilege are

~

qu estionable (G r . 2 . 17 .

30 The testam entum ad pias causas is fu lly considered by
Van der Kee ssel in Dicta t. ad G r . 2 . 1 7 . 31 , L e e , Commentary,

p. 152 , and w as m entioned in S im v . The M aster [19 13] C .P .D .

187 . The test . temp . pest . cond. has re -em erged in O .F .S . Ex

parte De Wet [19 19] O .P .D . 61 Smithv . M athey [1926] O .P .D . 31 .
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requ ir es no witness .

1 It may even be nuncupative (minus

sollemne nuncupativum ) , but mu st in that case
,
be proved

by two witnesses
,

2 The testator may distribute the pro
perty among his childr en in any proportion he pleases .

‘ Children ’

means legitimate children
,
at all events if the

father is the testator ;
5 in the case of a mother , perhaps

illegitimate chi ldren may be considered to be on the same

footing as legitimate issue .

4 Children alone come within

the privilege . Other people cannot benefit under a will

whi ch is not executed with the usual solemnities .

5 It is

essential that the document pu t forward as a holograph

will shou ld really be a declaration of the testator ’s last

wishes
,
and not merely a draft or memorandum of a will

to be execu ted afterwards . Fu rther
,
every child mu st be

named
,
and no one of them may be disinher ited .

5 All the

cases that have been cited show that where a privileged

will of a parent has been supported , it has been where the

property has been distr ibu ted amongst all the chi ldren ,

not necessar ily equally
,
bu t amongst all (Van der Wall v .

Van de r Wall’sExors . ( 1896) 13 S .C. at p . 321per Bu chanan

The question has been raised whether a child

shou ld not receive at least ‘

a substantial share
’

,
if a will

is to be privileged as a testamentum parentis inter liberos .

7

The m ilitary testament , i .e . one made by a soldier or

sailor 5 in expeditione, requires no solemnities whatever . It

1 Nov . 107 , cap . 1 (A .D . Voet , 28. 1 . 15 ; Van L e euw en ,

3 . 2 . 13 ; Cens . For . 1 . 3 . 2 . 19 . Voet says that if the will is wr itten

by another person by testator
’

s direction it requ ir es tw o w itn esse s .

Van L e euw en m erely says that he m ust subscr ibe it himself. So

G rotius (2 . 1 7 . In Sou th Afr ica su ch a w ill is not priv ileged

un less wholly in testator
’

s handwr iting. In re M cCa lgan ( 1893 )
10 S .C. 277 . It is e ssential that it should be dated. Nu rok v .

Nu rok
’

s Exors . [19 16] W.L .D . 125 . Con tra , B ijnk . O .T . i .
2 G r . 2 . 17 . 28 Voet , ubi sup . ; Cens . F or . , u bi sup . Windsche id ,

iii . 544. The w itnesses m ay be m ale or female . G roenew egen ,

de leg. abr . ad Inst . 2 . 10 . 6 ; de Haas ad Cens . For . , ubi sup .

5 Wilkinson ’

s Est. V . Wi lkinson ( 1907 ) 24S .C . 602 .

2 Voet , 28. 1 . 16 .

5 Ex parte Tippett [1942] C .P .D . 68.

5 Voet , 28. l . 1 7 .

7 In re Ebrahim
’

s E st. [1936] T .P .D . 60 .

5 Holl. Con s . iv . 209 ; Vervolg op de Holl. Cons . ii . 64.
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the Free State}. but not in Natal .2 In more than one case

it has been required that a codicil should purport to be
exe cu ted ‘

under and by virtue of the reservatory clau se in
the will and Lybreghts, in his book on Notarial Practice ,

gives a form which contains su ch an express reference .

4 In

a recent case the need of an express reference to the

reservatory clause was qu estioned .

5 The validi ty of a

codi cil execu ted under a reservatory clau se depends upon
the existence of a valid will containing the clau se . The

codicil cannot revoke the will upon which it depends for

its effe ct .

6 A
”

codicil execu ted under the reservatory clause

mu st be signed by the testator . It need not be in his

handwriting .

7

The clau su le derogatoir (no longer in u se ) was one in

which the testator purported to disable himself by anti

cipation from departing from the tenor of his will , e ither

by any subsequent disposition whatever , or by any dis

position not expressed in a particular form of words or the

like .

8 Voet justly observes that su ch a clau se contains

m ere ly a signification of intention and no derogation from

a testator ’s power of changing his will .

9 Whether he does
so or not depends upon the true constru ction of his subse

quent testamentary dispositions .

From what has been said it appears that the law of

South Africa adm its the following types of will or codicil ,
viz ( 1 ) The notarial will (Open and closed) ; (2 ) the

1 Ex parte Van B iljon [1934] O .P .D . 104.

9 Steyn , The L aw of Wi lls in S ou th Africa , p. 8. In Sou thern

Rhodesia only in a notar ial w ill . R .S . cap. 49 .

3 Nelson V . Cu rrey ( 1886 ) 4 S .C. 355 ; Erasmus V . E rasmus
’

Gu ardians , u bi sup .

Redenerende P ractycq over
’

t Notaris Ampt p. 189 .

5 Ex parte P ieterse N .O . [1933] S .W.A . 4.

Van Reenen V . Board of Exors . [1875] Bu ch . 44; Ex parte

Webber
’

s Exor . ( 1902 ) 19 S .C. 427 .

7 Hart v . The M aster [1923] C .P .D . 78.

8 G r . 2 . 24. 8; e .g. contain ing the w ords
‘

arm a V irumqu e cano
’

(Voet , .28. 3 . or the whole of the credo (Holl. Cons . v . or

the w ords
‘Heaven be my portion

’

1 . 9 . or
‘

Our soul

w aits upon the Lo rd. He is our help and shield
’

(Bynkershoek,

Quaest. Ju r . Prin , lib . iii, cap. V ii) . Voet , 28. 3 . 10 .
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statutory or underhand will ; (3) the privileged will ; (4)
the codi cil exe cu ted by virtue of the reservatory clause .

Bu t the first of these is no longer in u se .

In Ceylon a will must be exe cuted either in the presen ce ofCeylon .

of a notary and two witnesses, or in the presence of five
witnesses1 if a notary is not present .

2 The vast maj ority
of Wills are notarially execu ted .

2 . What m ay be disposed ofby w ill . Anything may What

be disposed of by will which is capable of ownership ,

3

ga
y
];

whether corporeal or incorporeal ,
4 whether the property will .

of testator5 or of his heir 5 or of any one e lse ;
7 for the

Roman -Dutch L aw ,
following the Roman L aw

,
permits

a bequ est of a res aliena no less than of a res sua .

8

3 . Who m ay m ake a w ill . All persons may make a Active

will except : (a ) m inors under the age of puberty ;
9
(b)figfiary

persons mentally incapable ;
1 0
(c) interdi cted prodigals capacity.

(hofs ofte stads-kinderen ) ;
1 1 bu t the wi lls of these last are

upheld so far as their dispositions are just and equ itable .

12

1 Ord . No . 7 of 1840 , sec . 3 . There is a sav ing in favour of the

w ills of any soldier be ing in actua lm ilitary serv ice , or any m ar iner

or seam an be ing at sea who
‘

m ay dispose ofhis pe rsonal estate as

he might have done before the m aking of this Ordin ance (sec .

5 i .s . if a notary is n ot present acting in his notarial capacity .

P erera V . Perera [190 1] A .O. 354.

5 G r . 2 . 22 . 7 . G r . 2 . 22 . 9 .

5 G r . 2 . 22 . 32 .

5 G r . 2 . 22 . 35 .

7 G r . 2 . 22 . 38.

8 Receiver ofRevenu e , P retoria V . Hancke [19 15] A .D . at p. 77 .

5 Cr . 2 . 15 . 3 ; V .d .L . l . 9 . 3 . In this case
‘

ul timus impu ber is

ae tatis di es coeptus pro completo habetur
’

. Voet , 28. 1 . 3 1 . In

Ceylon : No w ill m ade by any m ale under the age of tw enty
-one

years or by any fem ale under the age of e ighteen years shall be

valid unless su ch person shall have obtained letters of ven ia

a etatis or unl ess su ch person shall have been lawfu lly m arr ied .

Ord . No . 2 1 of 1844, sec . 2 . In Natal : No w ill or codicil shall be

valid un less the testator shall at t im e of execu tion or t e -execu tion

thereof have attain ed the age of tw enty
-on e years, or have other

w ise becom e en titled to the pr iv ileges ofma jor ity by em an cipation

from paternal pow er by ven ia aetatis , or otherw ise . Law 2 of 1868,
sec . 6 .

1° G r . 2 . 15 . 4; Voet , 28. 1 . 34. As to insane delusions see Rapson

V . Pu tterill [19 13] A .D . 417 —dru nkenn ess , Voet , 28. l . 35 . A s to

what constitu tes m ental incapacity see Tregea V . Godart [1939]
A .D . 1 6 .

1 1 G r . 2 . 15 . 5 ; Van L eeuw en , 3 . 3 . 2 ; Voet , 28. l . 34.

1 2 V .d .K . 281 ; L e e , Commen tary, p . 135 ; Ex parte F . [19 14]
W .L .D . 27 .
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There seems no reason why a deaf-mute
,
though born so ,

if of sufficient understanding , should not make a will at the
present day .

1 Married women and minors may make wills
without the author ity of the ir hu sbands2 and parents or

guardians”respectively . If a de ceased spouse
,
married in

community , has left something to the survivor and at

the same time dire cted how the common property shall

devolve after the survivor ’s death
,
acceptance by the sur

vivor of the benefit in question deprives him or her of the

power of di sposition over his or her share of the j oint
estate .

4 We return to this subject later .

5

4. Who m ay take under a w i ll . Except as hereafter

stated any person whether native or fore igner
,

5 individual

or corporate , born or unborn
,

7 may take under a will
, pro

vided su ch be ascertained or ascertainable .

5 Exceptions

were or are : ( 1 ) spir itual persons and hou ses (geestelicke

lu iden ende hu izen ) prohibited from taking immovable or

movable property ;
9

(2 ) the curators and tutors or ad

ministrators of m inors
,
and the ir chi ldren

,
as we ll as the

godparents and concubines of su ch minors prohibited

from taking under the wil l of su ch m inors any immovable

property or interest there in ;
1 0

(3) a person who has con

1 G rotiu s (2 . 15 . 6 ) and Voet (28. l . 36 ) say that , if a dumb m an

cann ot wr ite , he shou ld obtain a licence from the Sovereign (land
overheid—P rinceps ) , and Van der L inden recomm ends this course

in the case of persons who becom e thu s affl icted afte r birth . See

Rechts . Obs . , pt . ii , no . 38. A blind m an jure civ ili mu st m ake his

w ill before a notary or other eighth w itness . Cod. 6 . 22 . 8.

5 Voet , 28. 1 . 38.

5 G r . 1 . 8. 2 ; Voet , 28. l . 43 .

5 G r . 2 . 1 5 . 9 .

5 Infra , p . 392 .

5 Cr . 2 . 16 . 1 ; bu t not ou tlaw s (w oestballingen ) , or those who
adhere to the enemy . Van L e euw en , 3 . 3 . 9 ; Voet , 28. 5 . 5 .

7 Voet , 28. 5 . 12 .

5 G r . 2 . 1 6 . 2 ; Voet , 28. 5 . 2 .

5 G r . 2 . 1 6 . 3 ; or by gift inter vivos . Placaat ofMarch 20 , 1524

( l G .P .B . The prohibition , so far as regards t itle by su cces

sion , w as extended to m ovable property by Placaat ofOctober 1 6,

153 1 (2 G .P .B . 2973 ; Bynkershoek, Qu aest. Ju r . Pr in , lib . iii ,

cap . i ) . In Sou th Afr ica these disab ilities ex ist no longer (Cape Act

No . 1 1 of 1868; Nathan , vol . iii, sec . and there is no general

law ofm ortm ain .

1° Perpet . Edict of October 4, 1540 , Art . 12 ( 1 G .P .B . G r .

2 . 16 . 4; Voet , 28. 5 . 8; Bijnk. O .T . i . 1 63 ; V .d .K . 285—6 ; L e e ,
Commentary , p. 140 ; V .d .L . 1 . 9 . 4. It has been suggested that the

reference to godparents is attribu table to a m istranslation of a
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notary prohibited from taking any benefit under a will

written by himse lf. 1 (9 ) A like disqualification attaches to
any other person who wr ites a will for another and inserts
there in a disposition for his own benefit , unless the testator
has added a clause confirming the will (dictavi et re cognovi)
or in some other way confirmed the disposition ? The

prohibition extends to the mutual will of spou ses3 and

even (in Roman L aw ) to the privileged will of soldiers .

4

This ru le is derived from a senatusconsultum L ibonianum

of A .D . It is an unhappy survival, which might well

be abrogated . ( 10 ) Finally, in im itation of English L aw ,

modern statu tes disqu alify an attesting witness to whom

or to whose wife or husband a benefit is given by the will . 5

It has been held that an appointment as execu tor is a

benefit within the meaning of the law .

7 Ofthe disqualifica

tions in this list numbered 1—7 some are certainly
,
others

probably , obsolete . A gift to a person incapable of taking

a benefit under a will is taken pro non scripto .

8

1 Lybreghts, Redenerend Vertoog over
’
tNotaris Ampt (4th

vol . i, p . 377 . Holl. Cons . V i (part 43 ; Est. Brown V . Elliott

Bros . [1923] C .P .D . 325 . Qu aere , does the prohibition extend to

the w ife or relations of the Notary ? S erfon tein V . Rodrick [ 1903]
O .R .C. 5 1 ; Nathan , vol . iii, pp. 181 1 fl . If the notary w ere insti

tu ted he ir the w ill w ou ld at comm on law have wholly failed, the

he ir be ing an in competent w itness .

7 Voet , 34. 8. 3 ; V .d.K . 292 ; Benischow itz V . TheM aster [192 1]
A .D . 589 ; M ellish V . The M aster [1 940] T .P .D . 27 1 ; (Ceylon )
A ru lamp ikai V . Thamba ( 1944) 45 N.L .R . 457 .

5 Thienhans V . The M aster [1938] C .P .D . 69 .

5 D ig. 29 . l . 15 . 3 .

5 D ig. 34. 8; 48. 10 ; Cod. 9 . 23 .

5 Cape Act No . 22 of 1876, sec . 3 ; Natal, L aw No . 2 of 1868,

see . 7 ; Transvaal, Ord . No . 14of 1903, se c . 3 ; Ord . No . 1 1

of 1904, sec . 3 ; Ceylon Ord . No . 7 of 1840 , sec . 10 .

7 Smith V . Clarkson [1925] A .D . 50 1 .

5 G rotius (2 . 24. 22 ) says that if the gift is clandestin e it is

forfeited to the fiscu s bu t Van der Keessel (Th. 333 ) follow ing
Bynkershoek (Quaest. Ju r . Priv . , lib . iii , cap. ix ) excludes the fisc
in favour of the legitim i heredes . Now adays the lapsed gift w ou ld

go to the substitu ted he ir or fall in to residu e . G rotius adds

(sec . 23 ) that gifts to persons adher ing to the enemy or to ou tlaw s

(woestba llingen ) are forfe ited to the Count . So also Van L e euw en

(3 . 3 . G roenew egen (ad loc . ) dissents . If a beneficiary under

a w ill has : (a ) caused testator
’

s death ; (6) failed to discover the
au thor ofhis death ; (0 ) dispu ted the w ill ; (d) slandered the m em ory

of the de ceased ; (e ) afte r the execu tion of the w ill entertained a
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5 . Who m ay w itness a w ill . In the Roman L aw
‘

those Who may

persons only can be witnesses who are legally capable of322
1

1

1

13
78

witnessing a testament . Women , persons below the age of 111 Roman

puberty
, slaves, persons deaf or dumb ,

1 lunatics, and those
L 5W’

who have been interdicted from the management of their

property or whom the law declares worthless and unfitted

to perform this office
,
cannot witness a will . ’2 Persons

conn e cted by potestas w ere incompetent to witness one

another ’s wills ;
3
so was the heir and those connected with

him by potestas
,
but legatees and fideicommissaries were

under no su ch disability .

4

Generally speaking , the Dutch L aw followed the Roman m the

L aw as regards the capacity and qualification ofwitnesses .

5

law

mOdem

But in
“

some respects it departed from it . Thu s : ( 1 ) It

was unnecessary that the witnesses shou ld be spe cially

requested to witness the will . It was enough that they

knew that they were doing so ;
5
(2 ) A legatee was not a

competent witness to an open will7 notarially execu ted
,

bu t to a closed will he was .

5 On the other hand , the
Dutch L aw followed the, Roman L aw : (a ) in requ ir ing

capacity in the witnesses only at the date of the w ill ;
9

and (b) in considering a woman an incompetent witness

deadly emn ity again st the testator ; (f) defiled his w ife ; (9 )
plundered the inheritance ; (h) in the testa tor

’

s life tim e contracted

w ith regard to the inheritance w ith a third party
—by the Rom an

L aw he forfe ited the benefit to the fiscus , bu t G rotius (2 . 24. 24)
says that an inn ocent substitu te direct or fideicomm issary is pre

ferred to the Coun t . G roenew egen (ad loc . ) says that , even where
there is no substitu te , in all these cases an inn ocen t he ir is preferred

to the fisc . Van der Keessel (Th. 334) comm ents on the first of the
above -m entioned cases alon e , and says that , though the gu ilty

party cou ld not take , his children m ight . E reption for indignitas

is recogn iz ed in the m odern law . Taylor V . Pim ( 1903 ) 24N.L .R .

484.

1 Or blind. Voet , 28. 1 . 7 .

2 Inst . 2 . 10 . 6 ; D ig. 28. 1 . 20 .

5 Ins t . 2 . 10 . 9 .

4 Ins t . 2 . 10 . 1 1 .

5 Van L eeuw en , 3 . 2 . 8.

5 Voet , 28. 1 . 22 .

7 Voet , ubi sup . ; V .d .L . l . 9 . 1 .

5 Voet , 28. l . 26 . Voet refers to the View expressed in Hall.

Cons . i . 103 , that (as in English Law ) a legatee -wi tness disqua lifies

on ly himself, and says that it is altogether erroneou s . Van der

Keessel, how ever , adopts it (Th. and it is now statu tory in

Sou th Africa and in Ceylon (supra , p .

5 Voet , 28. 1 . 22 .
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to a will ,
1
as also the heir ? Fur ther (here in exhibiting

a greater stringency than the Roman L aw ) , it excluded

as witnesses persons too nearly related to the heir or

testator by blood or affinity ? But in the modern law it
may be said to be a general rule that every person above
the age

'

of fourteen years who is competent to give evi

dence in a court of law is competent to attest the exe cu

tion of a will or other testamentary instrument .

4

6 . Restr ictions on Freedom ofTestation . (A ) THE
LEG ITIM . The Roman L aw accorded the querela inofficiosi

testamenti to three classes of persons : ( 1 ) descendants ; (2)
ascendants ; (3) brothers or sisters passed over in favour

of turpes personae .

5 In the latest law descendants were

entitled to one third of their intestate share if the de ceased

left four children or less, to one half if he left more than

four ;
5
ascendants and brothers and sisters were entitled to

one fourth ;
7
unless in each case they were justly disin

herited. The portion to which these classes were su cces

sively entitled was known as the statutory portion

legitima portio
— or

,
as we say ,

the legitim .

1 Voet , ibid . ; G ro enew egen , de leg. abr . ad Inst . 2 . 10 . 6 ; bu t not

to a codicil execu ted before five w itn esses ju re Rom ano ; G r . 2 . 25 .

2 ; Voet , 29 . 7 . 1 Dwyer V . O
’

F linn
’
s Exor . ( 1857 ) 3 Searle 1 6 .

Codicils notarially execu ted requ iredmale w itnesses . Voet , 29 . 7 . 5 .

7 Cr . 2 . 17 . 12 ; Joubert V . Exor . ofRussouw [1877] Bu ch . 2 1 .

5 Voet , 28. 1 . 22 . The restr iction applied to notar ial w ills only ,

not to underhand w ills . S emble in the case of underhand w ills the

Rom an L aw excluding domesticum testimon ium (Inst . 2 . 10 . 9 ) w as

in force in Holland . Voet , 28. 1 . 8.

Cape Act . No . 22 of 1876, sec . 2 . Sim ilar provisions in Trans

vaal (Ord. 14 of 1903, sec . O .F .S . (Ord . 1 1 of 1904, sec .

Sou thern Rhodesia (RS . cap . bu t not in Natal . M omololo
’

s

Exor . V . Upini [l 9 19]A .D . 58. The Ceylon L aw con tains no general

prov ision as to the competency of attesting w itnesses, w ith the

exception of Ord . No . 7 of 1840 , sec . 9 , to the effect that :
‘

If any

person who shall attest the execu tion of any will , testam en t or

codicil shall at the tim e of the exe cu tion thereof or at any time

afterw ards be incompeten t to be adm itted a w itness to prove the

execu tion thereof, su ch w ill, testam ent or codicil shall not on that

account be invalid.

’ 5 Inst . lib . ii, tit . 18; G irard , p. 9 15 .

5 Nov . 18, cap. i (A .D .

7 G irard seems to be ofthis opin ion . Others think that Justin ian
in tended that parents and brothers and sisters shou ld take a third

instead of a fou rth . Windscheid, iii . 580 .
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L aw ,
an institu tion a die or in diem is good

,
the effe ct

be ing to shift the property from the intestate he ir (insti

tu tio a die) or to. the intestate heir or substituted he ir
named by the testator (institutio in diem) .

1

8. Legacies . In regard to the creation and
“

interpreta

tion of legacies, the rules of the Roman L aw are closely

followed . We may be content on this topic to refer to
the usual sour ces of information ? It may be noted that

if the assets are insufficient to discharge the debts, all

legacies of whatever nature , abate proportionately
?

9 . Codicils . In Roman L aw , codicils were originally

informal documents in the nature of notes or memoranda

conta ining dire ctions from the de ceased to his he ir testa

mentary or intestate . In Justinian ’

s legislation they were

generally execu ted in wr iting by the maker , in the presence

of at least five witnesses, male or female , who
‘

subscribed

the instrument . Though as regards form , therefore , they

fell little short of regular wills , in several respects they

differed from them . Thu s : (a ) they could not dispose of the

inheritance ,
and therefore cou ld not institute or substitute

an heir directly nor contain a clause of disherison . Onthe

other hand
, (5) their validity did not depend upon the

existence of a will ; if there was a will the codi cil was u sually

construed as part of it , and if the will failed the codi cil

failed too ; but in the absence of a will a codicil validly

executed might impose a fideicommissum upon the in

testate
’

s heir ; (0 ) though a man could only leave behind

him one valid will
,
he m ight leave any number of valid

codicils .

5

1 G r . 2 . 18. 2 1 ; L ee , Com/mentary, ad loc . ; V .d.K . 3 1 1 . See Est.

Cato V . Est. Ca to [19 15] A .D . at p. 300 where Inn es C .J . points

ou t that Voet (28. 5 . 12 ) takes a different View of the effect of su ch

an in stitu tion ; and cites Black V . Black
’

s Exors . ( 1904) 2 1 S .C. at

p . 563 . In Van der M erwe V . Van der M erwe
’

s Executrix [192 1]
T .P .D . 9 G regorow ski J . follow edVoe t , bu t there w as no argum ent .

See also In re Cooper
’

s Est. [1939] C .P .D . 309 and Commr . for
In land Revenu e V . E st. Crewe [1943] A .D . at p. 678.

5 G r . lib . i , capp. xx ii and xx iii Van L eeuw en , lib . iii , cap. ix ;

1 Maasdorp, chap. xxv ; Steyn , The L aw ofWills in Sou th Africa ,

chap. V ii . 5 Ex parte Tarr [1941] C.P .D . at p. 1 1 1 .

5 Inst . 2 . 25 . 3 ; Moyle , ad loc .



TESTAMENTARY SUCCESSION 371

Anyone m ight make or take under a codi cil who could

make or take under a will . 1
“

Ow ing to the greater elasticity of the codicil
,
and the

liability to failure of the formal will
,
it becam e u sual

among the Romans to insert in every will a clau se pro
y iding that if the instrument failed to take effe ct as a w ill
it shou ld take effect as a codicil ? This w as called the
clau su la codicillaris. It cur ed defects of form bu t not of
substance ,

and even the first only if the form satisfied
the requ irements of the law in the case of “

codicils ?

The Dutch ju rists discu ss at some length whether there
was any longer any difference between w ills and codicils .

G roenewegen says there is none .

5 De cker argueswithmu ch

force that the Roman law of codicils is entire ly foreign to
the law of Holland .

5 Voet says,
‘

the law of codicils has
been very nearly assimilated to that of testaments

’

.

5 Van

der Keessel detects some then existing differences .

7 But

today ,
as in English law , the difference between wills and

codicils is one of name merely not of substance
,

5
except

that : ‘

In the ordinary course a codicil is employed merely

for the purpose of supplementing and making alterations
in a will, and it is u sually read as an annexure to the main
document .

’

[Therefore]
‘where you have a distinct dis

position made by will , that disposition cannot be revoked

by a codi cil except thr ough the medium and u se of words
equally clear and distinct ’. 5

10 . How w i lls and legacies are r evoked .

1 0 A will
1 Dig. 29 . 7 . 6 . 3 ; Voet , 29 . 7 . 2 ; G irard, p . 847 .

5 U t V im etiam codicillorum scr iptur a debeat obtin ere . Cod .

3 . 36 . 8. l .

5 G r . 2 . 24. 7 . G rotiu s says also that a w ill in which an heir is
not institu ted takes effect as a codicil by Virtu e of the codicillary
clause . Bu t even in the absence of such a clause the w ill he ld good .

Van L eeuw en , 3 . 2 . 2 , and Decker , ad loc .

5 de leg. abr . ad Inst . 2 . 25 .

5
ad Van Le euw en , 3 . 2 . 2 .

5 29 . 7 . 5 .

7 Th. 289 .

5 Est. Ebden V . Ebden [19 10] A .D . at p. 332 ; (Ceylon ) Goon e
wardene V . Goon ewardene ( 1929 ) 3 1 N.L .R . at p . 15 .

5 Kleyn V . Est. Kleyn [19 15] A .D . at p . 537 per Solom on J .A .

1° For Ceylon , see Ord . No . 7 of 1840 , sec . 5 . For Natal see
L aw 2 of 1868, se cs . 8—10 . In the other prov in ces there is no

statu tory provision .
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validly made
,
may be revoked : ( 1 ) by a subse quent will ,

revoking the ear lier will expressly or by implication .

In the Roman L aw a late r will necessarily revoked an

earlier w ill . But in the modern law it is a qu estion of

constru ction . Voet says, correctly ,
that there must be an

express revocation of the earlier w ill , otherw ise effe ct will

be given , so far as they are not irreconcilable , to both .

1

Grotius,
5 following the Roman L aw ,

3
says that a testa

mentum parentis inter liberos cann ot be revoked except by

a later will execu ted in solemn form and with express

mention that the later w ill is intended to revoke the former .

Bu t , today , a se cond pr ivileged will no less than a will

exe cu ted with the usual formalities will revoke an earlier

privileged will , if it bears that constru ction ;
5
(2) by

declaration of intention to revoke in an instrument exe

ou ted with the formalities proper to a will . This is in

effe ct a subsequent will , declaring the testator
’

s desire that

his estate shou ld be distribu ted as in the case of intestacy .

In the Roman L aw it w ou ld have been invalid for want of

the institu tion of an he ir ;
5
(3) by destru ction animo revo

candi .

5 If the w ill has been execu ted in duplicate
,
destru c

tion of one dupli cate animo revocandi inva lidates the

other .

7 Bu t it seems that the destru ction of the grosse or

copy of a notarial will leaves the will intact ,
5
at all events

unless a contrary intention is proved . If a will executed

by a testator w as last seen in his possession and cannot be

found on his death ,
there is a (rebu ttable ) presumption that

1 Voet , 28. 3 . 8; Re E st. Whiting [19 10] T .P .D . 527 ; Ex parte

S cheuble [19 18] T .P .D . 158; Ex parte Tarr [1941] C .P .D . 104.

5 G r . 2 . 24. 18.

5 Nov . 107 , cap . 2 .

5 Vimpany V . A ttridge [1927] C .P .D . 1 13 ; L ee , Commentary,

p. 175 .

5 G r . 2 . 24. 16 ; Voe t , 28. 3 . 1 V .d .L . 1 . 9 . 1 1 L ee , Commenta ry ,

p . 1 74.

5 Cr . 2 . 24. 15 ; Voet , 28. 4. 1 .

7 Nelson V . Cu rrey ( 1886) 4 S .C . 355 .

5 G roen . ad G r . , ubi sup . ; Voet , ubi sup . ; ubi sup .

Dissentit Schorer ad CL , 10 0 . cit . V .d .K . (Th. 330 ) says that the
w ill is not revoked, unless it is shown that the testator destroyed

the grosse w ith the intention of dying in testate . Cf. In re Herron ,

Ex parte Waters ( 1840 ) 2 Menz . 423 .
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ext inguished : (a ) by express revocation by will or codi cil ;
1

(b) by implied revocation ,
whi ch takes place if the subje ct

matter of the legacy is given away or except under stress
of necessity sold ;

5
(c) if the legatee dies before the testator ,

or before the condition (if any) of the legacy has been
implemented ;

5

(d) by erasure , &c . in the will animo revo

candi . 5

A will whi ch has been revoked by a later will may be

revived by another will showing a clear intention to revive
it .

5 If the revoking will is destroyed animo revocandi or

otherwise revoked , the earlier will is revived if this is
clearly shown to have been the testator ’s intention .

5

l l . Fide icomm issa . The student who derives his

knowledge ofRoman L aw at first or se cond hand from the

Institu tes of Gaius and Justinian may be supposed to be

familiar wi th the origin and history of fideicommissa
,
as

made known to u s in those works . He has learnt that

the fideicommissum owed its beginning to the cumbersome

te chnicalities of the Roman system of testamentary su c

cession
,
and

,
in particu lar

,
to the fact that none bu t

Roman citizens7 could be validly instituted heirs . But

he may sometimes have wondered why the fideicommis

sum retained its importance in a later age ,
when the codicil

(which was the u sual vehi cle of the fideicommi ssum ) so far

as form went was little less te chni cal than the formal

1 Cr . 2 . 24. 27 ; Voet , 34. 4. 3 .

5 G r . 2 . 24. 28; Voet , 34. 4. 5—6 . G rotius , follow ingDig. 34. 4. 3 .

1 1 and lex 4, adds
‘
se rious enm ity betw een testator and legate e

G roenew egen doubts (de leg. abr . ad D ig. lib . xxxiv , tit . Voe t

(34. 4. 5 ) affirms and ex tends the pr in ciple . According to G rotiu s

(2 . 24. 27 ) a legacy m ay be revoked by a declaration before tw o

w itnesses— sed quaere . Van der Kee ssel says (Th. 335 ) that a

legacy m ay be revoked by a marginal note in the grosse or copy
of a notar ial w ill signed by the testator . See Holl. Cons . V . 45 .

5 G r . 2 . 24. 29 ; and Schorer , ad loc . Voet , 34. 4. 9 .

5 G r . 2 . 24. 27 .

5 Re Est; M arks [192 1] T .P .D . 180 ; Wood V . Est. Fawcus [1935]
C .P .D . 350 ; Ex parte Gillespie [1943] C .P .D . 58.

5 Nelson v . Cu rr ey ( 1886 ) 4 S .C. 355 ; Wynne V . Wynne
’

s E st .

( 1908) 25 S .C . 95 1 .

7 And La tins . G irard, p. 12 1 . Peregrini poterant fide icommissa

capere : e t fere haec fu it origo fideicomm issorum , Ga ius, ii . 285 .
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testament ; and when ,
as a rule , the classes disqualified

from taking by will were equally disqualified from taking

by fideicommissum .

1 It is possible that it may hardly have

occurred to him that the great part whi ch the fideicom
missum played in the Roman L aw was due ,

not merely,
and perhaps not principally

,
to the fact that it afforded

an escape from the fetters of form , but mu ch more to the

fact that it supplied an easily adaptable method of tying
up property thr ough su ccessive generations . The fidei

commissum of the ju s civile was in fact the equivalent of employed

what English lawyers call a settlement
? When , therefore ,

we read the well -known formula :
‘

Be Titiu s my he ir , and

let him restore the inheritance to Maevius
’

,
we must re

member that
,
to aid our comprehension ,

the situ ation is

presented , as it were
,
in vacuo . In practice it is highly

probable that the direction would be that Titius should

hand over the estate at his death , or , perhaps, after the

lapse of a fixed time or on the occurrence of some certain

or uncertain futur e event .

It is not unusual to describe fideicommissa as testa Fidei

mentary trusts .

5 Passing by the obje ction that they were 2351
5111155 5:

frequ ently intended to take effect upon an intestacy, we trusts.

may remark that to apply the terms of art proper to one

systemof law to another system in which they are not

at home is always dangerou s and often misleading . The

differences between the tru st and the fideicommi ssum are

fundamental . Thu s : ( 1 ) The distin ction betw een the legal
and the equ itable estate is of the essence of the trust ; the

idea is foreign to the fideicommissum ; (2 ) In the tru st the

legal ownership of the trustee and the equitable ownership

of the beneficiary are concurrent
,
and often cc - extensive ;

in the fideicommissum the ownership of the fideicom

m issary begins when the ownership of the fidu ciary ends ;

(3) In the trust the interest of the beneficiary, though

described as an equ itable ownership , is properly jus nequ e

1 G irard, p. 977 .

5 See examples in Hunter , Roman L aw , p. 823 .

5
e .g. Hun ter , p . 809 .
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in re neque ad rem
’

,

1
against the bona fide alienee of the

legal estate it is paralysed and ineffectual ; in the fidei

comm issum the fideicomm issary ,
once his interest has

vested , has a right which he can make good against all the
world

, a right which the fidu ciary cannot destroy or burden
by alienation or by charge ?

(4) A further difference , more
fam iliar perhaps bu t not more important than the others
already mentioned

,
is that while a tru st is created as often

by act inter vivos as by last will
,
in the Roman Law a

fideicommissum always, or almost always
,
took effect

commissa mortis causa by vir tue of a testament or codicil . Voe t
,

5

by
indeed , and other writers say that a fideicommissum could

will or also be created by act inter vivos ; bu t the passages from
codicil ;
but m the Corpus Jur1s olted in support of thi s v1ew are ne1ther

numerous nor convincing .

5 In the law of Holland it was
by act otherwise . Though the books have little to say on the

3132
1

9 .

subject , it is clear that fideicommissa were often created

by antenuptial settlement or other act inter vivos .

5 As to

the modern law there can be no question . The doubt

1 Chudleigh
’

s case ( 1589 ) 1 Co . Rep. at 12 1 b .

5 Cod . 6 . 43 . 3 . 3 ; Voet , 6 . 1 . 6 ; 18. 1 . 15 ; 36 . 1 . 64; V .d .L . 1 .

9 . 8. infra , p . 383 . See L ange V . I/iesching ( 1880 ) Foord at p . 59 .

5 Voet , 36 . 1 . 9 ; Vinnius , Tract. de pact. , cap . xv , nos . 1 1 and 12 .

5 D ig. 1 6 . 3 . 26 pr . ; D ig. lib . xxx ii , lex 37 . 3 ; Cod . 8. 54 3

D ig. lib . xxx , lex 77 Bu t su ch a f.c . falls short ofa f.c . in the ful l

sense , ifVoet and Vinnius are right in saying that it gave rise to a

personal action m erely , not to a Vindication .

5
It seems that they w ere recognized to have the sam e effect as

fide icommissa arising mortis causa . By a Placaat of the States of

Holland and West Friesland of July 30 , 1 624 ( 1 G .P .B . all

fide icomm issa or prohibitions of alienation affecting imm ovable

property w ere to be destitu te of effect unless registered. Bu t this

Placaat , as Voet te lls u s (36 . 1 . was never introdu ced into

practice and so becam e obsolete . Rechts . Obs . , pt . i, no . 42 ; V .d .K .

3 19 . For an early case , in the m odern law , of fide icomm issum

created by an tenuptial con tract see Bu issinne V . M u lder ( 1835 )
l Menz . 162 . See also Du Plessis V . E sta te M eyer [ 19 13] C .P .D .

1006, and B rit. S . A . Go . V . Bu lawayo M u nic . [19 19] A .D . 84. A

f.c . in respect of imm ovable property du ly registered confers a

jus in rem . Ib id . at p . 97 , Ex parte Nel [1929] N.P .D . 240 .

Fide icomm issa created by act inter vivos are even m ore str ictly
constru ed than fide icommissa created by testam ent . Holl. Cons .

iii . 1 1 1 . They are irrevocable after acceptance by the fide icomm is

sary w ithou t his consent . Ex parte Orlandin i [1931] O .P .D . 141 .
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tion takes effect as a fideicommissum in favour of the
person or class of persons indicated .

1 Where there is no

su ch indication , the prohibition is
‘

nude ’

and wholly in
operative ? If the heir is forbidden to alienate the property
ou t of the fam ily the law raises a conditional fideicom
missum in favour of the intestate he irs

,

5
so that the he ir

is not free to dispose of the property ou t of the family
e ither by act inter vivos or by will .

5 Su ch was the effect

in Holland generally ; bu t in Amsterdam a proviso of this
nature was almost destitu te of effe ct

,
for it was constru ed

as mere ly prescribing the course of descent in respect of
so mu ch of the property as the he ir had not alienated inter
vivos or disposed of by his testament .

5

Nearly, bu t not qu ite ,
the same freedom of alienation

is enj oyed by the he ir who is given power to dim inish or

1 Hall. Cons . i . 19 ; V i (pt . 13 1 ; Ex parte Van E eden [1905]
T .S . 1 5 1 ; In re Est. Kleinhans [1927] C.P .D . 73 .

5 Ex parte Fu lton [19 12] C .P .D . 868; Ex parte L aas [1923]
N.P .D . 104; Nelson v . Nelson

’
s Est. [ 1932] C .P .D . 395 ; Ex parte

Badenhorst [1937] T .P .D . 1 74; (Ceylon ) K ithiratne V . Sa lgado

( 1932 ) 34N.L .R . at p. 77 ; Amarasekere V . Podi M enika ( 1932 )
34N.L .R . 82 .

5 i .e . of the last possessor (usu ally ) , not of the settlor . Hu ber ,
2 . 19 . 68. This is ca lled a fideicommissum familiae .

5 G r . 2 . 20 . 12 Voet , 36 . 1 . 27 if the f.c . is conditiona l, because

it takes efi ect only in the event of a prohibited alienation taking

place . Not only is su ch alienation vo id, bu t the in terest of the

alienor is forthwi th determined and the interest of the he irs

imm ediately vests in possession . So the law is stated by Sande

(de prohib. rer . a liena t. 3 . 4. 7 (As regards the effect of a

judicial sa le see below , p . In Josefv . M u lder [ 1903] A .O. 190 ,
20 S .C . 144the P .C . held that a dir ection that the property should
‘

never be sold or parted w ith in favour of a stranger
’

was not

infr inged by a m ortgage . Bu t see Cod . 4. 5 1 . 7 , and Huber ,
Heeds nsdaegs . Rechtsg. 2 . 19 . 58; Ex parte D e Jager [1926] N.P .D .

413 . As to leases ad longum tempus see Sande , op. cit . 1 . 1 . 45 .

Huber (sec . 59 ) says that if the direction is that the property is
not to be ali enated ou t of the fam ily the fidu ciary m ay leave it by
w ill to anyone of the family near or remote . S ecus , if the prope rty
is left to the fam ily (gemaekt aen het geslachte ) . Ex parte Est.

Odendaa l [1933] O .P .D . 122 . For the distinction betw een a f.c .

fam iliae
‘Verbis in rem conceptis

’

and
‘Verbis in personam con

ceptis
’

, see Voet , 36 . 1 . 28; Union Govt. V . Olivier [19 16] A .D . 74

M oolman V . Est. M oolman [1927] A .D . 133 ; (Ceylon ) S opinona V .

A beywardene ( 1928) 30 N.L .R . 295 ; Pa lipane V . Ta ldena ( 1929 )
3 1 N.L .R . 196 .

5 G r . u bi sup . Voet , 36 . 1 . 5 . See V .d.K . 318.
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waste the property
,
with a direction to make over the

residue to some person named by the testator (fideicom
missum residu i ) .

1 In this case the he ir may freely dispose

of three quarters2 of the estate otherwise than by fraudu
lent donation or last will

,

5 leaving one quarter only to the
fideicommissary ,

for whi ch the fidu ciary unless absolved

by the testator must give secur ity ;
5 if he has a lienated

more than three qu arters
,
the goods last alienated may be

followed in the hands of the alienee .

5

Very often the fideicommissum depends upon a con Condi

dition
,
as where a wife is appointed he ir with a gift over

51°n5 1

in the event of re -marr iage : e .g:
‘ I appoint my wife Jane missa .

my heir ; but , if she marries again
,
I desire her to make

over the property to my brother Henry
’

; or when a son

is appointed heir with a gift over in the event of his dying
under the age of five -and- twenty .

5 Bu t the commonest
condition is that which provides that the goods are to go

over if the first taker dies withou t children . The formu la

1 Nov . 108, cap. 1 ; G r . 2 . 20 . 13 ; Van L ee uw en , 3 . 8. 9 ; Huber ,
2 . 19 . 103 ; V .d .K . 320 . M cCarthy v . Newton ( 186 1 ) 4 Searle 64;
Est. M oorrees V . Board ofExors . , Cape Town [1939] A .D . 410 : Est.

SmithV . Est. Follett [1942]A .D . 364 (Ceylon ) Veerapilla i V . Kanta r
( 1928) 30 N.L .R . 12 1 ; Fernando v . A lwis ( 1935 ) 37 N.L .R . 20 1 .

The same resu lt follow s when a usufru ct w ith a pow er ofalienation

has be en left su bject to a condi tion that the prope rty shou ld be re

stored after death . V .d .K . 372 .

5 G rotius says one fourth ; bu t this is a slip corrected in G roene

w egen
’

s and late r edi tions . In certa in cases he m ight dispose of

the whole , v iz . ex causa dotis seu propte r nuptias donationis seu

captivorum redemption is vel si non habeat unde faciat expensas .

Nov . 108 (A .D . Au thent ica ad Cod . 6 . 49 . 6 ; G r . loc . cit .

5 Voet , 36 . l . 54; Van L eeuwen , 3 . 8. 9 ; V .d .K . Dictat . ad G r .

2 . 20 . 13 and Th. 320 ; L ee , Commentary , ad 10 0 .

5 Ex parte Berrange [ 1938] W.L .D . 39 .

5 Distinguish the case of a m u tual w ill by whi ch the spou ses

re ciprocally institu te each other heirs w ith pow er ofalienation and

direct that whatever is left of the m assed estate shall be div ided

betw een the he irs of the spou ses . In this case the surviv ing spouse

is free to alienate the whole e state by act inter vivos , even by
donation ifnot m ade in fraud of the he irs . Voet , 36 . 1 . 56 ; Coren ,

Obs . x i, p . 43 ; Hall. Cons . , iv . 278; Bijnk . O .T . i . 981 ; Brown V .

Rickard ( 1883 ) 2 S .C. 3 14 ; I n re Jordaan
’

s E st. ( 1907 ) 24S .C. 84

Botha V . Van der Vyver 25 S .C. 760 . Ex parte Venter [1920]
O .P .D . 153 ; Kemsley V . K emsley [1936] C .P .D . 5 18.

5 Hu ber , 2 . 19 . 44.
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is something of this kind : Ifmy heir di es without children
I will that he shall let the property which comes to him

from me go to my ‘

nearest ofkin then in being .

’

The effe ct
is that the gift over is only realized in case the heir leaves
no legitimate childr en surviving him at the date of his
death .

1

If the clause si sine liberis decesserit was expressly

inserted as the condition of a gift over taking effect and
the first taker had children who survived him

,
the gift

over wou ld certain ly fail ; bu t whether a fideicommissum

would be implied in favour of the children was dispu ted .

Grotius says that a negative answer is commonly given
unless the testator was an ancestor , or the children are

themselves charged with a fideicommissum ,
or from other

circum stances it appears that the testator intended that

they shou ld benefit under hi s w ill ?

If however the testator was an ancestor , not only does
the above -mentioned clause create a fideicommissum in

favour of the children , bu t even if the clause has been

omitted it will be read into the will with the same result ?

For if an ascendant confers a benefit by his will upon a

descendant who was childless at the date of the will
,
with

an unqualified gift over in the event of su ch descendant ’s
death

,
none the less, if, at the date of his death

,
su ch

descendant leaves children surviving him
,
a fideicom

m issum will be implied in the ir favour in derogation of

1 Voet , 36 . 1 . 13 ff. ; Huber , 2 . 19 . 45—6 .

5 G r . 2 . 20 . 5 ; Hube r , 2 . 1 9 . 30 . I institu te my brother ; if he

dies w ithou t children , the property to go over to my nephew . This

does not create a f.c . in favour of the brother
’

s children . Ibid .

sec . 55 . Voet (39 . 5 . 44) observes : Nititur scilicet tota qu aestion is
huju s definitio ex determ in atione controversias , an positi in con

ditione censeantur et iam positi in dispositione . See also Neostad .

Decis . van
'

den Hove , No . 22 ; Van L e euw en , 3 . 8. 12 ; Voet , 28.

2 . 10 ; B ijuk . O.T . i . 1032 ; S teenkamp V . M arais ( 1908) 25 S .C.

483 ; Ex parte Odendaa l [1926] O .P .D . 223 ; Reese V . Registrar of
Deeds [1938] C .P .D . 459 .

5 This m ay perhaps , in View of Ex parte Odendaa l, se em to be

stated too absolu tely . Bu t if descendan ts
‘

positi in conditione
’

are to be taken to be
‘

positi in dispositione it is correct . It cannot

m ake any difference whether the condition is express or implied.

Cf. Voet , 36. l . 17. in fin .
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u ses . If the fideicommissum is expressed to take effect

at once , the fidu ciary will be a condui t -pipe to convey the
property to the beneficiary . If

, on the other hand
,
the

vesting of the fideicommi ssum is postponed , the fidu ciary

will be in the position of an owner in fee simple subject to
an execu tory lim itation over to another . Upon the hap
pening of the contemplated event the ownership will shift
over to the fideicomm issary . If the terms of the fideicom
m issum involved active du ties in relationto the property

,

the case wou ld , no doubt , be different . In su ch a case
an a ctual conveyance would be necessary to transfer the
property to the fideicommissary owner .

1

Le t u s now confine our attention to the most u sual case
of fideicommissum ,

viz . where the fidu ciary is intended to
take a life interest and to ‘

restore ’

the property upon his
death . What is hi s position ? In the fir st place ,

unless
the testator has directed otherwise?he must give secur ity

for the restoration of the property
,
undim inished in

amount and value
,
to the person entitled to su cceed him .

5

In the interval he is dom inu s, and may exercise all rights
of dom inion not inconsistent w ith the rights of his su c

cessor .

4 Like the u su fru ctuary, he may transfer his r ight

of enj oyment to another
,
remaining liable ,

however , to the

fideicomm issary for the acts and defaults of the transferee .

Next , pu t the case of a fideicommissum expressed to

take effect upon the happening of a contemplated event

dur ing the lifetime of the fidu ciary
,
which event has

happened . Has he ipso jure ceased to be dominu s ? It

1 What is stated in the text is tru e in the m odern law in so far

as a fide icomm issariu s whose title has m atur ed has a r ight of

action to vindicate the property (2 Maasdorp, p . Bu t by the

law of Sou th Afr ica his title w ill be in complete (and perhaps i11
secure ) un til he has obtain ed transfer .

‘

It is the transfer which

gives the dom in ium .

’
Op. cit . p . 82 ; supra , p . 146 .

5 Huber , 2 . 19 . 134; V .d .K . 5 1 1 (m istrans lated by Loren z ) , non
obstan te Voet , 36 . 3 . 6 . (ad See also Van L eeuw en , 3 . 8. 18.

5 Huber , 2 . 19 . 83 and 131 . He m u st also m ake an in ven tory .

From this du ty he cann ot be excu sed even by the testator him self.

Voet , 36 . 1 . 36 ; Neostad, Supr . Cu r . D ecis . No . 9 1 ; B ijuk . O .T .

i . 694, and Qu aest. Ju r . Priv. L ib . iii . cap. 10 .

5 Van der Wa lt v . Registrar ofDeeds [1935] C.P .D . 463 .
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seems that he has. At all events, he cannot deal with the Can the

burdened property
, so as to give a good title to an inno

W a

cent purchaser . This 18 expressly enacted m Cod . 3 good title

to the following effect :
purchaser

c withou t
If a legacy or fideicommissum be left to any one Wl th

.

a,
notice ?

condition of substitution or restitution , either in an uncertam
In Roman

event or in a certain event bu t at an indefinite time , he will do La
better ifm these cases he refrains from selling or mortgaging
the property

,
lest he shou ld expose himse lf to still greater

burdens under a claim of eviction . But ifin his lust for wealth
he should hastily proceed to a sale or mortgage in the h0pe that
the conditions will not take effect : let him know that , upon the
fulfilment of the condition

,
the transaction will be treated as

of no effect from the beginning, so that prescription will not

run against the legatee or fideicommissary . And this rule will ,

in our Opinion , equally obtain whether the legacy has been left
un conditionally or to take effect at some certain or un certain

fu ture time
, or in an uncertain event. Bu t in all these cases let

the fullest liberty be given to the legatee or fideicommissary to
claim the property as hi s own

,
and let no obstacle be placed in

his way by those who detain the property .

’1

That the principles set forth in this law were accepted in Roman

as part of the law of Holland admits of no doubt . It will
La

Dumb

be observed that here there is no tender regard for the
m

bona fide purchaser , though at an earlier period in the

history of Roman L aw he was preferred to the fideicom

missariu s ? The modern law seems to have reached the
same result in favour of a pur chaser withou t notice who
has obtained registered transfer .

Next , let u s consider the position if : (a ) the fidu ciary When

dies before the testator
, (b) the fideicommissary dies before

fideicom

the fidu ciary , or before any other event upon which the falls to

vesting of the fideicommissum depends . In prin ciple the effect

result in each case is the same the fideicommi ssum fails .

In the first case there is no one burdened ,

“5 in the second
1 D e Jager v . Scheepers ( 1880 ) Foord at p. 123 per De Villiers

C.J . where this passage is cited .

5
,Pau l S ent. 4.

5 L ange V . I/iesching ( 1880 ) Foord at p. 59 ; infra , p. 435

(Ceylon ) D e S ilva v . Wagapadigedera ( 1929 ) 30 N.L .R . 3 17 ,

Kusmawathi V . Weerasinghe ( 1932 ) 33 N.L .R . 265 .

5 Voet , 36 . l . 69 ; Huber , 2 . 19 . 1 12—2 1 .
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case there is no one entitled .

1 But in case (a ) , since to -day
the heir has been replaced by the testamentary exe cutor

,

the death of the fidu ciary before the testator no longer pre

vents the fideicommissary from claiming under the will ;
5

nor , again , is be excluded from the su ccession ,
if the fidu

ciary repudiates the inheritance ? In case (b) it is. always
possible for a testator to make a dir ect substitution in

favour of the children of the fideicommissary , so that they

will take hi s place , and,
where the testator has not done so

in express terms
,
an intention to do so will sometimes be

inferred ex
'

conjectura pietatis .

4 There are other cases too

in which a fideicommi ssum is not held to fail if the fidei

commissary does not survive the fidu ciary : ‘ If
,
for in

stance
,
the fidu ciary is a mere tru stee to administer a

tru st for a certain period without any beneficial interest ,
or according to Voet (36 . 1 . if the fideicomm issum

were created by contract
,
the implication would not ordi

nari ly arise .

’5 Bu t on this last point opinions varied ? If

the fideicommissary disclaimshis right , the fidu ciary in the

absence of a contrary intention has the absolute dom inium .

7

From what has been said it will be seen that when a

life interest is given by will it is of the utmost importance

to find ou t whether the testator intended to create the

life interest by way of fideicomm issum or by way of

usufru ct ? From the point of View of the tenant for life
1 Voet , 36 . l . 67 ; Huber , 2 . 19 . 31 and 50 ; Van Dyk V . Van

Dyk
’

s Exors . ( 1890 ) 7 S .C . at p . 196 .

5 White v . L andsberg
’

s Exors . [1 9 18] C .P .D . 2 1 1 : (Ceylon ) Sherifi
v . Yoosub ( 1944) 46 N.L .R . l .

5 Ex parte De Jager [1907] T .S . 283 ; Van der M erw e v . Van der

M erw e
’

s Extrix . [1 92 1] T .P .D . 9 .

5 Voet , ubi sup . ; Huber , 2 . 19 . 38; Est. Kemp v . M cDona ld
’

s

Trustee [19 15] A .D . .at p . 50 1 .

5 JewishC olon ia l Tru st V . Est. Nathan [1940] A .D . at p . 1 77 .

5 Wassenaar , Pram. Judie . cap. 18, sec . 126 ; Br it. S . A . Co . v .

Bu lawayo M un ic. [19 19] A .D . at p . 95 ; (Ceylon ) Ba lkis v . P erera

( 1927 ) 29 N.L .R . 284. In som e cases the fide icomm issary m ay
cla im the property even before the vesting of the f.c . , notably if

the fidu ciary has alienated all the property . Ib id. sec . 125 .

7 Voet , 36 . 1 . 65 .

5 S trydom v . S trydom
’

s Tru stee ( 1894) 1 1 S .C . 425 ; Commrs . of
In land Rev. v . E st. Holla rd [1925] T .P .D . 154; Ex parte Cilliers
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that , in case of doubt , the constru ction shou ld be against
afideicommissum .

’1

It has been observed above that the chi ef u se of the
fideicommissum was to tie up property thr ough su cceeding

generations . We are told in the Institutes that a testator
might charge a fideicommissum not only on an heir or

legatee , but also on a fideicommissary . In this way the

testator m ight tie up the property for so long as he pleased .

Had the Roman and the Roman -Dutch L aw ,
then , no

Ru le against Perpetu ities ‘

? Yes ; but one which ,
as inter

preted in a later age , gave way before the clearly expressed

intention of the testator to overr ide it . The rule , which

is derived from Justinian
’

s 159th Novel (A .D . is

stated by Voet in the following terms :
5

‘Now since there has been frequ ent mention of a perpetual
fideicommissum in the preceding sections

, it should be known
that it has been generally held that where there is any doubt
su ch perpetu ity only extends to the fourth generation and

that thereafter the property is unburdened
,
so that the fifth

generation is able to di spose thereof at will ; un less there be
clear evidence of a contrary intention on the part of the
testator , desiring to subject the property to a fur ther burden .

For it seems that we cannot deny the testator
’

s right to
multiply the degrees of fideicommissary substitution at his

discretion in infinitum as in the case ofdirect substitution .

’

The testator , then ,
may tie up the property for ever if

he pleases . Bu t the more u se of the word ‘ perpetu al ’,
or the like , is not suffi cient to produ ce this resu lt

?

Thu s, ifhe says : ‘ I will that my goods after the death

of my first he ir shall descend to my next of kin then in

be ing and that they shall always go from one to the other

1 Gordon
’
s Bay Esta tes V . Smu ts [1923] A .D . at p . 1 66 ; Ex parte

Sadie [1940] A .D . at p . 30 . Bu t it has been sa id that there is no

presumption against f.c . in favou r of usufruct . M iller v . A ttwell

[1927] C .P .D . 150 ; Ex parte Ward [1928] C.P .D . 70 ; contra ,

Commrs . of In land Rev. v . Hollard [1925] T .P .D . at p. 1 63 .

5 Voet , 36 . l . 33 .

5 Ex parte Barnard [1929] T .P .D . 276 . Cf. Sande , Decis . Fris .

4. 5 . 4, where the head-note runs :
‘
Perpetu um fideicomm issum non

extendi ul tra qu artum gradum , nisi en ixa Testatoris voluntas aliud

suadeat .

’
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of my blood -relations and shall not at any time pass

ou tside my family,
’1 these words will not be sufficient

to tie up the property beyond the fourth generation

inclusive ,
unless, he goes on to add,

‘

the fideicomm issum

shall not at any time or in any event whatsoever come to

an end
’

,
or other words of like import ? As to the mode

of computing the degrees, Voet continues

In Holland andFriesland the general Opinion ofcommentators

has been accepted that it is not the first instituted or

fidu ciary heir ,
bu t the first fideicommissary heir , who con

stitu tes the first degree , and consequ ently only the fifth fidei
commissary heir is able to exercise his free discretion in regard
to the fideicomm issary property.

’5

The inconvenience of allowing testators to ‘

tie up
’

the ir Relief

property over a long series of su ccessive generations is {3
5

3153n
Obvious . It is not surprising therefore that applications fideicom

are made to the Cour t to di scharge the property from the
mm um’

when

1 Huber , 2 . 19 . 63 . Cf. Ex parte S teenkamp [ 19 19] C.P .D . 1 12 .

granted.

In In re Est. Von I/udwig [193 1] C .P .D . 488 a testator made an

unsu ccessfu l attempt to keep a gold snuff-box in the fam ily as a

perpe tu al he ir loom .

5 Hube r , 2 . 19 . 64—5 : ten w are de Testateur m et zoer krachtige

en dr ingende w oorden badde be last dat hy imm ers de be zw arenisse

ten eeuw igen dage Wi lde hebben u itgestrekt , in w elken gevalle de

w ille van de Testateur plae ts soude m oeten hebben .

5 Van L eeuw en (3 . 8. 7 ) agrees w ith Voet ; and this v iew w as

adopted by de Villiers C .J . in Rykclief
’

s Heirs v . Rykclief
’

s Exors .

( 1896 ) 13 S .C. 64, and Un ion Govt. v . Oli vi er [19 16] A .D . 74. See

further , as to the m ethod of compu ting the degrees , S trickland v .

S trickland [1908] A .C . 55 1 (P .C . in appea l from Malta ) . In Ceylon
by Ord . NO . 1 1 of 1876 imm ovable prope rty m ay not by any w ill ,
deed, or other instrum ent be m ade in alienable for a longer period

than the lives ofpersons who are in ex istence or en ventre sa mere
at the tim e of its ex ecu tion and are nam ed described or designated

in it , and the life of the surv ivor Of su ch persons (se c . and any

prohib ition or restr iction of alienation so far as it extends beyond

the above -m en tioned per iod is nu ll and vo id (sec . The Trusts

Ord. NO . 9 of 19 17 repeals this Ord . in so far as it relates to tru sts ;
bu t sec . 1 10 ( 1 ) prov ides that

‘

no trus t sha ll operate to create an

in terest which is to take effect after the lifetim e of one or m ore

persons living at the date of the constitu t ion of the trust , and the

m in or ity ofsom e person who shall be in ex istence at the expiration

of that period, and to whom , if he atta ins full age , the interest

created is to belong
’

. Bu t a fideicommissum can be created ex

tending over four generations . (Ceylon ) Carolis v . S imon

30 N.L .R . 266 ; Isma il v . M arika r ( 1932 ) 34N.L .R . 198.
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burden whi ch attaches to it
,
or to authorize exchange or

sale or mortgage . Bu t the Cour t has no general discre
tionary power to modify the terms of a will

,

1
and apart

from the limited cases provided for by statu te
,
permission

is rarely given unless the property is of a wasting character
,

so as to render exchange or sale desir able in the interest
Of all parties presently or contingently interested ;

5
and it

is only under special cir cumstances that the Court will

grant leave to the fidu ciary to raise money on the security

of the fideicomm issary property .

5 On the other hand
,

where all the fideicommissaries are ascertain ed and su i

juris they may agree to the sale or mortgage of the
property or to the total extinguishment of the ir rights .

If they are m inors consent may be given by the ir gu ardians

on their behalf
,
bu t subject to approval by the Master or

the Court .

4

12 . Tru sts . In directing attention above to the fun

damental distinctions between fideicommissa and trusts

we reserved the question Of the place of trusts in the

modern law . This must now be considered .

In Estate Kemp v . M cDonald
’

s Trustee [19 15] A .D . 49 1

the Court had to constru e a testamentary tru st .

1 Jew ishColonia l Trus t v . E st .Na than [ 1940] A .D . 163 Ex parte

Bu rstein [1941] C .P .D . 87 .

5 Voet , 36 . 1 . 63 and 70 ; V .d .K . 3 17 , D icta t. ad G r . 2 . 20 . 1 1 ;

V .d .L . 1 . 9 . 8; Goldman N .O . v . Exor . Est. Goldman [1937]W.L .D .

64; Ex parte B oyd [1938] C .P .D . 197 , 5 10 . The pow er to relieve

property of the burden of f.c . w as expressly den ied to the Courts

by a Placaat Of the States OfHolland andWest Fr iesland of Ju ly
23, 1 670 (3 G .P .B . For the m odern law see The Rem oval or

Modification of Restr ictions on Imm ovable Property Act (NO . 2

of) 19 16 (am ended by Act , No . 20 of and the follow ing
cases : Ex parte M arks [1926] T .P .D . 1 ; Ex parte Est. M arks

[1927] T .P .D . 3 16 ; Ex parte S eneka l [1934] T .P .D . 131 ; Eat parte

B lomerus [1936] C .P .D . 368; Ex parte Cohen [1937] T .P .D . 155 ;

Ex parte Van Vuu ren [1937] T .P .D . 144.

5 Ex parte Short [1928] T .P .D . 155 (leave refu sed ) ; Ex parte
M acdona ld [1929] W.L .D . 18 (leave gran ted) ; Ex parte Odendaa l

[1928] O .P .D . 2 18 (leave gran ted to mortgage in order to raise

m oney for n ecessary expenses ) ; Ex parte Koen [1930] O .P .D . 1 54

(leave refu sed ) ; Ex parte Visagie [ 1940] C .P .D . 42 (leave gran ted ) ;
Ex parte Hopley

’

s E st. [1940] C .P .D . 60 (leave granted) ; Ex parte
Nell [1941] C .P .D . 314 (leave granted) .

5 Ex parte Odendaa l, ubi sup .
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eventualities embrace a claim to the corpus of the bequest .

While the trust continued the dominium would remain in the

trustee ; the beneficiaries would be entitled to call upon him
to carry out in their

‘

favour the provisions of the trust as and
when their rights accru ed ; but the question of the nature of
any right , its vesting and its transmissibility to the heirs
Of the beneficiary would depend in every instance upon the
intention of the testator as expressed in the will . ’

In this account of the matter a tru st is afideicommissum ,

the tru stee figures as a fidu ciary
, and the beneficiaries

of the trust as fideicommissaries . But when the tru st is

in the nature Of a settlement , i .e . a disposition by which

persons are su ccessively entitled
,
a qu estion may arise as

to the character of the first beneficiary’

s interest . In

Roman -Du tch L aw
,
as explained above (supra ,

p . a

life interest may assum e the form either of a usu fru ct or

of '

a fideicommissum ,
and in the case under consideration

the Court had to decide to which Of these the life interest

given by the will to testator ’s daughter was tobe referred .

Strictly speaking , it could not be to either , for the dom i

nium was ou tstanding in the trustee , bu t it was assumed

that interests cou ld be created in the enj oyment of the

tru st fund (one is tempted to say equ itable interests)
sim ilar to those whi ch m ight be created in the property

itself so that the question resolved itse lf into this : ‘Was

she vis-d-vis her descendants in a position analogous to

that of a fidu ciary or analogous to that
’

of a u sufru ctuary

It mu st be adm itted that there is something unsatis

factory in a term inology which employs the words ‘

fidei

comm issary ’

,

‘ fidu ciary ’

to serve a double purpose , so

that the beneficiary under a trust is described as a fidei

commissary in relation both to the tru stee and to a person

entitled previously to him under the trust , while the

description ‘

fidu ciary ’

is applied both to the tru stee and

to a beneficiary in relation to a person subsequently

entitled under the trust .

Solomon J.A . in his judgment avoids this difficu lty .

He says (p . 5 12)
1 P Inn C Jer es,
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‘

In considering the legal rights of the beneficiaries under
the will, I have studiously avoided the u se Of any of the

techni cal terms pecu liar to our law . For the will itself employs
the phr aseology of English law ,

and the cardinal rule in the
constru ction of testamentary documents being to endeavour
to di scover the in tention of the testator , it is, in my opinion ,

quite possible to do so in the present case withou t translating
English legal terms into the corresponding expressions of our

own law . Were it necessary to do this I think that we shou ld
have to speak of the tru stees as fidu ciary heirs or legatees and
of [the daughter] as a fideicommissary legatee . In doing so,

however , w e should be using the terms fidu ciary and fidei

commissary in a wider sense than they have hitherto been
employed [in] in any of our reported cases . For in these cases

a fidu ciary heir or legatee has invariably meant a person who
himselfhad a beneficial interest , u sually a life interest , in the

property bequ eathed to him
,
while the fideicommissary has

been one . in whom the dominium of the property has ipso facto
vested on the death Of the fidu ciary

, or on the happening of

any other event which terminates the rights of the fidu ciary .

In the present case
,
however , the trustees have no beneficial

interest [in the tru st property], nor could the dominium ever

have passed to [the daughter] . It appears to me
,
how ever

,

to be unnecessary for the decision of this case to translate into
the language ofthe Roman -Dutch law the English terms whi ch

are u sed in this will . Nor am I sure that it is desirable to do so ,

inasmu ch as it involves employing the expressions fiduciary
and fideicomm issary in a much

'

wider sense than they are

commonly u sed [in] in our Courts, while the term s
,
tru sts and

tru stees are now in general u se in South Africa .

’

In view of this expression of opinion by so em
i

nent a

Judge , afterwards a Chief Justice of the Union
,
a regret

may be permitted that the law of Sou th Afri ca has not

frankly accepted the tru st conception , or at least its ter
m inology ,

as a u seful importation from a foreign system .

In an earlier case Innes C.J. said

If by tru stee is meant a man occupying some capacity
recognized by our law ,

and undertaking some Obligation known
to our law ,

to holdpropertyfor another ,andnot for himself, then

the expression is a convenient one and may be safely applied.

’1

1 I/ucas
’
Trustee v . Ismai l doAmod [1905] T .S . at p. 244.

Fideicom

and trust .
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To regard the Sou th African trust as a development

of the Dutch fideicomm issum is historically inexact . In

Ceylon the two institutions—fideicomm issum and trust

exist side by side
'

.

1

TO speak Of a trust does not ne cessarily imply the

admission of equitable ownership . Thi s is unknown to the

law Of Sou th Africa .

5

13 . Mu tu al Wi l ls . This topic has been referred to

above . It was in Holland , and is in South Afr ica ,
the

common practice for two or more persons, u su ally bu t

not necessarily spou sesmarr ied in community of property,
5

to j oin in making a di sposition of property whi ch is known

as a reciprocal or mu tual will .

5 The prin ciples of law

applicable to su ch disposition are briefly and accur ate ly

stated by Van Leeuwen in the following passage :5

‘A hu sband and wife may together make their joint will in
one writing . Su ch joint will , however , is considered as two

separate wills, whi ch either of them may specially and without
the know ledge Of the other

,
or even after that other

’

s death,

always alter ; except only where either ofthem has reciprocally
benefited the other thereby, and dire cted how the disposition
of the property of their joint estate after the death of the

survivor is to be regu lated ; in thi s case the survivor , if he or

she has enjoyed or wishes to enjoy the benefit , cann otmake any
other disposition or will of his or her half unless the benefit
bestowed has been repudiated and renoun ced .

’

1 Sabapathy V . M ohamed Yoosuf ( 1935) 37 N.L .R . 70 ; S innan

Chetlia r V . M ohideen ( 1939 ) 41 N.L .R . 225 ; Ramanathan v .

Sa leem ( 1940 ) 42N.L .R . 80 . Ord. NO . 9 of 19 17 defin es and am ends

the law relating to tru sts . Sec . 3 defin es a trust and concludes

w ith the w ords
‘

A tru st does not include a fideicommissum
’

. It

seems that in Sou th Afr ica a tru st is interpreted (or disgu ised ) as
a fide icomm issum or stipu latio a lter i .

5 I/ucas
’

Trustee v . I smai l ( 2' Amod, u bi sup . , at p . 247 ; Princess

Est. V . Registrar ofM in ing Titles [19 1 1 ] T .P .D . at p . 1078.

5 Est. Koopmans v . Est. De Wet [19 12] C.P .D . 1061 (sisters ) ;
Vi llet

’

s Est. v . .Vi llet
’

s Est. [1939] C .P .D . 152 (sisters ) ; Bijnk .

O .T . i . 496 (brother and tw o sisters ) ; In re M u rray
’
s Est. ex p .

M u lhearn ( 190 1 ) 18S .C . 2 13 (spou ses m arr ied ou t of comm unity ) .
5 G r . 2 . 15 . 9 ; 2 . 1 7 . 24, and G roenew egen , ad loc . , Cens . For .

1 . 3 . 2 . 15 and 1 . 3 . 1 1 . 7 ; Voet , 23 . 4. 63 ; Boel ad L oen . Gas . 137 ;

V .d .K . 283, 298.

5 Van L eeuw en , 3 . 2 . 4. (Kotze’s translation ) .
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in order to deprive the survivor of the right to revoke the
mutual will are a disposition of the survivor ’s property or a

specific portion of it after the survivor
’

s death
,
and an accep

tance by the survivbr of some benefit under the will . Upon
electing to take the benefit

,
he au tomatically assents to the

bequ est . On the other hand
,
if he elects to re j ect the benefit

he reverts to his legal position before the testator ’s death
,
the

mu tual arrangement falls away, and the will of the first -dying
Operates only upon his share of the property .

’1

The conclu sion to be drawn from the above passage

is that what is called ‘

massing ’

is in fact an application

of the principle of election . If this is borne in mind it is

apparent that there will be no question of irrevocability

Of the will of the surviving spou se unless the will of the

predeceasing spou se bears the constru ction that it disposes

of the whole or part5 of the survivor ’s share
,
as well as of

his own share in the j oint estate . For it is qui te possible

for hu sband and wife to make a j oint will in which each

disposes exclusive ly of his or her share of the j oint estate

without disposing in any way of the share of the other

spou se ? Su ch a w ill sometimes takes effe ct as the will

of the first—dying only
, viz . of hu sband or wife alone

, as

one or other may happen to die fir st ;
5
or it may be con

strued as
‘

two dispositions of two equ al portions of the
1 Receiver ofRevenu e , P r etoria v . Hancke [19 15] A .D . at pp . 7 1 - 2

per Inn es C.J.

5 In Mostert
’

s case itself the m assing of the joint e state w as only

partial, bu t the ir lordships decided that the w ill had so dealt w ith

the joint estate that the sur vivor w ould n ot have had the pow er

to revoke any part of it if she had adiated
’

. De V illiers C.J . in

Barry v . M undell ( 1909 ) 26 S .C . at p . 480 . Other cases of part ial

m assing
—Exors . E st. Viljoen v . The M aster [1922] C .P .D . 208;

E st. Smu ts v . E st. Rust [1923] C .P .D . 449 .

5 For a m u tu al w ill whi ch did not effect a m assing Of the jo in t
e state see Kleyn v . E st. Kleyn [ 19 15] A .D . 527 . Note that the use

Of the w ords
‘ jo int e state ’

or
‘

the whole of the jo in t e state ’

in a

w ill does n ot poin t conclu sive ly to an in ten tion to m ass the joint
estate ( ib id . and Est. Coaton V . The M as ter [ 19 15] C .P .D .

For another case where there w as no m assing see De Kock V . Est.

D e Kock [1922] C .P .D . 1 10 .

‘

As the ordinary and natu ral cou rse

for a testator is to dispose only ofhis own property the presump
t ion is aga inst m assing. Van Reenen v . E st. Van Reenen [1925]
O .P .D . 239 .

5 E st. Coaton v . The M aster , u bi sup .
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j oint patrimony or (to vary the phrase ) as
‘

two separate

wills embodi ed for convenience in one document
’ ? Finally ,

it must be remembered that for the rule to apply actual
acceptance or

,
as it is called ,

‘

adiation ’ by t he survivor

is essential . The Opin ion expressed by Fitzpatrick J. in

S . A ; Association v . M ostert,
5 that the parties to a j oint

will were mu tually bound by contract not to change their

dispositions except by mutu al consent
,
and that this was

so whether benefit was accepted or not
,
was dissented

from by his colleague Mr . Justice Denyssen ,
and was

overr u led by the Judicial Committee .

It remains to cons ider the effect Of a mutual w ill and Effect of

acceptance Of benefits upon the property of the survivor . 331
5

1

1

1

51

31,
In Rosenberg v . Dry

’

s Exors .

4
and Receiver of Revenue , sfiif

ty

Pretoria v . Hancke5 the Appe llate Division held that the vivor

heirs did not acquire a real right in su ch property , bu t

a personal right against the survivor to compel him or her

to recognize and give effect to the will of the first dying ?

There was, however , mu ch authority for the proposition

that the dominium in the su rvivor ’s share , as well as in

the share Of the first dying
,
passed under the will . In

Sou th Afr ica this second alternative re ce ived statu tory
authority from the Administration of Estates Act , 19 13,
sec . 1 15

,
which provided that :

‘Where two spouses, married in community of property,
have by their mu tual will massed the whole or any specific
portion of their joint estate , and di sposed of it after the d eath

Of the su rvivor
,
conferring upon the latter a fidu ciary, u sufru o

tuary or other limi ted interest therein
,
then upon the death of

either of such spou ses after the commencement of this Act ,
1 Receiver of Revenu e , Pretoria v . Haneke, u bi sup . , at p. 72 per

Inn es C .J .

5 Warr en and Tu rpin v . The M aster and S ilberbau er [19 13]
C .P .D . at p . 79 1 S cheidel V . The M aster [1936] C .P .D . 287 ; B ijnk .

O .T . i . 450 is to the sam e effect . For Ceylon see Paramana than v .

S aravanamu ttu ( 1928) 30 N.L .R . 188. For m u tu al w ills at com

m on law see Gray v . P erpetu a l Trustee Co . [1928] A .C. 39 1 (on
appeal from the High Court ofAu strali a ) .

5
[1869] Bu ch . 23 1 .

5
[19 1 1 ] A .D . 679 .

5
[19 1 5] A .D . 64.

5 The Ceylon Court in constru ing an old w ill cam e to the sam e

conclus ion . Sangaramorthy v . Candappa ( 1932) 33 p. 361 .
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adiation1 and the acceptance by the survivor ofbenefits under
the will shall have the effect of conferring upon the heirs

entitled to the said property after the expiry of the said

limited interest the same rights in respect Of the survivor ’s
half share of su ch property as they may by law possess in

respect ofthe half share which belonged to the spouse who has
di ed fir st .

’

It will be remarked that this enactment applies only to

the case of the mutual will of spouses married in com

The result is that
‘When there is a mutual will [of su ch spouses] made irre

vocable by massing and acceptance of benefits this will
Operates as one will and as that of the first dying . The

estate is consolidated into one mass and is in every real sense
one estate falling under the dispositions of the one will , namely
that of the first dying .

’5

1 Adiation m eans acceptan ce Of an inher itance . The w ord is a

strange perversion of the L atin aditio hereditatis .

5 M eyer
’

s Exors . v . M eyer
’

s Exors . [1 927] T .P .D . at pp. 339—40
per Stratford

-J .
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expressed in the proverbial maxims
,

‘Het goed moet gaan
van daer het gekomen is

’

and
‘

Het naaste bloed erft
het goed ’

. By the Schependoms L aw
‘

the goods mu st go
when ce they came

’

;
1 which means that the goods Of a

de ceased person were taken by a fiction of law to have
devolved upon him mor tis causa from both parents equally .

If, therefore , the deceased left one surviving parent , the
deceased ’s estate was supposed to have come to him

wholly fr om the dead parent and not at all from the

living one . Accordingly it reverted to the side from which

it was supposed to have come (paterna paternis—materna

ma ternis) , viz . if the father were dead
,
to the relatives ex

parte paterna to the exclusion of the mother ; ifthe mother

were dead
,
to the relatives expartematerna to the exclu sion

of the father . This ru le
,
together with the fur ther principle

of unlimited representation5 in the descending and colla

teral lines, was the key -note of the Old Schependoms L aw ,

which accordingly determ ined the su ccession as follows :5

CanODB Pf 1 . Chi ldren su cceed equally
,
m ales and females alike ,

113
3

55
810 11

with representation per stirpes in infinitum .

Eliggn 2 . Failing children
,
if both parents are alive

,
they

doms Law. su cceed to equal moieties .

3 . If one parent only survives, the whole estate goes to

the childr en of the deceased parent , i .e . to the brothers

and sisters of the intestate ,
whether Of the whole or Of the

half blood , with representation per stirpes in infinitum .

4. If both parents are dead , the estate goes in equal

moieties to the childr en Of the deceased father and to the

children Ofthe de ceased mother , i .e . one moiety to brothers

and sisters of the intestate ex parte paterna ,
whether of the

whole or of the half-blood , with representation as before

stated ; the other moiety to brothers and sisters of the

intestate ex parte materna , whether of the whole or of

the half-blood , with representation as before stated . From
thi s it will be seen that whole brothers and sisters take

1 G r . 2 . 28. 6 ; Vinn ius, ubi sup . , sec . 2 ; V .d.K . 347 .

5 Van der Vorm , Versterfrecht, ed. Blondeel, p. 34.

5 Van der Vorm , pp. 35—6 .
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‘with the whole hand
’

,
i .e . take twice over ; once as chil

dren of intestate ’

s father , once as children Of intestate
’

s

mother . Half brothers and sisters, however , take with the

half-hand , i .e . take only once— viz . in concurrence w ith

the brothers and sisters of the whole blood in respect of

the father ’s or of the mother ’s m oiety according as they

are related to the deceased on the father ’s or on the

mother ’s side ?

5 . Failing children
,
parents, and issue of parents , the

estate goes in like manner to the four qu arters (vier vieren

deelen ) , i .e . to the grandparents of the intestate per lineas ,

viz . one moiety to the paternal grandparents, the other

moiety to the maternal grandparents. Within each line

identically the same principles are applied as have been

stated above in ru les and (4)—a sole su rviving

grandparent taking nothing— representation Ofuncles and

aunts by their issue being admitted per stirpes in infinitum
—the half- blood always taking with the half-hand .

6 . Failing children ,
parents and issu e of parents, grand

parents and issue of grandparents, the estate goes in like

manner to the eight eighths, viz . to the stocks of the eight

great
-grandparents, and so on in infinitum .

By the Aasdoms L aw
‘

the nearest blood inherits the
goods This ru le , together with the preference Ofdescen

1 If on ly on e paren t is dead , the half-blood on the side of the

deceased parent take s w ith the whole hand in concurrence w ith

the childr en of the whole blood . This pr in ciple is of un iversal

application , and w ill be assum ed as known , wherever the half

blood is said to take w ith the half-hand . The reader m u st be

cau tion ed aga in st the m istake Of supposing that , when there are

fu ll brothers or sisters, and also half brothers and sisters , the fu ll

brothers and sisters take one -half of the estate and divide the

other half w ith the half brothers and sisters . This conclu sion

rests upon a misapprehen sion of the effe ct of the Interpretatie

(of the Political Ordin ance ) of 1594 (infra , p . The Inter

preta tie itself is a little m isleading b ecau se it does not deal

explicitly w ith the case in which there are halfbrothers and sisters

on both sides , bu t the intention is plain enough . It w ou ld m ake the

situ ation plain er if w e m ight say that the whole blood takes w ith

both hands , the half blood w ith one han d, right or left , as the

case m ay be .

5 Cr . 2 . 28. 3 ; Vinn ius , ubi sup . , sec . 3 ; V .d .K . 346.

Canons of

su cces

sion under
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dants to ascendants and of ascendants to collaterals , and
the total exclusion of all representation ,

furnishes the key
to this system ; which ,

further
,
makes no distinction be

tween the whole and the half-blood
,
and has no theory as

to the source from which the goods may be supposed to
have come .

Accordingly the order of su ccession is ;1

l . Descendants— childr en excluding grandchildren
,

grandchildren excluding great -grandchildren
, &c .

2 . Ascendants— two surviving parents equally ; one

surviving parent solely ; in default of parents, grand

parents (on both sides or on one side ) equally ; a single

surviving grandparent solely ; and so on
,
to the exclu sion

of collaterals .

3 . Collaterals—brothers and sisters, Of the whole or Of

the half-blood equally
,
to the exclu sion of nephews and

nie ces ; collaterals of the third or remoter degrees equally

w ithou t representation .

In 1580 the States ofHolland andWest Friesland , desir
ing to establish one uniform system of intestate su ccession

Ordinance for the whole Provin ce , enacted the Political Ordinance
0 l ’

Of April 1 of that year .

5 The system therein laid down
,

which came to be known as the New Schependoms L aw
,

departs from the Old Schependoms L aw in one particu lar

only
,
viz . in restricting representation in the collateral line

to the fou rth degree ,

5 i .e . it does not go beyond the grand

children of brothers (sisters) , and the children of uncles

Su ccession under the Political Ordinance therefore is as

follows
1 . Children“

2 . Parents5 (u t supra ) ;

1 Van der Vorm , pp. 79—80 .

5 Ordonnantie van de Policien binnen Holland t, in da te den

eersten Apr ilis 1580 , Arts . 19 1f . ( l G r . 2 . 28. 1 1 ;

Vinn iu s , u bi sup . , se c . 4 , Van L eeuw en , lib . i ii , cap. x iii .

5 Van der Vorm , p. 37 .

5 P .O . Art . 20 .

5 P .O. Ar t . 2 1 .
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third and fourth degree respectively . Though this couse

quence is not clearly stated in the Political Ordinance , it
is a necessary inference from the root principles of the

Schependomsrecht ; and is expressed in the maxim ‘

Het

goed klimt nietgeern (the property does not like climbing)
or , in other words, a nearer ancestor and his (or her )
descendants (the nearer lin e ) are called to the su ccession

before a remoter ancestor and his (or her ) descendants (the

remoter line ) .
1

This new system of su ccession and an Interpretation5

of it
,
dated May 13

,
1594, failed to win the adhesion Of

5

most of the towns and districts of the northern part

The Pla

caat of

December

18, 1599 .

of Holland . Accordingly in 1599 the States, yielding to

the representation of fourteen prin cipal towns, enacted

a placaat , under date December 18
,
designed to supply

a common law for North Holland in substitution for the

Political Ordinance ? The order Of su ccession in the

placaat , though known as the New Aasdoms L aw , departs

considerably from the Old Aasdoms Law ,
approaching

more nearly in some respects to the Schependoms L aw ,

in other respects to the Roman L aw .

It is unne cessary to re call the details Ofthis complicated

system , whi ch is not in its entirety in for ce in any part of

the modern world . Its salient featur e is that , in default

of descendants of the intestate , one parent being dead , it

admi ts the survivor to one half of the estate ,
the other

half going to brothers and sisters of the intestate (being

children of the de ceased parent ) and to the ir children

and grandchildren by representation ; failing brothers and

sisters the surviving parent takes the whole ?

This provision (with a variation ) is incorporated in the

law of South Africa by the Octrooi of

Thus far we have described the two prevailing systems

1 Van der Vorm , Versterfrecht, p. 68.

5 1 G .P .B . 342 .

5 Placaet op
’

t stu ck van de Su ccessien ab intestato , December
18, 1599 ( l G .P .B . G r . 2 . 28, 12 ; Vinn ius , ubi sup . , sec . 4;
Van Le euw en , lib . iii , cap. x iv , and cap. x ii, sec . 8, where a list is

given Of the town s and places which follow ed the Placaat of 1 599 .

5 P lacaat, Art . 3.

5 Infra , pp. 404, 408.
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of intestate su ccession Ofthe province ofHolland . Each of

the other provin ces had its own scheme , and there were ,

besides , numerous local variations . In view Of this great Intestate

variety of u sage the question of intestate su ccession in the

the Dutch Colonies mu st have been insoluble except by Du tch

legislative authority .

Accordingly
,
we find the States-General prescribing the

canons of intestate su ccession for the East and West

Indies, in a w ay ,
however , whi ch sometimes tended rather

to deepen than to remove the Obscurity in whi ch the

subject was involved .

We shall speak first of the East Indies, including Ceylon

and Sou th Afri ca .

In the year 1632 one Gregorius Cornely ,
domiciled at 1632—4

Midde lbur g in Zeeland ,
died in the Indies leaving two $ 3,51s

childr en ,
who also died . The States- General ( 1634) Com elyo

dir ected that the su ccession should go according to the

Schependoms L aw observed in the Province Of Zeeland ?

This was mere ly an application of the general principle

that su ccession to movables is governed by the law of the

dom icile .

5

In 1642 Governor General A . Van Diemen promulgated 1642

his colle ction of statute law known as the Old Statu tes ofM 1315:of
Batavia (or India ) .

5 It is expressed to be provisional in 3 3mm

character? and to remain in force until the Council of

Seventeen w ith the au thority or approbation of the States
General shou ld otherw ise determine . With regard to in
testate su ccession in particular it provided that ‘

the law

of the towns of North Holland shall be followed as was

ordained in the year ’

16 on directions from the Council of
Seventeen ’

.

5 The detailed rules whi ch follow correspond
in all particu lars with the Placaat Of 1599 .

1 2 G .P .B . 1322 ; J . A . Van der Chijs, Nederlandsch-Indisch
P lakaat Boek, vol . 1, p . 365 .

5
Supra , p . 133 .

5 Op. cit . , p . 472 .

5 Op . cit . , p . 474.

5 Op . c it , p . 543 . There i s som e m istake here . Perhaps
‘

1 625
’

w as in tended . See Nede r landsch Intestaa terfrecht hu iten E u ropa

door M . H . Van der Valk, Tijdschrift voor Rechtsgeschieden is ,
deel x , p . 412 , which contains mu ch interesting matter .
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1661 . In 1661 the States-General , moved thereto by repro

g
l

dt
O

rooi to
sentations from the Company’s officials, issu ed the Octrooi

the East or Charter of January Having considered the regu la
tions of 1629 and 1636 issued for the West Indies, which

introdu ced the Political Ordinance into those regions, they

resolved ‘

after ripe deliberation ’

that the same law to

gether with the Interpretation of 1594 shou ld apply to all

Lands
,
Towns and Peoples in India obedient to the State

of the United Netherlands and under the dire ction of the
'

East India Company, and also in respect of su ccession

to persons dying on the ou tward or homeward voyage .

in what
.

The Octrooi does not contain the terms of the Political
“5
Ordinance , bu t incorporates them by reference

,
subject

gfifiififii to deviation in the sense of the Aasdoms L aw in favour of

a sole surviving parent
,
who by the Political Ordinance

ance is not adm itted to the inheritance of a de ceased child .

This interpolated se ction corresponds closely
,
but not

exactly
,
with Ar t . 3 of the Placaat of 1599 , and lends some

colour to the statement that the Octrooi is based upon the

law ne ither of North Holland nor of Sou th Holland , bu t
is partly der ived from both . The statement

,
however , is

m isleading
,
for except for the above -mentioned modifica

tion it enacts that the law of Sou th Holland shall be

Observed .

1766 . In 1766 Governor -General Van der Parra subm itted for
5

8

1

223fizzf the approval of the Seventeen and of the States-General
Batavia . the colle ction known as the New Statutes of Batavia (or

India )
? This Code

,
though in u se in the Courts —so Van

der Chijs informs u s—for nearly a century
,
never re ceived

re cognition from the highest au thority . It had not , there

fore
, strictly, the force of a statute

? In respect of intestate

su ccession
,
it reprodu ces seriatim the substan ce of Van

Diemen
’

s ear lier Code ,
together with the express provi

sions of the Octrooi above cited . But it is pla in that the

Old Statutes of Batavia as regards su ccession cannot have
1 2 G .P .B . 2634; Van der Vorm , p . 631 ; Burge , vol . i, pp.

103—4. The Charter was promul gated in Batavia on February 7 ,
1662 . Van der Chijs, vol . ii, p . 340 .

5 Van der Chijs, vol . ix .

5 Op. cit . , p. 25 .

Company



https://www.forgottenbooks.com/join


in Natal

406 THE LAW OF SUCCESSION

The law of Sou th Africa ,
like the law of Ceylon , exhibits

some confusion between the two systems of su ccession .

In Cape Colony
,
in the case of Spies v . Spies ,

1 ‘

the counsel
for both parties adm itted that , by the Placaat of January
10

,
1661

,
the law of North Holland

,
including the Political

Ordinance of April 1
,
1580

,
and the Interpreting Ordi

nance ofMay 13 , 1594,
was made the law of the Colony ’

.

This is plainly a m istake . For
‘North Holland ’

w e must

substitute ‘

Sou th Holland ’

. In Raubenheimer v . Exors.

of Van Breda ,

2 whi ch settled the law for Cape Colony
, De

Villiers C.J. referred to a Resolution of the Governor
General in Council , bearing date June 1 9 , 1 7 14, whereby

the Board of Orphan Masters was directed in all cases

of su ccession ab intestato to follow secs . 19 to 29 of the

Ordinance of 1580 and the Edi ct of 1594
,
in so far as they

have been adopted by the charter of 1661 . The charter

therefore determ ines the law for the Cape Provin ce . The

learned Chief Ju stice indeed goes on to say that ‘

it is

a m istake to speak either of the North Holland law or

of the so - called Sou th Holland law as the law of this

Colony ’

; nevertheless, since the Octrooi itself rests upon

the Schependoms L aw ,
except where it expressly departs

from it
,
we may accept as generally tru e the dictum of

Mr . Justice Sm ith in the same case ,
that the Sou th Holland

law , as included in the Politica l Ordinance of 1580 ,
is the

law of inheritance ab intestato in this Colony ’

.

Upon a total failure of blood relations the Crown is

entitled to a vacant inheritance ,
3 bu t only after a lapse of

fifty years.

For Natal the case of In re the intestate estate ofP . K .

Gledhill5 decides in favour of the Schependoms L aw . Rau

benheimer v . Exors . of Van Breda was cited and followed.
of the deceased (sec . and takes the whole to the exclus ion of

rem ote collaterals (sec .

1 1846 ) 2 Menz . 454.

( 1880 ) Foord, 1 1 1 ; and cf. Green v . Fitzgee [19 14] A .D . at

pp. 99 , 100 .

Ex parte L eeuw ( 1905 ) 22 S .C. 340 .

Adm in istration of Estates Act , 19 13, se e . 98.

5
( 189 1 ) 12 N.L .R . 43 . See also In re Gordon

’

s Intesta te Esta te

( 1909 ) 30 N.L .R . 325 .
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In the Transvaal and Orange Free State Provinces, in the
intestate su ccession does not seem to have been the subject

2

553
11

3

8
130

3 1

of l egislation or of judicial decision . The common law on State

thi s subject may be assumed to be the same in all four

provinces .

1

In British Gu iana the Roman -Du tch L aw no longer Intestate

obtains, bu t the history of the law of intestate su ccession 212
0

11
36

22;
in this colony claims attention ,

if only to show that here thaws“

too the course of legislation was uncertain and incon

sistent . In 1629 the States-General issued an Order of

Government for the places conqu ered and to be conquered

in the West Indies .

2 This applied to su ch lands ‘

the

Political Ordinance of 1580 , and further the common
customs of Sou th Holland and Zeeland

, since the same

are m ost kn own ,
can easily be applied

,
and w ill introdu ce

the least obscurity and alteration ’

. Thus the settlements

in the West Indies w ere to be governed by the Schepen
domsrecht

,
the law of su ccession of South Holland .

In the year 1732 a new ru le was enacted for the colony

of Berbice . The charter of December 6 of that year
,

3

after reciting the importan ce of providing for the intestate
su ccession to colonists and others who shall have estab

lished themselves in the colony aforesaid
,
enacted that

every person going thither shall be allowed to choose su ch

known law of intestacy as shall please him
,

4 but in defau lt
thereof, the charter given to the East India Company
under date January 10

,
166 1

,
shall be followed . This

charter , as mentioned above
,
is in its main featur es (with

one important modification ) Schependoms Law . Finally,
for Demerara and Essequibo , by resolution of October 4

,

the States-General enjoined the observance of the
Aasdoms L aw of North Holland as contained in the

Placaat of 1599 .

For Sou thern Rhodesia see The Deceased Estates Su ccession

Act , 1929 ; 47 p. 17 1 .

2 Ordre van Regier inge,October 13, 1629 ,Art . 59 (2 G .P .B . 1235 )
Van der Vorm , p. 634.

3 Van der Vorm , p. 637 V .d .K . 352 .

Verkiez ing van landr echt . G r . lib . ii, cap. xx ix .

5 The L aws ofBritish Gu iana (ed . vol . i, p . l .
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Intestate The thr ee settlements of Demerara , Essequibo , and

$l Berbice have from 1831 been combined in the colony of

(

1

33
1

31

1

;
British Guiana .

,
Sin ce no statutory change had barm o

nized the law of intestate su ccession in the thr ee counties,
this colony un til January 1

,
1917

,
retained within its

limits the two principal schemes of intestate su ccession
which obtained in the old motherland

, viz . for Demerara

and Essequ ibo the Aasdoms L aw ,
for Berbice the Schepen

doms L aw as modified by the Octrooi to the East India
Company of 166 1 .

The resu lt of our inqmry is that in Ceylonthe law of
intestate su ccession is now defined by statute . In Deme

rara and Essequ ibo the Aasdoms L aw obtained ; over the
whole of Roman -Du tch Sou th Africa the rules of intes
tate su ccession are (subject to statu tory alterations to be

presently mentioned ) those of the New Schependoms L aw

as m odified by the Octrooi of 1661 , and this was also law

for Berbice .

Octrooi of We con clude this chapter with a translation of the
January Octrooi1 and a summary of the order of su ccession whi ch it
10, 1661 .

establlshes .

Charterfor the East India Company ofthese Lands relating to
the law of Intestate Succession in the East Indies and on the

voyage thither and thence .

’

The States-General of the United Netherlands make known
that we

,
after report received from Mr . Huygens and our other

Commissioners having viewed and examined the Memorial pre
sented to u s by or through the Admin istrators ofthe East India
Company of the UnitedNetherlands aforesaid, tending thereto
that a settled law in the matter

.

ofthe su ccession ab intestate to

those who die in the East Indies or on the voyage thither or

thence shouldbe introducedbyus ; andtaking into consideration
that we heretofore in the years 1629 and 1636 have permitted
and ordained that the Political Ordinance issued by the States
of Holland and West Fri esland over the said province in the
year 1580 in the places conqu ered by those of the West Indian
Company and Brazil should be followed and there accepted as
a general ru le : after ripe deliberation have found good to con

1 2 G .P .B . 2634; Van der Vorm , p. 631 .
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the Interpretation of 1594, and the Octrooi of 1661 is to
establish (subject to legislation in favour of a surviving

spou se ) the following order of su ccession as a general law
for the Union of South Africa 1

1 . Children su cceed equally, males and females alike ,
with representation per stirpes in infinitum .

2 . Failing descendants, both parents surviving su cceed
to equal moieties .

3 . If one parent survives
,
one moiety goes to su ch

parent , the other moiety to brothers and sisters of the
intestate being the children of the de ceased parent

,
the ir

chi ldr en and grandchildren by representation . If there
is no su ch brother or sister a live

,
bu t only children (grand

children ) of deceased brothers and sisters, su ch children

(grandchildren ) take per stirpes by representation .

If there are no brothers or sisters, being the children

of the deceased parent
,
or children or grandchildren of

de ceased brothers or sisters surviving
,
the whole estate

goes to the surviving parent .

4. If both parents are dead , the estate goes in equal

moieties to the issue of the deceased father and to the

issue of the deceased mother , i .e . one moiety to brothers

and sisters of the intestate
,
whether of the whole or of the

half-blood
, expartepaterna ,

the ir children andgrandchildren

by representation ; the other moiety to brothers and sisters

of the intestate , whether of the whole or of the half-blood ,
ex parte materna ,

their childr en and grandchildren by

representation . The whole brothers and sisters (and their

childr en and grandchildren ) take with the whole hand ;
half brothers and sisters (the ir children and grandchildren )
take wi th the half hand , as above explained .

5 . Failing brothers and sisters, the ir children and grand

chi ldren on e ither side the related moiety goes to remoter

descendants ofsu ch brothers and sistersper capita accord
1 The late Mr . Ju stice Scheepers in an unpublished thesis, sub

m itted for the degree of L L .D . at the Cape University , now in the

L ibrary of the Appellate D iv ision , m aintained that the law of

North Holland, not of Sou th Holland, is the law of Sou th Africa .

I leave the law as I find it .
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ing to proximity of degree withou t representation ; whom

failing
,
to grandparents and so forth ,

as described below .

6 . Failing all descendants of all brothers and sisters,

the estate goes to the four quarters (vier uierendeelen ) , i .e .

to grandparents of the intestate ,
v iz . one moiety to the

paternal grandparents (both living) , the other moiety to

the maternal grandparents (both living ) . If on either side ,

paternal or maternal
,
one grandparent alone survives,

su ch surviving grandparent takes no part of the moiety of

the inheritance belonging to that side ,
bu t su ch m oiety

goes wholly to the uncles and aunts of the intestate , being

the children of the deceased grandparent , and to their

children (bu t not grandchildren ) by representation .

1

If both grandparents on either side are dead ,
the m oiety

of the inheritance belonging to that side is again divided
into moieties

,
of which one (i .e . a - quarter of the whole )

goes to the uncles and aunts of the intestate , being the

childr en of the deceased grandfather
,
and to their children

(bu t not grandchildren ) by representation ,
the other (i .e .

a quarter of the whole ) goes to the uncles and aunts of

the intestate ,
being the childr en of the de ceased grand

mother and to their children (bu t not grandchildren ) by
representation ; whom failing (in either case ) , the related

portion goes to the remoter descendants of su ch uncles

and auntsper capita according to proximity of degree w ith

ou t representation ; whom failing , to great - grandparents

and their issue .

7 . Fa iling all descendants of all uncles and aunts the

estate goes to the eight eighths viz . to great -grandparents

and to the descendants of deceased great -grandparents,
according to the system above described , collaterals of equ al

degree takingper capita to the exclusion of remoter degrees .

9 . In defau lt of all2 blood relations of the deceased , the

estate goes to the fisc as bona vacantia .

3

1 In other w ords , a grandparent n ever takes any share of the

inher itance un less his or her w ife or hu sband is alive . Can ey V .

Est. Johnsson [1928] N.P .D . 13 ; and see B ijnk , O .T . ii . 1379 .

V .d .K . 364, non obstante G r . 2 . 30 . l (in fine ) .
Supra , p. 40 1 .



412 THE LAW OF SUCCESSION

It will be noti ced that under the above scheme , as

under the Schependoms L aw
,
the estate is divided into

halves, quarters, eighths, &c . Suppose that there is a

complete failur e of inheritable blood under any one of
these heads, a case might be made for carrying the vacant
share to the fisc as bona vacantia

,
and this view commends

itself to Grotius
,

1 who in this and other respects has been
charged (perhaps unjustly) with official bias. However ,
a different view has prevailed , and the law is settled in
the sense that the fisc is only admi tted on failur e of all
heirs whatever ; where there is a failure of he irs on one

side only, the he irs on the other side take jure acrescendi .
2

It remains to notice the changes introdu ced by statute

in the rules of intestate su ccession in the law of South

The law of Sou th Holland did not admit the canon of

su ccession unde vir et uxor
,
and by consequence a surviving

spouse had no right of su cceeding ab intestato to a deceased

spouse ’

s estate .

3 A Natal L aw (22 of 1863 , sec . 5 ) gave

a surviving wife marr ied out of community the right to

su cceed to one thir d of her de ceased husband ’s estate in

case there was lawfu l issu e of the marr iage , otherwise to

one ha lf. This followed the English Statute of Distribu

tions of 1670 , now replaced by the Administration of

Estates Act
,
1 925

, see . 46 .

The Natal L aw has been repealed by the Su ccession

.

Act , No . 13 of 1 934, whi ch for the first time introdu ced

throughou t the Union a su ccession ab intestato of a sur

viving spouse . It enacts that a surviving spou se shall be

entitled as intestate he ir of the de ceased spouse to rece ive :

(a ) in competition with descendants of the deceased eu

1 G r . 2 . 28. 6 ; 2. 30 . 3 . It was anciently so , Het Aasdoms en

Schependoms -recht in Holland en Zeeland door Mr . L . M . Rollin

Cou qu erqu e (
’

s G ravenhage , p. 2 1 ,who cites a decision dated

1539 (S entent. v. den H0 0g. en Provincia l. Raadin Holland,No .

2 V .d .K . 366 ; Ex parte Spangenberg ( 1907 ) 24 S .C. 288; E st.

Baker v . Est. Baker ( 1908) 25 S .C . 234.

3 Ex parte L eeuw , u bi sup . R . W. L ee , The Intestate Succession

ofHusband and Wife in Roman -Du tch L aw , Journ . of Comp. L eg.

xii p. 310 .
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APPENDIX A

FORMS AND PRECEDENTS

I

FORM OF GRANT OF VENIA AETATIS IN CEYLON

By His Excellency

Sir Henry Edward McCallum , Knight Grand Cross of the

Most distingu ished Order ofSaint Michael and Saint George ,
Governor and Commander -in -Chief in and over the Island
of Ceylon with the Dependencies thereof.

(Sgd. ) HENRY MCCALLUM .

To all to whom These Presents shall come Greeting.

Whereas A . B . of by his Petition to us dated the
solicited Letters of Venia Aetatis to supply his want of age

and to enable him to manage transact and administer his
affairs and property as fu lly and effectually to all intents and

purposes as ifhe had attained his fu ll age .

And whereas it appears to u s that the said A . B . is capable
ofmanaging his own affairs.

Now these presents witness that having taken the said

Petition into consideration we do hereby grant these our

Letters ofVenia Aetatis to the said A . B . thu s supplying his
want of age as fully and effectually to all intents and pur

poses as if he had attained the age of twenty-one years.

And we do hereby also au thorize him the said A . B . to ad

m inister or cau se to be administered all and singu lar his affairs
and property and to manage and dispose of such property
according to the Laws and Customs of this country as ifhe had
attained the said age of twenty-one years provided that he the
said A . B . shall not alienate any immovable property whatso
ever without the sanction ofthe District Court within the Terri
torialJurisdiction ofwhich su ch property shall be situated,

and

except as aforesaid all and singular the actsmatters and things
that the said A . B . shall or may do by virtue of these presents
shall be considered valid and legal to all intents and purposes
without the same being impeached or called in qu estion on the

ground ofminority of the said A . B .
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Given under my Hand and the Great Seal of the Union of

Sou th Africa at Borkerton this Ninth day ofJune One Thou
sand Nine Hundred and Twenty-four

Governor -General
By Command ofHis Excellency
The Governor -General in Coun cil

N . J. de WET .

III

FORM OF ANTENUPTIAL CONTRACT IN USE IN
SOUTH AFRICA

[From The Notaria l Practice ofgo
m

a

th Africa , by C. H . Van Zyl,

p . I

KNOW all whom it may concern
,

That on this the day of one thousand nine hundred
and before me

, A . B . of Cape of Good Hope ,

Notary Public, by lawful au thority, duly sworn and admitted,
and in the presence of the subscribing witnesses, personally
came and appeared C . D . of Bachelor , and E . F .

of Spinster , who declared that whereas a marriage has
been agreed upon , and is intended to be shortly had and

solemnized between them
,
they do

,
by these presents, contract

and agree , each with the other , as follows
FIRST .

-That there shall be no community of property or

of profit or loss between the said intended spouses, but that
he or she respectively shall retain and possess all his or her

estate and effects movable or immovable , in possession , rever
sion , expectancy or contingency

,
as fully and effectually as

if the said intended marriage did not take place .

SECOND .
—That the one of them shall not be answerable

for the debts and engagements of the other of them ,
whether

contracted before or after the said intended marriage .

THIRD—That all inheritances, legacies, gifts, or bequ ests
whi ch may devolve upon , or be left , given or bequeathed to
either of the said intended spouses, shall be the sole and

exclusive property of him or her upon whom the same shall
devolve , or towhom the samemay be left , given , or bequ eathed.

FOURTH .
—That each of the said intended spouses shall

be at full liberty to dispose of his or her property and effects

by will, codi cil or other testamentary disposition , as he or she
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may think fit , without the hindr ance or interference in any

manner of the other of them .

FIFTH .

—That the marital power which the husband by
law possesses over the property and the estate of his wife

,

is hereby excluded
,
and that he is expressly deprived thereof

over the estate ofhis intended spouse .

UPON ALL WHICH conditions and stipu lations the

appearers declared it to be their intention to solemnize the
said intended marriage

,
and mu tually promised and agreed

to allow each other the fu ll force and effect hereof under

obligation of their persons and property according to law .

THUS DONE , contracted and agreed at aforesaid ,
the day , month,

and year first aforewritten ,
in the presence

of the subscribing witnesses .

As w itnesses

1 . G D
2 . I F

Quod Attestor .

A B

Notary Public .

IV

PRECEDENTS OF MUTUAL

A

NOTARIAL WILL

BE it hereby made known that on this twentieth day of

De cember in the year of our Lord one thousand eight hundred

and eighty-seven before me Conrad Christian Silberbau er of

Cape Town Cape ofGood Hope Notary Public duly admitted
and sworn in the presence of the subscribed witnesses per

sonally came and appeared [name , description , place of abode]
and his Wife [name] . And these Appearers be ing in health
of body of sound and disposing mind memory and under

standing and capable of doing any act that required thought
judgment or reflection declared their intention to make and

exe cu te their last Will and testament—Wherefore , hereby
revoking and annu lling all Wills codicils and other testa

mentary acts heretofore passed by them or either of them the

Appearers declared to nominate and appoint the survivor of
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them together with the child or children begotten by them
during their marriage to be the sole and universal heirs of

the first dying
‘

of all his or her estate goods effects stock
inheritance chattels credits and things whatsoever and where
soever the same may be nothing excepted which shall be left
at the death of the first dying of them whether movable or

immovable and whether the same be in possession reversion
remainder or expectancy . And if the Testator the said

shall happen to survive the Testatrix the said then the

Appearers declared to nominate and appoint the Testator to
be the Executor of this their Will and adm inistrator of their

estate and effects and gu ardian of their minor heirs. And if

the Testatrix shall happen to survive the Testator then the

Appearers declare to nom inate and appoint the Testatrix
together with the Testator ’s brother [name

, description , place

of abode] to be the Executors of this their Will administrators
of their estate and effects and guardians of the minor children
of the Testator hereby giving and granting unto them all su ch

powers and au thorities as are requ ir ed or allowed in law and

especially those of assumption substitution and surrogation .

The Testators declare to reserve to themselves jointly dur
ing their joint lives the power from time to tim e and at all

tim es hereafter to make all such alterations in or additions to
this Will as they shall think fit either by a separate act or

at the foot hereofdesiring that all su ch alterations or additions
so made under their own signatures shall be held as valid
and effectual as if they had been inserted herein .

All which having been clearly and distinctly read over to

the Appearers they declared that they fu lly understood the

same and that it contains their last Will and testament

desiring that it may have effect as such or as a codicil or

otherwise in su chmanner as may be found to consist with law .

This done and passed at Cape Town aforesaid the day

month and year first aforewritten in the presence of the con

signatory witnesses.

As Witnesses

(Sgd. ) C . E . J. (Sgd. ) G . P . H . [Husband]

(Sgd. ) J. J. E . (Sgd. ) F . E . S . [Wife] .
Quod Attestor

(Sgd. ) C . CHRISTIAN SILBERBAUER
NOTARY PUBLIC.
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his guardian to carry on bu siness on his own behalf. But he

is only tacitly emancipated to the extent of contracts by or in
connexion with that particu lar bu siness . Ochberg v . Ochberg

’

s

Est. [1941] C .P .D . at pp . 36 , 37 per Sutton J.

Can a minor who is not carrying on a busin ess be tacitly
emancipated ? Apparently not .

3 . Is a minor who falsely represents himself to be offu ll age
bound by his contract to a party who believes him to be of
fu ll age ?
The question is qu ite open . Wessels

,
i . 830 ff. ; Fouche v .

Battenhausen at Go . [1939] C .P .D . 228.

The books distingui sh (a ) contracts ofminors unassisted by
parents or gu ardians which are ipso jure void , in the sense

that restitu tio in integrum is not positively necessary to avoid

them (De Beer v . Est. De Beer [19 16] C .P .D . though it
may be matter of prudence to invoke its aid (Voet , 4. l . 13 ;

Breytenbach v . Frankel [1913] A .D . at p . 398 per Lord de
Villiers and (b) contracts ofminors duly assisted

, or of

tutors acting for m inors, which are not void, but voidable by
restitutio in integrum (Gr . 3 . 48. 10 ; Cens . For . 1 . 4. 43 . 1—2 ;
Van der Byl (9 Co . v . Solomon [1877] Buch. at p . This
distinction has important consequences

1 . In (a ) minority is a defence withou t proof of lesion.

in (b) lesion must be proved.

2 . The grounds for refusing the extraordinary remedy of

restitutio in integrum whi ch apply to (b) do not necessarily
apply to (a ) . Such are : (i) the fact that the minor has falsely
represented himself to be of full age ; (ii) the fact that he

has conducted himself as of full age , and is generally supposed
to be so—communi omnium errore pro majorenne habitus

sic agens publice , sic muneribus fungens, u t majorennes .

(Voet , 4. 4. This distinction was perhaps somewhat over

looked in
_

Pleat v. Van Staden [1921] O .P.D . 91 .

3 . In (a ) and (b) the bu rden of proving minority is on the

minor ; but this being established—in (a ) the burden of proving
benefit (Nel v . Divine Hall Ct 0 0 . (1890) 8 S .C. or

emancipation (Venter v . De Burghersdorp Stores [1915] C .P .D .

at p . 255 ; Ochberg v . Ochberg
’

s Est. , ubi is on the other

party ; in (b) the burden of proving lesion is as a rule on the

person who relies upon it . Voet , 4. 4. 13 .
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MARRIAGE : PROHIBITED DEGREES

Cape Province

Act No . 40 of 1892 , see . 2 ,
enacts

‘

It shall be lawful for any widower to marry the sister of
his deceased wife , provided su ch sister be not the widow of

a deceased brother of su ch widower , or to marry any female
related to him in any more remote degree of affinity than the
sister of his deceased wife , save and except any ancestor of
or descendant from su ch deceased wife .

’

By sec. 4 nothing
in the Act contained ‘

shall be deemed to legalize or render
valid the marriage of a man with the sister of a wife from
whom he has been divorced ’

.

1

Transvaal

Law No . 3 of 1871 sec . 4,
enacts :

‘Under the prohibited
degrees of blood-relationship are included : (a ) all persons in
the ascending and descending line ad infinitum , and in the

collateral line to the third degree inclusive , consequ ently uncle
and niece , aunt and nephew ,

whether by blood or marriage ;
(b) first cou sins when both the parents of the one are related
to both the parents of the other , as own brothers and sisters.

’2

The law is silent as to the prohibited degrees of affinity, whi ch
therefore depended upon the comm on law . It followed that
marriage with a deceased w ife

’

s sister was not allowed . Rex v .

Paterson [1907] T.S . 619 .

But now by Union Act No . 1 1 of 1920 , sec . 1
‘Anything

to the contrary notwithstanding in L aw 3 of 1871 of the

Province of the Transvaal or in any other law in force in that
Prov mce , it shall be lawful for any widower to marry the sister
of his deceased wife or to marry any female related to him
through his deceased wife in any more remote degree of

affinity than the sister of his deceased wife , save and except
1 Nor w ith his divorced brother ’

s daughter . Fu chs v . Whiley
No . [1934] O.P .D . 130 .

2 Bu t persons so relatedwho have sexu al relations are not guilty
of the comm on law crim e of incest . So held in the case of a sim ilar

provision in S .W.A . (Frocl . No . 3 1 of Rex v . B laauw [1 934]
S .W.A . 3 .
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any ancestor of or descendant from such deceased wife .

’

And

(sec. 3) Notwithstanding anything contained in thi s Act it

shall not be lawfu l for a man to marry the sister ofhis divorced
wife , or ofhis wife by whom he has been divorced,

during the
lifetime of such wife .

’

Orange Free State

Ord. No . 31 of 1903, sec . 1 , enacts—
‘Marriage is prohibited

between all persons related to one another in the following
degrees of consangu inity or affinity : (1 ) In the ascending and

descending lines between persons related to one another either

by legitimate or illegitimate birth, or by marriage . (2) In the

collateral degrees : (a) Between brother and sister by birth
legitimate or illegitimate ; (b) between uncle or great -uncle and
niece or great -niece by birth legitimate or illegitimate ; (0 )
Between aunt or great -aunt and nephew or great -nephew by
birth legitimate or illegitimate . (3) (a ) Between cou sins whose

fathers are brothers and whose mothers at the same time are

sisters by birth legitimate or illegitimate ; (b) Between cou sins

ofwhom the father of the one is brother of the mother of the

other and at the same tim e the mother of the one is sister of

the father of the other by birth legitimate or illegitimate .

Sec . 2 . No marriage shall be deemed unlawful by reason

only that the persons contracting such marriage are related
to one another in any other degree of consangu in ity or affinity
than those in see . I mentioned.

’

Natal

In this Provm ce the prohibited degrees are left to the com

mon law except that Act No . 45 , 1898, see . 2 , legalizes the
marriage of a man with his deceased wife

’

s sister ; and by
Union ActNo . 1 1 of 1920 , see . 1

‘Anything to the contrary
notwithstanding in any law in the Province ofNatal , it shall
be lawfu l for any widower to marry any female related to him
through his deceasedwife in any more remote degree ofaffinity
than the sister of hi s deceased wife

,
save and except any

ancestor of or descendant from su ch deceased wife .

’

Sec . 3

(supra) applies also to Natal .

Union ofSou thAfrica
The Marriage Law Amendment Act No . 17 of 1921 provides

(sec.

‘Anything to the contrary notwithstanding in any
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THE LEGAL CAPACITY OF MARRIED
WOMEN

This note is designed to supplement the account of this
matter given above , pp . 64ff. The ground is by no means

covered by au thority . So far as this is so the following remarks
are submitted as a tentative solution of questions which call
for

, but have not yet received,
judi cial decision .

I

Persona standi in judicio

In Van Eeden v . Kirstein (1880) Kotze, at p . 184, Kotze J.

states the general ru le of incapacity and the exceptions from
it in the following terms :

‘

The general ru le of our law is

that a married woman , being a minor
,
has no persona standi

in judicio, and must in law proceed by, or with the assistance

of
,
her husband . To this rule only three exceptions are ad

mitted
,
viz . l st , in the case ofmarried women carrying on a

public trade in regard to all transactions connected with such

trade ; 2nd,
where a woman marri ed by antenuptial contract

has reserved to herself the free administration ofher separate
property ; and 3rd,

in a suit by the wife against the husband

(V. d. L inden , Judicieel Practijcg, 1 . 8, I have been
unable to find a single Roman -Du tch authoritygiving amarried

woman the right to appear in a civil suit unassisted by her
hu sband,

in any but the three exceptions above enumerated.

’

The above statement of the law has
‘ been adopted generally

in the SouthAfrican Courts McCu lloughv . Ross [1918] C .P .D .

at p . 395 . It applies equallywhether it is a question ofbringing
or of defending an action .

The first two exceptions are referred to below ; the third
finds its most frequent application in matrimonial cau ses su ch
as su its for divorce , judicial separation , or for declaration of

nullity ofmarriage . Van Zyl, Judicia lPractice (3rd pp . 79

and 80 ; Barnett v . M ilnes [1928] N .P .D . 1 .

In Sou th Africa (exceptions apart ) when action is brought
upon a contract concluded by a woman married in community
the practice is for the husband to sue and be sued in his own
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name . Smithv . Bard [1917] C .P .D . at p . 618; Olufsen v . Fielder

[1930] N .P .D . 260 . The reason is that (exceptions apart )
‘

a

woman married in community cannot contract save as agent
for her hu sband ’

(Smith v . Bard, loc . It is his contract ,

and he must sue or be sued upon it . But when action is

brought upon a delict the wife may sue or be sued in her own
name assisted by her husband. She is the person immediately
concerned. Harms v . Malherbe [1935] C .P .D . 167 (dissenting
from Buck v . Green [1932] N .P .D . 425 , in which it was held

that the wife could not sue in her own name ) . In the alterna
tive the hu sbandmay su e or be sued in his capacity as husband
and legal guardian ofhis wife . Klette v . Pfitze (1891 ) 6 E .D .C.

134; Harms v . Malherbe , ubi sup . If the hu sband’

s assistance

is requ ired and he cannot or will not give it , or ifhe is absent
from the jurisdiction , the Court will in a fit case give the w ife
leave to bring (McGregor v . S . A . Breweries , L td. [19 19]W.L .D .

22 ; Lacey v . Lacey [1929] W.L .D . or to defend (Ex

parte Gerber [1928]W.L .D . an action in her own name .

McCu llough v . Ross , at pp. 395 , 397 . Note that ‘

abili ty to
litigate does not follow from her right to contract

’

. Kotze,

Van L eeuwen ,
vol. i , p . 489 .

If the hu sband has deserted his wife and disappeared from
the jurisdiction ,

it may be that she can sue and be sued in her

own name withou t leave from the Court . Kunne v. De Beer

[1916] C .P .D . 667 McCu llough v . Ross, ubi sup . at p . 396 .

11

Capacity to Contract

The general rule is that a marriedwoman cannot bind herself
or her hu sband or the community without the consent or sub

sequent ratification of her husband. But this rule is subject
to exceptions and may be excluded by antenuptial contract .

Fu rther , like minors, a woman can confirm the contract when

the disability ceases
,
i .e . after the dissolution of the marriage ,

and hold the other party to his bargain . Voet , 23 . 2 . 43 .

The cases in which a married woman
’

s contract is followed
by legal consequences dur ing and after marriage are the

following
1 . If she contracts with her husband

’

s consent or if he subse

quently ratifies her contract. Voet , 23 . 2 . 42 . In this case the

contract is the wife ’s contract . Therefore it binds her ; and if
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she is married in community, it binds the community also .

Accordingly : (a ) during the marriage it may be enforced against
the hu sband as head ofthe community

,
and

,
when community

has been -

excluded, against the wife ‘

duly assisted by
.the

hu sband ’

(1 Maasdorp,
p .

(b) After the dissolution of the marriage it may,
if the

marriage was in community
, be enforced against the common

estate (previou s to distribution ) or against the w ife , bu t not
against the husband individually, since he was not a party to
the contract . If

, however , the marr iage was in community
and the wife has satisfied the whole debt , she will have regressus

pro semisse against her husband
,
ju st as the hu sband in like

case has regressus pro semisse against the wife (supra ,
p . 71 ,

n .

2 . If she contracts as her husband
’

s agent. In this case the

contract is the husband’

s contract . It binds him . A ird v .

Hockley
’

s Est. [1937] E .D .L . at p . 42 . Whether it also binds
the wife depends upon the general principles of the law of

agency and the special ru les of law relating to the contractual
capacity of married women . To this head may be referred
cases in which the hu sband has held ou t his wife to third
parties as having au thority to pledge his credit .

3 . If she contracts in relation to a public trade which she is

carrying on with the consent ofher husband. Grotiu s ( 1 . 5 . 23)
says that she binds herself and her hu sband. Voet speaks of

an implied agency resulting from the fact that the hu sband
allows his wife to manage his bu siness for him . Voet 4. 4. 51

23 . 2 . 44; Hall. Cons . vi . 95 .

On Roman L aw principles she wou ld bind herself and her
hu sband also (actio institoria ) , but in the modern law if she

were a mere agent she would bind her hu sband and not herse lf.
On the other hand the hu sband is not necessarily liable .

Christinaeus ad leg. Municip . M echlin . tit . ix , art . 10 , citing
Gaill , Fract. Observ. lib . ii, no . 90 . The contract may bind the
wife alone. As regards the husband it seems that he will be

bound in solidum , or pro semisse (Sande , Decis . Fris . 2 . 4.

or not at all , according to circumstances . The w ife
’

s liability
also depends upon the circumstances ; thu s she may be correa

debendi with her husband (Gaill , ubi sup . ) but where the con

tract is her contract she is answerable in solidum both dur ing
and after the dissolution of the marriage . This is a logical
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on his behalf. Hern a CO . v . De Beer [1913] T .P .D . at p . 725

per Mason J. This is reminiscent of English Law . In the

Du tch L aw the hu sband was liable pro semisse for goods sup

pliedfor the use ofthe joint household. This was a consequ ence
of marriage . It had nothing to do with agency and applied
indifi

’

erently to all marri ages whether in or ou t of community.

This proposition rests upon decisions of the Court ofHolland
cited in the notes to Neostadius, Observationes de pastis ante

nuptialibus , Obs. ix ,
and is accepted without question by Van

Leeuwen 1 . 6 . Groenewegen (ad Cod. 4. 12 . Voet

(23 . 4. van der Keessel (Th. and Fockema Andreae

(adGr . 1 . 5 . For the text ofthe note to Neostadius see Lee ,
Commentary,

p . 105 . The rule applies to the wife just as mu ch

as to the hu sband and rests upon the prin ciple that it is

fair that the Spou ses should contribute equ ally to hou sehold
expenses . In Hern do Co . v . De Beer , ubi sup . Mason J. said

(at p . 723)
‘Even if she has by antenuptial contract excluded

community of profit and loss and liability for her hu sband’

s

debts, she is liable [upon the dissolution of the marriage] for
half the price of the goods supplied to her and her husband for
domestic purposes, though recourse against her husband or

his estate is reserved to her to recover what she pays’. Lowe r
down (at p . 726) the learned Judge referred to ‘

the special
and equ itable provision by which creditors are entitled to

re cover [from the wife] upon the dissolution of the marriage
half of the debts for household necessaries of which she has

had the benefit ’ . In Van Rensburg v . Swersky Bros . [1923]
T .P .D . 255 the Transvaal Court (Stratford and Tindall JJ. )
held that this liability attached also during marriage to a

wife married with an antenuptial contract which excluded
all community and the marital power for half the cost of

necessaries purchased by the hu sband in his own name . Strat

fordJ. qualified the generality ofthe rule by saying (at p . 259)
‘

It may be that by express terms the husband or wife may

assume the whole liability for the purchase of necessaries, and
if the vendor agrees to look only to him or her I do not think
he can , thereafter , sue the non -contracting spouse .

’

(d) Whether the wife
’

s capacity to pledge her husband’

s

credit for necessaries is based upon agency or is, independently
of agency, an incident ofmarri age , gave rise to a difference

of judicial opinion in Reloomel v . Ramsay [1920] T .P .D . 371 .
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Gregorowski J. took the first view ,
WesselsJ.P . andBristowe J.

the second,
and this has been preferred in later cases : Frame v .

Boyce (2' Co . [1925] T .P .D . 353 ; Stern v . Schattel [1935] C .P .D .

at p . 80 ; and (Ceylon ) Lalchand v . Saravanamuttu ( 1934) 36

N.L .R . 273 . Can the opposing views be re conciled in the sense
that the husband is liable in any event pro semisse, but only
in solidum if the wife contracted as hi s agent ? See Tydskrif,
vol. ii , p . 96 ( Lee , A married woman

’

s contracts in relation to

household necessaries) .

(e) The question agency or no agency is ofcrucial importance .

If and so far as the husband is liable only becau se the wife is
his agent , he can escape liability (subject to (i) infra and apart
from estoppe l by holding out) by showing that he forebade
her to pledge his credit or made her a reasonable allowance .

If the husband’

s liability is an incident of marri age , then
according to the old writers (Gr . 1 . 5 . 23 ; Voet , 23 . 2 . 46 ,

the wife ’s capacity to bind her hu sband can be dete rmined

only by judicial in junction and publication . It has been judi
cially suggested that a public notice on the part ofthe husband,
or , at any rate

,
a notice to the individual trader

’

might be

sufficient for the purpose . Reloomel v . Ramsay, ubi sup . ,
at

p . 376 per Wessels J.P . But can a husband by his unilateral
act disembarass himself of a duty imposed by law

(f) The term
‘

necessaries
’

is a u seful importation from

English Law . It includes goods and services, as of a midwife .

Mason v . Bernstein ( 1897 14S .C. 504. The question what falls
under the head of necessaries depends upon circumstances .

‘Whether in any particu lar case goods pur chased by the wife
are necessaries or not is for the Cou rt to judge and in deciding
that question it must have regard to the social standing and

means of the parties and their habits of life in the past .

’

Reloomel v. Ramsay, ubi sup . at p . 380 per Bristowe J and

see Smith v . Philips [1931] O.P.D . 107 .

(g) The wife
’

s capacity to contract in re oeconomica and

thereby to bind the husband depends, it seems
, upon the con

tinued existence of a joint establishment . Excell v . Douglas

[1924] C .P .D . at p. 484; Stern v . Schattel [1935] C .P .D . 78;

MacNaught v . Caledonian Hotel [1938] T.P.D . 577 .

(h) If the spouses are not living together the wife (subject
to cannot pledge her hu sband’

s credit unless she is autho
rized to do so as his agent , expressly or by holding out . There
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is no presumption of agency . Excell v . Douglas , ubi sup . The

presumption is against it .

( 9) But , in any event , a hu sband must provide for his wife
,

unless she has left him unlawfully . Bing db Lauer v . Van der

Hcever [1922] T .P .D . 279 . In all other circumstances the wife
is an

‘

agent of necessity ’

to pledge her hu sband’s credit for
food and clothing

,
if he leaves her ‘

destitute or manifestly
inadequately supplied with things which are necessary and

which she ought reasonably to have Reloomel v . Ramsay, ubi

sup . at p . 388; Coetzee v . Higgins ( 1887 ) 5 E .D .C. 352 . This

situation might also arise if the spou ses were living together ,
and the hu sband gave the wife ‘

nothing but the shelter of

his hou se
’

. Debenha/m v . M ellon (1880) 5 Q.B .D . at p . 398per

Bramwell L .J.

It will not have escaped notice that the above rules are

derived partly from Dutch
,
partly from English Law . It is

not easy to reconcile them .

5 . Unilateral contracts . Supra , p . 65 .

6 . If the wife has taken a benefit under the contract. Ibid .

7 . If the husband has deserted his wife and is absentfrom the

ju risdiction . Supra ,
p . 67 .

8. If the wife by antenuptial contract has reserved to herself
the free administration ofher own property, or has excluded the

ma rita l power . Pepler v . L iebenberg [1928] C .P .D . 266 ; supra ,

p . 81 .

It has been said (and often repeated) that
‘

if a woman

married in community enters into a contract she either con

tracts as agent for her hu sband or she has no power to contract

at all
’

. Nestadt v . Hope [1928]W.L .D . at p . 33per Solomon J. ,

citing Smith v . Bard [1917] C .P .D . 616 . Made withou t reserva
tions, this statement is misleading ; for not only may she

contract in the circumstances set out above , but , generally,
she may bind herself by contract with her husband’

s consent .

Supra ,
p . 65 . The law is stated in more detail in Pretorius v .

Hack [1925] T .P .D . at pp . 646—7 , where all these exceptions
are admi tted by Cur lewis J.P.
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South Afri ca . Mu ller v . Chadwick cfi‘ Co . [1906] T.S . 30 . The

bu siness of pawnbrokers is now regu lated by statu te . See Cape
ActNo . 36 of 1889 Transvaal LawNo . 13 of1894(as amended) ;
Natal Act No . 22 of 1895 .

3 . Sales to old clothes dealers . Gr . and V .d.K . ubi sup . local
in Holland, not adm itted in South Africa .

4. Sales to gold and silver -smiths . Van Leeuwen
, R.H.R.

2 . 7 . 4; V .d.K . ubi sup . ; statuto ry in Holland, not admitted
in South Africa . Muller v . Chadwick as Co . ubi sup . at p . 40 .

5 . Judicial sales . Voet , 6 . 1 . 13 ; Math. Paraem . vii . 17 and

de auction ibus , 1 . 1 1 . 70—1 1 . 14. 5 ;V .d.K . Dictat . adGr . 2 . 3 . 6 .

For South Africa consult Adams v . Mocke (1906 ) 23 S .C. at

p . 788; Willoughby
’

s Consolidated Co . v . Copthall Stores L td.

[19 13] A .D . at p . 270 per De Villiers C.J. arguendo . The result

is that a fiscal sale gives a good title to a pur chaser , at all events
against an owner offull age who has notice ofthe sale and fails
to assert his right . S . A . Association v . Van Staden (1892) 9 S .C.

at p . 98; Conradie v . Jones [1917] O .P.D . 1 12 . By the Magis
trates

’ Courts Act , 1917 , sec . 59 :
‘A sale in execution by the

messenger shall not , in the case of movable property after
delivery thereof or in the case of immovable property after

registration of transfer , be liable to be impeached as against
a purchaser in good faith and withou t notice of any defect .

’

Pound sales are regulated by provincial statu tes, and confer

an unassailable title on the pur chaser . Caganojfv . Zacks [1917]
T .P .D . 334. Cf. for Southern Rhodesia Roberts db L etts v.

Fynn [1920] A .D . 23 .

6 . Sales in insolvency.

‘A public sale in insolvency is to all

intents and purposes a judi cial sale .

’

Lange v. L iesching (1880)
Foord at p . 62 per De Villiers C.J. See Insolvency Act , 1936 ,
see . 36 (subsecs . 5 and

7 . Goods sold anddelivered withou t an agreementfor credit and
notpaidfor . The owner who fails to revindicate within a short

time loses his right . V .d.K . 203 ; V .d.L . l . 7 . 2 ; Mackeurtan ,

p . 262 ; supra , p . 294.

8. Money and negotiable instruments payable to bearer

cannot be recovered from a person who has received them in

good faith and for value . Woodhead,
Plant ck Co . v . Gunn

(1894) 1 1 S .C. 4; Adams v . Mocke (1906) 23 S .C. at p . 788. As

to scrip certificates endorsed in blank see United S . A . Associa

tion Ltd. v . Cohn [1904] T.S . 733 .
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9 . Goods entrusted to agentsfor sale andfactors—If they sell
or pledge goods entru sted to them though contrary to the

instru ctions of their principals they give a good title to a

purchaser or pledgee to the extent
“

that the owner cannot

vindicate the goods withou t making good the pri ce or redeem

ing the pledge . Voet 6 . l . 12 ; Morum Bros . v . Nepgen [19 16]
C .P .D . 392 . For English L aw see The Factors

’

Act, 1889 , see . 2 .

10 . Estoppel. The same principle applies to other cases in

which an owner
‘

has led others into the reasonable belief that
the person to whom he has entru sted the goods is entitled to
dispose of them

’

. Adams v . Mocke
,
ubi sup . ; M orum Bros . v .

Nepgen at p . 403 . This may be regarded as an application of

the principle ofestoppel, which forms part ofR .
-D . L . Whether

it applies or not depends upon the circumstances of each case .

1 1 . Sale by a trustee or fiduciary . In Ceylon ,
where the

English Law ofTrusts has been rece ived with the consequ ent
distinction betw een legal and equ itable ownership, the legal
own er can undoubtedly give a good title to a bona fide pu r
chaser for valu e . Bu t a fideicomm issum is not the same as a

tru st . Ifmovable property is alienated contrary to the te rm s

of a fideicomm issum the fideicomm issary has no right of pu r
su it —mobilia non habent sequ elam . Voet , 36 . 1 . 64. As regards
immovables, it cannot be asserted as beyond question that

by the law of Sou th Africa a person who in good faith
purchases burdened property from a fidu ciary may hold it as
against the fideicomm issary . But , although in theory [immov

ables] can be followed into any hands, the courts of Sou th

AfriOa w ou ld certainly be disin clined to interfere with. a bona

fide pu rchaser w ithou t notice who had obtained registered

transfer
’

. Morice ,
English and Roman -Du tch Law (2nd

p . 321 .

‘There is no title which the law is more inclined to
respect than that of a bona fide purchaser for value w ithou t
notice ofthe defect of title ofthe seller M ichelsen v . Aaronson

(fa Baikie [1914] T .P .D . at p . 167 ; M are v . Grobler NO . [1930]
T .P .D . 632 . A fideicommissum created by act inter vivos does

not in any circum stances give a real right over movable pro

perty. Brit. S . A . Co . v . Bu lawayo Mun icipality [1919] A .D .

84; Kruger v . Verster [1925] C .P .D . 6 . The same may be said
of a donatio sub. modo of movables . The person for whose
benefit the modus is imposed cannot vindicate the property,
but has a personal action to compel observance of its terms .
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Groen . de leg. abr . ad Cod. 4. 6 . 3 ; 8. 54 1 ; Windscheid,

ii . 316 .

12 . Sale by execu tor .

‘Where an executor has sold property
belonging to an estate , the property cannot be followed into
the hands of a bonafide purchaser , who , withou t knowledge of

the rights of the legatees or fideicommissaries
,
has rece ived

transfer or delivery of the property. It is the du ty of an

executor to pay the debts of the estate and to realiz e so much

of the assets as is requir ed for that purpose . Ifhe unnecessarily
sells property which is specifically bequeathed by the testator ’s
will , he renders himself liable to the legatees, bu t the transfer
or delivery made by him to the pur chaser cannot be set aside
unless su ch purchaser was aware , or ought to have been aware

,

of the breach of tru st .

’ Williams v . Williams (1896) 13 S .C.

at p . 203 per De Villiers C.J.

In conclu sion ,
note that the wider application of the rule

mobilia non habent seguelam to the case of alienations by a

borrower , depositary, &c . ,
was not generally adm itted by

writers on the R .
-D . L . and does not exist in the modern law .

The principle Possession vaut titre in thi s extended sense has

no place in the law of South Afri ca or of Ceylon .

APPENDIX F

CONTRACT AND CAUSA

In this note I propose to say something about the treatment

of the subject of contract by Grotius with Special reference to
the theory of causa .

Legal obligation ,
Grotiu s tells us, arises from two sources

(a ) prom ise (toezegging) , (b) inequ ality (onevenheid) (Gr . 3 . 1 . 47

Prom ise is express or by implication of law (u itdruckelick

door wetdu iding) (sec . Express prom ise is spoken or

written (sec .

Promi ses by implication of law are with agreement or with

ou t agreement (3 . 6 . Agreement , otherwise termed contract ,

is a union ofwills of two or more persons for the benefit of one
or more of them .

—Overkominge die anders handeling genoemt

werd is de eendracht des willes van twe ofte meer lu iden tot ecus
ofte beider nu t (sec .

To some contracts of daily occurrence the law annexes
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this was his meaning , for in 3 . 30 . 14 he evidently supposes
reasonable cau se to be

,
in prin ciple , a requ irement of the

contract of sale‘, and in 3 . 31 . 3 (in fine ) he describes the
sources ofobligation as (a ) inequality, (b) a reasonable premise

(redelicke toezegging) , which is equivalent to a promise pro
ceeding from a reasonable cau se .

There are some cases of contract which do not easily find
a place in the Grotian system . Instances are comprom ise

(alreadymentioned) , and prom ises leading up to real contracts
,

nom inate and innom inate , e .g. a prom ise to lend, to accept
a deposit , to constitute a pledge (3 . 6 . 1 1 ) a promise to give in
exchange (3 . 31 . In view of the circumstances in whi ch

Grotius wrote and published his Inleiding occasional flaws
are not su rprising . It seems from the above in stances that
Grotius fully accepts the principle that ‘

every paction begets
an action ’

,
but he does not m ake this plain . Further , pact

or prom ise (he says) mu st spring from a reasonable cau se .

What is meant by reasonable cau se ? It is not the same

as lawful cau se . A prom ise may be reasonable bu t unlawful .

Put the case of a contract relating to a future su ccession
,
a

contract of pur chase and sale concluded on the Lord’

s Day .

It is not enough that a contract should be lawful
, it must be

reasonable ; bu t if it belongs to a class of transactions to which
legal consequ ences are commonly attached the law w ill not
readily regard the prom ise of a party to it as unreasonable .

‘Now although in case of sale , hire and so forth, any promise
which exceeds or falls short of the real value seems to that

extent to be destitute of reasonable cau se (ontblootet te zijn van

redelicke oorzaeck) , nevertheless, inasmu ch as the very founda
tion of the contract has a cause known to the law (rechtelicke
oorzaeck) and the value often cannot be precisely determined

the law has thought fit to allow su ch promises to have their
effect provided that if the pre judi ce resulting to one of the

parties is too great and apparent [laesio enormis] it is open to
him to claim the remedy of restitution .

’

(G r . 3 . 30 .

In another passage (3 . 5 . Speaking ofpromises in writing,
Grotiu s u se s the phrase wettelicke oorzaeck, whi ch plainly has
reference to the texts of the Roman L aw , more particularly to
Cod. 4. 30 . 13, upon which the practice of making express
mention of the cause in written instruments was founded .

When Grotius speaks of an unlawful cau se he does not say
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‘

onredelijke
’

, but uses the phrase ‘

oneerlijcke oorzaeck ofte
inzicht

’
. (3 . 1 . 43) or

‘

oneerlicke ofte verboden oorzaeck
’

(3 . 3 .

just as in another passage speaking of the condictio ex turpi

causa he writes : Hier onder is mede - begrepen alle
’

t gunt iemand

heeftgegeven om een onrechtmatighe ofte andersins oneerlicke zake
(3 . 30 . If reasonable cause does not mean lawful cause ,
what does it mean ? Surely nothing bu t thi s—a cause of a

nature to induce a reasonable man to give his promise
, a cause

whi ch another reasonable man
, the judge , considers apt to

produ ce a legal obligation . Where this condition is present the
promisor is bound in law ,

where it is absent he is not bound in
law . This rules out promises which are merely silly and foolish

(Voet , 2 . 14. 16) and promises which burden the obligor
withou t having any interest for the obligee (Voet , 2 . 14.

Practically we arrive at the same resu lt when we say that

a promise binds if it is given serio et deliberato animo (Vinnius
ad Inst . 3 . 14. 2 , sec . 1 1 ; Voet , 2 . 14.

Upon the basis of certain texts in the Roman L aw
,
and the

tradi tional interpretation of them , modern civilians
,
following

Domat (L es loix civiles , 1689 have constru cted what has

been termed
‘

the theory of cau se in obligations ’

. Through
the medium ofPothier this passed into the French Civil Code2

and thence into the other modern codes
,
whichhave taken it for

their model . The essence ofthe theory seems to be this . Just as

tradition , or handing over , is nothing in itselfbu t only acquires
legal significance so far as it is an

‘

act in the law
’

(nunquam
nuda traditio transfert domin ium ,

sed ita
,
si vendi tio vel ali

qua justa causa praecesserit propter quam traditio sequ eretur .

Dig. 41 . 1 . 31 so an obligation apart from its cause has no

1 It seems that this identification w as m ade , or implied, by the

canon ists (w ith whose w orks G rotius w as, of cou rse , familiar ) .
For them

‘

le pacte n
’

est valable qu e Si lo prom ettant a m anifesté
son intention , e t d

’

au tre part cette intent ion profonde donn e

force a son engagem ent , m em e si e lle ne se réalise poin t dans lo
cadre des anciens contrats, a la seule condition qu ’

e lle soit raison

nable . De sorte qu e la théorie canon iqu e du pacte nu abou tit a

sanctionn er tou te prom e sse donn ée avec une volonté réfléchie
’

(Henr i Capitant , De la cause des Obligations (3me p.

Van L eeuw en in his ea rly w ork, Paratitla Ju ris Novissimi (L ib .

iv , cap. 1 , infine ) , says that the reasonable cau se of G rotiu s is the

sam e as the serio et deliberato animo of Voet . Sir John Kotze
(Causa in the Roman and Roman -Du tchL aw ofContract, p . 45, n . 1 )
m en tions this passage , bu t does not accept it as corre ct .

2 Ar ts . 1 108, 1 131 .
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juristic significance . The element in the situation , whatever it

be , which gives vitality to the obligation is termed its cause
1

This is variously,, according to circumstances, conceived of

as an intention of the party to produce a legal result , or as

the result apprehended and desired .

2 E i rther
,
the cau se thus

understoodmust be a lawful one . But this is not what Grotius
means by ‘

reasonable cause
’

. What he is looking for is a test
of the validi ty of contracts in general, more particularly of

the verbal contract . Following in the steps of the canonists,

he finds this in the reasonableness of the transaction . The

distinction between ‘

cause
’

as Grotius understands it and

cau se as it is understood bymodern exponents ofthe ‘

theory
of cau se is the distinction between actionability and liability.

Actionability is a quality of promise or agreement . Is this

agreement actionable , i .e . a contract Yes, ifreasonable (aliter ,
serious and deliberate ) . Liability attaches to the person . Is

this person bound ? Yes, if his obligation has a lawful cause .

The first relates to the inception of the contract . The second

relates not to the in ception merely, bu t to the continuance of

the obligation . The cau se ofa contract is one thing ; the cause

of an obligation is another .

To speak, lastly, of the place of cause in the modern law of
contract , it mu st be said that if the decisions of the Privy
Council and of the Appellate Division , cited in the text , have
told us what causa is not

,
neither they nor the earlier decisions

of the Courts ofSouth Africa ,
nor the discussions to whi ch the

question has given rise , have made clear what it is . It is

variously described as (a )
‘

the ground or reason ofthe contract

—that whi ch brought it about ’

(Innes C.J. in Rood v. Wallach

[1904] T.S . at p .

‘

the reason or ground ofthe transaction

or agreement
’

(Kotze, Causa in the Roman and Roman -Dutch

Law of Contract, p . (b)
‘

the particu lar transaction out of

which the obligation is said to arise , be it sale , hire , donation ,

or any other contract or handeling
’

(De Villiers A .J.A . in

Conradie v . Rossouw [1919] A .D . at p . This last vi ew is

subjected byMr . Justice Kotze to critical examination at p . 56

of his monograph,
where he says that it fails to distingu ish

1 L a cause est lo sou tien nécessa ire , indispensable qu i supporte
l
’

obligation . Capitant , op. cit . , p . 3 1 .

2 There are var iations on the them e in to which it is unn ecessary
to en ter .
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STIPULATIONS FOR THE BENEFIT OF A
THIRD PERSON

The ru le of the Roman L aw
,
alteri stipulari nemo pote st (Inst .

3 . 19 . 19 ; Dig. 45 . 1 . 38, prohibited a person [C] who was
not a party to a contract from bringing an action to enforce

a stipulation in his favour made between the parties [A stipula
tor , B promisor] and if the stipulation was wholly in favour of
su ch third person the stipu lator himself cou ld not sue

, for

want of interest . (Bu ckland, Textbook, p .

The writers upon the Roman -DutchL aw are generally agrw d
that the rigid rules of the Roman L aw were not in force in
their system , but they fail to distingu ish between the case in

whichA contracts with B intending to constitute a contractual
relation between B and C, and the entirely different case in

which A and B by contract between themselves confer some

benefit upon C . The first situation is fully covered by the law
of agency taken in connexion with the principle ofratification ;
the second raises questions of a different character . It is to

this situation only that the phr ase ‘

Stipulation for the benefit
of a third person ’ properly applies.

What is the juristic nature of the stipulatio alteri ? The
question has been mu ch di scussed by continental writers

,
who

have propounded different ‘

systems
’

. In France the doctrine
has passed through various stages. The situation was first
analysed into the acceptance of an offer (A or B oiferor ,

1 C
offeree and acceptor ) , next into a negotiorum gestio (A gestor ,
C dominu s rei gestae ) . Bu t neither ofthese solutions meets our

case . They are both open to the objection that they suppose
as a consequ ence of C

’

s acceptance a contractual relation
established between B and C, which is not in accordance with

the tru e jur istic aspect of the stipulatio alteri . Consequently
the most recent commentators upon the French Civil Code
advocate a third ‘

system ’

,
different from either of the above :

viz . that the right ofC springs directly and immediately from
the contract between A and B , bu t is not a right ex contractu .

1 On the first hypothesis A offers to C the benefit of the contract
which A has made w ith B ; on the second hypothesis B makes an

offer dir ect to C.
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It results from the unilateral will of one of the parties to the
contract [B] who undertakes to do something for a third person

[C] (Colin Capitant , Cours élémentaire de droit civilfrancais ,
t . ii, p . 328; Josserand, Cours de droit civilpositiffrancais , t . ii ,

no . The parties to the contract are the stipulator A and

the promisor B . The relation between stipu lator and third

party (unless the obje ct is to extingu ish a debt of the former

to the latter ) approaches most nearly to that of donor and

donee ; bu t the transaction is an indirect donation and exempt
from the u sual requ irements of form (in French law ) . All this
seems to bring us near to the English conception of a de clara

tion of tru st ; and it is pertinent to notice that in the one case

in which English statute law admits the stipu latio alteri
, the

resulting situation is conceived of as a tru st . By the Married

Women
’

s Property Act , 1882 , sec . 1 1 , a policy of insurance

effected by any man on his own life , and expressed to be for
the benefit of his wife , or of his children , or of his wife and

children or any ofthem [or a corresponding poli cy exe cu ted by
a wife] creates a tru st in favou r of the objects therein named.

The value of the analogy is that it shows that English law , so

far as it gives effect to the stipulatio alteri, interprets it as

creating in favour of the beneficiary a right whi ch though
originating in contract is not itself contractual . In the Roman

Dutch system the concept of quasi-contract is wide enough
to meet the situation . If this is the tru e doctrine of the

stipulatio alteri , many of the dicta in South African cases
,

based upon the older and now rejected theories of offer and

acceptance or ofnegotiorum gestio ,
require reconsideration .

It would be i nteresting, but space does not permit , to extract
from the Sou th African cases the principles of law applicable
to this topic so far as they can be gathered from the decisions

ofthe Courts.

1 Particu lar reference may be made toM cCu llogh

v . Fernwood Estate L td. [1920] A .D . 204, in which the effect of

a stipulatio alteri was considered in connexion with the ques
tion whether a company can take advantage of a contract

made for its benefit before it is formed. Innes C.J. referred to

Grotiu s, de Jure Belli ac Pacis, 2 . 1 1 . 18, where a distin ction

is drawn between contracts made between principals in favour
of third persons and contracts made with agents (negotiorum

1 See remarks ofWate rm eyer C.J . in Commr .for In land Revenu e

V . Est. Crewe [1 943] A .D . at p . 674.
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gestores) purporting to act on behalf of third persons . In his

view the case under consideration fell under the first head , and
the company was held entitled in accordance with the principle
of Tradesmen

’

s Benefit Society v . Du Preez (1887 5 S .C. 269 .

If the contract had been held to have been made w ith a person
purporting to act as agent for an unformed company, the result
would have been different

,

‘ becau se the rule that there can be

no ratification by a principal not in existence at the date of

the transaction is recognized by our law as w ell as by the law
of England ’

(p . The P .C. decision in Natal Land and

Colonization Co . v . Pau line Colliery Syndicate [1904] A .O. 120 ,

25 N.L .R . l , in which Kelner v . Baxter (1866) L .R . 2 CR 174

was follow ed
,
no reference being made to Roman -Dutch Law

authorities, was distinguished as a case of purported agency.

The pe culiarity of M cCu llogh
’

s Case is that the company
was held to be not only entitled, bu t also liable .

‘

It may

happen that the benefit carri es
’

with it a corresponding obliga
tion . And in su ch a case it follows that the two would go
together . The third person cou ld not take advantage of one

term of the contract and rej ect the other
’

(per Innes C.J. at

p . This is an unu sual application of stipulatio alteri ,
and a doubt suggests itself. If in consequence of a transaction
between A and B , rights and duties run through A and vest

in C
, so as to establish a contractual relation between C

and B (A falling ou t of the contract altogether—McCu llogh

v . FernwoodEstate L td. at p . call it what you will , it is
agency and nothing else . The stipulatio alteri is a triangle .

It cannot by any manipulation be transformed into a straight

So far as concerns contracts made for the benefit of com

panics in cour se offormation the law has been changed by the

(Union ) Companies Act , 1926 , sec . 7 1 , whi ch enacts as follows :
‘

Any contract made in writing by a person professing to act

as agent or trustee for a company not yet formed
,
incorporated

or registered Shall be capable of being ratified or adopted by
or otherw ise made binding upon and enforceable by such

company after it has been duly registered as if it had been
duly formed

, incorporated and registered at the time when the
contract was made , and su ch contract had been made without
its authority : Provided that the memorandum contains as one

of the objects of su ch company the adoption or ratification of
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other for delay in performance until he has wi th more or less
formality, according to the circumstances, called upon the

other to perform ,
‘ and the other has failed to do so . By so

doing he ‘puts him in defau lt ’ and,
so to say ,

fixes or crystal
lizes his right of action against him by making the delay
cu lpable .

1 When defau lt follows upon demand or requ ires
demand as a condi tion of its existence it is called mora

'

ex

persona . Voet , 22 . 1 . 25 : si interpellatu s opportuno loco et

tempore non solverit . But there are cases in which demand is

out of the question ,
e .g. if the obligation is not to do something

and the thing has been done , and there may be other cases in

which the law does not insist upon demand as a condition of

liabili ty. In all su ch cases mora is said to arise by force of

circum stances- mora ex re .

‘

Voet , 22 . 1 . 26—7 . When perform
ance is to take place by a certain time and the time has elapsed
w ithout performance , according to one view demand of per

formance is unn ecessary . The time - limit expressed in the

contract makes its own demand.

‘Dies adjectu s interpellat

pro homin e .

’

Voet , 22 . l . 26 . Bu t this view ,
which,

it seems
,

cannot be supported by the texts of the Roman law ,

2 has
,

from the time of the glossators onwards, been the subj ect of

controversy . The contrary view is that even in this case

demand is necessary to put a party in default .

3

Mora u sually attaches to a debtor , but it may also attach

to a creditor who fails to accept performance du ly tendered ;
Voet , 22 . 1 . 24: si rem legitimo modo oblatam non acceptet .

Windscheid,
ii . 345 . The consequ ences ofmora debitoris are to

render him liable for mora -interest and accrued profits ; for an

agreed penalty ; for damages ; for increase in value of a thing
to be de livered,

if the thing perishes before delivery ; and,

generally, for accidental destru ction ,
unless the thing wou ld

have perished equally in the hands of the creditor if there had

1 The L atin w ord for dem and is in terpella tio, for which the

Du tch u se
'

interpellatie or maaning. The m odern equ ivalents for
mora are verzu im , verzug, demeu re .

2 Bu ckland, p. 550 . Bu t see Windsche id, who concludes (vol . ii ,
sec . 278 in notis ) that dies adjectus m ay have on e or other effect

according to cir cum stances .

3 This , ex ceptions apart , is the rule in French L aw . Dies non

interpellat pro hom in e . Plan iol, Traité élémen ta ire de droit civil,
vol . ii, sec . 1 68. The English reader w ill find a lu cid accoun t of

the French theory ofmise en demeu re in Dr . F . P . Walton
’

s The

Egyptian L aw ofObligations , 2nd ed . , vol . ii , pp . 2 13 fi .
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been no mora . Voet , 22 . 1 . 28. This is what is meant when it

is said that mora perpetu ates the obligation .

1 The consequ ences
ofmora creditoris are to transfer to him the risk , and to purge
the mora of the debtor , i .e . to relieve him of the consequences
whichwould otherwise attach to his default . Voet , 22 . 1 . 28, 30 .

MOra is further distingu ished as judicial and extra - judi cial .
Voet , 22 . l . 1 1 . The first is a consequ ence of the institu tion

of legal proceedings. The second may exist where there is no

demand or where demand is extra - judicial .
Sou th African practice admits the prin ciple dies interpellat

pro homine . In other cases demand should precede summons .

If this is omitted, and upon summons defendant makes an

adequate tender
, the costs of the summons must be borne by

the plaintiff. Van der Linden
, Judicieele Practijcg, l . 8. 8;

J. Herbstein , Demands ,
44 p . 6 .

The question ofmora - interest has been elucidated by a deci
sion of the Appellate Division . If B owes A a sum ofmoney
and

,
when payment falls due , fails to pay ,

A may claim the

amount due with interest even where there is no agreement for

interest in the contract . This is mora - interest . It begins to run

from the time when the debtor is in defau lt ; and, therefore ,

where demand is necessary
,
from the date of demand. But

what constitutes demand for thi s purpose Some writers con

sidered an extra -judicial demand sufficient ; others requ ired a

judi cial demand
,
i .e . a writ of summons ; others postponed the

currency of interest to the mom ent of litis contestatio, which in

modern practice is reached when the pleadings are closed and

matters are at issue between the parties . M eyer
’

s Exors . v .

Gericke (1880 ) Foord at p. 18per De Villiers C.J. So far as

concerns Sou th Africa
, this doubt has been resolved in West

Rand Estates L td. v . New Zealand Insu rance Co . [1926] A .D .

173 , which established the rule (per Solomon J.A . at p . 183)
that

‘

mora begins from the date of receipt of the letter of

demand. It of course follows that , where there has been no

letter of demand
, there wou ld be no mora until summons has

been served on the defendant .

’

Summons is equ ivalent to a

demand and places a debtor in mora from the time of serv ice

of the summons . Ridley v . Marais [1939] A .D . 5 . Where the
claim is for unliqu idated damages the Cou rt will seldom , if

ever , award interest previou s to judgment . Victoria Falls and

1 Momsen v. M ostert ( 1881 ) 1 S .C. 185 : Wessels, i . 2704.
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Transvaa l Power Co. v. Consolidated Langlaagte M ines [1915]
A .D . at p . 32 .

[Readers of Afrikaans will find Dr . I . Van Zijl Steyn
’
s M ora

Debitoris volgens die Hedendaagse Romeins -Hollandse Reg (Nasio
nale Pers, Kaapstad, in stru ctive . For Ceylon L aw see

Fonseka v . Fonseka ( 1938) 40N .L .R .

APPENDIX I

THE PRACTICE OF THE SOUTH AFRICAN COURTS
WITH REGARD TO SPECIFIC PERFORMANCE

This note is designed to supplement what is stated in the

text on pp . 268if. See also Philip Gross
, Specific performance

of contracts in Sou th Africa ,
51 (1934) p . 347 .

In South Africa it is a common practice to add to a prayer
for specific performance an alternative prayer for damages or

for damages and rescission of the contract . Duckett v . Cohberg

[1931] C .P .D . 493 . On what basis are damages to be assessed ?
In Van der Westhu izen v . Velenski ( 1898) 15 S .C. at p . 240 ,

De Villiers C.J. said :
‘

It is u sual to fix an amount as damages
in case of refusal to comply with the order of Court . The

Court in su ch cases has never gone very m inutely into the
qu estion ofdamages su stained, bu t has taken a round sum for

the purpose of enforcing its own judgment .

’ This passage
suggests that damages are decreed as an indirect means of

compelling specific performance . But this suggestion was repu
diated in Woods v . Walters [1921] A .D . 303 at p . 310 , where

Inn es C.J. said :
‘Damages so claimed must , of course

, be

proved and ascertain ed in the ordinary way . The authorities

do not warrant a punitive assessment .

’

Su ch is the law where damages are asked for as an alterna
tive to specific performance . It has been qu estioned whether
damages -may be obtained in addition to a de cree of specific
performance . It has been said that , as a ru le , damages for
delay are not so given . Philip v . M etropolitan Railway Co .

(1893) 10 S .C. 52 . But this supposed ru le was rejected by the
Transvaal Court in Silverton Estates Co . v . Bellevu e Syndicate

[1904] T .S . 462 , where Innes C.J. said (p .

‘

The Court
will lay down the ru le that where a seller has made default

in the delivery of the thing sold,
and is in mora ,

the pur chaser ,
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damages even thoughnot spe cifically claimed in the declaration .

National Butchery Co . v . African M erchants [1907] B .D .L . 57 ;

Hertzog v . WesselsEst. [1925] G .P .D . 141 .

It is not possible to state exhau stively the classes of cases

in which the Court will decree spe cific performance . The most

frequ ent cases relate to the sale or leasing of land
,
and in

Worcester Municipality v . Colon ial Govt. (1909 ) 3 Each . A .O.

538specific performance was decreed ofa contract to exchange
immovable properties. Specific performance has also been de
creed ofan informal agreement to enter into a formal contract ,
e .g. to execute a notarial deed in terms of an antenuptial
contract , Twentyman v . Hewitt (1833) 1 Menz . 156 ; in which
case the Court also ordered the defendant to carry ou t the

provisions of the contract thu s to be execu ted ; and in Van der
Westhu izen v . Velenski (1898) 15 S .C. 237 Spe cific performance

w as decreed ofan agreement to Sign a formal contract in terms

of a wri tten memorandum . In Thompson v . Pu llinger (1894)
1 O .R . 298specific performance was ordered of a contract for

the delivery of shares
,
and in Shill v . M ilner [1937] A .D . 101

ofexport quota certificates. The Court will not as a ru le decree
spe cific performance of a contract to conclude a partnership

,

but there may be exceptions from this rule . Flanagan v .

Flanagan [1913] N .P .D . 452 .

It remains to ask what recourse is open to the plaintiff if
defendant fails to obey the decree of the Court .

1 . He may apply to the Court , which will thereupon either

(a) commit the defendant for contempt , Shakinovsky v . Lawson ,

ubi sup . or (b) in a fit case direct its own officer to attach the

property by order of Court and transfer it to the plaintiff,
who will acquir e a good title by su ch transfer . Van der Byl v .

Hanbu ry (1882) 2 S .C. 80 .

2 . He may acquiesce in the refusal and claim the damages
awarded by the Court in default of Spe cific performance , and,

if the order of theCourt is merely alternative , he must accept
whichever alternative the defendant chooses to give him .

3 . Where no su ch order has been made he may (semble )
maintain a new action to recover damages for defendant ’s
failure to comply with the order of the Court . Schein v . Jaubert

[1903] T.S. 428.



APPENDIX J

COMPENSATION FOR IMPROVEMENTS

The right of a non -owner to be compensated for money
expended upon the property ofanother rests upon the principle
neminem cum alterius detrimento et jactura locupletari debere .

It has been admitted in the following cases

1 . The bona fide possessor is entitled to compensation for
necessary and useful improvements (Grot . 2 . 10 . 8) and for

voluptuary improvements, if the landowner elects to retain

them , in a case where the possessor would bu t for such election
have the right ofremoval (jus tollendi ) . Dig. 6 . l . 38; 25 . 1 . 9 ;

Windscheid, i . 195 . Fru ctus percepti mu st be set off against
outlay and the possessor ’s right to compensation is reduced
accordingly. Voet , 6 . l . 38; Fletcher v . Bu lawayo Water Works

[19 15] A .D . 636 ; Bu rns v . Bu rns [1937] N .P .D . 67 . But fruits

of improvements need not be set off. Voe t , 6 . 1 . 39 ; Beebee v .

Magid (1929) (Ceylon ) 30 361 .

2 . The mala fide possessor is entitled to compensation for
necessary, but not for useful , expenses . So the law is stated
by Grotius (loc . cit . ) and by Van der Keessel

,
Th. 214. Other

authorities, however—as Groenewegen (de leg. abr . ad Inst .

2 . l . Van Leeuwen (Cens . For . 1 . 2 . 5 . 10 ; 1 . 2 . 1 1 . 7 and

Schorer (ad Gr . 2 . 10 . and Voet (6 . 1 . 36 adfin . ) —hold that
in the modern law the mala fide

’

possessor , no less than the
bona fide possessor , is entitled to compensation for impensae
u tiles . The former view was declared by the Supreme Court
of Ceylon to be in conformity with the u sage of that Colony

(General Ceylon Tea Estates Co . v . Pu lle (1906) 9 N.L .R .

The case of Sinnetamby Chetty v . De L ivera [1917] A .O. 534

leaves the question undeterm ined. The more liberal view has
been asserted at the Cape (Bellingham v . Bloommetje [1874]
Buch. 36 ; De Beers Consolidated M ines v . London (Q S . A .

Exploration Co . (1893) 10 S .C. at p .

3 . The right to compensation,
when it. exists, may in the

modern law be enforced not only by retention and exception ,

as in the Roman law , but also by action . Voet, 5 . 3 . 23 (adfin . )
Groen . de leg. abr . ubi sup . ; Acton v . Matau [1909] T .S. at

p . 847 ; Badroodien v . Van L ier [1928] C .P .D . 31 1 ; and any

possessor bona fide or mala fide may remove what he has



452 APPENDIX J

annexed to the soil provided he can do so sine laesione priorie
status rei . Cod. 3 . 32 . 5 .

3 . The case ofthe lessee has been considered above , pp . 305 ff.

4. A fidu ciary or his estate can claim as against fideicommis
‘

saries for beneficial expenditure upon property, the subject of
the fideicommi ssum . Du P lessis v . Est. M eyer [19 13] C .P .D .

1006 . A usufru ctuary is not entitled to claim compensation for
improvements except in spe cial circumstances . Brunsdon

’

s Est.

v . Brunsdon
’

s Est. [1920] C .P .D . 159 ; supra ,
p . 182 .

5 . In Rubin v . Botha [191 1] A .D . 568plaintiff and defendant
entered into an agreement for a lease for a period of ten years .

Plaintiff was to pay no rent , but to erect a bu ilding on the

land,
which at the expiry of the term was to be come the

property of the defendant . Plaintiff erected the building and
remained in occupation for three years . Thereafter defendant
gave him notice to qu it on the ground that the lease was void
for want of notarial execution as requ ired by law . The Court
was unanimous in holding that the plaintiff was entitled to

compensation (Innes J. differed from de Villiers C.J. and

Maasdorp J. on the basis of calcu lation) . This case decided
‘

that the equitable rule of the Roman -Dutch Law that no one

should be enriched at the expense of another , applied to the
case of a bona fide occupier equally with that of a bona fide
possessor ’

. Fletcher v . Bu lawayo Waterworks Co . [1915] A .D .

at p . 655 per Solomon J.A . This last was a case in which
lessees had inadvertently encroached upon and improvedneigh
bouring land . The same principle has been applied to a case

of occupation under a contract of purchase afterwards re

scinded. Brown v . Brown [1929] N .P.D . 41 . In Urtel v . Jacobs

[1920] C .P .D . 487 compensation was refused, the improve
ments having been made by a person who was employed as

overseer and had no

x

right of occupancy for a fixed period .

6 . The case of the precario tenens was considered but not
decided in Lechoana v . Cloete [1925] A .D . 536 .

‘

The appellant
is neither a bona fide nor malafide possessor nor a lessee . And

whether a person who occupiesprecario, as the appe llant does,
is entitled to any compensation ,

under the equ itable principles
of our common law , is a point which I prefer to leave an open

one
’

;per KotzeJ.A . at p . 553 . Cf. Maharaj v . Maharaj [1938]
N .P .D . 128.

7 . For the husband’s right to claim compensation for ex
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7 . To un cles and aunts
,
and the children ofdeceased uncles

and aunts per stirpes ;
1 but if there are no uncles and aunts

living , then to their children and to great-uncles and aunts

with their per capita
2
(sec .

8.

‘

All the pe rsons above enumerated failing, the entire

inheritance goes to the surviving spou se , if any, and,
if none ,

then to the next heirs of the inte state per capita
’

(sec .

9 .

‘ Illegitimate children inherit the property of their intes
tate mother , but not that oftheir father or that ofthe relatives
of their mother .

3 Where an illegitimate person leaves no sur

viving spou se or descendants, his or her property will go to the
heirs of the mother , so as to exclude the Crown ’4

(sec . 37

10 .

‘

If any one dies intestate without heirs, his or her

estate escheats to the Crown . If, however , any heirs can be

found
,
even beyond the tenthdegree ,5 they take the inheritance

(sec .

1 1 .

‘Children or grandchildren by representation be coming
with their brothers and sisters heirs to their deceased parents
are bound to bring into hotchpot or collation all that they
have received from their deceased parents above the others
either on the occasion of their marriage or to advance or

establish them in life , unless it can be proved that the deceased
parent , either expressly or impliedly, released any property
so given from collation

’6
(sec .

12 .

‘

In all questions relating to the distribution of the

property of an intestate , if the present Ordinance is silent , the
ru les ofthe Roman -Dutch L aw as it prevailed in NorthHolland
are to govern and be followed ’7

(sec .

1 Placaat of 1599 , Ar t . 9 soil. Childr en of the first degree , not
rem ote r issu e .

2 Ib id Art . 10 .

3 Supra , p. 34.

4 G r . 2 . 3 1 . 4; V .d .K . 368.

5 G r . 2 . 30 . 1 ; V .d .K . 364.

‘1 Supra , p. 355 .

7 Supra , p. 405 .
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CONFLICT OF LAWS

This short note is intended to serve as a finger -post for
readers who may seek direction on this subject . Broadly
speaking there is little difference between the law of Sou th

Africa (the same may,
no doubt , be said of the law ofCeylon )

and the law ofEngland in the
’

field ofprivate international law .

Thus (to take one example )
‘

the principles regu lating domicile
,

founded as they are upon the civil law
, have been developed

in England and in Holland upon very sim ilar lin es
’

. Webber v .

Webber [1915] A .D . 239 per Innes C.J. at p . 242 . English cases

and English text -books su ch as Dicey, and more recently,
Cheshire

,
are commonly cited. The classical writers of the

seventeenth centu ry, part icu larly ,

Johannes Voet and his

father Pau l Voet , and Ulrik Huber , occupy the background.

At one point there is a conspicuous divergence from accepted
English doctrine (Cheshire p . In a series of cases

beginningwithBlatchd v . Blatchford
’

s Exors . ( 1861 ) 1 E .D .C.

365 , the Courts have laid down that
‘

the law of the matri

monial domicile is ubiqui tous’ ; and
‘

the tacit contract is of

equal force with the express as to the regu lation of the pro

perty of the spou ses’ (per Waterm eyer , J. at p . i .e . the

original proprietary relation of the spou ses persists notwith

standing a subsequ ent change of dom icile , whether the mar

riage was with or w ithout an antenuptial contract .

The South African Cou rts recognize wills of movables as

formally valid if they satisfy the requirements either of the

lex domicilii (Ex parte A lison [1940] C .P .D . or of the

lex actus . In reRobinson (1866) 1 Roscoe 41 1 . For information

as to the jur isdi ction of the South African Courts and the

recognition of foreign judgments the reader is referred to

Walter Pollak
,
The South African Law of Ju risdiction ,

1937 .

Since the publication of Dr . Pollak’s book , the Matrimonial

Causes Jur isdi ction Act , 1939 ,
has given any provincial or

local division of the Supreme Court juri sdiction ,
if the wife

has been ordinarily resident wi thin the area of ju risdiction of

that divi sion for a peri od of one year immediately preceding
the date on which the proceedings are instituted and if at

that dat e—(a ) in the case of an action for divorce or for resti

tu tion of conjugal rights, the hu sband is domiciled within the
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Union ; or (b) in the case of an action for judi cial separation ,

the husband is domiciled or resident within the Union . The

Matrimonial Causes Jurisdiction Act , 1945 , gives the Supreme

Court temporary jurisdiction in , and in relation to ,
proceed

ings for divorce , for restitu tion of conjugal rights or for nullity
of marriage where the hu sband was dom iciled ou tside the

Union and South-West Africa at the tim e of the marriage
,
and

provides for the recognition of foreign decrees and orders sub

stantially corresponding to those de clared by this Act to be
competent to the Supreme Cou rt on conditions of reciprocity .
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Antenuptial contracts (continued) :
terms pe rmitted in , 75 .

wr iting, whether necessary for ,
73

An tichresis, 204.

Appropriation ofpaym ents, 257 .

Aquae du ctus , 169 .

Artificial persona lity , 12 1 .

Assignatio , 248 (n .

Assignation , 279 .

Assignm ent , 308 (n .

of actions ex delicto , 250 .

of contractu al du ties, 246 .

of contrac tual r ights, 246.

of lease , 308.

Assistance , w ife sues, or defends ,
w ith husband

’

s, 65 , 426.

Attorney , right of re tent ion of

papers by , 198.

Auction , sale by , 240, 294 (n . l ) ,
433 .

Aurea of G aius qu oted , 21 1 .

Aus ten , J. E . , translation of

Schorer
’

s notes to G rotius , 18.

Au thentica si qua mulier , 3 15 .

Au thorities, 1 7th century , 15 .

18th century , 1 7 .

Au thority , books of, 15 .

of guardian , 1 14.

Banns , publication of, 39 , 58, 62 .

Bastards, r ight ofsu ccession of, 34.

right of su ccession to , 34 (n .

40 1 (n . 7

te stamentary incapacity of

adulterin e and incestu ou s,
365 .

Basu toland, Roman -Du tch L aw

in , 12 .

Batavia , Statu te s of, 8 (n . 403,

Bechu analand Prote cto rate , Ro

man -Du tch L aw in , 12 .

Bejaerde w e zen , 105 (n .

Belet van hoge r timm e ring, 171 .

B e lofte , 2 15 (n .

Beneficium abstin endi , 350 .

cedendarum actionum , 3 18.

compe tentiae , 290 .

division is , 1 15 , 285 , 3 18.

excu ssion is , 1 15 , 3 17 .

inventarii , 35 1 , 352 .

ordinis sive excussionis , 3 17 .

Boread , Acte van , 352 (n .

Be rbice , l l .

intestate su ccession in , 407 .

Octrooi for , of Decembe r 6,
1 732, 407.

Borgloon , 137 (n . l ) .
Bosloton te stam ent , 358.

B etaling, 253.
Bew ijs , 98.

Bew oning, re cht van , 185 .

Bie r , going ou t before the , 72 .

Bijnkershoek, Corne lis van , 17 .

on re ception of Roman L aw ,

5 (n .

B ir th , 3 1 .

Blind pe rson , w ill of, 364 (n . l ) .
Boede lhouderschap, 97 .

Boedelsche iding, 7 1 (n .

Boey , Woorden -tolk, 19 .

Bona fide posse ssor , compen sation

for improv em ents, 45 1 .

Bona vacan tia , 40 1 , 41 1 .

Book-keeper
’

s lien , 199 (n . l ) .
Borgtocht , 3 15 (n .

B ranches , overhanging, 152 .

severed, 152 (n .

Breach of contract , consequ ences
of, 265 .

Breach ofpromise to marry , action

for , 52 .

Breach of statu tory o r comm on

law du ty , 336 .

B ritish G uiana , 7 , 1 1 .

abolition ofRom an -Du tch L aw

in , 24.

cr im inal procedure in , 6 (n .

inte state su ccession in , 407 .

transfer of immovables in , 145

(n .

Bru ick, 185 .

Bru yn , de , Opin ions of Grotius , 21.
Bu ilding, r ight ofsupport for , 153 .

removal of, by o rder of Cou rt ,
1 76 .

Bynkershoek, see B ijnkershoek.

Caedua , 183 (n . 307 (n .

Canon L aw , 3 , 225 , 439 (n .

Capacity , contractu al, 243 .

ofm arr ied wom en , 65 , 427 .

ofm in ors , 45 , 42 1 .

Cape of G ood Hope , British occu

pat iou of, 9 .

Du tch occupation of, 7 .

General L aw Am endm en t Acts,

23, 32 (n .

in te state su ccession at , 406 .

statu tory limited partnerships

in , 3 13 .

Capitan t , Prof. Henri, on Cause ,

439 (n .

Casus fortu itu s , 305 , 341 (n .

Carr iage , by land and by w ate r ,

319 .
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Cattle , trespassing, 338 (n .

Causa , the doctrine of, 226, 436.

Cau tio fru ctu aria , 185 (n .

Cession of actions , 238, 246 .

Ceylon , B ritish occupation of, 10 .

constitu tion of se r vitu des in

174.

Du tch occupation of, 7 .

English law in , 24.

intestate su ccession in , 405 , 453 .

law of agency in , 3 12 (n . l ) .
ofcorporations in , 121 (n .

of mortgage in , 19 1 .

of rem ission of ren t in ,

305 (n .

of partnership in , 3 12 .

of pre script ion in , 147

(n .

of trusts in
, 392 .

restitu tio in integrum in , 50

(n .

Roman -Du tch L aw in , 10 , 24.

ru le again st perpe tuities in , 387

(n .

transfer of land in , 144 (n .

Wills , how made in , 363 .

Champe rty , 238.

Charles V , legislation of, 6 .

Charle s the Bold, 4 (n . 5 (n .

Chijs, Van der , 19 .

Child, benefited by contracts of

parent , 245 .

Children , minor , acquisitions by ,

admin istration of property of,

consent of guardians to mar

t iago of, 60 .

consent of paren ts to marr iage

of, 58.

contracts of, 38, 45—7, 422 .

custody and control of, 36,
109 (n .

parents
’

r ights in respect of

property of, 40 .

penalty on m arr iage of, 56 .

r ight to provide guardians for ,
39, 104.

young, not liable for delict , 339 .

Children and parents, reciprocal

du ty of support , 42 .

Cijnsre cht , 157 .

Clandestin e marr iages, penalties

of, 56, 6 1 , 365 .

Clausu la codicillaris, 37 1 .

Clau sule derogatoir , 362 .

Clausu le re se rvato ir , 361 .

Closed w ill , 358.

Co -creditors, 285 .

459

Co -debtors, 284.

di stingu ished from sureties, 284.

Codex Theodosianus , 3 .

Codicils, 370 .

Codicillary clau se , 37 1 .

Codification , in Holland, 3 (n . l ) , 7 .
in Sou th Afr ica , 25 .

Co -lessee s, 285 (n . l ) .
Co -lessors, 285 (n .

Co llatio bonorum , 7 1 (n . 358.

Collusion , effect on divorce , 87 .

Co lombo , capitu lat ion of, 1 1 (n .

Colonus partiariu s, 3 12 (n .

Comm on L aw du ty , bre ach of, 336 .

Comm un ity ,
m atrimon ial, var

ties of, 69 (n .

Commun ity of G oods , 68—72 .

abolished in Ceylon , 69 .

in Sou thern Rhodesia , 69 .

con trasted w ith comm uni ty of

profit and loss, 77 .

effects of, 70 .

ends on disso lu tion ofm arriage ,
7 1 .

exceptions from , 69 .

exclusion of, by an tenuptial

contract , 76 .

Natal law as to , 69 (n .

Comm unity ofProfit and Loss, 77 .

Compensa tion or se t -off, 250

(n . 275 .

effe ct of, 276 .

Compensation for improvem ents,

305 , 45 1 .

for trees plan ted, 307 .

Complain te , Mandam en t van , 163 .

Compound in te rest , 259 .

Comprom ise , 437 .

Concub ine , gift to , 288 (n .

testam entary gift to , 364, 365

Condi ctio causa data , causa non

se cu ta , 347 (n .

indeb iti, 48, 65 , 233 (n .
,

347 .

ob turp em causam , 235 .

Condi tion su bsequ ent , 280 .

suspensive , 263 .

Condonation , in action for divorce ,
87 .

Conflict of Law s, 133 .

in Sou th Afr ica , 455 .

Confu sion or m erger , 178, 185 ,

207 , 274, 3 10 .

Consen ts for marr iage , 39, 55 , 58,
60 .

Consideration , the English doc

trine of, unknown to Roman

Du tch L aw , 226 .

failure of, 347 (n .
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Consignation , 255 (n . 274, 3 14

n . 5

Consolidatio , 185 .

Consort ium , loss of, ' 329 , 336 .

Cons titu tum possessorium , 142 .

Contract and Cau sa , 436 .

Con tract , assignm en t of, 246 .

capacity of parties, 243 .

con sequ ences of breach of, 265 .

constru ction of, 27 1 .

damages for breach of, 265 .

decree of specific perform ance

of, 268, 448.

defini tion of, 2 12 .

de term ination of, 273 .

du ty ofperform an ce , 252 .

effe ct of frau d on , 229 .

of illegality on , 235 .

of innocent m isrepre senta

tion on , 23 1 .

ofm istake on , 217—22 .

essentials of, 2 14.

excu ses for non -

performance ,

263 .

fa ilure to pe rform , 263 .

formation of, 2 14.

historical deve lopm ent of, 223 .

impossibility of performance ,

253, 279 .

indu cing breach of, 337 (n . 7

intention to m ake , 222 .

interpre tation of, 27 1 .

novation of, 246, 277 .

ob je ctive theory of, 220 .

operation of, 244.

part performan ce of, 256.

partie s m u st be competen t , 243 .

mu st intend to create legal

r elations , 222 .

perform ance of, 253, 274.

before du e , 262 .

by whom , 253 .

to whom , 254.

pe rsons affected by , 244.

possibility ofperformance , phy
sice l and legal, 223 .

proof of, 276 .

rectification of, 221 .

requis ite forms or modes of

agreement mu st be obse rved,

223 .

rescission of, 230 .

specific performan ce of, 52, 268,
448.

mu st be physically and

legally possible , 223 .

substitu ted perform ance of, 256 .

suspensive condition in , 263 .

to marry , 5 1 .

transm ission ofrights anddu t ies

unde r , 25 1 .

w riting when requ ired for , 227 ,
3 17 .

Contracts , antenuptial , 72 .

concluded through the post , 2 16 .

gaming and w ager ing, 241 .

illegal, 234
—42 .

in Roman L aw , 224.

in Rom an -Du tch L aw , 225 .

ofm arr ied w omen , 65 , 427 .

of m inors, 38, 45—7 , 422 .

spe cial, 287
—3 19 .

te rm s imposed by law in , 252,
287 .

u berrimae fide i, 231 .

valid, 2 12 , 2 14.

vo id, 2 12, 2 18, 235 .

vo idable , 2 12 , 229 .

Contribu tion , betw een co -credi

tors and co -debtors, 286 .

be tw een sure ties, 318.

Contribu tory negligence , 326, 330 .

Con tum elia , 329 , 335 .

Corn e ly , G regoriu s, 403 .

Corporations , 12 1 .

actions of, for de lict , 340 .

liable for w rongfu l acts of

agents , 339 .

Corre i prom ittendi , 284.

stipulandi , 284.

Council ofX , 8.

ofXVII , 8.

ofMe chlin , 4.

Coun terclaim , 275 .

Covenan ts, restr ictive , 1 70 (n .

Covering bond, 187 (n .

Credito rs, agreem ents in fraud of,
143 (n . 239 .

plurality of, 285 .

Cr im en su specti , 1 16 .

Cu lpa , 323 .

Cu rators, ad litem , 106 .

assumed, 105 .

bon is, 105 , 1 18 (n . l ) .
dative , 105 , 107 (n . l ) .
nominate , 105 .

Custody of children , 36, 109 (n .

in case of divorce , 90 .

Custom , a source of law , 2 1 .

Cynsrecht , 157 .

Dading, 437 .

Damage
-intere st , 258.

Damage s , 265 .

exemplary , 342 .

liqu idated, 268.

measure of, 265 , 330 , 342 .

nominal , 267 , 342 .
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Du tch Statu te L aw in Dutch

Co lon ies, 8.

Du ty , breach of statu tory or

common law , 336 .

Du ty of the 40th Penny , 145 , 189 .

Duyck, An thony , 20 (n .

East Indi a Company, Du tch, 7

[see Octroo i] .
E igendom , 126 .

E igen tiim erhypothek, 208 (n .

Election , in m u tual w ills, 394.

E lopem ent , 365

Emancipation , from parental

pow er , 41 , 42 1 .

Emphyteus is, 158.

nglish L aw , reception of, 22 , 23 .

of torts , influ ence of, 32 1 .

Enrichm en t , 47 , 66, 1 13 (n .

264 (n . 346.

E reption , for indigni tas, 366 (n .

E rfpacht , 157 .

Error , see Mistake .

E spousals, 5 1 .

E ssequ ibo , capitulation of, 1 1 .

in te state su ccession in , 407 .

Estoppe l, 2 12 (n . 220 (n .

435 .

Eve rardu s, Nicolaus, 4.

Ev iction , 256, 296 .

of lessee , 304.

w arranty again st , 296.

Exceptio doli, 228.

Exchange , 300 .

Exe cu tor , testamentary , 352 .

sale by , 436 .

Exemplary su bstitu tion , 369 (n .

Expense s, necessary , u sefu l, volup
tu ary , 79 (n .

Expropriation , 149 .

Factor , can give title , 435 .

Fair comm ent , 333 .

False imprisonm ent , action for ,
326 .

Father , adm in istration of, 37 .

consent to marr iage of m inor

child, 39 .

gift to child by , 40.

natu ral guardianship of, 37, 1 10

(n 6 )
represents son in cou rt , 38.

right to appoin t guardian s, 39 .

r ights in respect of child
’

s

. property , 40 .

when bound by child
’

s contract ,

38

Fear , defin ed, 232 .

effect of, on contract , 232 .

Ferr ies, 130 (n .

Feuds, in Holland, 156, 180 .

Fide i-comm issa , 374.

compared with trusts, 375 , 390 .

how created, 376 .

ofmovable property , 435 .

preem ption against , 385 , 386 .

relief from , 387 .

Fide i-commissaries, tac it hypo

thec of, 197 .

Fide i -comm issum , conditional ,
378 (n. 379 .

effe ct of, 381 .

fam iliae , 378 (n .

life in te rest created by , 384.

re lief from , 387 .

re sidu i, 378.

when fails to take effect , 383 .

Fidu ciary , paym ent to , 255 .

right to compensation
.

for

provem ents, 452 .

Filiale port ie , 98 (n .

Fire , damage by , 338 (n .

Fire -arm s, use of, 338 (n .

Fiscus , a juristic person , 12 1 .

forfe itu re to , 366 (n .

tac it hypothec of, 196 .

Fishing-rights, 130 , 185 .

Fixtur es , compensat ion for , 305 ,
45 1 .

r ight to remove , 306, 45 1 .

when immovable property , 134.

Fockem a Andreae , on the recep
tion of the Rom an L aw , 6 .

Foreclosu re , unknown in Rom an

Du tch L aw , 205 .

Forfe iture for crim e , 149 .

of lease , 3 10 .

no relief against , 310 .

Form , not a requisite of contract

in Roman -Du tch L aw , 226 .

Form s and Pre cedents, 416.

Fortieth penny, du ty of, 145, 189 .

Foundations, 12 1 .

Frankish Empir e , 3 .

Fraud, action for , 337 .

definition of, 227 .

effect of, 229 .

indu cing mistake , 221 .

L abeo
’

s defini tion of, 227 .

rem edies for , 230 .

Free graz ing, 170 (n .

Free market , 297 (n . 433 .

Free w ood, 1 70 (n .

Friesland, Provin ce of, 5 (n .

Fru ctus , 181 (n .

deciden tes, 152 (n .

Frui t tree s, tenan t may not cu t ,

307 (n .
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Frui ts, 181 (n .

included under profits, 77.

overhanging, 152 . ts in nam e of

pe rception and separation of,
141 .

right to , on sale , 295 .

usufru ctuary takes, 181 .

Frus tration of contract , 280 .

G am ing and w agering contracts,

241 .

Gebre cke licke e igendom , 126, 161

n . l ) .
Ge lde rland, Prov ince of, 5 (n .

Gemeenschap van goederen , see

Comm un ity of Goods .

Ge neral bond, 190 .

Ge rechtighe id, 187 (n .

G estation , pe riod of, 32 .

Ge timm er , 306 .

G ezicht -verbod, 17 1 (n .

Ghosts, 304 (n .

G ift , see Donation .

G od -

parents, see Sponso rs .

G oing ou t before the bier , 72 .

Groot -re cht , 1 72 .

G ran t , implied, of serv itude , 1 77 .

G razing, r ight of, 1 70 , 185 .

G reat Priv ilege of Mary of Bur

gundy of 1476, 147 .

G roenew egen van de r Made , w orks

of, 16 .

on law of leases, 159 .

on treasu re , 137 .

G ron ingen , Prov ince of, 5 , (n .

G root , Hugo de , see G rotiu s .

G root P lacaat Boek, 19 .

G roote Raad, 4 (n .

G rosse , 358.

G rotius , In leidinge tot de Holland
sche Rechts -geleertheyd, 15 .

Opin ions of, translated by de

Bruyn , 2 1 .

his classification of delicts, 322 .

his theory of con tract , 436 .

G u arantee , see Su retyship.

G u ardians , accoun ts of, 1 10

1 13 .

actions again st , 1 15
—16 .

actions by , 1 15 .

adm in istration of property by ,

1 10 .

alienation of property by , 1 10 .

appoin tm ent of, 10 1—6 .

assum ed, 10 1 .

au thority of, when unnecessary ,

47 .

au thority of, wr ongly given , 46

(n .

au thorize miner
’

s acts, 46, 49 ,
1 14.

cannot make gift

m inor , 1 14.

cann ot take under minor
’

s w ill,
364.

confirmation of, 101 , 103 (n .

consen t of, to contracts of

m in ors, 46 .

consen t of, to marr iage of
min ors, 60 .

contract in the name ofm in ors,
1 13, 245 .

dative , 102 , 104.

insolvency of, 1 18.

inventory requ ired of, 108.

kinds of, 100 .

law fu l, 102 .

lease s by , 1 1 1 (n .

liability of, 1 14.

m aintenan ce and edu cation of

minors by , 109 .

marriage of, w ith w ards , 54.

plurality of, 1 10 , 1 15 , 1 16 .

pow ers, rights, and du ties of,
107 .

removal of, 1 1 7 .

remun eration of, 1 15 .

repre sent m in ors in court , 1 13 .

se cur e port ions of m in ors, 108.

se cu rity required from , 10

te stam entary , 10 1 .

who m ay be , 106 .

G uardianship, 100- 18.

actions ar ising ou t of, 1 15 .

determ in ation of, 1 17 .

disqu alifications for , 106.

excu ses from , 107 .

natural, offather , 37 (n . 104,
255 .

ofmother , 59 (n . l ) , 104.

of blood re lations, 102 .

upper (opper -voogdij ) , 10 1 .

volun tary in Sou th Africa , 107 .

Gu iana , see British Guian a .

Hab itatio , 185 .

Handvesten , 3 .

Harbou ring, 336 .

He ir , institu tion of, 354, 369 .

position of, in Ju stin ian ’

s L aw ,

352 .

in modern law , 353 .

subst itu tion of, 369 .

Heredi tary lease , 157 .

Hereditatem adi re , 35 1 .

Heres extraneus, 350 .

Heres suus e t necessarius . 350 ,
352 .
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Herewegen , 128 (n .

Hire , 300

de te rm in ation of, 309 .

of land, see L e ase .

Hof van Holland, 4 (n .

Hofs-kinderen , 105 (n . 363 .

Holland, Codification in , 3 (n . l ) , 7 .

Coun ts of, 3 .

law of the Prov in ce of, in Sou th

Africa , 9 .

Provin ce of, 5 .

Prov in cial Court of, 4 (n .

Hollandsche Consu lta tien , 20 .

Hooge Raad van Holland en

Zee land, 4 (n .

B oom, 335 .

Hu be r , Ulrik, w orks of, 16 .

Hu sband, action of, for w ife
’

s

death, 329 .

b inds w ife by his contract , 245 .

for in jury to w ife , 329 .

for insult to w ife , 335 .

not answ erable for wife
’

s de licts,
79 , 339 .

r ight to compensation for im

provem en ts, 452 .

Husband andWife , gifts be tw een ,

96, 288.

inte state su ccession of, 401 , 412 .

other contracts be tw een , 96

(n .

Huur -cedu lle , 159 (n .

Hu u r gaat voor koop, 158, 304

(n .

Hypothec , see Mortgage .

Illegality in contract , 234—42 .

Illegitimate issu e , see Bastards .

Imm emor ial u se r , 176 .

Imm issie , Mandam ent van , 164.

Imm ovables, mortgage of, 189 .

transfer of, see Tran sfer .

what things included under,
132 .

Impensae , see Expenses .

Irnpetratio dom in ii , 205 .

Impossib ility ofpe rform ance , 223,
263 (n . 279, 280 (n .

Impotency , renders m arr iage

vo idable , 95 .

Improvem ents, compensation for ,
307 , 45 1 .

effected by lessee , 305 , 306 .

necessary , 307 , 45 1 .

Inaedificatio , 141 .

Inbalcking ofte in ancker ing, 1 70 .

Inbreng, 355 .

Incestu ous bastards, testamentary
incapacity of, 365 .

Indebiti solu tio , 347 .

India , Statu tes of, 8 (n . 403,
404.

Injuria , m ean ing of, 322 , 323

(n . 335 .

sin e damno , 322 .

Injur ies to w ife , child, &c . , 335 .

In jur ious falsehood, 337 .

In ju ry by anim als, 338.

In le iding, 164.

Innkeeper
’

s lien , 199 , 3 19 .

Innocen t
‘

misrepre sentation , effect
of, on contract , 231 .

no action for damages for , 231 .

Insane persons, cur ators of, 105 .

contractu al incapacity of, 1 19 ,
243 .

in capable ofmaking a w ill, 363 .

ofm arr iage , 53.

may su e for de lict , 340 .

not liable for de lict , 339 .

Insan ity , 1 19 .

a ground of divorce , 88.

suspends marital pow er , 7 1

(n .

Insolvency of lessor doe s not

dete rm in e lease , 31 1 .

sa le s in , 434.

transm ission of r ights on , 251 .

Inso lven ts, con tracts of, 243 .

Instalments, paym ent by , 262 .

In stitu tio a die , in diem , 370 .

Institu tion of he ir , 369 .

Intercessio , 3 15 (n .

Interdiction of prodigals, 120 .

In te rest , 258.

cann ot be cla imed in excess of

prin cipal, 259 .

compound, 259 .

legal rate of, 258.

prescribed w ith prin cipal debt ,
282 .

Interpe llatie , in terpellatio , 446

n .

Inte rpleader , 255 (n .

Inte stacy , presumption again st ,
354, 355 .

Intestate su ccession , 397 .

in British G uiana , 408.

in Ceylon , 405 , 453 .

in Du tch Colonies, 403 .

in East Indies, 404.

in Roman -Du tch Colonies, sum

mary of, 408.

in Sou th Africa , 406, 412 .

in We st In di es, 407 .

of bastards, 34.

to bastards, 34 (n . 401 (n .

Inundation , 140 , 305 .
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Le ssee , r ight (continu ed )

to remov e fix tures , 306 .

to re ta in against claim for

compensation , 307 , 45 1 .

Lessor , assignm ent by , 309 .

dut ie s of, 302 .

statu tory hypothec of, 306.

tacit hypothec of, 193 .

Lex An astasiana , 248 (n . l ) .
L ex comm issoria , 205 .

Lex hac edictali , 98, 365 (n .

L iability , absolu te , 320 , 338, 343 .

for delict , general exceptions

from , 341 .

for in jury by anim als , 338.

principles of, in the law of

delict , 320 .

L ien , 1 97 , 202 , 3 19 .

Life -interest , how created, 384.

Light , r ights of, 1 7 1 .

L ijfto cht , 158.

L im e -kiln , r ight of having, 1 70 .

L imi tation of actions , 281 , 343 .

L inden , Joann es van der , 18.

his classification of delicts, 322 .

on parental pow er , 36 .

on reception of Roman L aw ,

6

rules for constru ction of con

tracts, 271 .

statu tory au thor ity of, 13 (n .

w orks of, 18, 20 .

L iquidated damage s and penalty ,

267 , 268.

L itis conte statio , 279 , 447 .

L oan , for consumption , 314.

for use , 3 14.

Locatio condu ctio , 301 .

Lombard, 433 .

Losse s, m eaning of, in antenuptial

con tracts, 79 .

L ost property , 136.

Lu crum cessans, 323 .

L un atics, see Insane Persons .

Maaning, 446 (n .

Magt van assum ptie , 10 1 (n
van surrogatie of subst1tu tie ,

10 1 (n .

Main tenance and champe rty , 238.

Maintenu e , Mandament van , 163 .

Majority , acceleration of, 44, 1 17

8(n .

age of, 44, 363 (n .

Mala fide possessor , right to com

pensation for improvem ents,
45 1 .

Malice , see Animus injur iandi .
in defamation , 331 .

Malicious dese rt ion , divorce for ,
87—9 .

judicial separation for , 9 1 .

Maliciou s prosecu tion , 334.

Mandam en t van complainte , 163 .

imm issie , 164.

m ain tenu e , 163 .

sauvegarde , 163 .

spolie , 164.

Mandate , 3 1 1 .

MandatedTerritory ofSou th-West

Africa , 14.

Mar ital pow er , 64, 67 .

exclu sion of, by an tenuptial

contract , 76 .

insan ity , how affe cts, 7 1 (n .

Market , sa le s in , 156, 433 .

Marriage , 5 1—99 .

action to compel, 52 , 327 .

agreem ents in restrain t of, 239 .

to procure , 239 .

be tw een fem ale w ard and guar

dian , 54.

betw e en persons who have com

mitted adulte ry toge ther , 54.

breach of promise of, 52 .

capacity to marry , 53 .

clandestine , 56, 58, 364.

consent of paren ts to , 55 , 58.

of relative s to , 59 .

of tu tors to , 60 .

decre e of nullity of, 33 , 58, 95 .

dissolu t ion of, 87 .

effect of, in re spect of the pro

pe rty of the spouse s, 68.

on status of w ife , 64.

formal requirements of, 64.

impediments to , 53 .

legal consequ ences of, 64—72 .

legal requisites of, 52—64.

polygam ous , 53 .

prohibited degree s, 54, 423 .

promise of, 5 1 .

pu ta tiv e , 63 .

pu ts an end to m inority , 45 .

to parental pow er , 41 .

se cond ma rriages, 98.

voidable , 53, 58.

w ife becom es m inor on , 65 .

Marriage -se ttlem ents, 75, 82 .

in antenuptial con tracts, legis

lation as to , in Sou th Afr ica ,

84.

pow er of Court to order , 61

(n . 3

prov isions of Perpe tu al Edict

as to , 82 .

Marr ied Wom en : donatio m ortis
causa of, 293



INDEX

Married Women (continu ed)
hou sehold contracts of, 66, 81

(n . 429 .

legal capac ity of, 65 , 427 .

paym ent by , 254.

paymen t to , 255 .

pe rsona standi in judicio of, 65 ,
426 .

un able to contract withou t hus

band
’

s au thority , 65 , 254.

when agent for hu sband, 428,
430 .

will of, 364.

[see Wife . ]
Massing, 393 .

Master of ship b inds shipowner by
his contracts , 245 .

Maste rs liable for de licts of se r

vants, 339 .

Max im s : Alte ri stipulari nemo

potest , 245 .

Breekt koop geen huu r , 158.

Conventio vincit legem , 252 .

Die den man of de vrouw

trouwt , trouwt ook de schul

den , 7 1 (n . l ) .
Dien w ate r deort die w ater

keert , 154.

Dies in terpe llat pro hom ine , 446 .

Eene moede r (w ijf) maakt geen

bastaard, 34.

B jus est cae lum cu jus est solum ,

152 (n .

E rfnis is geen w in ste , 78 (n
Furiosus nullum negot ium

gere re potest , 1 19 .

Hand muss Hand w ahren , 155 .

Het goed klim t niet gee rn , 402 .

He t goed m oe t gaan van daer

het gekom en is, 398.

Het naaste bloed erft het goed,

398.

Huur gaat voor koop, 158, 304

(n .

Impossibilium nu lla obligatio

e st , 263 (n .

In delicto pari potior est pos

sessor , 235 (n .

In pari delicto potior e st con

ditio defendentis, 235 .

Koop breekt huur , 108.

Man ende Wijf hebben geen

verscheyden goot , 70 (n .

Meubelen en hebben geen gevolg,

155 , 20 1 .

Mit der Hand stirbt das Pfand,

199 (n . 7

Mob ilia non habent sequ elam ,

155 , 201 , 435 , 436.

467

matem a

Mor ibus hodierni s ex nudo

pacto datur actio , 225 (n .

Nam hoc natura aequum e st

neminem cum alte riu s detr i

m ento fie ri locuple tiorem , 47,
346 .

Nem o prom itte re pote st pro

altero , 244.

Non v iden tur qu i e rran t con

sentire , 2 17 .

Nuda pactio obligationem non

parit sed parit exceptionem ,

224.

Nu lla promissio pote st cou si

stere qu ae ex voluntate pro

mittentis statum capit , 2 17 .

Nul la voluntas errantis est , 217 .

Nulli res sua se rv it , 178, 223 .

Pate r is e st qu em nuptiae de

m on strant , 3 1 .

Pate rna pate rn is,
m ate rnis, 398.

Plus vale t qu od agitur qu amquod simu late concipitur ,
192 .

Possession vau t titre , 1 55, 436 .

Qu i prior est tempore , potior

est jure , 202 .

Qu i prohibere pote st , tenetur ,
339 (n .

Regu la est , juri s quidem igno

ran tiam cu iqu e noce re , facti

vero ignoran tiam non nocere ,

217 (n .

Serv itus se rv itu tis esse non

pote st , 179 .

Volenti non fit in jur ia , 342 (n . l

Volun tas coacta est volun tas ,
232 .

Wat ae rd ofte naghel vast is,
w erdghehouden als een gevolg
van het ontilbare , 132 (n .

Measure ofdamages, 265 , 330 , 342 .

Mechlin , G reat Coun cil of, 4.

Merger , 178, 185 , 207 , 274, 3 10 .

Merula , Pau l, 19 .

Met de hands choen trouw en , 52

(n .

Met de voet stoten , 297 .

Metus, see Fear .

Min eral rights , grant of, 186 .

lease of; 300 (n .

Mines, 137 .

Minor ity, 44.

dete rm ined by marriage , 45 .

by venia ae tatis, 44.

Minors , actions on behalf of, 38,
1 13, 340 .

alienations by, 49 .
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contracts of, 38, 45—7 , 422 .

delicts of, 48, 339 .

donatio m ort is cau sa of, 49

(n . 293 .

donation by , 288.

legal statu s and capacity of, 45 .

liable for delicts and cr imes, 48.

misrepre sentation of age by , 50 ,
422 .

mortgage of imm ovable pro

perty of, 1 19 , 188

no persona standi in judicio , l 13 .

paym en t of debt due to , 254.

prom ise of, to m arry , 5 1 .

re lease from tu te lage , 45 .

re stitu tio in in tegrum of, 47,
49 , 422 .

r ights in respe ct of prope rty,

49 .

w idow er (w idow ) m ay re -marry
w ithou t consent of parents,
59 .

w ills of, 49 , 363 .

[see Children , m inor . ]
Minu te , 358.

Misdaad, 322 .

Misdaed jegens ee r , 330 .

Misrepresen ta tion , inn ocent , 23 1 .

Mistake , 2 17 .

comm on , 2 19 , 221 .

effe ct of, 2 17 .

indu ced by fraud, 22 1 .

m u tu al, 2 19 .

of fact , 2 17 .

of law , 2 17 .

prope rty a lienated unde r , 222.

Modern law , sour ce s of, 21 .

Moltzer , J. P . , De overeenkomst
ten behoeve van derden , 445 .

Mora , the theory of, 445 .

Mora -inte rest , 446.

Morgen
-

gav e , 82 .

Mortgage , 187—208.

contract to cre ate , 192 .

conventional, 188, 199 .

disgu ised, 19 1 .

general, 190 ,
judicial, 188.

spe cial, 189 , 190 .

tacit , 192 , 197 .

of fide icomm issar ies, 197 .

of fiscus , 196.

of legatee s, 197 .

of lessee , 196. 306.

of lesso r , 193 .

of w ard, 1 17 , 1 97 .

ofw ife for her dow er , 197 .

Mortgagee , rights of, 203 .

Mortgages , assignment of, 206

(n .

covenan ts in , 204.

efie ct of, 199 .

enforcem ent of, 205 .

ext inguishm ent of, 206 .

ofincorporealproperty , 190 , 200 .

of land, classed w ith m ovable s,
133 .

pr iorities am ong, 202 .

registration of, 189 , 19 1 , 199 .

Mortgagor , r ights of, 204.

Mother , natur al guardianship of,
59 (n . l ) , 104.

r ight to cu stody of child, 37 ,
109 (n .

Motive , error in , 221 .

Movables, general m ortgage of,
190 , 199 .

spec ial mortgage of, 1 90 , 199 .

what things in cluded under , 133 .

Mu tual w ill , 86, 361 (n . 392 .

pre cedents of, 419—2 1 .

Muu rbe zwaring, 1 70 .

Naasting , 300 .

Nae ranu s, Joann es, 20 .

Nahuyr , 159 (n .

Napo leoni c Codes, 7 .

Natal, ann exation of, 12 .

community ofgoods in , 69 (n .

disqu alification of guardians in ,

107 (n .

divorce for maliciou s dese rt ion

in , 89 .

inte state su ccession in , 406 .

leases of immovables in , 160 .

postnuptial con tracts in , 72 .

Rom an -Du tch L aw in , 12 .

statu tory lim ited partnerships

in , 3 13 .

w ills , revoked by m arr iage in ,

373 .

w itnesses of, in , 360 (n .

Nathan , Dr . Manfred, 22 .

Natural guardi an ship, see G uar

dianship.

Nece ssar ies, what , 66, 431 .

father
’
s liab ility for , supplied to

child, 38.

m inor
’

s liability for , 47

w ife
’

s liability for , 66 .

Ne cessity , w ay of, 168, 177 .

Nederlandsch Indisch P lakaat

B ook, 19 .

Negligence , general principles of

liability for , 323, 324.

contribu to ry , 326 .

[see Culpa .]
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Pate rna pate rn is , m ate rna mater

nis, 398.

Pawnbrokers , 188, 434.

Paym ent , 253 .

by whom may be m ade , 253 .

in to cou rt , 255 (n . 273 .

m arr ied woman unable to make ,
254.

of debt du e to minor , 254.

place of, 260 .

proof of, 256 .

t im e of,
to a fiduciary , 255 .

to whom , 254.

Paym ents, appropriation of, 257 .

Pecori s ad aqu am appu lsus , 170 .

Pecu lium adventicium , 40 .

profecticium , 40 .

Penalty , and liquidated damages,
267—8.

Perception of frui ts, 141 .

Perform ance , 252 , 273 .

alternative , 256 .

du ty of, 252 .

effect of, 256.

impossibility of, 223, 262 (n .

279 , 280 (n .

part , 256 .

specific , 268, 448.

su bstitu ted, 256 .

[see Paym ent . ]
Perpetual Edict of Charles V ,

Octobe r 4, 1540 , 6 (and see

Table of Statu tes ) .
art . 6 (Marr iage Settlem ents) ,
82 .

art . 8 (Rate of Inte rest ) , 258.

art . 12 (Testam ents ofMinors) ,
364.

art . 16 (Limitation of Actions ) ,
283 .

art . 1 7 (Clandestin e Marriages) ,
56.

Perpetual imprisonm ent , a ground

of divorce , 87 .

Perpe tu ities, ru le against , in

Roman and Du tch Law , 386.

in Ceylon , 387 (n .

Pe rsons , L aw of, 30 .

Philip the Fair , 4 (n .

Philip the G ood,

’

4 (n .

Philip II, Code of Crim inal Pro

cedu re , 6 .

Pia causa , 12 1 , 359 .

Pignu s, 190 .

praetorium or judiciale , 188,
194, 202 .

Place of paym ent , law as to , 260 .

Pledge , 190, 314.

Plurality of credi tors and debtors,
284.

Political Ordinance of April 1 ,
1580 , 7 (and see Table of

Statu tes ) .
consent of parents to marriage

of children , 57 .

formal requirements for leases,
159 .

formal requ irem ents for mar

riage , 62 .

forma l requirem en ts for mort

gage ofimmovable s, 189 (n .

prior ities betw een m ortgagee s,
203 .

prohibited degrees, 54.

publication of banns, 63 .

rules of intestate su ccession ,

400 .

transfers , registration of, 145 .

Political Ordinance ,
‘
Inte rpre ta

tion
’

of, 402 .

Pollicitation , 2 15 .

Possession , 162—6 .

du ty of re spe cting, 152 .

Posse ssors, right to compensation

for improvem ents, 45 1 .

Posse ssory Rem edies, in Roman

Du tch Law , 162 .

in the modern law , 165 .

Post , contrac ts con cluded by , 2 16.

Postnuptial con tracts in Natal and
Sou thern Rhodesia , 72 .

Pothier on Obligations , translated

by van der L inden , 19 .

Pound sales, 434.

Praedial Serv itudes, seeServitudes.

Praedium dom inans, serviens , 167.

rusticum , urbanum , 309 .

Pre cario tenens , r ight to com

pensation for improvements,

452 .

Precious stones, 137 .

Pre -emption , 300 .

Prescription , acquisition by , 146.

in Ceylon , 147 (n .

acqu isition of praedial se rvi

tudes by , 174.

of actions , 281 , 343 .

ofmortgages, 207.

Pr in cipals liable for delicts of

agents, 339 .

Prioritiesbe tw een mortgagee s, 202 .

Privilege ( in defamation ), 332 ,

344.

Prodigals, consent to marriage of

children , 61 (n . l ) .
curators of, 105 .

in terdiction of, 120 .



INDEX

Prodigals (continu ed)
m arr iage of, 61 (n . l ) .
w ills of, 363 .

Profits, m eaning of, in an te

nuptial contracts, 77

Prohibited degree s, see Marr iage ,
Political Ordinance .

Prohibition ofalienation , effect of,
377, 378 (n .

Promise not to su e , 277 .

Promulgation of statu tes , 8.

Prope rty ,
L aw of, 124.

acqu ired during marriage , 70 ,
76 (n . 77 .

of spouses, 68.

Prospe ct , right of, 17 1 .

Prote ctorate ofSou th-WestAfr ica ,
14.

Provin ces of the United Ne ther
lands , 5 (n .

Provincial Court of Holland, 4

(n . 3

Pube rty , age of, 31 .

Pu blic market , seeMarke t , sales in .

Public policy , 275 .

roads , 128.

servitudes, 177 .

trade , 66 .

ways, 169 (n . l ) , 177 .

Publication , necessary in defama

tion , 334.

Pupil, see G u ardian s, Minors .

Pu rchase r , bona fide , 383, 433 .

Pu tative marriage , 63 .

Quarta Falcidia , 369 .

Trebellian a , 369 .

Qu asi-contracts, 2 1 1 , 346 .

Qu asi-delicts, 343.

Quasi-pupillary substitu tion , 369

(n . 7

Quere la inofficiosi te stamenti, 368.

Qu ick pursui t , 194.

Quid pro quo , 226.

Quit rent tenure , 157 .

Railway tickets, &c . , acceptan ce

of, 216 .

Rain -w ater , diversion of, 154.

Ravisher and ravished, marriage

be tw een , 54.

Reasonable cause , 437, 439 .

Reception of the Roman L aw , 4.

unequal in the var ious pro

v inces, 5 .

Recht van bewoning, 185 .

Rechtsgeleerde Observatien , 18.

Recredentie , 163 .

Redelijk oorzaak, 226, 437 .

471

Regalia , 130 , 139 .

Registration of an tenuptial con

tracts, 73 .

of gifts, 289 .

of leases, 1 60 .

ofmortgages, 189 , 19 1 , 199 .

of transfe rs , 145 .

Registry of deeds, 145 , 19 1 .

Re lease , of debt , 276.

of se rv itude , 178.

Re lief from fide icomm issum , 387 .

Re location , tacit , 303 .

Re ~marriage , restrictions on , 33,
98, 365 .

Rent , 302 .

rem ission of, 304.

Repu ta tion , wrongs against , 330 .

Res aliena , bequ est of, 363 .

sale of, 296 .

litigiosa , 241 (n . 25 1 .

Res comm un es, 126, 13 1 .

derelictae , 135 .

extra comm ercium , 241 (n .

extra nostrum patrirnonium ,

128 (n .

in nostro patrirnonio , 128 (n .

ipsa loqu itur , 325 .

nu llius , 13 1 .

publicae , 128.

sacrae , religiosae , sanctae , 131 .

singu lorum , 13 1 .

universitatis, 131 .

Re stablissem ent , 164.

Re stitu tio in integrum on the

ground of duress of goods ,
233 (n .

ofm in ority , 49 , 1 14, 422.

ofm istake , 222 .

w ife , not available to , 68.

Re stitu tion of con jugal rights, 88.

Restrictive covenants, 170 (n .

Re tention , right of, 197 , 3 19 , 45 1 .

Re torsion , 334.

Retractus , 300 .

Revocation ofgifts, 290 .

of legac ies, 37 1 .

Rew ard, offer of, 215 (n .

Rhodesia , Sou thern , Roman

Du tch Law in , 13 .

Rights of action , pre scri ption

281 , 343.

of way , 168.

Rij-pad, 168.

River -beds , 139 , 140 .

Rivers, nav igable , 130 .

private , 129 .

public , 129 .

[see Streams ]
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Rixa , 333 .

Roman L aw , infiltration of
, 3 (n .

reception of, 3 , 4, 5 , 6 .

Roman -Du tch L aw , deve lopm ent

of, 3 .

extens ion of, in Sou thAfr ica , 12 .

fu tu re of, 24.

in Br itish G uiana , 1 1 .

in Cape Colony , 9 .

in Ceylon , 10 .

in Natal, 12 .

in the Du tch Colonies, 7 .

m eaning of, 5 .

origin of, 3 , 4.

origin of the term , 2 .

pre sent state of, 24.

sources of, 14—2 1 .

supe rseded in Holland, 7 .

Rylands v . Fletcher , rule in , 338

(n .

Sale , 293 .

by au ction , 240 , 294 (n . l ) , 433 .

by fidu ciary or tru stee , 435 .

in a free m arke t , 433 .

in insolvency , 434.

judicial, 205 , 208, 434.

of re s aliena , 296 .

of res extra comm ercium , 241

(n .

of re s litigiosa , 241 (n .

on credit , 294, 434.

w arran t ies on , 296, 297 .

Salvage , 137 .

Sand, r ight of taking, 1 70 .

Sand-drift , 140 .

Sande , Joannes a, 20 .

Sauvegarde , Mandam ent van , 163 .

Schade en intere sse , 322 .

Schependoms L aw , su ccession

under the new , 400 .

su ccession under the old, 398.

Schependomsre cht , 397 .

Schore r , Willem , his note s to

G rotius , 15 , 18.

Seashore , limits of, 129 .

use of, 129 .

Second m arriages, 98.

Sedu ction , action for ,
Se lf defence , 334, 341 (n .

Senatu s Consultum Macedonia

num , 3 14 (n .

Velle ianum , 3 15 .

S ententien en gewezen Zaken van

den Hoogen en Provincialen

Raad, 19 .

Separation a m ensa e t thoro , 9 1 .

by agreement , 93 .

ofgoods, 71 .

Se rvitudes, 167 .

pe rsonal, 180 .

cannot be ceded , 250 (n .

public , 1 77 .

real and pe rsonal distinguished,

167 .

real or praedial, 167 .

acqu is ition of, 1 72 .

extinguishm ent of, 178.

in te rruption of, 1 75 .

rules as to , 1 79 .

rustic , 168.

urban , 1 70 .

Se rv itus ne lum in ibus officiatur ,
17 1 .

Servitus serv itu tis e sse non potest ,
179 .

Set -off, 275 .

Settlem ents, see Marr iage Se ttle

Sex , 3 1 .

Si sin e libe ris de cesserit , 380 .

Silva caedu a , 183 (n . 307 (n .

Socage tenur e unknown in Hol

land, 157 .

Sodomy , a ground of divorce , 87 .

Solu tio , 253 .

Solu tionis causa adjectus , 254

(n .

Sou th Africa , in te state su ccession

in , 409 , 410 .

Rom an -Du tch Law in , 9 , 24.

the Union of, 13 .

w orks on law of, 22 .

Sou th Afr ican Republic , see Trans

v aal .

Sou thern Rhodesia , 2 .

intestate su ccession in , 407 (n . l ) .
Roman -Du tch L aw in , 13 .

Sou th-West Afr ica , Protectorate

of, 14.

Spani sh rule in Holland, 6 .

Spatium delibe randi, 35 1 , 352 .

Special contracts, 287 .

Spe cific performance , 268, 448.

of contract to marry , 52 .

Spolie , Mandam ent van , 164.

Sponsalia , 5 1 .

Sponsors, cou ld not take under

w ills ofminors, 364.

Spouse s , antenuptial liabilities of,

gifts be tw een , 96, 288.

Steds -kinderen , 105 (n .

State s-G ene ral, The , 8.

States ofHolland, 8.

Statu te Law , ofCape Colony , 10 .

ofHolland, how mu ch in force ,

8, 27 .
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Un ited Netherlan ds, Republic of,

2 (n . 5 (n . 7 .

Universities, influ en ce of, 3 .

Unpaid vendor , r ight of, to reclaim

property , 294, 434.

Unsoundne ss ofm ind, 1 19 .

Use , see Usus .

Use and occupation , 302 (n .

Usu fru ct , 181—5 .

life in te re st created by , 385 .

w ith pow er of alienation , 379

(n . 385 (n
Usufru ctu ary du t ie s of, 182 .

r ights and pow ers of, 181 .

Usurpatio , 148.

Usu s, 180 , 185 .

Utre cht , Province of, 5 (n .

Vacant posse ssion , 296.

Veer -recht , 130 (n .

Ve inster -re cht , 1 71 (n .

Veld-diens tbaerheden , 168.

Ven ia aetatis , grant of, 44, 1 1 7

(n . 363 (n .

precedents of, 416 , 417 .

Ven ia agendi, 36 .

Verkie zing van landrecht , 407

(n .

Vertigting, 98.

Vesting and divesting of rights

under a w ill , 381 (n .

Vetustas, 1 76 .

Via , 168, 169 (n .

Vier vieren -deelen , 102 , 31 1 , 399 .

Villein tenu re in Holland, 158.

Vindican di, 155 , 1 70 , 294, 433 .

Vinn iu s, Arnoldus , 16 .

on alluv ion , 139 .

Vis ma jor , 1 75 , 255, 305, 319 , 341
(n .

Voet , Johann es, 7 , 1 7 .

on antenuptial contracts, 75 .

on m easure of dam ages, 265 .

on
‘

profits
’

, 78.

Voet -

pad, 168.

Voe tstoots, 297 .

Volun tary corporations, 122 (n .

Voorkeur , 215 (n .

Vr ij gezicht , 17 1 .

Vrij licht , 1 71 .

Vrije hou t , 1 70 (n .

Vrije m art , 297 (n . 433 .

Vrije vee -w e ide , 1 70 (n .

Wagers , 241 .

Ward, see G u ardian s.

tacit hypothec of, 1 17, 197 .

Warran ty against defe cts, 297 .

against eviction , 296.

none on gift , 290 .

Warranty of au thor ity , 3 1 1 (n . 7

Waste , u sufru ctuary liable for ,
183 .

Wate r , contamination of, 154.

Waterg ang, 170 .

-haling, 169 .

-le iding, 169 .

-loop, 1 75 (n .

-lozing, 169 .

-r ights , 154, 1 70 .

Way , rights of, 168.

Ways, pu blic , 169 (n . l ) , 177 .

Weg, 168.

West India Company ,

-Du tch, 7 .

West Indies, L aw of, 8 (n . 1 1

Widow , legal position ofm inor , 45

Wife , acquire s rank, forum , and

dom icile ofhu sband, 64.

action by , against hu sband for

delict , 340 .

becomes a m inor on marriage ,
65 .

benefited by contracts of hu s

ban d, 68, 245 .

contracts of, 65 , 427 .

for household expenses, 66,
429 .

w ith hu sband, 96 (n .

gifts betw een husband and, 96,
288.

husband adm in isters property
of, 67 .

hu sband contracts in nam e of,

husband may mortgage pro

perty of, 67 , 188.

husband
’

s action for in jur ia to ,
335 .

for in jury to , 329, 330 .

liabili ty of, for husband
’

s con

tracts, 68, 81 (n . 245 .

not liable for hu sband
’

s delicts,
79 .

postponed to husband
’

s credi

tors, 82 .

repudiation of the comm uni ty
by , 72 .

right of preference and lega

hypothec of, 83, 197 .

Wild an im als, 135 .

Wills , closed, 358.

how made in Hollan d, 356 .

joint , see mu tual .

military , 360 .

mu tual, 86, 361 (n . 392 .

notarial , 357, 362.

nuncupative , 356, 361 .

open , 358.
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Wills (continu ed)
pre cedents of, 419

—2 1 .

privileged, 359 , 360 , 362 .

restrictions on m aking, 368.

revocation of, 371 .

solemn , 359 .

statu to ry or underhand, 358,
362 .

w ay of ne cessity , 168, 1 77 .

what m ay be left by , 363 .

who may m ake , 363 .

who may take under , 364.

who may w itness, 357 , 360

(n . 367 .

Woest -ballingen , 364 (n . 366

(n .

Women sureties, 3 15 .

Wre ckage , 136.

475

Zeeland, Prov in ce of, 5 (n .

Zululand, Roman -Du tch L aw in ,

12 .

Writing, effect of agreement to

redu ce contract to , 2 1 6 .

in m odern law som e contracts

requir e to be in , 227 (n .

3 12 (n . 3 17 .

Wrongs, see De licts.

Wrongs, again st property , 328.

agains t repu tation , 330 .

against the domestic re lations ,
336 .

against the person , 326 .

breach of a statu tory or com

m on law du ty , 336 .

m iscellan eous , 337 .
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