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PREFACE

This book is designed as an introductory text on American law and the
legal system. It is meant for undergraduate students in political science,
sociology, criminal justice, and legal studies, as well as students in
paralegal programs. Our goal is to introduce students to basic legal
concepts, principles, and procedures. Of necessity, we have painted with a
broad brush, as American law and legal procedures are extremely complex
and highly dynamic, and vary considerably across jurisdictions.

The first two editions of this book were coauthored by Judge John M.
Scheb, a distinguished member of the legal profession and judiciary in the
state of Florida. During his long career, Judge Scheb served as an attorney,
a municipal judge, an appellate judge, a city attorney, a mediator, a law
professor, and a reserve officer in the Judge Advocate General’s
Department of the United States Air Force. Judge Scheb was a living
encyclopedia of the law, and he loved sharing his knowledge with students
and colleagues. He enjoyed working on this book precisely because it
introduces the American legal system and the broad scope of the law.
Judge Scheb believed that all citizens should have at least a rudimentary
understanding of the law.

Judge Scheb passed away in November 2010 and is sorely missed by his
family and his many friends, former students and colleagues. We were
pleased to carry on Judge Scheb’s legacy with the third edition of An
Introduction to the American Legal System, which was published in 2013.
We are now pleased to offer the fourth edition of this textbook, which we
dedicate to Judge Scheb’s memory.

Organization

We have maintained the structure of the book from its previous editions
and have concentrated our efforts on updating and clarifying the material.
Part I sets forth the fundamental concepts and concerns of the law,
examines the historical development of the American legal system from its
English common law roots, and surveys the structures of the American



legal system as well as the legal profession. Part II provides an overview
of the substantive law, including constitutional law, criminal law, torts,
property law, contracts and business law, and family law. Part III surveys
the procedural law, covering civil and criminal procedure, the rules of
evidence, and the appellate process. Finally, Part IV looks at two very
important areas of modern law: legislation and administrative law and
procedure. Because this book will be many students’ first encounter with
legal studies, we have included an extensive glossary of legal terms (see

Appendix B).

Special Features

To the beginning student, an introduction to the law can be somewhat
overwhelming. To make the book more accessible and useful to the
student, every chapter contains a list of learning objectives, a chapter
outline, a chapter summary, and a set of boldfaced key terms, all of which
are defined in the glossary. To make the book more provocative, each
chapter also contains a set of questions for thought and discussion. For the
student who wishes to learn more about the topics addressed in the book,
each chapter also contains a list of additional reference materials.

Because judicial decisions are central to the development of the law, we
have incorporated two features into the text designed to alert students to
especially important cases. One of these features, entitled “Case in Point,”
1s a short summary of a significant court decision. There are multiple Case
in Point features in each chapter. A related feature, “Opinion of the Court,”
appears 1n each chapter and provides substantial excerpts from landmark
opinions of the U.S. Supreme Court.

Another special feature, entitled “The Law in Action,” focuses on
practical applications of the law and real-world controversies involving
legal 1ssues. Topics addressed in this feature range from “Civil
Disobedience and the Struggle for Civil Rights” (Chapter 1) to
“Purchasing a House” (Chapter 6). Students will also find a set of
“Sidebar” features throughout the book. These features provide
miscellaneous information relevant to chapter topics. For example, see the




Sidebar in Chapter 5, “The Infamous McDonald’s Coffee Case,” which 1s
of interest to every student of tort law. Other Sidebar features focus on
such topics as canons of judicial conduct (Chapter 2), warranty deeds
(Chapter 6), and the law regarding employment discrimination (Chapter
11). We hope that all these features will make the text more informative
and more interesting.
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DEVELOPMENT-OF
AMERICAN LAW

LEARNING OBJECTIVES

This chapter should enable the student to understand:

the functions of law in society

the forms and sources of law

the influence of the English common law on the American legal system
the 1deas and experiences that led to formation of the U.S. Constitution
the supremacy of the U.S. Constitution and the Bill of Rights

the role of statutory law and judicial decision making

the functions of courts, legislatures and administrative agencies with
respect to the development of the law

CHAPTER OUTLINE

Introduction
The Functions of Law in Society




The Development of Law

The Common Law Tradition

The American Constitution
Modern Statutes and Codification
Administrative Regulation

The Decisional Law

Conclusion

Summary of Key Concepts
For Further Reading
Questions for Thought and Discussion

Key Terms

INTRODUCTION

From our nation’s earliest moments through the present-day, law has held
an important place in American society. Our Founders devoted great care
to crafting a system of government in which the rule of law was a crucial
feature. We have since developed an elaborate system to make and enforce
the law. A large professional class 1s now engaged in the practice of law.
Numerous academic institutions are devoted to teaching the law. There are
thousands of publications dedicated to legal education, research, and
advocacy. Our mass media and popular culture reflect the social
preoccupation with law, in that we are exposed to a steady barrage of
books, films, newspaper articles, television shows, and web sites dealing
with the law.

Despite this cultural preoccupation with the law, an essential question
remains: What precisely is “law”? Numerous definitions have been
proposed, reflecting the wvariety of philosophical and theoretical
orientations to the concept. Bearing in mind that any definition 1is
imperfect, we begin with the following simple formulation: law is a set of
rules promulgated and enforced by government. 1 This formulation is
often referred to as positive law, which the nineteenth century English



legal theorist John Austin defined simply as “the command of the
sovereign.” Positive law 1s indeed the command of the sovereign, in that it
1s enunciated by government and backed by the coercive power of the
state. But there 1s more to law than this. To be law, the command of the
sovereign must take the form of a rule, a principle, or a directive that
applies with equal force to everyone.? Moreover, to be accepted as
legitimate, the law must be perceived as rational, fair, and just. Some
would argue that for positive law to be legitimate, 1t must conform to a
higher law.

Higher Law

Natural law 1s law that 1s presumed to flow from man’s “natural”
condition, that is, the social condition existing prior to the emergence of
government. Natural law 1s sometimes used to refer to universal principles
of morality and justice; however, precisely what those principles are is
subject to conflicting interpretations. In De Republica, the ancient Roman
orator Cicero (10643 B.c.) defined natural law as “right reason in
agreement with nature.” In Summa Theologica, the medieval philosopher
Thomas Aquinas (1225—-1274) viewed natural law as the “participation in
the Eternal Law by rational creatures.” In a less theological approach, the
seventeenth century Dutch jurist Hugo Grotius defined natural law as rules
of human conduct that can be discovered solely by the use of reason.
Elsewhere, in his influential Commentaries on the Laws of England
(1769), William Blackstone asserted the primacy of natural law.
Blackstone’s Commentaries would become something of a legal bible in
America, and helped to perpetuate natural law theory in this country.

To understand this concept, we can turn to a seminal document
associated with our nation’s founding. Our Declaration of Independence
(1776) asserts that “all men are created equal, that they are endowed by
their Creator with certain unalienable rights, that among these are Life,
Liberty, and the pursuit of Happiness.” Those who created the basic
framework of our legal system and system of government believed that
rights ultimately are not of secular origin. Rather, they flow from natural



law as ordained by God. Even today, legal theorists, lawyers, lawmakers,
and judges sometimes invoke natural law. But natural law as such 1s not an
enforceable body of rules. It is more of a philosophical concept—the 1dea
that there i1s a set of principles of morality and justice that transcends the
positive law. In this regard, natural law provides a basis for the criticism,
and sometimes the disobedience, of the positive law.

CIVIL DISOBEDIENCE AND THE STRUGGLE FOR CIVIL
RIGHTS

In 1963, Dr. Martin Luther King Jr. was arrested in Birmingham,
Alabama, after leading a civil rights demonstration in the city. The specific
charge against him was “parading without a permit.” Dr. King had led the
demonstration to protest segregation and had applied for a permit but had
been denied. In his famous “Letter from the Birmingham Jail,” King
defended his disobedience of an “unjust” law. Echoing St. Thomas
Aquinas, Dr. King wrote, “An unjust law is a human law that is not rooted
in eternal and natural law.” In a more modern vein, he also argued that an
unjust law 1s one “that a majority inflicts on a minority that is not binding
on itself.” King was referring to the entire regime of laws that maintained
racial segregation. King argued that “an individual who breaks a law that
conscience tells him 1s unjust, and willingly accepts the penalty...is in
reality expressing the very highest respect for the law.” Not everyone at
the time agreed with Dr. King’s goals or tactics. But today, he 1s widely
hailed as an American hero.




Natural law and religious precepts continue to be important because
they provide a basis upon which to evaluate and contextualize the positive
law. For example, quite often opponents of the death penalty will cite the
Biblical injunction “Thou shalt not kill.” Similar arguments are often made
regarding abortion and euthanasia. Obviously, people can and will
disagree on the requirements of natural law, Scripture, and divine
ordinance. Because we have a secular government committed to the i1deas
of separation of church and state and religious tolerance, religious precepts
are not enforceable through our legal institutions. But religious precepts,
like natural law, can provide citizens with a philosophical anchor—a sense

that there is a higher law by which positive law can be judged.?

The Problem of Civil Disobedience

If we assume that there is no higher law than the law promulgated by the
state, how do we ever justify disobedience to the positive law? By the
same token, how do we punish those who have perpetrated wrongs but
have done so within the confines of the law? This problem confronted the
prosecutors at the Nuremberg war crimes trials after World War II. What
the Nazis did was atrocious, yet much of it was authorized by German law
at the time. A somewhat similar problem accompanied the civil rights
movement in the United States during the 1950s and 1960s. Much of the
segregation and discrimination faced by African-Americans at that time
was authorized by law. What gave protesters the right to break these laws,
to engage 1n civil disobedience? Some would argue that without a belief in
some form of higher law, there is no way to justify a breach of the positive
law. Belief in a higher law or some higher standard of justice permits us to
evaluate the operations and policies of our legal system, to object when a
particular legal rule is established or a particular legal decision is rendered,
and to argue for the need for legal change. In extreme circumstances,
belief in a higher law may provide a justification for violating the positive
law, as long as the violator is willing to accept the consequences of
disobedience.

The nineteenth century American writer Henry David Thoreau is best



known for his advocacy of civil disobedience when the demands of
conscience conflict with the dictates of law. Thoreau argued that the
conscience of the individual 1s superior to the law of the state and that
individuals have the right, indeed the duty, to violate the law when the law
contravenes conscience.

Like all philosophical positions, Thoreau’s views on civil disobedience
are not universally accepted. There have been two principal criticisms of
his views. One is that citizens have an obligation to obey laws that are
adopted by legitimate democratic procedures. Another objection is that an
individual conscience provides insufficient basis for disobedience—that an
individual cannot be permitted to become a law unto himself or herself.
Despite these objections, Thoreau’s view of civil disobedience has been
extremely influential in the United States and throughout the world.

A great deal of discussion continues, however, about exactly what types
of behavior fall under the heading of “civil disobedience.” The case of
Edward Snowden, who revealed information about the scope of the
National Security Agency’s surveillance programs, provides an interesting
example to consider. Snowden collected thousands of classified documents
while working as an NSA contractor and then leaked that information to
members of the media. His actions provided individuals around the world
with an awareness of the breadth of NSA activities—including
surveillance that was described as targeting the cell phone and Internet
activities of millions of Americans, citizens of other countries, and even
some prominent international leaders. According to Snowden, the
information collected by the NSA included “metadata,” which
encompassed the phone numbers that a person might have called from a
cell phone, as well as “content analysis,” which might involve the actual
words uttered in a conversation.

The U.S. government ultimately brought criminal charges against
Snowden for alleged violations of the Espionage Act, but he had fled the
country by that point and was granted temporary asylum in Russia. Debate
remains about whether his actions should be viewed through the lens of
civil disobedience—perhaps to laud Snowden for revealing a government



intrusion upon the privacy interests of millions of people—or whether he
has simply committed acts of treason that will weaken the United States’s
ability to defend itself against acts of terror; such dualities often provide
the parameters for dialogue about civil disobedience.

Legitimacy of Law in a Democratic Society

The legitimacy of law does not depend solely on its content or its
perceived relationship to some higher authority. In a democratic society,
the legitimacy of law depends greatly on how the law is made. In a
representative democracy, law is made by elected representatives serving
in a legislature. All members of the legislature have the right to introduce
legislation; a majority 1s required to enact a law. Furthermore, legislators
are elected through free and fair elections in which all adult citizens have
the right to participate.

The United States relies on representative democracy, but our system of
government is much more complex than that. We are not a simple
representative democracy but rather a constitutional republic in which
majority rule 1s tempered by protections afforded to minority rights by law.
Moreover, lawmaking power 1s vested not only in legislators but also in
executive officials, in regulatory agencies, and in courts of law. However,
the way in which these bodies make law remains very important and is key
to whether their legal pronouncements are regarded as legitimate. Thus, in
thinking about the legitimacy of law, we need to think about both
substantive legitimacy and procedural legitimacy. Substantive
legitimacy refers to the content of law; procedural legitimacy refers to how
the law is enacted and applied.? The law is substantively legitimate if
people believe that it 1s based on fair, just, and reasonable principles. It 1s
procedurally legitimate if 1t 1s enacted, applied, and enforced according to
procedures that people regard as fair, just, and reasonable.

Forms and Sources of Positive Law

As we have suggested, law emanates from several sources. It also takes on
different forms. In the American legal system, the major forms of law are



the following:

constitution The fundamental law. It sets forth the structure and
powers of government as well as the rights of citizens vis-a-vis that
government.

statute A law enacted by a legislature that 1s generally applicable
within the jurisdiction of that legislature.

ordinance A law enacted by a local governing body such as a city
council or a county commission. Ordinances deal principally with
matters of local concern.

executive order An order issued by a president, governor, county
executive, or mayor relating to matters over which the executive official
has authority.

treaty A legally binding agreement between countries.

regulation A rule promulgated by a regulatory agency.

judicial decision A decision by a court of law enunciating a principle
of law.

When we speak of the “law,” we are really talking about the sum total of
all of these elements as they coexist at any point in time. As such, the law
1s extremely complex, somewhat uncertain, always dynamic, and
sometimes self-contradictory.

THE FUNCTIONS OF LAW IN SOCIETY

Law performs many different functions in society. Law promotes social

order and stability, but it can also be a force for change.> Law seeks to
establish justice, but law is no guarantee thereof. Law determines to a great
extent how government operates, although law cannot ensure good
government.

Fundamentally, law protects people and their property. To the social
contract thinkers of the seventeenth and eighteenth centuries, this was the
primary purpose of law. Without law backed by the coercive power of the



state, people would have no choice but to protect themselves, their
families, their land, and their possessions by force. Law, at least ideally,
protects the rights of the weak as well as the strong.

Law, Liberty, and Morality

Classical liberals like Thomas Jefferson viewed law as a means of
protecting not only life and property but also liberty. To the classical
liberals, freedom of speech and freedom of religion were as important as
the right to own property and to engage in private enterprise. In the
classical liberal view, the purpose of law was to safeguard these basic
human rights. In the nineteenth century, the English philosopher and
economist John Stuart Mill argued that the law should be limited to
protecting the security of the individual and should not enforce traditional
notions of morality. Today, this libertarian view of law commands
considerable support in the United States and other advanced democratic
countries.

Conservatives, on the other hand, see law and morality as inextricably
intertwined. They believe that the maintenance of societal morality 1s one
of the essential functions of law. One of the best statements of this
perspective can be found in Lord Devlin’s The Enforcement of Morals,
published in 1959.% Devlin argued that law must preserve traditional
morality to prevent disintegration of the society. In a response to Devlin,
H.L.A. Hart suggested that a society willing to sacrifice freedom by
imposing morality through law may not be a society worthy of
maintaining.? Although the “debate” between Devlin and Hart took place
in Great Britain in the late 1950s and early 1960s, the debate over law and
morality continues today. Ultimately, that debate must take place within
the context of any legal system that values individual freedom along with
social cohesion.

Law and Economic Life

A society’s economic system affects its law, and vice versa. As the great
social theorist Max Weber recognized, a capitalist economy requires a



highly developed legal system.® The legal system must be capable of
enforcing contracts and property claims and must generally provide a
predictable climate in which business can take place. Uncertainty in the
law regarding property, contracts, and commercial transactions impedes
voluntary economic activity. Therefore, it 1s not surprising that one tends
to find the most highly developed legal systems in the most advanced
capitalist countries of Europe and North America. It should be pointed out,
however, that while law facilitates economic development by regulating
transactions and rationalizing risk, it can also serve as an impediment to
economic innovation. When too many conflicting demands are placed on
the law, it becomes excessively complex, redundant, and inscrutable, a
condition which may stifle economic activity. Some commentators believe
that we have such a situation in the contemporary United States!

Of course, not everyone takes a benign view of the relationship between
law and capitalism. Marxists, anarchists, and radicals of various
persuasions generally see law, at least in capitalist society, as a tool of
oppression and an agent of inequality. From the Marxist perspective, law
in a capitalist society i1s little more than a cloak for the power of the ruling
class. Today, the critical legal studies movement carries on this radical
tradition in legal thought.

The Marxist view of law 1s based on the assumption that all conflict
derives from material inequality. In contrast, most social theorists today
regard economic inequality as only one of many sources of human
conflict. And most also regard law as an essential element of modern
society—both as an expression of societal consensus and as a means of
conflict resolution.

Social Control

Law is a means of social control, but it is certainly not the only one.
Informal, unwritten rules are transmitted and enforced by social groups,
including families, peers, and colleagues. Moral principles are developed
and enforced by the individual conscience. Religious precepts are
developed, transmitted, and reinforced by religious institutions. Social



norms, moral principles, and religious precepts constrain the behavior of
most people, at least most of the time. Yet, they are inadequate in some
instances. Social norms can be vague or weak, religious precepts vary
somewhat across faiths and denominations, and moral principles can be
totally lacking in some individuals. Law 1s necessary to pick up where
informal means of social control leave off.

Resolution of Conflict

Law 1s a means of conflict resolution, but, again, there are numerous
methods of conflict resolution at work in our society every day.
Individuals, groups, families, corporations, and governments usually can
work out their differences informally through discussion, negotiation, and
compromise. The law serves as a framework for such interactions. When
informal means of conflict resolution are not fruitful, parties often seek
recourse through formal legal means. Law provides a mechanism for the
peaceful resolution of conflict, but it is by no means always successful at
preventing violence.

Most theorists believe that modern society, which is increasingly
conflictual, requires a formal system of law. As society becomes more
diverse, impersonal, complex, and specialized, this requirement grows ever
stronger. At the same time, however, the strains on the legal system
become increasingly powerful. Law is the command of the sovereign, and
therefore reflects the existing structure of power in society. But in a
democratic society such as ours, law also depends on a reasonable degree
of social consensus. With increasing social, economic, and political
diversity, such a consensus can be difficult to achieve.

Law and Societal Values

Law is an expression of a society’s values. In our complex and diverse
society, the law expresses many competing values which often come into
conflict. A few prominent examples of such conflict are

private enterprise versus the public good



freedom versus equality

privacy versus crime control

private property versus environmental protection
national security versus freedom of the press
public order versus the right of public assembly
freedom of expression versus decency and civility
majority rule versus minority rights.

Although law expresses many competing values, it also provides
mechanisms to resolve conflicts between competing values.

THE DEVELOPMENT OF LAW

Primitive, tribal societies had no formal systems of law. These societies
were governed by rulers who relied on sheer power and charisma
buttressed by claims of supernatural authority. Individual behavior and
social and economic relationships were governed by custom—and often
reinforced by religion, magic, and superstition. Offenses against the tribe,
such as sacrilege or consorting with an enemy, were dealt with by
sanctions such as shunning, banishment, or even death. Wrongs against
individuals, like murder, rape, and theft, were avenged by the victim’s
family, often through actions against the family of the wrongdoer that were
grossly disproportionate to the offense that gave rise to the vengeance.

With the emergence of agriculture, isolated tribal societies evolved into
territorial confederations. Systems of government emerged, and with them
came the beginnings of law, as leaders (usually monarchs) began
formalizing and enforcing customs that had evolved among their peoples.
Eventually, informal norms and customs came to be formalized as written
codes of law.

Ancient Legal Codes

The oldest known written legal code 1s the Code of Hammurabi, which
was produced in Babylonia some two thousand years before Christ.



Although the Emperor Hammurabi promulgated the Code that bears his
name, popular acceptance of the idea that law was of divine origin helped
buttress its legitimacy. The Code of Hammurabi dealt with property rights,
family relationships, personal injuries, and the collection of debts. It also
covered legal procedure and imposed penalties for unjust accusations and
false testimony. In terms of crimes and punishments, the Code adopted the
lex talionis, or law of retaliation, which i1s similar to the Hebrew law
calling for “an eye for an eye.” Perhaps the most striking feature of the
Code of Hammurabi, however, 1s that it purported to protect people of both
genders and all social classes, including slaves. Thus, in this most ancient
legal code, we find the seeds of a concept that is so fundamental to our
system of law today—the ideal of equal protection of the law.

The ancient Greeks also contributed to the development of law. In the
seventh century B.C., Draco, an Athenian legislator, developed a very strict
legal code for the Athenian city-state. Even today, one hears strict rules or
penalties characterized as “Draconian.” A century later, the Code of Draco
would be replaced by the Code of Solon. Beyond its more liberal
character, the distinctive feature of this Code was that it permitted litigants
to appeal the decisions of magistrates to public assemblies of Athenians,
an innovation that foreshadowed the right to trial by a jury of one’s peers.

Roman Law

By far the most significant of the ancient legal codes was the Roman Law,
which formally began with the introduction of the Twelve Tables in the
mid-fifth century B.C. Prior to the Twelve Tables, disputes between Roman
citizens were decided on the basis of unwritten customary rules. When
these rules were in doubt, the College of Pontiffs, made up of patrician
aristocrats, rendered authoritative interpretations. Plebeians (common
citizens) often objected to the interpretations rendered by the Pontiffs, and
eventually demanded that the Roman Law be codified. The resulting
Twelve Tables would serve as the basis of Roman Law for one thousand
years. Over the centuries, however, Roman Law was modified, expanded,
and extended through a series of imperial edicts. In the early sixth century



A.D., the Byzantine Emperor Justinian commissioned the legal scholar
Tribonian to produce a systematic codification of the Roman Law. The
result was the Corpus Juris Civilis, or Body of Civil Law, also known as
the Code of Justinian. When completed, it was supplemented by the
Novellae (new laws), placing long-established Roman customs in statutory
form. After the decline of the Roman Empire, the feudal system relied
largely on customs and later on royal decrees. A remnant of the Roman
Law remained, and during the twelfth century the study of the Roman Law
was revived in Italy and, later, in France. Throughout the Middle Ages, the
canon law of the Roman Catholic Church exercised great control in
personal relations such as marriage and inheritance. The Roman Law
eventually became the basis of law throughout the entire continent of
Europe.

The Napoleonic Code

The Napoleonic Code, promulgated under Napoleon Bonaparte in 1804 as
a codification of all the civil and criminal laws of France, was based in
large part on the Code of Justinian. The Code was decidedly modern in
that it was secular, rational, comprehensive, and written in the common
language of the people. The Napoleonic Code became a model for a
uniform system of law for the nations of Western Europe. This is why the
legal systems of Western Europe are often said to be “Roman law”
systems.2 Roman law systems are based on the primacy of statutes enacted
by the legislature. These statutes are integrated into a comprehensive code
designed to be applied by the courts with a minimum of judicial
interpretation.

THE COMMON LAW TRADITION

American law is derived largely from the English common law, which
dates from the eleventh century. At the time of the Norman Conquest of
1066, English law was a patchwork of local laws and customs, often
applied by feudal courts, and church law enforced by ecclesiastical courts.



William the Conqueror, the first Norman king of England, strengthened
the royal courts established by his Anglo-Saxon predecessors. His son,
King Henry I, dispatched royal judges to preside in county courts. His
successor, Henry II, greatly expanded the role of the royal judges by
instructing them to travel throughout the kingdom, taking jurisdiction in
cases formerly under the province of feudal and local courts.

The King’s judges settled disputes based on the customs of the Anglo-
Saxon people and the well-established principles of feudal society. These
royal courts grew increasingly popular due to their reliance on trial by
jury, which of course would become a bedrock principle of Anglo-
American justice. The judges of these courts began to look to the decisions
of their colleagues in similar cases to guide their judgments. Out of the
decisions of these courts grew a law common to the entire kingdom, hence
the term “common law.”

Magna Carta

One of the most important moments in the development of Anglo-
American law occurred in 1215, when a reluctant King John placed his
seal on Magna Carta. Essentially, Magna Carta was a series of promises
that the King would follow the dictates of the law in dealing with his
subjects and vassals. This document established the principle that
government is subject to the rule of law, which is the essential idea upon
which the United States Constitution 1s based. Magna Carta is also the
source of another bedrock principle in our legal system today—the idea of
due process of law. Magna Carta stipulated that “[n]o free man shall be
taken or imprisoned or disseised or outlawed or exiled or in any way
destroyed, nor will we go or send against him, except by the lawful
judgment of his peers or by the law of the land.” Later statutes and court
decisions would use the term “due process of law” as synonymous with
“the law of the land.” The American Bill of Rights even uses the term “due
process of law” 1n protecting citizens’ rights to life, liberty, and property.
But the essential idea was expressed nearly six hundred years earlier in
Magna Carta.



The Common Law Courts

By the time Magna Carta was signed, there were three common law
courts: the King’s Bench, the Court of Common Pleas, and the Court of
Exchequer. The Court of King’s Bench dealt primarily with “pleas of the
Crown,” which later came to be known as criminal cases. The Court of
Common Pleas had jurisdiction over “common pleas,” disputes between
individuals that would later come to be termed “civil” cases. The Court of
Exchequer originally dealt with matters involving the King’s property and

revenue. Later, through a procedural device called the writ of Quominus,

the Court of Exchequer extended its jurisdiction to private controversies.’

The Doctrine of Stare Decisis

In 1292, court clerks began recording the rulings of the common law
courts, and by the fourteenth century these decisions were serving as
precedents to guide judges who addressed similar cases. As the centuries
passed, coherent principles of law emerged from the decisions of the
judges. Thus, in contrast to Roman law systems, which are based on legal
codes, the common law developed primarily through judicial decisions.
The common law doctrine of following precedent became known as stare
decisis, which means “to stand by that which 1s decided.” This idea took
hold with the development of the printing press in the fifteenth century.
Today, it remains an important component of both the English and
American legal systems. The doctrine holds that a court should follow the
principle of law enunciated in previous decisions by the highest court
within its jurisdiction, assuming that the principle 1s relevant to the
decision at hand and that it makes sense in the context of contemporary
circumstances.

Civil and Criminal Law

Early on, the common law developed a distinction between civil law and
criminal law. The criminal law sought to punish people for offenses
against the Crown; the civil law provided remedies for essentially private



wrongs. As defined by the common law, a crime was an intentional evil
act that produced harm to the society. Thus, criminal prosecutions were
brought by the Crown 1n cases styled, for example, Rex v. Jones or Regina
v. Smith (in Latin, “Rex” means king; “Regina” means queen). In criminal
cases, the sovereign was always the plaintiff, that is, the party initiating
the legal action. The accused offender was always the defendant, the party
against whom legal action was brought.

By 1600, the common law classified criminal offenses as felonies,
which were punishable by death, and misdemeanors, which were
punishable by less severe sanctions. Felonies included the crimes of
murder, manslaughter, mayhem, robbery, burglary, arson, larceny, rape,
suicide, and sodomy. Misdemeanors included various offenses against
public order and the administration of justice.

Civil wrongs were not seen as offenses against the entire society but
only against private parties. In a civil suit, the plaintiff was the aggrieved
party; the defendant was the party accused of the wrongful act. Much of
the early common law litigation involved disputes over land, giving rise to
a complex body of property law. Other civil offenses came to be classified
as breaches of contract or torts. A breach of contract occurred when a
party to a contract violated the terms of the agreement. A tort, on the other
hand, was a wrongful act that did not violate any enforceable agreement
but nevertheless violated a legal right of the injured party.

The Writ System

The common law developed a complex series of writs. A writ is simply
another term for a court order. In order to obtain justice at common law, a
plaintiff had to petition a court for the appropriate writ. For example, a
plaintiff who had been wrongfully dispossessed of personal property
sought a writ of replevin. One seeking to collect money owed brought an
action 1n debt. However, if the debt was based on a sealed contract, one
brought an action of covenant. An action of trespass was filed to recover
damages in cases of torts. Failure to seek the proper writ was fatal to a
plaintiff’s case. To the average plaintiff, the writ system was bewildering.



This meant that plaintiffs had to rely on experts in litigation, which gave
rise to the legal profession.

Without question, the most celebrated common law writ was habeas
corpus. Literally meaning “you have the body,” habeas corpus was a
device by which a court of law would require a person to show just cause
for holding another person in custody. The primary purpose of the writ
was to protect people from unlawful confinement. The Framers of the U.S.
Constitution believed the writ of habeas corpus to be so important that they
provided that “the Privilege of the Writ of Habeas Corpus shall not be
suspended unless when in Cases of Rebellion or Invasion the public Safety

may require it.” 11

Juries

One of the keys to the success of the common law was the emergence of
the institution of the jury trial. Prior to the advent of the common law,
trials in England took the form of combat, ordeal, or compurgation. In trial
by combat, opposing parties would engage in combat or hire champions to
do battle on their behalf. In the most ritualistic form of trial by combat,
knights acting as champions would do battle by joust, charging one
another on horseback and wielding lances. The assumption was that God
would intervene on the side of justice and truth. Thus, the litigant whose
champion prevailed 1n the joust prevailed in the legal dispute.

In a trial by ordeal, the defendant was tortured by fire or water. If a
defendant survived the ordeal, it was said that God had intervened to prove
the defendant’s innocence before the law. In a trial by compurgation, a
person accused of wrongdoing would recruit a body of men to attest to his
honor. Custom required that any oath be repeated according to an exact
form; any deviation undermined the value of the oath.

In the place of these irrational modes of trial, the common law courts
substituted a more rational process of fact-finding. Early on, common law
judges heard testimony from witnesses. Eventually, neighbors of the
accused or of the litigants served as fact-finders, basing their conclusions
only on evidence introduced in court. By the fourteenth century, the jury



system was well established. Indeed, by that time, the law recognized two
types of juries: the grand jury, which would decide whether an individual
should be indicted for a crime; and the petit jury, which would serve as
fact-finder in both civil and criminal cases.

The jury system developed at common law became an integral part of
the American legal system. In many civil cases in American society today,
the defendant has the right to a jury trial. Further, all individuals accused
of serious crimes have a right to a trial by jury. Finally, grand juries
continue to be widely used to review whether criminal charges should

result in a defendant being bound over for trial.12

The Adversarial System

As noted above, early on, the English common law developed the concept
of trial by jury as a means of resolving both civil and criminal cases. The
jury would hear the evidence and decide the factual issues in the case; the
judge would preside over the trial and decide questions of law.

Arguing the case would be “barristers,” lawyers permitted to cross the
“bar” in the courtroom that separated the judge’s bench from the
spectators. Thus, in England, a barrister is a trial lawyer. The barristers
received their training in the Inns of Court, institutions in London located
close to Westminster Hall, where the higher courts sat. Experienced
barristers, called benchers, gave lectures and presided over moot courts
(practice courts). After several years of training, students became eligible
to serve as barristers. Although we do not use the term barrister in the
United States, we do refer to licensed attorneys as having been “admitted
to the bar.”

In contrast to the more “inquisitorial” style of trial developed under the
Roman Law tradition, the English common law developed an adversarial
system of justice. This refers to a system of administering justice in which
opposing parties contend with one another to achieve a favorable outcome.
In this system, the role of the judge is one of neutral referee. In what is
derisively called the “sporting theory of justice,” barristers would do battle
in the courtroom, much like knights on horseback charging one another



with lances. Indeed, the adversarial legal system has its roots in the
medieval joust. If the barristers can be seen as knights, their lances were
their legal acumen and their rhetorical skills.

Today, we carry on the common law adversarial tradition, although
there 1s much in the everyday working of the law that is more cooperative
than combative. Many cases today end with plea bargains (criminal cases)
or settlements (civil cases). However, when a legal “dream team”
defending a celebrity accused of a crime does battle against the
prosecution in a highly publicized trial, we see the adversarial system in its
starkest form. Indeed, in such instances people often question whether the
adversarial system obfuscates the search for truth. The assumption behind
the medieval joust was that God was on the side of the victor. Similarly,
the adversarial system of justice assumes that truth and justice are most
likely to emerge from the clash of opposing factual and legal claims. In
general, this may be true—but there is no assurance that competition in the
courtroom will always produce truth or justice.

Equity

In its formative period, the common law was characterized by considerable
flexibility. By the fourteenth century, the common law had become highly
technical and rigid. Moreover, litigation was expensive. Aggrieved parties
who were unable to secure a remedy at common law would appeal directly
to the King for justice. The King often delegated such matters to his
Chancellor, who was a cleric and a member of the King’s court, often
referred to as the “keeper of the King’s conscience.” Eventually, this
practice of referring disputes to the Chancellor evolved into a secular
tribunal called the Court of Chancery, which developed its own
jurisprudence called equity.

The term “equity” comes from the Latin aequitas, which means justice
or equality. The idea of equity as a supplement to law can be traced to the
Roman Law, and ultimately, to the ancient Greek philosopher Aristotle
(384-322 B.C.). The idea is that when existing legal rules and procedures
are insufficient to remedy injustice, a court should rely on general



principles of fairness in granting relief. The Court of Chancery did not
follow the writ system, nor did it utilize juries; chancellors made factual
determinations in addition to fashioning equitable remedies. Although the
Court of Chancery did not follow the common law or the doctrine of stare
decisis, chancellors eventually came to rely on “maxims” derived from
previous equitable decisions. A maxim 1s a statement of a generally
accepted principle, for example: “He who seeks equity must have clean
hands”; “Equity aids the vigilant, not those who sleep on their rights.”

Perhaps the chief distinction between the common law and equity was
that common law courts were limited to awarding damages to plaintiffs
who prevailed 1n civil actions, while the Court of Chancery could issue an
injunction to prevent or terminate injurious conduct and could also order
specific performance in cases of breach of contract. Development of the
law of trusts represented one of the principal achievements of the
Chancery Courts. Eventually, common law and equity would be merged,
both in England and in the United States—at least in the sense that law and
equity jurisdiction would be vested in the same courts.

The Emergence of Parliament

The English Parliament stems from a thirteenth century dispute between
King Henry III and the feudal lords and originally was convened without
royal authority. The Parliament convened by King Edward I in 1295
became the model for future Parliaments. By the fourteenth century,
Parliament was a well institutionalized feature of the English political
system. It heard petitions from aggrieved subjects and presided over
abdications of kings.!2 Later in the century, Parliament was divided into
two chambers: the House of Lords and the House of Commons. Parliament
came to play a significant role in the formation of the law by adopting
statutes that revised and supplemented the common law. For example, in
1540 Parliament enacted the Statute of Wills, which allowed people to will
real estate to their heirs. Prior to that enactment, the common law
recognized only the right to will personal property. Numerous other
enactments followed, and they modified, extended, or superseded the



common law in many ways.

The most significant moment in the history of the English Parliament
was the Glorious Revolution of 1688, which established the supremacy of
Parliament over the Crown. Events that occurred in England from 1688—
1689 resulted in the ousting of King James II and the installation of
William III and Mary II as king and queen. They accepted the Declaration
of Rights, which were formalized by Parliament through enactment of the
English Bill of Rights. These events collectively brought about the
supremacy of Parliament over the Crown and ushered in major advances
for individual rights. In fact, many of the ideals expressed in the American
Bill of Rights, which the states ratified in 1791, are direct descendants of
this era in English history, an era often referred to as the Glorious
Revolution.

With the popularization of democratic political ideas, the role of the
English monarchy became an increasingly symbolic one. Today, executive
power resides in the British prime minister and the cabinet ministers, all of
whom are members of Parliament. Thus, sovereignty (the right to rule),
which once resided solely in the Crown, is now vested in Parliament.

Reception of the Common Law in America

As England became a colonial power, the common law tradition was
exported throughout its Empire. Thus, the common law was extended not
only throughout the United Kingdom but also to Australia, New Zealand,
Canada (with the exception of Quebec), and to some extent India. The
American colonies for the most part followed the common law, but there
were significant variations. New York, Maryland, Virginia, Georgia, and
the Carolinas followed the common law closely, while New Jersey and the
New England colonies did not.

After independence was declared, some of the new American states
adopted “‘reception statutes” or constitutional provisions adopting the
English common law to the extent that it did not conflict with the new state
and federal constitutions.i* Other states adopted the common law, in
whole or in part, through judicial decision making. Of the fifty states in the



Union, Louisiana is currently the only one whose legal system is not based
essentially on the common law. Rather, due to its settlement by the French,
it 1s based primarily on the Napoleonic Code.

In the decades prior to the American Revolution, American lawyers
often traveled to London to receive formal legal education in the Inns of
Court. After independence, the new American judges and lawyers were
greatly aided by Blackstone’s Commentaries, published in 1769. Therein,
Sir William Blackstone, a professor at Oxford, codified the principles of
the common law. Blackstone’s seminal effort was a noble undertaking, but
it also had the effect of demystifying English law. Consequently,
Blackstone’s encyclopedic treatment of the law was less than popular
among English barristers, who by this time had developed a close
fraternity and took great pride in offering their services to “discover the
law.” In America, however, Blackstone’s Commentaries became
something of a “legal bible.”

THE AMERICAN CONSTITUTION

By the spring of 1776, it was apparent to most Americans that
independence from England was both necessary and desirable. On July 4,
the Continental Congress adopted the Declaration of Independence.
Authored by Thomas Jefferson, the Declaration outlined the colonies’
grievances against the King and asserted the right of revolution. The ideas
expressed in the Declaration were by no means original to Jefferson or to
the American colonies. Many were articulated a century earlier in John
Locke’s Two Treatises of Government. For example, when the Declaration
of Independence refers to “life, liberty and the pursuit of happiness” as
being the ‘“unalienable rights” of individuals, it echoes John Locke’s
formulation of the natural rights of “life, liberty and property.” Although
the Declaration asserted American independence from the Mother
Country, it did so by drawing on ideas that had already taken hold in
England. Thus, in a sense, the Declaration of Independence was an
affirmation of the linkage between English and American political



cultures. Despite considerable cultural differences that led to the
Revolution, then, the essential ideas of the Declaration of Independence
actually came from England.

The Articles of Confederation

After the American Revolution, the United States was a confederation of
sovereign states barely held together by an agreement called the Articles
of Confederation. Congress had no power to tax and no power to regulate
interstate commerce. There was no presidency to provide leadership or to
speak for the new nation with a unified voice. Nor was there a national
court system to settle disputes between states or parties residing in
different states. Finally, the Articles of Confederation could not be
amended except by unanimous consent of the states. Any state could veto
a proposed change in the confederation. This system was not working.
Consequently, in early 1787 Congress issued the call for a federal
convention to meet in Philadelphia “for the sole and express purpose of
revising the Articles of Confederation.”

Adoption of the Constitution

The delegates to the Philadelphia Convention decided to scrap the Articles
of Confederation and draft a new constitution. The Framers accepted the
existence of the states as sovereign political entities. Indeed, they drew
inspiration from the recent experience of the states in adopting their own
constitutions after independence from England was declared in 1776. Yet
most of the delegates knew that without a strong national government,
economic growth and political stability would be seriously undermined by
interstate rivalries. Hence, their central objective was to create a viable
political system based on the principle of federalism, one in which
sovereignty 1s exercised by the national government and the states,
although it is vested ultimately in the people.

To create a viable federal system, the delegates had to confront a
number of contentious issues. The two greatest sources of contention were
(1) a disagreement between the small and large states over representation



in Congress and (2) the conflict between northern and southern states over
slavery. For a time it appeared that the Convention might fail altogether.
Ultimately, through persuasion and compromise, the Convention reached
agreement. On September 17, 1787, thirty-nine delegates representing
twelve states placed their signatures on what would become the nation’s
new fundamental law. Although ratification of the Constitution was a close
question in some states, by the end of 1790 all thirteen of the original
states had ratified the document.

The Constitution succeeded in correcting the major deficiencies of the
Articles of Confederation. It strengthened the national government, gave
Congress ample legislative powers, established an executive branch, and
provided for a national court system. Above all, it provided a blueprint for
a workable government, one that could adapt to dramatic social, economic,
and technological change.

The Rule of Law and Constitutional Supremacy

The United States Constitution stands in sharp contrast to the English
model. The English constitution is not a written document but rather a
collection of documents, statutes, judicial decisions, and customs dating
back to Magna Carta. The English constitution can be altered at any time
by an act of Parliament. The U.S. Constitution stands above ordinary
legislation and is extremely difficult to amend, requiring a two-thirds vote
of each house of Congress and ratification by at least three-fourths of the
states.

The United States Constitution is the embodiment of the Founders’
belief in the rule of law. The idea is that government and society can be
regulated by law, as opposed to being subjected to the whims of powerful,
but potentially capricious, rulers. The Constitution rests on the belief that
no one in power should be above the law. Even the legislature, the
people’s elected representatives, should be bound to respect the principles
and limitations contained in the “supreme law of the land.” The
subordination of government to law was seen by the Framers as a means of
protecting individual rights to life, liberty, and property.



Separation of Powers

The Framers of the Constitution had no interest in creating a
parliamentary system, because they believed that parliaments could be
manipulated by monarchs or captured by impassioned but short-lived
majorities. Accordingly, parliaments provided insufficient security for
liberty and property. The delegates believed that only by distributing the
three basic functions of government (legislative, executive, and judicial)
among three separate, coordinate branches of government could power be
appropriately dispersed. Thus, the first three articles of the Constitution,
known as the distributive articles, define the structure and powers of
Congress (Article I), the executive (Article II), and the judiciary (Article
I11).

The Framers of the Constitution believed that a system of checks and
balances would be necessary 1if separate, coordinate branches of
government were to be maintained. As a result, the Constitution contains a
number of “auxiliary precautions.” The President 1s authorized to veto bills
passed by Congress, but Congress can override the President’s veto by a
two-thirds majority in both houses. The President 1s given the power to
appoint judges, ambassadors, and other high government officials, but the
Senate must consent to these appointments. The President is commander-
in-chief, but Congress has the authority to declare war, raise and support
an army and a navy, and make rules governing the armed forces. The
President 1s empowered to call Congress into special session but is duty-
bound to appear “from time to time” to inform Congress as to the “state of
the Union.” These provisions were designed to create a perpetual
competition between Congress and the Executive for control of the
government, with the expectation that neither institution would
permanently dominate the other. And, ultimately, that is in fact how things
have worked out.

The Framers said much less about the judiciary, which Alexander
Hamilton described as the “least dangerous branch” of the new national

government.!2 The President and the Senate are given the shared power to
appoint federal judges, but these appointments are for life. Congress is



authorized to establish lower federal courts and determine their
jurisdiction; it may even regulate the appellate jurisdiction of the Supreme
Court. But Congress 1s prohibited from reducing the salaries of sitting
judges. The only means of removing members of the judiciary is through a
cumbersome impeachment process, but this requires proof that the judge
has committed ‘“high crimes or misdemeanors.” Clearly, the Framers
wanted to create an independent federal judiciary that would be insulated
from partisan political pressures.

Judicial Review

The text of the Constitution is silent on the means by which the judiciary
can check and balance the other branches. In Marbury v. Madison
(1803),1¢ the single most important case in American constitutional
history, the Supreme Court asserted the power to review acts of Congress
and declare them null and void if they are found to be contrary to the
Constitution. Later, the Court extended this power to encompass the
validity of state laws under the Federal Constitution. Commonly referred
to as judicial review, the power of the federal courts to rule on the
constitutionality of legislation is nowhere explicitly provided for in the
Constitution. However, many of the Framers of the Constitution supported
the concept of judicial review, and most probably expected the courts to
exercise this power. In any event, the power of judicial review 1s now
well-established. By assuming this power, the federal judiciary greatly
enhanced its role in the system of checks and balances. Moreover, the
courts took on primary responsibility for interpreting and enforcing the
Constitution. Today, both state and federal courts exercise this authority.

ESTABLISHMENT OF THE POWER OF JUDICIAL REVIEW

Marbury v. Madison
United States Supreme Court



5US. (1 Cranch) 137, 2 L. Ed. 60 (1803)

William Marbury’s commission as justice of the peace for the District of
Columbia had been signed by President John Adams following Senate
confirmation on March 3, 1801, President Adams’s last day in office.
Everything was in order, but Marbury never received the commission.

Thomas Jefferson was sworn in as the Nation’s third President on
March 4, 1801. His Secretary of State, James Madison, declined to deliver
the commission to Marbury. Marbury filed suit in the Supreme Court,
invoking the Court’s original jurisdiction. Marbury asked the Court to
issue a writ of mandamus, an order directing Madison to deliver the
disputed judicial commission to him.

The Supreme Court held that Marbury was entitled to the commission
but declined to issue the writ of mandamus. The Court held that the Act of
Congress giving the Supreme Court the power to issue the writ of
mandamus in cases brought under its original (as opposed to appellate)
jurisdiction was unconstitutional. Although the Court denied to itself the
power to issue writs of mandamus in cases of original jurisdiction, it
claimed the much more important power to declare acts of Congress null
and void. In support of this assumption of power, Chief Justice John
Marshall reasoned that, since the Constitution is the “supreme law of the
land,” and it is the duty of the judiciary to interpret the law, judicial review
1s both necessary and inevitable. It was in this context that Marshall made
his frequently quoted assertion that “[1]t is emphatically the province and
duty of the judicial department, to say what the law is.” In reaching this
conclusion, Marshall stressed the fact that judges take an oath to support
and defend the Constitution. Marshall ended his landmark opinion with the
question: “Why does a judge swear to discharge the duties agreeable to the
Constitution of the United States, if that constitution forms no rule for his
government?”’

The Bill of Rights



There 1s no question that the protection of the liberty and property of the
individual was one of the Framers’ highest goals. Yet the original
Constitution had little to say about individual rights. This is because the
Framers assumed that the limited national government they were creating
would not be a threat to individual liberty and property. Moreover, citizens
were already protected against their respective state governments by
provisions in their own state constitutions. Still, the Framers found it
desirable to enumerate certain particular protections for individual liberty.
Article I, Section 9 recognized the writ of habeas corpus. And Section 10
prohibited state legislatures from interfering with rights and obligations
under contracts. Indeed, the desire to protect private contracts from
governmental interference was one of the principal motivations of the
delegates to the Constitutional Convention.

However, not everyone thought that the Constitution went far enough in
protecting individual rights. Thomas Jefferson, who did not attend the
Constitutional Convention because he was Minister to France, was
disappointed that the Framers failed to include a more complete
enumeration of rights in the document. Jefferson’s concern was widely
shared in his native state of Virginia, where ratification of the Constitution
was a close question. Fortunately, a “gentlemen’s agreement” was worked
out whereby ratification was obtained in Virginia and other key states on
the condition that Congress would immediately take up the matter of
creating a bill of rights. The first ten amendments to the Constitution,
known collectively as the Bill of Rights, were adopted by the First
Congress 1n 1789 and ratified by the requisite nine states by the end of
1791. All of the provisions of the Bill of Rights were responses to abuses
of official power and the perceived inadequacies of the common law 1n
curtailing such abuses.

The First Amendment Freedoms

The First Amendment to the United States Constitution, which i1s the first
article of the Bill of Rights, recognizes the fundamental freedoms of
religion, speech, press, and assembly, as well as the right to petition



government for a redress of grievances.

The desire for religious freedom was one of the principal motivations
for people to come to the New World. English history was to a great extent
the history of religious warfare. Prior to the Protestant Reformation, the
Roman Catholic Church was the established religious authority in
England. After the Reformation, the Church of England assumed that role.
Prior to the modern era, both the Catholic Church and the Church of
England were intolerant of dissent and persecuted those who differed on
matters of faith. The common law permitted the state establishment of
religion and offered no protection for dissenters. One of the principal
motivations in the settlement of the American colonies, then, had been the
desire to escape religious persecution. The Framers of the Bill of Rights
decided that there would be no official religion in the United States, at
least none established by the national government. Beyond that, the
national government would not attempt to interfere with the practices of
different religions. So, it is no accident that the Framers of the Bill of
Rights placed freedom of religion first in the First Amendment: “Congress
shall make no law respecting an establishment of religion or prohibiting
the free exercise thereof....” Freedom of religion as a constitutional
principle has two distinct components: the prohibition against official
establishment and the guarantee of free exercise. Together, these clauses
demonstrate the fundamental character of the Founders’ devotion to
freedom of religion.

Freedom of speech has been called ‘“the matrix, the indispensable
condition, of nearly every other form of freedom.” X Certainly, freedom of
speech and freedom of the press are essential to the functioning of a
democratic society. Although the English common law recognized the
right of the press to be free from “prior restraints,” the common law did
not go very far in protecting freedom of speech or freedom of the press.
Indeed, the common law offense of seditious libel permitted the Crown to
prosecute its critics, even if their statements were true. For example, in
1735 John Peter Zenger was tried for seditious libel by the colonial
government of New York after Zenger published newspaper articles



criticizing the governor. Although truth was not a defense to a charge of
seditious libel under common law, the jury nevertheless acquitted Zenger.
The celebrated case helped build support in the American colonies for
freedom of the press, a value enshrined in the First Amendment to the
Constitution. Historically, and especially in the modern era, the First
Amendment protections of speech, press, assembly, and petition have been
extremely important in facilitating free political activity and a “free
marketplace of ideas” in American society. See Chapter 3 for more
discussion of these vital First Amendment freedoms.

Rights of Persons Accused of Crimes

The Framers of the Bill of Rights were acutely aware of the abuses of the
criminal law that had characterized England, and all of Europe, for many
centuries. They wanted to abolish barbaric methods of obtaining
confessions and inflicting punishments. They also believed that the
English common law provided inadequate protection of individual rights
in this area. The authors of the Bill of Rights wanted to ensure that persons
charged with crimes would be treated fairly—that they would have ample
opportunity to defend themselves. In turn, the Fourth, Fifth, Sixth, and
Eighth Amendments contain provisions protecting the right to be free from
unreasonable search and seizure, the right to a speedy and public trial by
an impartial jury, the right to counsel, the right to confront prosecution
witnesses, and the right to compel the testimony of witnesses for the
defense. They also contain protections against compulsory self-
incrimination, double jeopardy, excessive bail, excessive fines, and cruel
and unusual punishments. All of these provisions remain extremely
important in the day-to-day administration of justice in this country. In the
1960s, under the leadership of the United States Supreme Court, courts in
this country greatly expanded the rights of the accused by broadly
interpreting many of the provisions of the Bill of Rights. Many
commentators praised the courts for reforming criminal justice; others
believed that the courts were coddling criminals. That debate remains alive
today.



Other Notable Constitutional Amendments

The Constitution has been amended seventeen times since the ratification
of the Bill of Rights. Arguably, the most important of these amendments
are the Thirteenth, Fourteenth, and Fifteenth, ratified in 1865, 1868, and
1870, respectively. The Thirteenth Amendment abolished slavery, or
“involuntary servitude.” The Fourteenth Amendment was designed
primarily to prohibit states from denying equal protection and due process
of law to the newly freed former slaves. The Fifteenth Amendment forbade
the denial of voting rights on the basis of race. These so-called Civil War
Amendments attempted to eradicate the institution of slavery and the
inferior legal status of black Americans. Although the abstract promises of
the Civil War Amendments went unfulfilled for many years, they
represented the beginning of a process of democratization that has
fundamentally altered the character of the American political system. It is
important to recognize that the Fourteenth Amendment in particular, with
its broad requirements of equal protection and due process, has become a
major source of legal protection for civil rights and liberties, extending far
beyond 1ssues of racial discrimination.

Beyond the Bill of Rights, the Fourteenth Amendment (1868) is the
most important constitutional amendment in the field of civil rights and
liberties. This amendment places broad restrictions on the power of states
to infringe upon the rights and liberties of citizens. The Equal Protection
Clause of Section 1 of the Fourteenth Amendment serves as the primary
basis for protecting the civil rights of minority groups against
discriminatory state action. In addition, the Due Process Clause of Section
1 of the Fourteenth Amendment prohibits states from depriving persons of
life, liberty, or property without due process of law. In its most generic
sense, due process refers to the exercise of governmental power under the
rule of law with due regard for the rights and interests of individuals. Due
process has both procedural and substantive aspects. The concept of
procedural due process embraces government’s obligation to provide
fair notice and a fair hearing to individuals before depriving them of
“life, liberty or property.” Under substantive due process, government is



barred from enforcing policies that are irrational, unfair, unreasonable, or
unjust, even if such policies do not run counter to other specific
constitutional prohibitions.

SIDEBAR

Earl Warren—Champion of Justice

Earl Warren, a former governor of California, was appointed Chief
Justice of the United States Supreme Court by President Dwight
Eisenhower in 1953. He served until his retirement in 1969. The Warren
Court greatly expanded individual rights by reinterpreting provisions of
the Bill of Rights and the Fourteenth Amendment. But the Warren
Court’s most memorable achievement was the 1954 decision in Brown
v. Board of Education, which declared unconstitutional state laws that
required racially segregated public schools. Chief Justice Warren was
known not for his technical command of the law but rather for his
abiding sense of fairness. His favorite question in reference to a law or
ruling was “Is it fair?” Warren believed that a court decision or law
should be “evaluated in terms of practical application. Everything we do
must include the human equation, for what we do with our legal system
will determine what American life will be....”

Incorporation of the Bill of Rights

The Bill of Rights was created as a set of limitations on the power of the

national government.!® However, citizens of the states originally had to
look to the rights enshrined in their state constitutions for legal protection
against the actions of their state or local governments. One of the most
significant effects of the Fourteenth Amendment has been to make the
provisions of the Bill of Rights enforceable against state and local
governments as well as the national government. Under the doctrine of



incorporation, the Supreme Court has held that most of the provisions of
the Bill of Rights are embraced within the terms “liberty” or “due process”
and are thus applicable to the states.l” This is significant because it means
that there are now national standards of liberty and due process by which
governments at all levels must abide.

MODERN STATUTES AND CODIFICATION

Although the American legal system is based on English common law,
Congress and the fifty state legislatures have become extremely active in
crafting statutes to meet modern conditions. Once adopted, a statute
supersedes the common law within that jurisdiction. Many modern statutes
deal with subjects unknown to the common law, such as civil rights, public
health, antitrust law, environmental protection, and social welfare (see
Chapter 11). While Congress was not vested with a general police power
under the Constitution, it has relied upon its broad authority under the
Commerce Clause (Article I, Section 8) to legislate in many areas that are
only indirectly related to commerce.

Historically, many of the landmark statutes passed by Congress have
resulted from great political struggles. For example, the Civil Rights Act
of 1964 1s one of the most significant pieces of federal legislation in the
civil rights area. It was passed only after the civil rights movement of the
late 1950s and early 1960s overcame staunch public resistance and after
President Lyndon Johnson used all of his political skills to shepherd the
legislation through Congress.

Statutory Construction

Although the adversarial system of justice and the basic common law
concepts are defined today essentially as they were by the common law
judges centuries ago, the law has now been codified by legislatures to a
great extent. Accordingly, when attempting to answer questions of law,
lawyers and judges now look first to the relevant statutes. Of course,
statutory provisions do not always have plain or obvious meanings. One of



the principal functions of contemporary courts, therefore, is statutory
construction, which is the task of assigning concrete meaning to statutory
provisions that may allow for different interpretations. For example, the
Civil Rights Act of 1964 contained provisions barring racial discrimination
in employment. Even so, it remained for the courts to decide what
constituted discrimination in particular instances and what policies could
be utilized to combat discrimination in the workplace. In particular, courts
have had to decide whether and under what circumstances employers
could utilize affirmative action programs to remedy discrimination and to
promote diversity in the workplace.

Codification

One of the most important developments in the American legal system has
been the codification of the common law. Through codification, a
legislature transforms the common law in a given area into a clear,
systematic code of laws. The first area of law 1n which this took place was
civil procedure.

Civil procedure under English common law was extremely complex,
technical, and esoteric. In the mid-nineteenth century, a movement began
to codify the rules of civil procedure. The leader of this movement was
David Dudley Field, whose 1846 monograph entitled 7he Reorganization
of the Judiciary was instrumental in persuading the state of New York to
codify 1ts laws. In 1848, the state legislature adopted a code of civil
procedure drafted by Field. Subsequently, the code was adopted, at least in
part, by more than half of the states. Even the British Parliament adopted
the code in 1873. A code of criminal procedure drafted by Field also
diffused widely among the states. In 1857, Field chaired a commission to
codify the entire body of substantive law in New York. Other states
followed suit, so that today every state has its laws codified. Thus, for
example, one wishing to research a point of criminal law in Indiana would
begin with Title 35 of the Indiana Code, which 1s entitled “Criminal Law
and Procedure.” Similarly, the laws of the United States are codified in the
United States Code. One interested in researching a question of federal



criminal law would begin with Title 18, “Crimes and Criminal Procedure.”
Of course, statutory provisions often require interpretation, which is the
function of the courts. Therefore, one must also examine any court
decisions interpreting the code provision in question.

The Diffusion of Uniform Codes

One way that the law has been standardized 1s through the diffusion of
uniform codes. Consider the case of commercial law, which covers sales,
leases, negotiable instruments, insurance, brokerage, shipping, and other
matters pertaining to business. The common law, which had developed in
a rural, agrarian, pre-industrialized setting, was not very relevant to
modern commercial practices. States had enacted statutes in this area, but
prior to the 1950s there was little uniformity among states’ commercial
laws. In 1952, the Uniform Commercial Code (UCC) was developed by
legal scholars and business practitioners. It spread rapidly among the
states, as state legislators saw the wisdom of adopting uniform business
laws. All fifty states have now adopted the UCC, in whole or in part,
which has greatly facilitated interstate commerce.

Another area in which we have seen the influence of a uniform code i1s
the criminal law. The American Law Institute, an organization of
prominent lawyers, judges, and academics, drafted the Model Penal Code
(MPC) in 1962. Although the MPC is not itself law, many of its provisions
defining crimes have either been adopted by, or led to reform of, the
criminal statutes in the majority of states.

ADMINISTRATIVE REGULATION

The role of government has changed dramatically in the two centuries
since the American nation was founded. In the early days of the republic,
government essentially followed the dictum that “that government is best
which governs least.” For the most part, the national government left such
functions as social welfare and education to state and local governments,
and instead concerned itself primarily with the regulation of foreign trade,



the facilitation of internal improvements such as canals and post roads, and
the protection of the national security. State and local governments, in
turn, tended to leave matters of social welfare and education to
neighborhoods, churches, and families. Perhaps most fundamentally,
individuals were regarded as responsible for their own problems in
addition to their own good fortune.

In the wake of post-Civil War industrialization and the emergence of an
economy dominated by giant corporations, the limited role of government
began to change. A new ethos emerged, one in which government assumed
primary responsibility for solving social problems. With the passage of the
Interstate Commerce Act in 1887 and the concomitant establishment of the
Interstate Commerce Commission, the relatively unobtrusive government
envisaged by the Founders began to move in the direction of increasingly
complex and intrusive regulation. The era of Progressive reform in the
early twentieth century and the subsequent New Deal fostered by President
Franklin D. Roosevelt in the 1930s contributed mightily to the growth of
such regulation, as did the New Frontier and Great Society of the 1960s.

The expansive role now played by the national government renders the
legislative task of Congress considerably more difficult. Consequently,
Congress has come to rely more and more on “experts” for the
development and the implementation of regulations. These experts are
found 1n a host of government departments, commissions, agencies,
boards, and bureaus that make up the modern administrative state.
Through a series of broad delegations of legislative power, Congress has
transferred to the federal bureaucracy much of the responsibility for
making and enforcing the rules and regulations deemed necessary for a
technological society. The Food and Drug Administration (FDA), the
Nuclear Regulatory Commission (NRC), the Federal Aviation
Administration (FAA), the Occupational Safety and Health Administration
(OSHA), the Environmental Protection Agency (EPA), and the Securities
and Exchange Commission (SEC) are just a few of the myriad government
agencies to which Congress has delegated broad authority to make public
policy.



Frequently, the enabling legislation creating these agencies provides
little more than vague generalities to guide agency rulemaking. For
example, in 1970, Congress gave OSHA the power to make rules that are
“reasonably necessary or appropriate to provide safe and healthful
employment and places of employment.” The rules that OSHA
promulgates as “necessary” or “appropriate” take on the force of law.

A good example of legislative delegation is seen in the Americans with
Disabilities Act (ADA) of 1990. The ADA, which built upon the existing
body of federal civil rights law, mandates the elimination of discrimination
against individuals with disabilities. A number of federal agencies,
including the Department of Justice, the Department of Transportation, the
Equal Employment Opportunity Commission (EEOC), and the Federal
Communications Commission (FCC), are given extensive regulatory and
enforcement powers under the ADA.

Most observers agree that broad delegations of legislative power are
necessary to enable agencies to develop the programs required to deal with
targeted problems. These delegations of power may be to a great extent
desirable or even inevitable, but they do raise serious questions of
constitutional theory. As we shall see in Chapter 12, one of these questions
stems from the fact that, in many instances, agencies exercise lawmaking,
law enforcement, and quasi-judicial functions, which flies in the face of
the constitutional principle of separation of powers.

THE DECISIONAL LAW

Although substantive law and procedural law are often modified by the
adoption of federal and state statutes, courts play an equally important role
in the development of law. Trial courts exist primarily to make factual
determinations, apply settled law to established facts, and impose
sanctions. In reviewing the decisions of trial courts, appellate courts must
interpret the federal and state constitutions and statutes. The federal and
state constitutions are replete with majestic phrases, such as “equal
protection of the laws” and “privileges and immunities,” which require



interpretation. That 1s, courts must define exactly what these grand phrases
mean within the context of particular legal disputes. Likewise, federal and
state statutes often use vague language like ‘“‘affecting commerce” or
“reasonable likelithood.” Courts must assign meaning to these and a
multitude of other terms. Although the majority of states have abolished
all, or nearly all, common law crimes and replaced them with statutorily
defined offenses, the common law remains a valuable source of statutory
interpretation. This 1s because legislatures frequently use terms known to
the common law without defining such terms. For example, in proscribing
burglary, the legislature may use the term “curtilage” without defining it.
In such an instance, a court would look to the common law, which defined
the term to mean “an enclosed space surrounding a dwelling.”

In rendering interpretations of the law, appellate courts generally follow
precedent, in keeping with the common law doctrine of stare decisis.
However, in our rapidly changing society, courts often encounter
situations to which precedent arguably does not or should not apply. In
these situations, courts will sometimes deviate from or even overturn
precedent. Moreover, there are situations in which there 1s no applicable
precedent. When this occurs, the appellate courts will have the opportunity
to make new law. Therefore, appellate courts perform an important
lawmaking function as well as an error correction function. Today, any
serious student of law must follow developments in the decisional law,
that 1s, law as developed by courts in deciding cases.

Constitutional Law

The U.S. Constitution and the constitutions of the fifty states are more than
mere suggestions or exhortations. This is due primarily to the institution of
judicial review, through which federal and state courts can evaluate
government action and ordinary law against constitutional principles.
Consequently, we have an elaborate body of constitutional law, which
consists of the decisions of federal and state courts interpreting
constitutional provisions (see Chapter 3).



CONCLUSION

As we have seen, the foundations of American law have a rich cultural and
political history. The English common law, with its emphasis on
precedent, its requirement that the sovereign be subject to the law, and
with its eventual incorporation of the concept of equity, laid the foundation
for law and political institutions in America. The laws established by
sovereign authority, referred to as the positive law, would become the
essence of American law—yet the natural law and its concept of right and
wrong have also played an important role in affecting the application of
those laws.

Ultimately, the law has many dimensions. Today, American law is
based on the supremacy of written federal and state constitutions and laws
enacted pursuant to those constitutions by elected representatives. Yet in
allocating power among the branches of the government, the Framers of
the United States Constitution and the Bill of Rights painted with a broad
brush, allowing an independent judiciary the prerogative of interpreting
and applying the Constitution and laws enacted pursuant to it. Wisely, the
states have followed the same pattern. Thus, in America we have created a
government that is ruled by the majority but which remains protective of
the rights of the minority.

The framework of our national and state constitutions is sufficiently
flexible to allow the creation and implementation of laws, as well as the
delegation of power to administrative agencies that can enact regulations
made necessary as the United States has advanced from an agrarian
economy to an industrial and, more recently, a technological society. But
laws and regulations are words spread upon documents, and, no matter
how positive the law, it is the application of the law that affects society.
Congress and the state legislatures have the primary role in enacting laws.
No one, however, has succeeded in drafting a law that provides for every
contingency. Consequently, it becomes the function of independent federal
and state courts to interpret those laws with wisdom and, often, with
compassion. There will always be “gaps” in the law, and today, every



serious student of law and government must realize that the courts must at
times “make law” to fill in those gaps.

In studying the remaining chapters, it is important to observe how the
dynamic nature of our society is reflected in the laws that govern us. It is
also essential to remember that the United States Constitution, as
interpreted by the Supreme Court, 1s the law of the land. The Court holds
the power of judicial review over acts of Congress, acts of administrative
agencies, and certain decisions of the highest tribunals of the states, all of
which may, at times, contravene the Constitution. In the succeeding
chapters, we will examine how the Supreme Court’s actions have
effectively set national standards for administration of the criminal law,
and to a lesser extent, have affected the ongoing development of the civil
law.

SUMMARY OF KEY CONCEPTS

In describing the foundations of American law, we have identified the
forms and sources of law, explained how law functions in the economic
and social life of our nation, and described how law plays an increasingly
significant role in conflict resolution in our public and private lives.

As we move through the remaining chapters, it will be important to
recognize how law developed and to understand how the American legal
system was influenced by earlier forms of law. The primary influence was
the English common law, and we will see frequent references to common
law principles in many of the remaining chapters.

To fully comprehend the American legal system, though, one must also
be aware of the concepts and experiences that led to its adoption. It is
essential to understand the pivotal role of the U.S. Constitution and the Bill
of Rights as well as succeeding constitutional amendments. The most
significant of these later amendments has been the Fourteenth
Amendment, which has become the bedrock of “due process of law” and
“equal protection of the laws.” Yet, the framework of our national and



state constitutions 1s sufficiently flexible to allow Congress and state
legislatures to enact statutory laws and to permit federal, state, and local
executive agencies to promulgate administrative regulations. Finally, at
this point the student should begin to understand how courts, legislatures,
and administrative agencies function, as well as the crucial role played by
the judicial branch, particularly through the concept of judicial review.
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QUESTIONS FOR THOUGHT AND DISCUSSION



1. What would society be like in the absence of positive law? Under
what conditions could society function without law?

2. Under what conditions, 1f any, 1is civil disobedience justified?

3. Why has the English common law been important in the development
of the American legal system?

4. What is the difference between the substantive and the procedural
law?

5. Why did the Framers of the United States Constitution not include the
Bill of Rights 1n the original document?
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ENDNOTES

1. By “rules,” we mean authoritative directions as to what should be done or how it should be
done. By “promulgated,” we mean made known officially, publicly, and formally. By
“enforced,” we mean imposed by force or the threat of force. Finally, by “government,” we
mean the set of officials and institutions exercising a monopoly on the legitimate use of force
in society.

2. Of course, the law does not always achieve this rule-like quality, but most commentators
believe that this remains an ideal to which the law must strive and by which it must be judged.

3. Some would argue that utilitarianism, the doctrine that the goal of any policy should be to
promote the greatest happiness of the greatest number of people, is an adequate basis upon
which to evaluate law. Others would argue that utilitarianism fails to provide adequate
protection for the rights of individuals and minority groups. If, in a hypothetical population of
100, 99 people are extremely happy that one troublesome individual has been put to death, is
the sum total of their happiness enough to offset the “unhappiness” of the one who is killed?



Of course, this assumes that one can quantify happiness in a way that would permit such a
calculation. Assuming this could be done, can the morality of the execution be judged merely
on the basis of comparative happiness?

4. See Lon L. Fuller, The Morality of Law (Yale University Press 1964).

5. See, for example, Brown v. Board of Education, 347 U.S. 483, 74 S. Ct. 786. 98 L. Ed. 873
(1954), in which the U.S. Supreme Court interpreted the Equal Protection Clause of the
Fourteenth Amendment to the U.S. Constitution to prohibit compulsory racial segregation in
the public schools.

6. See Lord Devlin, The Enforcement of Morals (Oxford University Press 1959).

7. See H.L.A. Hart, Law, Liberty and Morality (Stanford University Press 1963).

8. See Max Weber, The Protestant Ethic and the Spirit of Capitalism (Scribner’s 1958).

9. The term “civil law” is often used to denote the Roman Law tradition. We prefer to use “civil
law” 1n reference to the law governing disputes between private parties, as distinguished from
criminal matters.

10. A private party wishing to collect an unpaid debt from another private party could claim that
he was indebted to the King and was less able (quo minus) to pay the King due to the unpaid
debt. Even though the claim of indebtedness to the King was often fictitious, the Court of
Exchequer would routinely issue the writ of Quominus to take jurisdiction of the case. By this
ingenious legal device, the Court was able to expand its jurisdiction to a category of private
suits.

11. U.S. Const. art.I, §9.

12. In the United States, grand juries are used in criminal prosecutions in the federal courts and in
many states. Great Britain abolished the institution of the grand jury in 1933. In Britain today,
criminal indictments are prepared by clerks of the criminal courts.

13. Parliament presided over the abdications of King Edward II in 1327 and King Richard IT in
1399.

14. For example, Article 25 of the Delaware Constitution of 1776 provided: “The common law of
England, as well as so much of the statute law as has been heretofore adopted in practice in
this state, shall remain in force unless they shall be altered by a future law of the Legislature,
such parts only excepted as are repugnant to the rights and privileges contained in this
Constitution and the declaration of rights, & agreed by this convention.”

15. Alexander Hamilton, The Federalist No. 78.

16. Marbury v. Madison, 5 U.S. 137, 2 L. Ed. 60 (1803).

17. Palko v. Connecticut, 302 U.S. 319, 327 (1937).

18. See Barron v. Baltimore, 32 U.S. 243, 8 L. Ed. 672 (1833).

19. See, e.g., Duncan v. Louisiana, 391 U.S. 145, 88 S. Ct. 1444, 20 L. Ed. 2d 491 (1968).
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INTRODUCTION

Any explanation of the American legal system necessarily involves the
principle of federalism. As is clear from the discussion in Chapter 1,
federalism 1s one of the hallmarks of the American constitutional system:
the fundamental division of authority between the national government in
Washington, D.C., and the fifty state governments. Each of the states has
its own machinery of government as well as its own constitution that
empowers and limits that government. Of course, the provisions of the
state constitutions, as well as the statutes adopted by the state legislatures,
are subordinate to the provisions of the U.S. Constitution and the laws
adopted by Congress.

There are significant legal differences between the national government
and that of the states. The authority of the federal government extends
throughout the United States and its territories, whereas state authority 1s
confined within state borders. The national government has sole authority



to make treaties with other nations, enact laws governing the high seas,
coin money, regulate standards of weights and measures, regulate
international trade, regulate immigration and naturalization, and provide
for the national defense. The national government also has primary,
although not exclusive, authority to regulate interstate commerce, which is
a major source of federal legislative power.

The states, on the other hand, have exclusive authority over their own
machinery of government. They have exclusive power to establish and
control local governments (cities, counties, and townships). States have
sole responsibility for conducting elections and apportioning electoral
districts, although in exercising these functions they must comply with
federal constitutional standards. States are the primary locus of the police
power—the power to make laws in furtherance of the public health,
safety, welfare, and morality. States also have primary (though no longer
exclusive) authority over commerce within their borders.

The federal government and the states also possess a number of
concurrent powers, that 1s, powers vested in both levels of government.
These powers include the power to tax, to spend and borrow money, to
enact legislation, to charter and regulate banks, and to establish courts of
law and administrative and regulatory agencies. The national government
and the states also both possess the power of eminent domain, which is the
power to take private property for public use, as long as property owners
are compensated for the taking.

Fifty-One Legal Systems

Although this book is entitled An Introduction to the American Legal
System, the national government and each of the states have their own
legal systems. While there 1s significant variance among these systems,
there are certain common features. Each system is based on a constitution,
which represents the fundamental and supreme law within the system.
Like the United States Constitution, each of the fifty state constitutions is
based on the principle of separation of powers, which means that
governmental power is distributed among coordinate legislative, executive,



and judicial branches. Each system has a legislature empowered to enact
statutes—laws that apply generally within the system. Each has a chief
executive responsible for administering the government, and each has its
own bureaucracy located within its executive branch. Each jurisdiction has
its own set of law enforcement agencies, which are also located within
the executive branch.

In addition, each of the fifty-one legal systems in the United States has
its own “governmental law office” in the form of a department of justice or
attorney general’s office. These government lawyers represent the interests
of the people within their jurisdictions in both civil and criminal matters.
That 1s to say that they prosecute crimes, defend against lawsuits, file suits
on the public’s behalf, and present legal arguments in court. Many state
attorneys general also render opinions for public officials and agencies on
questions of law.

Finally, each of the fifty-one legal systems has its own system of courts,
the structures of which we examine in some detail in the next chapter.
Courts of law play the pivotal role in the legal system. They preside over
the resolution of civil and criminal cases by conducting trials and hearing
appeals. In so doing, courts interpret the constitutional provisions, statutes,
ordinances, regulations, executive orders, treaties, and principles of
common law that bear on the outcome of these cases. They also exercise
the power of judicial review—the power to determine the constitutionality
of all governmental enactments and actions.

LEGISLATURES

All governments make laws, or legislation. In a democracy, the
governmental institution with primary responsibility for enacting
legislation 1s the legislature. Legislatures in the United States and other
democratic countries are composed of the people’s elected representatives
chosen through free and fair elections. The members of these assemblies
are known as legislators. In the lawmaking process, legislators follow
either the preferences of their constituents or their own best judgment,



depending on whether they consider themselves to be delegates or
trustees. The delegate tries to discern what his or her constituents prefer
the laws to be and votes accordingly. The trustee relies on a sense of what
is best, irrespective of what his or her constituents prefer. In reality,
legislators often alternate between these approaches, depending on the
issue involved. And, of course, because nearly all legislators are elected as
Democrats or Republicans, and because legislatures are organized along
party lines, the positions taken by their respective parties are usually quite
important 1n determining how legislators will vote. Ultimately, what
legislators do en masse is a function of constituent preferences, individual
policy judgments, and partisan politics.

The U.S. Congress

In the United States, the national legislature is called the Congress. The
Framers of the Constitution wanted a strong legislature to be the central
feature of the new national government. Thus, the Constitution gave
Congress much broader powers than the legislature that existed under the
Articles of Confederation. Congress’s legislative authority may be divided
into two broad categories: enumerated powers and implied powers. The
former category includes those powers that are mentioned specifically in
the Constitution, such as the power to tax and the power to regulate
interstate commerce. The latter category includes those powers that are
deemed to be “necessary and proper for carrying into Execution the
foregoing Powers, and all other Powers vested...in the Government of the
United States, or in any Department or Officer thereof.” 1 Under the
doctrine of implied powers, scarcely any area exists over which Congress
1s absolutely barred from legislating, because most social and economic
problems have a conceivable relationship to the broad powers and
objectives contained in the Constitution. Of course, Congress may not

enact laws that violate constitutional limitations such as those found in the
Bill of Rights.

In addition to adopting laws governing the Nation, Congress has the
responsibility to see that the laws it passes are administered by the



Executive Branch in the ways that Congress intended when it passed them.
This function, known as oversight, has become extremely important in the
modern era as Congress has found it necessary to delegate a considerable
degree of lawmaking power to agencies within the Executive Branch (see

Chapter 12).

Congress 1s also occasionally required to act in a judicial fashion, such
as when considering whether to impeach and remove the President, the
Vice President, or a federal judge. After President Clinton was impeached
by a majority vote of the House of Representatives in late 1998, the case
went to the Senate for trial, as required by Article I, Section 3 of the U.S.
Constitution. But the Senate failed to muster the necessary two-thirds
majority to remove the President, so Bill Clinton completed his second
term in the White House.

How a Bill Becomes Law

Congress 1s made up of two chambers, the House of Representatives and
the Senate. Laws enacted by Congress begin as bills introduced by
members of either chamber. (The only exception is that bills to raise
revenue must originate in the House of Representatives.) Once introduced,
a bill is assigned to a committee for discussion and possible approval.
Most bills never make it out of committee. Those that do are sent to the
floor for a vote. For ordinary legislation, a simple majority is needed to
pass a bill. To become law, both houses of Congress must pass a bill in the
identical form. Once this happens, the bill 1s sent to the President, who has
several options: (1) sign the bill into law, which is what usually occurs; (2)
veto the bill, which can be overridden by a two-thirds majority of both
houses of Congress; or (3) neither sign nor veto the bill, thus allowing it to

become law automatically after ten days.?

Publication of Federal Statutes

Once a bill has become law, 1t is published in United States Statutes at
Large, an annual publication dating from 1789 in which federal statutes
are arranged 1n order of their adoption. Statutes are not arranged by subject
matter nor is there any indication of how they affect existing laws.



Because the body of federal statutes 1s quite voluminous, and because new
statutes often repeal or amend their predecessors, it is essential that new
statutes be merged into legal codes that systematically arrange the statutes
by subject. To find federal law as it currently stands, arranged by subject
matter, one must consult the latest edition of the Official Code of the Laws
of the United States, generally known as the U.S. Code. The U.S. Code is
broken down into fifty subjects, called “titles” (see Figure 2.1 above). It 1s
indexed by subject matter and by statutes’ popular names, making it
relatively easy to find what the U.S. Code currently has to say on a given
matter.2 One popular compilation of the federal law widely used by
lawyers, judges, and criminal justice professionals 1s the United States
Code Annotated (U.S.C.A.). Published by West Group, the U.S.C.A.
contains the entire current U.S. Code, but each section of statutory law in
U.S.C.A. 1s followed by a series of annotations consisting of court
decisions interpreting the particular statute along with historical notes,
cross-references, and other editorial features.
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State Legislatures




Under the U.S. Constitution, each state must have a democratically elected
legislature because that 1s the most fundamental element of a “republican
form of government.” State legislatures generally resemble the U.S.
Congress. Each is composed of representatives chosen by the citizens of
their respective states. All of them, except that of Nebraska, are bicameral
(i.e., two-house) institutions. In adopting statutes, they all follow the same
basic procedures. When state legislatures adopt statutes, the statutes are
published in volumes known as session laws. Then statutes are integrated
into state codes. Annotated versions of all fifty state codes are available to
anyone who wishes to see how state statutes have been interpreted and
applied by the state courts.

As we noted in Chapter 1, after the American Revolution, states adopted
the English common law as their own state law. (Congress, on the other
hand, never did.) Eventually, however, state legislatures codified much of
the common law by enacting statutes, which in turn have been developed
into comprehensive state codes. Periodically, states revise portions of their
codes to make sure they retain relevancy to a constantly changing society.
For example, in 1989 the Tennessee General Assembly undertook a
modernization of its criminal code. Old offenses that were no longer being
enforced were repealed, other offenses were redefined, and sentencing
laws were completely overhauled.

JUDICIAL SYSTEMS

Law evolves not only through the legislative process but also through a
process of judicial interpretation in the context of particular cases. These
cases may arise in either federal or state courts. The federal government
and each of the fifty state governments maintain their own systems of
courts. These systems include both trial courts and appellate courts.
Trial courts conduct civil and criminal trials and various types of hearings.
Trial courts make factual determinations and are the primary settlers of
legal disputes. Appellate courts hear appeals from the trial courts. The
appellate courts are not fact-finding bodies. Rather, their role is to review



the proceedings of lower courts, correct errors, and settle unresolved legal
1ssues.

The Federal Court System

Article IIT of the United States Constitution provides that “[t]he judicial
Power of the United States, shall be vested in one supreme Court, and in
such inferior Courts as the Congress may from time to time ordain and
establish.” Beginning with the landmark Judiciary Act of 1789,% Congress
has used this authority to create, empower, and regulate the federal court
system. Congress determines the structure of the federal judiciary (see
Figure 2.2), sets the number of federal judges, determines the jurisdiction
of the lower federal courts, and provides for the funding of the federal
judiciary.

Federal Court Jurisdiction

Jurisdiction refers to a court’s ability to hear and decide a case. Courts
have jurisdiction with respect to certain categories of persons, specific
geographical areas, and particular types of issues. The jurisdiction of the
United States Supreme Court is provided for in Article III of the
Constitution, although Congress may regulate to some extent the Supreme

Court’s authority to hear appeals.2 The jurisdiction of the lower federal
courts 1s determined solely by Congress. The jurisdiction of the federal
courts, while broad, 1s not unlimited. There are two basic categories of
federal jurisdiction. First, and most important for students of constitutional
law, is federal question jurisdiction.® The essential requirement here is
that a case must present a federal question, that is, a question arising under
the United States Constitution, a federal statute, regulation, executive
order, or treaty. Of course, given its expansive modern role, the federal
government has produced a myriad of statutes, regulations, and executive
orders. Consequently, most important questions of public policy can be
framed as 1ssues of federal law, thus permitting the federal courts to play a
tremendous role in the policymaking process.

The second broad category, diversity of citizenship jurisdiction,



applies only to civil suits and is unrelated to the presence of a question of
federal law. To qualify under federal diversity jurisdiction, a case must
involve parties from different states and an amount in controversy that

exceeds $75,000.2

Federal courts also have sole jurisdiction over bankruptcies, actions by
which individuals and corporations seek protection from their creditors.
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United States District Courts

The United States District Courts are the major trial courts in the federal
system.® These courts are granted authority to conduct trials and hearings
in civil and criminal cases meeting the previously discussed jurisdictional
requirements. Each of the federal district courts also has its own
bankruptcy court. Because the Constitution gives the federal government
exclusive power over bankruptcies, all bankruptcy cases are filed in
federal bankruptcy courts.?

There are currently ninety-four federal judicial districts, with each state

being allocated at least onel? Some states have more districts, depending
on population and geographical size. Tennessee, for example, has three
federal judicial districts corresponding to the traditional eastern, middle,

and western “grand divisions” of the state.ld California, New York, and



Texas are the only states with four federal judicial districts.2

As of 2014, there were 677 judgeships in the federal district courts.l3
The number of judges assigned to a specific district depends primarily on
caseload, which is in turn largely a function of population within the
district. There are currently fourteen judges assigned to the Northern
District of Texas, which is based in Dallas;# twenty-four judges assigned
to the Southern District, based in Houston;12 sixteen judges assigned to the
Western District, based in San Antonio;!® and seven judges assigned to the
Eastern District, based in Tyler.lZ Although there are multiple judges
assigned to each federal judicial district, and although federal law permits
certain exceptional cases to be decided by panels of three judges, normally
only one judge presides at hearings and trials.

For the twelve-month period ending in September of 2013, there were
284,604 civil cases and 91,266 criminal cases filed in the federal district
courts; approximately 1.1 million cases were filed in the bankruptcy

courts.® In 1982, 206,193 civil cases, 31,623 criminal cases, and 412,852

bankruptcy cases were filed.12 Thus, over a thirty-year period, civil filings
rose slightly while criminal cases nearly tripled. To a great extent, the
dramatic increase in criminal caseload can be attributed to the “war on
drugs” that was launched during the 1980s, as well as the expansion of
other federal law enforcement activities over the last several decades.

The United States Courts of Appeals

The intermediate appellate courts in the federal system are the United
States Courts of Appeals.Z These courts did not exist until passage of the
Judiciary Act of 1891.21 Prior to that time, appeals from the decisions of
the District Courts were heard by the Supreme Court or by the Circuit
Courts, which no longer exist. Today, the Courts of Appeals are commonly
referred to as “circuit courts,” because each one of them presides over a
geographical area known as a circuit. The Nation 1s divided geographically
into twelve circuits, with each circuit containing one or more federal
judicial districts (see Figure 2.3). The circuit courts hear appeals from the



federal districts within their circuits. For example, the United States Court
of Appeals for the Eleventh Circuit, based in Atlanta, hears appeals from
the District Courts located in Alabama, Georgia, and Florida. The Court of
Appeals for the District of Columbia Circuit, based in Washington, D.C.,
has the very important additional function of hearing appeals from
numerous “quasi-judicial” tribunals in the federal bureaucracy (see
Chapter 12). In addition, there 1s a “thirteenth circuit”—called the United
States Court of Appeals for the Federal Circuit. It has nationwide

jurisdiction over a number of different subjects, including international

trade, intellectual property, patents, and veterans’ benefit claims.2

Appeals in the circuit courts are normally decided by rotating panels of
three judges, although under exceptional circumstances these courts will
decide cases en banc, meaning that all of the judges assigned to the court
will participate in the decision. On average, fourteen judges are assigned to
each circuit, but the number varies from six judges in the First Circuit
(Maine, Massachusetts, New Hampshire, Rhode Island, and Puerto Rico)
to twenty-nine judges in the Ninth Circuit (Alaska, Arizona, California,
Hawaii, Idaho, Montana, Nevada, Oregon, Washington, Guam, and the
Northern Mariana Islands).23 As of 2014, there are 179 judgeships across

the U.S. circuit courts.2*
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In 1982, the caseload of the U.S. Courts of Appeals was 27,946
filings.22 However, for the twelve-month period ending September 30,
2013, that figure had evolved to 56,475 cases.2® Approximately 54 percent
of the cases filed in the circuit courts were civil appeals, and about 21
percent were criminal appeals; the remainder consisted of appeals from
administrative agency actions, bankruptcy courts, and other miscellaneous
proceedings.2Z

The United States Supreme Court

Although the United States Supreme Court is explicitly recognized in
Article III of the Constitution, it was not formally established until passage
of the Judiciary Act of 1789.28 The Judiciary Act provided for a Court
composed of a Chief Justice and five Associate Justices. In 1807, the Court
was expanded to include seven justices, and in 1837 Congress increased



the number to nine. During the Civil War, the number of justices was
briefly increased to ten. In 1869, Congress reestablished the number at
nine, where it has remained to this day (see Figure 2.4). Although
Congress theoretically could expand or contract the membership of the
Court, powerful tradition militates against doing so.

The Supreme Court’s first session was held in February of 1790. It had
no cases on the docket and adjourned after ten days. During its first
decade, 1790-1801, the Court met twice a year for brief terms beginning
in February and August. Over the years, the Court’s annual sessions have
expanded along with its workload and its role in the political and legal
system. As the Nation has become more populous, more complex, and
more litigious, the Supreme Court’s agenda has swelled. In the 2009-10
term, there were 6,576 filings by parties seeking review from the Supreme

Court, 82 cases were argued, 77 decisions were reached and 73 written

opinions® were produced.

Since 1917, the Court’s annual term has begun on the “first Monday of
October.” Until 1979, the Court adjourned its sessions for the summer,
necessitating special sessions to handle urgent cases arising in July,
August, or September. Since 1979, however, the Court has stayed in
continuous session throughout the year, merely declaring a recess
(typically near the end of June) for a summer vacation.
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Article III of the Constitution declares that the Supreme Court shall
have original jurisdiction “[i]n all Cases affecting Ambassadors, other
public Ministers and Consuls, and those in which a state shall be a
party...” (although this was modified by the Eleventh Amendment).
Congress has enacted legislation giving the District Courts concurrent
jurisdiction in cases dealing with “Ambassadors, other public Ministers
and Consuls,” as well as in cases between the United States government
and one or more state governments. As a result, the Supreme Court
exercises exclusive original jurisdiction only in suits between state
governments, which often involve boundary disputes or disputes over
water rights. These cases, while important in themselves, represent a
minute proportion of the Court’s caseload.

The Supreme Court’s appellate jurisdiction extends to all federal cases
“with such Exceptions, and under such Regulations as the Congress shall

make.” 20 Appellate cases coming to the Supreme Court from the lower
federal courts usually come from the thirteen Courts of Appeals, although
they may come from the United States Court of Appeals for the Armed
Forces, or, under special circumstances, directly from the District Courts.



Appellate cases may also come from the state courts of last resort, which
are usually, but not always, designated as state supreme courts.>1

In recent years, Congress made the appellate jurisdiction of the Supreme
Court almost entirely discretionary by greatly limiting the so-called
appeals of right. Today, the Court’s appellate jurisdiction is exercised
almost exclusively through the writ of certiorari, which 1s issued at the
Court’s discretion. Federal law authorizes the Court to grant certiorari to
review all cases, state or federal, which raise substantial federal questions.
This broad discretion permits the Court to set its own agenda, facilitating
its role as a policymaker, but allowing the Court to avoid certain issues
that may carry undesirable institutional consequences. The Court may
deflect, or at least postpone dealing with, issues that it considers “too hot
to handle.” This flexible jurisdiction, then, can be used as a means to

expand or limit the Court’s policymaking role, depending on the issue at
hand.

HOW THE SUPREME COURT GRANTS CERTIORARI

THE
LAW IN

ACTION

In most instances, a litigant who has exhausted all available remedies in
the lower federal courts may file a petition for certiorari in the Supreme
Court. As long as a substantial federal question is involved, a party who
has exhausted appellate remedies in the state courts may also seek
certiorari in the Nation’s highest court. The chances of the Supreme
Court’s granting review 1n a given case are very slim. Of the
approximately seven thousand petitions for certiorari (“cert”) coming to it
cach year, the Court will normally grant review in only about a hundred.
The Court tends to favor those cases in which the federal government is a



party, cases where lower courts are in conflict, and cases involving issues
of great public importance. The process of case selection actually begins
with the Justices’ law clerks (staff attorneys) reading the numerous
petitions for certiorari and preparing summary memoranda. With the
assistance of law clerks, the Chief Justice, who bears primary
responsibility for Court administration, prepares a list of cases to be
considered. The associate justices may add cases to the list. Unless at least
one justice indicates that a petition should be discussed, review is
automatically denied, which disposes of more than 70 percent of the
petitions. The Court considers petitions on the discuss list in private
conferences. Regular conferences are held throughout the term, both for
the purpose of reviewing cert petitions and for discussing and deciding the
cases in which the Court has granted review. At least four justices must
vote to grant certiorari in order for the Court to accept a case for review.
The denial of cert carries no weight as precedent. The fact that the Court
has decided not to review a lower court decision does not mean that the
Court necessarily approves of the way it was decided. Should the same
issue be presented to the Court in a later case, the previous denial of
certiorart would have no bearing on the Court’s decision.

Although Congress is authorized to regulate the appellate jurisdiction of
the Supreme Court, it rarely has used this power to curtail the Court’s
authority. Rather, Congress has facilitated the institutional development of
the Court by minimizing its mandatory appellate jurisdiction and thus
giving the Court control over its own agenda. Likewise, Congress has
delegated to the Court the authority to promulgate rules of procedure for
itself and the lower federal courts.2? Consequently, the Supreme Court is
nearly autonomous with respect to the determination of its decision-
making process.

Specialized Federal Tribunals
All of the federal tribunals we have discussed thus far are considered



“Article III courts,” which means that they are part of the judicial branch.
Congress has also created a set of specialized tribunals under its authority
under Article I of the Constitution. The principal difference between
Article III courts and Article I courts is that the judges of the former are
appointed for life whereas the judges of the latter serve for set terms of
office (in most instances, fifteen years). Otherwise, the distinction between
these two types of tribunals is rather blurred. The Article I courts include

the Tax Court, established 1n 1924 to resolve disputes between
taxpayers and the Internal Revenue Service

the Court of Veterans’ Appeals, created in 1988 to review decisions of
the Board of Veterans’ Appeals regarding veterans’ claims to benefits
the Court of Federal Claims (first established in 1855 as the Court of
Claims), which is responsible for adjudicating tort claims (civil suits
for damages) against the federal government.

The Court of International Trade (first established in 1926 as the
Customs Court) adjudicates controversies between the federal government
and 1mporters of foreign goods. This specialized tribunal located in New
York City has been declared by Congress to be an Article III court;

therefore, its nine judges are appointed for life.23

Decisions of the Tax Court are appealable to the U.S. Court of Appeals
for the District of Columbia Circuit. Appeals from the Court of Veterans’
Appeals, the Court of Federal Claims, and the Court of International Trade

are directed to the Court of Appeals for the Federal Circuit.?*

Selection, Tenure, and Removal of Federal Judges
As provided by the Constitution, the President, subject to the consent of
the Senate, appoints all federal judges. With the exception of those serving

on the Article I courts, the appointments are for life.22 Normally, the
Senate consents to presidential judicial appointments with a minimum of
controversy. However, Senatorial approval is by no means pro forma,
especially when it involves appointments to the Supreme Court.



Historically, of the 151 nominations to the Supreme Court as of 2014, 12
were formally rejected by the Senate, and seven were withdrawn by the
President before a Senate vote. The most recent Senate rejection was that
of Robert Bork in 1987, while the most recent withdrawal came 1n 2005,
when President George W. Bush withdrew Harriet Miers’ name from
consideration.

On November 21, 2013, the Democrat-controlled Senate voted to alter
long-standing rules regarding the confirmation of district and circuit court
judges.3® This change has been described as the invocation of a “nuclear
option,” ostensibly because it is considered a “last-resort” tactic for
securing the confirmation of judges with minimal resistance from the
minority party. Specifically, by a vote of 52-48—with 52 Democrats in
favor and all 45 Republicans (plus three Democrats) opposing—Senate
rules were changed so that filibusters of district and circuit court
confirmation hearings would no longer be permitted. As many students of
American politics know, a filibuster is a delay tactic that requires a “super-
majority” of 60 senators to invoke “cloture” in order to end the delay and
proceed to a vote. In practical terms, then, this shift in rules allowed for the
confirmation of judges with a simple majority vote—as opposed to
requiring the support of 60 senators. The change does not apply to
confirmation hearings of Supreme Court justices—but only to District and
Circuit court nominees.

Ultimately, in the aftermath of this shift, three Obama nominees to the
D.C. Circuit that had previously been stymied by Republicans were
confirmed by majority vote.2! The President attempted to justify the rule
change by stating that the Republican Party was engaging in a “pattern of
obstruction”; however, Senate minority leader Mitch McConnell lamented
this limitation on a minority’s right to object by declaring, “It’s a sad day
in the history of the Senate”—with Alabama Senator Richard Shelby
adding, “Democrats won’t be in power in perpetuity...This is a mistake—a
big one for the long run.” 38 Along these lines, it is worth noting that in
2006, Obama—then a Senator from Illinois—spoke out against utilization
of the “nuclear option” when a Republican majority had suggested its



usage, even suggesting that the elimination of judicial filibusters would
“change the character of the Senate forever.” 32

The mmportance of confirmation battles over judicial positions is
connected largely to the idea that federal judges can hold their positions
for life. Article III, Section 1 of the Constitution specifically states that
“judges, both of the supreme and inferior Courts, shall hold their Offices
during good Behaviour....” This grant of life tenure to federal judges was
intended to make the federal courts independent of partisan forces and
transitory public passions so that they could dispense justice impartially,
according to the law. But not everyone accepts the need for a life-tenured,
appointed federal judiciary. In a democratic nation that extols the will of
the people, such sentiments are apt to be viewed as elitist, even
aristocratic. From time to time, proposals have surfaced to impose
limitations on the terms of federal judges, but no such effort has ever
gained serious political momentum. Life tenure for federal judges, like
most of the elements of our eighteenth century Constitution, remains a
firmly established principle of the political order.

The only means of removing a federal judge 1s through the
impeachment process provided in the Constitution. First, the House of
Representatives must approve one or more articles of impeachment by at
least a majority vote.*! Then, a trial is held in the Senate presided over by
the Chief Justice of the Supreme Court. To be removed from office, a

judge must be convicted by a vote of at least two-thirds of the Senate. 2!

Since 1789, the House of Representatives has initiated impeachment
proceedings against thirteen federal judges, and only seven of these have
been convicted in the Senate. The first federal judge to be impeached was
John Pickering, a district judge from New Hampshire, who was impeached
and removed from office in 1803 for reasons of mental instability and
intoxication. The most recent impeachment was that of Judge Walter L.
Nixon from the Southern District of Mississippi, who was impeached and
removed from office in 1989 for committing perjury before a federal grand
jury.

Only once has a Supreme Court Justice been impeached by the House.



In 1804, Justice Samuel Chase fell victim to President Jefferson’s attempt
to control a federal judiciary largely composed of Washington and Adams
appointees. Justice Chase had 1rritated the Jeffersonians by his haughty
and arrogant personality and his extreme partisanship. Nevertheless, there
was no evidence that he was guilty of any crime. Consequently, Chase
narrowly escaped conviction in the Senate. The Chase affair set an
important precedent—a federal judge may not be removed simply for
reasons of partisanship, ideology, or personality. Thus, despite strong
support in conservative quarters for the impeachment of Chief Justice Earl
Warren during the 1960s, there was never any real prospect of Warren’s
removal. Barring criminal conduct or serious breaches of judicial ethics,
federal judges do not have to worry that their decisions might cost them
their jobs.

Federal Magistrate Judges

Federal magistrate judges (formerly called “federal magistrates”) are
appointed by the judges of the federal district courts for a period of eight
years. Magistrate judges preside over pretrial proceedings in civil and
criminal cases. They try misdemeanors and can preside over civil trials
with the consent of both parties. The position of federal magistrate was
created by Congress in 1968 to replace the ancient system of federal
judicial commissioners. In 1990, Congress changed their title to “federal
magistrate judge.” Today, they tend to be experienced lawyers who are
appointed based on the recommendations of merit selection committees.
There are currently more than 500 federal magistrate judges.

SIDEBAR

Canons of Conduct for Federal Judges

1. A judge should uphold the integrity and independence of the
judiciary.
2. A judge should avoid impropriety and the appearance of



impropriety 1n all activities.

3. A judge should perform the duties of the office impartially and
diligently.

4. A judge may engage in extra-judicial activities to improve the law,
the legal system and the administration of justice.

5. A judge should regulate extra-judicial activities to minimize the risk
of conflict with judicial duties.

6. A judge should regularly file reports of compensation received for
law-related and extra-judicial activities.

Source: Judicial Conference of the United States

The Military Justice System

Pursuant to Article I, Section 8 of the U.S. Constitution, Congress enacted
the Uniform Code of Military Justice (UCMJ),2? which gives courts-
martial jurisdiction to try all offenses against the Code committed by
military personnel. This includes those members on active duty, students at
military academies, prisoners of war, and, in some instances, retired or
reserve personnel. 23

Offenses proscribed by the UCMJ embrace not only those commonly
defined by civilian criminal laws but also certain offenses peculiar to
military and naval service, for example, being absent without leave
(AWOL) or desertion. (These military offenses are described in more
detail in Chapter 4.) Historically, military jurisdiction was dependent on
one’s military status, but in 1969 the U.S. Supreme Court held that
military jurisdiction was limited to “service-connected” offenses.®* In
1987, the Court changed its view and said that courts-martial jurisdiction

depends solely on whether an accused is a military member.®2
Court-martial proceedings are initiated by commanders of military

units, referred to as convening authorities, who appoint court members
who sit in a way that is similar to a civilian jury. Military lawyers, called



judge advocates, serve as judge and trial (prosecutor) counsel and defense
counsel. Although accused military members are furnished counsel, they
may, at their own expense, retain civilian counsel. The President, by
executive order, prescribes rules of evidence and procedures to implement
the provisions of the UCMJ. These are incorporated into the Manual for
Courts-Martial (MCM) and are similar to the rules applied in federal
district courts.

Decisions of courts-martial are reviewed by military courts of review in
each branch of the armed forces. In specified instances, appeals are heard
by the United States Court of Appeals for the Armed Forces
(USCAAF). This court 1s staffed by civilian judges who are appointed to
fifteen-year terms by the President with the consent of the U.S. Senate. It
hears appeals when the death penalty 1s imposed, when cases are
forwarded by the judge advocate general for a specific service (after the
reviewing court of that service has acted), and when certain discretionary
appeals are appropriate. Its decisions are subsequently appealable to the
U.S. Supreme Court.

Historically, the Supreme Court has permitted “enemy aliens” captured

during wartime to be tried by military tribunals.#® In 2001, President
George W. Bush issued an executive order authorizing military
commissions to try foreign nationals accused of acts of terrorism against
the United States. The Supreme Court, however, ruled that these

commissions were neither authorized by federal law nor required by

military necessity and that they ran afoul of the Geneva Conventions.*!

Congress responded by passing the Military Commissions Act of 2006,
which provided for “the use of military commissions to try alien unlawful
enemy combatants engaged in hostilities against the United States for
violations of the law of war and other offenses triable by military
commission.” Although the commissions are still in use, a 2008 Supreme

Court decision declared that enemy combatants are entitled to basic habeas

corpus protections.*?

State Court Systems



Each of the fifty states has its own court system, responsible for cases
arising under the laws of that state, which include the state constitution,
statutes enacted by the state legislature, orders issued by the governor,
regulations promulgated by various state agencies, and ordinances (local
laws) adopted by cities and counties. State courts have jurisdiction over
most criminal cases, because most crimes are offenses against state laws
(see Chapter 4). State courts address most questions of property law,
including real estate, probate, and inheritance questions (see Chapter 6).
State courts handle most torts (see Chapter 5) and most contract disputes
(see Chapter 7). Finally, state courts resolve almost all family law cases,
including issues of divorce, child custody, guardianship, and juvenile
delinquency (see Chapter 8). Indeed, the great majority of cases are
decided not by the federal courts but by state courts.

Although no two state court systems are identical, all of them contain
trial and appellate courts. Trial courts go by many names: county court,
superior court, district court, circuit court, court of common pleas, and so
forth. The New York Supreme Court has both trial and appellate divisions,
which sometimes is a source of confusion. Many states have trial courts of
limited jurisdiction to handle minor or specialized matters. They, too, have
many names: probate court, juvenile court, municipal court, sessions court,
mayor’s court, and so forth. Some states, such as Idaho, Illinois, Iowa, and
South Dakota, have one consolidated trial court that handles all civil and
criminal cases. Other states have multiple trial courts, each with
specialized jurisdiction.

Each state has a court of last resort, usually called the state supreme
court, which speaks with finality on matters of state law. Most states now
have intermediate appellate courts to handle routine appeals, which
allows the state supreme court to focus on the most important cases.
However, the jurisdictional characteristics of appellate courts vary
considerably. In Florida, for example, the district courts of appeal are
ostensibly the intermediate appellate courts. But under Florida law they are
final in most matters. The Florida Supreme Court only reviews district
court decisions on constitutional issues or where the district courts are in



conflict or certify a question as one of great public importance.

Figure 2.5 displays a “model” state court system. Some state court
structures are fairly close to this model, but there i1s enormous variation
across the states with respect to judicial structure.

Court of Last Resort

Intermediate .'|I|I.]'.||_'.|L'|I-:|tli'

Courts

Courts of General
Jurisdiction
(major trial courts)

4

Courts of Limited
Jurisdiction
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trial courts)

FIGURE 2.5 A Model State Court System

Selection and Retention of State Judges

State judges are selected in a variety of ways. Most are elected, though
some run on partisan ballots and others run in non-partisan races. Many
state judges are appointed by governors, either directly or through a
nominating process known as merit selection. Even appointed judges
typically must face the voters eventually in a contested election, or a merit-



retention election, in which voters are asked whether a judge should be
given another term. There 1s considerable controversy over judicial
selection and retention. Advocates of judicial accountability to the people
usually support some sort of elective system. Proponents of judicial
independence generally argue for an appointive process with life tenure
(the federal model) or at least long terms of office. A compromise
approach that has been steadily gaining acceptance since it was first

adopted in 1940 is known as the Missouri Plan. It consists of three
elements:

1. When a vacancy occurs, qualified persons submit applications to a
non-partisan judicial nominating commission. The commission
reviews the applications, conducts interviews, and submits a “short
list” to the governor.

2. The governor appoints an individual from the list submitted by the
nominating commission.

3. When the judge’s term of office expires, the judge faces the voters
in a retention election. The voters are asked simply, “Should Judge
X be retained 1n office for another term?”

By combining merit-based, appointive, and elective elements, the
Missouri Plan attempts to balance the values of judicial competency,
independence, and accountability. It is no guarantee of excellence, but at
least incompetent or unsuitable prospects are screened out. Governors can
often still use judicial appointments as patronage, which is something they
have done historically. Finally, the voters can oust those judges whom they
believe have abused their authority or acted unwisely. It is important to
realize that the overwhelming majority of judges who stand for retention
are retained. But sometimes the electorate can become aroused over an
issue like capital punishment and vote out of office judges they believe to
be acting contrary to public preferences. Such was the case in 1986 when
Chief Justice Rose Bird and two of her colleagues on the California
Supreme Court were removed by the voters. In her decade-long tenure as



chief justice, Bird voted to reverse the death sentence in all of the sixty-
four death penalty cases that came before the court. Her ouster by the
voters probably had an effect on the California judiciary, making judges
more cautious in dealing with controversial issues. Critics of judicial
elections saw the defeat of Chief Justice Bird as a real threat to judicial
independence. But those of a more populist bent celebrated what they
regarded as a victory for judicial accountability.

Judicial Discipline and Removal

Every state has some mechanism (other than the ballot box) by which
judges who commit serious legal or ethical violations can be removed
from office. Generally speaking, this process 1s impeachment and basically
follows the federal model discussed above. In recent years, state
legislatures have created judicial disciplinary commissions to reprimand,
censure, and even suspend judges whose violations do not rise to the level
where impeachment is warranted. In Tennessee, for example, this body is
known as the Court of the Judiciary. Composed of judges, attorneys, and
laypersons, the Court of the Judiciary reviews complaints about judicial
conduct, often from disgruntled litigants or attorneys. Where these
complaints are determined to have merit, the Court of the Judiciary may
issue a reprimand, issue a cease and desist order, suspend the offending
judge for a period of thirty days, or recommend the judge’s removal
altogether. If the Court of the Judiciary recommends removal, the matter 1s
referred to the General Assembly for impeachment.

Judicial Administration, Rulemaking, and Supervision of the State
Judiciary

Most state courts have substantial, if not total, control over the process of
making procedural rules for the courts. In most states, the state supreme
court 1s the rulemaking body for the state judiciary. Local courts usually
have some authority to establish their own rules of practice, but these
must not conflict with the rules of procedure that apply statewide.
Typically, the state supreme court has administrative responsibility for the
entire state court system, although in some states administration is still



fairly decentralized. The state supreme court generally has supervisory
power over the practice of law, which includes responsibility for
disciplining attorneys who violate the code of professional responsibility.

How Cases Begin

All court cases can be divided into two basic categories: criminal
prosecutions and civil suits. Criminal cases begin when a federal or state
prosecutor files criminal charges against a defendant. The defendant is
brought before the appropriate court of law to answer the charges. Most
criminal cases are resolved by guilty pleas, which are often obtained
through plea bargaining. When the defendant pleads “not guilty,” a trial
is conducted to determine guilt or innocence. (For a detailed examination
of criminal procedure, see Chapter 10.)

All non-criminal cases are by definition civil cases. A civil case
typically begins when one party files suit against another, alleging some
wrong and seeking some remedy. Many civil suits are settled through
negotiation. Those that are not settled or dismissed result in a civil trial.
(For a detailed examination of civil procedure, see Chapter 9.)

Powers of Courts

Courts have the power to 1ssue binding judgments in the civil and criminal
cases. They can sentence persons convicted of crimes to a variety of
punishments as allowed by law. They can award damages to persons who
are the victims of civil wrongs. They can issue injunctions and
restraining orders to prevent an injury from taking place or continuing.
Courts also have power to issue a number of orders, writs, and decrees to
effectuate their judgments. Common writs include

the writ of mandamus, requiring a judge or other public official to
perform a legal duty

the writ of habeas corpus, ordering a party to show cause for holding a
person in custody

the writ of prohibition, ordering a lower court not to take jurisdiction in



a particular case
the writ of certiorari, calling up the record of a lower court proceeding
so that it can be reviewed for error.

The Power of Contempt

Courts can hold in contempt parties who disrupt court proceedings or
refuse to comply with court orders. Criminal contempt is the offense of
engaging in contemptuous behavior in the presence of the court or so close
to the court as to interrupt or hinder the judicial proceedings. In 1968, the
Supreme Court held that criminal contempt is a crime in the ordinary sense
and may be punished by fine, imprisonment, or both.2? Perhaps the most
sensational use of the contempt power in recent memory occurred in 1999
when U.S. District Judge Susan Webber Wright cited President Clinton for
contempt and fined him $100,000. Clinton was cited for giving false,
evasive, and misleading testimony to a federal grand jury investigating
allegations of misconduct by the President.

Civil contempt 1s a sanction imposed to coerce a recalcitrant person—
for example, a “deadbeat dad” who refuses to pay court-ordered support
for his dependents—to obey a court order. A judge may order this
individual to be confined in jail until he agrees to comply. How long may
the individual be held in custody? There 1s no set limit—the standard is
one of “reasonableness” in the context of the situation.

An interesting example of the use of civil contempt took place in
Knoxville, Tennessee, in the early 1990s. An anti-abortion protester was
arrested for criminal trespass after he refused to remain outside the
property of a clinic that performed abortions. At the police station, and
again when he was brought into court, the defendant refused to reveal his
true identity, giving his name only as “Baby John Doe.” A judge held him
in contempt and ordered him jailed until he would cooperate. After several
months the judge relented, noting that he had already served more time
than he could serve if convicted of the trespass.



The Judicial Role

In their high school civics classes, students are taught that “legislatures
make the law and judges interpret the law.” Although this civics lesson i1s
basically true, it represents an oversimplification of the role of the judge.
Trial judges attempt to apply settled and clear principles of law to
particular disputes. Unfortunately, the law 1s not always settled or clear
and often trial judges must choose between conflicting interpretations of
the law. When they make such choices, extra-legal factors may come into
play. Of course, trial judges do not have the final say. Appellate courts
review the interpretations of law rendered by trial courts. Appellate judges
attempt to clarify and settle the law, drawing on legislative intent,
precedent, and tradition. Appellate judges, especially in the courts of last
resort, are inevitably engaged in the process of “saying what the law 1s,” to
paraphrase Chief Justice John Marshall’s opinion in Marbury v.
Madison.2! Because the process of legal interpretation is far from an exact
science, the values, preferences, and biases of individual judges may enter
into the interpretive process. Yet it is important to remember that appellate
courts are all collegial courts, in that decisions are made by panels of
judges and not individuals. Moreover, appellate courts justify their
interpretation of the law by producing written opinions. The process 1s
designed to maximize rationality and minimize subjectivity. Appellate
judges strive for objectivity, even if it is never perfectly achieved.

THE ROLE OF THE CHIEF EXECUTIVE

Chief executives at all levels of government, that is, mayors, governors,
and presidents, play an important role in the American legal system. Chief
executives can 1ssue executive orders based on statutory provisions and, in
some instances, direct constitutional authority. Executive orders have the
force of law—they must be obeyed in the same way that statutes and court
decisions command obedience.

Presidents and governors can also veto bills enacted by their respective
legislatures. For the U.S. Congress and most state legislatures to override a



veto, more than a simple majority vote is required. This ensures that
controversial legislation will not be enacted without a sufficiently strong
consensus in the government.

Presidents and governors play more than a negative role in the
legislative process. They also propose legislation. At the federal level, the
President outlines a legislative agenda in the annual state of the union
speech. Much of the effort expended by the White House on a day-to-day
basis involves trying to persuade Congress to enact this agenda. Much the
same thing happens at the state level.

Executives also perform a critical function in the enforcement of the
law. Legislation and judicial decisions are not self-enforcing. Oftentimes,
the chief executive or other officials within the executive branch are called
upon to carry out the will of courts and legislatures. Of course, in deciding
how to implement statutes and court decisions, executive officials shape
the law as it is applied in concrete circumstances.

PRESIDENTIAL ENFORCEMENT OF JUDICIAL DECISIONS

Cooper v. Aaron

United States Supreme Court
358US. 1,78 8. Ct. 1401, 3 L. Ed. 2d 5 (1958)

Undoubtedly one of the most important decisions of the Supreme Court in
the modern era was Brown v. Board of Education (1954), where the Court
said that states could no longer maintain racially segregated public
schools. That decision touched off a firestorm of controversy in the South.
In Arkansas, the governor called out the National Guard to block the court-
ordered desegregation of Central High School in Little Rock in 1957. After
meeting with President Eisenhower, Governor Orval Faubus withdrew the
Guard, but an angry mob of white citizens attempted to prevent the
African-American students from entering the school. President Eisenhower
then ordered federal troops into Little Rock to enforce the court’s



desegregation order. The extreme situation led the local school board to
petition the federal district court for a delay in the implementation of its
desegregation order. In reviewing the case, the Supreme Court refused to
allow the delay. In an unusual step, the Court produced an opinion co-
authored by all nine justices. The Court reaffirmed its decision in Brown
and rebuked Governor Faubus, reminding him of his duty to uphold the
Constitution. Would the Court have been able to take this position if
President Eisenhower, who had reservations about court-ordered
desegregation, had decided not to send the troops to Little Rock? In using
military force to implement a judicial decision, Eisenhower was
recognizing the authority of the Supreme Court to speak with finality on
matters of constitutional interpretation. However, the ultimate decision to
enforce the Court’s authority belonged to the President. Accordingly,
Cooper v. Aaron 1s more a testament to the importance of the executive
than a bold assertion of judicial power.

OPINION OF THE COURT

COOPER v. AARON
358 U.S. 1, 78 8. Ct. 1401, 3 L. Ed. 2d 5 (1958)

Opinion of the Court by The Chief Justice, Mr. Justice Black, Mr.
Justice Frankfurter, Mr. Justice Douglas, Mr. Justice Burton, Mr.
Justice Clark, Mr. Justice Harlan, Mr. Justice Brennan, and Mr.
Justice Whittaker.

...Article 6 of the Constitution makes the Constitution the “supreme
Law of the Land.”...Chief Justice Marshall...declared in Marbury v.
Madison:...“It 1s emphatically the province and duty of the judicial
department to say what the law 1s.” This decision declared the basic
principle that the federal judiciary is supreme in the exposition of the
law of the Constitution, and that principle has ever since been respected
by this Court and the Country as a permanent and indispensable feature



of our constitutional system....Every state legislator and executive and
judicial officer 1s solemnly committed by oath taken pursuant to Article
6, clause 3, “to support this Constitution.”...

No state legislator or executive or judicial officer can war against the
Constitution without violating his undertaking to support it. Chief
Justice Marshall spoke for a unanimous Court in saying that: “If the
legislatures of the several states may, at will, annul the judgments of the
courts of the United States, and destroy the rights acquired under those
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judgments, the Constitution itself becomes a solemn mockery....”...

REGULATORY AND ADMINISTRATIVE AGENCIES

The modern chief executive sits atop a massive bureaucracy—a panoply of
departments, boards, commissions, and other agencies. These agencies
have various functions. Some are law enforcement agencies that serve to
investigate crimes, apprehend offenders, and assist in their prosecution.
Others are purely administrative agencies—their job 1s to carry out
government programs like social security, Medicaid, or public housing
programs. Still others are regulatory agencies, whose role is to create and
enforce regulations in specific policy areas. They do this by invoking
authority granted to them by the legislature, which has delegated power to
agencies to act as, in effect, miniature legislatures. For example, Congress
has created the Environmental Protection Agency and vested it with the
authority to make and enforce regulations to give specific content to the
Nation’s environmental laws. In making these regulations, EPA and other
regulatory agencies follow a rulemaking procedure outlined by Congress.

Agencies vary not only in their functions but also in their relationship to
the chief executive. Most agencies are located within the major
departments of the executive branch, which means that the President or
governor has a good deal of control over them. Others, called independent
agencies, are freestanding entities over which presidents and governors



have less control. These agencies are typically directed by boards whose
members are appointed for set terms of office and can only be removed for
good cause. Of course, there are mechanisms by which legislative bodies
and chief executives can control the decisions of independent agencies, for
example, through the budgetary process. All of the legal issues pertaining
to the functions and processes of administrative and regulatory agencies
are the subject of administrative law, which is dealt with in some detail in

Chapter 12.
LAW ENFORCEMENT AGENCIES

In the United States today, there are nearly 40,000 law enforcement
agencies. Located within the executive branches of local, state, and federal
governments, these agencies have the power to investigate criminal
activity, to arrest suspects, and to detain arrested persons until their cases
come before the appropriate courts of law. These agencies also play an
important role in gathering evidence that prosecutors use in obtaining
convictions. In addition to officers’ testimony, these agencies provide
arrest reports, statements made by persons who file complaints, witnesses’
identification of perpetrators from lineups or mug shots, and many
different types of forensic evidence obtained from victims or from crime
scenes.

The role of law enforcement agencies goes well beyond investigating
crime, arresting suspects, and assisting prosecutors. Society expects these
agencies to prevent crimes from occurring, which 1s a much more
demanding assignment. It also expects these agencies, especially those at
the local level, to maintain public peace and order, a function that requires
discretion and diplomacy and, when required, force and coercion. And,
increasingly, under the rubric of community-oriented policing, law
enforcement agencies are being viewed as social services agencies that
must provide assistance to people in need and assist in resolving conflicts.

In carrying out their assigned functions, law enforcement agencies are
subject to the limitations of the federal and state constitutions, in particular



those clauses that protect citizens against unreasonable searches and
seizures, arbitrary arrests, prolonged detentions, coerced confessions, and
police brutality (see Chapter 10). In some instances, police misconduct
may constitute a tort (see Chapter 5); in other instances it may even be
criminal (see Chapter 4). In this country we expect law enforcement to
abide by the rule of law even as it enforces the law. Of course, this does
not always happen in practice, but when police violate the law, they, too,
are subject to sanctions. They can be disciplined by internal affairs
authorities within their agencies; they can be subject to civil suit and even
prosecuted for crimes. Such was the case with four Los Angeles police
officers who participated in the beating of Rodney King during an arrest in
1991. Although the officers were acquitted of criminal charges in state
court, a federal grand jury indicted them under the federal civil rights laws.
In 1993, a trial jury returned verdicts of guilty against two of the officers;

the other two were acquitted. The two convicted officers were sentenced to

thirty months in federal prison.22

Federal Agencies

There are more than sixty federal agencies that have law enforcement
authority, including the Environmental Protection Agency, the Internal
Revenue Service, the Bureau of Indian Affairs, the Federal Bureau of
Prisons, the Bureau of Postal Inspection, the Tennessee Valley Authority,
the National Park Service, the U.S. Forest Service, the U.S. Capitol Police,

the U.S. Fish and Wildlife Service, and the U.S. Mint. As of 2008, there
were approximately 12,000 federal law enforcement personnel empowered

to carry firearms and make arrests.>

The U.S. Marshals Service

The oldest federal law enforcement agency 1s the U.S. Marshals Service,
which was established by Congress in 1789. For most of the nineteenth
century, federal marshals were the only law enforcement authorities on the
western frontier. Today, federal marshals are responsible for executing
warrants issued by federal courts, pursuing and arresting federal fugitives,



transporting federal prisoners, and protecting federal judges and witnesses.

The FBI

The Federal Bureau of Investigation is the primary agency empowered
to 1nvestigate violations of federal criminal laws. Located in the
Department of Justice, the FBI is by far the most powerful of the federal
law enforcement agencies, with broad powers to enforce the many
criminal laws adopted by Congress. The FBI is perhaps best known for its
Ten Most Wanted Fugitives program, which was inaugurated by the FBI’s
longtime Director, J. Edgar Hoover, in 1950. In the 1950s, the Ten Most
Wanted list mainly included bank robbers and car thieves. Today, it
features alleged terrorists, serial killers, international drug dealers, and
organized crime kingpins.

Under J. Edgar Hoover, who served as Director from 1924 until his
death 1n 1972, the FBI was often excessive in its zeal to enforce federal
law and protect national security. In the 1950s, the FBI concentrated on the
“Communist menace.” In the 1960s, it turned its attention to the more
radical elements of the antiwar movement. On numerous occasions, the
FBI was accused of exceeding the limits of the law and infringing the
rights of citizens. Today, the FBI operates under tighter legal constraints,
the result of congressional action, judicial decisions, and cultural changes
within the agency itself.

Although its history is somewhat checkered, the FBI generally is
regarded today as embodying the highest standards of professionalism in
the law enforcement community. The FBI currently employs nearly 25,000
people, including more than ten thousand Special Agents spread out over
fifty-six field offices in the United States and twenty-one foreign offices.
The FBI also uses the most sophisticated methods in crime prevention and
investigation. Its crime laboratory even assists state and federal law
enforcement agencies; thus, it figures prominently in the prosecution of
numerous crimes.

The Secret Service



Most students know that the Secret Service protects the President and
Vice President of the United States, their families, presidential candidates,
and visiting heads of state. Many are not aware that the Secret Service also
has an important law enforcement function. Currently located within the
Department of Homeland Security, the Secret Service was created by
Congress in 1865 for the purpose of preventing counterfeiting of paper
money, which had been introduced in this country during the Civil War. It
was not until after the assassination of President Willlam McKinley in
1901 that the Secret Service was assigned the function of protecting the
President. Today, the Secret Service enforces federal laws against forgery
of federal government checks and bonds. It also investigates credit and

debit card fraud, computer fraud, and electronic fund transfer fraud.2

ATF and Federal Gun Control Laws

Another well-known but more controversial federal law enforcement
agency 1s the Bureau of Alcohol, Tobacco, Firearms, and Explosives
(commonly known as the ATF). Located within the Department of
Treasury, the ATF enforces federal laws pertaining to alcohol, tobacco,
guns, and explosives. With respect to alcoholic beverages, the ATF
regulates distilleries, wineries, and breweries as well as importers and
wholesalers. Regarding tobacco, the ATF collects federal excise taxes on
cigarettes and other tobacco products. It also licenses the manufacture and
importation of such products. With regard to firearms, the ATF enforces
the regime of federal gun control laws. It was the exercise of this function
that ultimately led to the catastrophic encounter between the ATF and the
Branch Davidians in Waco, Texas, in April 1993. It was then that many
Americans first became aware of the ATF and its law enforcement
activities. The allegation that tear gas canisters fired by federal agents
started the fire that destroyed the Branch Davidians’ compound and killed
eighty members of their group led to congressional investigations that
basically exonerated federal agents. But the public’s perception of the ATF
was nevertheless marred.

Today, a debate rages in Congress and in the media over the adequacy



of current federal gun control legislation. Advocates of gun control support
tougher and more extensive federal gun laws. Others argue that existing
laws need to be more vigorously enforced. The ATF contends that it needs
more resources to enforce existing laws, but if new laws are passed, the
responsibility for enforcing them will fall on the ATF, regardless of
whether it gets more resources.

Federal Agencies at the Front Line of the War on Drugs

In the 1980s, the federal government declared “war on drugs.” Congress
toughened the criminal laws prohibiting drug offenses; various federal
agencies instituted drug-testing programs for their employees; efforts at
interdiction were stepped up; more money was appropriated to fund
agencies to enforce the drug laws; and a Drug Czar was appointed to
coordinate federal policy and programs. Of course, despite some success in
stemming the tide of illegal drugs flowing into this country and curtailing
the consumption of illicit drugs by the American public, the drug problem
remains an epidemic. Today, many people question the efficacy of the war
on drugs; others lament the increased intrusiveness of law enforcement as
it tries to ferret out drug smugglers, dealers, and users. Still others question
the wisdom of incarcerating drug users along with violent criminals.

At the front lines of the war on drugs is the Drug Enforcement
Administration (DEA), which was established in 1973. Located within the
Department of Justice, the DEA has more than 11,000 special agents and
investigators. Its mission 1s to enforce federal drug laws and provide
assistance to other federal agencies, such as the Immigration and Customs
Enforcement (ICE), as well as state and local authorities involved in the
war on drugs. The DEA’s total budget for the 2014 fiscal year was $2.87

billion.22 In 2012, the DEA made 30,476 domestic arrests.2

ICE and the Battle Against lllegal Immigration

Immigration and Customs Enforcement (ICE), located within the
Department of Homeland Security, 1s responsible for maintaining control
of America’s 8,000-mile-long border, which means apprehending and
deporting those who enter the country illegally. Today, the focus of ICE



attention 1s the prevention of illegal immigration from Mexico, as
Mexicans looking to improve their economic condition have streamed
across the porous southern border in search of employment. ICE is also a
key component of the federal government’s Joint Terrorism Task Force.

State and Local Agencies

All fifty states have their own law enforcement agencies, although the
agencies vary quite a bit in how they are organized. Some states have their
own counterpart to the FBI. For example, the Oklahoma Bureau of
Investigation works with local law enforcement agencies to investigate
crimes. Its criminalistics division provides forensic analysis, including
drug and alcohol testing, toxicology, fingerprints, DNA sampling, and
ballistics. It also serves as the central repository for crime data and
criminal history information. The principal statewide law enforcement
agency in Oklahoma i1s the Highway Patrol, which 1s responsible for
policing all state highways as well as lake and river shorelines. By way of
contrast, Illinois has combined the investigative, enforcement, and forensic
functions into one comprehensive agency: the Illinois State Police. In most
states there are multiple agencies charged with law enforcement in specific
areas such as traffic safety, agricultural importation, casino gambling,
alcoholic beverages, and hunting and fishing.

County Sheriffs

At the local level, we find both county and municipal law enforcement
agencies. Nearly every county in America has a sheriff. The institution of
sheriff dates from the Reign of Alfred the Great in ninth century England.
The kingdom was divided into “shires,” which eventually became
counties. The “shire reeve” was appointed by the King to represent the
King in local affairs. As the English legal system evolved, sheriffs came to
be responsible for arresting and detaining persons accused of crimes,
serving summonses and subpoenas, and maintaining jails and workhouses.
The institution of county sheriff was brought to America by the colonists.
Early on, sheriffs were appointed by governors. In the early nineteenth



century, states made this position elective, as it remains today. In some
areas, particularly the urban Northeast, many of the powers traditionally
exercised by sheriffs have been assumed by state or metropolitan police
forces. However, in the rest of the country, especially in the rural areas,
sheriffs (and their deputies) are the principal law enforcement agents at the
county level.

Municipal Law Enforcement Agencies

The i1dea that a city should have its own professional police force is
generally credited to Sir Robert Peel, who in 1829 persuaded Parliament to
establish a metropolitan police force for the city of London.2! Soon cities
throughout the world emulated London’s example. Today, more than
20,000 cities and towns in the United States have their own police
departments. Local police are charged with enforcing the criminal laws of
their states as well as the ordinances enacted by their municipalities.
Although the county sheriff usually has jurisdiction within the
municipalities of the county, generally the sheriff concentrates
enforcement efforts on those areas outside municipal boundaries.

Traditionally, police officers in America were provided little in the way
of formal job training. In the latter half of the twentieth century, law
enforcement became much more professional. Most states now have
standards for certification of officers based on their completion of training
programs and meeting certain standards. Often, attainment of these
standards 1s the key to promotion. Increasingly, modern police agencies
are seeking candidates who have completed college-level courses in
criminal justice and other social sciences. Some police agencies even
subsidize community-college-level courses for in-service officers.

PROSECUTORIAL AGENCIES

While law enforcement agencies are the “gatekeepers” of the criminal
justice system, prosecutors are central to the administration of criminal
justice. They determine whether to bring charges against suspected



criminals. They have enormous prosecutorial discretion, not only in
determining whether to prosecute but also in determining what charges to
file. Moreover, prosecutors frequently set the tone for plea bargaining and
have a powerful voice in determining the severity of sanctions imposed on
persons convicted of crimes. Accordingly, prosecutors play a crucial role
in the criminal justice system.

The chief prosecutor at the federal level 1s the Attorney General, who
is the head of the Department of Justice. Below the Attorney General are a
number of United States Attorneys, cach responsible for prosecuting
crimes within a particular federal district. The United States Attorneys in
turn have a number of assistants who handle most of the day-to-day
criminal cases brought by the federal government. The Attorney General
and the United States Attorneys are appointed by the President, subject to
the consent of the Senate. The assistant U.S. Attorneys are federal civil
service employees who acquire their positions through a rigorous
application process.

In addition to the regular federal prosecutors, Congress has provided for
the appointment of independent counsel (special prosecutors) in cases
involving alleged misconduct by high government officials. By far the
most infamous such case was the Watergate scandal of 1972-1974, which
resulted 1n the convictions of several high-ranking officials and the
resignation of a president. But there have been numerous cases where,
under congressional direction, a special prosecutor has been appointed.
One of the best-known recent examples of this was the appointment of
former federal judge Kenneth Starr to investigate the Whitewater scandal
that involved close associates of President Bill Clinton and First Lady
Hillary Rodham Clinton. In 1998, Starr alleged, among other things, that
President Clinton had given false and misleading statements to a federal
grand jury. This led to President Clinton’s impeachment by the House of
Representatives, although he was acquitted after trial in the Senate. In the
wake of the Starr investigation, Congress voted not to extend the law
under which Starr was appointed, but Congress could provide for a new
independent counsel at any time.



Each state likewise has its own attorney general and a number of
assistant attorneys general, plus a number of district or state’s attorneys at
the local level. Generally speaking, local prosecutors are elected for set
terms of office. In most states, local prosecutors act autonomously and
possess broad discretionary powers.

Cities and counties also have their own attorneys. These attorneys
sometimes prosecute violations of city and county ordinances, but
increasingly their function is limited to representing their cities or counties
in civil suits and giving legal advice to local councils and officials. These
city and county attorneys generally are appointed by the governing bodies
they represent.

THE LEGAL PROFESSION

As we noted in Chapter 1, the American legal profession has its roots in
English common law practice. In England, trial lawyers were (and are)
called ““barristers,” while attorneys who provided other legal services were
(and are) known as “solicitors.” In the United States, we do not use that
nomenclature, although the distinction between “trial lawyer” and “office
lawyer” remains relevant. Indeed, lawyers in the United States have
become extremely specialized. As in medicine, the general practitioner is
becoming increasingly rare. Lawyers today specialize in torts, estate
planning, taxation, civil rights, contracts, real estate, criminal defense
work, and every other conceivable area of the law.

Legal Education and Admission to the Bar

About half the Framers of the U.S. Constitution were lawyers who “read
law” and served apprenticeships with those who practiced law. A few
states still allow some alternatives to formal study at a law school, but
even where permitted, this option is infrequently exercised. Most
commonly, the path to becoming a lawyer today is to successfully
complete a three-year course from one of the 184 law schools accredited

by the American Bar Association.®® Indeed, all but a few states now



require that to take a bar examination for admission to the practice of law
an applicant must possess a Juris Doctor (J.D.) degree. Prior to the 1960s,
law schools awarded graduates a Bachelor of Laws (LL.B.) degree.

The number of applicants who annually seek admission to law schools
has leveled off somewhat from the vast increase that occurred from the late
1960s to the 1970s, a time of social upheaval when many students were
inspired to channel social and economic changes through law. A
prospective law student must have a four-year college degree and
generally score well on a Law School Aptitude Test (LSAT) and have a
credible grade point average (GPA). Law schools are selective but do not
demand that pre-legal education be in a particular field. Business, history,
political science, and economics have been popular undergraduate majors.
Admission committees often employ various criteria beyond LSAT and
GPA scores to enroll a diverse group. Prior to 1960, women and minority
students represented a very small percentage of law students. Today, they
represent a substantial percentage of the enrollment in most law schools.

Law schools usually require completion of basic courses in contracts,
property, torts, criminal law, civil procedure, constitutional law, legal
research and writing, evidence, and professional responsibility. Electives
are available in fields such as estates and trusts, taxation, administrative
law, and commercial law and often include skills courses in trial and
appellate advocacy and clinical training in client counseling. Some newer
electives are in the fields of environmental, employment discrimination,
eminent domain, and intellectual property law. Classes in alternative
dispute resolution also are becoming increasingly popular.

Since first introduced at the Harvard Law School in the 1870s, the “case
method” has become the principal method of instruction in law schools.
Casebooks today contain not only reported appellate court cases but also
related materials. Professors frequently employ the “Socratic method,”
with students reciting cases and responding to in-depth questions
concerning analysis of a case and its implications in the law. Use of the
Socratic method has declined somewhat in recent years, particularly in
classes beyond basic required courses. In elective courses, many



professors now follow traditional college lecturing and discussion. Most
basic law courses culminate in a written examination requiring a detailed
analysis of hypothetical factual situations with discussion of applicable
rules of law. Many law schools now place an increased emphasis on
clinical and skills training where students learn “to perform like lawyers”
and are graded on their performance rather than on written examination.

The Organized Bar

Although we do not use the term “barrister” in the United States, we do
refer to licensed attorneys as having been “admitted to the bar.” State laws
govern the admission requirements and require passage of a written bar
examination before an applicant can be admitted to practice in a particular
state. Usually, the highest court in the state has oversight of the bar
admission policies and requires a thorough check of the applicant’s
background. Successful applicants take an oath to support the federal and
state constitution and adhere to the ethical requirements of being a lawyer.

Some states have a unified bar that has been delegated authority to
regulate the profession, usually under the oversight of the state’s highest
court. One who practices law 1n the state must be a dues-paying member of
the state bar association. Dues furnish the administrative support for
activities relating to disciplinary measures and continuing legal education.
In some instances, however, a unified bar has used its funds to pay for
lobbying to secure legislation favorable to causes advocated by bar
leadership. Some members have disagreed with positions taken by unified
bar associations, and in 1990 their disagreement came into sharp focus
when the U.S. Supreme Court ruled that a bar member cannot be forced to
pay dues to support political and ideological activities with which a
lawyer-member disagrees.>? In other states, bar association membership is
optional. In either instance, lawyers usually form voluntary bar
associations at the local level to further their social and professional
contacts, to foster continuing legal education, and to provide legal
assistance to the poor.

Being admitted to the bar in one state does not permit a lawyer to



practice in another state. Nevertheless, a lawyer usually can be admitted to
practice in another state on a limited basis when accompanied by a lawyer
admitted 1n that state. Admission to the practice of law 1n a state does not
carry with it admission to practice in a federal court. Instead each federal
trial and appellate court has its own requirements. These requirements are
largely administrative, but in some instances an oral examination is given.

Prior to 1975, bar associations often adopted minimum fee schedules
designed to limit “cost-cutting practitioners” that established lawyers
deemed to be unethical. In 1975, the Supreme Court turned a deaf ear to

such contentions and held that enforcement of a mandatory minimum fee

schedule violated antitrust laws.&Y

Specialization and Certification

The law has grown exceedingly complex, and the practice of law has
become quite competitive. These factors have led to extensive advertising
—especially when coupled with the Supreme Court’s 1977 ruling that the
First Amendment protects a lawyer’s right to engage in commercial
speech.®! Furthermore, advertising fosters specialization, and this in turn
has led to the certification of lawyers who practice in particular areas.
Certification 1s generally conferred by a state bar organization under the
oversight of the state’s highest court. It is achieved by having practiced in
a given area for a stated period of time and by having successfully
completed a written examination of the law and procedures applicable to
that area of the law. Board-certified attorneys are deemed to have special
knowledge and skill in their area of certification. Certification enables a
lawyer to publicly announce his or her competency in a given field.
Usually, one who is certified must fulfill certain practice requirements and
complete a number of continuing legal education courses in order to be
periodically recertified.

Paralegals
Lawyers have long placed great responsibilities on their legal secretaries,
who often acquire considerable experience in assisting with the drafting of



legal documents and with the preparation of cases for settlement or trial.
With the increased specialization of the legal profession, in recent years
the paralegal (sometimes referred to as a legal assistant) has come on the
legal scene to work in conjunction with the attorney and the legal
secretary. A paralegal is one who has been educated in basic legal studies
and trained to assist attorneys in drafting legal documents and in preparing
cases. The duties and responsibilities of a paralegal depend on the practice
of the lawyer being assisted. For example, lawyers who specialize in
handling personal injury cases often rely on paralegals to prepare
suggested drafts of interrogatories to opposing parties, to assemble medical
reports, and to keep track of a client’s expenses that may be eligible for
reimbursement. In real estate practice, a paralegal may obtain appraisals
and title insurance commitments, handle property insurance transfers, draft
routine legal documents for review by the lawyer, and prepare closing
statements for transactions. Paralegal institutes now train individuals to
become professionals and, in some instances, use this text for instruction
in basic principles of law. In addition to the examples given, in probate,
employment discrimination, criminal law, and other specialized areas, the
paralegal has become an established professional in the delivery of legal
Services.

Finding a Lawyer

Although more than two-thirds of lawyers engage in private practice, a
prospective client often finds 1t difficult to select a lawyer to serve the
client’s needs. Telephone books and local bar directories carry names and
increasingly indicate a lawyer’s area of practice. Yet, as is the case in
selecting a physician, one often must depend on a referral. Historically,
advertising by lawyers was prohibited, and many members of the legal
profession are disdainful of advertising, believing it to be unprofessional.
Nonetheless, truthful advertising is permitted and can enable a prospective
client to become informed about the qualifications and areas of practice of
lawyers without the necessity of making repetitive calls to law offices. In
some instances, membership organizations, prepaid legal insurance, and



group legal plans assist in making referrals.

LIMITATIONS ON ATTORNEY SOLICITATION

Florida Bar v. Went For It, Inc.

United States Supreme Court
SI15US. 618, 115S. Ct. 2371, 132 L. Ed. 2d 541 (1995)

To practice law in Florida, an attorney must be a member of the Florida
Bar and must abide by its rules of professional responsibility. One of these
rules forbids personal injury lawyers from mailing solicitations to victims
and their relatives for one month after an accident or disaster. G. Stewart
McHenry, who operated an attorney referral service called Went For It,
Inc., filed suit in federal district court challenging the Bar’s prohibition as
a violation of the First Amendment. Reviewing the case on certiorari, the
Supreme Court rejected the challenge. Writing for a sharply divided Court,
Justice Sandra Day O’Connor recognized that the Florida Bar had
“substantial interest both in protecting injured Floridians from invasive
conduct by lawyers and in preventing the erosion of confidence in the
profession that such repeated invasions have engendered.” Writing for the
four dissenters, Justice Anthony Kennedy observed that lawyers “who
communicate their willingness to assist potential clients are engaged in
speech protected by the First and Fourteenth Amendments.” In his view,
the Court’s decision “undercuts this guarantee in an important class of
cases and unsettles leading First Amendment precedents, at the expense of
those victims most in need of legal assistance.”

Some states have lawyer referral services whereby lawyers agree to hold
a brief initial conference with a client for a modest fee. During the
conference, the client can arrange either to go forward with that lawyer or
to receive a referral to one who practices in a specialized field. Still, the
most common method of selection of a lawyer is probably based on a
recommendation by a friend, business associate, fellow employee, or



organization.

Legal Assistance for Indigent Persons

In most areas, bar associations have established legal aid offices to assist
persons of limited means in obtaining legal advice. Congress has also
provided limited federal funds for such assistance, and state and local
agencies, including bar associations, often assist in funding these offices.
These offices often employ staff lawyers, and in many areas law students
assist as interns. In many instances, a legal aid office will refer a case to a
practicing attorney who agrees to handle a case on a pro bono (for benefit
of the public) basis without charge to the client. Of course, indigent
criminal defendants are furnished legal counsel, a topic we examine in

Chapter 10.

Professional Responsibility

Professional responsibility of lawyers has become a major issue. Lawyers
are regulated by codes of professional conduct often patterned after the
Model Code of Professional Conduct promulgated by the American Bar
Association (ABA), a voluntary association of lawyers. The Model Code
has no legal effect because the ABA is a private organization, but many
state legislatures and the highest court of the states have adopted the ABA
Model Code with some variations. Because lawyers are deemed to be
“officers of the court,” judges exercise inherent power to discipline them
and even hold them 1n contempt of court for violations of ethical standards
in the conduct of litigation.

Among the ethical concerns these codes of professional responsibility
address are standards to be abided by lawyers concerning their duties to

charge reasonable fees (often with limitations on contingency fees)
provide a client competent representation

act with reasonable diligence in handling a client’s interests

be loyal to the client

keep the client advised of the progress of legal matters undertaken



avoid conflicts of interest
exercise candor in dealings with courts and agencies.

Bar associations customarily provide a mechanism for clients to file a
grievance against an attorney whom the client believes to have violated the
standards of professional responsibility. Grievances that have merit result
in disciplinary action that ranges from a reprimand to suspension or
disbarment. Moreover, a client may institute a malpractice suit against an
attorney for misconduct or negligence in handling legal matters. If
successful, the client may recover damages. Many attorneys carry liability
insurance to protect both the client and lawyer. Finally, some bar
associations have established client security funds to reimburse a client
who suffers a financial loss due to a lawyer’s misconduct.

The Changing Profession

In the latter half of the twentieth century, the legal profession in the United
States experienced rapid growth. Indeed, the prevailing attitude among the
mass public today is that there are too many lawyers. In 1951, there were
about 220,000 lawyers in the United States, but by 2012 that number had
increased to more than 1.2 million.®2 To put this in perspective, in 1951
there was one lawyer per 700 people; more recently, the ratio
approximates one per 300.%22 With one lawyer for every twenty-four
persons, Washington, D.C., has the highest density of lawyers in the

country.®? In contrast, Arkansas has the lowest density of lawyers with one

for every 556 persons.®

The demographics of the legal profession also have changed, especially
with regard to gender. In 1951, there were about 5,500 female lawyers in
the United States—Iess than 3 percent of the profession. By 1980, females
constituted 8 percent of the profession, but by 2005 their representation

had grown to 30 percent.®® In the 1950s, it was common for law school
classes to be all-male. However, by the 2011-2012 academic year, 47

percent of law students were female.®? And, it is not uncommon today for



women to outnumber men in law school classes.?® The legal “fraternity” is
rapidly vanishing and is being replaced by a more diverse profession—one
that 1s more representative of the population it serves.

THE ADVERSARIAL SYSTEM OF JUSTICE

The American court system follows the historic adversarial system this
nation inherited from the English common law. Unlike the system that
prevails in civil law countries (see Chapter 1), the adversarial system
separates the function of gathering evidence from the judge’s role in
pretrial and trial processes. The theory of the common law approach 1s that
a Judge’s not having participated in the investigative process assures the
parties that their case will be heard before a neutral decision-maker.

In the adversary process, the competing parties develop the evidence
through investigation. Parties, usually through their lawyers, present their
evidence and arguments in support of their positions and seek to
demonstrate the weakness of the other side of the case. This affords each
party an opportunity to have a lawyer-conducted examination and cross-
examination of witnesses, as well as challenges to the evidence and
arguments presented by the opposing side. An important aspect of the
adversarial system is the development of detailed procedural rules that a
judge must apply impartially irrespective of the merits of a party’s case.

Juries

Juries are not a necessary part of the legal system in civil law countries
(see Chapter 1); however, in some civil law countries lay judges assist the
professional judge in the decision-making processes. And although a jury
1s not essential to the functioning of the adversarial system, in America it
1s a vital component of the system. Juries are deeply rooted in Anglo-
American tradition. In the late eighteenth century, William Blackstone
called the jury a “strong barrier between the liberties of the people and the
prerogative of the crown.” &2 Today, Americans continue to regard the jury
as an important check on government. Even so, some Americans find



frustration in the inconvenience of jury duty, and others are occasionally
outraged by jury verdicts that seem unjust or even inexplicable. Famous
examples of such instances include O.J. Simpson’s 1995 acquittal on
double murder charges, and Casey Anthony’s 2011 acquittal on charges
related to the death of her daughter. Nevertheless, support for the
institution of the jury remains strong.

In America, juries are selected from a cross-section of the adult
community without regard to educational attainments. Thus, a college
professor may be seated next to an elementary school dropout. To ensure
an impartial jury, parties have the right to challenge jurors as to their basic
qualifications to render a fair and impartial verdict. Although a prospective
juror 1s not usually disqualified for having heard or read about a case, a
juror who has formed an opinion about a pending case or who may have an
interest in the litigation will be disqualified from serving. Juries decide the
facts in a case and must apply the law as instructed by the presiding judge.
Historically, a juror was not permitted to ask questions, only to hear the
evidence presented. The trend is to allow jurors to ask the presiding judge
to have lawyers pose their questions to a witness. Where this is permitted,
the judge has broad discretion in such matters. We explain the juror
selection process and jurors’ functions in the decision-making process in
later chapters.

Trial Procedures

We also explain the procedures in civil and criminal trials in later chapters.
Many of these adversary processes, such as depositions and other
discovery matters, occur during pretrial phases of litigation, but for now it
is helpful to become acquainted with the basic steps at trial.

1. Opening Statements: The plaintiff’s attorney or the prosecutor and
the defendant’s attorney outline their theories of the case and the
evidence to be presented.

2. Direct Examination by Plaintiff or Prosecutor: The plaintiff’s
attorney or prosecutor questions witnesses and presents



documentary and physical evidence.

3. Cross-Examination by Defense: The defendant’s attorney may
cross-examine the plaintiff’s or prosecutor’s witnesses in an
attempt to discredit their testimony.

4. Motions by Defense: The judge rules on any defense motions to
dismiss the plaintiff’s case or to grant acquittal and discharge the
defendant.

5. Direct Examination by Defense: The defendant’s attorney proceeds
along the lines outlined 1n 2 above.

6. Cross-Examination by the Plaintiff or Prosecutor: The plaintiff or
prosecutor proceeds as outlined in 3 above.

7. Closing Arguments: The plaintiff or prosecutor and the defense
attorney present their closing arguments summarizing the evidence
and seeking to persuade the jury (or the court in a non-jury trial) of
their respective positions.

8. Jury Instructions: In a jury trial, the court instructs the jury as to the
law applicable to the case and their responsibilities in arriving at a
verdict.

9. Verdict and Judgment: The jury, returns its verdict and the court
subsequently enters a judgment in favor of the prevailing party in a
civil case or enters a judgment of conviction and proceeds to
sentence the defendant or to discharge the defendant if acquitted.
In a non-jury case, the court makes a disposition of the case and
enters judgment accordingly.

ALTERNATIVE DISPUTE RESOLUTION

Courts and regulatory agencies represent traditional means of formal
conflict resolution. They focus on adjudicatory forms of dispute resolution.
With the increased involvement of government in the lives of individuals
and businesses and the diminished role of informal dispute resolution in
the family and religious institutions, many have seen a need for fair,



efficient, economical, yet informal means of dispute resolution. These
alternative methods of dispute resolution take several forms, some
voluntary and some involuntary.

Private arbitration is a voluntary method of dispute resolution. It has
historic roots. In an effort to ward off any possible litigation, President
George Washington included an arbitration clause in his will to the effect
that any disputes be decided “by three intelligent and impartial men known
for their probity and good understanding.” 2 Today, many construction,
employment, and brokerage agreements include provisions requiring
arbitration of any dispute arising out of the contract. Parties select an
arbitrator or a panel of three arbitrators, usually persons who have
experience in the area of the dispute. Each party has an opportunity to
present various forms of proof, including live witnesses. The proceedings
are usually private and the procedure 1s informal, with participants
agreeing to be bound by the decision of the arbitrators. Judicial review is
generally limited to issues of misconduct of the arbitrators.

To speed the resolution of court cases, a number of jurisdictions have
recently adopted court-ordered arbitration. Usually, neither party is
bound to accept the results; however, the court may impose sanctions on a
party who has rejected the results of arbitration and then fails to obtain a
more satisfactory result in court.

Negotiation remains the primary tool of alternative dispute resolution
not involving adjudicatory procedures. Negotiation frequently takes place
without court supervision. In other instances, it may be a means of settling
pending litigation before trial. Much civil litigation is resolved through
some form of negotiation undertaken by lawyers who are trained in
evaluating the merits of positions taken by parties.

Mediation has become the most popular form of alternative dispute
resolution. It is a process whereby a neutral third party acts as a facilitator
in an informal and non-adversarial process to assist the disputants in
reaching a mutually agreeable settlement. Some jurisdictions have
mediation training programs and prescribe competency and ethical
standards for mediators. Mediation may take place irrespective of pending



litigation, but most mediation occurs while litigation i1s pending. The
mediator encourages parties to communicate freely with the understanding
that communications are confidential and statements made cannot be used
in court proceedings. The mediator will point out problems incident to
ecach party’s position, often in private conference with a party and that
party’s counsel. Voluntary mediators often serve in small claims courts to
assist litigants, most of whom are not represented by counsel.

In family law disputes, personal injury cases, and other major legal
controversies parties often agree to mediation. The parties select and pay
the fees of a mediator, which may be based on the mediator’s expertise in
a given field. Experienced lawyers are frequently called upon to serve as
mediators. Legal counsel often represents parties, but the procedure
remains informal. In some situations, a court will order the parties to
mediate a pending case and will appoint the mediator.

The ability of legal counsel to successfully negotiate becomes a key
factor in mediation. Much of mediation proceeds on a “give and take”
basis. It has the advantage of allowing parties to fashion an agreement with
more flexibility than can often be obtained in court. Where agreement is
reached, it 1s reduced to writing and signed by the parties and mediator. In
cases where litigation is pending, the agreement generally is filed with the
court and enforced as a resolution of the dispute. In family law matters, the
court usually determines if the agreement 1s in the best interests of the
parties where minor children are involved.

Although arbitration and mediation are more popular, other forms of
alternative dispute resolution include a mini-trial or summary jury trial. In
a mini-trial, the parties present their proofs in a summary manner in a
private proceeding with the expectation that they can agree on a decision
proposed by the advisor. In a summary jury trial, each side in a litigated
case presents a summary of that party’s case to a mock jury under relaxed
rules of evidence and procedure; the jury then renders an advisory verdict
that 1s nonbinding but often accepted by the parties.

CONCLUSION




The American legal system is extremely complicated, due in large part to
federalism: the division of political and legal authority among one national
government and fifty state governments. No two sets of state laws are
identical. Even where states have emulated laws of other states, there are
likely to be nuances. Further, no two state court systems are exactly alike.
Even those that are superficially similar are likely to have significant
jurisdictional, procedural, and administrative differences. And, of course,
the federal system is quite unique in many respects.

The American legal system depends on the contributions of many
different actors, most notably the legislators who write statutes, the chief
executives and other executive officials who enforce them, and the judges
who apply them to specific cases. The system also depends on litigants,
people who are willing to subject their disputes to courts of law for orderly
and peaceful resolution, as well as the lawyers who help litigants navigate
a legal maze that can be, at times, maddening. But there are many other
actors who are essential to the functioning of the legal system, including
legislative staffers, law clerks, research aides, bailiffs, sheriffs, jurors,
stenographers, police officers, customs agents, postal inspectors, marshals,
constables, corrections officers, secretaries, paralegals, and many more.
Ultimately, though, the American legal system depends on the faith and
support of average Americans who are asked to believe that our legal
system represents a sincere effort to achieve the rule of law in this country.

SUMMARY OF KEY CONCEPTS

American government is complicated because it is a federal system with
powers shared between national and state office holders. At the federal
level, lawmaking 1s primarily a legislative function performed by elected
members of the U.S. Senate and House of Representatives. At the state
level, elected legislatures perform this function.

Federal and state judicial systems interpret the laws and sometimes fill



in gaps by “making law.” Federal District Courts are trial courts; the U.S.
Courts of Appeals perform appellate review. State courts are structured
similarly, with trial and appellate courts. The U.S. Supreme Court sits at
the apex of the judicial system. Its jurisdiction is almost entirely
discretionary, but its judgments, particularly those determining the
constitutionality of federal and state laws, vitally affect the entire legal
system. The President, with consent of the U.S. Senate, appoints judges of
most federal courts for life; state court judges come into office by election
or by various means of appointment.

Each level of government has an executive department. At the national
level, the President performs this function; at the state level, the governor
does. At local levels, a mayor or commission chair serves as executive.
The executive branch of each level of government functions largely
through various regulatory and administrative agencies. Law enforcement
agencies operate at the federal, state, and local levels, as do prosecutorial
offices.

Lawyers serve as advocates in criminal and civil court proceedings in
our adversary system of justice, which in many instances relies on juries to
determine guilt and innocence in criminal cases and awards in civil cases.
In addition, lawyers serve as counselors on the law, advising clients on a
variety of legal matters. They operate within an American legal system
that 1s based on adversary practice. Despite this contextual framework,
today many citizens rely on negotiation, arbitration, and mediation as
alternative dispute resolution processes.
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QUESTIONS FOR THOUGHT AND DISCUSSION

1. When seeking to determine the status of a federal or state law, what
advantage is gained by consulting a set of annotated statutes?

2. What i1s meant by the term “police power” as it relates to state
legislatures?

3. Why did the United States Congress never adopt the English common
law?

4. What is the difference between the “delegate” and “trustee” models of
representation? If you were elected to your state legislature, which of
these models would you espouse? Why?

5. Why do we have separate state and federal court systems?

6. Which mode of selecting appellate judges makes more sense,
gubernatorial appointment or popular election? How does the
Missouri Plan combine elements of both?

7. Is the President required to enforce a decision of the U.S. Supreme



Court that the President believes to be contrary to the U.S.
Constitution?

8. When 1s mediation a more desirable method of dispute resolution in a
civil case than to seek recourse through a jury in a trial court?

9. What are the basic procedural steps in a civil or criminal trial?

10. Explain the concept of a “unified bar.” What advantages or
disadvantages do you find in the unified bar concept?

11. The Supreme Court has interpreted the First Amendment to the U.S.
Constitution to permit attorneys to advertise their services in the print,
radio, and television media and on the Internet. What, if any,
restrictions should be placed on the content of such advertising?
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administrative law
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alternative dispute resolution
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civil contempt
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mediation

Missouri Plan

negotiation

opinions

original jurisdiction
oversight

paralegal

plea bargaining

police power

professional responsibility
prosecutorial discretion
prosecutors

regulatory agencies
restraining orders

rules of practice

rules of procedure

Secret Service

session laws

sheriff

state supreme court

state’s attorneys

Tax Court

tort claims

trial

trial courts

trustees

unified bar

Uniform Code of Military Justice
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writ of certiorari

writ of habeas corpus
writ of mandamus
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CONSTTTUTIONAL LAW 3

LEARNING OBJECTIVES

This chapter should enable the student to understand:

the concept of judicial review and interpretive powers of courts
legislative functions based on constitutionally enumerated and implied
powers

the means by which executive powers have been expanded

the principle of separation of powers and the related system of checks
and balances and the principle of federalism

the ways in which the U.S. Constitution protects civil rights and liberties
the significance of the Fourteenth Amendment provisions and the
judicial interpretations of “due process of law’ and “equal protection of
the laws”
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INTRODUCTION

The federal government and each of the fifty state governments are based
on written constitutions. Each of these constitutions sets forth the structure
and powers of government as well as the rights of citizens. The term
“constitutional law” refers to the judicial interpretation of these
constitutions in the context of legal disputes. These disputes arise in both
state and federal courts. Each of the fifty states has its own court system,
which 1s responsible for interpreting its own state constitution and, in some
instances, the federal constitution. Because of the variations in state
constitutional law, this chapter focuses on federal constitutional law. It is
important to understand, however, that because the federal constitution i1s
the “supreme law of the land,” state constitutions (as well as statutes and
local ordinances) must conform to the principles of the U.S. Constitution.
All federal courts interpret the U.S. Constitution, but because the U.S.
Supreme Court sits at the apex of the federal judicial hierarchy, the
Supreme Court 1s the most important developer of constitutional law.

Constitutional law has two basic components: the institutional
component and the civil rights/civil liberties component. The former



component embraces issues of congressional, presidential, and judicial
power as well as questions of state versus national authority and problems
of interstate relations. The latter component involves claims of personal
freedom and legal and political equality, usually asserted in opposition to
exercises of governmental power.

JUDICIAL REVIEW

In 1ts most general sense, judicial review refers to the authority of a court
of law to review a particular legal 1ssue. In constitutional law, the term has
more specific meaning. It refers to the power of courts to declare
government actions invalid if the actions are determined to be contrary to
constitutional principles. The U.S. Constitution does not explicitly grant
the power of judicial review. However, in Marbury v. Madison (1803),1
the Supreme Court assumed the power to strike down unconstitutional

federal statutes. Later, the Court extended the scope of judicial review to

encompass executive actions? as well as state statutes.? Today, all actions

of government, from the conduct of police officers on the street to orders
issued by the President, are subject to judicial review. Judicial review has
become a bedrock principle of the American legal and political systems. It
is generally regarded as essential to preserve the ideal of constitutional
supremacy.

Constitutional Interpretation

The exercise of judicial review requires courts to interpret the
Constitution. Whenever possible, courts rely on the plain meaning of the
text, but the meaning of many constitutional provisions is not self-evident.
Accordingly, courts often seek to discern the intentions of the Framers of
the Constitution. In determining original intent, courts often rely on the
debate that took place during the Constitutional Convention in 1787. They
also look to essays by James Madison, Alexander Hamilton, and John Jay
written during the debate over ratification of the Constitution and later
published as The Federalist Papers.



OPINION OF THE COURT

MARBURY v. MADISON
1 Cranch (5 U.S,) 137, 2 L. Ed. 60 (1803)

Mr. Chief Justice Marshall delivered the opinion of the Court.

... The Constitution is either a superior paramount law, unchangeable by
ordinary means, or it is on a level with ordinary legislative acts, and,
like other acts, is alterable when the legislature shall please to alter it. If
the former part of the alternative be true, then a legislative act, contrary
to the Constitution, 1s not law; if the latter part be true, then written
constitutions are absurd attempts, on the part of the people, to limit a
power, 1n its own nature, illimitable.

Certainly, all those who have framed written constitutions
contemplate them as forming the fundamental and paramount law of the
nation, and consequently, the theory of every such government must be,
that an act of the legislature, repugnant to the Constitution, is void....

If an act of the legislature, repugnant to the Constitution, is void,
does it notwithstanding its invalidity, bind the courts, and oblige them
to give 1t effect? Or, in other words, though 1t be not law, does it
constitute a rule as operative as if it was a law? This would be to
overthrow, in fact, what was established in theory; and would seem, at
first view, an absurdity too gross to be insisted on....

It 1s, emphatically, the province and duty of the judicial department,
to say what the law 1s. Those who apply the rule to particular cases,
must of necessity expound and interpret that rule. If two laws conflict
with each other, the courts must decide on the operation of each.

So, if a law be in opposition to the Constitution; if both the law and
the Constitution apply to a particular case, so that the court must either
decide that case, conformable to the law, disregarding the Constitution;
or conformable to the Constitution, disregarding the law; the court must
determine which of these conflicting rules governs the case: this is of



the very essence of judicial duty....

However, the doctrine of original intent is not universally accepted.
Many judges and commentators believe that the intentions of the Framers
are impossible to discern on a number of issues. Others argue that original
intent, even if knowable, should not control contemporary constitutional
decision making. These commentators extol the virtues of the living
Constitution, whose meaning evolves according to what Justice Oliver
Wendell Holmes called the “felt necessities” of the times. The Supreme
Court has never resolved the issue of constitutional interpretation. Rather,
the Court’s numerous decisions reflect an ongoing debate over how the
eighteenth century Constitution should be applied to contemporary
circumstances.

Precedent

In the common law tradition, courts rely on precedent, which means that
they generally follow what courts have said and done in the past. This
doctrine of stare decisis, which literally means “to stand by things
decided,” applies to constitutional law as well. Courts tend to interpret
provisions of the Constitution in the same fashion that they have been
interpreted by courts in previous cases. But the doctrine of precedent is by
no means absolute, and courts will at times overturn or abandon precedent
in constitutional cases. As the Supreme Court has observed,

Adhering to precedent “is usually the wise policy, because in most matters it is more
important that the applicable rule of law be settled than it be settled right.”...
Nevertheless, when governing decisions are unworkable or are badly reasoned, “this
Court has never felt constrained to follow precedent.”...Stare decisis is not an inexorable
command; rather, it “is a principle of policy and not a mechanical formula of adherence to
the latest decision.”...This is particularly true in constitutional cases, because in such

cases “correction through legislative action is practically impossible.” 4

Perhaps the best-known example of a long-standing precedent that was
later overturned is the Supreme Court’s decision in Plessy v. Ferguson



(1896).2 In Plessy, the Court upheld a Louisiana law that required racial
segregation on passenger trains. The statute was merely one of many such
“Jim Crow laws” that were common in the American South well into the
twentieth century. The law was challenged as a violation of the Fourteenth
Amendment, which forbids states from denying equal protection of the
laws to persons within their jurisdiction. Under the pretense that
segregation was not inherently unequal, the Supreme Court found no
violation of equal protection and upheld the statute. Thus, the “separate but
equal” doctrine became the law of the land. Fifty-eight years later, in the

landmark case of Brown v. Board of Education (1954),% the Supreme
Court repudiated the “separate but equal” doctrine in the context of public
education. In later decisions during the 1950s and 1960s, the Court would
abolish the separate but equal doctrine altogether.

Limiting Doctrines

Because judicial review is inherently counter-majoritarian, and because the
exercise of judicial review can produce intense political conflict, courts
tend to be cautious in exercising this authority. This caution i1s often
referred to as judicial self-restraint, whereas the absence of caution is
dubbed judicial activism. Judicial self-restraint 1s manifested in a number
of doctrines limiting the exercise of judicial review. Judicial activism
consists largely in ignoring or circumventing these limiting doctrines.

Perhaps the most fundamental limiting doctrine is the presumption of
constitutionality. Under this doctrine, courts will presume a challenged
statute or governmental action is valid until it is demonstrated otherwise.
In other words, the party bringing the constitutional challenge carries the
burden of persuasion. This doctrine is based on an appreciation for the
counter-majoritarian character of judicial review and a fundamental
respect for the legislative bodies in a democratic system. However, the
Supreme Court has modified the doctrine of presumptive constitutionality
with respect to laws discriminating against citizens on grounds of race or
national origin. Such laws are now viewed as inherently suspect and are

subjected to strict judicial scrutiny.! Similarly, laws abridging



fundamental rights such as freedom of speech are not afforded the
traditional presumption of validity either.?

Another fundamental limiting doctrine is that of standing. A party
seeking judicial review of a law must have standing to challenge that law,
which means that the operation of the law must produce a substantial
injury to the rights of the party seeking review. For example, a federal
taxpayer who believes that a particular federal program 1s unconstitutional
does not normally have standing to challenge the law on which the
program is based.? Yet a person who is prosecuted criminally under an
arguably unconstitutional statute certainly has standing to challenge that
statute.l? In many instances, one who is likely to be prosecuted or whose
activities are chilled or deterred by the existence of a statute can bring a
civil suit seeking to enjoin enforcement of the law. Such was the case in
Roe v. Wade (1973),1 where a woman facing an unwanted pregnancy
brought suit in federal court to challenge the constitutionality of a Texas
law criminalizing most abortions. The Supreme Court’s decision to strike
down the Texas law, and thus effectively legalize abortion throughout the
country, was perhaps the most controversial exercise of judicial review 1n
the modern age.

In a concurring opinion in Ashwander v. Tennessee Valley Authority

(1936),12 Associate Justice Louis D. Brandeis set forth the basic limiting
doctrines observed by courts in the exercise of judicial review:

1. The Court will not pass upon the constitutionality of legislation in a
friendly, nonadversary, proceeding, declining because to decide
such questions “is legitimate only in the last resort, and as a
necessity in the determination of real, earnest, and vital
controversy between individuals. It never was the thought that, by
means of a friendly suit, a party beaten in the legislature could
transfer to the courts an inquiry as to the constitutionality of the
legislative act.”

2. The Court will not “anticipate a question of constitutional law in
advance of the necessity of deciding it.”



3. The Court will not “formulate a rule of constitutional law broader
than 1s required by the precise facts to which it is to be applied.”

4. The Court will not pass upon a constitutional question although
properly presented by the record, if there is also present some other
ground upon which the case may be disposed of....Thus, if a case
can be decided on either of two grounds, one involving a
constitutional question, the other a question of statutory
construction or general law, the Court will decide only the latter.

5. The Court will not pass upon the validity of a statute upon
complaint of one who fails to show that he is injured by its
operation.

6. The Court will not pass upon the constitutionality of a statute at the
instance of one who has availed himself of its benefits.

7. “When the validity of an act of the Congress 1s drawn in question,
and even 1f a serious doubt of constitutionality is raised, it is a
cardinal principle that this Court will first ascertain whether a
construction of the statute is fairly possible by which the question
may be avoided.”

The so-called Ashwander rules obviously limit the exercise of judicial
review and, accordingly, reduce the potential for political conflict flowing
from an ill-advised or untimely use of judicial power. Yet it must be
pointed out that the Ashwander rules are frequently honored in the breach.
In the modern era, courts tend to be less cautious in their exercise of
judicial review. Under Chief Justice Earl Warren (1954-1969), the Court
was particularly active in its use of judicial review. The Warren Court
rendered numerous decisions that contradicted public opinion and aroused
the 1re of politicians at all levels of government. Of course, because the
courts function within the constitutional system of checks and balances,
there are a number of external constraints on judicial power. These
constraints prevent the courts from straying too far from mainstream
opinion.



Restriction of the Court’s Jurisdiction

The Supreme Court’s original jurisdiction is fixed by Article III of the
Constitution. Marbury v. Madison made clear that Congress may not alter
the Court’s original jurisdiction. Congress may, however, authorize lower
federal courts to share the Court’s original jurisdiction. The Supreme
Court’s appellate jurisdiction 1s another matter. Article III indicates that
the Court “...shall have appellate Jurisdiction, both as to Law and Fact,
with such Exceptions, and under such Regulations as the Congress shall
make.”

On only one occasion has Congress significantly limited the appellate
jurisdiction of the Supreme Court. It happened during the turbulent
Reconstruction period that followed the Civil War. Congress restricted the
Court’s appellate jurisdiction in a certain category of cases to prevent the
Court from ruling on the constitutionality of the Reconstruction program.
In Ex Parte McCardle (1869), the Court acquiesced in the curtailment of

its jurisdiction, thus buttressing congressional control of the Court.13

Congress has, on several occasions, debated limitations on the Supreme
Court’s appellate jurisdiction. In the late 1950s, there was a movement in
Congress to deny the Supreme Court appellate jurisdiction in cases
involving national security, a reaction to Warren Court decisions
protecting the rights of suspected Communists. Although the major

legislative proposals were narrowly defeated, the Court retreated from

some of its most controversial decisions.14

Does Ex Parte McCardle suggest that Congress could completely
abolish the Court’s appellate jurisdiction? Whatever the answer might
have been in 1869, the answer today would certainly be “no.” It 1s highly
unlikely that Congress would ever undertake such a radical measure, but if
it did, the Supreme Court would almost certainly declare the act invalid.
Because the Court’s major decision-making role is a function of its
appellate jurisdiction, any serious curtailment of that jurisdiction would in
effect deny the Court the ability to perform its essential function in the
constitutional system.



In the early 1980s, a flurry of activity in Congress was aimed at
restricting Supreme Court jurisdiction to hear appeals in cases dealing with
abortion and school prayer. A number of proposals surfaced, but none
were adopted. The constitutionality of such proposals is open to question,
in that they might be construed as undermining the Court’s ability to
protect fundamental constitutional rights. The question remains academic,
though, because Congress has not enacted such a restriction on the Court.
Denial of jurisdiction as a limiting strategy depends greatly on the
substantive 1ssue-area involved, what the Court has done in the area thus
far, and what it is likely to do in the future. As retaliation against the Court
for one controversial decision, the curtailment of appellate jurisdiction is
not likely to be an effective strategy.

Constitutional Amendment

From time to time Congress will attempt to overturn, evade, or modify a
Supreme Court decision through the enactment of legislation. The Court
will generally not permit this, as it reserves to itself the final word in

matters of constitutional interpretation.l> The only conclusive means of
overruling a Supreme Court or any federal court decision is through
adoption of a constitutional amendment. If Congress disapproves of a
particular judicial decision, it may be able to override that decision through
a simple statute, but only if the decision was based on statutory
interpretation. It is much more difficult to override a federal court decision
that 1s based on the United States Constitution. Congress alone cannot do
so. Ever since Marbury v. Madison, our system of government has
conceded to the courts the power to authoritatively interpret the Nation’s
charter. A Supreme Court decision interpreting the Constitution is
therefore final unless and until one of two things occurs. First, the Court
may overrule itself in a later case. This has happened numerous times
historically. The only other way to overturn a constitutional decision of the
Supreme Court is through constitutional amendment. This is not easily
done, since Article V of the Constitution prescribes a two-thirds majority
in both houses of Congress followed by ratification by three-fourths of the



states. Yet on at least four occasions in our history specific Supreme Court

decisions have been overturned in this manner.1°

Over the years, numerous unsuccessful attempts have been made to
overrule Supreme Court decisions through constitutional amendments. In
1983, an amendment providing that “[t]he right to an abortion is not
secured by this Constitution,” obviously aimed at Roe v. Wade, failed to
pass the Senate by only one vote. The most recent example of a proposed
constitutional amendment aimed at a Supreme Court decision dealt with
the emotional public 1ssue of flag burning. In 1989, the Court held that
burning the American flag as part of a public protest was a form of
symbolic speech protected by the First Amendment.lZ Many, including
President George H. W. Bush, called on Congress to overrule the Court.
Congress considered an amendment that read, “The Congress and the
States shall have power to prohibit the physical desecration of the flag of
the United States.” Votes were taken in both houses, but neither achieved
the necessary two-thirds majority. As recently as 1997, the U.S. House of
Representatives passed another proposed constitutional amendment
designed to overrule the Court’s flag-burning decisions. But this measure
was not approved by the requisite two-thirds vote in the Senate.

The Appointment Power as a Check on the Courts

As we discussed in Chapter 2, all federal judges are appointed by the
President subject to the consent of the Senate. Normally, the Senate
consents to presidential judicial appointments with a minimum of
controversy. However, Senatorial approval is by no means automatic,
especially when the opposing political party controls the Senate. The
shared presidential/Senatorial power of appointing federal judges is an
important means of influencing the judiciary. For example, President
Richard Nixon made a significant impact on the Supreme Court and on
American constitutional law through his appointment of four justices.
During the 1968 presidential campaign, Nixon criticized the Warren
Court’s decisions, especially in the criminal law area, and promised to
appoint ‘“strict constructionists” to the bench. President Nixon’s first




appointment came in 1969 when Warren E. Burger was selected to
succeed Earl Warren as Chief Justice. Nixon would appoint three more
justices to the Court: Lewis Powell, Harry Blackmun, and William
Rehnquist (who was elevated to Chief Justice by President Reagan in
1986). The four Nixon appointments had a moderating influence on the
Supreme Court and set the stage for the emergence of the more
conservative Rehnquist Court in the 1980s. This shows how the
appointment process provides an indirect democratic control on the courts,
ensuring that judicial interpretation of the Constitution will not move too
far from a national consensus.

Presidents can, however, temporarily avoid the need to acquire
Senatorial approval of nominations; this 1s accomplished through a process
called “recess appointment.” Article 2, Section II of the U.S. Constitution
sanctions this mechanism, and specifically allows the president to “fill up
all Vacancies that may arise during the Recess of the Senate.” Therefore, if
the Senate is in a recess—during a holiday break, for example—the
president ostensibly can fill a government position through a unilateral act.
Even so, recess appointments must be confirmed in the Senate by the end
of the next congressional session. President Eisenhower actually used this
power to appoint three justices to the Supreme Court of the United States:
William Brennan, Potter Stewart, and Earl Warren—all of whom were
subsequently confirmed when the Senate reconvened.

On June 26, 2014, 1n a case called National Labor Relations Board v.
Noel Canning, the Court put some limitations on the president’s ability to
use recess appointments. In reviewing three Obama appointments to
executive branch positions, the Court declared that the Senate determines
when it 1s officially in recess—not the president. In fact, Justice Breyer’s
majority opinion bluntly declared: “The Senate 1s in session when it says it
is.” 18 More specifically, in the case at hand, Republican senators had
claimed to keep the Senate “open” during a holiday break by having a
single Senator appear at the Senate chamber to call to order a session that
might have lasted for mere minutes (at most). The Supreme Court’s
decision indicated that such activity was enough to consider the Senate



“open,” and thus is tantamount to a recognition that one Senator can
effectively block recess appointments. Ultimately, although this case
concerned nominations to executive branch positions, the Court’s ruling
will have implications for a president’s ability to fill subsequent judicial
vacancies via the recess appointment power.

LEGISLATIVE POWER

Having discussed the power of judicial review and its exercise under the
system of checks and balances, we turn now to the substance of
constitutional law, beginning with the interpretation of Article I, which
defines the legislative power. Article I, Section 1 of the Constitution
provides that “[a]ll legislative powers herein granted shall be vested in a
Congress of the United States, which shall consist of a Senate and a House
of Representatives.” Article I delineates the composition of both houses of
Congress, indicates minimal requirements for members, specifies how
members are to be chosen, grants broad authority to each house to
determine its own procedures, and extends certain privileges to members
of Congress. Article I also defines the legislative powers of Congress,
although grants of congressional authority are even found elsewhere in the
Constitution.

Enumerated Powers

Most of the enumerated powers of Congress are located in Article I,
Section 8, which consists of seventeen brief paragraphs enumerating
specific powers followed by a general clause permitting Congress to
“make all laws which shall be necessary and proper for carrying into
Execution the foregoing powers, and all other powers vested by this
Constitution in the Government of the United States....” The powers
enumerated in Article I, Section 8 authorize Congress to lay and collect
taxes, borrow money, regulate commerce among the states, control
immigration and naturalization, regulate bankruptcy, coin money, fix
standards of weights and measures, establish post offices and post roads,



grant patents and copyrights, establish tribunals “inferior to the Supreme
Court,” declare war, raise and support an army and a navy, regulate the
militia when called into service, and perform other more restricted
functions.

In reading Article I, Section 8, one will note that, although Congress is
empowered to “provide for the common defense and general welfare of the
United States,” there i1s no general grant of police power to Congress.
Consequently, the power to make any and all laws deemed necessary for
the protection of the public health, safety, welfare, and morals 1s reserved
to the states under the Tenth Amendment. Yet Congress exercises
substantial legislative power by linking laws to the specific powers
contained in Section 8. For example, Congress i1s not empowered to
prohibit prostitution per se, but it can make it a crime to transport persons
across state lines for “immoral purposes” by drawing on its broad power to
regulate “commerce among the states.” 12 Over the years, the power to
regulate interstate commerce has been invoked to justify a wide range of
federal legislation, including laws relating to telecommunications, the
natural environment, civil rights, and organized crime. One 1s tempted to
argue that Congress has effectively acquired a police power through its
reliance on the Commerce Clause and the courts’ willingness to interpret
the Clause liberally.

However, in 1995, the Supreme Court held that the Commerce Clause is
not boundless and does not confer a general police power on Congress. In
United States v. Lopez, the Court struck down a federal law making it a
crime to possess a firearm in close proximity to a school.2’ Noting that
most states already had similar prohibitions, the Court held that the mere
act of possessing a firearm was not sufficiently related to interstate
commerce to permit Congress to reach this activity. In a similar vein, the
Court in United States v. Morrison (2000) struck down the Violence
Against Women Act of 1994 on the ground that Congress had exceeded its

power under the Commerce Clause.?! And in National Federation of
Independent Business v. Sebelius (2012), the Court said that the Commerce
Clause does not empower Congress to require Americans to purchase



health insurance (although the Court ultimately upheld this mandate by
relying on Congress’ broad taxing power).22 Despite the Supreme Court’s
opinions in Lopez, Morrison, and Sebelius, Congress’s powers under the
Commerce Clause remain broad and formidable.

THE SUPREME COURT RULES ON “OBAMACARE”

National Federation of Independent Business v. Sebelius

United States Supreme Court
567 U.S., 132 8. Ct. 2566, 183 L. Ed. 2d 450 (2012)

Although Congress’ legislative powers are very broad, they are not
without limits. A test of those limits came when Congress enacted the
Patient Protection and Affordable Care Act of 2010. Embodying President
Barack Obama’s campaign promise to reform the nation’s health care
system, the Act sought to expand health insurance coverage to millions of
uninsured Americans. The complicated bill, which spanned some 2,700
pages, expanded eligibility for Medicaid, the nation’s health care system
for the poor, prohibited insurance companies from rejecting applicants
based on pre-existing medical conditions, and allowed children to remain
on their parents’ health insurance plans until age 26. Most controversially,
the law mandated that all Americans obtain health insurance, either
through the marketplace or a government program. Those who failed to
obtain the required insurance would pay a fine. The idea was to bring all
Americans, including the young and healthy ones, into the risk pool and
thereby reduce costs for insurers and, ultimately, the insured.

Conservatives and Republicans railed against the new law, which they
referred to caustically as “Obamacare,” claiming that it represented
nothing short of a government takeover of the nation’s health care system.
President Obama eventually embraced the term “Obamacare,” and said
that the law shows “the President cares.” By June of 2012, Obamacare had
become a major issue in the 2012 presidential election. It also had become



a major constitutional question for the judiciary.

The mandate that individuals obtain health care coverage was at the
heart of a case that came before the U.S. Supreme Court in the spring of
2012. The government defended the mandate as a regulation of interstate
commerce under Article I, Section 8 of the Constitution. On the other side,
those challenging the mandate, including the National Federation of
Independent Business, argued that it was an unprecedented exercise of
federal power and transcended regulation of commerce. On June 28, 2012,
the U.S. Supreme Court announced its decision in National Federation of
Independent Business v. Sebelius. To many people’s surprise, the Court
upheld the mandate, not as a regulation of commerce, but rather as an
exercise of Congress’ broad taxing power.

President Obama hailed the Court’s decision, which upheld his signature
legislative achievement, while Republicans vowed to seek repeal of the
entire law by Congress. The deciding vote in National Federation of
Independent Business v. Sebelius was cast by Chief Justice John Roberts,
who also wrote the majority opinion. In a long opinion, Roberts rejected
the 1dea that the mandate could be construed as a regulation of interstate
commerce, but nevertheless concluded that the “requirement that certain
individuals pay a financial penalty for not obtaining health insurance may
reasonably be characterized as a tax.” He also noted that “[bJecause the
Constitution permits such a tax, it i1s not our role to forbid it, or to pass
upon its wisdom or fairness.” Justices Antonin Scalia, Anthony Kennedy,
Samuel Alito, and Clarence Thomas dissented, observed that the “holding
that the Individual Mandate is a tax raises a difficult constitutional
question... that the Court resolves with inadequate deliberation.”

The fact that Chief Justice Roberts, a Republican appointed to the Court
by President George W. Bush, cast the deciding vote upholding the
Affordable Care Act helped reinforce the idea that the Supreme Court is
supposed to transcend partisan politics in its interpretation of the laws and
the Constitution.



OPINION OF THE COURT

McCULLOCH v. MARYLAND
4 Wheat. (17 U.S.) 316, 4 L. Ed. 579 (1819)

Mr. Chief Justice Marshall delivered the opinion of the Court.

...We admit, as all must admit, that the powers of the government are
limited, and that its limits are not to be transcended. But we think the
sound construction of the Constitution must allow to the national
legislature that discretion, with respect to the means by which the
powers it confers are to be carried into execution, which will enable the
body to perform the high duties assigned to it, in the manner most
beneficial to the people. Let the end be legitimate, let it be within the
scope of the Constitution, and all means which are appropriate, which
are plainly adapted to that end, which are not prohibited, but consist
with the letter and spirit of the Constitution, are constitutional.

...Should Congress, in the execution of its powers, adopt measures
which are prohibited by the Constitution; or should Congress, under the
pretext of executing its powers pass laws for the accomplishment of
objects not entrusted to the government, it would become the painful
duty of this tribunal, should a case requiring such a decision come
before it, to say that such an act was not the law of the land. But where
the law 1s not prohibited, and 1s really calculated to effect any of the
objects entrusted to the government, to undertake here to inquire into
the degree of its necessity, would be to pass the line which
circumscribes the judicial department, and to tread on legislative
ground. This court disclaims all pretensions to such a power....

Implied Powers

It 1s obvious that Congress today exercises far more powers than are
specifically enumerated in the Constitution. Over the years, the American



people have come to expect, even demand, as much. Yet arguably,
Congress has remained within the scope of powers delegated to it by the
Constitution. The linchpin of this argument 1s the Necessary and Proper
Clause (Article I, Section 8, clause 18) and the related doctrine of implied
powers. In fact, the Necessary and Proper Clause 1s today, along with the
Commerce, Taxing, and Spending Clauses, one of the key sources of
congressional power.

The doctrine of implied powers was firmly established in the landmark
case of McCulloch v. Maryland (1819).22 The doctrine holds that Congress
may enact laws that are reasonably related to its enumerated powers, as
long as Congress does not violate a specific prohibition of the
Constitution. Under the doctrine of implied powers, scarcely any area
exists in which Congress is absolutely barred from acting, since most
problems have a conceivable relationship to the broad powers and
objectives contained in the Constitution.

Congress has many sources of constitutional authority. Some of these
are quite explicit, as the list of enumerated powers in Article I, Section 8
makes clear. Others are implicit, open-ended, and subject to no complete
or conclusive definition. These implied powers are fully recognized in the
Necessary and Proper Clause and in the enforcement provisions of several
constitutional amendments, most notably the Thirteenth, Fourteenth, and
Fifteenth. Within this broad range of explicit and implicit powers,
Congress has ample latitude to address the major problems, needs, and
goals of the Nation, as perceived by succeeding generations of Americans
during two centuries of constitutional history.

The Power to Investigate

Although legislation is Congress’s principal function, oversight of the
executive branch is also an important responsibility of Congress. To this
end, congressional committees conduct investigations in which they hold
hearings and call witnesses to testify. Sometimes these investigations have
been great public events, such as the Watergate hearings of 1973 and 1974,
which led to the demise of the Nixon presidency. Quite often, these



ivestigations have led to significant changes in public policy. However,
Article T makes no mention of Congress’s having the power to
investigate. In 1881, the Supreme Court confronted this problem.2? It held
that the power of Congress to investigate 1s a necessary auxiliary of the
legislative function. Yet the implied power to investigate 1s not unlimited.
It must be exercised only in relation to potential legislation. Of course,
today, there are few areas in which Congress may not potentially legislate;
thus, there are few areas off limits to congressional investigation. Still, an

investigation purely for its own sake is subject to judicial challenge.?

EXECUTIVE POWER

Article II, Section 1 of the Constitution provides that the “executive power
shall be vested in a President of the United States.” Sections 2 and 3
enumerate specific powers granted to the President. These include
authority to appoint judges and ambassadors, veto legislation, call
Congress into special session, grant pardons, and serve as commander-in-
chief of the armed forces. Each of these designated powers is obviously a
part of executive power, but that general term 1s not defined in Article II.
Thus, 1t 1s debatable whether the opening statement of Article I was
intended to be merely a summary of powers later enumerated in the Article
or, as Alexander Hamilton argued, an independent grant of power to the
President.

For the most part, Hamilton’s argument has prevailed, as the Supreme
Court generally has acquiesced in the expansion of executive authority
beyond the powers enumerated in Article II. It would be naive to expect
the Court to stem the flow of power into the executive branch, given the
fundamental economic, social, technological, and military needs that have
led to concentration of power in the presidency. There are cases in which
the Court has invalidated particular exercises of executive power—for

example, the Steel Seizure Case in 195229 and the Watergate Tapes

Decision of 1974,2 but the overall trend has been to legitimize broad
presidential power as the Supreme Court did in 1936 when it placed its



stamp of approval on presidential primacy in the realm of foreign affairs,
referring to the President as the “sole organ of the federal government in

the field of international relations.” 28

War Powers

Perhaps the most contentious aspect of presidential power 1s the power to
make war. The Constitution recognizes the President as commander-in-
chief, but it does not define this term. The prevailing understanding of the
term at the time the Constitution was ratified was that the President would
be “first among generals, first among admirals™ during a war that Congress
had declared. Few thought that the power of commander-in-chief included
the power to make war absent prior congressional authorization. But
presidents going back to Thomas Jefferson have asserted the power to use
limited military force abroad prior to approval from Congress. In The Prize
Cases (1863),%2 the Supreme Court lent credence to this position when it
upheld President Lincoln’s order imposing a naval blockade on southern
ports at the outset of the Civil War. Congress never declared war on the
South, because to do so would have been a de facto recognition of the
Confederacy as a sovereign government.

The modern tendency has been for presidents to conduct major wars
based on resolutions authorizing the use of force rather than full
declarations of war. In fact, the last declared war was World War II. For
example, President George H.W. Bush won congressional approval before
launching operation Desert Storm in 1991. Similarly, George W. Bush
obtained congressional authorization before commencing operation Iraqi
Freedom in 2003. As the latter operation evolved into an ongoing military
occupation and counter-insurgency, public support for the enterprise
declined, leading many in Congress to call for the termination of funds to
support the operation. This illustrates why the power of the purse is
Congress’s most effective means of controlling a President’s ability to
sustain a long war effort in the face of public disapproval.



IS EXECUTIVE PRIVILEGE ABSOLUTE?

United States v. Nixon

United States Supreme Court
418 U.S. 904, 94 S. Ct. 3193, 41 L. Ed. 2d 1152 (1974)

This case stems from President Nixon’s refusal to comply with a subpoena
duces tecum (an order to produce documents or other physical evidence)
obtained by Watergate Special Prosecutor Leon Jaworski. The subpoena
directed President Nixon to produce the infamous Watergate Tapes on
which were recorded conversations that took place in the Oval Office
between President Nixon and his advisers. In refusing to honor the
subpoena, President Nixon argued that the tapes were protected by
executive privilege. Indeed, the President’s counsel asserted that executive
privilege 1s absolute and not subject to subpoena. The United States
District Court for the District of Columbia, which had issued the subpoena,
rejected the President’s arguments and ordered him to produce the tapes.
The President appealed to the Court of Appeals, but before the Circuit
Court could act the Supreme Court granted Leon Jaworski’s petition for
certiorari, citing great public importance of the matter and the need for
prompt resolution of the conflict. On the merits, the Supreme Court ruled
in favor of the Special Prosecutor. Writing for a unanimous Court, Chief
Justice Warren E. Burger (a Nixon appointee) concluded that “when the
ground for asserting privilege as to subpoenaed materials sought for use in
a criminal trial is based only on the generalized interest in confidentiality,
it cannot prevail over the fundamental demands of due process of law in
the fair administration of criminal justice.” President Nixon reluctantly
complied with the Supreme Court’s decision, surrendered the
incriminating tapes, and resigned as President. United States v. Nixon
generally 1s regarded as a vindication of the rule of law over political
power and a fundamental reaffirmation of our constitutional democracy.

In passing the Gulf of Tonkin Resolution in 1964, Congress authorized



the President to use military force to defend the government of South
Vietnam from Communist North Vietnam and the Viet Cong guerillas. Of
course, the Vietnam War expanded far beyond anything envisioned by
Congress 1n 1964. Unhappy with the conduct of the Vietnam War by the
Johnson and Nixon administrations, Congress in 1973 enacted the War
Powers Resolution, which attempted to control presidential action in this
area. The Act contained a provision allowing Congress to veto presidential
deployments of military forces into combat situations abroad. Although
some critics, including several presidents, have questioned the
constitutionality of the War Powers Resolution, the Act has never been
subjected to judicial review. To some extent, this is because the Act’s
principal component, the veto provision, has never been acted upon. It is
also true that the federal courts tend to stay away from controversies
between Congress and the Executive, especially when they involve
questions of war and peace.

SEPARATION OF POWERS

The Constitution allocates the legislative, executive, and judicial functions
of the national government to separate branches. Moreover, each branch
has the means to resist encroachments and to check excesses by the other
branches. The Framers of the Constitution viewed the constitutional
principle of separation of powers and the related system of checks and
balances as essential to the maintenance of limited government and,
ultimately, individual liberty. As James Madison observed in The
Federalist No. 47, “The accumulation of all powers, legislative, executive,
and judiciary, in the same hands...may justly be pronounced the very
definition of tyranny.”

Of course, the separation of powers is not absolute, and the courts have
on many occasions recognized exceptions to the principle. But in general
the following rules apply. Congress may not exercise the appointment

power, for that power is reserved to the President.! Congress may not
invest itself, its members, or its agents with executive power.2! Nor can



Congress delegate wholesale legislative power to the executive branch.32
However, as long as Congress ‘“shall lay down by legislative act an
intelligible principle to which the person or body authorized to [exercise
the delegated power] 1s directed to conform, such legislative action 1s not a
forbidden delegation of legislative power.” 23 In the modern era, the
Supreme Court has tended to be somewhat permissive in applying this
principle, which has facilitated substantial delegations of power to federal
regulatory agencies. The Court has observed that “in our increasingly
complex society, replete with ever changing and more technical problems,
Congress simply cannot do its job absent an ability to delegate power

under broad general directives.” 24

One of the more difficult separation of powers issues came to the

Supreme Court in 1988. Morrison v. Olson? tested the constitutionality of
the independent counsel provisions of the Ethics in Government Act of

1978.3% A legacy of the Watergate scandal, this Act allowed for the
appointment of an independent counsel to investigate and, if appropriate,
prosecute certain high-ranking government officials for violations of
federal criminal laws. The issue before the Court was whether the
appointment of the independent counsel could be vested in a panel of
federal judges rather than the President. The Court upheld the provision,
saying that “we do not think that the Act ‘impermissibly undermine[s]’ the
powers of the Executive Branch...or ‘disrupts the proper balance between
the coordinate branches [by] prevent[ing] the Executive Branch from
accomplishing 1its constitutionally assigned functions’....” Dissenting,
Justice Scalia observed that “the President’s constitutionally assigned
duties include complete control over investigation and prosecution of
violations of the law....” In Scalia’s view, vesting the appointment of the
independent counsel in the courts deprived the President of such control.

The competing views expressed in Morrison v. Olson were especially
interesting in light of the 1994 appointment of Kenneth Starr to investigate
allegations of misconduct by President Clinton. This investigation led to
President Clinton’s impeachment by the House of Representatives in
1998. Like federal judges, presidents can be removed from office upon



conviction of “high crimes and misdemeanors.” President Clinton was
charged with perjury and obstruction of justice but was acquitted by the
Senate 1n early 1999. Later that year, Congress decided not to renew the
independent counsel statute under which Starr was appointed.

FEDERALISM

Separation of powers is one of the two basic structural characteristics of
the American constitutional system, the other being federalism. In a
federal system, power 1s divided between a central government and a set of
regional governments. A unitary system, by contrast, vests all authority in
the central government. In the American context, federalism refers to the
division of power between the national government on the one hand and
the state and local governments on the other. In the American system of
federalism, both the national government and the states are sovereign
entities. Each of the fifty states has the right to exist; none can be done
away with by the national government. Each of the fifty states has its own
constitution and its own machinery of government—its own legislature,
executive branch, and court system. Ultimately, each state has the
authority to govern its citizenry, as long as it does so in a way that
conforms to the U.S. Constitution.

Historically, the states preceded the Nation as political communities.
After the Revolutionary War, citizens thought of themselves primarily as
Virginians, New Yorkers, Rhode Islanders, and so forth, and only
secondarily as Americans. The Articles of Confederation, under which
this country was governed between the end of the Revolution and the time
the Constitution was ratified in 1788, created a loose confederation of
states held together by a weak central government. The Framers of the
Constitution of 1787 sought to create an effective but limited national
government. Still, during the debate over ratification, critics charged that
the new national government might become too powerful and intrude on
the rights of the states. Thus, the Tenth Amendment was adopted in 1789,
and reserved to the states all powers not delegated to the national



government.

In the early days of the Republic, the national government played a
fairly limited role. As that role began to expand, conflicts emerged
between the national government and the states. Under Chief Justice John

Marshall (1801-1835), the Supreme Court established the doctrine that
state policies may not contravene policies of the national government,

assuming the latter are consistent with the Constitution.2! This doctrine of
national supremacy 1s based on the Supremacy Clause of Article VI,
paragraph 2 of the Constitution, which states:

“This Constitution, and the Laws of the United States which shall be made in Pursuance
thereof; and all Treaties made, or which shall be made, under the Authority of the United
States, shall be the supreme Law of the Land; and the Judges in every State shall be
bound thereby, any Thing in the Constitution or Laws of any State to the Contrary
notwithstanding.”

The opposing doctrine, that states could “nullify” actions of the federal
government they believed to be unconstitutional, was first proposed by
Thomas Jefferson in the Kentucky Resolution of 1798. Although the
doctrine of nullification failed to find support in the Supreme Court, it was
extended in the mid-nineteenth century by southern states that claimed the
right to secede from the Union. In Texas v. White (1869), handed down
four years after General Robert E. Lee’s surrender at Appomattox, the
Supreme Court rejected the idea that states could secede from the Union.

The Civil War, the Industrial Revolution, the Great Depression, and two
world wars had a profound impact on American political culture. In the
twentieth century, people came to think of themselves first and foremost as
Americans. Increasingly, they looked to the national government to solve
problems the state and local governments could not, or would not, address.
This cultural change produced a corresponding change in constitutional
law. Whereas in the late nineteenth and early twentieth centuries the
Supreme Court adopted a conservative model known as dual

federalism,® in the wake of the Great Depression the Court embraced a
more progressive model of federalism in which the national government

was clearly recognized as the paramount authority.?



CAN THE FEDERAL GOVERNMENT COMMAND LOCAL
OFFICIALS TO IMPLEMENT A FEDERAL GUN CONTROL
PROGRAM?

Printz v. United States

United States Supreme Court
521 U.S. 898, 117 S. Ct. 2365, 138 L. Ed. 2d 914 (1997)

The Supreme Court struck a blow to congressional power by invalidating a
provision of the Brady Handgun Violence Prevention Act. The offending
provision required local law enforcement officials to perform background
checks on prospective handgun purchasers. According to Justice Scalia’s
opinion for the sharply divided Court, this provision violated “the very
principle of separate state sovereignty,” which Scalia characterized as “one
of the Constitution’s structural protections of liberty.” The Printz decision
suggests that Congress cannot require state and local officials to assist in
the administration of federal programs. Of course, there are many joint
federal-state programs, but most of them involve voluntary cooperation by
the states.

Over the two centuries since the republic was founded, the relationship
between the national government and the states has changed dramatically.
Today, there 1s no question of the dominance of the national government
in most areas of policymaking. There 1s also considerable interaction
between federal and state agencies, an arrangement often referred to as
cooperative federalism. In the contemporary age, the federal government
often uses its superior fiscal resources to prod the states into adopting
policies they might not otherwise adopt. A good example of this sort of
coercive federalism was Congress’s decision in the early 1980s to force
the states to raise the legal drinking age to twenty-one by threatening to cut

off badly needed federal highway funds.?? Despite clear federal



dominance, states remain viable actors in the political system. And the
courts continue to take the concept of federalism seriously.! Thus, as a
constitutional principle, federalism retains considerable vitality.

CIVIL RIGHTS AND LIBERTIES

One of the principal objectives of the U.S. Constitution, as stated in its
preamble, i1s “to secure the Blessings of Liberty to ourselves and our
Posterity.” The Framers of the Constitution thus recognized the protection
of individual liberty as a fundamental goal of constitutional government.
The Framers sought to protect liberty by creating a system of government
that would be inherently restricted in power, hence limited in its ability to
transgress the rights of the individual. However, the original Constitution
contained few explicit protections of individual rights. This was not
because the Framers did not value rights but rather because they thought it
unnecessary to deal with them explicitly. Significantly, most of the state
constitutions adopted during the American Revolution contained fairly
detailed bills of rights placing limits on state and local governments. The
Framers did not anticipate the growth of a pervasive national government
and thus did not regard the extensive enumeration of individual rights in
the federal Constitution as critical. They did, however, recognize a few
important safeguards in the original Constitution, most notably the
limitation on prosecution of treason, the guarantee of habeas corpus, and
the prohibition against bills of attainder and ex post facto laws.

Circumscribing the Crime of Treason

At common law, the offense of high treason included plotting to kill or
overthrow the King, making war against the King, or giving aid to the
enemies of the Crown. In some instances, mere words were deemed
sufficient wrongful acts to allow for conviction of high treason. Indeed, in
one seventeenth century case, a writer was convicted of treason for
suggesting that the King should be accountable to his subjects. Prior to the
American Revolution, the Crown accused some supporters of American



independence of treason. Consequently, the Framers of the Constitution
believed that the crime of treason needed to be defined more narrowly.
Thus, they provided in Article III, Section 3 that:

(1) Treason against the United States, shall consist only in levying
War against them, or in adhering to their Enemies, giving them
Aid and Comfort. No Person shall be convicted of Treason
unless on the Testimony of two Witnesses to the same overt Act,
or on Confession in open Court.

(2) The Congress shall have Power to declare the Punishment of
Treason, but no Attainder of Treason shall work Corruption of
Blood, or Forfeiture except during the Life of the Person
attainted.

Habeas Corpus

Article I, Section 9 of the Constitution states, “[T]he privilege of the Writ
of Habeas Corpus shall not be suspended, unless when in Cases of
Invasion or Rebellion the public Safety may require it.” Grounded in
English common law, the writ of habeas corpus gives effect to the all-
important right of the individual not to be held in unlawful custody.
Specifically, habeas corpus enables a court to review a custodial situation
and order the release of an individual who is being held in custody
illegally. While the right has many applications, the most common is in the
criminal context where an individual is held in custody but denied due

process of law.#2 Indeed, the writ of habeas corpus is an important and
controversial element of modern criminal procedure (see Chapter 10).

The scope of federal habeas corpus became a hotly contested issue
under the war on terrorism launched after the horrendous attacks of 9-11-
2001. Hundreds of “enemy aliens” captured in Afghanistan and elsewhere
were incarcerated at the American naval base at Guantanamo Bay, Cuba.
Under an executive order issued by President George W. Bush, these
detainees were to be tried by military tribunals. Moreover, the government



took the position that the detainees were beyond the reach of federal
habeas corpus review. In a series of decisions, the Supreme Court held

otherwise.®2 What some observers saw as a defeat for national security,
others saw as a victory for the rule of law.

Ex Post Facto Laws and Bills of Attainder

The Constitution also prohibited both Congress and the state legislatures
from adopting ex post facto laws and bills of attainder.** Ex post facto
laws are laws passed after the occurrence of an act that alter the legal
status or consequences of that act. A bill of attainder i1s a legislative act
that imposes punishment upon a person without benefit of a trial in a court
of law. The English Parliament had, often at the king’s behest, passed ex
post facto laws subjecting people to punishment for acts that were not
illegal when performed. Parliament had also adopted bills of attainder
imposing punishments on individuals without granting them the benefit of
trial by jury. The common law did not prohibit ex post facto laws or bills
of attainder, nor did the English Bill of Rights of 1689. The Framers of the
American Constitution decided that Congress would not be permitted to
foster such abuses.

Article I, Section 9 of the Constitution prohibits Congress from passing
ex post facto laws. Article I, Section 10 imposes the same prohibition on
state legislatures. The ex post facto clauses apply to criminal but not to
civil laws.®2 For an act to be invalidated as an ex post facto law, two key
elements must exist. First, the act must be retroactive—it must apply to
events that occurred before its passage. Second, it must seriously
disadvantage the accused, not merely by changes in procedure but also by
means that render conviction more likely or punishment more severe.

Judicial decisions relying on the Ex Post Facto Clauses are uncommon

today. However, in Carmell v. Texas (2000),%° the Supreme Court reversed
a series of sexual assault convictions on ex post facto grounds. The
assaults had occurred in 1991 and 1992, when under Texas law a
defendant could not be convicted merely on the testimony of the victim
unless the victim was under age fourteen. At the time of Carmell’s alleged



assaults, the victim was fourteen or fifteen. The law was later amended to
extend this “child victim exception” to victims under eighteen years old.
Carmell was convicted under the amended law, which the Supreme Court
held to be an impermissible ex post facto law.

Article I, Sections 9 and 10 also prohibit Congress and the states,
respectively, from adopting bills of attainder. After the Civil War, the
Supreme Court struck down a federal statute forbidding attorneys from
practicing before federal courts unless they took an oath that they had not
supported the Confederacy.? The Court also invalidated a provision of the
Missourt Constitution that required a similar oath of all persons who
wished to be employed in a variety of occupations, including the
ministry.?® The Court found that these laws violated both the bill of
attainder and ex post facto provisions of Article I.

Since World War II, the Supreme Court has declared only two acts of
Congress 1nvalid as bills of attainder. The first instance was United States

v. Lovett (1946),2 in which the Court struck down a measure that
prohibited three named federal employees from receiving compensation
from the government. The three individuals had been branded by the
House Committee on Un-American Activities as “subversives.” The Court
said that legislative acts “that apply either to named individuals or to easily
ascertainable members of a group in such a way as to inflict punishment
on them without a judicial trial are bills of attainder prohibited by the
Constitution.” In United States v. Brown (1965), the Court invalidated a
law that prohibited members of the Communist party from serving as
officers in trade unions, saying that “legislative acts, no matter what their
form, that apply either to named individuals or to easily ascertainable
members of a group in such a way as to inflict punishment on them

without a judicial trial are bills of attainder prohibited by the Constitution.”
50

The Contract Clause

One of the principal motivations behind the Constitutional Convention of
1787 was the desire to secure overriding legal protection for contracts.



Thus, Article I, Section 10 prohibits states from passing laws “impairing
the obligation of contracts.” The Contract Clause must be included among
the provisions of the original Constitution that protect individual rights—
in this case, the right of individuals to be free from governmental
interference with their contractual relationships. By protecting contracts,
Article I, Section 10 performed an important function in the early years of
American economic development. Historically, the Contract Clause was an
important source of litigation in the federal courts. In modern times, it is
seldom interpreted to impose significant limits on the states in the field of
economic regulation, especially when states are responding to economic
emergencies. For example, during the Great Depression the Supreme
Court upheld a Minnesota law that postponed foreclosures on real estate
mortgages, observing that “the reservation of the reasonable exercise of

the protective power of the state is read into all contracts.” 21

Adoption of the Bill of Rights

The omission of a bill of rights from the original Constitution was
regarded as a major defect by numerous critics and even threatened to
derail ratification in some states. Thomas Jefferson, who had not
participated in the Constitutional Convention due to his diplomatic duties
in France, was among the most influential critics. In a letter to his close
friend James Madison, Jefferson argued, “You must specify your liberties,
and put them down on paper.” Madison, the acknowledged father of the
Constitution, thought it unwise and unnecessary to enumerate individual
rights, but Jefferson’s view eventually prevailed. Honoring a “gentlemen’s
agreement” designed to secure ratification of the Constitution in several
key states, the First Congress considered a proposed bill of rights drafted
by Madison. Madison’s original bill of rights called for limitations on the
states as well as the federal government, but this proposal was defeated by
states’ rights advocates in Congress. The Bill of Rights was adopted by
Congress in September 1789 and was ratified in November 1791.

The Bill of Rights was adopted as a set of limitations on the new federal
government; it was not intended to apply to the states.22 Accordingly,



citizens had to look to their respective state constitutions and state courts
for protection against actions of their state governments. That changed
beginning in the late nineteenth century, as the Supreme Court held that
various provisions of the Bill of Rights were applicable to the states as
well. Today, virtually all of the provisions of the Bill of Rights apply with
equal force to all levels of government. (To learn how this was
accomplished, see the discussion of the Fourteenth Amendment below.)

The First Amendment: Freedom of Religion

The First Amendment provides a number of crucial guarantees of freedom,
including protections of freedom of speech, freedom of the press, freedom
of assembly, and the right to petition government for a redress of
grievances. The First Amendment also prohibits Congress from making
laws “respecting an establishment of religion or prohibiting the free
exercise thereof”; the Establishment Clause prohibits Congress from
making laws “respecting an establishment of religion,” while the Free
Exercise Clause enjoins the national government from ‘“‘prohibiting the
free exercise thereof.”

Free Exercise of Religion

The Free Exercise Clause provides virtually absolute protection for the
right to express one’s religious beliefs and to assemble with other
believers. It also protects people’s right to solicit funds and proselytize on

behalf of religious organizations, although these rights are subject to

reasonable time, place, and manner restrictions.>> The Free Exercise

Clause prohibits government from adopting laws or regulations aimed

specifically at the practices of one religious sect.2? It does not, however,
generally permit citizens to flout criminal laws that are applicable to
everyone.>2 Thus, under current interpretation, one cannot be exempt from
criminal laws proscribing polygamy even though one’s religion might
condone or even sacramentalize such conduct. Nor can parents use
freedom of religion as a justification for their refusal to seek medical

treatment for their seriously 11l children.2®



However, the Court has carved out an exception for the use of certain
controlled substances in religious ceremonies. This occurred in large part
due to the passage of the Religious Freedom Restoration Act in 1993.2Z
That legislation stated that First Amendment claims of free exercise of
religion should be evaluated with something called the Sherbert Test. This
test mandates that a claimant demonstrate a “sincere belief” and also show
that the government has placed an “undue burden” on that belief. If the
claimant 1s successful on these two “prongs” of the test, the government
must then demonstrate a “compelling interest” for imposing a burden and
must also demonstrate that it 1s using the “least restrictive means” to
further that interest. In 2006, the Supreme Court used the Sherbert Test in
granting members of the O Centro Espirita Benficiente Uniao do Vegetal
church an exception that permitted the use of a controlled substance in a
religious ceremony. Specifically, at their ceremonies, the church members
ingested a tea called hoasca, which contains DMT, a Schedule 1 controlled
substance. Although the Court did find that the government held valid
compelling interests in regard to preventing harm to the users and in
preventing recreational abuse of the drug outside of the church, the Court
added that these interests were not advanced in the “least restrictive
means” when customs agents seized tea leaves imported by the church.

Thus, the church members were successful in asserting a “free exercise”

claim.28

THE SUPREME COURT RULES IN FAVOR OF HOBBY LOBBY

Burwell v. Hobby Lobby
United States Supreme Court June 30, 2014
573 U.S. ;134 S. Ct. 2751, 189 L. Ed. 2d 675 (2014)

On the final day of its 2013-14 term, the Supreme Court released a
sharply-divided decision addressing the constitutionality of a portion of the
Affordable Care Act. Executives from Hobby Lobby Stores, Inc. and a



company called Conestoga Wood Specialties Corp. brought suit to
challenge the Affordable Care Act’s mandate that businesses provide
employees with access to health care plans that covered certain types of
contraceptives. The specific contraceptives at issue included intrauterine
devices and so-called “morning after pills,” items that the companies’
lawyers said “may have the effect of preventing an already fertilized egg
from developing any further by inhibiting its attachment to the uterus,”
thus making these contraceptives incompatible with religious beliefs that
are linked to the i1dea that life begins at conception. Consequently,
company executives claimed that the contraceptive requirement violated
their First Amendment rights to “free exercise of religion.”

In Burwell v. Hobby Lobby, a 5-4 majority ruled in favor of Hobby
Lobby. Justice Alito’s majority opinion began by noting that “family-
owned” (or “closely-held”), for-profit companies could in fact claim the
same free exercise of religion rights that individuals can assert. (From a
semantic standpoint, the Internal Revenue Service defines “closely-held”
companies as those where five or fewer individuals control 50% or more
of the company stock.)

After asserting that a “free exercise” claim could be recognized here, the
majority opinion then evaluated this matter through the lens of the
Sherbert Test. Although the opinion did grant that “providing
contraception to women” was in fact a compelling interest, Alito added
that the government had not achieved the “least restrictive means” for
furthering this compelling interest. His opinion even suggested that the
government itself could pay for women to acquire contraceptive coverage,
or that it could require insurance companies to do so.

Justice Ginsburg’s dissent derided the majority for offering “a decision
of startling breadth” that, in her opinion, would allow corporations to “opt
out of any law (saving only tax laws) they judge incompatible with their
sincerely held religious beliefs.” She expressed particular concern about
possible challenges to providing health insurance that covered blood
transfusions, antidepressants, and vaccines.

Justice Alito responded to Justice Ginsburg by noting that, “Our holding



1s very specific. We do not hold, as the principal dissent alleges, that for-
profit corporations and other commercial enterprises can ‘opt out of any
law,”” and he specifically stated that the decision does not sanction denial
of vaccinations or transfusions, or any type of workplace discrimination.

Two primary areas for future litigation remain after this decision. First,
subsequent cases will be needed to determine the application of these
principles to other forms of birth control besides ‘“emergency
contraception”; second, additional cases will be required to assess whether
other types of organizations besides “closely-held, for profit companies”
can successfully advance similar claims. In the end, the precise scope of
the exceptions to existing law that the Supreme Court is willing to grant
under the auspices of “free exercise of religion” provides a matter for

ongoing debate about the First Amendment.>

Separation of Church and State
The Supreme Court has said that the Establishment Clause was intended to

erect a “wall of separation between church and state.” & Of course, people
often disagree as to how high or thick the wall of separation should be.
Those of a liberal persuasion usually argue for strict separation of church
and state, while those of a more conservative mindset generally are less
troubled by governmental acknowledgments and accommodations of
religious belief.

Several decades ago, the Supreme Court fashioned a three-part test to
determine whether a challenged law or policy violates the Establishment
Clause. It is referred to as the Lemon test, as it was first articulated in the
Court’s 1971 decision in Lemon v. Kurtzman. &1 To pass muster, (1) the
law or policy must have a secular legislative purpose; (2) its principal or
primary effect must be one that neither advances nor inhibits religion; and
(3) it must not foster an excessive government entanglement with religion.
Of course this test 1s not self-executing. Judges often disagree about what
constitutes a “secular purpose,” “principal or primary effect,” and
“excessive entanglement.” A number of commentators and even some of
the justices of the Supreme Court have questioned the value of the Lemon



test, and in recent years the Court has modified the test somewhat. But the
Court has yet to produce an alternative formulation.

Nowhere is the debate over separation of church and state more intense
than in the context of public education, where the courts have dealt with
such emotional 1ssues as prayer and the teaching of “creation science” in
the public schools.®? With respect to both of these issues, the Supreme
Court has taken the position that the Constitution requires strict separation
of church and state. In the early 1960s, the Supreme Court under Chief
Justice Warren 1nvalidated the long-standing practice of prayer and Bible

reading in the public schools.®3 That position has been reaffirmed by the
Supreme Court many times since then and indeed has been made more
stringent.®* For example, in 1985 the Court struck down an Alabama law
that required students in public schools to observe a minute of silence each
day for the purpose of prayer or meditation.2 And in 2000, the Court
struck down a public high school practice in which an elected student

“chaplain” delivered a prayer over the public address system before each

home football game.®

On the other hand, the Court has permitted states and communities to
provide assistance to children in religious schools as long as it is part of a
general program of assistance that benefits all schoolchildren. For
example, in 1997 the Court upheld a New York City program that placed
public school teachers in parochial schools for the purpose of providing
federally financed remedial courses to disadvantaged students. In her
opinion for the Court, Justice Sandra Day O’Connor stressed the neutrality
of the remedial instruction and noted that this program could not
reasonably be viewed as an endorsement of religion by the City.%’ In a
similar vein, the Court in 2000 upheld Chapter 2 of the Education
Consolidation and Improvement Act of 1981, under which the federal
government makes grants to state and local agencies that provide materials
and equipment to public and private schools, including religious schools.®®
As long as government is merely aiding the education of all children 1n
secular subjects on a nondiscriminatory basis, the Establishment Clause is
not breached.




Another “accomodationist” decision, one that sanctioned prayer in a
particular public setting, was released in 2014. With its 5-4 decision in
Town of Greece v. Galloway, the Supreme Court stated that a prayer read
before the start of a town council meeting in upstate New York did not
violate the Establishment Clause. Although Justice Kagan’s dissenting
opinion decried the prayers as ‘“government-sponsored worship,” the
Court’s majority opinion focused on the lack of “coercion” in this
situation, meaning that such prayer did not necessarily compel citizens in
attendance to alter their religious beliefs.22 Future cases likely will assess
the impact of this principle for prayer in other contexts, for the Town of
Greece v. Galloway decision was limited to prayer in legislative settings.

The First Amendment: Freedom of Expression

The First Amendment also protects freedom of speech and freedom of the
press, often referred to jointly as freedom of expression. One can argue
that freedom of expression is the most vital freedom 1n a democracy, in
that 1t permits the free flow of information between the people and their
government. Certainly, the Framers of the Bill of Rights were aware of its
fundamental importance, which is why the freedoms of speech and press
were placed in the First Amendment. Finally, the First Amendment
protects the “right of the people peaceably to assemble and petition the
Government for a redress of grievances.” Freedom of assembly remains an
important right, and one that is often controversial, as when an extremist
group such as the Ku Klux Klan stages a public rally. The freedom to
petition government for a redress of grievances is no less important.
Today, it is referred to as “lobbying,” a principal activity of interest
groups.

Legitimate Restrictions on Expression
Freedom of expression is not absolute. As Justice Oliver Wendell Holmes
Jr. observed in 1919, it does not give a person the right to falsely shout

“Fire” in a crowded theater.l! Thus was born the clear and present
danger doctrine, which marked the outer limits of First Amendment



protection (see Case in Point). In 1969, the Supreme Court reformulated
the clear and present danger standard by stating that speech that posed a
danger of imminent lawless action, that 1s, a condition in which violence
or lawbreaking is about to take place, would not be protected by the First

Amendment. 2

Expression in a public forum is also subject to reasonable time, place,
and manner regulations, although such regulations may not be employed
on a discriminatory basis or invoked only to suppress particular messages
that authorities deem undesirable. A valid time, place, and manner
regulation must pass the test of “intermediate scrutiny,” which mandates
that the regulation be “narrowly tailored” to serve the State’s “significant”

interests—and must also leave open ample alternative channels of

communication.Z2

The Supreme Court used intermediate scrutiny in McCullen v. Coakley,
a decision released on June 26, 2014. In this case, the Court confronted a
Massachusetts law that required protestors near abortion clinics to remain
outside of a 35-foot “buffer zone” surrounding the clinic. In deciding this
matter, the Court found that although the notion of preserving public safety
and order could amount to a “significant interest,” because the law
“burden[ed] more speech than necessary,” it failed on the component of
“narrow-tailoring.” In particular, the majority opinion noted that even the
peaceful distribution of literature on sidewalks would be circumscribed by
the statute in question; that crystallized the reasons why this law

constituted an impermissible restriction on speech.”?
Freedom of expression does not include the right to commit libel or

slander, although the Supreme Court has made it very difficult for public
officials and other “public figures” to sue their detractors for defamation,

requiring a showing of “actual malice” for such individuals to prevail.Z*
Obscenity also is not protected by the First Amendment;Z2 however, most
pornography falls outside the current definition of obscenity—which relies
upon “contemporary community standards,” 2 and prosecutorial efforts
today focus almost exclusively on child pornography. Additionally,



expressions of hatred and bigotry are protected by the First Amendment
except when such expression constitutes fighting words, that is, threats or
insults that are inherently likely to incite violence.ZZ Overall, the Supreme
Court’s First Amendment jurisprudence is based on the premise that
“debate on public issues should be uninhibited, robust, and wide-open.” 28
The Court has also conferred free speech rights on corporations wishing to
engage in spending on certain political advertisements,” although purely
commercial speech may not receive the same level of protection as other

forms of speech.8!

Furthermore, the Court consistently has observed that even “offensive”
speech retains protection under the First Amendment, a principle
articulated in Snyder v. Phelps (2011). In this case, the majority opinion
upheld the rights of Westboro, Kansas, Baptist Church members to hold
protests 1,000 feet away from funerals for American soldiers. The church
has drawn widespread attention for the inflammatory messages its
members convey at military funerals around the United States. Typically,
church members bring signs to these funerals and stand on a public
sidewalk at a distance from the actual funeral itself; the signs usually levy
criticisms at the military, homosexuals, or the country as a whole. The
family of one fallen solider, Matthew Snyder, brought suit against the
church for civil damages.

Ultimately, although many find Westboro’s content to be highly
offensive, Justice Roberts’ majority opinion in Snyder v. Phelps relied on
the First Amendment in insulating church members from the civil suit. In
particular, Roberts stated that, “Speech i1s powerful. It can stir people to
action, move them to tears of both joy and sorrow and—as it did here—
inflict great pain. On the facts before us, we cannot react to that pain by
punishing the speaker. As a nation, we have chosen a different course—to
protect even hurtful speech on public issues to ensure that we do not stifle
public debate.”

Justice Alito’s dissent, however, responded with the assertion that, “Our
profound national commitment to free and open debate 1s not a license for
the vicious verbal assault that occurred in this case,” and he further



lambasted the church members’ messages as “verbal attacks that make no
contribution to public debate.” 8

In the end, forging a balance between the concerns articulated in these
competing opinions lies at the core of First Amendment “freedom of
expression” jurisprudence. Additional freedom of speech cases are
discussed in Chapter 4.

ESTABLISHMENT OF THE CLEAR AND PRESENT DANGER
DOCTRINE

Schenck v. United States

United States Supreme Court
249 U.S. 47,39 8. Ct. 247, 63 L. Ed. 470 (1919)

Charles T. Schenck, general secretary of the Socialist Party, was convicted
under the Espionage Act of 1917 for interfering with military recruitment
by conspiring to print and circulate leaflets “to men who had been called
and accepted for military service.” The leaflets urged resistance to the draft
on the ground that it violated the Thirteenth Amendment of the
Constitution. Although sharply critical of the war effort, the Socialists’
message was confined to the advocacy of peaceful measures such as
petition for repeal of the draft. No disruption or actual draft resistance
occurred as a result of Schenck’s efforts; however, the United States
Supreme Court unanimously upheld his conviction on the ground that
speech intended to obstruct the war effort was not entitled to constitutional
protection. Writing for the Court, Justice Oliver Wendell Holmes Jr.
reasoned that “the character of every act depends upon the circumstances
in which it 1s done. The most stringent protection of free speech would not
protect a man 1n falsely shouting fire in a theater, and causing a panic....
The question in every case is whether the words used are used in such
circumstances and are of such a nature as to create a clear and present
danger that they will bring about the substantive evils that Congress has a



right to prevent.”

The Supreme Court also has established a body of precedent related to
school speech. In a 1969 case, the Court overturned the suspensions of
three students who were punished for wearing black armbands to an Iowa
school in protest of the Vietnam War. The majority opinion noted that
students do not “shed their constitutional rights at the schoolhouse gates.”
8 However, other cases have upheld the power of school principals who
wish to suppress certain forms of student speech. For example, in a 1988
decision, the Court upheld a principal’s decision to censor a story about
divorce and teen pregnancy written for a school newspaper.83 In 2007, the
Court afforded leeway to a school principal to suspend a student for
displaying a sign that read “BONG HITS 4 JESUS” at an off-campus,
school-sponsored function.®* In that case, the Court noted that schools
could exercise control over speech in keeping with the furtherance of an
“important—indeed, perhaps compelling interest”—provided the
censorship was “narrowly-tailored” to furthering this interest.

The Prior Restraint Doctrine

One of the reasons that the Framers of the Bill of Rights saw the need for
the First Amendment was that the English common law provided little
protection to personal expression. However, one common law doctrine has
been grafted onto the First Amendment through judicial interpretation: the
rule against prior restraint. The concept was first discussed by the
Supreme Court in 1931 in a case involving a dispute over publication of a
newspaper.®2 The case involved a state law that permitted public officials
to seek an injunction to stop publication of any “malicious, scandalous and
defamatory newspaper, magazine or other periodical.” Writing for the
Court, Chief Justice Charles Evans Hughes characterized this law as “the
essence of censorship” and declared it unconstitutional. Chief Justice
Hughes acknowledged that the rule against prior restraint would not, for
example, prevent government in time of war from prohibiting publication
of “the sailing dates of transports or the number and location of troops.” In



these and related situations, national security interests are almost certain to
prevail over freedom of the press. But where is the line to be drawn? How
far can the “national security” justification be extended in suppressing
publication?

The Court revisited the question of prior restraint on the press in the

much-heralded Pentagon Papers case of 1971.8¢ Here, the federal
government attempted to prevent the New York Times and the Washington
Post from publishing excerpts from a classified study entitled “History of
U.S. Decision-Making Process on Vietnam Policy,” better known as the
Pentagon Papers. By a 6-3 vote, the Supreme Court held that the
government’s effort to block publication of this material amounted to an
unconstitutional prior restraint. The majority was simply not convinced
that such publication—several years after the events and decisions
discussed 1n the Pentagon papers—constituted a significant threat to
national security.

Freedom of Association

The First Amendment makes no mention of the right to associate freely
with people of one’s own choosing, but the courts have recognized that
this right is implicit in the First Amendment. In recent years, this implicit
freedom of association has come into conflict with government efforts to
eliminate various forms of social discrimination. In one case, a unanimous
Supreme Court found that Minnesota’s interest in eradicating sex
discrimination was sufficiently compelling to justify a decision of its
human rights commission requiring local chapters of the Jaycees to admit
women. The Court rejected the Jaycees’ argument that their First
Amendment rights were being violated.8. However, in June 2000, the
Court ruled that the Boy Scouts of America had a constitutional right to
prohibit openly gay men from serving as scout leaders. This controversial
ruling came in a case where the New Jersey courts had prohibited the
Scouts from engaging in such discrimination under that state’s civil rights
laws.88 The 5-4 decision by the Supreme Court was denounced by leaders
of the gay rights movement but hailed by those who wish to see private



organizations protected from governmental intrusion.

The Second Amendment: The Right to Keep and Bear Arms

The Framers of the Bill of Rights did not see the need for the United States
to maintain a standing army. Rather, they believed that all adult male
citizens should be prepared to serve in the militia when the need arose.
Therefore, they provided in the Second Amendment that “[a] well-
regulated Militia, being necessary to the security of a free state, the right of
the people to keep and bear arms shall not be infringed.” Most Americans
believe that the Constitution protects their right to keep and bear arms.
Yet the Second Amendment refers not only to the keeping and bearing of
arms but also to the need for a “well-regulated militia.” In 1875, the
Supreme Court held that the Second Amendment guaranteed states the
right to maintain militias but did not guarantee to individuals the right to

possess guns.®2 Accordingly, in the modern era the Court uniformly

upheld federal gun control legislation.2 However, in a landmark ruling in
June 2008, the Court reversed course and declared that the Second
Amendment does protect a personal right to possess a firearm for
“traditionally lawful purposes” irrespective of one’s service in any

militia.2 In the same case, the Court declared unconstitutional a District of
Columbia ordinance effectively prohibiting the possession of handguns,
even in the home. Writing for a sharply divided Court, Justice Antonin
Scalia observed:

“Undoubtedly some think that the Second Amendment is outmoded in a society where
our standing army is the pride of our Nation, where well-trained police forces provide
personal security, and where gun violence is a serious problem. That is perhaps debatable,
but what is not debatable is that it is not the role of this Court to pronounce the Second

Amendment extinct.” 92

Even so, Justice Scalia was also quick to note that the Court’s decision
did not render invalid most of the nation’s gun control laws, saying that
“nothing in our opinion should be taken to cast doubt on longstanding
prohibitions on the possession of firearms by felons and the mentally 1ll, or
laws forbidding the carrying of firearms in sensitive places such as schools



and government buildings, or laws 1imposing conditions and qualifications

on the commercial sale of arms.” 22 The Court would reinforce these ideas
in a 2010 case, McDonald v. Chicago, that made Second Amendment

rights applicable in the states.? Although the Heller and McDonald cases
spoke directly to a right to possess handguns in the home, matters such as
the possession of other types of weapons and the carrying of weapons
outside the home remain for future cases.

The Third Amendment: Subordination of the Military

The Third Amendment prohibits military authorities from quartering
troops in citizens’ homes without their consent. This was a matter of
serious concern to the Founders, because English troops had been forcibly
billeted in colonists’ homes during the Revolutionary War. Today, the
Third Amendment 1s little more than a historical curiosity, since it has not
been the subject of any significant discussion. The Third Amendment,
however, reflects an important principle of American government: the
military is subordinate to civilian authority.

The Fourth Amendment: Prohibition against Unreasonable Searches
and Seizures

One of the colonists’ principal grievances against the Crown was that the
King’s agents had unbridled powers of search and seizure. The Fourth
Amendment addressed this concern by stating that “[t]he right of the
people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no Warrants
shall issue, but upon probable cause, supported by Oath or affirmation, and
particularly describing the place to be searched, and the persons or things
to be seized.” The Fourth Amendment thus protects citizens from
unreasonable searches and seizures conducted by police and other
government agents. The Fourth Amendment remains extremely important
today, especially in light of the pervasiveness of crime and the national
war on drugs. In the late twentieth century, the Fourth Amendment was the
source of numerous important Supreme Court decisions that generated a



tremendous and complex body of legal doctrine. Under Chief Justice Earl
Warren, the thrust of the Court’s Fourth Amendment jurisprudence was to
protect the rights of suspects and defendants. For example, in Mapp v.
Ohio (1961), the Court held that evidence obtained in violation of the
Fourth Amendment could not be used in state criminal prosecutions. And
in Katz v. United States (1967), the Court expanded the scope of Fourth
Amendment protection to include wiretapping.22 The succeeding Burger
and Rehnquist Courts were decidedly more conservative in this area,
facilitating police efforts to ferret out crime. (For additional discussion, see

Chapter 10.)
The Fifth Amendment: Rights of the Accused

The Fifth Amendment contains a number of important provisions
involving the rights of persons accused of crime. It requires the federal
government to obtain an indictment from a grand jury before trying
someone for a major crime. It also prohibits double jeopardy, that is,
being tried twice for the same offense. Additionally, the Fifth Amendment
protects persons against compulsory self-incrimination, which is what 1s
commonly meant by the phrase “taking the Fifth.” (For additional
discussion, see Chapter 10.)

The Fifth Amendment: Property Rights and Due Process

The Fifth Amendment also protects people against arbitrary use of
eminent domain, the power of government to take private property for
public use. In 2005, the Supreme Court sanctioned the taking of private
property even by private developers, as long as such development served a
“public purpose.” However, the Just Compensation Clause?® forbids
government from taking private property without paying just
compensation to the owner. Finally, the Fifth Amendment prohibits the
federal government from depriving persons of life, liberty, or property
without due process of law. A virtually identical clause is found in the
Fourteenth Amendment, which applies specifically to the states. The Due
Process Clauses have implications both for civil and criminal cases, as



well as for a variety of relationships between citizen and government. Due
process 1s the broadest and most basic protection afforded by the
Constitution.

Protection against Arbitrary Use of Eminent Domain

As noted above, the power of government to take private property for
public use is known as eminent domain. The Takings Clause of the Fifth
Amendment specifically protects citizens against whom this power is used
by requiring that property owners be justly compensated for such takings.
Moreover, the Due Process Clause of the Fifth Amendment permits
owners to challenge in court takings of their property. Protection of private
property was a major goal of the Framers of the Constitution. The Bill of
Rights added additional protections in this area. Today, questions of
governmental authority to take or even regulate private property continue
to be important issues of law.

The Sixth Amendment: Rights of the Accused

The Sixth Amendment 1s concerned exclusively with the rights of the
accused. It requires, among other things, that people accused of crimes be
provided a “speedy and public trial, by an impartial jury....” The right of
trial by jury is one of the most cherished rights in the Anglo-American
tradition, predating Magna Carta of 1215. The Sixth Amendment also
grants defendants the right to confront, or cross-examine, witnesses for the
prosecution and the right to have compulsory process (the power of
subpoena) to require favorable witnesses to appear in court. Significantly,
considering the incredible complexity of the criminal law, the Sixth
Amendment guarantees that accused persons have the ‘“Assistance of
Counsel” for their defense. The Supreme Court has regarded the right to
counsel as crucial to a fair trial and since 1963 has held that defendants

charged with a crime who face jail or imprisonment and who are unable to

afford private counsel must be afforded counsel at public expense.

Protecting citizens against crime 1s one of the fundamental obligations
of government. In the United States, however, government must perform



this function while respecting the constitutional rights of individuals.
Courts of law are constantly trying to balance the interest of society in
crime control with the rights of individuals accused or convicted of crimes.
Given the prevalent fear of crime in contemporary America, the balance
can be difficult to maintain. For an extensive discussion of the rights of
persons accused or convicted of crimes, see Chapter 10.

The Seventh Amendment: The Right to a Jury Trial in Civil Suits

The Seventh Amendment guarantees the right to a jury trial in federal civil
suits “at common law” where the amount at 1ssue exceeds twenty dollars.
Originally, it was widely assumed that the Seventh Amendment required
jury trials only in traditional common law cases, for example, actions for
libel, wrongful death, and trespass. But over the years, the Supreme Court

expanded the scope of the Seventh Amendment to encompass civil suits

seeking enforcement of statutory rights.2® However, the Seventh

Amendment does not apply to the adjudication of certain issues by
administrative or regulatory agencies.?2 Although at common law a jury in

a civil trial consisted of twelve jurors, the Supreme Court has approved the

use of six-person juries in civil cases. 1%

The Eighth Amendment: Prohibitions against Excessive Bail,
Excessive Fines, and Cruel and Unusual Punishments

The Eighth Amendment protects persons accused of federal crimes from
being required to post excessive bail to secure pretrial release. The
Supreme Court held that bail is excessive if it 1s higher than 1s reasonably
necessary to ensure a defendant’s appearance for trial. 12l But it has also
said that the Fighth Amendment does not require that defendants be
released on bail, only that, if the court grants bail, it must not be

“excessive.” 102
The Eighth Amendment also forbids the imposition of excessive fines.

Recently, the Supreme Court held that this prohibition also applies to
forfeitures of property used in illicit activities. Federal law allows the



government to sue to recover property used to facilitate criminal offenses.
The Court ruled that forfeitures, although they are not technically criminal
proceedings, are subject to the Excessive Fines Clause of the Eighth

Amendment. 193

Finally, the Eighth Amendment prohibits the infliction of cruel and
unusual punishments on persons convicted of crimes. Originally
designed to proscribe torture, the Cruel and Unusual Punishments Clause
now figures prominently in the ongoing national debate over the death

penalty1%* The Supreme Court has said that the Cruel and Unusual
Punishments Clause “must draw its meaning from the evolving standards
of decency that mark the progress of a maturing society.” 1%(For
additional discussion, see Chapter 10.)

The Ninth Amendment: Rights Reserved to the People

The Ninth Amendment was included in the Bill of Rights as a solution to a
problem raised by James Madison; namely, that the specification of
particular liberties might suggest that individuals possessed only those
specified. The Ninth Amendment makes it clear that individuals retain a
reservoir of rights and liberties beyond those listed in the Constitution by
stating that “[t]he enumeration 1n the Constitution, of certain rights, shall
not be construed to deny or disparage others retained by the people.” This
amendment reflects the dominant thinking of late eighteenth-century
America: individual rights precede and transcend the power of
government; individuals possess all rights except those that have been
surrendered to government for the protection of the public good.

Although they have seldom relied explicitly on the Ninth Amendment,
federal and state courts have over the years recognized a number of rights
that Americans take for granted but that are not specifically enumerated in
the Constitution. The right to marry, to determine how one’s children are
to be reared and educated, to choose one’s occupation, to start a business,
to travel freely across state lines, to sue in the courts, and to be presumed
innocent of a crime until proven guilty are all examples of individual rights
that have been recognized as “‘constitutional,” despite their absence from



the text of the Constitution. Quite often these rights have been recognized
under the broad Due Process Clauses of the Fifth and Fourteenth
Amendments.

The Fourteenth Amendment

Arguably, the most important amendment to the Constitution outside the
Bill of Rights 1s the Fourteenth Amendment. Ratified in 1868, the
principal objective of the Fourteenth Amendment was to protect the civil
rights and liberties of African-Americans. Although slavery had been
formally abolished by the Thirteenth Amendment, ratified in 18635,
questions remained about the legal status of the former slaves. In Dred

Scott v. Sandford (1857),12 the Supreme Court had not only defended the
institution of slavery but also indicated that blacks were not citizens of the
United States and possessed “no rights or privileges but such as those who
held the power and the Government might choose to grant them.” Section
1 of the Fourteenth Amendment made clear that Dred Scott was no longer
the law of the land:

All persons born or naturalized in the United States, and subject to the jurisdiction
thereof, are citizens of the United States and of the State wherein they reside. No state
shall make or enforce any law which shall abridge the privileges or immunities of citizens
of the United States; nor shall any State deprive any person of life, liberty, or property,
without due process of law; nor deny to any person within its jurisdiction the equal
protection of the laws.

Due Process of Law

The Fourteenth Amendment prohibits states from depriving persons within
their jurisdiction of life, liberty, or property without due process of law. In
its most generic sense, due process refers to the exercise of governmental
power under the rule of law with due regard for the rights and interests of
individuals. The concept of procedural due process embraces
government’s obligation to provide fair notice and a fair hearing to
individuals before depriving them of “life, liberty or property.” Thus, for
example, in 1967 the Supreme Court relied on the Due Process Clause of
the Fourteenth Amendment in a landmark decision revolutionizing the



juvenile justice system, holding that juveniles must be afforded certain
procedural protections before they can be judged “delinquent” and sent to
a reformatory 1%’ Similarly, the Supreme Court has invoked due process to

say that police may not use methods that “shock the conscience” in

attempting to gather evidence of criminal wrongdoing.1%

Historically, the concept of due process was extremely important in
defending private property rights from government regulation. More
recently, the courts have recognized government employment and
government benefits as “property interests” subject to the requirements of
due process. Thus, while there is no constitutional right to receive welfare

assistance, government may not terminate a person’s welfare benefits

without observing certain procedural safeguards. 1%

Incorporation of the Bill of Rights

One of the most important consequences of the Fourteenth Amendment
has been to make the Bill of Rights applicable to the states. Although it 1s
unclear whether the Framers of the Fourteenth Amendment intended this
result, the Supreme Court has interpreted the Due Process Clause to this
effect. In 1897, the Supreme Court held that the Fifth Amendment’s Just
Compensation Clause is incorporated within the concept of due process

and thereby enforceable against the states.'l? In 1937, the Court said that
those protections of the Bill of Rights that are essential to “a scheme of
ordered liberty” are enforceable against the states via the Fourteenth

Amendment.ll Over the years, the Court used this doctrine of
incorporation to apply most of the other provisions of the Bill of Rights
to the states.112 This is one of the principal reasons that the federal courts
have assumed something of a supervisory role with regard to the state and
local governments.

The most recent instance of incorporation came in 2010, when the

Supreme Court took the step of incorporating the Second Amendment.13
The Court centered its decision around the notion of keeping a handgun in
the home for the purpose of self-defense. In effect, the incorporation of the
Second Amendment confers “fundamental right” status on the Second



Amendment, and essentially forces states to justify restrictions on the right
to bear arms with a “compelling interest” that is “narrowly-tailored.”

SIDEBAR

Cases Incorporating Provisions of the Bill of Rights into the Fourteenth
Amendment

Amendment Clause Case Year

1st Fistablishment FEverson v. Bd 1947
of Religion of Education

] st Free Exercise Cantwell v. 194)
of Religion Connecticut

| st Freedom of Citlow v. 1925
Speech New York

1st Freedom of  Near v. 1931
the Press Minnesota

Ist Freedom of  DeJonge v. 1937
Assembly Oregon

| st Petition for Edwards v. 1963
Redress of South
(revances Carolina

2nd Right to Bear McDonald v. 2010
Armms Chicago

4th Unreasonable Wolf v. 1949
Search and Colorado

Seizure



5th Double Benton v. 1969

Jeopardy Maryland

Sth Selt- Malloy v. 1964
Incrimmation Hogan

>th Just Chicago, 1897
Compensation B & Q RR v.

Chicago

bth Right to Kilopfer v. 1967

Speedy ‘I'rial  North
Carolina

6th Right to In re Oliver 1948
Public Trial

6th Right to Trial Duncan v. 1968
by Impartial  Louisiana
Jury

6th Right to Pointer v. 1965
Contront Texas
Witnesses

6th Right to Washington v. 1967
Compulsory ~ Texas
Process

6bth Right to Gideon v. 1963
Counsel Wainwright

Sth Cruel and Robinson v. 1962
Unusual California
Punishment

Levels of Judicial Scrutiny

The Supreme Court has recognized certain rights as “fundamental.” Courts
typically afford fundamental rights the protection of a legal test called
“strict scrutiny.” Strict scrutiny requires that a government restriction on



individual liberties be justified by a compelling interest, and that it also be
narrowly tailored. Narrow tailoring can best be described as a close fit
between the government action and the purported compelling interest.
Rights that are not considered “fundamental” are typically protected less
vigorously using something called the “rational basis test,” which merely
requires the government to show a “legitimate” interest that is rationally
related to the action taken. In short, the rational basis test tilts in favor of
the government, while strict scrutiny tilts in favor of the individual. (A
third, “middle ground” test, called “intermediate scrutiny,” applies to the
“Time-Place-Manner” restrictions discussed earlier.)

SIDEBAR

Levels Of Judicial Scrutiny

Test Required State Interest Degree of it

Strict Serutiny Compelling Interest Narrow Tailoning

Intermediate Scrutiny Significant Interest Narrow Tailoring + Ample Altematives
Ratonal Basis Test Legitimate Interest Rational Relationship

Substantive Due Process

In addition to providing procedural protections against arbitrary and
capricious government action, due process has been held to impose
substantive limits on government policies as well. Under the concept of
substantive due process, government 1s barred from enforcing policies
that are irrational, unfair, unreasonable, or unjust, even if such policies do
not run counter to other specific constitutional prohibitions. For almost
fifty years (roughly 1890 to 1937), the Supreme Court relied on
substantive due process to invalidate a variety of state and federal laws
regulating aspects of economic life. For example, in the leading case of the

era, Lochner v. New York (1905),114 the Court struck down a state law



setting maximum working hours in bakeries. The Court held that the
restriction violated both the employer’s and the employee’s liberty of
contract, a right not specifically enumerated in the Constitution but held to
be embraced within the substantive prohibitions of the Due Process Clause
of the Fourteenth Amendment. While the liberty of contract aspect of
substantive due process has been repudiated by the modern Supreme
Court, substantive due process lives on under the rubric of the
constitutional right of privacy.

The Right of Privacy

First recognized in Griswold v. Connecticut (1965),112 the right of privacy
1s not found in any specific provision of the Bill of Rights. Nevertheless,
the Supreme Court has held that privacy is an un-enumerated
“fundamental right” enforceable against the state governments via the Due
Process Clause of the Fourteenth Amendment. In Griswold, the right of
privacy was invoked to invalidate a state law prohibiting the use of birth
control devices. Eight years later, in Roe v. Wade (1973),11¢ the right of
privacy was held to be broad enough to include a woman’s decision to
have an abortion, touching off a constitutional debate that continues to
rage. The Roe decision remains one of the most hotly debated decisions of
the modern Supreme Court. Although the Court has reaffirmed its Roe
decision on several occasions, it has relaxed somewhat the standard by
which it judges whether particular regulations of abortion violate a
woman’s constitutional rights.118 And in 2007, the Court upheld a federal
statute banning a controversial procedure known colloquially as “partial-
birth abortion.” 112 (Abortion and other reproductive issues are discussed
more fully in Chapter 8.)

The right of privacy has been applied to a number of other controversial
questions of social policy. For example, the Supreme Court has struck
down state laws prohibiting private homosexual activity between
consenting adults.12Y The Court also has recognized that terminally ill
patients have a right to die, that 1s, to refuse artificial means of prolonging



life.l2l But it has refused to extend the right to encompass physician-

assisted suicide.l22 (Legal issues involving refusal of medical treatment
are discussed more fully in Chapter 8.)

ABORTION AS A CONSTITUTIONAL RIGHT

Roe v. Wade
United States Supreme Court
410 U.S. 113, 93 8. Ct. 705, 35 L. Ed. 2d 147 (1973)

Norma McCorvey, a.k.a. Jane Roe, was a 25-year-old unmarried Texas
woman who was faced with an unwanted pregnancy. Because abortion
was 1llegal in Texas, Roe brought suit in federal court against district
attorney Henry Wade to challenge the constitutionality of the state’s anti-
abortion statute. The District Court declared the Texas law
unconstitutional but refused to i1ssue an injunction barring its enforcement.
On appeal, the Supreme Court handed down a 7-2 decision striking down
the Texas law. Justice Harry Blackmun wrote the majority opinion,
concluding that the right of privacy was broad enough to encompass a
woman’s decision to terminate her pregnancy. However, Blackmun noted,
“the right [to abortion] is not unqualified and must be considered against
important state interests....” Although a fetus was not, in the Court’s view,
a “person” within the language of the Constitution, states would be
permitted (except in cases where the mother’s life was endangered by
carrying the fetus to term) to ban abortion after “viability” (that point in
gestation where the fetus is capable of surviving outside the mother’s
womb). Dissenting, Justice Rehnquist wrote that “the fact that a majority
of the States...have had restrictions on abortion for at least a century is a
strong indication...that the right to an abortion is not so rooted in the
traditions and conscience of our people to be ranked as fundamental.”
Although the Supreme Court has reaffirmed Roe v. Wade several times,

most recently in 2000,123 the abortion issue remains the most divisive



constitutional question of our age.

Earl Warren believed that the most important decisions rendered by the
Supreme Court during his tenure as Chief Justice were those in which the
Court used the Equal Protection Clause to require reapportionment of
state legislatures. For many years, there had been wide population
disparities among legislative districts, which meant that rural districts had
disproportionate influence over state legislatures. In 1964, the Supreme
Court held that these districts had to be reapportioned on the principle of
“one person, one vote.” 122 American politics changed dramatically as a
result.

The Fourteenth Amendment prohibits state-sponsored discrimination.
Discrimination by private actors 1s beyond the reach of the Equal
Protection Clause.l22 Of course, private discrimination can be addressed
by federal, state, and local civil rights legislation. The best known example
of this 1s Title II of the Civil Rights Act of 1964, which prohibits racial
discrimination by privately owned places of public accommodation
(businesses that open their doors to the general public) (see Chapter 11).

Equal Protection of the Laws

One of the philosophical foundations of American democracy is the idea
that all individuals are equal before the law. This 1deal is expressed both in
the Declaration of Independence and in the Equal Protection Clause of the
Fourteenth Amendment, which provides that no state shall “deny to any
person within its jurisdiction the equal protection of the laws.” The Equal
Protection Clause prohibits states from denying any person or class of
persons the same protection and rights that the law extends to other
similarly situated persons or classes of persons.

In the late nineteenth century, the Supreme Court declared that the word

“person” in the Equal Protection Clause included corporations.t2®

Occasionally, the Clause was employed as a basis for invalidating
discriminatory business regulation.t2! In the modern era, the federal courts
have relied heavily on the Equal Protection Clause of Section 1 in



advancing the civil rights of African-Americans and other minority groups.

The “case of the century,” Brown v. Board of Education (1954),128 in
which the Supreme Court abolished racial segregation in the public
schools, was based squarely on the Equal Protection Clause.

Like other rights guaranteed by the post—Civil War Amendments, the
Equal Protection Clause was motivated in large part by a desire to protect
the civil rights of African-Americans recently freed from slavery.
However, the text of the Clause makes no mention of race; rather, 1t refers
to any person within the jurisdiction of a state. Although in 1873 the
Supreme Court attempted to limit the scope of the Equal Protection Clause
to discrimination claims brought by African-Americans,22 the Clause has
been developed into a broad prohibition against unreasonable
governmental discrimination directed at any identifiable group. In the
1970s, 1980s, and 1990s, advocates for women’s rights successfully used
the Equal Protection Clause to combat sex discrimination.t2? More

recently, gay rights activists have employed the Equal Protection Clause to

attack discrimination based on sexual orientation.13!

Today, one of the most difficult equal protection problems involves the
controversial policy of affirmative action, a broad term referring to a
variety of efforts designed to assist women and minority groups in
employment, government contracting, and higher education. Affirmative
action has been a major source of litigation, as it is often characterized by
its critics as “reverse discrimination.” In the 1970s, the Supreme Court
sought middle ground in the affirmative action area, approving the basic
concept but rejecting the policy of using numerical quotas.122 In the 1990s,
the Court took a more negative view of affirmative action but stopped
short of repudiating the concept altogether.l23 In recent years, the Court
has maintained support for the concept but has continued to strictly
scrutinize its application. For example, in 2003 the Court upheld the use of
race as one of many criteria to be used to determine who gets into law
schools but on the same day struck down an affirmative action policy that
the Court believed gave too much weight to race in the undergraduate

admissions process.13



IS AN ALL-MALE STATE MILITARY ACADEMY
CONSTITUTIONAL?

United States v. Virginia

United States Supreme Court
518 U.S. 515, 116 S. Ct. 2264, 135 L. Ed. 2d 735 (1996)

In this widely publicized decision, the U.S. Supreme Court struck down
the male-only admissions policy of the Virginia Military Institute (VMI), a
public educational institution. The lawsuit had been brought by the Justice
Department, after a complaint was filed by a female high school student
who wanted to go to VMI but was barred from doing so by the Institute’s
absolute prohibition against admitting women. In a 7-1 decision, the
Supreme Court, speaking through Justice Ginsburg, ruled that the state of
Virginia had ‘“fallen far short of establishing the ‘exceedingly persuasive
justification,” that must be the solid base for any gender-defined
classification....” In a scathing dissent, Justice Scalia questioned the
majority’s “amorphous ‘exceedingly persuasive justification’ phrase” and
lamented the fact that the Court had, in his view, “shut down an institution
that has served the people of the commonwealth of Virginia with pride and
distinction for over a century and a half.” He ended by observing that “I do
not think any of us, women included, will be better off for its destruction.”

Voting Rights

While the Fourteenth Amendment is the broadest, and most important,
source of protection for civil rights and liberties outside the Bill of Rights,
a number of other constitutional amendments address specific civil rights
issues. These Amendments (Fifteenth, Nineteenth, Twenty-Fourth, and
Twenty-Sixth) focus on the right to vote, which is arguably the most
essential right in a democracy. The original Constitution left the matter of
voting rights to the states. In 1787, voting in the United States was



confined for the most part to “freeholders,” that is, white male landowners
above the age of twenty-one. As our society has become progressively
more democratic, the Constitution has been amended to make the franchise
more inclusive. Moreover, Congress has enacted legislation to protect
access to registration and voting, most significantly the Voting Rights Act
of 1965 (see Chapter 11).

CONCLUSION

After the new Americans won their freedom, the Articles of Confederation
that attempted to tie together the citizens of the new American states
proved unworkable. The Articles were thus replaced by the United States
Constitution, which created a workable framework that enabled a loosely
knit group of states to become a nation. The Framers incorporated into the
Constitution a process for orderly, albeit difficult, amendment. In
allocating powers, the Framers painted with a broad brush. Congress and
the President have the ability to make and execute laws. The Supreme
Court exercises the power to interpret the constitutional aspects of
government in light of the vast social, economic, and political differences
that have evolved in our society since ratification of the Constitution in
1789. Thus, the Constitution has provided an enduring foundation for the
American political system for more than two centuries.

Rather than becoming a mere document to be outdated by generations
that followed its ratification, the new Constitution was promptly followed
by a Bill of Rights. The concepts of separation of powers, judicial
independence, and federalism have bolstered the enduring quality of the
Constitution. But the Constitution became the bulwark of civil liberties
through adoption of the Bill of Rights. While designed to protect the rights
and liberties of citizens from actions of the federal government, over time
these guarantees largely have been applied against the states as well.

Today, the constitutional makeup embraces not only the original
constitution and the Bill of Rights, but significantly, the Fourteenth
Amendment, which prohibits states from depriving any citizen of life,



liberty, or property without due process of law or from denying any citizen
the equal protection of the laws. Through the Constitution, as amended,
and as interpreted, Americans have become national citizens in a sovereign
nation with fifty sovereign states that has expanded from a framework for
government to include a charter for a democracy to protect the rights and
liberties of the citizens of the new republic.

SUMMARY OF KEY CONCEPTS

In this chapter, we have endeavored to portray the significance of the U.S.
Constitution, the Bill of Rights, and later amendments. Central to
comprehending constitutional law 1s an understanding of how the Supreme
Court developed the doctrine of judicial review and how the exercise of
interpretive powers by the courts has given continued viability to the
Constitution. In interpreting the Constitution, the Supreme Court has
generally followed the doctrine of precedent, at times demonstrating
judicial restraint while at other times displaying judicial activism.

The Constitution stands as the bedrock for operation of the government.
Its meaning has been expanded not only through the processes of
amendment and judicial interpretation but also through Congress’s
exercise of its enumerated and implied powers. Through judicial deference
to the exercise of implied powers, the legislative branch 1s enabled to enact
laws providing for the economic and social development of the Nation.

Two characteristics define the basic structure of American constitutional
government. First, the principle of separation of powers and related checks
and balances are essential to the maintenance of limited government and
ultimately to individual liberty. Second, the concept of federalism allows
the power to govern to be shared between the national and the state and
local governments.

A variety of constitutional provisions protect civil rights and liberties in
the United States. Basic are constitutional guarantees of the writ of habeas
corpus, the prohibitions against ex post facto laws and bills of attainder,



and the clause that prevents impairment of contracts. But to most
Americans, the guarantees of the Bill of Rights characterize freedom in
everyday life in America. These include the freedom of expression and
religion, protections against unreasonable searches and seizures, the many
rights afforded an accused, the right to trial by jury, and the right to just
compensation when private property is taken for public use.

In contemporary America, the Supreme Court has amplified these
specifically defined rights by developing a right of privacy and by broadly
interpreting provisions of the Fourteenth Amendment that guarantee all
citizens “due process of law” and “‘equal protection of the laws.” We will
discuss these protections further, but the student who grasps these basic
concepts of constitutional law at this point will better understand the
American legal system as developed in later chapters.
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QUESTIONS FOR THOUGHT AND DISCUSSION

1.

2.

3.

What is judicial review and how did it become a part of our
constitutional fabric?

To what extent, if at all, can Congress restrict the jurisdiction of the
U.S. Supreme Court?

What process must be followed before an amendment to the U.S.
Constitution can become effective?

. How has the Supreme Court’s 1819 decision in McCulloch v.

Maryland affected the lawmaking role of Congress?

. Explain the constitutional principle of federalism. How has this

principle affected governmental policymaking over the last two
centuries?

. What are the two prongs of the First Amendment in relation to

freedom of religion? Give an example of state action that would
likely violate each of these proscriptions.

. Do you think the Eighth Amendment to the U.S. Constitution provides

a basis for the Supreme Court to conclude that in our contemporary
society death by electrocution constitutes a “cruel and unusual
punishment”? Why or why not?

. What is the basis of the authors’ statement that “the most important

amendment to the Constitution outside the Bill of Rights is the
Fourteenth Amendment”? How has the Supreme Court expanded the
role of the Fourteenth Amendment?

. What are the two basic requirements of procedural due process of



law?
10. What is meant by “substantive due process of law?”” Give an example.

KEY TERMS

affirmative action

Articles of Confederation
Ashwander rules

Bill of Rights

bills of attainder

checks and balances

clear and present danger doctrine
coercive federalism
commander-in-chief
compulsory process
compulsory self-incrimination
cooperative federalism

cruel and unusual punishments
death penalty

defamation

doctrine of incorporation
doctrine of original intent
double jeopardy

dual federalism

due process of law

eminent domain

enumerated powers

equal protection of the laws
ex post facto laws

excessive bail

excessive fines



executive power

fair hearing

fair notice

federalism

fighting words
forfeitures

freedom of association
freedom of expression
grand jury

gun control legislation
habeas corpus
imminent lawless action
impeachment

implied powers
independent counsel
indictment

intentions of the Framers
judicial activism
judicial review
judicial self-restraint
just compensation

the living Constitution
obscenity

oversight

power of the purse
power to investigate
precedent
presumption of constitutionality
pretrial release

prior restraint
reapportionment

right of privacy

right to counsel

right to die



right to keep and bear arms
right to vote

rights of the accused

separation of church and state
separation of powers

standing

stare decisis

state-sponsored discrimination
strict judicial scrutiny

substantive due process

time, place, and manner regulations
treason

trial by jury

unitary system

unreasonable searches and seizures
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CRIMINAL LAW

LEARNING OBJECTIVES

This chapter should enable the student to understand:

the role of federal, state, and local legislative bodies in defining criminal
laws

constitutionally imposed limitations on defining criminal conduct

the essential elements of crimes and classification of parties to crimes
the rationale for and definition of inchoate offenses

the way 1n which common law crimes evolved into statutory offenses
against persons, property, public order, justice, and the environment

the American statutory assault on white-collar and organized crime and
vice

the basic substantive military offenses

defenses based on lack of capacity, excuse and justification, use of force,
constitutional and statutory rights, and wrongful governmental conduct
theories and practices involving punishment of offenders

the rights of prisoners and corrective measures alternative to
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INTRODUCTION

Criminal law is that branch of the law that deals with crimes and
punishments. Substantive criminal law defines crimes and establishes
penalties. Procedural criminal law regulates the enforcement of the



substantive law, the determination of guilt, and the punishment of those
found guilty of crimes. In this chapter, we examine the substantive
criminal law. We examine criminal procedure in Chapter 10.

Crime and the Evolving Social Consensus

The law distinguishes between serious crimes, known as felonies, and less
serious offenses, called misdemeanors. The distinction between felonies
and misdemeanors is that the former carry terms of incarceration for one
year or more, whereas the latter usually are punishable by shorter terms of
confinement. Most felonies are considered mala in se, or evils 1n
themselves. These crimes, which include such offenses as murder, rape,
robbery, theft, kidnapping, and arson, are universally condemned by
civilized societies. Misdemeanors, on the other hand, are generally
considered mala prohibita—they are wrong because the law has declared
them to be incompatible with the public good. Many so-called “victimless
crimes,” such as gambling, prostitution, and possession of marijuana, are
considered mala prohibita and are punished as misdemeanors. However,
possession of even a small quantity of cocaine is a felony in most
American jurisdictions, even though this behavior i1s malum prohibitum.
And petit theft is a misdemeanor, even though larceny or grand theft is
malum in se.

Cocaine possession 1s a crime because our society has made a collective
judgment that cocaine use 1s inimical to the public welfare. Obviously, this
1s not a unanimous judgment. Many people believe that criminalizing
cocaine and other “recreational” drugs i1s unwise public policy. But our
federal and state legislative bodies have come to the opposite conclusion.
Of course, our system is a constitutional democracy, which means that
legislation must conform to the requirements of the federal and state
constitutions. Some would argue that laws prohibiting the private
recreational use of cocaine and other drugs infringe the constitutionally
protected liberty of the individual, but this argument has not prevailed in

the courts.!
As society has evolved and its standards have changed, behaviors that



were once mala prohibita are no longer subject to criminal sanction.
Sexual offenses are a good example. Not long ago the law criminalized
sexual relations outside of marriage. Today, adultery and fornication are
not even crimes in most jurisdictions, and in states where such prohibitions
remain on the books they are no longer enforced. In 2003, the Supreme
Court also struck down a Texas law that banned sodomy.? That decision
overruled a 1986 Supreme Court decision that upheld a similar law in
Georgia.® Between 1986 and 2003, many state legislatures actually had
taken the step of repealing laws that proscribed certain types of sexual
conduct. Generally, once a particular criminal prohibition no longer is
supported by societal consensus, it 1s apt to go unenforced or be stricken
from the laws.

By the same token, new prohibitions are enacted as society comes to
recognize certain behaviors as harmful. Recent years have seen the
establishment of many new criminal prohibitions, including offenses
against the environment, smoking in public buildings, transmission of
HIV, failure to wear seat belts, texting while driving, and improper
disposal of sewage, to name but a few.

Crime: An Offense against Society

Our legal system regards crimes not merely as wrongs against particular
victims but as offenses against the entire society. Indeed, there does not
have to be an individual victim for there to be a crime. For example, it 1s a
felony to possess cocaine, even though it is unlikely that a particular
individual will claim to have been victimized by another person’s use of
the drug.

Because crime 1s an injury against society, it 1s government, as society’s
legal representative, that brings charges against persons accused of
committing crimes. In the United States, we have a federal system, that is,
a division of power and responsibility between the national and state
governments. Both the national government and the states enact their own
criminal laws—although the national government is limited to passing
laws that correspond to appropriate enumerated powers in Article 1,



Section 8 of the Constitution. Thus, both the national and state
governments may prosecute persons accused of crimes. The national
government initiates a prosecution when a federal law has been violated; a
state brings charges against someone who is believed to have violated one
of its laws.

The Role of the Crime Victim

The principal parties in a criminal case are the prosecution (i.e., the
government) and the defendant (i.e., the accused person). Crime victims
play a very limited role. Even where a crime victim files a complaint with
a law enforcement agency that leads to prosecution, once the prosecution
begins, the victim’s participation is primarily that of being a witness.
Victims often complain that the system is insensitive to their interests, and
states have begun to address their concerns in several ways. Some states
now provide for notice to enable a victim to observe how a case is handled
at the trial and sentencing stages. In addition, many prosecutors will ask
victims to complete a “Victim Impact Statement” which may play a role in
guiding a prosecutor’s sentencing request. Increasingly, courts also order
convicted defendants who are placed on probation to make restitution to
their victims. Several states have even enacted statutes providing
compensation to victims who suffer direct financial losses as a result of
crime. Finally, a civil suit to recover damages for losses or injuries 1s also
an option for the victim of a crime, but all too often the defendant is
financially unable to respond to an award of damages.

Criminal Responsibility

The criminal law, indeed our entire legal system, rests on the idea that
individuals are responsible for their actions and must be accountable for
them. This 1s the essential justification and rationale for imposing
punishments on persons convicted of crimes. On the other hand, society
recognizes that certain individuals (for example, young children) lack the
capacity to appreciate the wrongfulness of their conduct. Similarly, factors
beyond individuals’ control may lead them to commit criminal acts. In



such instances, the law exempts individuals from responsibility. Moreover,
there are situations in which acts that would otherwise be crimes may be
justified. The best example of this is committing a homicide in self-
defense. Ultimately, there are a host of defenses that individuals may
invoke beyond a simple denial of guilt. We discuss the topic of criminal
responsibility and defenses later in this chapter.

THE ORIGIN AND SOURCES OF THE CRIMINAL LAW

American criminal laws basically came from the English common law as
it existed at the time that America proclaimed its independence in 1776.
After independence, the new American states, through the legislative
enactment of “reception statutes,” adopted the English common law—to
the extent that it did not conflict with the new state and federal
constitutions. Though Louisiana is the only state in the Union whose legal
system 1s not based on the common law, instead being based on the
Napoleonic Code of France, in Louisiana as in the other states, crimes are
largely defined by statutes. However, the federal government did not adopt
the common law of crimes. From the outset, statutes passed by Congress
defined federal crimes.

The new American judges and lawyers were greatly aided by
Blackstone’s Commentaries, published in 1769, in which Sir William
Blackstone, a professor at Oxford, codified the principles of the common
law. Blackstone’s seminal effort was a noble undertaking, but it had the
effect of demystifying English law. Consequently, Blackstone’s
encyclopedic treatment of the law was less than popular among English
barristers, who by this time had developed a close fraternity and took great
pride in offering their services to “discover the law.” In America, however,
Blackstone’s Commentaries became something of a “legal bible.”

State and Local Authority to Enact Criminal Prohibitions

At the time of the American Revolution, the English common law
constituted the criminal law of the new United States. Eventually, most



common law definitions of crimes were superseded by statutes adopted by
the state legislatures. Today, the state legislatures are the principal actors
in defining crimes and punishments. For the most part, modern criminal
statutes retain the mala in se offenses defined by the common law, but
many of the old common law crime definitions have been modified to take
into account social and economic changes. As we shall see, modern
criminal statutes often go far beyond the common law in prohibiting
offenses that are mala prohibita.

When authorized by state constitutions or acts of state legislatures, cities
and counties may adopt ordinances that define certain criminal violations.
Local ordinances typically deal with traffic offenses, animal control, land
use, building codes, licensing of businesses, and so forth. Usually, these
offenses are prosecuted in courts of limited jurisdiction such as municipal
or county courts.

Federal Authority to Define Crimes

The national government’s responsibility in the criminal justice area has
always been more limited than that of the states. Yet, Congress has
adopted statutes defining criminal offenses that relate to Congress’s
legislative powers and responsibilities. Thus, there are federal criminal
laws that relate to military service, immigration and naturalization, use of
the mail, interstate commerce, civil rights violations, and so forth.
Criminal offenses may also be defined by federal regulatory agencies
where Congress has specifically delegated such authority and provided
sufficient guidelines. Persons who commit federal crimes are subject to
prosecution in the federal courts.

The Model Penal Code (MPC)

The American Law Institute (ALI) is an organization of distinguished
judges, lawyers, and academics that have a strong professional interest in
drafting model codes of laws. In 1962, after a decade of work that
produced several tentative drafts, the ALI published its Proposed Official
Draft of the Model Penal Code (MPC). The MPC consists of general



provisions concerning criminal liability, sentences, defenses, and
definitions of specific crimes. The MPC i1s not law; rather, it 1s designed to
serve as a model code of criminal law for all states. It has had a significant
impact on legislative drafting of criminal statutes, particularly during the
1970s when the majority of the states accomplished substantial reforms in
their criminal codes. Additionally, the MPC has been influential in judicial
interpretation of criminal statutes and doctrines, thereby making a
contribution to the continuing development of the decisional law.

The Role of Courts in Developing the Criminal Law

Although substantive criminal law and procedural criminal law are often
modified by the adoption of federal and state statutes, courts play an
equally important role in the development of law. Trial courts make factual
determinations, apply settled law to established facts, and impose
sanctions. In reviewing the decisions of trial courts, appellate courts must
interpret the federal and state constitutions and statutes, which are replete
with majestic phrases such as “equal protection of the laws” and
“privileges and immunities™ that require interpretation. Courts must define
exactly what these grand phrases mean within the context of particular
legal disputes. Likewise, federal and state statutes often use vague
language like “affecting commerce” or “reasonable likelihood.” Courts
must assign meaning to these and a multitude of other terms. Although the
majority of states have abolished all, or nearly all, common law crimes,
and replaced them by statutorily defined offenses, the common law
remains a valuable source of statutory interpretation. This 1s because
legislatures frequently use terms known to the common law without
defining such terms. For example, in proscribing burglary, the legislature
may use the term “curtilage” without defining it. In such an instance, a
court would look to the common law, which defined the term to mean “an
enclosed space surrounding a dwelling.”

In rendering interpretations of the law, appellate courts generally follow
precedent, in keeping with the common law doctrine of stare decisis,
which means “to stand by that which is decided.” However, in our rapidly



changing society, courts often encounter situations, to which precedent
arguably does not, or should not, apply. In such situations courts will
sometimes deviate from or even overturn precedent. Moreover, where
there is no applicable precedent, appellate courts often perform an
important lawmaking function, as well as an error correction function.

CONSTITUTIONAL LIMITATIONS ON CRIMINAL LAW

Because it 1s the “supreme law of the land,” the United States Constitution
limits the power of Congress and the state legislatures to enact criminal
statutes. For example, Article III, Section 3 provides that the crime of
treason against the United States ‘“‘shall consist only in levying War
against them, or in adhering to their Enemies, giving them Aid and
Comfort.” Incidentally, treason 1s the only crime actually defined in the
Constitution; all other crimes are defined by the common law, state and
federal statutes, or both. Other constitutional limitations on the criminal
law include the prohibitions against bills of attainder and ex post facto
laws contained in Article I, Sections 9 and 10, and many of the provisions
of the Bill of Rights (see Chapter 3).

First Amendment Limitations

Among the most significant protections of the Bill of Rights in the
criminal law context are the First Amendment freedoms of religion,
speech, and assembly. The following cases represent several well-known
instances in which the United States Supreme Court struck down or
limited the enforcement of criminal statutes on First Amendment grounds:

Brandenburg v. Ohio (1969).2 Here, the Court struck down an Ohio
statute prohibiting “criminal syndicalism.” The law made it a criminal
act to advocate violence as a means of political change. The Court held
that it 1s unconstitutional to punish someone merely for advocating
violence unless the speech 1s “directed at inciting or producing
imminent lawless action and 1s “likely to produce or incite such



action.”

Wisconsin v. Yoder (1972).2 In this case, members of the Old Order
Amish religion were convicted of violating a state law requiring school
attendance through age sixteen. The Amish argued that sending their
children to school beyond the eighth grade would be psychologically
and spiritually damaging to them and would ultimately have a
destructive effect on their tight-knit community. The Supreme Court
held that the compulsory school attendance law as applied to the Amish
was a violation of the Free Exercise Clause.

Texas v. Johnson (1989). After burning an American flag as part of a
public protest at the Republican National Convention in 1984, Gregory
Lee Johnson was convicted of desecrating a flag in violation of Texas
law. The Texas Court of Criminal Appeals reversed the conviction,
holding that the statute under which Johnson was convicted was
unconstitutional as applied to his particular conduct. The State of Texas
petitioned the United States Supreme Court for certiorari. The Supreme
Court, in a very controversial 5-4 decision, upheld the Texas Court of
Criminal Appeals. Writing for the Court, Justice Brennan observed that
punishing desecration of the flag would dilute the freedom that it
represents.

Reno v. American Civil Liberties Union (1997).8 In 1996, Congress
adopted the Communications Decency Act, which made it a crime to
display “indecent” material on the Internet in a manner that might make
it available to minors. In Reno v. ACLU the Court declared this statute
unconstitutional as an abridgment of freedom of speech. Speaking for
the Court, Justice Stevens concluded that the interest in freedom of
expression in a democratic society outweighs any benefits achieved by
trying to censor the Internet.

Ashcroft v. American Civil Liberties Union (2004).2 The Supreme Court
upheld a lower court injunction against the enforcement of the Child
Online Protection Act, a federal statute making it a crime to knowingly
post on the Internet content that is harmful to minors. In upholding the
injunction, the Court noted, “Content-based prohibitions, enforced by



severe criminal penalties, have the constant potential to be a repressive

force in the lives and thoughts of a free people.” 12 While trumpeted by
many as a victory for free speech, the decision seriously undermined
efforts to curb online child pornography.

Of course, as we noted in Chapter 3, the protections of the First
Amendment are not absolute, and there are numerous cases where the
Court has rejected First Amendment claims and allowed criminal statutes
to be enforced. For example, in Virginia v. Black (2003),11 the Supreme
Court upheld a state statute making it crime to burn a cross with the intent
to intimidate a person or group. Writing for the Court, Justice Sandra Day
O’Connor concluded that the “First Amendment permits Virginia to
outlaw cross burnings done with the intent to intimidate because burning a

cross is a particularly virulent form of intimidation.” 12

Due Process and Equal Protection of the Laws

The Due Process Clauses of the Fifth and Fourteenth Amendments also
provide important constraints on the criminal law, as does the Equal
Protection Clause of the Fourteenth Amendment. Due process requires,
among other things, that criminal statutes be written in such a way that a
person of ordinary intelligence has a reasonable opportunity to know what
1s prohibited. As the Supreme Court observed in 1948, “Legislation may
run afoul of the Due Process Clause because it fails to give adequate
guidance to those who would be law-abiding, to advise defendants of the
nature of the offense with which they are charged, or to guide courts in

trying those who are accused.” 12 When legislatures fail to meet this
obligation, they have succumbed to the vice of vagueness.

Due process has a substantive component as well. Courts have long
recognized that the term “liberty” contained in the Due Process Clauses of
the Fifth and Fourteenth Amendments embraces freedoms beyond those
specifically enumerated in the Constitution. For instance, in Lawrence v.

Texas (2003),14 the U.S. Supreme Court struck down a Texas law making
it a crime to engage in “deviant sexual intercourse with another individual



of the same sex.” Speaking for the Court, Justice Anthony Kennedy
concluded that, “The Texas statute furthers no legitimate state interest
which can justify its intrusion into the personal and private life of the
individual.” 13 The decision effectively terminated the ability of
government to criminalize private, consensual sexual activity by adults.

Equal protection prohibits legislatures from criminalizing conduct only
for certain groups of people, at least not without a very strong justification.
For example, in 1976 the Supreme Court declared unconstitutional as a
violation of equal protection an Oklahoma law that prohibited eighteen to
twenty-year-old men from consuming beer with 3.2 percent or greater
alcohol content but did not apply the same prohibition to women of the
same age.l® The Court concluded that the state lacked a sufficient
justification for discriminating between the sexes in the availability of the
contested beverage.

OPINION OF THE COURT

GRAYNED v. CITY OF ROCKFORD
408 U.S. 104, 92 S. Ct. 2294, 33 L. Ed. 2d 222 (1972)

Mr. Justice Marshall delivered the Opinion of the Court.

...It 1s a basic principle of due process that an enactment 1s void for
vagueness 1if its prohibitions are not clearly defined. Vague laws offend
several important values. First, because we assume that man 1s free to
steer between lawful and unlawful conduct, we insist that laws give the
person of ordinary intelligence a reasonable opportunity to know what
1s prohibited, so that he may act accordingly. Vague laws may trap the
innocent by not providing fair warning. Second, if arbitrary and
discriminatory enforcement is to be prevented, laws must provide
explicit standards for those who apply them. A vague law
impermissibly delegates basic policy matters to policemen, judges, and
juries for resolution on an ad hoc and subjective basis, with the



attendant dangers of arbitrary and discriminatory application. Third, but
related, where a vague statute “abut[s] upon sensitive areas of basic
First Amendment freedoms,” it “operates to inhibit the exercise of
[those] freedoms.” Uncertain meanings inevitably lead citizens to
“‘steer far wider of the unlawful zone’...than if the boundaries of the
forbidden areas were clearly marked.”...

Ultimately, while courts cannot prevent legislatures from enacting
unconstitutional criminal laws, they can enjoin enforcement of those laws.
They can also reverse convictions of persons who are prosecuted under
such laws. Of course, the burden 1s on the defendant to raise a
constitutional objection to the enforcement of a criminal statute.

ELEMENTS OF CRIMES

To constitute a crime there must be a wrongful act or omission (actus
reus) accompanied by criminal intent (mens rea). The criminal law
requires a wrongful act because it 1s concerned with infliction of harm and
not simply with someone’s evil thoughts. Thinking about killing someone
may be sinful, but the evil thought is not in and of itself a crime. But an
actual homicide is an evil act unless it is justifiable or excusable.

Even an omission may constitute the required “act,” but only where
there 1s a duty to act. For example, a physician who undertakes surgery has
a duty to complete the necessary operation. And while there is ordinarily
no duty to come to the aid of a stranger who is drowning, parents have a
duty to take care of their children, and their failure to perform that duty,
for example, their failure to furnish their children nourishment, can suffice
as a criminal act.

The second element of a crime is the mental state, or criminal intent.
The common law described this as either general intent or specific intent.
A person who performs an act without the intent to do a particular type of
injury 1is said to act with a general intent, while one who acts to accomplish



some specific harmful result i1s said to act with a specific intent. For
example, a person who voluntarily sets fire to a building commits an act
with an awareness of the general consequences and has acted with a
general intent. One who then files a false claim to require an insurance
company to pay damages for the loss of the building commits an act with a
specific intent; that is, the intent to defraud the insurer.

The Model Penal Code classifies culpability for crimes by using a
different terminology. Under the MPC, there is a hierarchy of culpable
mental states. In descending order of culpability, they are “purposely,”
“knowingly,” “recklessly,” and “negligently.” A person who acts
“purposely” would generally fall within the common law designation of
specific intent, while the other MPC culpable states seem to fall within the
general-intent category. Students should become familiar with these newer
classifications, as they are widely used in contemporary criminal law;
however, in this text, we generally refer to crimes as involving general or
specific intent.

In certain instances, one may be held criminally responsible irrespective
of intent. Crimes of this nature are classified as strict-liability offenses.
The classic example of a strict-liability offense is statutory rape, where a
person who has sexual intercourse with a minor 1s guilty irrespective of
intent. Recently, though, some jurisdictions have begun to allow a
“mistake of age” defense in such situations. Another example of a strict-
liability offense 1s selling liquor to a minor. Most minor traffic offenses
also fall into this category of offenses.

In addition to the essential elements of actus reus and mens rea, the
concept of causation becomes important when an offense is defined 1n a
manner that a specific result must occur. For example, the various degrees
of homicide require that to be guilty of murder or manslaughter, the
defendant’s conduct must have resulted in the death of a human being.
Sometimes causation is referred to as proximate cause, a requirement
satisfied if the result that occurs was foreseeable.

PARTIES TO CRIMES




Historically, the common law classified parties to crimes as either
principals or accessories. A person directly involved in committing a
felony was classified as a principal; a person whose conduct did not
involve direct participation was classified as an accessory. Principals were
further classified by the degree of their participation. A person who
directly or through the acts of an innocent agent actually committed the
crime was a principal in the first degree. A principal in the second degree
was a person not directly involved but actually or constructively present at
the commission of the crime who aided and abetted the perpetrator. The
concept of actual presence is self-explanatory; however, the concept of
constructive presence requires further explanation. To be constructively
present, one had to be sufficiently close to render assistance to the
perpetrator. For example, suppose a man led a woman’s escort away fro