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Preface

Approaching land law for the first time can seem a daunting prospect. A major
aim of this text is to dispel fears and to explain land law in an understandable
and logical way. No attempt has been made to minimise the complexities of the
subject simply to make it attractive or readable, for that benefits no one.
However, the text is designed to explode the myths and mysteries of land law
and substitute instead a picture that is both detailed and comprehensible. There is
no denying that land law is different from other subjects, not least because its
language is unfamiliar at first. But different does not mean difficult. Similarly,
there is a common belief that land law is boring, not as sexy or apparently
relevant as other legal disciplines. This too is misplaced, for land law remains at
the heart of the legal system and is the vehicle for so much that concerns our
everyday lives, both at home and at work. Seen in context, the issues raised in
land law are as challenging and as topical as any that other law courses have to
offer.

Land law is also a subject steeped in history. Many of the concepts and much
of the language have their origin in centuries-old legal tradition. However, the
historical dimension of land law — which in its own right is a fascinating topic
for those with a passion for social and legal history — should not blind us to the
reality that we live in the twenty-first century and that the principles of land law
that touch us all in our everyday lives have moved on. The great reforms of
1922-5 that gave birth to the reforming property law legislation of 1925 no
longer seem radical and unfamiliar, and the entry into force of the Land
Registration Act 2002 on 13 October 2003 heralded a new era. Even that statute,
which once seemed new and unfamiliar, is now over ten years in force. Of
course, what we have now owes much to what we once had, but land law is a
modern subject and it has embraced the modern world, both in its substance and
in its form. Land law deals as much with human rights as it does with land
ownership and as much with electronic transactions as it does with paper deeds
tied up with pink ribbon. Land law is about the life of a community. That said, I
have resisted the temptation, which was never very great, to present land law as
some kind of trendy, modernist social construct. The need for modern teaching
of a modern subject does not mean the abandonment of a method of analysis that
has stood the test of time. This is a book about law, based on our traditional
understanding of the foundations of property law, albeit that concepts, principles



and rules which are of purely historical interest have been omitted.

Land law is like a jigsaw and this book aims to explain the rules and
principles and how they fit together to form a coherent whole. The arrangement
of the chapters is intended to facilitate the growth of a steady understanding of
each topic and its place within the jigsaw. Many pieces are needed before the
jigsaw shows a picture, so the text aims at an accumulation of understanding
rather than dropping the reader in at the deep end. However, while the overall
picture remains essentially the same, some of the pieces have changed shape
since the last edition of this book. There have been — as always — developments
in the case law, and the Land Registration Act 2002 has been in force long
enough for there to be consideration of whether it needs fine tuning. The
Supreme Court and the Court of Appeal have been active, particularly in the
general area of land registration, but more ‘traditional’ subjects like easements
and mortgages have seen significant developments in the case law. It is not
always the case, but in this instance, it is clear that older editions of the text are
now misleading in their presentation of the law. So, while the general shape of
the text is the same as in the previous edition, a number of sections have been re-
written and re-ordered. All that said, my aim has remained the same as when the
first edition appeared: to help the reader swim with the subject, rather than watch
them drown in the detail.

As ever — and it always bears repetition — I am genuinely grateful to many
current and former students, at home and abroad, who continue to raise questions
about land law that require thought and reflection. They have done much to
sharpen my thoughts and to save me (I hope) from serious error. My persistent
and unremitting attempts to persuade my immediate family and friends that my
job really is interesting continue to fail, save that Talisker and Twiglet (cats of
fine intellect and judgment) seem to find my collection of case law a warm and
inviting place to sleep.

Martin Dixon
Cambridge
January 2016
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Introduction

Land law is a subject steeped in history. It has its origins in the feudal reforms
imposed on England by William the Conqueror after 1066, and many of the most
fundamental concepts and principles of land law spring from the economic and
social changes that began then. However, while these concepts and the feudal
origins of land law should not, and cannot, be ignored, we must remember that
we are about to examine a system of law that is alive and well in the twenty-first
century. It would be easy to embark on an historical survey of land law, but not
necessarily entirely profitable. Of course, the concepts and principles that were
codified and refined in the years leading up to 1 January 1926 — the effective

date of the first wave of great legislative reforms' — were themselves the
products of decades of development, and every student of the subject must come
to grips with the unfamiliar terminology and substance of the common law. Yet
the purpose of this book is to present land law as it is today without obscuring
the concepts and principles on which it is built. Indeed, as we move speedily
forward in our electronic age, there is no doubt that the system of land law that
came into effect on 1 January 1926 is creaking with the strain of absorbing all
that has happened to society since then. It too has had to grow and develop in
response to these changes. Consequently, although the substance of modern land
law remains governed by the structure established by the Law of Property Act
1925 (LPA 1925), over 90 years of social and economic changes, inventive
judicial decisions and further legislation have all played a part in moulding the
substantive law to the needs of the modern age. In this respect, the most
significant legislative development in recent times was the enactment of the
Land Registration Act 2002 (LRA 2002). This came into force on 13 October

20037 and replaced entirely the Land Registration Act 1925 (LRA 1925). It
heralded a new era for the law of real property, and its full effect is still being
worked out in the case law.

The LRA 2002 was the product of years of consideration and consultation by
the Law Commission in conjunction with HM Land Registry. The reforms — the
development of which is chronicled in detail in Law Commission Report No.
271, Land Registration for the Twenty-first Century: A Conveyancing Revolution
— are designed to provide an efficient, clear, reliable and modern mechanism for
the regulation of land of registered title. Many of the changes made by the 2002
Act remain controversial, even though more than ten years has passed since its



entry into force. The most controversial of all — the introduction of a system of
paperless, electronic conveyancing (e-conveyancing) (dealings with land) —
would have revolutionised the way in which land is sold or transferred, marking
a sharp break with the feudal past and the ancient origins of land law. In fact,
this part of the 2002 Act is not yet in force, and it is unclear when (if at all) full

‘e-conveyancing’ will be implemented.®> However, even without this, it is not too
grand to say that the consequences of the reforms of the system of land
registration achieved by the LRA 2002 already have altered fundamentally the
nature of land law in England and Wales. If e-conveyancing takes hold, there
will be little left untouched and land lawyers in the second two decades of the
twenty-first century will witness as radical a change to the way we use and enjoy
this precious resource called ‘land’ as did those lawyers who first grappled with
the 1925 legislation.



1.1 The Nature and Scope of the Law of Real
Property

The ‘law of real property’ (or land law) is, obviously, concerned with land,
rights in or over land, and the processes whereby those rights and interests are
created and transferred. One starting point might be to consider the meaning of
‘land’ itself or, more properly, the legal definition of ‘land’ as found in the LPA
1925. According to section 205(1)(ix) of the LPA 1925:

Land includes land of any tenure, and mines and minerals ... buildings or
parts of buildings and other corporeal hereditaments; also a manor, an
advowson, and a rent and other incorporeal hereditaments, and an
easement, right, privilege, or benefit in, over, or derived from land.

Clearly, this is complicated and the statutory definition assumes that the reader
already has a working knowledge of the basic concepts of land law, such as
‘incorporeal hereditaments’ (such as ‘easements’). In essence, what this statutory
definition seeks to convey and what is at the heart of land law is the idea that
‘land’ includes not only tangible, physical property such as fields, factories,
houses, shops and soil, but also intangible rights in the land, such as the right to
walk across a neighbour’s driveway (a practical example of an easement), the
creation of a ‘charge’ on land to secure a debt (a “‘mortgage’), the right to control
the use to which a neighbour may put his land (a ‘restrictive covenant’) or the
right to take something from another’s land, such as fish (being a ‘profit’ and
another example of an ‘incorporeal hereditament’). As a matter of legal
definition, ‘land’ is both the physical asset and the rights that the owner or others
may enjoy in or over it. Consequently, ‘land law’ is the study of the creation,
transfer, operation and termination of these rights and the manner in which they
affect the use and enjoyment of the physical asset.

It is also important to appreciate why land law is fundamentally different from
other legal disciplines, such as the law of contract or the law of tort. As we shall
see, very many transactions concerning land or intangible rights in land take
place through the medium of a contract. Thus, land is sold through a contract and
a mortgage is also a contract of debt between lender and landowner. Similarly,
the right to enjoy the exclusive possession of another’s land for a defined period
of time (a ‘lease’) may be given by a contract between the owner of the land
(technically, the owner of an ‘estate’ in the land and in this context the



‘landlord’) and the person who is to enjoy the right (in this context the ‘tenant’).
Obviously, the conclusion of such a contract would bind the parties to it as a
matter of simple contract law and the contract might require one of the parties to
‘complete’ the transaction by executing a ‘deed’ that formally ‘grants’ the right
to the other.* In such cases, the contract is said to ‘merge with the grant’, and the

contract ceases to have any separate existence as a legal concept.” Indeed, in
everyday conveyancing practice, the parties to such a transaction may choose to
proceed directly ‘by grant’ (i.e. by deed) without first formally concluding a
separate contract. Clearly, however, whether the parties are bound by a ‘mere’
contract, or by the more formal ‘deed of grant’, they may enforce the contract or
deed against each other: in the former case, by an action for damages or specific
performance; in the latter, by relying on the covenants (i.e. promises) contained
in the deed. In fact, if it becomes possible — perhaps even compulsory — to create
property rights electronically without a paper deed or a written contract, it will
remain true that the parties to the ‘electronic bargain’ will be bound to each
other. Yet the thing that is so special about ‘real property rights’, whether
created by contract, by grant, by e-conveyancing or by some other method,® is
that they are capable of affecting other people, not simply the parties that
originally created the right. To put it another way, ‘land law rights’ are capable
of attaching to the land itself so that any person who comes into ownership or
possession of the land may be entitled to enjoy the benefits that now come with
the land (such as the right to possess the land exclusively, or the right to fix a
television aerial to a neighbour’s property), or may be subject to the burdens
imposed on the land (such as the obligation to permit the exclusive possession of
another person, or the fixing of the television aerial). This is the ‘proprietary’
nature of land law rights and it is very different from the merely ‘personal’
obligations that an ordinary contractual relationship establishes. In fact, another
way of describing what land law is about is to say that it is the study of the
creation and operation of proprietary rights, being rights that become part of the
land and are not personal to the parties that created them. This is represented
diagrammatically in Figures 1.1 and 1.2.

The intrinsic ability of a proprietary right to affect a person in his capacity as
an owner or occupier of land, in addition to the person who originally created the
right, means that the proper identification of what amounts to a ‘proprietary
right’ is of particular importance. The categories of proprietary right must be
defined with some care, and their creation must be established with a large
measure of certainty, because not every right that has something to do with land
can be proprietary. If that were the case, then the practical use and enjoyment of



land by the owner would become extremely difficult, if not impossible, and the
value of his land would fall. For example, in Chapter 9, we examine whether a
‘licence’ over land (being a permission given by the owner to another person
allowing use of the land for a specific purpose, such as permission to hold a
party) is proprietary or merely personal. This is especially important given that
licences may arise in a huge variety of circumstances and sometimes they are
given voluntarily (e.g. to a friend who is visiting) and sometimes in return for a
payment (e.g. on the purchase of a cinema ticket). If licences as a category are
proprietary, then the owner of the land affected might find that his land is so
overburdened by other people’s rights that it becomes difficult to use it for his
own purposes. Consequently, it becomes less valuable on sale because a
purchaser might also be bound to permit the licence-holders to use the land.
Necessarily then, it is not all rights merely connected with land that are
‘proprietary’, and a proper understanding of land law must encompass an
understanding of how we distinguish between proprietary rights in land and
merely personal rights to use land.

Where A and B have entered into a contract for the creation of a proprietary right in
favour of B, over A's land, the contract is enforceable between A and B like any other
contract;

A - landowner: the grantor of the right

B - a person to whom A has granted a lease, easement or some other proprietary
right in A's land: the grantee of the right

Figure 1.1

Where A sells his land to X (or, more accurately, sells his right of ownership or
estate in the land), the proprietary nature of B's right means that it is capable of
'binding’ X. The proprietary right is enforceable beyond the original parties to
the contract (A and B) and so B's right is potentially enforceable against X, even
though X had no part in the creation of the right:

A— 3 X

B — the person with a lease, easement or some other proprietary right in A's land,
and who may be able to enforce that right against X, the transferee or
purchaser of A's land, even though X had no part in the creation of the right

Tlaazaan 1 N
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The traditional starting point in a search for the ‘proprietary’ character of
rights is the a priori definition of ‘an interest in land’ put forward by the House
of Lords in National Provincial Bank v. Ainsworth (1965). In that case, the
essential point was whether a wife’s right to live in the former matrimonial home
could be regarded as a proprietary right given that she did not actually own a
share of the property. If it could, the right might bind a third party such as the
National Provincial Bank, which had a mortgage over the land and whose claim
to possession might be defeated if a proprietary right existed. If, however, the
right was purely personal — that is, enforceable by the wife only against the
husband personally — it could never bind the land and the bank’s mortgage
would necessarily take priority. They could take the house. In deciding that the
wife’s right to live there could only ever be personal (assuming she had no actual
share of ownership), Lord Wilberforce stated that:

[b]efore a right or an interest can be admitted into the category of property,
or of a right affecting property, it must be definable, identifiable by third
parties, capable in its nature of assumption by third parties, and have some
degree of permanence or stability.

So it is, then, that rights to use land must, apparently, satisfy this four-fold test
before they can be regarded as ‘proprietary’. As a general indication of
proprietary status, this ‘definition’ has merit, but it is susceptible to criticism.
For example, not only are ‘definability’, ‘identifiability’ and ‘stability’
inherently open-ended (how definable, identifiable and stable must a right be?),
the definition is clearly circular, for only if a right is already proprietary is it
capable of assumption by third parties. After all, the search for an answer to the
question — does it bind third parties? — is often the very reason why we need to
establish the proprietary or personal nature of the right in the first place.
Nevertheless, perhaps we should not seek to pick over Lord Wilberforce’s words
as if they were enshrined in legislation or were intended to be writ in stone.
What he is trying to identify are those attributes that mark out candidates for
proprietary status from those rights to use land that are clearly personal,
‘however broad or penumbral the separating band between these two kinds of
rights may be’ (per Lord Wilberforce in Ainsworth). After all, proprietary rights
should — indeed must — be definable, identifiable and stable precisely because
they can affect the land for considerable periods of time irrespective of who now
might own or occupy it. The definition tells us, in other words, that proprietary



rights have a certain quality other than merely being connected with the use or
enjoyment of land and it is this quality that makes them fit to endure beyond
changes in the ownership or occupation of the land. Necessarily, this leaves
room for argument and perhaps the only really certain way of identifying all
proprietary rights is to make a list — to have a so-called numerus clausus’ — but
English law has not trodden this path and so we are left with useful, but not
definitive, judicial dicta and a wealth of case law that has examined the

proprietary status of rights to use land on a case-by-case basis.®



1.2 Types of Proprietary Right

Generally, and with some necessary simplification for the purposes of
exposition, ‘proprietary rights’ fall into two categories: estates in land and
interests in land.

1.2.1 Estates in land

The ‘doctrine of estates’ forms one of the cornerstones of the law of real
property, and this is as true today as it was in feudal times, even with the
introduction of near universal registration of title. Theoretically, all land in

England and Wales is actually owned by the Crown® — and all other persons may

own ‘merely’ an ‘estate in the land’, rather than the land itself.10 In this sense, an
estate confers a right to use and control land, being tantamount to ownership, but
with the important difference that the type of estate that is owned will define the
time for which the use and control of the land is to last. In this sense, an estate in
land is equivalent to ownership of the land for a ‘slice of time’.

1.2.1.1 The fee simple or freehold estate

When people say that they own their land, usually they mean that they own this
estate in the land: ‘the fee simple absolute in possession’. A fee simple (or
‘freehold’) comprises the right to use and enjoy the land for the duration of the
life of the grantee and that of his or her heirs and successors. Furthermore, the
fee simple estate is freely transferable (‘alienable’) during the life of the estate
owner (i.e. by gift or sale), or on his or her death (i.e. by will or under the rules
of intestate succession when there is no will), and each new estate owner is then
entitled to enjoy the land for the duration of his or her life and that of his or her
heirs and successors. Consequently, although the fee simple is, at its legal root, a
description of ownership for a limited duration — as are all estates — the way in
which the duration of the estate is defined and its free alienability means that, in
most respects, the fee simple is equivalent to permanent ownership of the land
by the person who is currently the estate owner. In practice, the paramount
ownership of the Crown is irrelevant. Each fee simple owner has it within their
own power to transfer the estate to another (even on death), and because the full
duration of the estate may be enjoyed by a new estate owner and he or she may
then transfer it (and so on), the estate can, and usually does, survive through
generations. However, in one situation the true nature of the fee simple estate is



revealed and the land will revert to the Crown as ultimate absolute owner. If the
current owner of the fee simple estate has not transferred the land during their
life and then dies leaving no will and no next of kin to inherit under the rules of
intestate succession, the estate has run its course and the land reverts to the
Crown. This is uncommon for natural persons (but more common where an
estate is held by a company that dissolves with no successors), but it does
illustrate the inherent nature of the fee simple as ‘ownership for a slice of time’.

As we shall see, a fee simple may be either ‘legal’ or ‘equitable’,'! although the
former is much more common and the latter will arise only in special
circumstances (e.g. see Chapter 4 on co-ownership).

1.2.1.2 The leasehold estate

The leasehold estate comprises a right to use and enjoy the land exclusively as
owner for a stated period of time. This may be one hour, two days, one year,
three months, 99 years or any defined period at all. Somewhat misleadingly, the
leasehold estate (however long it is stated to last) is frequently referred to as a
‘term of years’ even if the ‘term’ is shorter than a year. The owner of a leasehold
estate may be referred to as a ‘leaseholder’, ‘lessee’ or ‘tenant’ (sometimes
‘underlessee’ or ‘subtenant’) and the leasehold estate is carved out of any other
estate (including itself), provided that its ‘term’ is fixed at less than the estate out

of which it is carved.'? For example, a leasehold of any duration (say, 999 years)
may be carved out of a fee simple, the latter being of greater duration because of
the principles discussed earlier. However, in the very unlikely event that the fee
simple should actually terminate before the end of the leasehold period that is
carved out of it, then the lease also terminates. Again, a leasehold can be carved
out of a leasehold of longer duration. For example, X, who holds a lease of seven
years from the fee simple owner, may grant a lease of three years to Y, in which
case X can be regarded as the tenant of the freeholder but the landlord of Y, and
Y is the subtenant in actual possession of the land. In fact, as will be discussed in
Chapter 6, the fact that a lease can be carved out of any estate of longer duration
means that a plot of land may have several different ‘owners’, each enjoying
specific rights in relation to the land: for example, there may be a fee simple

owner, a lessee, a sublessee, a sub-sublessee and so on. As with freeholds, a
s 13

leasehold may be ‘legal’ or ‘equitable’, > although equitable leases tend to occur
more usually in a residential rather than a commercial context.'*
1.2.1.3 The fee tail

Although originally an estate in land, the fee tail is more properly regarded,



since 1 January 1926, as an ‘interest’ in another person’s land.'> However, it is
considered here because of its feudal origins as a true estate. The fee tail is an
interest permitting its ‘owner’ the use of land for the duration of his life and that
of his lineal descendants (not all heirs). A lineal descendant is a person who can
show a parental, grandparental, great-grandparental (and so on) link to the
person who was originally granted the fee tail. As with the fee simple, a fee tail
(or ‘entail’) may turn out to be of very long duration indeed, save that an ‘entail’
may be curtailed in practice by restricting the qualifying successors to either
male or female lineal descendants. For example, the fee may be ‘entailed’ from

father to son and so on, to the exclusion of daughters.'®
At the death of the last lineal descendant (e.g. the current interest-holder who
has no sons or daughters, as specified in the entail), the land will revert either to

the person entitled to the estate in fee simple!” or to the Crown if there is none.
More importantly, although existing entails are unaffected, since 1 January 1997
it has been impossible to create any new interest in fee tail (see Schedule 1 to the
Trusts of Land and Appointment of Trustees Act 1996 (TOLATA 1996)). This
legislative prohibition of the creation of new fee tails, coupled with the fact that
it has been, and still is, possible to turn an existing entail into a fee simple (by a
process known as ‘barring the entail’), means that the interest in fee tail rarely
survives as a feature of modern land law. Where it does exist, it may do so only
as an ‘equitable’ interest (section 1 of the LPA 1925).

1.2.1.4 The life interest

As with the fee tail, the life interest was once an estate proper (i.e. prior to 1
January 1926 and the entry into force of section 1 of the LPA 1925), and it is
considered here because of that history. A life interest (or ‘life estate’) gives the
holder the right to use and enjoy the land for the duration of his life. On death,
the life interest comes to an end and the land reverts to the superior estate owner,
who is usually a long leaseholder or fee simple owner. Somewhat confusingly,
the owner of a life interest is frequently referred to as a ‘life tenant’, although
this has nothing to do with the leasehold estate. Again, like the estate in fee tail,
the life interest today may exist only as an ‘equitable’ interest (section 1 of the
LPA 1925).

All of this may seem complicated, but the important point to remember is that
an estate effectively means ownership of the land: either of virtually permanent
duration (freehold), or limited by agreement to a defined period (leasehold). The
other two interests represent ownership for different slices of time, but are
relatively rare in practice. They will be discussed in the text where appropriate.



Of course, all four types are ‘proprietary’ in that they are capable of being sold
or transferred during the time period for which they exist. Thus, in common
parlance, the freehold or the leasehold may be sold or transferred by the current
owner at any time, provided that the estate has not terminated. So, A may sell his
freehold to B and C may sell (‘assign’) his 999-year lease to D, provided that

there is still time to run.!8

1.2.2 Interests in land

The above section considered those rights in land that give the holder the
equivalent of a right of ownership for a defined period of time. By way of
contrast, ‘interests in land’ may be used to denote those proprietary rights that
one person enjoys in the land (technically, in the ‘estate’) of another. Good
examples are the right of way over someone else’s land (an easement), a debt
secured on the debtor’s land (a mortgage), the right to prevent an owner carrying
on some specific activity on his own land (a restrictive covenant) and the right to
buy another’s land within a fixed period of time (an option). These are all
proprietary interests in the land (in the estate) of another person and this is not an
exhaustive list. As proprietary rights, they may be transferred or sold to another
person (often, but not always, as an incident of the land benefited by the right)'®
and may be binding against a new owner of the ‘estate’ over which they operate,
as illustrated by Figure 1.2 (page 5).



1.3 The Legal or Equitable Quality of Proprietary
Rights

In the discussion of estates in land in the previous section, reference was made to
whether the estate could be ‘legal’, or ‘equitable’. In fact, it is important to
determine of all proprietary rights (i.e. of both estates and interests) whether they
may exist as a legal or equitable right, and whether they do in fact exist as a legal
or equitable right in any given case. To discuss whether a proprietary right is
legal or equitable is to consider its quality as opposed to its content: the question
is not “What does the right entitle a person to do on the land?’ (content), but
‘What is the nature of the right?’ (i.e. is it legal or equitable?). Moreover,
although the distinction between ‘legal’ and ‘equitable’ proprietary rights
became less important as a result of the changes made by the 1925 property
legislation, and will become even less important if the e-conveyancing
provisions of the LRA 2002 come into full force, it is impossible to come to
grips with modern land law without an understanding of (a) how the distinction
between legal and equitable proprietary rights is to be made, and (b) the
significance of the distinction.

1.3.1 The origins of the distinction between legal and equitable
rights

Historically, the distinction between legal and equitable rights was based on the
type of court in which a claimant might obtain a remedy against a defendant for
the unlawful denial of the claimant’s right over the defendant’s land. Thus, the
King’s Court (or court of common law) would grant a remedy to a claimant who
could establish a case ‘at law’, usually on proof of certain formalities and on
pleading a specified ‘form of action’. The court of common law was, however,
fairly inflexible in its approach to legal problems and would often deny a remedy
to a deserving claimant simply because the proper formalities had not been
observed. Consequently, the Chancellor’s Court (or Court of Chancery) began to
mitigate the harshness of the common law by giving an ‘equitable’ remedy to a
deserving claimant, even in the absence of the proper formalities required for a
remedy ‘at law’. This led to many clashes of jurisdiction where a claimant would
be denied a remedy ‘at law’ in one court, but was able to secure a remedy ‘in
equity’ in a different court, although eventually it was the Court of Chancery,



administering the rules of equity, which was to prevail. In other words, what
started out as a different procedure for the administration of justice eventually
developed into two different sets of substantive legal principles: the common
law courts dealing with ‘legal rules’ and the court of equity dealing with ‘rules
of equity’. Since the Judicature Act 1875, all courts have been empowered to
apply rules of ‘law’ and rules of ‘equity’, and clashes of jurisdiction no longer
occur. However, this historical diversity still echoes in the modern law. In
modern land law, the distinction between legal and equitable proprietary rights
no longer rests on which type of court hears a case, but it still has a flavour of
the old distinction between the formality of the common law and the fairness of
equity.

1.3.2 Making the distinction between legal and equitable rights
today

In order to determine today whether any given proprietary right is ‘legal’ or
‘equitable’, two issues need to be addressed. First, is the right capable of
existing as either a legal or an equitable right? Second, has the right come into
existence in the manner recognised as creating either a legal or an equitable
right? It follows from this that there are certain rights that may be only equitable
(there are none that may be only legal), and some that may be either legal or
equitable, depending on how they have been created.

1.3.3 Section 1 of the Law of Property Act 1925: is the estate or
interest capable of being either legal or equitable?

The starting point must be section 1 of the LPA 1925. This defines conclusively
those rights that may be legal. Necessarily, therefore, any rights not within this
statutory definition can only ever be equitable. According to section 1:
(1) The only estates in land which are capable of subsisting or of being
conveyed or created at law are —

(a) an estate in fee simple absolute in possession;
(b) aterm of years absolute.

(2) The only interests or charges in or over land which are capable of
subsisting or of being conveyed or created at law are —

(a) an easement, right or privilege in or over land [held as an adjunct to
a fee simple or leasehold absolute in possession];



(b) arentcharge;

(c) acharge by way of legal mortgage;

(d) [notrelevant for present purposes];

(e) rights of entry [annexed to a legal lease or legal rentcharge].

(3) All other estates, interests and charges in or over land take effect as
equitable interests.

In simple terms, this means that, in the language of the distinction between
estates and interests, the only estates that may be legal are the fee simple (the
‘freehold’), provided that it gives an immediate right to possession of the land
(‘absolute in possession’) and the leasehold (whether giving possession
immediately or on the termination of a prior right, i.e. in ‘possession’ or
‘reversion’), and the only interests that are capable of being legal are easements
(and associated rights to enter another’s land and take something from it, such as
fish being profits a prendre), mortgages, rights of entry contained in a legal lease
and the (now relatively rare) rentcharge. Given, therefore, that in the words of
section 1(3), ‘all other estates [and] interests ... take effect as equitable
interests’, such rights as the life interest and fee tail and such other interests as
the restrictive covenant, the option and the right of pre-emption will always be
equitable. However, let us be clear about what this section says: it does not say
that such estates and interests as are listed in section 1 must be legal; only that
they may be legal. In addition, therefore, it is vital to understand the ways in
which potential legal estates and interests may come into existence.

1.3.4 The manner of creation of the right

As noted above, section 1 of the LPA 1925 tells us only what rights may be
legal; it does not say that they always will be legal. In other words, even the
estates and interests specified in section 1 may be equitable in certain
circumstances. If a proprietary right may, in principle, be either legal or
equitable, then its final quality depends on the manner by which it has come into
existence and, in particular, whether the formality requirements for its creation
(which are established by statute) have been observed. Generally, full formality
is required for the creation of legal estates and interests, and more informality is
permitted for the creation of equitable rights. Here, then, lies the heart of the
legal/equitable distinction in the current law, and it has echoes of the historical
division between law and equity that originated in a dispute between two sets of
courts, one of which was prepared to enforce rights only if they were
accompanied with the proper formality, the other of which was prepared to



enforce rights when it was equitable to do so, notwithstanding the lack of proper
formality.

1.3.4.1 When is a proprietary right legal in practice?

Assuming it falls within section 1 of the LPA 1925, a proprietary right (estate or
interest) will be ‘legal’ if it is created with proper formality. At present, this has
two aspects.

1

Subject to only minor exceptions, the proprietary right must have been
created by deed. A ‘deed’ is a written document of a special kind and it

goes beyond a mere written contract.”’’ According to section 1 of the Law
of Property (Miscellaneous Provisions) Act 1989 (LP(MP)A 1989), an
instrument is not a deed unless it makes it clear on its face that it is a deed
(either by such words or otherwise) and it is executed as a deed (commonly
by a signature, that is witnessed with delivery of the deed). Usually, a
document intended to be a deed will declare itself to be a deed (it will say
‘this is a deed’ or similar) and will state that it is ‘executed as a deed by X

and Y’ and will be witnessed as such by another.?! As indicated, however,
in special circumstances, certain proprietary rights can be legal without the
need for a deed. For our purposes, these are where there are certain leases
for three years or less (the ‘short lease exception’ — see sections 52(2)(d)
and 54(2) of the LPA 1925, and see Chapter 6),%> or where an easement
arises by ‘prescription’ (long use — see Chapter 7). These special cases will
be considered where appropriate.

In addition to the use of a deed, certain potential legal estates and interests
must also be ‘registered’ in the manner required by the LRA 2002. Failure
to so register will render the relevant estate or interest equitable even if it
has been created or transferred by a deed — sections 7 and 27(1) of the LRA
2002. These registration requirements are considered in detail in Chapter 2,
but (briefly) they require the following: all potential legal freeholds must be
registered as a title; all potential legal leaseholds of over seven years’
duration must be registered as a title;>> all potential legal mortgages must
be registered against the title of the freehold or leasehold that they affect;
all potential expressly created legal easements must be registered against
the title of the freehold or leasehold land they affect, if so created on or

after 13 October 2003.24

To sum up then: proprietary rights will be legal where they fall within section 1
of the LPA 1925, provided that they originate in a deed (with minor exceptions)



and so long as they are registered, where such registration is required. This
means that even a potentially legal estate or interest may fail to be legal because
either no deed has been used where required, or a deed has been used but
registration has not occurred where required.

1.3.4.2 When is a proprietary right equitable in practice?

A proprietary right has the potential to be ‘equitable’ for any one of three
reasons. First, it may be excluded ab initio from the definition of a legal estate or
interest found in section 1 of the LPA 1925. Such rights can only ever be
equitable because they cannot be legal, as with a life estate, a restrictive
covenant, a claim in proprietary estoppel, an option to purchase, a right of pre-
emption and so on. Second, despite being within section 1, no deed may have
been used where such is required. Third, despite being within section 1 and the
use of a deed, registration may not have occurred, where required.

However, even if a proprietary right is potentially equitable, that is not enough
for it to exist. Even equitable proprietary rights are required to be created in an
appropriate manner before they may exist as such. After all, let us not forget that
all proprietary rights — be they legal or equitable — have the capacity to affect
land for many years irrespective of who owns that land and so we must be
reasonably certain that alleged proprietary rights do in fact exist. In the majority
of cases (there are some exceptions), the relevant formality for the creation of an
equitable property right is the use of a written instrument, either a
comprehensive written contract signed by, or on behalf of, the parties to the
contract, as required by section 2 of the LP(MP)A 1989, or by a written
instrument signed by the person creating the equitable right, as required by

section 53 of the LPA 1925.° In the event of a failure to use a written
instrument where required, the intended right does not exist at all as a right in

property: it is “void’ as a proprietary right.”® Of course, the unwritten agreement
may still be enforceable between the parties to it (e.g. it might be a contract), so
as to permit the person to whom the right is given to exercise the right against
the person who gave it — but only against that person for the right is now merely
personal. It would then be a ‘licence’, the generic name given to personal rights
to use land.

Of course, the requirement of a written contract or instrument for the creation
of an equitable proprietary right is relatively formal, but there is a clear
distinction between such a written contract/instrument and a deed, not least that
the latter must be witnessed. What it does mean, however, is that, in the normal
case, merely verbal agreements or promises cannot create property rights or
obligations. Note, however, that, in exceptional circumstances, equity will



recognise the existence of an equitable proprietary right arising from an oral
contract, agreement or promise, provided that the conditions for proprietary

estoppel or implied trusts (resulting or constructive) have been fulfilled.?” As
will be seen in Chapters 4 and 9 respectively, the creation of equitable rights by
purely verbal dealings between the parties can occur only in defined
circumstances, especially where this might be thought to achieve fairness — or
‘equity’ — between the parties. The reason for these exceptions is that it is
offensive to the law that a person should be able to deny that they have granted a
proprietary right to another by pleading non-compliance with statutory
formalities (such as the need to use a deed or written instrument) if this is their
own fault. Nevertheless, the creation of equitable rights by proprietary estoppel
or implied trust (i.e. verbally) are exceptions to the rule that equitable rights
should be created in writing and, consequently, the relevant principles must not

be so widely interpreted so as to destroy the primary rule itself.”® Finally, for
completeness, it should also be noted that proprietary rights arising before the

entry into force of the LP(MP)A 1989%° can be equitable even if created by an
oral contract, without the need to plead proprietary estoppel or implied trust,
provided that the oral contract was supported by some ‘act of part performance’
in pursuit of the right, as in Thatcher v. Douglas (1996), applying the now

repealed section 40 of the LPA 1925.%° This is now of largely historical interest,
save that it is possible for property professionals still to encounter a valid
equitable right created before 1989 under the old regime of oral contract plus
‘part-performance’.

1.3.5 The proposed system of e-conveyancing and the
distinction between legal and equitable property rights

If electronic, paperless conveyancing is introduced, it is likely that it will make
the distinction between legal and equitable property rights largely redundant, or
certainly less significant. By virtue of section 93 of the LRA 2002, the creation
or grant of certain specified property rights may be required to be carried out
exclusively by means of an electronic entry on the register against the registered
title of the estate affected. The effect would be that in the absence of such
electronic entry, the alleged property right would not exist at all, even if a paper
deed or written contract existed. In such an eventuality, for those rights specified
under section 93, there would be no scope for the distinction between ‘legal’ and
‘equitable’ versions of the rights specified because deeds and written instruments
would be irrelevant. In such cases, the property right would either exist by



reason of an electronic entry on the register, or it would not exist at all.
The full implementation of e-conveyancing and the activation of section 93 is

still some way off, and the project is officially ‘on hold’.*! Many things remain
uncertain, not least whether the technology yet exists to make full e-
conveyancing a reality. In addition, it is not clear whether all property
transactions will fall within the realm of e-conveyancing (i.e. be specified under
section 93 of the LRA 2002), or only the most fundamental, such as the transfer
of freeholds and leaseholds and the grant of mortgages and easements. Neither
can we yet know whether the courts will invent a ‘default’ status for rights not
created electronically when they should have been, even in the face of an explicit
section 93 of the LRA 2002. After all, this is exactly the function of proprietary
estoppel in the face of the clear requirements of section 53 of the LPA 1925 and
section 2 of the LPA 1989 which require written instruments. What we can
predict, however, is that, should the system ever become a reality, then some
proprietary rights still will be capable of creation by deed or in writing, possibly
even with the added choice of electronic registration, while we all get used to the
brave new world of e-commerce. Presumably, in such an eventuality, the old
legal/equitable distinction will have some relevance until e-conveyancing
becomes mandatory and comprehensive.

1.3.6 The division of ownership and the ‘trust’

Although the distinction between legal and equitable property rights turns,
primarily, on the definition in section 1 of the LPA 1925 and the manner in
which the right is created, there is a third way by which the distinction can arise.
This is where enjoyment of the land is regulated by use of the ‘trust’. In English
law and systems derived from it, it is perfectly possible for a single piece of
property (any property) to be owned by two or more people at the same time.
This is not simply that two people may share ownership; it is, rather, that two or
more people may have a different quality of ownership over the same property at
the same time. In other words, one person may have the legal title to the
property, and another may have the equitable title. Of course, in the normal
course of events, when a person owns an estate in land (or any other property),
this legal and equitable title is not separated, and the person is regarded simply
as ‘the owner’. However, it is the ability to ‘split’ ownership that is so unique to
the English legal system and other common law jurisdictions. So, for land, it is
possible to have a legal owner and an equitable owner: one with legal rights of
ownership; the other with equitable rights. Necessarily, these two owners must
stand in a relationship to each other and this relationship is known as a ‘trust’.



This is what is meant when it is said that A holds land on trust for B: A is the
legal owner (and trustee), and B is the equitable owner (and beneficiary), as
illustrated by Figure 1.3.

The ‘trust’ that exists between A and B can take many forms, and different
rights and duties can be imposed on A (the trustee) for the benefit of B (the
beneficiary), depending on how the trust was established and any relevant
statutory provisions (e.g. the TOLATA 1996 — see Chapter 4). In some
circumstances, a trust will be imposed on a landowner without a deliberate act of
trust creation, thus creating by force of law a distinction between the legal and

equitable titles.>” Finally, it is also important to appreciate that the creation of
legal and equitable proprietary rights through the use of a trust requires
compliance with a different but complementary set of formality rules to those
discussed above: that is, rules similar to (but not identical with) those required
for the simple creation of proprietary rights. Unless there is a ‘constructive trust’,

‘resulting trust’>> or a successful claim of proprietary estoppel, a trust
concerning land or any right therein must be ‘manifested and proved by some
writing’, as required by section 53(1) (b) of the LPA 1925. This means that the
existence of the legal and equitable interests under a trust concerning land
depends on the trust being created in the proper manner, although the
requirement here is that the trust of land must be evidenced by some written
document (perhaps one drawn up later), rather than actually be in writing itself.

Legal owner Equitable owner
(trustee) (beneficiary)
A = > B

Land, or rights in land, are held by A on trust for B

Figure 1.3



1.4 The Consequences of the Distinction between
Legal and Equitable Property Rights

It is apparent from the above that whether a proprietary right is legal or equitable
may tell us many things: for example, how the right was created and whether
there is any possibility of the existence of a trust. However, in times past, one of
the most important consequences of the distinction, albeit much modified by
statute, was the different way in which legal or equitable rights could affect the

new owners or occupiers of the land over which such rights existed.** As noted
at the outset of this chapter, the peculiar quality of proprietary rights is that they
attach to the land itself, and thus the right to enforce them and the obligation to
honour them is capable of passing to new owners of the benefited or burdened
land. This is the situation represented by Figure 1.2 above. So, before the advent
of land registration, the precise effect of a proprietary right on a third party (in
the sense of the third party’s obligation to honour it) depended crucially on
whether the proprietary right was ‘legal’ or ‘equitable’. However, while this is
not yet entirely a matter of history, it must be appreciated that, in modern land
law, the effect of a proprietary right on a new owner of the land burdened by it
depends much more on the effect and interpretation of statute than it does on the
nature of the proprietary right. This is the impact of the Land Registration Acts,
originally the LRA 1925 and now the LRA 2002. Indeed, even in respect of the
relatively small number of titles that remain unregistered (i.e. outside the LRA
and known as ‘unregistered land’), the relevance of the legal or equitable
distinction between proprietary rights is much reduced by the Land Charges
Acts, originally the Land Charges Act 1925 (LCA 1925) and now the Land
Charges Act 1972 (LCA 1972). That is not to say, of course, that we must not
spend some time understanding the distinction between legal and equitable
rights, not least because even now it is impossible to understand modern land
law without an appreciation of the historical importance and limited present
impact of it. Yet we must view the issue in perspective.

1.4.1 Legal property rights before the 1925 legislation

Prior to 1 January 1926, if a proprietary right was legal, it would always bind
every person who came to own or occupy the land over which the right existed.
As was commonly said, ‘legal rights bind the whole world’, and the person



entitled to enforce the legal proprietary right could exercise it against any
purchaser of the land, squatter, recipient of a gift and all others. So, for example,
the person entitled to a legal right of way (an easement) would have been able to
enjoy that right of way no matter who came to own or occupy the land over
which it existed.

1.4.2 Equitable property rights before the 1925 legislation

Prior to 1 January 1926, if an existing property right over land was equitable, it
would bind every transferee of that land except a bona fide purchaser for value
of a legal estate in the land who had no notice of the equitable right. This
appears to be a complicated rule (and bear in mind that it is barely used in
modern land law), but it can be broken down into its constituent parts. Thus, an
existing equitable right over land would be binding on a transferee of that land
(that is, enforceable against them) in all the following cases:

1 where the transferee was not a purchaser for value, as where he received the
land by will, or as a gift, or under the rules of adverse possession
(squatting);

2 where the transferee did not purchase a legal estate in the land, as where he

purchased an interest in the land by taking an equitable lease;

where the transferee was not bona fide, as where he acted in bad faith; and

4 where the transferee had notice of the equitable right, as where he either
knew of its existence (actual notice) or knew of circumstances from which a
reasonable person would have been aware of its existence (constructive
notice) (Hunt v. Luck (1902), Kingsnorth v. Tizard (1986)), or where the
transferee’s agent (e.g. his solicitor) had actual or constructive notice of the
equitable right (so-called imputed notice).

W

In all these cases, the equitable right would have been binding on a transferee of
the land. However, it is important to realise that, in the great majority of cases,
the transferee of the land would easily fulfil the first three requirements of the
‘bona fide purchaser’ rule, and so very often any dispute would turn on whether
the bona fide purchaser of the legal estate had ‘notice’ of the equitable right. In
practice, this was usually the only real question. Consequently, the rule about
equitable interests came to be known as the ‘doctrine of notice’, because it was
usually the transferee’s ‘notice’ of the equitable interest (bound by it) or lack of
notice (not bound by it) that was the real issue. However, such were (and are, in
those rare cases when it applies) the vagaries of the doctrine of notice that
neither the transferee of the affected land nor the owner of the equitable right



that was alleged to bind the land could ever be certain whether his land or his
right (as the case may have been) was secure. Was there ‘notice’ or not? Indeed,
in many cases, the ‘owner’ of an equitable right over land could do little to
ensure its survival should the burdened land be sold, and, conversely, a
purchaser might find that the land they had just purchased was encumbered by
an equitable right of which they were deemed to have ‘constructive notice’, even
though in truth they knew nothing about it. In short, the operation of the
‘doctrine of notice’ was so uncertain that the 1925 property legislation modified
the rule in a radical way and thereby substantially reduced the importance of the
legal/equitable distinction.



1.5 The 1925 Property Legislation and the Land
Registration Act 2002

All that we have considered so far forms the basis of the modern law of real
property. However, the start of the twentieth century brought with it fundamental
social and economic changes, and when these were allied to the defects,
mysteries, vagaries and plain injustices of the law before 1 January 1926, it was
clear that wholesale reform was necessary. The detail of the legislative changes
that came into effect on 1 January 1926 is considered later in the appropriate
chapters, especially Chapters 2, 3 and 4, but for now it is important to realise that
both substantive and structural changes were made by the 1925 property
legislation, particularly regarding the question of ownership of land and the way
in which proprietary rights could affect ‘third parties’ — being persons who came
to the land after the proprietary rights affecting it had been created. The main
legislative enactments of 1925 are considered briefly below. It should be noted
at this early stage that the LRA 2002 has remodelled parts of the original 1925
scheme substantially.

1.5.1 The Law of Property Act 1925

The LPA 1925 made very significant substantive changes to the law of real
property, including, as we have seen, a redefinition of what rights could be legal
or equitable. It also has much to say about joint ownership of land, the creation
of proprietary interests, the nature of the fee simple and leasehold estates, and
much more. Although amended in parts, it remains the governing statute for
modern land law.

1.5.2 The Settled Land Act 1925

The Settled Land Act 1925 (SLA 1925) is a complicated statute, designed to
regulate the creation and operation of ‘successive’ interests in land, as where a
house is given to A for his life, and then to B for her life and then to C
absolutely. It is considered in Chapter 5. Its importance is much diminished by
the abolition of ‘settlements’ for dispositions taking effect on or after 1 January
1997 — see section 2 of the TOLATA 1996. It would be unusual to come across a
settlement governed by the SLA today.



1.5.3 The Land Registration Act 1925 and the Land Registration
Act 2002

The machinery originally established by the (now repealed) LRA 1925 and now
found in the LRA 2002 is examined in detail in Chapter 2. This comprehensive
statute is fundamental to the modern law of real property. It creates a system
whereby title to land (being the estates of legal fee simple or legal leasehold) and
many other rights in that land are recorded by HM Land Registry in a register.
The ‘register’ itself used to comprise a series of file cards (a physical register),
but it is now held largely in electronic form. In essence, each title (i.e. right of
ownership) is assigned a ‘title number’ linked to a physical plot of land. Under
each ‘registered title’, there are then recorded details about the type of estate
(e.g. freehold or leasehold) and who owns it, as well as many other rights
affecting the land, such as any mortgages. The purpose behind these provisions
was — and is — to replace the haphazard system of conveyancing that existed
before 1 January 1926 and, especially, to bring certainty and stability to the
question of who owns the land and how proprietary rights binding the land
affected third parties. As such, the LRA 2002 applies to what is loosely called
‘registered land’, or more accurately, land of registered title.

As indicated briefly, the system introduced by the LRA 1925 was ripe for
reform, and that reform was carried out by the LRA 2002. Although many of the
central principles of land registration have remained the same under the LRA
2002 as they were under the LRA 1925 (albeit ‘tidied up’ to reflect modern
circumstances), there is also much that is different. The 2002 Act came into
force on 13 October 2003 and the LRA 1925 is no more. Not all of the
provisions of the new legislation are in force yet (e.g. section 93 and e-
conveyancing), but the LRA 2002 has already affected the way in which modern

land law operates.> It is simply not possible to understand modern land law
without a thorough understanding of the LRA 2002 and what it means to say that
the land (i.e. its title) is ‘registered’.

1.5.4 The Land Charges Act 1972

The LCA 1972 (originally, the LCA 1925) is also examined in detail later — see
Chapter 3. Once again, it establishes a system to regulate the transfer of land and
is also designed to bring certainty to dealings with land affected by the
proprietary rights of other people, particularly if those rights are equitable.
Importantly, land that is covered by the LCA 1972 is not ‘registered land’, and it
falls outside the scope of the LRA 2002. Thus, the LCA 1972 concerns what is



called ‘unregistered land’, this being land to which the title is not entered on a
register but is proved by the title deeds to the property and any related bundle of
documents. If the land is ‘registered’, there are no title deeds because the title is
found on the register.



1.6 The Distinction between Registered and
Unregistered Land

The fundamental distinction that every student and practitioner of property law
must draw since 1 January 1926 is between registered and unregistered land.
Registered land — more accurately, land of registered title — is governed by the
LPA 1925, the common law and the LRA 2002. Unregistered land is governed
by the LPA 1925, the common law and the LCA 1972. Most importantly of all,
the registered land system and the unregistered land system are mutually
exclusive. Land either falls into one system or the other, but never both at the
same time. Land is either ‘registered land’ or ‘unregistered land’ but never both.
As explained in Chapter 2, the great majority of titles are already registered (well
over 85 per cent of all titles) and in due course virtually all land will become
registered — it will move from being ‘unregistered’ and become ‘registered’, a
process that has been speeded up by the entry into force of the LRA 2002.
However, at present, two systems of land conveyancing are in operation in
England and Wales, side by side. What follows is an outline of the two systems,
and the detail is provided later in Chapters 2 and 3. Particular attention should be
paid to the way in which both systems deal with the question of the effect of
proprietary rights on third parties: that is, the issue that was once governed by
the distinction between legal and equitable rights and the doctrine of notice. That
said, it is also of paramount importance to appreciate that ‘registered land’ is the
system intended to govern land law into the twenty-first century and beyond, and
that it is already by far the predominant system. Unregistered land is of
diminishing importance, legally and practically.

1.6.1 Registered land

1 Registered land is land to which the title is registered in a register. Every
title is given a title number and the details of the current owners are
registered against it. Once a person is registered as estate owner, that
ownership is guaranteed by the State,*® and prospective purchasers may buy
the land in the certainty that the title has been thoroughly investigated and
approved before it was first registered (e.g. as in Habenec v. Harris
(1998)). A title that is registered under the LRA 2002 is a strong,
marketable title.



2 A second category of right in registered land is the registered charge. These
are essentially legal mortgages, used to raise money for the estate owner by
offering the land as security for a loan. Legal mortgages are registered
against the estate over which they take effect, either freehold or leasehold.
If so registered, they are guaranteed (Swift 1st Ltd v. Chief Land Registrar
(2015)).

3 There is another group of proprietary rights in registered land, central to the

operation of the LRA 2002, called unregistered interests which override.

These property rights, conveniently called ‘overriding interests’,?” are

automatically binding on any transferee or occupier of the land, without the
need for any kind of registration. They have priority over the rights of such
transferees, whether the transferee be a purchaser or not.>® Importantly,
unregistered interests which override include both some legal rights and
some equitable rights. This is because they are defined in the LRA 2002 —
in Schedules 1 and 3 to the Act — and these definitions are conclusive. In
fact, it is a right’s status as an ‘interest which overrides’ that is important,
not its legal or equitable quality, and thus it is this statutory status under the
LRA 2002 that makes such rights binding on a third party. The list of
overriding interests looks long, but the actual number in practice is small.

4 A fourth category of right in registered land is the protectable registrable
interest. These rights include all other proprietary rights not included in the
above categories, be they legal or equitable. The fundamental point about
these interests is that they will only bind a purchaser of the land if they are
registered against the title that they affect.> Registration is by means of a
Notice.* If they are not so registered, they have no priority over a
purchaser of the affected land, meaning that they cannot be enforced against
him. They may be effective against a non-purchaser, even if not registered,

such as a person who inherited or was given the land.*!

To conclude, three points about registered land bear repetition. First, in
registered land, the effect of a proprietary right on a transferee of the land is
determined by its status under the LRA 2002, especially whether it is an interest
which overrides or a protectable registrable interest. Its legal or equitable quality
is relevant, but not crucial. Second, under the system of the LRA 2002, the
‘doctrine of notice’ is entirely irrelevant and although certain provisions do
make reference to the ‘knowledge’ of transferees of land, this is not the old-
fashioned ‘doctrine of notice’. Third, the concept of overreaching (see Chapters
2 and 4) may allow a purchaser of registered land to defeat certain equitable
rights, even if they appear capable of being overriding or might otherwise



thought to be protected. So, a purchaser who pays the purchase price of land to
the co-owners (i.e. more than one registered owner) of a legal estate will
‘overreach’ any equitable owners, meaning that the rights of equitable ownership
cannot bind that purchaser, whether or not the rights appear to fall within the

definition of overriding interests or their registration has been attempted.*> The
equitable owner’s rights are, in fact, transferred to the purchase money that has
been paid. Overreaching is a limited, but powerful, ‘trump card’ and is explained
in greater detail in Chapters 3 and 4.

1.6.2 Unregistered land

Unregistered land is land to which the title is not registered. The title is located
in the old-fashioned title deeds (a bundle of documents), and a prospective
purchaser must investigate ‘root of title’ through examination of the title deeds
in order to be confident of obtaining a secure right to the land. Further, in
unregistered land, it remains true that ‘legal rights bind the whole world’. This
aspect of the pre-1926 common law remains important and an understanding of
how °‘legal’ rights come into existence is therefore crucial to understanding
unregistered land. However, equitable rights in unregistered land fall into three
distinct and separate categories.

1 Most equitable rights are ‘land charges’ within the LCA 1972. As such,
they must be registered against the owner of the land over which they take
effect (not the land itself) in order to bind a purchaser of it. If they are not
so registered (and registration must be against the person who owned the
land at the time the right was created), they are not binding. They are void
and the doctrine of notice is irrelevant. It should be understood that this is
an entirely separate system of registration from that which exists in
registered land. The two different systems of registration are mutually
exclusive, and operate under different statutes. The equitable rights that are
‘land charges’ for the purposes of registration under the LCA 1972 are
defined in the LCA 1972 itself: e.g. an equitable easement, an equitable
mortgage, an option to purchase the land, a covenant preventing some
specific use of the land.

2 There are a number of equitable rights that do not fall within the statutory
definition of land charges. Consequently, they are not registrable under the
LCA 1972 and are not ‘land charges’. Their effectiveness against a
purchaser is decided by the application of the old doctrine of notice. This is
a very limited class of right and provides the only circumstance where the



doctrine of notice remains relevant in modern land law.

3 There are certain special equitable rights that are neither land charges nor
always subject to the doctrine of notice. These are the rights that are
overreachable. They are equitable rights of a special character, being rights
capable of easy quantification in money (e.g. equitable ownership of a
proportion of a house). They may be ‘overreached’ so as not to bind a new
purchaser of the land. If this happens, the equitable owner must take the
monetary value of the right (i.e. their share of the price paid) rather than
enjoy the right over the land itself. This is explained more fully in Chapter
4, but its relevance here is to signpost the existence of equitable rights in
unregistered land that are neither land charges under the LCA 1972, nor
subject to the old doctrine of notice.

So, to reiterate with respect to unregistered land. First, in unregistered land, the
distinction between legal and equitable rights is still of fundamental importance.
Legal rights bind the whole world. Second, in unregistered land, the doctrine of
notice is largely irrelevant, but may still play a part for those equitable rights that
fall outside the definition of land charges under the LCA 1972 and which are not
overreached. Third, the concept of overreaching (see Chapters 3 and 4) also
applies to unregistered land, and may allow a purchaser of unregistered land to
defeat certain equitable rights. Fourth, over 85 per cent of all titles are registered
and unregistered land is slowly, but surely, disappearing from the map. As we
shall see, land that is currently unregistered must become registered on the
occasion of certain dealings with it. These ‘triggers’ for compulsory registration
of title are discussed in Chapter 2. There are also procedures by which a freehold
or leasehold owner may apply for voluntary first registration of their title, and
the entry into force of the LRA 2002 has encouraged much greater voluntary
registration. However, the important point here is the simple one: unregistered
land is a fading system and soon will barely trouble practitioners and students
alike. Figure 1.4 gives a diagrammatic representation of the 1925 property
legislation.



1.7 Chapter Summary

The law of real property (or land law) is concerned with land, rights in or over
land and the processes whereby those rights and interests are created and
transferred. Rights in land are different from ‘mere’ contractual rights, in that
‘land law rights’ are capable of affecting persons other than the parties who
created the rights. This is the ‘proprietary’ nature of land law rights and it is
completely different from the merely ‘personal’ obligations that an ordinary
contractual relationship establishes. Proprietary rights can ‘run’ with the land
and can confer benefits and burdens on whomsoever comes to own or possess
the land.

1.7.1 Types of proprietary right

Proprietary rights are either ‘estates’ or ‘interests’. An ‘estate’ is a right to use
and control land, being tantamount to ownership, but with the important
difference that the ‘estate’ will define the time for which the ‘ownership’ lasts.
An ‘estate’ is equivalent to ownership of the land for a slice of time. The two
estates proper are:

1 the freehold (the fee simple); and
2 the leasehold (term of years or tenancy).



LAW OF PROPERTY ACT 1925

introducing substantive change to land law
effective 1 January 1926

Registered land

Land Registration Acts
and Land Registration
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Rules
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Titles are not registered
Titles are registered Legal rights
Registered charges (mortgages) Land charges
Overriding interests Other equitable interests that
Registered protected interests may depend on the doctrine of
notice or be overreached

Statutory overreaching of certain equitable rights
(a creation of the Law of Property Act 1925}
applicable to both registered and unregistered land

Figure 1.4

An ‘interest’ is generally a right that one person enjoys over land belonging to
someone else; technically, an interest is a right in the estate of another person.
These include two former estates (the fee tail and life interest), but also more
limited rights, such as the easement (e.g. a right of way), mortgage (a debt

secured on land) and restrictive covenant (a right to control a neighbour’s use of
land).

1.7.2 The legal or equitable quality of proprietary rights
Section 1 of the LPA 1925 defines which proprietary rights may be legal. These



include the freehold (fee simple absolute in possession), the leasehold (term of
years absolute), the easement, mortgage and right of re-entry. An estate or
interest not falling within section 1 must necessarily be equitable. For estates and
interests that do fall within the section, they may be legal or equitable and their
legal or equitable status will be determined by the manner of their creation.
Assuming the estate or interest falls within section 1 of the LPA 1925.

1 A right will be ‘legal’ if it is created with proper formality, which usually
means by deed. Note that, in special circumstances, certain proprietary
rights may be legal without the execution of a deed, such as where there are
certain leases for three years or less at the best rent etc., or an easement is
generated by prescription (long use). Some potential legal rights must also
be registered under the LRA 2002 in order to achieve ‘legal’ status.

2 A right will be ‘equitable’ if it is created by a written contract or written
instrument within section 2 of the LP(MP)A 1989 or section 53 of the LPA
1925. In exceptional circumstances, equity will recognise the existence of a
right arising from an oral contract, promise or agreement, provided that the
conditions for proprietary estoppel or implied trusts have been fulfilled.

3 Under the LRA 2002, it is intended that proprietary rights should be created
electronically. This may become mandatory.

4 A right falling outside section 1 of the LPA 1925 may only ever be
equitable, but must still fulfil the formality requirements necessary to
establish an equitable proprietary right (as 2 above).

5  The distinction between legal and equitable proprietary rights also can arise
through the use of the ‘trust’. One person may have the ‘legal’ title to
property and another may have the ‘equitable’ title. This is common in co-
ownership situations, as where Mr X may own the legal title, but Mr X and
Ms Y may share the equitable title to the house they live in.

1.7.3 The original significance of the legal/equitable distinction
prior to 1926

As well as indicating how a proprietary right came into existence and whether
any trust is involved, a significant reason for distinguishing between legal and
equitable proprietary rights before the 1925 property legislation was that this
could determine their effect on third parties.

1 If the right were legal, it would always bind every transferee or owner of
the land over which it existed.
2 If the right were equitable, it would bind every transferee of the land except



a bona fide purchaser for value of a legal estate in the land who had no
notice of the equitable right.

These principles have been replaced to a very considerable extent by
requirements of registration.

1.7.4 The 1925 and 2002 property legislation

The LPA 1925 made substantive changes in the law of real property, including a
redefinition of what rights may be ‘legal’ or ‘equitable’. It applies in equal
measure to registered and unregistered land.

The LRA 2002 governs the system of registered land whereby title to land is
recorded in a register administered by HM Land Registry. Provision is made for
the registration of other rights affecting the land. ‘Registered land’ now accounts
for over 85 per cent of all titles. The original land registration system under the
LRA 1925 has been thoroughly overhauled by the LRA 2002.

The LCA 1972 (replacing the LCA 1925) establishes a system of registration
of equitable interests in unregistered land, being land where title is not entered
on a register but is found in title deeds. The LCA has no impact on registered
land. Unregistered land is now much less important, given that most titles are
registered under the LRA 2002. Unregistered conveyancing will largely
disappear as more titles become registered.

The SLA 1925 controls dealings with ‘successive’ interests in land, but only
in respect of settlements in existence before 1 January 1997. Thereafter, any new
successive interests are controlled by the TOLATA 1996. Issues involving the
SLA are very rare.

The distinction between ‘registered land’ and ‘unregistered land’ is as follows.
Registered land is land to which the title is registered: for example, the legal
freehold or the legal lease of over seven years’ duration. Other categories of
right in registered land are, registered charges (e.g. mortgages), unregistered
interests which override (being rights that automatically have priority over the
land without the need for any kind of registration) and protected registrable
interests (being rights requiring registration to bind a purchaser of the land).
Overreaching applies in registered land.

Unregistered land is land to which the title is not registered. The title is
located in the title deeds (or sometimes the fact of possession) and a prospective
purchaser must investigate ‘root of title’. In unregistered land, it remains true
that ‘legal rights bind the whole world’, although the validity of equitable rights
against a purchaser depends on their status as either land charges (requiring



registration under the LCA 1972), rights dependent on the doctrine of notice or
overreachable rights.
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In particular, the Law of Property Act 1925, the Land Registration Act 1925 (now the Land
Registration Act 2002), the Trustee Act 1925, the Administration of Estates Act 1925 and the Land
Charges Act 1925 (now the Land Charges Act 1972).

This is an unusual date for such momentous legislation. It appears to have been chosen so as to give
enough time for the reforms to take effect before another piece of amending legislation — the
Commonhold and Leasehold Reform Act 2002 — was brought into force. In the event, the entry into
force of the CLRA was delayed. Coincidentally — perhaps — the date was also 100 years after the
opening of HM Land Registry HQ in Lincoln Fields, London.

At the time of writing, no firm date has been set for the introduction of full e-conveyancing and the
project is officially ‘on hold’. HM Land Registry maintains that it will be introduced when economic
and technological conditions permit. However, some ancillary aspects of electronic dealings with land
are in operation, particularly in relation to the creation and discharge of mortgages (i.e. when the loan
is taken out and then repaid) and the transmission of forms in electronic rather than paper form. Law
Commission Consultation Paper No. 227, updating the Land Registration Act 2002, 31 March 2016,
suggests that the goal of simultaneous electronic registration and completion of transactions should no
longer be pursued but that other avenues for utilising electronic services should be considered.

A deed is a formal written document, executed, signed and delivered as such by the grantor of the right
and witnessed as such by a third person — see section 1 of the LP(MP)A 1989. It is no longer necessary
to fix a red seal to a deed, but the document must declare itself to be a deed and be witnessed by a
disinterested person as a deed. If e-conveyancing comes into force, deeds may be executed
electronically without paper, section 93 LRA 2002.

But if the lease as such fails to be created out of the contract, it is possible that the parties could still
enforce the contract between them: Berrisford v. Mexfield Housing Co-operative (2011) (see Chapter
6).

For example, by long use (prescription) or through proprietary estoppel (see Chapter 9).

See e.g. Rudden, B. (1987) ‘Economic theory versus property law: The numerus clausus problem’, in
Eekelaar, J and Bell, J (eds) Oxford Essays in Jurisprudence, 3rd series, Oxford: Clarendon Press.

It is not only case law that can settle the matter. Sections 115 and 116 of the LRA 2002 confirm the
proprietary status of previously disputed rights. Thus, rights of pre-emption, proprietary estoppel and
mere equities are confirmed as proprietary.

The ‘Crown’ is neither the Government, nor the reigning king or queen in a personal capacity, but a
legal entity in its own right, which can be regarded as the repository of the sovereignty of the nation as
expressed through a constitutional monarchy.

Under section 79 of the LRA 2002, the Crown may now grant itself a freehold estate in order to
register its land.

Technically, because of section 1(3) of the LPA 1925, an equitable fee simple is not an estate, but an
‘interest’, but nothing turns on this.

In the case of Bruton v. London and Quadrant Housing Trust (2000), the House of Lords suggested
that a lease need not always be carved out of an estate in the land, but might, in some circumstances,
be regarded as ‘non-proprietary’. This interesting and controversial analysis is discussed more fully in
Chapter 6.

See section 1.3.1.

Primarily because parties in a commercial relationship tend to use property professionals to organise
their affairs and usually this leads to a lease that complies with the formalities necessary to create a
legal estate.
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Section 1(3) of the LPA 1925 provides that the only current estates are the legal fee simple or legal
leasehold because all other estates and interests ‘take effect as equitable interests’.

This was the conventional pattern. Such a fee tail is at the heart of Jane Austen’s Pride and Prejudice —
the estate owner (Mr Bennet) has no son and, on his death, the surviving women must leave the land
because the estate in tail will terminate, having been limited to male heirs.

Mr Collins in Pride and Prejudice.

If X is a life tenant, thus holding an estate for life, it may be sold to Y, but Y’s estate will last only for
so long as X is alive. Y’s interest is then said to be pur autre vie — for the life of another.

For example, the benefit of an easement — such as the right to walk on a neighbour’s land — will be
sold as part of the benefited land, but the right to an option to buy may be sold independently of any
land.

Eagle Star Insurance Company v. Green (2001).

Land Registry transfer forms (e.g. for the sale or gift of registered land) are deliberately cast as deeds
for this purpose.

Leases for three years or less, giving an immediate right to possession for the best rent reasonably
obtainable, provided that no lump sum is payable at the start of the lease as a condition of it being
granted.

In certain exceptional cases, legal leases for a term of less than seven years may require registration,
but these are of an individual and special character — see sections 4(1) and 27(2)(b) of the LRA 2002,
and also Chapter 2.

Impliedly created easements are not caught by section 27(2), neither are those special easements that
fall under the Commons Registration Act 1965 even if expressly created.

The written contract will be used where the creator of the right receives a benefit in return for
burdening his land; a written instrument under section 53 of the LPA 1925 is more appropriate for a
voluntary grant of an equitable right, often using a trust. Note also that under section 53(1)(b) LPA
1925 a valid trust of land may be evidenced in writing, if not actually made in writing: Kaki v. Kaki
[2015] EWHC 3692 (Ch).

It may be possible to save part of a written instrument by separating a valid clause from an invalid one
and giving proprietary effect to the valid part: Murray v. Guinness (1998).

By section 53(2) of the LPA 1925 and section 2(5)(c) of the LPA 1989, implied trusts are a statutory
exception to the formality requirements found in section 53 of the LPA 1925 and section 2 of the LPA
1989, respectively. Proprietary estoppel is an invention of equity and is justified on a policy basis in
order to prevent unconscionability — see Taylor Fashions v. Liverpool Victoria Trustees (1982).
Auction contracts are also excepted (section 2(5)(b) of the LPA 1989), as are short leases (section 2(5)
(a) of the LPA 1989).

That is, before 27 September 1989.

Repealed prospectively by section 2(8) of the LPA 1989.

HM Land Registry, Response to E-conveyancing, 2012. And note the Law Commission’s recent
suggestion that the original idea of e-conveyancing should not be pursued, above, n.3.

As with implied, resulting and constructive trusts.

Both are exempt from formality by section 53(2) of the LPA 1925 and section 2(5)(c) of the LPA
1989.

The distinction between a ‘legal’ property right and an ‘equitable’ property right may have limited
other consequences, even today. For example, the rights of the parties under a ‘legal’ mortgage are
marginally different from those under an ‘equitable’ mortgage, and there may be some circumstances
where the ‘legal’ or ‘equitable’ quality of a right will affect the remedy given if it is infringed. These
differences — which are not large — are discussed in the text when dealing with the individual property
rights.

For example, the introduction of the electronic creation and discharge of mortgages and the reform of
the law of adverse possession (squatting).
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Section 58 of the LRA 2002 provides that registration as proprietor of an estate is conclusive. For a
recent example, see Walker v. Burton (2013) and contrast Fitzwilliam v. Richall Holdings Services
(2013).

As they were known under the LRA 1925.

Sections 11, 12, 29 and 30 of the LRA 2002.

They will bind a non-purchaser, whether registered or not. See Chapter 2 and section 28 of the LRA
2002.

The ‘Notice’ is the name given to the register entry. It is not the doctrine of notice.

See section 28 of the LRA 2002.

Note, these overreachable equitable shares of ownership cannot be registered by means of a Notice
under the LRA 2002 (they cannot be a protectable registered interest) precisely because it is intended
that they should be overreached: section 33 of the LRA 2002.



Chapter 2
Registered Land

Chapter Contents

2.1
2.2
2.3

2.4

2.5
2.6

2.7

2.8
2.9
2.10
2.11
2.12
2.13

The Basic Concept of Title Registration
The Nature and Purpose of the System of Registered Land

The Three Fundamental Operating Principles of Registered
Land

An Overview of the Registered Land System under the Land
Registration Act 2002

The Operation of Registered Land: Titles

The Operation of Registered Land: Unregistered Interests
which Override

The Operation of Registered Land: Protected Registered
Interests under the Land Registration Act 2002

Restrictions

The Operation of Registered Land: Overreaching
Alteration of the Register

Indemnity under the Land Registration Act 2002
An Overview of the Land Registration Act 2002

Chapter Summary




Introduction

The system of registration of title was perhaps the greatest of the reforms that

came out of the wholesale restructuring of English property law in 1925." While
the original system of land registration inaugurated by the LRA 1925 had many
flaws, it served well for nearly 80 years and was able to cope with the
fundamental economic and social changes that took place over that time. It was

not perfect,” but judicial management through sensible interpretation in cases
ensured that it worked on an everyday basis. Today, the majority of land in

England and Wales is ‘registered land’® and is now governed by the LRA 2002.
The LRA 2002 entered into force on 13 October 2003 and significantly amended
the original scheme. This legislation replaced the 1925 Act in its entirety. While

some aspects of the old law remain operative through transitional provisions,” it
is to the 2002 Act and the Land Registration Rules (LRR) that we must turn for
the detail of the system. Consequently, this chapter will concentrate on the law
of land registration as it exists today — that is, under the LRA 2002. Reference
will of course be made to the ‘old’ law of land registration under the 1925 Act,
especially where its provisions have been given longer life through the
transitional provisions of the LRA 2002. However, the LRA 2002 is the
controlling statute.

The 2002 Act was the product of years of consultation and evaluation and it

was a joint project between the Land Registry® and the Law Commission.® The
draft Bill was virtually unamended during its passage through Parliament and it
is a work of clarity and principle. As well as ensuring that the substantive
principles of land registration were brought up to date and expressed in clear
language, the 2002 Act is also designed — in fact primarily designed — to
facilitate e-conveyancing: that is, the holding and transfer of estates and interests
in land electronically. This goal of a virtually paper-free conveyancing system
has not yet been achieved because the e-conveyancing provisions of the LRA
2002 have not yet been triggered and the move to full e-conveyancing is ‘on

hold’,” but the structure of registered land under the 2002 Act is designed to
ensure that e-conveyancing will work when the remaining technological and
legal issues have been resolved. In this sense, the 2002 Act is ‘transaction-
driven’ — its primary aim is to ensure the quick, efficient and inexpensive
transfer of estates and interests in land while ensuring that third-party interests in
land (the proprietary rights of others in the registered estate) are properly
protected. To further this in a practical way, the 2002 Act seeks to implement a



number of policies through changes to the substantive law. First, it seeks to
ensure that as many estates in land as possible become registered. Second, it
seeks to ensure that as many third-party rights as possible are recorded on the
register of title of the estate that is affected by those rights. The necessary
corollary is, of course, that failure to protect rights by registration when required
may well mean that the interest ceases to affect the estate when it is sold. Third,
it seeks to minimise the number and effect of those third-party proprietary rights
that can be effective against the new owner of land even without being registered
(‘unregistered interests which override’). In turn, this will do much to ensure that
the register provides a very clear picture of the legal state of the land. Fourth, if
e-conveyancing materialises, it would provide that the effective transfer and
creation of most proprietary rights in land could not occur unless this is achieved
by an electronic entry on the e-register.

At this early stage in the analysis of the law of land registration, these policy
goals may appear difficult to understand, but the point of importance is that the
LRA 2002 is designed to alter radically, through e-conveyancing, the way in
which land is sold and the ways in which third-party rights in that land are held
and protected. We are not there yet, but many of the provisions of the LRA 2002
make sense only if this fundamental point is appreciated. That said, it would
have been foolish for the framers of the 2002 Act to ignore what had gone
before. So the 2002 Act builds on the principles of the 1925 Act and there is
much in the new law that is taken from the old. Indeed, we can go further and
say that the basics of the system operating under the 2002 Act are the same as
those under the 1925 Act. There is still a register of titles, there is still a Chief
Land Registrar and district registrars, and under the 2002 Act there are concepts,
ideas and distinctions that are to be found in the 1925 Act. The difference is in
the detail, not the basic structure, at least prior to the introduction of full e-
conveyancing when perhaps even our understanding of what ‘proprietary rights’
are might have to change. For now, however, the 2002 Act represents evolution

not revolution.®



2.1 The Basic Concept of Title Registration

Simply put, to describe land as ‘registered’ means that the title to it (the estate, a
right of ownership) is recorded in a register maintained by HM Land Registry
and accessed through a number of district land registries around the country or,
increasingly, online. Each title is referenced by a unique title number. In addition
to information about the title itself (e.g. quality of title, general description of
land and identity of estate owner), other rights and interests affecting the title
may be entered on the register against the title number. Thus, while it is
convenient to talk of registration of ‘land’, in fact the system is built on
registration of title and it is not a ‘cadastral system’ in which it is the land itself

that is recorded.” The fact that our system depends on registration of title, not of
land, also means that it is perfectly possible for one plot of land to have more
than one type of title registered in respect of it. Where this occurs, it is clearly
identified on the register and a suitable cross-reference is made. For example, a
parcel of land might be identified as having a registered fee simple (a freehold
owner) and a registered long lease (his tenant), and these will be cross-
referenced to each other so that a purchaser of the freehold will be able to
identify all registrable estates (titles) over the land that he is purchasing.

As things currently stand under the LRA 2002, not quite every ‘estate’ in land
is a ‘registrable title’ because some estates are excluded for practical or legal
reasons (e.g. they may be of too short duration to require the protection of
registration). Currently, a registrable estate — being an estate that must be

registered on its transfer or creation'” — is either a legal freehold (being the fee
simple absolute in possession) or a legal leasehold of over seven years’ duration

(or with over seven years left to run if it is sold by one tenant to another'! or
some specialist and uncommon leases of shorter duration). All other estates
cannot be registered in their own right but, as discussed in the previous chapter,
these two ‘qualifying’ titles are for all intents and purposes the most important
indicia of land ownership in modern land law.'” The Land Register is thus
intended to provide a comprehensive picture of title ownership in England and
Wales, and ‘registration of title’ has replaced ‘title deeds’ as the proof of that
ownership. So while the mechanics of the system are complicated, the central
idea is simple enough. There should exist an accurate and reasonably
comprehensive record of title to land and of third-party interests in that land in
order that dealings with the land can be accomplished safely and quickly. In



pursuit of this, on 1 December 1990, all land in England and Wales became
subject to compulsory first registration of title, although, at that time, there were
already some 13 million registered titles. Today, HM Land Registry estimates
that over 85 per cent of all titles are registered.

The consequence of the introduction of nationwide compulsory first
registration of title on 1 December 1990, now continued under the LRA 2002, is
that certain transactions concerning what is currently ‘unregistered land’ will
trigger the requirement that the new owner applies to the Land Registry for ‘first
registration of title’. On such application, the Land Registry will investigate the
title, will register it and will assign a unique title number. In fact, the LRA 2002
specifies numerous transactions that trigger a compulsory first registration of a
qualifying title. These ‘triggers’ for compulsory first registration of a previously

unregistered title are:'3

1 the transfer (‘conveyance’) of an unregistered freehold estate to another
person, whether for valuable consideration (e.g. a sale), by gift, on death,
by way of trust or under order of the court;

2 the transfer of an existing lease in the land to another person, with more
than seven years left to run at the date of the transfer, whether for valuable
consideration (e.g. a sale of the lease), by gift, on death or under order of
the court; !4

3 the grant of a legal lease of more than seven years’ duration, either out of
an unregistered freehold or out of an unregistered leasehold of more than
seven years’ duration (in this case, the lease will be registered, even if the

estate out of which it is granted is not);"

4 the creation of a first legal mortgage over an unregistered freehold or
unregistered leasehold with more than seven years left to run, which will
trigger registration both of the mortgage and of the title over which it is

created.!®

There is no doubt that the great majority of transactions concerning unregistered
land will be caught by these triggers with the consequence that, as HM Land
Registry estimates, the vast majority of all titles to land should be registered in
the near future.!” In addition, the 2002 Act also provides for voluntary first
registration of titles'® and for registration by the Crown of its land.!® So, for
example, an existing owner of an unregistered freehold can apply for voluntary
first registration and thus ‘convert’ his land from ‘unregistered’ to ‘registered’.
Indeed, the LRA 2002 provides powerful incentives to do this. Not only are



there reduced fees for registration and significant protection for persons buying a
registered title, but registered land is also protected to a very great degree from
claims of adverse possession.”’ A large landowner, perhaps a farmer or local
authority, who is unable to keep track of all of their holdings might well apply
for voluntary first registration of title in order to obtain the security offered by
the LRA 2002.°! Some land will, however, remain of unregistered title even
under these provisions, but these are likely to be unusual land holdings that are
rarely, if ever, transferred and so their unregistered status will be not be

important.”?



2.2 The Nature and Purpose of the System of
Registered Land

The LRA 2002, and the LRR 200323 made thereunder, contain the details of the
current system of registered land. Together, they provide a statutory code that
seeks to regulate the transfer, use and enjoyment of registered land, and it is
imperative to appreciate that an understanding of ‘registered land’ is
indispensable before embarking on an analysis of the substance of modern land
law. The 2002 Act (and the 1925 Act before it) represents an attempt to impose a
self-contained structure on a vitally important area of social, economic, family
and commercial activity — the sale and use of land — and in this it is largely
successful. Of course, the system of registered land is not perfect, even though

the 2002 Act has resolved many points of former difficulty,?* but that should not
blind us to the importance of a thorough understanding of the 2002 Act and the
principles that underlie it.

Land is one of the most important economic assets of any nation, but it is also
used for a variety of social and domestic purposes that many would argue are at
the foundation of a modern society. Land law has to reflect the needs of
commerce, families, financial institutions, neighbours, purchasers and occupiers.
It is in this context that the system of registered land must operate, for it is these
masters that land law has to serve. Consequently, it is difficult to draw up a
complete list of the aims and purposes of the land registration system of England
and Wales, not least because the LRA 2002 is just one component of a complex
system regulating land use and ownership. In this respect, it must also be
remembered that many of the structural changes in the mechanics of land law
originally brought about by the 1925 Act and now developed by the 2002 Act
would not have been possible without the complementary changes in the
substantive law of estates and interests that were brought about by the LPA
1925. These were discussed in Chapter 1 and are an important step in the
achievement of the objectives outlined below. With that in mind, we may note
that our modern system of registered land is dedicated to a number of practical

goals.?®

1 To reduce the expense and effort of purchasing land by eliminating the

lengthy and formalistic process of investigating ‘root of title’.?% If title is
registered, the owners of land should be easily discoverable by a simple



search of the register of title and the possibility of fraud should be
reduced. Thus, land becomes much more saleable and alienable.

To reduce the dangers facing a purchaser who is buying land from a
person whose title is unsafe, unclear or difficult to establish. The
purchaser can rely on the register of title, for this is a title that has been
investigated by the Land Registry and whose validity is guaranteed. In
fact, under the LRA 2002, the aim is to ensure that ownership of land in
England and Wales takes the form of ‘title by registration’ instead of
‘registration of title’. Thus, title is ensured by the fact of registration itself,
not by the documents that are sent off for registration — as made clear in
section 58 of the Act. As the Law Commission commented in Report No.
271, the ‘fundamental objective’ of the 2002 Act is that:

the register should be a complete and accurate reflection of the state of
the title of the land at any given time, so that it is possible to
investigate title to land online, with the absolute minimum of

additional enquiries and inspections.?’

To ensure that a purchaser of land knows about the rights and interests of
other persons over that land, thereby ensuring that the price paid reflects
its true economic and social value. This can be done by ensuring that as
many rights as possible must be entered on the register and by limiting
those that need not be. If the purchaser is able to discover these hostile
interests — either by inspecting the register or by inspecting the land itself
— the purchase can be abandoned or the offer price reduced if he is unable
to use the land for the purpose originally intended.

To enable the purchaser to buy land completely free of certain types of
interest over that land, those interests then taking effect in the money paid
to the seller (known as ‘overreaching’).

To provide a mechanism whereby certain third-party rights in land can be
protected and so survive a sale of that land to a new owner. For this
reason, the old unregistered land ‘doctrine of notice’ plays no part in the
system of registered land, having been superseded by the operation of the
register. The LRA 2002 thus adopts a three-fold categorisation of third-

party proprietary rights: those that are overreached,”® those that are
‘unregistered interests which override’?® and those interests that must be

protected by registration.>’
Eventually, at a date yet to be announced, to introduce e-conveyancing



whereby the transfer of land, its mortgage and the creation of many third-
party rights will be required to be achieved by electronic entry directly on
to the register of title. In many instances, paper transactions with land will

cease to be valid.>! The transfer, creation and protection of many
proprietary rights will be a ‘one-stage’ process, all to be achieved by
electronic entry on the register by the parties themselves.>’

As well as these major aims, which — as we shall see — have been achieved with
varying degrees of success by the 2002 Act, widespread registration of title has
brought other benefits. For example, more accurate plans are provided,
standardised and simple forms and procedures have replaced bulky title deeds,
disputes can usually be resolved more easily, transaction costs have been
reduced and confidence has been brought to the conveyancing process.



2.3 The Three Fundamental Operating Principles of
Registered Land

It is sometimes said that there are three ‘principles’ underlying the system of
registered land against which we should judge the reality of the LRA 2002 (and
the LRA 1925 before it). To some extent, however, these are no more than a
restatement of what we have already noted: that land registration is about the
easy, safe and efficient transfer of land and the appropriate protection of rights in
land. Consequently, we should not regard these ‘principles’ as a substitute for a
thorough analysis of the actual workings of the LRA 2002. They are a helpful
guide to understanding the 2002 Act, but no more than that. The three
‘principles’ are the mirror principle, the curtain principle and the insurance
principle, and they are discussed briefly below.

2.3.1 The mirror principle

The mirror principle encapsulates the idea that the register should reflect the
totality of the rights and interests concerning a title of registered land. Thus,
inspection of the register should reveal the identity of the owner, the nature of
his ownership, any limitations on his ownership and any rights enjoyed by other
persons over the land that are adverse to the owner. The point is simply that, if
the register reflects the full character of the land, any purchaser and any third
party can rest assured that they are fully protected: the purchaser knows what he
is buying and the person with an interest in the land knows that it will be
protected. Yet, as we shall see, the mirror principle does not operate fully in the
system of registered land in England and Wales, even under the LRA 2002, and
it was never meant to. This is mainly due to the existence of a category of rights
that affect the land and which bind any transferee of it (including a purchaser)
without ever being entered on any register. These are the ‘unregistered interests

which override’ — found in Schedule 1 and Schedule 3 to the LRA 20023 —
which although much reduced in scope by the 2002 Act (when compared with
the 1925 Act) nevertheless contradict the idea that the register should be a
‘mirror’ of the legal status of the land.

In this sense, it is important to remember that ‘unregistered interests which
override’ (still called ‘overriding interests’ for short) are not a mistake. Although
the 2002 Act in particular intends to make the register much closer to a flawless



mirror, it is recognised that it is simply impractical or undesirable to make
absolutely everything subject to express registration. Indeed, registration of title
is not intended to replace physical inspection of the land by the purchaser as a
way of discovering whether there are any adverse rights over that land. Thus, the
imperatives of the LRA 2002 are to ensure that as much as possible about the
land is registered and, for those rights that are not registrable under the Act, to
ensure that they are capable of discovery by a normal inspection of the land.
Thus, the purchaser should inspect the register and the land and should thereby

be able to discover all that he needs to know.>* In this aim, the LRA 2002

largely succeeds.>® Consequently, although the image reflected by the register
under the LRA 2002 remains imperfect, the imperfection will not necessarily

cause loss to a diligent purchaser.®® Title registration exists to ease the
purchaser’s path, not to exclude his participation in the conveyancing process.
So, given that land registration is primarily a practical tool, not an academic
concept, it is unlikely that the register will ever be a truly perfect mirror, as not
everything can be expected to be entered on a register. For example, informally
created rights where no property professional has been involved are unlikely
ever to be registered by the parties, and short-term rights (e.g. a one-year lease)
or rights necessary for the efficient use of land (e.g. rights benefiting the general
public) are either too transient or too important to be subject to a registration
requirement. However, it is undoubtedly true that the changes made by the LRA
2002 to the original 1925 scheme do much to improve the reflection of the
mirror and this will improve further should e-conveyancing become widespread
(because some property rights will not exist at all unless they are electronically
registered — see section 93 of the LRA 2002). Similarly, under the LRA 2002,
fewer categories of rights are capable of overriding at all, irrespective of the

circumstances in which they arise,>” and the definition of those overriding
interests that remain has been altered to give the purchaser a very real chance of
discovering their existence before a sale is completed.® Further, there is now a
general duty to disclose unregistered rights which override to the registrar so that

they may be brought on to the register when a title changes hands.*’

2.3.2 The curtain principle

The curtain principle encapsulates the idea that certain equitable interests in
land should be hidden behind the ‘curtain’ of a special type of trust. Thus, if a
person wishes to buy registered land that is subject to a trust of land, the
purchaser need be concerned only with the legal title to the land, which is held



by the trustees and reflected on the title register. He need not look behind the
‘curtain’ of the trust or worry about any equitable rights of ownership that might
exist. The reason is that any such equitable rights will be ‘overreached’ if the
proper formalities of the purchase are observed — see sections 2 and 27 of the
LPA 1925. Consequently, these equitable rights will not affect the purchaser in
his enjoyment of the land. However, although the interests of the equitable
owners cannot affect the purchaser because of overreaching, they are not
completely destroyed because the process of overreaching operates to transfer
the rights of the equitable owner from the land itself to the money that the
purchaser has just paid for it. Thereafter, the trustees (the legal owners) hold the
purchase money in trust for the equitable owners. This doctrine of overreaching
(which also operates in unregistered land) is discussed more fully in Chapter 4
on co-ownership, but for now the important point is that, once again, the aim is
to facilitate the alienability of land by freeing the purchaser from the effort and
worry of dealing with equitable owners. As we shall see, the ‘curtain’ principle
operates effectively in the majority of cases, but when it fails (usually because
the preconditions for statutory overreaching cannot be met), the purchaser is
faced with considerable difficulties. It may then become necessary for the
purchaser to look behind the curtain, as in the classic case of Williams & Glyn’s

Bank v. Boland (1981).4°

The LRA 2002 does not alter the fundamentals of overreaching and so does
not resolve most of the problems that arise when overreaching does not occur
(i.e. when the purchaser has to look behind the curtain), save to the extent that
the 2002 Act redefines what qualifies as an overriding interest.*! The 2002 Act
does, however, confirm that legal owners of land (the trustees) have all the
powers of an absolute owner, subject only to Restrictions on their powers placed
on the register of title itself (see section 23 of the LRA 2002) and this will
support the overreaching mechanism when there are the required minimum of
two legal owners.*’ Similarly, the widespread use of the Restriction against a
title of land when there is only one legal owner (but more than one equitable
owner) is likely to encourage overreaching by ensuring that a purchaser is
alerted to the existence of equitable interests and so alerted to the need to

overreach (or to gain the equitable owner’s consent) before he buys.*?

2.3.3 The insurance principle

The insurance principle was one of the most ambitious of the motives
underlying the LRA 1925 and it continues to underpin the operation of the 2002



Act. It encapsulates the idea that, if a title is duly registered, it is guaranteed by
the State. This guarantee is supported by a system of statutory indemnity (i.e.
monetary compensation) for any purchaser who suffers loss by reason of the
conclusive nature of the register. The State insures against deficiencies,
inaccuracies or other mistakes in the register.

The original scheme of indemnity provided by the LRA 1925 was quite
narrow, but the (relatively) wider indemnity provisions of the 2002 Act are
considered later in this chapter. The point to be grasped here is that any
registration system that guarantees title effectively will need to provide a system
of compensation for those persons who suffer loss by reason of the application
of the system. A register of land titles, especially one that is designed to be
absolutely conclusive for most purposes, will always generate cases in which
loss is caused to innocent parties simply because of the way the system works. If
A is the ‘true’ freehold owner of land, but B is registered with the title by
innocent mistake, and then C buys the land from B on the basis of his registered
title as guaranteed by the LRA 2002, it is obvious that either A or C will suffer
loss by reason of the application of the registration system. The ‘insurance’
principle stipulates that a registration system must provide compensation in such
cases, irrespective of whether anyone was at fault for the error.

It is difficult to overestimate the importance of the insurance principle. It is
not so much that persons who suffer loss are compensated — in reality, there are
relatively few payments of indemnity because of the relatively few serious
instances of loss caused by the registration system — but rather that the very
existence of an indemnity provision gives confidence to those using the
registration system and encourages reliance on it. By way of contrast with the
system in England and Wales, the system of title registration introduced into
Hong Kong has an ‘indemnity cap’ that limits the amount of compensation
payable in the event of a loss caused by an error in the register. It is clear already
that the absence of a provision providing for full compensation has eroded
confidence in the system in Hong Kong and has put at risk the widespread
adoption of land registration. After all, if the State is not confident enough to
back its registration system by underwriting it, why should landowners?



2.4 An Overview of the Registered Land System
under the Land Registration Act 2002

As noted already, land is ‘registered land’ when title to it is recorded in the title
register, provided that the title is either the legal fee simple absolute in
possession (freehold) or the legal leasehold of over seven years’ duration (or
with over seven years left to run on assignment).** These are the two important
titles in current land law that, when registered, are known as ‘registered estates’
and the owner is the ‘registered proprietor’. Title is registered usually following
some dealing with the land (e.g. a sale or mortgage) and after HM Land Registry
has checked the validity of the title from the documents supplied by the person
asking to be entered as the registered proprietor. Access to the register is through
district land registries throughout England and Wales, or online, and the register
itself is an open public document, searchable on payment of the appropriate

fee.*> Each registered title is given a unique title number and its entry is divided
into three parts: the property register describes the land itself, usually by
reference to a plan, and notes the type of title (i.e. the estate) that the registered
proprietor has; the proprietorship register gives the name of the proprietor and
describes the grade of their title and any benefits attaching to the title (the grade
of the title varies according to the extent to which HM Land Registry is satisfied
that the title has been established); and the charges register gives details of all
third-party rights over the land (except unregistered interests which override)
that detract from the registered proprietor’s full use and enjoyment of the land.
An illustration is given below. Although this illustration appears complex
because of the unfamiliar language, it gives a flavour of the three-fold nature of
the register and the degree of detail that may be found. Titles conveyed more
recently than the one in this example may include a note of the purchase price
and the identity of any lender (but not the amount lent).

Register extract
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*Title Number: CB5341



*Address of Property: 16 Gunning Way, Cambridge

%

*Price Stated: Not Available

*Registered Owner(s): RONALD JOHN BUCKLEY of 16 Gunning Way,
Cambridge

*Lender(s): None
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TITLE NUMBER: CB5341
A: Property register

This register describes the land and estate comprised in the title.
COUNTY: CAMBRIDGESHIRE DISTRICT:
CAMBRIDGE

1 (18 June 1955) The Freehold land shown edged with red on the plan of the
above Title filed at the Registry and being 16 Gunning Way, Cambridge.

2 The land has the benefit of the rights of drainage under adjoining land
with ancillary rights of access.

3 A Transfer dated 3 September 1956 made between (1) Albert Brian
Clarke, Lawrence Martin Noakes, Quentin Pine and Gilder Pine and (2)
Ronald John Buckley contains the following provision:

IT IS HEREBY AGREED AND DECLARED by the parties hereto that the
Transferee and the persons deriving title under him shall not be entitled to any
right of access of light or air to buildings to be erected on the land hereby
transferred which would restrict or interfere with the free user of any of the land
now or formerly comprised in this title number.

B: Proprietorship register — Absolute freehold

This register specifies the class of title and identifies the owner. It contains any
entries that affect the right of disposal.



1 (18 September 1970) Proprietor: RONALD JOHN BUCKLEY of 16
Gunning Way, Cambridge.

2 A Transfer dated 11 April 1956 made between (1) The Mayor Aldermen
and Citizens of the City of Cambridge and (2) Albert Brian Clarke,
Lawrence Martin Noakes, Quentin Pine and Gilder Pine contains Vendors
personal covenant(s) details of which are set out in the schedule of
personal covenants hereto.

Schedule of covenants

1 The following are details of the personal covenants contained in the
Transfer dated 11 April 1956 referred to in the Proprietorship Register:

THE Vendors hereby covenant with the Purchasers and their successors in title
that if and when the local authority shall take over the highways upon which the
red land abuts and intended to be known as Hurrell Road, Persey Way, Gunning
Way and Harding Way or shall require any private street works (whether
permanent or temporary) to be executed there the Vendors will pay the expenses
thereof apportioned to the red land and will at all times save harmless and keep
indemnified the Purchasers and their estate and effects from and against all
proceedings costs claims expenses and liabilities whatsoever in respect thereof.
IT is hereby agreed and declared that the dropping of the kerbs to provide
accesses for vehicles over the footpaths in front of the red land shall be carried
out by the Vendors at the expense of the Purchasers.
C: Charges register

This register contains any charges and other matters that affect the land.

1 The land is subject to rights of drainage and ancillary rights of access.

2 A Transfer dated 11 April 1956 made between (1) The Mayor Alderman
and Citizens of the City of Cambridge (Vendors) and (2) Albert Brian
Clarke, Lawrence Martin Noakes, Quentin Pine and Gilder Pine contains
covenants details of which are set out in the schedule of restrictive
covenants hereto.

Schedule of restrictive covenants

1 The following are details of the covenants contained in the Transfer dated
11 April 1956 referred to in the Charges Register:



FOR the benefit of the owners occupiers and tenants for the time being of all or
any of the Vendors adjoining land comprised in a Conveyance dated the fourth
day of July One thousand nine hundred and forty seven and made between The
Master Fellows and Scholars of the College of Saint John the Evangelist in the
University of Cambridge of the one part and the Vendors of the other part the
Purchasers hereby jointly and severally covenant with the Vendors that the
Purchasers and the persons deriving title under them will at all times hereafter
duly perform and observe all and singular the said conditions Restrictions and
stipulations mentioned in the Second Schedule hereto.

THE SECOND SCHEDULE above referred to CONDITIONS and
STIPULATIONS

1 NO building erected on the red land shall except with the consent of the
Vendors be used for any other purpose than as a separate or semi-detached
dwelling house.

2 NO portion of the red land shall be used for any trade or business noisy
noisome dangerous or offensive pursuit or occupation or for any purpose
which shall or may be or grow to be in any way a nuisance cause of
grievance or annoyance to the Vendors or to the owners or tenants of any
of the neighbouring property.

3 NO outbuildings other than a garage shall be erected on the red land
without the written consent of the Vendors.

4 NO drains from any house erected or to be erected upon the red land shall
be laid except in conformity with plans previously submitted to and
approved in writing on behalf of the Vendors and such drains shall be
connected to the main sewer at the Purchasers expense.

2.4.1 Rejection of the doctrine of notice

At this early stage in our analysis of registered land, it is also critical to
appreciate that the practical operation of the system means that the old
distinction between legal and equitable interests as a method of regulating
dealings with land is largely discarded. The LRA 2002 (as did its predecessor)

also abandons the ‘doctrine of notice’*® as a method of assessing whether any
third-party rights affecting land will bind a purchaser of it.*’ In fact, the LRA

2002 effectively establishes four categories of proprietary right*® and the crucial
issue in any given case is to identify the category into which a person’s right
falls and not to ask whether that right is legal or equitable, or (even more



inaccurately) whether the ‘doctrine of notice’ applies. Not surprisingly, the 2002
Act, and the LRR made under it, occasionally utilise the legal/equitable
distinction as a method of assigning specific rights to one of these four
categories, but it is not the nature of the right that is ultimately important, rather
it is the category identified under the Act into which it falls.

2.4.2 Registrable estates under the Land Registration Act 2002

Registrable estates are those that are capable of existing at law (i.e. as legal

rights)*® and which may be registered in their own right with a unique title
number. Under the LRA 2002, there are two such estates (commonly called
‘titles’), although we should note that the Act also makes provision for the

substantive registration of three other types of legal registrable interest.”’ For
present purposes, however, we are concerned with the two legal estates that most
accurately reflect ‘ownership’ of the land. These are legal freeholds and, with

some minor exceptions, legal leaseholds granted for more than seven years.”!
These titles are registered for the first time (‘first registration’) on a transfer
(or other trigger) of the previously unregistered estate. If the title is already
registered (and most now are), there will be a ‘registered disposition’
transferring the already registered title from transferor to transferee (as on sale).
The mechanics follow a well-worn pattern whereby the transaction is carried out
by a deed and then the deed is sent to HM Land Registry for ‘registration’.
Failure to register a transaction when required means that the transferee obtains

only an equitable title to the land.” If e-conveyancing enters into force, these
transactions will be carried into effect electronically rather than by deed (section
93 of the LRA 2002). Consequently, if full e-conveyancing arrives, it will not be
the case that a deed can be used followed by registration of that deed (as now).
Instead, electronic registration will comprise the very act of creation or transfer
of the legal estate and it will be obligatory. This is highly significant. It would
mean that paper transactions would carry no effect at all and that the only way of
dealing with a registered title would be electronically by direct entry on the
Register. However, in Law Commission Consultation Paper No. 227, Updating
the Land Registration Act 2002, 31 March 2016, the Law Commission suggest
that paper transactions should not be abandoned and that e-conveyancing in this
form should not be pursued.

2.4.3 Registered charges



Registered charges derive from the power of the registered proprietor to
mortgage the land in order to release its capital value. These are legal mortgages
of registered land. Under the LRA 2002, the only way to execute a mortgage of
registered land (leasehold or freehold) is by an instrument which takes effect as

‘a charge by deed expressed to be by way of legal mortgage’.>® Further, such a
‘charge by deed’ must then be entered on the register against the affected title if

it is to retain its character as a legal interest with the priority that this entails.”*
We should also note on a practical level that the ‘charge certificate’, which under
the LRA 1925 was the mortgagee’s evidence of a valid mortgage, has been
abolished by the LRA 2002. Under the 2002 Act, charge certificates are not
necessary because the register itself is open to inspection. The creation of a
registered charge over a registered estate is likely to be an early subject for e-
conveyancing because most institutional lenders are geared up for paperless
mortgage transactions and already operate an electronic system with HM Land
Registry for the discharge of mortgages (i.e. removal from the register) after they
are paid off. Mortgages are considered in more detail in Chapter 10.

2.4.4 Unregistered interests which override (‘overriding
interests’)

Unregistered interests which override are those rights in another person’s land
(i.e. in their registered ‘estate’) that have priority to the registered title of the
registered proprietor — that is, they are binding on the land without being entered
on the register of title of the land they affect. They are, quite literally,
unregistered interests which override the registered title and which thus permit
the right-holder (the person who claims the overriding interest) to exercise the
right against the land irrespective of who the registered proprietor is, and even

though that right is not on the register.>

Under the LRA 2002, overriding interests may take effect against a first
registered proprietor (after compulsory or voluntary first registration of title) or
against a person who becomes the registered proprietor on the transfer of a title
that is already registered. Interests which override at first registration are defined
in Schedule 1 to the 2002 Act and interests which override following a transfer

(e.g. a sale) of land that is already registered®® are defined in Schedule 3. The
scope of these two schedules is broadly similar, but there are some important
differences. In essence, Schedule 1 is wider in scope than Schedule 3 so that
more rights may override under Schedule 1 against a first registration than may
override under Schedule 3 against a registered disposition.



When compared with the LRA 1925, the LRA 2002 reduces the scope and
range of overriding interests in respect of both Schedules 1 and 3. The reason is
to ensure, as far as possible, that a potential purchaser of the land is bound only
by those unregistered interests that, for policy or practical reasons, should take
effect against a purchaser without being entered on a register and then only in
circumstances in which the purchaser had a realistic opportunity of discovering
the existence of the interest by a physical inspection of the land or by making
normal enquiries of the transferor. Moreover, in pursuit of this policy of
protecting the purchaser, the 2002 Act encourages a person applying to be
registered with a title (e.g. a purchaser) to disclose to the registrar any known

overriding interest so that it may then be entered on the register.”” Be that as it
may, it remains true that overriding interests account for a significant number of
rights affecting registered land and their importance stems from the fact that they
have priority without being entered on the register. Their very existence was a
cause of concern to the Law Commission and HM Land Registry when devising
the LRA 2002, but their social and economic importance is such that, as a class,
they cannot be dispensed with. What the LRA 2002 attempts to do is reduce
their impact, redefine their scope, reduce their number and encourage their entry
on the register. The extent to which this has been achieved may well determine
whether e-conveyancing is successful. The existence of a large, or powerful,
group of rights that can bind a purchaser of land even though they are not on the
register necessarily makes electronic, paperless conveyancing less attractive and
efficient. When the register is not a perfect mirror, inspection of the land and any
associated documents will still be necessary.

2.4.5 Interests protected by registration

The LRA 1925 specified a category of property rights in another person’s land
that had to be registered against the burdened title if they were to be binding.
Failure to ensure such registration meant that the interests generally were void
(i.e. unenforceable) against a purchaser unless they could be saved (fortuitously)
by falling within the category of overriding interests. These registrable interests
were known as ‘minor interests’. Under the LRA 2002, there is no specific
category known as ‘minor interests’ and generally that terminology should be

avoided.”® However, the LRA 2002 does employ the same logic as that found in
the LRA 1925 and so there is a general principle that third-party property
interests should be entered on the register against the estate they burden. Failure
to make such an entry may mean that the property right loses its priority against



the registered proprietor, unless the right falls fortuitously within Schedules 1 or

3 (as the case may be) and so qualifies as an overriding interest.>”

The broad and important principle of the LRA 2002 is, then, that unless the
property right amounts to a registrable estate (in which case it should be
registered as a title), or a registrable charge (in which case it should be registered
as a mortgage), or an overriding interest (in which case it has priority without
registration), it must be entered on the register of title of the burdened land by

means of a Notice in order to preserve its effectiveness against a purchaser.®
Rights falling within this category may be known as ‘interests protectable by
registration’ and they comprise the bulk of third-party rights, including the
important categories of covenants, options to purchase and many easements.
Indeed, these interests protectable by registration will, in time, become the major
group of third-party interests in land. This is ensured under the LRA 2002 not
only because the statute requires more rights to be registered than was previously

the case under the LRA 1925,%! but also because section 71 of the LRA 2002
provides for a general duty of disclosure whereby an applicant for registration of
a title must disclose a range of overriding interests that affect his land so that
they then may be protected by registration. In consequence, the group of
interests which override under the LRA 2002 will shrink as more and more of

these rights become protected by an entry on the register of title.%

It is also important to remember that the mechanics by which these third-party
interests may be protected through registration has changed under the LRA 2002
when compared with the LRA 1925. Under the old statute, there were a number

of different methods by which a third-party interest could be protected.®® Under
the LRA 2002, substantive protection of an interest is achieved by the entry of a
Notice — which may be ‘Unilateral’ or ‘Agreed’ — and the registered proprietor
may be controlled in his ability to deal with the land by means of a Restriction.
A Restriction indirectly protects an interest because it prevents a transfer of the

land unless the terms of the Restriction are complied with.®* These two register
entries (Notice and Restriction) are discussed more fully below, but the point
here is that the process of third-party interest protection has been simplified by
the 2002 Act. Finally, we should note again that, in due course, many of these
third-party rights will be capable of creation only by electronic means. In such
cases, the existence of the interest, and its protection through registration, will
occur by an electronic entry on the register of title of the burdened land. This
will be the effect of section 93 of the LRA 2002 when e-conveyancing comes
into operation.

This classification of proprietary rights into four different statutory classes —



estates, registered charges, interests which override and interests protectable by
registration — is fundamental to the land registration system under the LRA
2002. It enables owners, purchasers and third parties to know in advance how to
protect their rights and what will happen to those rights if the land over which
they exist should be sold, mortgaged or transferred. Clearly, this is a radical shift
away from the old legal/equitable distinction and it represents the abandonment
of the doctrine of notice in registered land. It also brings certainty and stability
for persons who have rights in land that is owned by someone else. It is a
process that began with the LRA 1925 and has been enhanced by the LRA 2002.



2.5 The Operation of Registered Land: Titles

The registration of titles is the heart of registered land and this is what
distinguishes it from unregistered land where title is found in the title deeds.
Under section 58 of the LRA 2002, the registered proprietor ‘shall be deemed’ to
have been vested with the legal estate (i.e. the freehold or qualifying leasehold)
as it is noted on the register. This is irrespective of whether there has actually
been any conveyance to him. Thus, a person registered as proprietor as the result

of fraud or mistake has a valid title® and is able to rely on the provisions of the
LRA 2002 as to the conclusiveness of his interest, albeit that they may be subject

to a claim to have the register rectified against them.%® Thus, in Walker v. Burton
(2013), the registered proprietors had been registered in error with title to a large
area of moorland. The register was not rectified so as to remove their ownership
because there were no grounds to do so under the rectification provisions of the
LRA 2002. The earlier registration, albeit in error, had given them title and the

conditions in the Act for rectification had not been satisfied.®” Further, although
the conclusive effect of section 58 (and its predecessor under the 1925 Act) had
been challenged in Malory Enterprises Ltd v. Cheshire Homes and Chief Land

Registrar (2002) in relation to the 1925 Act®® and then in Fitzwilliam v. Richall

Holdings (2012) in relation to the 2002 Act,% the Court of Appeal in Swift 1st v.
Chief Land Registrar (2015) has decided that section 58 means exactly what it
says. A person registered with a title to an estate or a charge has both legal and
equitable title, even if there was some error in the transaction leading to the

registration.”’ Registration confers title and does not merely record the effect of
some previous transaction. Consequently, because the register is conclusive
despite error or fraud, any person contesting the title must use the rectification
provisions of the statute to recover his title. Such a request to rectify may be
granted (see Baxter v. Mannion) or may be refused (see Walker v. Burton) but
that is determined by the specific rectification provisions (Schedule 4 to the Act)
and pending such determination the person registered is the title holder. This is
what the Law Commission meant when it stated that the LRA 2002 signals a
change from registration of title, to title by registration. The point is that the act
of registration itself confers title and thereby permits the registered proprietor to
exercise all of the powers of an absolute owner, subject only to entries on the

register.”! Further, as a counterpart to this, if the new owner of a registrable title
fails to apply for its registration within the applicable time limit (currently two



months from completion of the transaction),”” the transfer becomes void as

regards the legal title. This means that, in the case of an outright transfer to the
new owner, the legal title actually remains in the transferor until registration,
who will hold it on trust for the new owner,”? and in the unlikely event of no
proper registration of the estate taking place, the new ‘owner’ will have to rely
on the other mechanisms of the LRA 2002 to protect his interest, such as relying
on the category of overriding interests or interests protectable by registration.”*

As indicated above, when a title is presented for first registration, HM Land
Registry will investigate the ‘root of title’ and check the validity of the
application to register. Obviously, this is vital given that registration can have a
conclusive effect. There are, however, four possible grades of title with which a
person may be registered and these reflect the fact that in some cases it may be
difficult to establish a conclusive title due to the absence of relevant documents
or other factual difficulties.

2.5.1 Absolute title

Absolute title is the highest grade of title possible and amounts to full
recognition of the rights of the proprietor. It is available for freeholds and
leaseholds, although less commonly for the latter because the registrar may not
be in a position to validate the lessor’s title to grant the lease (as required by
section 10(2) of the LRA 2002) as well as that of the leaseholder who actually
applies for registration.

Registration with absolute title to a freehold on a first registration has the
effect ascribed by section 11 of the LRA 2002. This invests the proprietor with
the full fee simple together with all of the benefits subsisting for the estate, but
subject only to overriding interests within Schedule 1 of the Act, registered
protected interests, rights of adverse possessors of which the first proprietor has
notice and interests under trusts of which the proprietor has notice. These last
two categories exist only to ensure that subsisting equitable ownership interests
and the accrued claims of adverse possessors are not destroyed by the simple
expedient of the landowner applying for first registration of title. After this
event, ‘notice’ of these rights ceases to be important and a later transfer of the
(now) registered title is governed by sections 28 and 29 of the LRA 2002.> A
person first registered with absolute leasehold title is in the same position, save
only that they are also bound by all express and implied covenants,’® obligations
and liabilities that are incidental to the leasehold estate (section 12(1) of the
LRA 2002).



2.5.2 Good leasehold title

As noted above, it is less common for a leasehold owner to be registered with
absolute title on first registration simply because this requires the landlord’s title
to have been verified (section 10(2) of the LRA 2002). Thus, many proprietors
of long leaseholds will be registered with good leasehold title. This invests the
proprietor with the same quality of title as absolute title except that it is subject
to any interests affecting the landlord’s freehold or other superior title (section
12(6) of the LRA 2002). In other words, the proprietor with good leasehold title
has a strong title, every bit as marketable as an absolute title, save only that the
validity of the freehold (or superior leasehold) out of which it is carved is not
admitted. Should that freehold or superior title become registered with absolute
title or should the registrar become convinced of the quality of the freehold or
superior title, the good leasehold owner may apply to upgrade to absolute title
under section 62(2) of the LRA 2002.

2.5.3 Possessory title

If an owner cannot produce sufficient evidence of title (freehold or leasehold) on
an application for first registration, he may be registered with possessory title.
This is available where the applicant is in actual possession of the land and there

is no other title with which he can be registered.”” This is effectively the position
of someone who relies on adverse possession as the basis of his title or a person
who is unable to prove their title formally at first registration because of some
disaster with the title deeds. The possessory title is, however, subject to all
adverse interests that exist at the date of registration, not merely those that are
overriding or registered protected interests — see section 11(7) of the LRA 2002
for freeholds and section 12(8) of the LRA 2002 for leaseholds. This appears,
then, to be a rather unattractive title with which to be registered because the
proprietor may find the land burdened by undisclosed interests, even perhaps a
superior title. However, the registrar may upgrade the possessory title under
section 62 of the LRA 2002 if satisfied as to the validity of the proprietor’s
title’® or if an adverse possessor is able to establish title under the provisions of
the LRA 2002.7° Note also that a person registered with possessory title because
of some mishap with the title deeds usually takes out title insurance whereby the
title is privately guaranteed. This should suffice for a purchaser interested in
buying the land from a person registered with possessory title.



2.5.4 Qualified title

A person whose title is subject to fundamental defects that cannot be disregarded
may be invested with a qualified title. However, qualified title is subject to the
same interests as an absolute title plus any further interests that appear from the
register to be excepted from the effects of registration (sections 11(6) and 12(7)

of the LRA 2002).%° It is, therefore, of limited comfort to an estate owner and
only rarely does HM Land Registry agree to a request for such registration. It
will do so where there is some prospect of the qualified title being converted into
an absolute or good leasehold title under section 62 of the LRA 2002.

Of course, once a person is registered as proprietor with one of the grades of
title noted above, any subsequent dealings with that land will then be subject to
the provisions of sections 28 and 29 of the LRA 2002 regarding the effect of
registered dispositions — that is, transfer of land already registered. So, on a sale,
mortgage or transfer of the now registered land, two issues arise: first, what is
the position of the transferee (e.g. the new owner, purchaser or mortgagee); and,
second, what is the position of a person with a ‘third-party’ interest in that land?

2.5.5 The new owner, purchaser or mortgagee under a
registered disposition

According to sections 25, 26 and 27 of the LRA 2002, a transfer of a registered
freehold or leasehold estate is not complete until the new owner is entered on the
register as registered proprietor. This is taken to be when an application to
register title is made. However, the penalty for failure to register (an unlikely
event due to the involvement of property professionals) is that the legal estate
remains in the transferor and the new owner receives an equitable estate only,
even if all of the other formalities necessary for a transfer of the land have been

observed.?! This means that the new owner who fails to register his ownership is
theoretically vulnerable to a subsequent sale of the land by the person from

whom he took the transfer.?’ In practice, however, the transferee may well find
their equitable interest protected as an interest which overrides under Schedule 3,
paragraph 2 of the LRA 2002 if they are in discoverable actual occupation of the
property. As we can see then, this is a good example of how the LRA 2002 has
superseded traditional property law concepts because, under its system, the
validity or otherwise of legal title depends crucially on the fact of its registration,
not on the method or manner in which that title was conveyed.

Once successfully registered, the registration is conclusive as to the title of the
new owner under section 58 of the LRA 2002 and entitles him to exercise full



powers to deal with the land under section 23 of the LRA 2002, even if there
were errors in the transaction leading to the registration. Moreover, the LRA
2002 establishes exactly what types of proprietary interest affect the transferee
when he becomes registered as owner. If the transferee is not a purchaser —
perhaps he inherited the land under a will or received a gift — section 28 of the
LRA 2002 provides that the new registered proprietor takes the land subject to
all prior property rights, irrespective of whether those propriety rights were
entered on the register or should have been entered on the register. This is
known as the ‘basic priority rule’ and simply says that a transferee, who has not
paid for the land, should take it as it comes. If, on the other hand, the transferee
has given valuable consideration, section 29 provides that, when registered, he
takes the land free from all pre-existing property rights except registered
charges, overriding interests within Schedule 3 of the Act and protected
registered interests. Any interests not protected in one of these ways lose their
priority. This is known as the ‘special priority rule’, and in fact it will apply in
most cases because most transfers of land are for value. It means simply that a
purchaser should be bound only by those property rights actually entered on the
register — and therefore discoverable by inspection of the register — and
unregistered interests which override that, in turn, are largely discoverable by a
physical inspection of the land itself. Note, however, that whether a transfer is
for value (and therefore subject to the basic or special priority rule) is a question
of substance, not form. So in Halifax v. Popeck (2008), the transfer was found to
be not for value (and so within section 28), even though it was portrayed by the
parties and the conveyancing documents as a sale/purchase.

2.5.6 The third party with interests in the transferred land

It is inherent in what we have been considering so far that a major purpose of the
land registration system is to ensure that land may be sold freely. Necessarily,
this means that other people’s rights over that land must be readily identifiable
and their effect on the land must be known in advance in order to protect a
prospective purchaser. As we have seen, when a registered title is transferred for

value and a new proprietor is registered as owner,®® that proprietor obtains the
title free from all property rights except unregistered interests which override
within Schedule 3 and interests entered on the register such as charges
(mortgages) or protected registered interests — section 29 LRA 2002. All other

property rights lose their priority against the new registered proprietor.®*
Importantly, the ‘doctrine of notice’ in its old, equitable sense plays no part in



determining whether any third-party rights bind the purchaser because the matter
is dealt with according to the statutory scheme established by the LRA 2002.%°



2.6 The Operation of Registered Land: Unregistered
Interests which Override

Much of the criticism of the operation of the system of registered land under the
LRA 1925 was directed at the existence of ‘overriding interests’ as a category of
right that bound the purchaser without a register entry. The basic principle was
that a purchaser took the land subject to any existing overriding interests and
these bound ‘automatically’ whether or not a purchaser knew about them. In
fact, most of the interests that fell within the definition of overriding interests
under the 1925 Act should have been obvious to a purchaser of land on
inspection of the property, or were in the nature of public rights that did not
seriously affect the registered proprietor’s use of the land. Nevertheless, there
were concerns about the potential for a purchaser to be bound by undiscoverable

overriding interests®® and also, of course, the very existence of the category
appears to distort the ‘mirror principle’. This in turn meant that there could not
be an entirely ‘register-only’ system of e-conveyancing because not everything
was on the register. Initially, the Law Commission considered abolishing the
category of overriding interests altogether, but it soon became apparent that this
was neither feasible nor desirable. Consequently, the LRA 2002 reforms the
operation and scope of overriding interests in order to minimise their impact on
land and, where they must be accepted, to ensure that as far as possible a
potential transferee is aware of their existence before he completes the transfer.

2.6.1 Strategies of the Land Registration Act 2002

In seeking to minimise and clarify the impact of unregistered but binding rights,
the 2002 Act employs a number of strategies. First, overriding interests operate
in different ways depending on whether the occasion is a first registration of a
title or a disposition of an existing registered title. At first registration, overriding
interests are listed in Schedule 1 to the Act and take effect against the first
registered proprietor whether or not that first registered proprietor gives value
(sections 11 and 12 of the LRA 2002). This is because the act of first registration
does not involve a transfer of land — the applicant for first registration already
owns it — and so whether they gave value is immaterial. Likewise, the list of
overriding interests in Schedule 1 is more extensive than that operating in
respect of a disposition (Schedule 3) precisely because the first registered



proprietor should not be permitted to escape rights that bound him by applying
for first registration. If it were otherwise, a person bound by a right could apply
for first registration simply in order to escape an adverse right. However, the
transfer of an already registered estate (i.e. a disposition) is the occasion for a
new owner to be registered and this person may well have given value and
should be given an opportunity to discover which rights might affect him.
Consequently, the list of overriding interests in Schedule 3 is less extensive than
those listed in Schedule 1.

Second, the number of potential overriding interests has been reduced in
respect both of first registration and of subsequent dispositions of a registered
estate and there has been some redefinition of those that do remain in order to

reduce their impact.?” Indeed, while we cannot say that the list of overriding
interests has been drastically reduced when compared with those existing under
the 1925 Act, it is certain that now there will be fewer occasions on which a
claimant can establish an overriding interest, particularly in relation to

dispositions of land already registered.®® In this regard, we should note that, with
effect from 13 October 2013, another group of rights ceased to be overriding
interests under Schedules 1 and 3. This miscellaneous group of rights must now
be registered in order to bind a person applying for first registration or future

purchasers of the land.®”

Third, an applicant for registration — either for first registration or after a
disposition of a registered estate — is required by section 71 of the LRA 2002 to
disclose those overriding interests of which he is aware so that they may be
brought on to the register.”’ These interests will already bind the applicant —
being overriding — and so their entry on the register simply confirms a priority
that the right already enjoys. Obviously, the purpose here is to encourage the
disclosure and registration of as many overriding interests as possible so that the
register can become a truer mirror of the land. If so registered, the interest
necessarily ceases to be overriding and cannot recover that status if it is
subsequently removed from the register.”! Importantly, however, failure to
disclose the existence of an overriding interest does not destroy the overriding

status of the right.%?

2.6.2 Unregistered interests which override a first registration
under Schedule 1 of the Land Registration Act 2002

The unregistered interests listed in Schedule 1 to the Act will override the estate
of a first registered proprietor — section 11 of the LRA 2002 (freeholds) and



section 12 of the LRA 2002 (leaseholds). If these interests subsequently become
registered, they cease to be overriding, but of course would bind because they
would then be on the register. The categories of right listed in Schedule 1 are
similar to those found in Schedule 3, save only that those found in Schedule 1
are marginally of wider scope.

2.6.2.1 Certain leases: paragraph 1 (legal leases for seven years or
less) and paragraph 1A (relevant social housing leases), Schedule 1

With only limited special exceptions, legal leases originally granted for seven

years or less will override a first registration.”> Importantly, however, all leases
that qualified as overriding interests under the old section 70(1)(k) of the LRA
1925 before the entry into force of the LRA 2002 will continue to override and
no additional action needs to be taken to protect them while the current tenant

remains the estate owner.”* In other words, the new provision operates in respect
of leases granted on or after 13 October 2003. Thus, while a tenant under a
seven-year legal lease (or less) may choose to register his lease against the
burdened land by means of a Notice, the lease will be fully protected as an
overriding interest without such registration.

The three exceptions to the overriding status of ‘short leases’ are of a special
kind and as such are required to be registered as titles in their own right,

irrespective of the length of the lease.”> They cannot override even if of seven
years or less. These are the grant of a lease out of unregistered land in pursuance

of Part 5 of the Housing Act 1985 under the right to buy provisions,’® the grant
of a lease out of unregistered land of a dwelling house to a private-sector

landlord where the tenant’s right to buy is preserved®’ and the grant of a lease
out of unregistered land that is to take effect in possession more than three

months from the date of the grant.”® The first two are special statutory creations
and no more need be said of them. The third illustrates well the policy of the
2002 Act. A tenant under a short-term legal lease (i.e. seven years or less) is
likely to be in possession and so his lease will be easily discoverable by an
intending purchaser of the land and hence perfectly acceptable as an overriding
interest — the purchaser will know of the lease. However, a lease where
possession is ‘delayed’ may not be discoverable and hence is not suitable for
inclusion as an overriding interest. It should be registered with its own title. In
addition, section 157 of the Localism Act 2011 added paragraph 1A to Schedule
and this provides that a ‘relevant social housing tenancy’ shall override
irrespective of its length. These are specialised leases granted by private
providers of social housing and were added to the list of overriding interests



because it is important that they always have priority even if the superior title
changes hands.

These provisions on leases carry into effect one of the main goals of the 2002
Act when compared to the 1925 Act — the creation of a land register that is more
comprehensive than its predecessor wherein any potential transferee can rely on

the register of title as much as possible to reveal adverse interests.”® Moreover, it
is clear that the legislation contemplates a further reduction in the threshold for
leases registrable with their own titles (to legal leases over three years), with a
corresponding reduction in the length of leases that would qualify as overriding
interests. Finally, we need to be clear that this category of overriding interest is
concerned with legal leases (being leases that are granted). It should not be
forgotten that equitable leases — whether they are the result of an enforceable
contract to grant a lease or the result of a failure to register the title to a
registrable lease — do not fall within this paragraph but nevertheless might take
effect as an overriding interest because the tenant is often in actual occupation of

the land at the relevant time.'%°

2.6.2.2 The interests of persons in actual occupation — paragraph 2,
Schedule 1

This is perhaps the most important of the overriding interests listed in Schedule
1. It echoes a concept found in the old law in section 70(1)(g) of the LRA 1925
and although the provision is not identical, the old case law on the meaning of
‘actual occupation’ will necessarily carry through to the 2002 Act. In particular,
three points should be noted: first, there is no protection for the interests of
persons in receipt of rent and profits of the land per se (i.e. if they are out of
actual occupation) as there was under the 1925 Act; second, the enforceability of
the interest protected is now to be limited to the land actually occupied by the

interest-holder;'°! and, third, there is no qualification relating to disclosure of the
interest, as there is in relation to Schedule 3 and as there was under the 1925 Act.

Schedule 1, paragraph 2, defines this overriding interest as an ‘interest
belonging to a person in actual occupation, so far as relating to land of which he
is in actual occupation, except for an interest under a settlement under the Settled
Land Act 1925°. In general terms, this means that a person claiming an
overriding interest under this paragraph must prove that he holds a proprietary
interest in the land that is about to be first registered and that he is in actual
occupation of that land at the relevant time. Moreover, although occasionally the
interests falling within this paragraph are mistakenly called ‘occupier’s rights’, it
is clear that any proprietary interest (unless specifically excluded) may gain



overriding status through this provision provided that the interest-holder is in

actual occupation of the burdened land.'"?> In order to understand how the
paragraph works, we can break it down into its components.

First, the interest to be protected must be enforceable against the land
immediately before first registration of title: that is, the interest must subsist in
reference to land at the time of first registration. Consequently, if for whatever
reason the applicant for first registration can establish that the claimed right was
not enforceable against him immediately prior to his application for first
registration, then the interest cannot be revived by the provisions of the 2002
Act. Actual occupation cannot protect that which does not exist. This is
particularly important as it reminds us that, if a third-party interest did not
survive a pre-registration transfer or grant of title under the rules of unregistered
conveyancing, then that interest has ceased to exist by the time of first

registration and so cannot be revived as an overriding interest.'%

Second, given that first registration involves no transfer of title — the applicant
already owns the land — there is no ‘registration gap’ between a transfer and its
registration and the owner of the unregistered interest that is alleged to override
the first registration must be in actual occupation at the time the application to

register the title is received at HM Land Registry.'%*

Third, to repeat, any proprietary right, provided that it is not specifically
excluded, may qualify for overriding status by virtue of the interest-holder being
in actual occupation of the affected portion of the burdened land. In many cases,
the interest alleged to be overriding will also be the reason the occupier is
entitled to be present on the burdened land (e.g. an equitable lease or a

beneficiary’s interest under a trust of land),'% but there is no necessary reason

why this should be so and there are a number of examples in which it was not.'%°
In this regard, although there is no statutory definition of what amounts to ‘a
proprietary right’, most instances will involve the familiar categories of leases
and equitable shares of ownership, options and the like. Personal rights, such as
contractual licences and bare licences, do not qualify, although rights of pre-
emption (if created on or after 13 October 2003), proprietary estoppels and mere
equities are now confirmed as proprietary rights and so are capable of taking

effect as overriding interests.'”” Many other examples exist of rights that
qualified under the previous law and there is nothing in the 2002 Act to suggest
that in this respect the law has changed. Thus, in addition to the familiar

categories, the right to seek equitable rectification of a document,'°® the right to
seek alteration of the register'%” and the right to have a transaction set aside for
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undue influence!'” all qualify if supported by the necessary actual occupation.!

Fourth, in general terms, the meaning of ‘actual occupation’ under the 2002
Act is no different from that of its predecessor in section 70(1)(g) of the LRA
1925. It remains true that it is the fact of actual occupation that elevates the
property interest into an overriding interest and any notions of the old equitable
doctrine of notice have no part to play in determining whether such occupation

exists.''> However, Schedule 1, paragraph 1, does restrict the ambit of claims of
‘actual occupation’ so that the interest will override only in so far as it relates to
the land actually occupied by the claimant. In other words, the legal reach of the
overriding interest is limited to the factual reach of the occupation or, to use the
words of Schedule 1, the interest overrides only ‘so far as relating to the land of
which he is in actual occupation’. This is an explicit reversal of the Court of
Appeal’s decision in Ferrishurst Ltd v. Wallcite Ltd (1999), in which Ferrishurst
had been in occupation of part of the land as an underlessee but held an option to
purchase the entire land comprised in the superior leasehold estate and, by virtue
of that actual occupation, the right to purchase the entire land was held to
override. Under Schedule 1, Ferrishurst’s overriding interest would be limited to

that part of the land that it did actually occupy.''® With this qualification in
mind, it remains true that ‘actual occupation’ is a question of fact to be
determined by reference to the circumstances of each case. In many (probably
most) instances, it will be a rather straightforward analysis of the facts.

According to Lord Wilberforce in Williams & Glyn’s Bank v. Boland (1981),'14
interpreting the previous provision in section 70(1)(g) of the LRA 1925, these
words:

are ordinary words of plain English and should, in my opinion, be
interpreted as such.... Given occupation, that is presence on the land, I do
not think that the word ‘actual’ was intended to introduce any additional
qualification, certainly not to suggest that possession must be ‘adverse’: it
merely emphasises that what is required is physical presence not
entitlement in law.

The meaning of actual occupation under the 2002 Act was considered at some
length in Thompson v. Foy (2009), with the analysis further developed by the
Court of Appeal in Link Lending Ltd v. Bustard (2010).'™ Although both of
these cases concerned Schedule 3 to the 2002 Act, which does have an additional
requirement of ‘discoverability’, there is no reason to think that the meaning of
‘actual occupation’ itself is any different under Schedule 1. Indeed, it would be



strange if it were, given the shared origin of the provisions. In Thompson v. Foy,
Lewison J summed up the position in the following way:

1

The words ‘actual occupation’ are ordinary words of plain English and
should be interpreted as such. The word ‘actual’ emphasises that physical

presence is required: Williams & Glyn’s Bank v. Boland (1981).11°

Actual occupation does not necessarily involve the personal presence of
the person claiming to occupy. A caretaker or the representative of a
company can occupy on behalf of his employer (Abbey National BS v.

Cann (1991)),'” and a builder can occupy on behalf of his client.!®
Likewise, in Bustard, the claimant was in actual occupation of her house
despite being involuntarily detained elsewhere in a psychiatric unit.
However, we should note that this does cut both ways. So, in Lloyd v.
Dugdale (2001), Dugdale was unable to claim an overriding interest by
virtue of actual occupation because even though he personally held a
proprietary right in the land (in fact an estoppel lease), and even though he
was physically present, his presence was deemed to be that of an agent for
his company and so he did not have an overriding interest. Similarly, in
Hypo-Mortgage Services Ltd v. Robinson (1997), it was held that children
living with their parents — the estate owners — could not be said to be in
actual occupation in their own right because their presence was wholly
explained by that of their parents. Although this was an attractive solution
on the facts of that case, and one that may well be followed, the decision
must be approached with some care. It has long been accepted that wives

do not occupy premises as a mere shadow of their husbands,'™® and while
the reason for the occupation of children must be that they are with their
parents, that does not explain why, factually, they too cannot be regarded
as being in actual occupation. The issue is not, after all, by what right are
they entitled to be in actual occupation, but whether they are in actual
occupation on their own behalf, rather than as agent for another.

However, actual occupation by a licensee (who is not a representative
occupier) does not count as actual occupation by the licensor: Strand

Securities Ltd v. Caswell (1965).'%° Of course, however, a licensee can be
in actual occupation on his own behalf, but would not gain an overriding
interest unless he held a proprietary right in the land, such as option to
purchase.

The mere presence of some of the claimant’s furniture will not usually

count as actual occupation: Strand Securities Ltd v. Caswell.'”! Note,



however, Lewison J’s reference to ‘mere’ presence and ‘usually’, because
it is clear that the presence of furniture and the like can amount to actual
occupation, especially if it reveals a sufficient degree of continuity and
permanence of occupation: Bustard (2010). In addition, it seems clear that
the nature and extent of the physical presence required to constitute actual
occupation can vary according to the type of property under consideration.
In Malory v. Cheshire Homes (2002), the land was derelict and unusable,
but the claimant established ‘actual occupation’ through acts of minimal
use, particularly the erection of a fence around the plot to keep out
intruders.

If the person said to be in actual occupation at any particular time is not
physically present on the land at that time, it will usually be necessary to
show that his occupation was manifested and accompanied by a
continuing intention to occupy. What this seems to mean is that what is
required is a physical presence on the land, not of a temporary or transient
nature, but the absence of the claimant from the property for a period or
periods of time does not of itself take the claimant out of occupation, nor
does it imply abandonment of occupation once achieved. A person does
not cease to be in actual occupation because they are away on business or
on holiday or indeed in semi-permanent hospital care. However, they may
not be in actual occupation if they have a residence elsewhere and the
disputed property is visited only occasionally. The occupation must be
‘actual’ (AIB v. Turner (2016)). It seems, however, that if someone is
absent, they must have a continuing intention to return and this was one
reason why, in Thompson v. Foy, the claimant would not have been in
actual occupation. While one can see the attractiveness of this view
(especially for a purchaser or mortgagee), it is not clear that previous case
law supported it — see, for example, the discussion of actual occupation in
the Court of Appeal in Lloyds Bank v. Rosset (1991). We should also
remember that the rationale of the land registration system is to ensure that
questions concerning the state of mind both of purchasers and of those
claiming adverse interests are meant to be largely irrelevant. It is a
functional system, based on facts, rather than a system based around the
intentions of the parties. Likewise, how is a purchaser to know whether the
person in actual occupation intends to return? The issues concerning actual
occupation were obiter in Foy,'” but they were material in Link Lending
Ltd v. Bustard (2010), in which the claimant was absent from the land (her
home) for lengthy periods while she was being looked after in a
psychiatric unit. However, the land was effectively her permanent home,



with all of her belongings and furniture there, and she visited from time to
time and continued to pay the bills. She had a clear intention to return and
thus was found to be in actual occupation, the Court of Appeal
emphasising the degree of continuity and permanence of her occupation.

6 What is required is ‘actual occupation’, not actual use. Thus, using an
easement does not amount to actual occupation of the servient land,
because it is simply the exercise of the right granted: Chaudhary v. Yavuz

(2011)."23 The same will be true of other limited proprietary rights to use
the burdened land where, in the ordinary sense, the right-holder is not in
occupation.

7 It is clear that more than one person may be in actual occupation of the
relevant land for the purpose of establishing an overriding interest. This is
seen most commonly in trust of land cases in which both the trustee (the
legal owner) and the claimant (the equitable owner) are in actual
occupation. In this sense, ‘occupation’ is not to be equated with ‘exclusive
possession’.

8 Finally, we might add that, for the purposes of Schedule 1, where the test

of ‘actual occupation’ is not further qualified,'** the occupation need not
be discoverable in order to generate an overriding interest against an
applicant for first registration (as it must be under Schedule 3).

Fifth, there are a number of interests that cannot override under this provision.
We have seen already that the overriding status of the rights of persons in receipt
of the rents and profits of the land has been removed by the LRA 2002, but also

excluded are interests under a settlement governed by the SLA 1925,'%° the right
of a tenant arising from the service of a notice seeking enfranchisement or the

grant of a new or extended lease,'?® a spouse’s statutory right of occupation of
the matrimonial home,'?” the rights conferred on a person by or under an access
order made under the Access to Neighbouring Land Act 1992,'%% a right arising
from a request for an overriding lease under the Landlord and Tenant
(Covenants) Act 1995 (LTCA 1995),'”° and a pending land action, a writ or
order affecting land issued or made by a court.'” These are, of course, particular
rights of a unique character and they cannot override because their protection is
provided for in the special statutory regimes that created them.

2.6.2.3 Legal easements and profits a prendre — paragraph 3,
Schedule 1

This category of overriding interest replaces the difficult section 70(1)(a) of the



LRA 1925 and is simplicity itself.'>! Thus ‘a legal easement or profit a prendre’
will override. Indeed, prior to first registration, these rights would have bound
the estate as ‘legal rights binding the whole world’ and so the fact that they
override at first registration merely continues a priority they already enjoyed.
Importantly, however, and representing a change in the law, equitable easements
will not override a first registration of title, once again because of the interplay
between first registration and the rules of unregistered conveyancing. Quite
simply, prior to first registration, an equitable easement should have been

registered as a land charge under the LCA 1972.13? On sale of the unregistered
title, if registered as a land charge, it would have been valid and been apparent to
HM Land Registry and would have been entered as a Notice against the new
registered title at first registration. If not registered as a land charge, it would
have been void and so should not be revived at first registration through the

mechanism of overriding interests.'>3

The overriding status of all legal easements and profits at first registration is
not controversial. Indeed, in many instances, these legal interests will in fact be
entered on the register against the title at first registration and will then cease to
be overriding. The burden will be noted against the servient title and an entry
will be made on the title of the dominant land indicating that the right is a benefit
to be enjoyed with the estate. This is because, at first registration, the registrar
will examine the title documents in the normal way and will make appropriate
entries in the register. Similarly, any other legal easement or profit not apparent
from the documents of title may be disclosed at the time of application for first

registration and so entered on the register.'>* Finally, it is important to compare
the protection of legal easements and profits at first registration with the
provisions applicable to registered dealings in which it will be seen that the
situation is more complex.

2.6.2.4 Other overriding interests — paragraphs 4-9, Schedule 1

The above three categories represent the most important overriding interests,
with the ‘actual occupation’ provisions being the widest in scope simply because
it is possible that any proprietary right can attain overriding status if coupled
with actual occupation. Nevertheless, there are other examples of overriding
interests listed in the Schedule.

‘Customary rights’ are expressly preserved in paragraph 4 and encompass
rights that are enjoyed by all or some inhabitants of a particular area. ‘Public
rights’ also remain a category of overriding interest under the 2002 Act in
paragraph 5, and means these rights are exercisable by anyone, including non-



landowners, simply by reason of the general law, e.g. public rights of way and

rights of passage in navigable waters.'>> This group also includes ‘local land
charges’ as specified in paragraph 6. These are not to be confused with land
charges under the LCA 1972 but are instead rights within the Local Land
Charges Act 1975 and relate to such matters as planning, highways and other
local authority matters. In addition, rights in relation to mines and minerals may
also override under paragraphs 7, 8 and 9 of Schedule 1 in similar fashion to the
old section 70(1)(1) and (m) of the 1925 Act. They include rights to coal and
older mineral rights. Finally in this brief survey, we should note the overriding
statues of public—private partnership leases (PPP leases). These are contracts
involving the provision, construction, renewal or improvement of a railway or a
proposed railway where one of the parties is London Regional Transport,

Transport for London or a subsidiary of either.!*® A PPP lease is not mentioned
explicitly in Schedule 1 to the LRA 2002 but it is made an overriding interest
against first registration by reason of section 90(5) of the Act. This status is
driven wholly by the special nature of these leases and is an exception to the
general policy of the Act that as few interests as possible should be excepted
from substantive registration.

2.6.2.5 Miscellaneous, time-limited, overriding interests — now expired

Paragraphs 1014 and paragraph 16 of Schedule 13’ contained a miscellany of

rights and interests that originally override a first registration of title. As a group
they had little in common save their feudal ancestry, but they shared the same
fate in that they were to override only for ten years from the entry into force of
the Schedule. In other words, these rights ceased to override with effect from

midnight 12 October 2013.13% Thus, although they continue to bind the
unregistered title pending its first registration — being legal interests — they will
cease to bind on first registration unless protected at that time by the entry of a

Notice.'>® Such an entry might be made if the interests are revealed in the
documents of title sent in for first registration, or because they are disclosed by
the applicant for first registration, or because they have been protected by a
‘caution against first registration’ lodged by the right-holder. While the desire to
reduce the number of overriding interests is a major policy goal of the 2002 Act,
there is a risk that right-holders will lose their interests because of this

withdrawal of overriding status.'“’ Perhaps, in such a case, the right-holder will
be able to apply for alteration of the register in order to correct a mistake and
thereby secure the late entry of a Notice to protect his right.'*! Without such
rectification, a right-holder who has failed to act to protect their right will lose it



against the first registered proprietor and consequently against any subsequent

transferee under a registered disposition.'** Rights having lost overriding status
under this provision are franchises, manorial rights, Crown rents, certain rights
in respect of embankments and sea or river walls, tithes and liability to repair the

chancel of a church.'*3

2.6.2.6 Transitional and special provisions concerning the rights of
adverse possessors

Schedule 1 of the 2002 Act contains no specific saving for the rights of adverse
possessors to override at first registration. There is no equivalent to the old
section 70(1)(f) of the LRA 1925. However, three provisions of the 2002 Act
will have an impact on the rights of adverse possessors. First, for a transitional
period of three years from 13 October 2003 (now of course expired), title already
acquired under the Limitation Act 1980 before the coming into force of Schedule

1 had overriding status against a first registration.'** In effect, this meant that an
adverse possessor who had completed the 12-year period of limitation under the
old law of adverse possession enjoyed protection for that right as an overriding

interest for three years from the entry into force of the 2002 Act.'* Second, the
interest of the adverse possessor will have priority as an overriding interest if
supported by the adverse possessor’s actual occupation of the land at the time of
first registration, irrespective of when that registration takes place. This is likely
to be the case in most situations. Third, the interest will have priority if the first
registered proprietor has notice of the rights of the adverse possessor at the time

of first registration, irrespective of when that registration takes place.'“® In other
words, only rarely and in very unusual circumstances will an adverse possessor
be denied priority for their possessory title against a first registered proprietor by
reason of the exclusion of a dedicated category from the 2002 Act’s list of
overriding interests. Note, however, that should this first registered proprietor
sell the land, the purchaser under a registered disposition may well escape the
claims of the adverse possessor if the squatter is not in discoverable actual
occupation under Schedule 3, paragraph 2 of the LRA 2002.

2.6.2.7 Interests removed from the category of interests which
override a first registration of title: a summary

Clearly, Schedule 1 to the Act seeks to rationalise the types of interest that can
override a first registration. There are some changes in definition, but also some
exclusions when compared with the previous law. First, the rights of adverse
possessors per se no longer qualify, but protection is available if the adverse



possessor is in actual occupation, or if the first registered proprietor has notice of
the claim — as discussed immediately above. Second, a person in receipt of rent
and profits may not claim overriding status for their interest, although once again
such landlords have other means of protection. Third, equitable easements will
not override a first registration, although often this will simply reflect the
priority already gained by the applicant for first registration. Fourth, in respect of
possessory, qualified or good leasehold title, those matters ‘excepted from the
effects of registration’ under the old section 70(1)(h) of the 1925 Act no longer
override at first registration, which should be no surprise given that the land is
unregistered immediately prior to the first registration. Fifth, a miscellaneous
category of ancient rights ceased to have overriding effect at midnight on 12
October 2013.

2.6.3 Unregistered interests which override a registered
disposition under Schedule 3 of the Land Registration Act 2002

As noted above, the range of unregistered interests which override a registered

disposition of the land'*” are more restricted than those that may override a first
registration. Even though they are broadly similar in scope, and many of the
considerations discussed above in relation to Schedule 1 are relevant here also, it
remains true that Schedule 3 is narrower than Schedule 1. The principal reason
for this difference is that Schedule 3 operates, by definition, when there is a
transfer of land to a new owner and a primary aim of the LRA 2002 is to ensure
that a transferee of a registered title is fully aware of as many adverse interests as
possible before he takes the transfer. In consequence, the Act seeks to ensure
that as much information as possible is entered on the register of title of the
burdened land and therefore it confines overriding interests under Schedule 3 to
those that could be discovered by a reasonably diligent transferee making an
inspection of the land before the transfer. The aim is to eliminate the
‘undiscoverable’ overriding interest. In this connection, always remember that
overriding interests are directly related to the priority rules of the 2002 Act: by
virtue of section 28 of the LRA, a transferee not for value takes the land subject

to all pre-existing proprietary rights'#® but, under section 29, a transferee for
value takes the land free from all pre-existing property rights except those
interests entered on the register and overriding interests within Schedule 3.
Consequently, the scope of overriding interests under Schedule 3 matters when —
as is normal — the transferee is a purchaser, mortgagee or lessee of the land.

2.6.3.1 Certain leases: paragraph 1 (legal leases for seven years or



less) and paragraph 1A (relevant social housing leases), Schedule 3

This provision is almost identical to the provision found in Schedule 1. Thus,
with only minor exceptions, a legal lease originally granted for seven years or

less will override a registered disposition.!*® It will bind the transferee

automatically.'" Legal leases for any duration longer than this are registrable as
individual titles. Likewise, equitable leases of any duration are excluded from
this category of overriding interests and they must be protected by the entry of a
Notice on the register or take effect as an overriding interest through the
discoverable actual occupation of the tenant. It is also the case, as with Schedule
1, that certain specialist leases of any duration cannot qualify as overriding
interests under paragraph 1 of Schedule 3 and must be registered as individual
titles whatever their duration. These are: the grants of a lease out of a registered
estate in pursuance of Part 5 of the Housing Act 1985 under the right to buy

provisions; ! the grant of a lease out of a registered estate of a dwelling house

to a private-sector landlord where the tenant’s right to buy is preserved;'>? the
grant of a lease of any length out of registered land that is to take effect in
possession more than three months from the date of the grant; the grant of a

lease where possession is discontinuous; !> and, finally, the grant of a lease out

of registered land of a franchise or manor.'>* In addition, section 157 of the
Localism Act 2011 also added paragraph 1A to Schedule 3 and this provides that
a ‘relevant social housing tenancy’ shall override irrespective of its length. As
noted, these are specialised leases granted by private providers of social housing
and were added to the list of overriding interests because it is important that they
always have priority even if the superior title changes hands. We might also note
that the time will come when the trigger for leasehold title registration will fall
below the current seven-year threshold and this will cause a similar reduction in
the length of leases that may qualify as overriding interests under this

provision.!®°

2.6.3.2 The interests of persons in actual occupation, as restricted by
paragraph 2, Schedule 3 of the 2002 Act

As with its counterpart in Schedule 1, this is probably the most important
category of interest that can override under Schedule 3. However, two important
general points must be noted at the outset. First, the actual occupation provisions
of Schedule 3, paragraph 2, do not mirror the sister provision in Schedule 1 and
depart even more from the old section 70(1)(g) of the LRA 1925. In other words,
Schedule 3 restricts, even more than Schedule 1, the circumstances in which a



person may claim an overriding interest by virtue of their actual occupation. The
reason is to ensure, as far as is possible, that a transferee for valuable
consideration is not bound by an undiscoverable interest. Thus, while it may be
true that the existing case law will be relevant in interpreting the meaning of
‘actual occupation’, there is also a need to consider the qualifications placed on
this by the 2002 Act. In particular, under Schedule 3, we should be aware that:
there is no protection for the interests of persons in receipt of rent and profits per
se (i.e. if they are out of actual occupation), subject to transitional arrangements;
the enforceability of the interest protected is now limited to the land actually
occupied by the interest-holder; the provision in respect of inquiry and
disclosure has been reshaped; the actual occupation must be discoverable or the
interest must be within the actual knowledge of the transferee in order to qualify
as an overriding interest; and there is no protection for tenants in occupation

under a three-month reversionary lease.'>® The second general point is that
actual occupation is likely to be most influential in elevating property interests
into overriding interests against a registered disposition when those interests
have arisen informally. This is not only because the 2002 Act expressly
recognises the proprietary status of one type of informal interest whose status

was previously uncertain (equities by estoppel),’>” but also because the way
professional conveyancing is conducted means that most deliberately created
rights will be entered on the register as a matter of course.

2.6.3.2.1 General considerations

The general principle under paragraph 2, Schedule 3 is that a person claiming an
overriding interest must establish both that he holds a proprietary interest in the
burdened land and that he be in actual occupation of the land to which the
interest extends within the meaning of the Schedule. The potential difficulty
arising because of the time lag between the execution of a registrable disposition
and its later registration (the ‘registration gap’) has been resolved judicially by
Abbey National Building Society v. Cann (1991), and applied to the LRA 2002

in Scott v. Southern Pacific Mortgages Ltd (2014)."® Consequently, actual

occupation at the date of execution of the transfer is critical.'>® Note here that
Lewison J in Thompson v. Foy implies that actual occupation must also exist
when the disposition is registered, not only when the transaction is executed —
i.e. at both moments. The judge based this on a forensic reading of the LRA
2002, but such a requirement makes no sense, in that a purchaser will inspect
prior to execution of the transfer and not again before the transfer is registered.
Why then require actual occupation at that later date? Of course, this ‘problem’



will disappear under e-conveyancing, and Lewison J in Foy does recognise that
his (obiter) conclusion is out of step with all major commentaries. Finally, for
clarity, as with Schedule 1, it is clear that any proprietary interest (unless
specifically excluded) may gain overriding status through this provision
provided that the interest-holder is in actual occupation of the burdened land at
the relevant time. Conversely, of course, if the person in actual occupation does
not have a property interest at the relevant time — as was held to be true of Mrs
Scott in Scott v. Southern Pacific — then simply being in actual occupation does
not generate an overriding interest.

2.6.3.2.2 Conditions shared with the similar provision in Schedule 1

Many of the considerations relevant to the position under Schedule 1 are relevant
here also and are noted below. Reference should be made to the discussion
above for a fuller account. First, the interest to be protected must be in existence
and enforceable against the land immediately before the disposition takes place,
bearing in mind that actual occupation must have been present at the time of

completion of the transfer or grant.'°% Actual occupation cannot protect that

which does not exist at the relevant time.'®! Consequently, if a claimant acquires
a proprietary right after the disposition, there can be no overriding interest, as in

Scott where Mrs Scott’s lease arose after the mortgage had been executed.'®?
Second, as noted above, the relevant time for the interest-holder to be in actual
occupation is at the moment the transfer or grant is executed under the general
law and not (despite the contrary view expressed in Foy) the later date of
registration. Third, any proprietary right, provided that it is not specifically
excluded, may qualify for overriding status by virtue of the interest-holder being
in actual occupation of the affected portion of the burdened land. Personal rights,
such as licences, can never override simply because they are personal. Fourth,
those interests that are excluded from qualifying as overriding interests under
Schedule 1 are also excluded from qualifying as overriding interests through
actual occupation under Schedule 3. Fifth, the meaning of ‘actual occupation’ as
a state of affairs will be the same as that applicable to Schedule 1, including the
fact that Schedule 3 also limits the effect of the overriding interest to the extent
of the land actually occupied. However, of crucial importance is the additional
requirements placed on ‘actual occupation’ before it can qualify under Schedule
3.

2.6.3.2.3 Additional conditions for actual occupation under
Schedule 3

It is in respect of Schedule 3 that the Law Commission’s policy of ensuring that



‘actual occupation’ operates as a warning to a prospective purchaser really
comes to the fore. After all, registered dispositions involve a transfer of title and
if the transferee cannot discover binding adverse interests from the register —
especially in an e-conveyancing climate — then it must be made as easy as
possible to discover them by other means. Consequently, as well as the issues
discussed above about what factually amounts to actual occupation, and which
are also relevant here, Schedule 3 introduces additional conditions that further
restrict the circumstances that an interest-holder can claim to be in actual
occupation so as to override a registered disposition.

The first additional condition is that the actual occupation must be capable of
being ‘obvious on a reasonably careful inspection of the land at the time of the
disposition’ or the interest alleged to be protected must be within the ‘actual

knowledge’ of the transferee at that time.'%® This is one of the critical provisions
of Schedule 3 and it is not found in either the old law of section 70(1)(g) of the
LRA 1925 or in Schedule 1 of the LRA 2002. It is a wholly new provision
designed to ensure that a person — usually a purchaser — taking under a registered
disposition cannot be subject to the priority of a third-party interest that is
protected by an actual occupation that is not discoverable or a right that is not
known about. In essence, the overriding effect of ‘actual occupation’ is
disapplied (no overriding interest) when both limbs of the qualification are
established. The first limb of the exclusion prevents actual occupation triggering
an overriding interest if the ‘occupation would not have been obvious on a
reasonably careful inspection of the land at the time of the disposition’. Clearly,
this provision raises questions of fact because a transferee — especially a
mortgagee — is likely to reach for the ‘undiscoverability argument’ as soon as it
appears that he is going to lose priority to an overriding interest through actual
occupation. In that regard, the following now seems established. First, it is the
occupation, not the right, that must be discoverable and so the purchaser should
be concerned with signs of presence not entitlement, although of course the
former should alert the potential purchaser to the possibility of the latter. Second,
the Law Commission’s view is that ‘apparent’ occupation is to be determined by
reference to the law on latent and patent defects of title and not by reference to
the principles of constructive knowledge or notice that so bedevilled the law of

unregistered conveyancing.'® Whether this real, but fine, distinction is fully
implemented come judicial interpretation of the provision remains to be seen.
Third, the relevant test is objective. The test is not whether the transferee
actually did or did not discover the occupation, but whether the transferee would
have done so, had he made a reasonably careful inspection of the property. In



this sense, it is not necessary for the purchaser to make any additional enquiries
and inspections other than those that he normally would have undertaken. In
fact, the purchaser does not have to inspect at all to gain the benefit of this
provision and he will be safe from the priority of the adverse interest if the actual
occupation was not discoverable on a reasonable inspection whether he
inspected or not. This illustrates well that the provision is designed to protect and
not to catch out a purchaser. Finally, and obviously, the provision does not
protect a purchaser just because he fails to discover occupation, even after
inspecting, if the occupation was discoverable within the meaning of the
Schedule. This is not protection for the indolent or incompetent and in particular
the Schedule cannot be pleaded by a mortgagee or purchaser who fails to take
routine precautions before advancing money under a registered disposition.'%°
The second limb of the exclusion is the necessary counterpart to the
introduction of the discoverability condition. Thus, even if the occupation is
undiscoverable, the third-party interest will still take effect through actual
occupation as an overriding interest if the transferee had ‘actual knowledge’ of
the right. Again, there are some important points here. First, the issue of ‘actual
knowledge’ is irrelevant if the interest-holder is in discoverable actual
occupation of the land. This qualification only kicks in if the occupation is not
apparent — and this is likely to be rare in practice because most occupation will
be apparent. Second, it follows that the interest-holder must still be in actual
occupation of the land (even if not discoverable) within the normal meaning of
that term before the transferee’s actual knowledge becomes an issue. So, if the
interest-holder is not in actual occupation, then the fact that the transferee knows
of the right is irrelevant. It is crucial to grasp this if the law of registered
conveyancing is not to be undone by a secret reintroduction of the law of notice.
Third, it is the right itself — not the occupation — that must be within the actual
knowledge of the transferee. Fourth, the provision requires ‘actual knowledge’
on the part of the transferee and it is not intended that he could lose his priority
to a third-party interest merely because he ought to have known of the existence

of the adverse right.'®°

Clearly, this provision is more complex than its counterpart in Schedule 1.
However, it is doubtful whether this definitional change in the scope of the
‘actual occupation’ overriding interest really will have much practical impact —
that is, it is likely that there will be many, or any, cases of actual occupation that
are truly undiscoverable, rather than simply undiscovered. Note also that this
provision in the Schedule assumes that there is no ‘registration gap’ to worry
about. As the Schedule makes clear, the relevant time for assessing the



‘discoverability’ of the occupation and the ‘actual knowledge’ of the transferee
is the time of the disposition. Presumably, pending the happy day when the
transfer and registration occur simultaneously under e-conveyancing, the ‘time
of the disposition’ will be taken to mean the time of the transfer, as this is the
time at which actual occupation must be established.'®”

The second additional condition — additional to that required for ‘actual
occupation’ under Schedule 1 — did in fact feature in a different form in the old
section 70(1)(g) of the LRA 1925. This is the additional qualification that an

interest will not override if inquiry was made of the right-holder and he failed to

disclose the interest ‘when he could reasonably have been expected to do so’.!%8

The Law Commission took the view that this provision is simply a reformulation
of the provision in the old section 70(1)(g) of the 1925 Act and that it operates

by way of estoppel.'® Thus, the inquiry must be directed towards the right-

holder and it is his or her non-disclosure that is the key.'” However, the
provision is not identically worded to that in the 1925 Act, for the proviso is
added that non-disclosure will only result in a denial of overriding status where
disclosure could ‘reasonably have been expected’ to be made. This obviously
accepts that there will be some circumstances in which it is reasonable not to
disclose and in which such non-disclosure does not destroy the efficacy of the
overriding interest gained through actual occupation. An example is provided by
Begum v. Issa (2014) where the judge held that even if an inquiry had been made
of the right-holder at a family party (which was not proven), it would have been
reasonable for her to decline to assert her interest (i.e. reasonable for her not to
reveal it). It was, simply, not the right time or place for such a discussion and the
right-holder should not lose overriding status for failing to disclose in such
circumstances. Thus, in addition to those obvious cases where it would not be
reasonable to expect disclosure on inquiry — for example, when dealing with

persons under a legal or mental disability!’! — Begum makes it clear that the
general circumstances in which the inquiry is made is also relevant. Further,
might it also be the case that it is reasonable not to disclose where the right-
holder realises that to do so increases the chances that they might lose their
home?'”? Evidently, this qualification to paragraph 2, Schedule 3 can work
against purchasers and mortgagees, so it would be wise for transferees making
inquiries in order to protect themselves against occupiers, to do so in a relatively
formal way.

2.6.3.3 Certain types of legal easements and profits — paragraph 3,
Schedule 3



Paragraph 3 of Schedule 3 replaces, in relation to registered dispositions, section
70(1) (a) of the LRA 1925. However, unlike its sister provision in Schedule 1 of
the Act, the provision in Schedule 3 concerning the overriding effect of
easements and profits against a registered disposition is not straightforward and
requires care in its application. The matter is not helped by the elliptical
language used to express what is, in effect, a good practical solution. In essence,
because of the qualifications found in Schedule 3, fewer easements and profits
will override a registered disposition than will at first registration, but this simple
statement barely does justice to the complex nature of the provision.

The first point to note is that any easement that qualified as an overriding
interest prior to the entry into force of the LRA 2002 continues to override

irrespective of the provisions of the LRA 2002.'73 The 2002 Act looks forward
to easements created after it entered into force. That said, as a general principle,
paragraph 3 of Schedule 3 provides, first, that no equitable easement or profit
will override and, second, that only certain types of legal easements and profits
may override. All other easements and profits outside this regime require
deliberate protection by an entry on the register if their priority against a
registered disposition is to be preserved. The key to understanding this is to
appreciate that legal easements and profits expressly granted or reserved on or
after 13 October 2003 out of a registered title are excluded from the category of
overriding interest because their creation amounts to a registrable disposition

under section 27(2)(d) of the 2002 Act.'’* As such, they are ‘required to be

completed by registration’ in order to operate as legal interests.'’> This means, in
effect, that every expressly granted or reserved legal easement or profit out of a
registered estate can be created only by an entry against the burdened title, which
of course means that the interest has no need of being overriding because they
are by definition on the register and protected. If they are not so completed by
registration, they are equitable and equitable easements and profits are excluded

by clear words from paragraph 3.'7°

In its turn, this means that the only new legal easements and profits capable of
being overriding are either those expressly granted out of an estate that is not
itself registered (e.g. a lease of seven years or less) or, more commonly, those

that are impliedly granted.!’” In the former case, there is no title against which to
register the interest and in the latter there is no express grant to register. Hence,
the easement or profit must be capable of being overriding. Even then, however,
it is clear that (save for a three-year period of grace commencing 13 October
2003 and now ended), not even all of this limited class may override. In addition
to being either expressly created out of an unregistrable estate or being impliedly



created, the legal easement will override if, but only if, any one of the following
additional conditions are satisfied. These additional conditions are either:

: the easement is registered under the Commons Registration Act 1965;'8
or

. the legal interest is within the ‘actual knowledge’ of the person to whom
the disposition is made; or

. the legal interest would have been ‘obvious on a reasonably careful

inspection’ of the burdened land, which, as with the similar provision on
‘actual occupation’, is an objective test, not necessarily requiring
additional inspections and enquiries to be made, but designed to ensure
that only ‘discoverable’ burdens override a registered disposition; or

. the person entitled to the benefit of the legal interest ‘proves that it has
been exercised in the period of one year ending with the day of the
disposition’ over which it is said to take effect as an overriding interest. In
reality, this is a safety net for those impliedly granted interests that, while
not being known of or ‘obvious’ on a reasonably careful inspection, are
nevertheless used for the benefit of the interest-holder.

It is apparent that paragraph 3 of Schedule 3 is not the clearest provision of the
LRA 2002. Its purpose is, however, clear enough. Apart from the transitional
provisions (especially the three-year grace period from 13 October 2003 during
which all new legal easements or profits expressly granted out of an unregistered
estate or impliedly granted out of any estate were overriding), its effect is to
ensure that all newly expressly created legal easements or profits are entered on
the register. Then, for easements within Schedule 3, the Act attempts to reach a
compromise between ensuring their protection in the face of a registered
disposition and the need for the purchaser to be aware of such interests before he
completes his purchase. This is the reason for the qualified overriding status of
such interests because the qualifications are designed to ensure that only those
rights either known about (including those known about via Commons
registration), obvious or useful take effect as overriding interests. In truth, it is
likely that, in practice, Schedule 3 will capture virtually all qualifying legal

easements, for there will be few that fall outside its provisions.'””
2.6.3.4 Public-private partnership leases

This provision mirrors the identical provision in relation to Schedule 1. A PPP
lease is not found explicitly in Schedule 3 to the LRA 2002 but is made an
overriding interest against a registered disposition by reason of section 90(5) of



the Act. This status is driven wholly by the special nature of these leases and is
an exception to the Act’s paramount aim of ensuring that as few interests as
possible are excepted from substantive registration.

2.6.3.5 Other permanent overriding interests — paragraphs 4-9,
Schedule 3

This block of overriding interests is the same as those taking effect under
Schedule 1. Thus, they include customary rights (paragraph 4), public rights
(paragraph 5), local land charges (paragraph 6) and mines and minerals
(paragraphs 7-9).

2.6.3.6 Miscellaneous, time-limited, overriding interests — now expired

In a similar vein to Schedule 1, paragraphs 10-14 and paragraph 16 of Schedule

3180 contained the same miscellany of rights and interests that once overrode but
no longer do so. Under the provisions of section 117 of the LRA 2002, they
ceased to override with effect from, and including, 13 October 2013. This
means: first, that they continue to bind the present owner of the land (they have
not become invalid, merely no longer overriding); but, second, that they will

need to be protected by the entry of a Notice'®! in order to be effective against a
purchaser of the registered title — section 29 of the LRA 2002 — unless they
qualify as an overriding interest through the actual occupation provisions; third,
whether registered or not, they will bind a person who takes a transfer of the land

not for value — section 28 of LRA 2002182

2.6.3.7 Interests no longer enjoying overriding status under Schedule
3: a summary

As is evident from the above analysis, Schedule 3 to the 2002 Act both
rationalises and restricts those unregistered interests which may override a
registered disposition, going even further in this respect than Schedule 1. In
consequence, there are a number of matters that now do not qualify as overriding
interests. First, the rights of adverse possessors per se no longer qualify, but an
adverse possessor who has completed adverse possession prior to 12 October
2003 has an entitlement to be registered as proprietor and this entitlement can
override through discoverable actual occupation. Second, a person in receipt of
rent and profits may not claim overriding status for their interest, although there
are transitional provisions for those holding overriding interests by virtue of such
receipt prior to the entry into force of the Act. Third, equitable easements created
after the Act enters force will not override, although those that existed as
overriding interests under the old law on 12 October 2003 will continue to do so.



Fourth, not all legal easements and profits granted after the Act entered into

force will override.'®? Expressly granted interests out of a registered estate must
be completed by registration and so have no need to override. Failing such
completion, they will subsist as equitable interests. Impliedly granted legal
easements and profits (and those granted out of an unregistered estate, such as a
lease for seven years or less) can qualify if (subject to transitional provisions)
they meet any one of the qualifying criteria. Legal easements that overrode
under the old law on 12 October 2003 will continue to do so. Fifth, in respect of
possessory, qualified or good leasehold title, those matters ‘excepted from the
effects of registration’ under the old section 70(1)(h) of the 1925 Act no longer
override a registered disposition. Sixth, a miscellaneous category of rights
ceased to override at midnight on 12 October 2013.

2.6.3.8 Transitional provisions

For the sake of clarity, it is worth reminding ourselves that the 2002 Act is not
retrospective. Thus, although the definition and scope of overriding interests has
changed under the LRA 2002, there is no intention to deprive overriding status
to those rights that were in existence and which qualified as overriding interests
under the old law on 13 October 2003 when the 2002 Act entered into force.
Consequently, if the right qualified under the old law on this date, then its
overriding status is preserved in the following cases: the rights of persons in
actual occupation and in receipt of rents and profits under section 70(1)(g) of the
LRA 1925; legal and equitable easements within section 70(1) (a) of the LRA

1925;'84 and legal leases of 21 years or less within section 70(1)(k).

However, the transitional provisions regarding adverse possessors are a little
more complex. It has been indicated previously that Schedule 3 of the 2002 Act
contains no specific provision for the rights of adverse possessors to override a

registered disposition.'®> There is no equivalent of section 70(1)(f) of the LRA
1925, although of course many such possessors will be able to rely on their
discoverable actual occupation within paragraph 2 of Schedule 3. However,
there is an important transitional provision concerning adverse possessors
operating under Schedule 3. By virtue of Schedule 12, paragraph 18, of the LRA
2002, a person who, prior to the entry into force of the 2002 Act, had land held
on trust for him under section 75(1) of the LRA 1925 — that is, a person who had
completed 12 years’ adverse possession by that date — ‘is entitled to be
registered as proprietor of the estate’. In effect, this means that a possessor who
has completed the 12-year period of limitation under the old law of adverse
possession before the entry into force of the 2002 Act does not have to submit to



the new scheme of the LRA 2002 but may achieve registration through a simple
application to HM Land Registry. This is perfectly acceptable. However, if the
paper owner sells the land before the adverse possessor’s entitlement is realised,
the adverse possessor is at risk of losing his right to be registered as proprietor of
the estate. In essence, the adverse possessor must seek registration as the new
owner before any sale or must rely on being in discoverable actual occupation so

as to claim an overriding interest.'® Failing this, the adverse possessor will lose
priority to the new registered proprietor. %’

2.6.4 The duty to disclose: entering overriding interests on the
register

Overriding interests are, by their nature, unregistered. If the interest becomes
registered, it ceases to be overriding and takes priority instead from its entry on
the register. This is likely to occur by reason of the duty of disclosure found in
section 71 of the LRA 2002 under which an applicant for registration must
disclose overriding interests of which he is aware so that they may be entered on
the register by means of a Notice. However, failure to disclose does not destroy

the overriding status of the right.'%

Importantly, however, the registrar will not enter a Notice in respect of all
matters that are disclosed because some interests are incapable of being
protected by a Notice and others do not amount to a disclosable overriding
interest. The first group is found in sections 33 and 90(4) of the Act and

comprises: interests under a trust of land or a settlement under the SLA 1925;!8
leasehold estates granted for three years or less of the kind that are not required
to be registered with their own title; restrictive covenants made between a lessor

and lessee so far as they relate to the demised premises; " interests capable of
being registered under the Commons Registration Act 1965; interests in any coal
or coal mine within sections 38, 49 or 51 of the Coal Industry Act 1994; and PPP

leases.'! These interests are all protected by other means and their entry on the
register would serve no additional purpose — except perhaps to clog the register.
The second group is non-disclosable under Rule 57 of the LRR and hence does
not fall within the registrar’s power to enter a Notice. It comprises a public right,
a local land charge and a leasehold estate within Schedule 3, paragraph 1, but
with one year or less to run.'®? They are excluded from the duty to disclose
because they also are otherwise protected and would clog the register for no
practical benefit.



2.6.5 The ‘bindingness’ of overriding interests under the Land
Registration Act 2002

The existence of overriding interests remains a vital element in the system of
land registration under the 2002 Act. As the above sections illustrate, their
definition is reasonably clear but certainly open to interpretation in some areas,
particularly the ‘actual occupation’ and ‘easement’ provisions of Schedule 3.
However, we now come to another important issue concerning overriding
interests. If we are satisfied that a right falls within Schedule 3 and qualifies in
principle as an overriding interest, when precisely will it be binding against a
purchaser? To put it another way, it cannot be true that a new registered
proprietor will be bound by everything that could be an overriding interest
whenever that interest came into existence or whatever the circumstances. It
would be harsh indeed if, say, a new owner were bound by overriding interests
that came into existence after he had purchased the land, or if the new owner
were bound even if the right-holder had promised expressly to waive the
bindingness of his overriding interest. Consequently, the following principles
determine the time at which the overriding interest must exist in order to bind a
purchaser automatically and the circumstances in which agreement between the
parties can remove their effect.

For all categories of overriding interest, the crucial date for determining
whether the purchaser is bound by an overriding interest is the date on which the
purchaser makes an application to register his title, being the date of registration

(section 29). This necessarily raises the possibility of a ‘registration gap’'%° if
the overriding interest arose after the purchaser had completed the purchase, but
before he was actually registered with title. This is particularly acute in relation
to the ‘actual occupation’ provisions — given that a person with an interest might
go in to occupation after a purchase but before registration of the title.
Consequently, it is now settled that, while an overriding interest established
under the actual occupation provision of Schedule 3 crystallises at the date of
registration, a person cannot claim the benefit of the Schedule unless he has a
proprietary right and is in actual occupation of the land at the time of the sale to
the new owner or when he was granted the mortgage (Abbey National Building

Society v. Cann (1991)).1%* This pragmatic decision effectively eliminates the
‘registration gap’ for ‘actual occupation’ overriding interests. It means, in
practice, that a purchaser will not find the value or use of his land diminished by
the emergence of a powerful adverse right in the interval between his purchase
and the application for registration as the new proprietor. The proprietary right,
and the actual occupation that invests it with the status of an overriding interest,



must exist prior to completion of the purchaser’s transaction so increasing the
chances that it will be discovered in time for the purchaser to react accordingly.
Of course, this convenient solution will not be required come e-conveyancing,
when completion of the purchase and its registration will take place
simultaneously and electronically and there will then be no registration gap.
Second, the ‘owner’ of an overriding interest that would otherwise bind a new
registered proprietor is able to waive voluntarily the priority given to their right
by expressly consenting to the sale or mortgage of the land over which the right

exists.'? Indeed, in some cases, this consent will be implied because of the
conduct of the holder of the overriding interest (Paddington Building Society v.
Mendelson (1985)). In fact, a right-holder who has consented to a particular
purchaser having priority over his otherwise binding right (e.g. a mortgagee ‘X’)
may be taken to have consented to the priority of a different purchaser who steps
into his shoes (e.g. a re-mortgagee ‘Y’, whose monies pay off the first
mortgage), at least to the extent of the monies provided by the original
mortgagee even if in reality the right-holder did not know of the substitution
(Equity and Law Home Loans v. Prestridge (1992)).

Although the precise circumstances in which a right-holder will be deemed to
have consented to, or authorised, the sale or mortgage of the land over which the
overriding interest takes effect are unclear, it was thought that mere knowledge
that a transaction concerning the land was proposed would not be enough. So,
for example, the person with the overriding interest need not volunteer
information concerning their position and would not be taken to have consented
simply because the transaction proceeds around them and they remain silent —
having not been asked. The requirement was thought to be one of consent to the
sale or mortgage, not simple knowledge of it (Skipton Building Society v.
Clayton (1993)). However, this principled position has been challenged by a
surprising decision in Wishart v. Credit & Mercantile (2015) where the Court of
Appeal held that an equitable owner who might otherwise have had an
overriding interest must be taken to have authorised the legal owner (their
trustee) to deal with the land and to have given priority to the mortgagee, even
though the equitable owner had no clue that a mortgage was even contemplated.
With respect, this seems at odds with all of the previous case law (e.g. the House
of Lords in Williams & Glyn’s Bank v. Boland) and virtually wipes out any
chance that the right-holder could have an overriding interest in those cases
where they most commonly arise — in trusts of land; see Chapter 4. It is a
decision that is difficult to explain in terms of previous authority and it appears
wrong in principle that a right-holder could be deemed to have given away
priority to a purchaser they never knew existed.



Of course, active participation in organising the mortgage or encouraging a
purchaser is rightly regarded as deemed or implied consent, but the uncertainty
as to the boundary between implied consent and ‘mere’ knowledge (or no
knowledge but deemed authorisation — Wishart) has led many purchasers
(especially banks lending by way of mortgage) now to require all occupiers to
sign express consent forms waiving such rights they might have in favour of the
mortgage. This would seem to be perfectly adequate to protect the priority of the

mortgage and it was exactly what the lender failed to do in Wishart.'%°

Finally, for the sake of clarity, it is trite law that a proprietary right may
qualify as an overriding interest only if it actually exists before the sale, lease or
mortgage (as the case may be — see Scott v. Southern Pacific Mortgages). This is
not startling news, but it does mean, for example, that if it turns out that the
alleged overriding interest is, for example, not a lease at all, but a licence, this
licence can never be an overriding interest because licences are not capable of
binding any third party, being merely personal rights. Likewise, even if the
alleged overriding interest does exist as a proprietary right, it may be ineffective
against a particular purchaser because of circumstances wholly unrelated to the
operation of overriding interests per se. One such case has been considered
above as where the purchaser gains the consent or authorisation of the potential
holder of the overriding interest so ensuring that that particular purchaser can
never be bound. Also, therefore, if the alleged overriding interest is given by a
landowner who had no power to give it, in such cases the right cannot bind the
purchaser because, vis-a-vis the purchaser, it does not exist. An example is
Leeds Permanent Building Society v. Famini (1998), in which the alleged
overriding interest (a tenancy) was created by a landowner who had no power to
create it, having promised the purchaser (the bank, his mortgagee) that he would
not do so. The bank could not be bound by the alleged overriding interest.



2.7 The Operation of Registered Land: Protected
Registered Interests under the Land Registration
Act 2002

A major aim of the 2002 Act is to ensure that as many proprietary rights as
possible that affect a registered title should be entered on the register. The
category of protected registered interests — formerly known as ‘minor interests’
under the LRA 1925 — implements this policy. As such, these rights are not
registrable titles, or registrable mortgages (charges) and, by definition, are not
unregistered interests which override. In practice, then, this group of interests
usually comprises the rights of persons other than the owner, being typical third-
party rights such as easements, restrictive covenants or options to purchase, and
they may be legal or equitable. This is important because it emphasises that the
role of this category of right is not — as it was primarily under the LRA 1925 — to
protect equitable interests in land, but rather to provide a means whereby most
third-party rights can be registered, both for the benefit of the right-holder and
for any prospective purchaser of the land. Consequently, this category comprises
rights that must be registered in order to ensure their priority against a

purchaser,'” being rights that cannot amount to unregistered interests which
override'® and rights that may be registered and so enjoy protection, but which

if not registered might nevertheless amount to overriding interests.'” The latter
group includes those rights that are either entered on the register by the registrar
of his own volition after examining the conveyancing documents or those that
are disclosed under the duty of disclosure when a transferee applies to be

registered as the new owner.”%”

2.7.1 The mechanics of registration of interests: Notices

Unlike the position under the LRA 1925, registration of third-party interests
under the LRA 2002 is relatively simple. There is only one type of entry that can

substantively protect an interest, albeit that there are two variants.’’! This is the
Notice. In technical terms, a Notice is ‘an entry in the register of the burden of

an interest affecting a registered estate’?%”> and will be entered in the ‘charges’

section of the registered title affected by it.?’3 Notices may be of two types: an
‘Agreed Notice’ or a ‘Unilateral Notice’ and, if the former, the entry in the



register must give details of the interest protected.”’* Importantly, both types of
Notice confer priority on the interest to which they relate (section 29 of the LRA
2002, A2 Dominion Homes Ltd v. Prince Evans Solicitors (2015)). In other
words, a transferee takes the title subject to the priority of the interest protected
by the Notice, whether the Notice be Unilateral or Agreed. This means that the
choice of which type of Notice to use depends ultimately on the circumstances in
which the interest arose and the needs of the right-holder. In particular,
Unilateral Notices should not be seen as a weaker form of protection for a third-
party right.

In fact, the 2002 Act does not offer an exhaustive list of matters that may be
protected by the entry of a Notice, but rather it specifies what may not be so
protected.”’> However, it remains true that most examples of classic third-party
interests in land may be protected by the entry of a Notice against the registered
title. This includes, for example, a contract for sale with the current landowner
prior to completion, an option to buy land or a right of first refusal (right of pre-
emption), a restrictive covenant, including a covenant in a lease not relating to
the demised premises,”’® a deed supplemental to a lease, a charging order
charging the legal estate’’’ and an equitable charge of the legal estate,
easements, claims in proprietary estoppel and some leases granted for seven
years or less. Nevertheless, as indicated, there are a number of interests that may
not be protected by the entry of a Notice at all. Generally, these are interests
more appropriately protected by the entry of a Restriction or those which qualify
as overriding interests not subject to the duty of disclosure. They are a beneficial
interest under a trust of land,’"® a settlement governed by the SLA 1925,%% a
leasehold for three years or less unless it is one of the special class of such short

leases that are registrable with their own titles,”!? restrictive covenants made
between lessor and lessee relating only to the demised premises,”!! an interest
capable of being registered under the Commons Registration Act 1965,°"

certain interests in coal and coal mines”!®> and PPP leases.>'“ In respect of these
interests, the registrar is not permitted to enter a Notice of any kind and the right-
holder must rely on other means of protection — either that found in Schedules 1
and 3 concerning unregistered interests which override, by use of a Restriction

or under the special statutory regime applicable to certain of these rights.?!°

2.7.2 Agreed Notices

Subject to the exclusions identified above, a person may apply for the entry of an



Agreed Notice affecting a registered estate under section 34 of the LRA 2002.
The registrar may only enter such a Notice following an application in three
circumstances: first, where the applicant himself is the registered proprietor or a
person entitled to be registered as the proprietor; second, where the registered
proprietor or person entitled consents to the entry of the Notice; or, third, where
the registrar is satisfied as to the validity of the applicant’s claim. Consequently,
although an Agreed Notice will often be the result of the action of the registered
proprietor or be with his consent, it may be entered even if the underlying right
is contested. Of course, the applicant must furnish evidence to satisfy the
registrar that such a Notice should be entered and this will usually be proof of
the registered proprietor’s consent, or of the instrument that created the right, or

a court order giving rise to the interest protected. It can, however, be any other

‘evidence to satisfy the registrar as to the validity of the applicant’s claim’.?!°

Consequently, if an Agreed Notice is entered in circumstances in which the
proprietor has not actually consented, he may dispute the entry by applying for
its cancellation only after it has been entered. However, while the entry of an
Agreed Notice preserves the priority of a valid right against a transferee,”!” it
does not guarantee the validity of an interest if it emerges that the interest is void

as being contrary to the general law.>'® For example, the priority of an equitable
easement will be protected by the entry of a Notice, but if it should appear that
the alleged ‘easement’ was void under the general law, its entry on the register
cannot clothe it with validity. One cannot protect what does not exist.

Finally, we should also note that certain third-party rights are protectable only
by means of an Agreed Notice. This group is a mixed bag of third-party interests
not truly proprietary in character — at least in a classical sense — but clearly
requiring protection for the right-holder. They are found in Rule 80 of the LRR
2003 and comprise matrimonial home rights under the Family Law Act 1996, a
Revenue charge in respect of inheritance tax liability, a customary right, a public
right, a variation of a lease effected by section 38 of the Landlord and Tenant
Act 198719 and an interest arising pursuant to an order made under the Access
to Neighbouring Land Act 1992. These are clearly rights of a more limited and
surgical effect and are ‘agreed’ in the sense of being indisputable by the
registered proprietor whether he actually consents or not.

2.7.3 Unilateral Notices

An application for the entry of a Unilateral Notice by a person claiming to be
entitled to the benefit of an interest affecting the registered estate or charge may



be made under section 34(2)(b) of the LRA 2002. In essence, it is an application
for the entry of a Notice without consent, although the applicant must furnish
HM Land Registry with some evidence that the right exists. Assuming the
registrar agrees to enter such a Notice (but not otherwise), the registrar must give
notice to the proprietor of the land affected, thus affording him the opportunity
of challenging the Notice and putting the applicant to proof of the existence of
the alleged right, although the cancellation procedure operates only after an entry
has actually been made. Again, as with Agreed Notices, although the entry of a
Unilateral Notice confers priority protection on the interest claimed, it does not

guarantee the validity of that interest under the general law.?’ Should the
interest be found subsequently to have been invalid, its registration will not
preserve its priority against a transferee. The entry of a Unilateral Notice will
identify the land or part thereof affected by the interest and (unlike an Agreed

Notice) it will also identify the person entitled to the right under the Notice.??!

2.7.4 Registrar’'s Notices

Although an application by an interest-holder is likely to be the most common
method by which a Notice is entered on the register, the 2002 Act also stipulates
a number of circumstances in which the registrar may, or must, make an entry.
These Notices are neither Agreed nor Unilateral Notices per se, although the
circumstances in which such an entry is possible make them equivalent to
Agreed Notices in the sense that there is usually no doubt about the existence of
the underlying right they protect. They might be thought of as ‘registrar’s
Notices’ although that term is not used by the Act. They may be entered in a
number of varied circumstances. First, certain transactions must satisfy specified
registration requirements if they are to take effect as registrable dispositions

under the Act and these entries are made by the registrar.’?? Second, under
section 37 of the Act, if it appears to the registrar that a registered estate is
subject to an unregistered interest which overrides at first registration, he may
enter a Notice in respect of that interest provided that the interest is capable of
protection by means of a Notice. Third, at first registration of a registrable estate,
the registrar will note against the title any interest that burdens the land provided

that it is capable of protection by a Notice.?>> Fourth, the registrar may enter a
Notice in respect of overriding interests within Schedule 1 or Schedule 3
(assuming they are protectable by Notice) that are disclosed at first registration
or on a registered disposition (as the case may be) under the applicant’s duty of
disclosure within section 71 of the Act. Fifth, it seems that the registrar may



enter a Notice in pursuance of his general power to alter the register within
Schedule 4, paragraph 5, of the Act in order to correct a mistake, update the
register or give effect to a right or interest otherwise excepted from the effect of

registration.??*

2.7.5 Which type of Notice? Agreed or Unilateral?

As indicated above, certain special kinds of interest must be protected by means
of an Agreed Notice and thus the right-holder has no choice but to adopt this
route to protection. Yet in many cases there will be a choice, and the applicant
has to consider which form of Notice — Agreed or Unilateral — is the most
appropriate. Once again, however, we can remind ourselves that there is no
difference in the level of protection offered by an Agreed or Unilateral Notice.
Both confer substantive priority protection on the interest to the extent that the
interest is valid under the general law. Thus, Unilateral Notices are not like
cautions under the 1925 LRA, which gave only procedural protection. In
deciding which version of the Notice to use, a number of factors may be
important. First, is the applicant in possession of the consent of the registered
proprietor or of sufficient evidence to prove the existence of the claimed interest
so as to secure an Agreed Notice? Second, does the applicant wish to establish
the existence of his interest at the time of application to HM Land Registry
(Agreed Notice), or is he content to wait to see whether the registered proprietor
decides to accept or challenge the claimed interest, if ever (Unilateral Notice)?
Third, does the applicant wish the identity of the interest-holder to be revealed in
the register — as is required for a Unilateral Notice but not for an Agreed Notice?
Fourth, and perhaps of significant practical importance, an application for an
Agreed Notice will usually be accompanied by documents proving the interest:
for example, the deed of grant or contract. These documents will form part of the

public record and will be open to inspection by any person.’’® They may,
however, contain sensitive information of a commercial or other kind and, while
it is possible to apply for documents to be given exempt status (an ‘exempt
information document’), a Unilateral Notice avoids this problem as documents
do not need to be lodged and thus cannot form part of the publicly available
register.

2.7.6 Removing and cancelling an Agreed Notice or a ‘registrar’s
Notice’



By its nature, a right protected by an Agreed Notice or a Notice entered by the
registrar under his various powers is not likely to be contested by the registered
proprietor, even if it originally was made without his consent on the basis of
submitted evidence or was the result of a court order. Consequently, the Act
does not provide a specific mechanism for challenging such entries — any doubt
should have been resolved at the time the making of the entry was considered.
Nevertheless, it is apparent that there will be cases in which the removal of an
Agreed Notice or registrar’s Notice is justified: for example, if the right was
time-limited or has been waived. Consequently, the LRR provide a procedure for
the cancellation of such a Notice and the application must be accompanied by
evidence to satisfy the registrar that the interest has come to an end. This is
effectively an administrative procedure permitting the cancellation of entries by
reason of the determination of the underlying right. It is not a procedure to
challenge the validity of a third-party right or to challenge whether the original
entry was properly made. No such provision exists under the LRA 2002 and this
does much to explain the true nature of Agreed and registrar’s Notices.

2.7.7 Cancelling and challenging Unilateral Notices

By its very nature, the entry of a Unilateral Notice is more likely to be
contentious because the underlying right is not necessarily admitted. Even so,
the entry will secure priority for the right (if it is valid) and potential purchasers
of the land may well be concerned by the registration of burdens that appear to
affect the utility of the land they are just about to acquire. Consequently, there
are two principal means by which a Unilateral Notice may be deleted from the
register. First, the Unilateral Notice may be removed under section 35(3) of the
Act; second, the Unilateral Notice may be cancelled under section 36 of the Act.

Removal of a Unilateral Notice under section 35 is effectively a non-
contentious process for its withdrawal from the register. Application may be
made only by the person registered as the beneficiary of the Notice (or the
personal representative or trustee in bankruptcy of such person) and the registrar
must remove the Notice if he is satisfied that the application is in order. On the
other hand, cancellation of a Unilateral Notice under section 36 of the Act
describes the process whereby the validity of the underlying right is challenged
and the registered proprietor seeks the elimination of the Notice from the
register. It is, in essence, a ‘prove it or lose it’ process, but only the registered
proprietor or the person entitled to be so registered may make the application.??
In general terms, the application to cancel will cause the registrar to notify the
person identified as the beneficiary of the Notice and that person will have a



period of time to object to the cancellation of the Notice. Failure to object within
the required period means that the registrar must cancel the Unilateral Notice.
Clearly, however, the person entitled to the underlying right protected by the
Unilateral Notice may well object to its cancellation, in which case the registrar
will seek to resolve the matter between the parties and this may result in either
the cancellation of the Notice or its retention as an Agreed Notice. Where the
parties cannot agree, the matter will be referred to the land registration division
of the Property Chamber of the First Tier Tribunal (formerly the Adjudicator to

HM Land Registry).>?’

2.7.8 Enforcing registered protected interests

The aims of the system of registration for third-party interests are two-fold: to
protect the interest in the event of a transfer of the land and to alert a prospective
purchaser before he buys. Consequently, if an interest is protected in the proper
way by entry on the register, it takes priority over the interest of any subsequent
transferee and purchaser of the registered land: sections 28 and 29 of the LRA
2002. For this reason, an intending purchaser will usually request a search of the
register in order to discover whether there are any registered adverse interests.
Following this search, the prospective purchaser will enjoy a ‘priority period’ in
which to apply for registration of his title. If an application to register title is
made within this priority period, any newly registered interest (i.e. registered
after the search was made) will not have priority to the purchaser. Any interests
properly registered at the date the new owner applies for registration and not
excluded by the priority period will be binding. It must be remembered,
however, that, unlike unregistered land, it is the register itself that is conclusive.
Thus, any registered interest that is not revealed because of an inaccurate search
of the register remains binding on the purchaser because it is still entered on the
register. In situations where a purchaser is prejudiced by an inaccurate search not
of his own making, he may be entitled to an indemnity or may sue the registry in
negligence.

The converse of this is that any third-party interest that is not registered in the
appropriate manner loses its priority over the interest of a subsequent purchaser
of the land who registers their title, unless it is saved for some other reason (e.g.
as an overriding interest). It is vital to appreciate that this is the case whether or
not the purchaser knew or should have known of the existence of that interest. In
other words, the doctrine of notice is irrelevant because loss of priority is the

penalty for lack of registration.??® Of course, in the great majority of cases, the



new owner of land will be a purchaser (as opposed to a recipient of a gift or
devisee under a will) and he will seek security in a search of the register for
registered interests. However, this is not quite the whole story and some
qualifications to the ‘loss of priority rule’ do exist, these being cases in which an
unregistered interest does in fact enjoy priority over the interest of a new owner
of the land. As explained below, these situations occur for specific rather than
general reasons and, consequently, whenever it is alleged that an unregistered
interest binds a new registered proprietor, the facts of the case are likely to be
crucial.

First, an unregistered interest may nevertheless qualify as an overriding
interest within Schedule 3 to the Act, typically under the actual occupation
provision but not exclusively so. In such a case, it may well take priority over
the interest of the new owner but only because it is an overriding interest. A
typical example is an equitable lease, which could be registered by means of a
Notice, but which will usually take effect against a purchaser as an overriding
interest because the tenant will be a person in discoverable actual occupation of
the land.

Second, an unregistered interest (not qualifying as an overriding interest)
remains valid against a person who is not a purchaser for value of the land: for
example, the recipient (donee) of a gift, the recipient (devisee) under a will. This
is the effect of the basic priority rule found in section 28 of the LRA 2002 — see
Halifax v. Popeck (2008). In essence, such transferees acquire no greater right
than their predecessor: if he was bound, so are they, irrespective of registration.

Third, an unregistered interest (not qualifying as an overriding interest)
remains valid against a purchaser who does not register their title. In such cases,
the new owner has not completed a registered disposition within sections 25 and
27 of the LRA 2002. As such, he obtains an equitable title only and the
unregistered interest takes priority under the basic priority rule of section 28 —
the first in time prevails. For example, imagine that an equitable mortgagee fails
to protect his mortgage by means of a Notice, but the land over which the
mortgage exists is sold to X. If X fails to register her estate, she has only an
equitable title created after the equitable mortgage and thus ranking behind it. Of
course, should X seek registration of her new estate, the equitable mortgage will
cease to be effective against the land, unless it has by that time been registered or
otherwise qualifies as an overriding interest.

Fourth, an unregistered interest (not qualifying as an overriding interest)
remains valid against a purchaser who has expressly promised to give effect to
that interest and thereby gains some advantage: for example, a lower price. In
such cases, if it would be unconscionable for the purchaser to deny the validity



of the unregistered interest, that interest will be held binding on the purchaser by
means of a personal constructive trust (see Lyus v. Prowsa Developments
(1982), approved in general in Lloyd v. Dugdale (2001)). It should be noted that
this is an exceptional way in which an unregistered interest will be held to have

priority (as made clear in Chaudhary v. Yavuz (2011)??° and Groveholt v.

Hughes (2012)?*Y) and it depends entirely on the conduct of the particular
purchaser against whom a remedy is sought. If, for example, that first purchaser
were to sell the land on, the interest would then need to be registered in order to
take effect against the second purchaser. In other words, this is a personal
remedy against a particularly unconscionable purchaser. What amounts to
‘unconscionable’ conduct, so as to deny a purchaser the benefit of the priority
rule necessarily, will vary from case to case. As mentioned previously, a
purchaser who promises the vendor that he will honour an unregistered interest,
and thereby obtains a lower price, will be held to his agreement (Lloyd v.
Dugdale (2001)). Again, however, it is important to emphasise that we are
looking for ‘unconscionability’ on the part of the purchaser, not that he has old-
style ‘notice’ of the interest, as explained in Miles v. Bull (No. 2) (1969). So, a
purchaser who knows of an adverse interest that is not registered and is keen to
complete the purchase before it is registered, thereby securing a bargain, is not
acting unconscionably simply because they have been able to take advantage of
the provisions of the LRA 2002.

Fifth, an unregistered interest (not qualifying as an overriding interest)
remains valid against a purchaser where the purchaser has knowledge of the
interest and is relying on the statute in order to perpetrate a fraud. This is similar
to the situation outlined above and is an example of the old equitable rule that
‘equity will not permit a statute to be used as an instrument of fraud’ — De
Lusignan v. Johnson (1973) — meaning that a person cannot plead the rule in
section 29 of the LRA 2002 as justification for their own fraudulent use of the

land.”! Again, the emphasis is not on the purchaser’s knowledge or notice of the
existence of the unregistered interest, but that the purchaser is attempting to use
the statute to further a fraudulent design. Knowledge or notice of the
unregistered interest per se does not make a purchaser fraudulent. In short,
‘fraud’ means more than acting on one’s rights under the LRA 2002. It appears
to include schemes deliberately designed to defeat unregistered interests, as in
Jones v. Lipman (1962), in which the new registered proprietor who claimed to
be free from the unregistered interest was in fact a company controlled by the
former proprietor who had been bound by that interest. Likewise, a promise
given to the right-holder to respect the right and therefore to discourage



deliberately its protection by registration will amount to fraud.



2.8 Restrictions

Restrictions were in use under the LRA 1925 and they have been given an
enhanced role in the LRA 2002. Although not chiefly designed to protect third-
party interests directly, the entry of a Restriction may well have this effect by
controlling the registered proprietor’s ability to sell the land or otherwise deal
with it — see section 23 of the LRA 2002. In such cases, the third-party right is
protected because the Restriction may prevent a disposition of the land.
However, Restrictions are not chiefly about third-party right protection — that is
what Notices are for — and are more directly concerned with preventing all
manner of dealings with the estate by the registered proprietor by preventing
entries on the register that do not comply with the terms of the Restriction. In
essence then, the Restriction is a form of entry that places limitations on the
registered proprietor’s powers over the land. These limitations may be for
specific events or specific periods, and may place the limiting power in the
hands of others — as where another person’s consent is required to a dealing with
a registered title. Alternately, the Restriction can be of a general or universal

nature.’>> A Restriction is entered in the proprietorship section of the register
and will ensure that no dealings with the registered title can occur until the
conditions specified in the Restriction are complied with.

Section 42 of the LRA 2002 sets out the registrar’s general power to enter

Restrictions?®® and section 43 establishes who may make an application for an
entry. Given that Restrictions may be used in a wide range of circumstances,
Schedule 4 to the LRR lists ‘standard-form’ Restrictions that are intended to
cover the most common situations in which a Restriction might be required. HM
Land Registry encourages use of standard-form Restrictions by making the
application process smoother and cheaper than if a non-standard Restriction is
applied for. Typical examples of when a Restriction might be required are where
an equitable owner wishes to ensure that a sale of co-owned land is made by two

trustees, thereby triggering overreaching,>* or where a person with an option to
buy the land wishes to control the registered proprietor’s ability to sell the land
to someone else. Restrictions are also vital in cases of bankruptcy to prevent
dealings with the land that might defeat the interests of creditors. Importantly, a
Restriction may be entered even though the substantive right is protected by a
Notice. For example, a person with an option to buy the land might well protect
that option by means of a Notice and, in addition, seek a Restriction to prevent
the proprietor actually breaking the contract by selling to another.



2.9 The Operation of Registered Land: Overreaching

Throughout the above analysis, especially when considering whether and how a
third-party right might be protected on a transfer of registered land, repeated
reference has been made to the concept of overreaching. The following section
will analyse the concept of overreaching and explain how it fits into the
registration system. As will be seen, it is a process whereby rights that would
otherwise be binding against a purchaser according to the rules of registered land
will not be so binding because of this ‘statutory magic’. As a preliminary, it is
also important to realise that ‘overreaching’ is not actually a creation of the LRA
1925 or LRA 2002; it also operates in unregistered land and in a similar fashion.
It will continue to operate in much the same way under the LRA 2002 as it did
under the LRA 1925. This is explained in the following sections.

Overreaching is a process whereby certain equitable rights in land that might
otherwise have enjoyed protection in the system of registration on the occasion
of a sale of that land to a purchaser for value are ‘swept off’ the land and
transferred to the purchase money that has just been paid. When this occurs, the
equitable rights are said to be ‘overreached’ and no longer bind the purchaser,
even though they might have fitted exactly into the category of overriding

interests.”>> Overreaching is, in effect, a method of promoting the alienability of
land by removing certain equitable rights from the land and recasting them as a
monetary equivalent. Note, however, that not all equitable rights can be ‘swept
off’ the land by overreaching. In fact, the rights that are capable of being
overreached are those equitable rights that exist behind a trust of land, being
those equitable ownership rights that exist when the land is co-owned (see
Chapters 4 and 5) and which have a readily identifiable monetary value. The
crucial point is, then, that if overreaching occurs, a right that would have been
protected against a purchaser ceases to be so protected, irrespective of whether it
would have been an overriding interest under the LRA 2002. Overreaching is the
purchaser’s trump card. Two essential conditions must be met before
overreaching can occur.

2.9.1 The right must be capable of being overreached

The first condition is that the equitable right must be of the kind that is capable
of being overreached. Not all equitable rights are ‘overreachable’ and so the
trump card can be played only in defined circumstances. Overreachable



equitable rights are defined in section 2 of the LPA 1925 and, in essence, are
equitable co-ownership rights existing behind a trust of land — as in City of

London Building Society v. Flegg (1998)>° — or equitable interests existing

behind a strict settlement.”>” Consequently, equitable interests such as the
equitable easement and equitable lease can never be overreached and will bind a
purchaser of the registered land (or not) according to the rules of registered land
just discussed.

2.9.2 The statutory conditions for overreaching must be fulfilled

The second condition is that the statutory preconditions for overreaching must be
fulfilled. These are that the sale must be made by those persons and in those
circumstances that together constitute an overreaching transaction (section 2(1)
of the LPA 1925). There are four possibilities, although the first is the one most
frequently encountered.

The first circumstance is that the transaction is made by at least two trustees
(or a trust corporation being a limited company of £250,000 capital) exercising

valid powers under a trust of land, usually in a co-ownership situation.?*® The
trustees will be the legal owners of the land. The need for two trustees (legal
owners) is a statutory requirement and has no relevance other than that this is the
minimum number required. As we shall see in Chapter 4, the maximum number
of trustees of land is four, so that if there are four trustees, all four must concur
in the transaction (and likewise if there are three, etc.). The most common
transactions effected by the trustees that will overreach any equitable co-owners
are either the simple sale to a purchaser or the execution of a mortgage in return
for funds. If there is a sale, the new registered proprietor will have overreached
the equitable owners and may evict them; if there is a mortgage, the mortgagee’s
interest will have priority over that of the equitable owners and so, in the event
that the land is sold, the mortgagee will have priority and be paid first.

As noted, the sale/mortgage in a co-ownership situation is the most common
type of overreaching transaction and it will be discussed in Chapter 4. At this
stage, it is noteworthy that section 2 of the LPA 1925 appears to assume that
overreaching occurs when the sale proceeds (either from sale proper or monies
advanced by mortgage) are actually paid to the two (three or four) trustees. This
is quite natural as the rationale for overreaching and its ability to release a
purchaser from otherwise binding rights is that the equitable owners take a share
of the money in ‘compensation’ for the loss of their right to the land. However,
as became clear in State Bank of India v. Sood (1997), many trustees will take



out a mortgage of registered land not in order to receive immediate monies, but
to guarantee future borrowings from the bank, perhaps to finance a business
venture. In these cases, no money is actually paid over even though there is an
overreaching transaction by two or more trustees. Consequently, the question
that arose in Sood, apparently for the first time, was whether this type of
transaction is an overreaching transaction so as to give the bank priority over any
equitable rights. The answer is that it is. The Court of Appeal decided that, under
section 2(1)(ii) of the LPA 1925, if capital monies were to be paid as a result of a
conveyance by the trustees, those monies would actually have to be paid to two
trustees to overreach. However, if capital monies did not arise on a transaction
(as in the case of a mortgage to secure future borrowings), a conveyance by two
trustees would overreach the equitable owners by mere execution of the
conveyance. The Court reached this conclusion through a generous interpretation
of section 2(1)(ii) of the LPA 1925 — the overreaching section. Effectively, the
Court decided that if money is payable on the transaction, it must be paid to two
trustees; if money is not payable, overreaching occurs so long as the mortgage is
properly executed. This interpretation was bolstered by two policy
considerations: first, that the aim of the overreaching machinery is to encourage
the free alienability of co-owned land and this should be protected; and, second,
that, although the point in this case had not been decided before, many lenders
had agreed to these types of mortgages and to have held in this case that they did
not overreach because no capital monies changed hands would be most
unfortunate. These are compelling reasons because, although the argument that
existing commercial practice assumed the law to be as stated in Sood is not an
attractive one, it is realistic. On the other hand, apart from the absence of any
authority for this decision, there are two real difficulties: first, that the words of
section 2(1) of the LPA 1925 really do seem to contemplate the actual payment
of money as a precondition for overreaching (even if they did not mean to);
second, and more importantly, that overreaching can be justified as a matter of
principle because the equitable owners’ interests take effect in the money paid to
the trustees. That is why the equitable interests can so easily be swept off the
land. If overreaching can occur without the payment of such monies — because
two trustees have charged the land for future debts — what protection/benefit is
there for the equitable owners? Where do they get their quid pro quo for
suffering overreaching? There is no capital money for them to take a share of, or
if it was represented as credit at the bank, it is likely to have been spent by the
time the case comes to trial. In other words, Sood is almost certainly correct, but
for reasons of practice not principle.

The second situation in which overreaching can occur is where the transaction



is made under the provisions of the SLA 1925 relating to the operation of strict
settlements (Chapter 5). As we shall see, a strict settlement is, in simple terms, a
device for ensuring that land is given to X for life, thence to Y. There are
‘trustees of the settlement’ who will not be X or Y, but X (the life tenant) or the
trustees may have power to deal with the land (e.g. sell it) and this transaction
can be an overreaching transaction, sweeping the interests of Y into the proceeds
of sale. Settlements will become increasingly rare due to the inability to create

new strict settlements after 31 December 1996.237

The third situation in which overreaching is possible is where the transaction
is made by a mortgagee (e.g. a bank or building society) or personal
representative of a deceased owner in exercise of their paramount powers to deal
with the land, provided of course that the powers are indeed paramount to the

interests of any co-owners.?*

The fourth situation is that overreaching may occur if the transaction is made
under an order of the court: for example, under section 14 of the TOLATA 1996.
Any order of the court transferring the land to a third party, or directing that it
should be sold, necessarily effects an overreaching transaction for the benefit of
the transferee or purchaser.

2.9.3 The conseguences of failing to overreach

It is only if both of the above conditions are satisfied that an overreaching
transaction occurs. The existence of an overreachable right is simply a question
of fact and rarely gives rise to problems. However, what is more common is
failure to ensure that a proper overreaching transaction has occurred, thereby
denying the purchaser the trump card and preventing the overreachable equitable
interests from being swept off the title into the purchase money. Usually, this is a
result of a failure to pay the purchase money to two trustees as required in the
most common type of overreaching transaction, as in Boland. Should there be a
failure to overreach, there are two possibilities to consider.

First, if the equitable interest constitutes an overriding interest,”*! the
purchaser will be bound by the interest and his use of land restricted accordingly
(section 29 of the LRA 2002). Thus, a mortgagee may not be able to exercise
their remedies and may not recover all of the money it has lent on the security of
the land. In fact, as in Boland, on most occasions there will be an overriding
interest because the equitable owner will be in discoverable actual occupation
within paragraph 2, Schedule 3 of the LRA 2002. After all, the land is likely to
be their home.



Second, if the equitable interest is not protected as an overriding interest, the
purchaser who registers his title takes the land free of that interest (section 29 of
the LRA), although a person who is not a purchaser remains bound by the
interest (section 28 of the LRA 2002). This is not surprising, being simply an
example of the priority rules referred to above. Note again, however, that it is
possible for an equitable owner to enter a Restriction against the title — a
standard Form A Restriction — preventing a sale by only one legal owner.>*’

It sometimes causes surprise that even a purchaser who fails to overreach may
still take the title free from the priority of the relevant equitable interest. This can
be understood more clearly if it is remembered that overreaching is an
exceptional process — like a trump card — that frees the purchaser from the
normal rules of registered (or indeed unregistered) conveyancing by providing
an automatic priority over certain equitable interests. If the trump card fails, the
normal rules of registered conveyancing come back into play. Hence, the
equitable interest may still be unenforceable against the purchaser if it is not
protected as an overriding interest. To sum up, then, overreaching is a special
procedure and it can nullify the proprietary status of certain equitable interests in
certain specified circumstances. When it works, these equitable interests are
transferred to the purchase price of the land and cannot affect a purchaser. When
it fails, the rules of registered land take effect in the normal way.



2.10 Alteration of the Register

It is a central tenet of the land registration system that the register should be as
accurate as possible so that it can be relied on by all persons intending to deal
with the land. Thus, the registration of persons as registered proprietors and the
due entry of registered charges, Notices and Restrictions should be free from
error. Of course, this is the ideal but, in practice, faults in the registration process
and registrations based on incomplete or inaccurate evidence do occur. Indeed,
registrations based on fraudulent or negligent transactions are also a
possibility.?*?

Consequently, the LRA 2002 establishes a statutory scheme to deal with
changes to the register and the correction of mistakes. In broad terms, section 65
of the LRA 2002, operating through Schedule 4 of the LRA 2002, establishes the
circumstances in which it is possible to make an ‘alteration’ to the register and
this is complemented by a power to give an indemnity (compensation) under
Schedule 8 of the LRA 2002 when a person suffers loss by reason of a mistake

in the register, whether or not that mistake is corrected.”** This new scheme,

which is a substantial improvement on that established by the LRA 192524
allows alterations by either the court or the registrar (as the case may be) while
at the same time seeking to ensure that the integrity of the register is not
compromised by allowing widespread and wide-ranging alterations to be made.
In this vein, it is important to appreciate that genuine errors by HM Land
Registry in the input or understanding of information are rare, and that most
claims for alteration arise from apparently proper applications based on false
information offered by the applicant himself, either accidentally or deliberately.
An example of the latter is Gold Harp Properties v. Macleod (2014), where the
mistake in the register was caused entirely by the wrongful removal of a lease
based on false information provided by an applicant.

2.10.1 General conditions for altering the register

Schedule 4 of the LRA 2002 establishes the circumstances in which the register
may be altered either by the court or by the registrar. These are effectively four
in number: first, in order to correct a mistake; second, to bring the register up to
date; third, to give effect to any estate, legal right or interest that is excepted

from the effect of registration;>*® and, fourth (being a power exercisable only by



the registrar), to remove superfluous entries.”*” The last three of these situations
cover what might loosely be regarded as administrative alterations arising from
the normal operation of the register. For example, the register might be brought
up to date to reflect a change in the corporate name of the proprietor, an entry
relating to a good leasehold title might be added or time-expired entries might be
removed as superfluous. Consequently, the substantive ground of alteration is

really the first of these: the correction of a mistake.?*

The LRA 2002 effectively introduces two categories of alteration that may be
made in order to correct a mistake. First, there are those alterations that correct a
mistake and that do not prejudicially affect the title of a registered proprietor.
Applications for these ‘harmless’ corrections of a mistake are unlikely to be
common and the power to alter in their respect might well arise under the
‘administrative’ alteration provisions of Schedule 4. However, the court ‘must’
make an order altering the register in such cases following an application, unless

the circumstances are exceptional,”*’ whereas the registrar ‘may’ do s0.%°" In
contrast, the correction of a mistake that does or could prejudicially affect the
title of a registered proprietor is much more serious. These are known as
‘rectifications’ and are subject to special rules. Both the registrar and the court
have the jurisdiction to order a rectification and, where the conditions of the
statute are met, both must do so unless there are exceptional circumstances

justifying a refusal.”°!

2.10.2 Rectification

Rectification is a special class of alteration of the register and its importance lies
in the fact that it is the principal ground on which an indemnity may be claimed.
Rectification thus arises when there is (1) the correction of a mistake and (2) this

would prejudicially affect the title of a registered proprietor.?>> Importantly, both
limbs of the definition must be established before ‘rectification’ is possible, but
it is likely that the meaning of ‘mistake’ and ‘prejudicial’ will be given a
sufficiently generous interpretation to ensure that applications to alter the
register will be regarded as potential ‘rectifications’.

First, in connection with the meaning of ‘mistake’, it is clear that a ‘mistake’
does not imply fault on any person’s part, or on the part of HM Land Registry. It
is used in a descriptive not a judgmental sense. So, if an innocent person is
registered as a proprietor following a purchase from X, but it transpires that X
fraudulently acquired the title from Y, there has been a ‘mistake’ in the register
because Y should have been the proprietor and this ‘mistake’ existed not only



when the fraudster acquired title through wrongful registration, but also when

the innocent purchaser was registered with it.>>> The mistake is the error in the
register that omits Y as proprietor — how it was caused or by whom does not stop
it being a mistake. Likewise, there is a ‘mistake’ if the facts underlying an
application to the registrar turn out to be false. So, in Baxter v. Mannion (2011),
an adverse possessor was registered as proprietor following failure by the
previous proprietor to object to his (the adverse possessor’s) application. It
transpired, however, that the adverse possessor had not in fact completed ten

years’ adverse possession’>* sufficient to justify an application to be registered

in the first place.”® Hence, there was a ‘mistake’ which could trigger
rectification, even though the rules of registration themselves had been applied

correctly.?®® Similarly, in Gold Harp, a lease was removed from the registered
title of a freehold because of a false claim that it (the lease) had been ended by
forfeiture. The absence of the lease from the register was a ‘mistake’ that could
(and did) lead to rectification.

Second, it is likely that any proposed correction of a mistake that affects the
value of the land or removes land from a title or results in the removal or
addition of a registered proprietor is ‘prejudicial’ within the meaning of the

Schedule.”>” However, this will not be the case where the proposed changes
merely recognise a pre-existing boundary that has been incorrectly shown on the

register — Drake v. Fripp (2011).%°8 Also, an alteration made to give effect to an
existing overriding interest can never be a ‘rectification’ because it does not
prejudicially affect the title of the registered proprietor, because it (the
overriding interest) was already binding on that proprietor and the alteration

merely openly recognises a pre-existing state of affairs.?>

If these preliminary matters are resolved in the applicant’s favour, it is then
possible that the register can be rectified. But it is not automatic, because the
register can be rectified against a registered proprietor in possession only in

certain circumstances.?%Y If those circumstances do not exist, rectification cannot
be ordered against a proprietor in possession. This is a vital provision, for it
demonstrates the fundamental policy of the LRA 2002 that, save in special
circumstances, the register is conclusive and should protect the title of registered
proprietors, particularly those in possession of the land. In this sense, possession

means physical possession of the land,’°! although such possession may exist
through the agency of others, such as where the registered proprietor’s
possession exists through the physical presence of his tenant, mortgagee,

licensee or beneficiary.”®? It is also clear that the required degree of control



necessary to qualify as ‘possession’ will vary according to the type of land —
Walker v. Burton (2013), where possession was established over moorland by
relatively low-level acts of use and control. The special circumstances in which a
proprietor in possession can find themselves subject to a rectification are three-
fold: first, if the registered proprietor consents; second, if the registered
proprietor has caused or substantially contributed to the mistake because he has
either been fraudulent or not exercised sufficient care; or, third, if it would be
unjust not to order the rectification: paragraphs 3 (court) and 6 (registrar),
Schedule 4. Importantly, these are now the only circumstances in which

rectification may be ordered against a proprietor in possession.?%>

It is obvious that rectification may be ordered ‘against’ a proprietor in
possession if he consents, and so too where he is responsible for the mistake on
which the claim for rectification is based, although it seems that the ground is
still available even if the applicant for rectification was also partly responsible

for the mistake.?®* The third condition must, however, be approached with some
care. Under the LRA 1925, a similar provision was held not to imply a general

power to rectify merely because it was thought just and equitable to do s0.2%° In
one sense, it will always be ‘unjust’ not to correct a mistake in the register —
after all, it is a mistake and this appears to be the view taken in Baxter v.
Mannion (2011) where it was apparently a matter of ‘simple justice’ to order
rectification. However, as Walker v. Burton (2013) makes clear, this is not a
general power to disturb the title of a proprietor in possession and the existence
of a mistake does not, itself, make it “unjust’ not to rectify. Rather, the applicant
seeking rectification must show why it would be unjust not to rectify in light of

the mistake.?°° It is relevant whether that applicant has themselves been disposed
and the degree to which the registered proprietor has relied on the registration
and dealt with the land. Thus, this provision can be regarded as a failsafe where,
despite being in possession and not consenting and not contributing to the
mistake, the registered proprietor’s title might still be rectified. A good example
is provided by Rees v. Peters (2011), whereby the mistake was in the omission
of registration of a restrictive covenant against the title and mere compensation
for losing the benefit of the covenant would not adequately protect those

claiming rectification — hence it would be ‘unjust’ not to rectify.”®” On the other
hand, neither must we forget that the registration system should protect the

innocent possessory proprietor, or else what is the guarantee of title worth?2%8
Having thus established that there is a case for rectification, and that either the

rectification is not against a registered proprietor in possession or that one of the

three exceptions applies, both the court and the registrar must order rectification,



unless there are exceptional circumstances that justify not making the

alteration.’®” This is intended to ensure that, once the claimant goes through all
of the hoops of establishing a claim for rectification, that rectification should
normally take place. What ‘exceptional circumstances’ might be is as yet
unclear, but the key word is ‘exceptional’ rather than ‘unusual’ or ‘equitable’ or
“fair’. It is a high hurdle and it is to be anticipated that most applications for
rectification that progress to this point will be ordered.?’? If rectification is
ordered, the court or registrar will do that which is necessary to correct the
mistake. Thus, in Gold Harp, the court ordered that the mistakenly removed
lease be re-entered on the register of the superior title. It did this — quite properly
— even though it meant that a person who had acquired the land when the lease
was not registered, now found themselves subject to the reinstated lease.
Although this rectification altered the priorities — by giving priority to a lease
that was not on the register when the land was transferred to the now owner —
this was perfectly proper as it was necessary to correct the mistake. As Gold
Harp illustrates, once the power to rectify has arisen and is to be exercised, it
can have powerful effects.



2.11 Indemnity under the Land Registration Act 2002

The authoritative status of the register means that there will always be cases in
which a person suffers loss because of the workings of the land registration
system. The power to alter and rectify the register is one response to this. The
power of the court to order an indemnity (i.e. compensation) for a person who
suffers loss is another response. As originally conceived in the LRA 1925, the
entitlement to an indemnity was tied to the power to order rectification and still
they remain mutually supportive aspects of the system. However, under the 2002
Act, the payment of an indemnity is more clearly identified as a stand-alone
remedy, albeit that most (but not all) cases will ‘piggyback’ on a claim for

rectification.?’! The indemnity provisions are found in Schedule 8 to the Act and
triggered by section 103. Note also that all claims for indemnity not settled by 13
October 2003, whether relating to facts occurring before or after the entry into
force of the LRA 2002 and whether rectification is ordered because of the

application of the old law or the new, are governed by this Schedule.?”?

2.11.1 Indemnity as the consequence of a mistake

A right to claim an indemnity arises in consequence of a mistake that would
have, or does, result in a rectification. In other words, for the right to an
indemnity to arise, there must both be a mistake on the register and the
correction of that mistake must be one which does, or would, prejudicially affect
the title of the registered proprietor of the land or a charge over that land, or has
already done so. However, that is merely the threshold for claiming an
indemnity. In addition, the claimant must also establish any one of three further
grounds. First, an indemnity can be paid if the correction of the mistake has

caused loss.”’® This implies that a correction has actually been made, and that
the correction (not the initial mistake) has caused the loss. An example would be
where an innocent person was removed as registered proprietor in order to
correct a mistake and thereby loses title to land or who claims title under a
disposition that turns out, without their knowledge, to be forged and thereby
suffers rectification. This is likely to be the favourite claim (along with the
second, which is very similar) because the amount of compensation will be
assessed according to the value of the land immediately before the rectification

is ordered.?’* After all, the compensation is because of the correction, not the



mistake. Second, an indemnity can be paid where again the register has been
corrected because of a mistake in a way that causes loss to the claimant, but the

loss was caused by the mistake before the rectification.?”> Third, an indemnity
can be paid where there has been a mistake that would justify rectification, but
the mistake is not corrected and a person suffers, but in such cases the amount of
the indemnity necessarily will be assessed according to the value of the loss

when the mistake was made, rather than when the register was rectified.?’® This
is because the indemnity in this third type of case reflects loss caused by the
mistake itself, not the correction (which, after all, was denied).

However, even after establishing that there was a rectification-type mistake,
plus any one of the three factual grounds identified above, the claimant may still
not receive an indemnity. This is because there are limits on indemnity claims.
First, the claimant loses the right to an indemnity if any part of his loss has been

caused by his own fraud — paragraph 5(1)(a), Schedule 8 of the LRA 2002.%””
Second, the claimant loses the right to an indemnity if his own lack of proper

care caused his loss — paragraph 5(1)(b), Schedule 8 of the LRA 2002.%”8 Third,
an indemnity may be reduced if the claimant has partly contributed to his loss by
lack of proper care — paragraph 5(2), Schedule 8 of the LRA 2002. Fourth, the
right to apply to a court for an indemnity — which will be relevant only in those
relatively few cases in which the indemnity issue cannot be settled by
negotiation with HM Land Registry — lapses six years after the claimant became
aware (or should have become aware) that he had a claim — paragraph 8,

Schedule 8 of the LRA 2002.%”° Finally, in respect of the special cases of mines
and minerals, it is only possible to claim an indemnity if there is an entry on the
register confirming that mines and minerals were included in the title —
paragraph 2, Schedule 8 of the LRA 2002.

2.11.2 Indemnity for other reasons

A person may claim an indemnity for losses caused by a range of other
circumstances described in paragraph 1, Schedule 8 of the LRA 2002. These are
where the loss arises from a mistake in an official search, a mistake in an official
copy, a mistake in a document kept by the registrar that is not an original and is
referred to in the register, the loss or destruction of a document lodged at the

registry for inspection or safe custody, a mistake in the cautions register’®’ or
failure by the registrar to perform his duty under section 50.28"



2.12 An Overview of the Land Registration Act 2002

It will be apparent from the detailed analysis above that the 2002 Act represents
a fundamental shift in the way we think about registered land. It has been said
many times, but the aim is to move to title by registration instead of registration
of title. The 2002 Act is packed with significant features, but some of the most
notable are highlighted below.

Legal leases of over seven years’ duration must be substantively registered
with their own title. This trigger is likely to fall further to encompass legal
leases of over three years.

Mortgages of registered land may be created only by the ‘charge by deed
by way of legal mortgage’ (section 23 of the LRA 2002).

Unregistered interests which override are reclassified into those overriding
a first registration (Schedule 1) and those rights that override a subsequent
registered disposition (Schedule 3). Schedule 1 is more extensive than
Schedule 3. The role of

actual occupation’ and the impact of easements are redefined and limited
for Schedule 3 claims. The aim is to eliminate undiscoverable overriding
interests in respect of a disposition falling under section 29 of the LRA
2002.

The way in which other third-party interests (once called ‘minor interests’)
can be protected has been rationalised and simplified. All entries by way
of Notice confer priority on the right, but the entry may be by way of an
Agreed or Unilateral Notice. Restrictions control dealings by the
registered proprietor rather than protect rights, but if a registered
proprietor cannot deal with the land, he cannot defeat a third-party right.
Rights arising by proprietary estoppel, ‘mere equities’ and rights of pre-
emption are confirmed as proprietary (sections 115, 116 of the LRA 2002)
and so may be protected by the entry of a Notice or a Restriction or may
amount to an overriding interest as circumstances permit.

The circumstances in which the register may be altered have been clarified
and the indemnity provisions have been recast.

The Act establishes a comprehensive dispute resolution process, whereby
disputes are referred in the first instance to the land registration division of
the Property Chamber of the First Tier Tribunal (formerly the Adjudicator
to HM Land Registry).



The Crown will be able to register its land for the first time by granting
itself an estate.

A new system of adverse possession applies to registered land in all cases
where the old 12-year period of adverse possession was not completed by
13 October 2003 — the date of the entry into force of the 2002 Act. Under
the 2002 Act, rarely will a registered proprietor lose title through adverse
possession if he is prepared to take action to evict the adverse possessor.
There is no ‘limitation period’ per se for registered land falling under the
2002 Act.

Many provisions of the 2002 Act are designed to facilitate e-
conveyancing. Thus, in due course, the creation or transfer of most
property rights in or over registered land will be ineffective unless
completed by electronic registration. The creation of the right will occur at
the time of registration, the registration gap will disappear and the register
will be a truer mirror. In time, and subject only to the limited overriding
rights in Schedules 1 and 3, rights not entered on the register will not exist
at all. However, at present the introduction of full e-conveyancing is ‘on
hold’ and instead HM Land Registry is concentrating on delivering e-
services, such as electronic searches, electronic delivery of documents and
the like.



2.13 Chapter Summary

2.13.1 The nature and purpose of registered land

. To ensure the free alienability of land by easing the conveyancing process
through the establishment of certainty; by eliminating the vagaries of the
old doctrine of notice and thereby protecting the purchaser; by enhancing
the role of overreaching and thereby removing some obstacles to the sale
of land that is subject to a trust of land.

. To bring certainty to land ownership by establishing a register of titles,
that is conclusive as to ownership and which is backed by a legislative and
financial guarantee; by establishing a defined list of rights that can take
priority over the land automatically but which should be discoverable on
physical inspection of the land (overriding interests); by establishing a
register of rights adverse to the land so that an intending purchaser
(including a mortgagee) will be aware of what they are about to buy
(registered protected interests).

2.13.2 The three principles of registered land

The mirror principle encapsulates the idea that the register should reflect the
totality of rights in and over the land, so as to ease and speed alienability. The
mirror is not perfect, due to the existence of overriding interests, but over time it
will become considerably more accurate as more rights are registered. The
curtain principle encompasses the idea that equitable interests existing behind
trusts of land should be kept off the register and dealt with through the
mechanism of overreaching. This has been largely achieved, although the cases
in which overreaching is not possible has meant that sometimes the purchaser
must lift the curtain. The insurance principle encapsulates the idea that the State
will guarantee the efficacy of the system by providing statutory compensation
(an indemnity) to persons suffering loss by reason of the operation of the system.

2.13.3 An overview of registered land and the various classes of
estates and interests

Under the LRA 2002, proprietary rights fall into four broad classes, not



necessarily coinciding with their quality as legal or equitable interests.

Registrable titles are the legal freehold absolute in possession and, with
minor exceptions, the legal leasehold of over seven years’ duration. The
grade of title with which the registered proprietor is registered may be
absolute, good leasehold, possessory or qualified. The grade of title helps
to determine the extent to which the proprietor is bound by pre-existing
adverse rights. Registration as registered proprietor confers the relevant
estate at law, subject to the rights specified in sections 11 and 12 of the
LRA 2002 (first registration) and sections 28 and 29 of the LRA 2002 in
respect of dispositions of registered land.

Registrable charges, being legal mortgages.

Unregistered interests which override, being interests that take priority
automatically, without registration. They are found in Schedule 1 (first
registration) and Schedule 3 (registered dispositions) of the LRA 2002.
The most important types are short legal leases, the rights of persons in
actual occupation of the land and some legal easements. There are
differences between Schedule 1 and Schedule 3 to reflect their different
field of operation.

Protected registrable interests, comprising most third-party rights, are
protected by entering either an Agreed or a Unilateral Notice.
Unregistered interests generally lose priority in the face of a disposition
for value (section 29 of the LRA 2002). The one considerable exception is
if the registrable interest qualifies in some way as an overriding interest.

2.13.4 Qverreaching

This is a process whereby certain equitable interests are removed from the land
and transferred to the cash proceeds of a sale of that land. Overreaching will
occur when the equitable right is overreachable and a proper overreaching
transaction occurs. If these conditions are satisfied, the equitable interest cannot
be protected as an overriding interest.

2.13.5 Alteration and indemnity

The register may be altered and a person may claim an indemnity under
Schedules 4 and of the LRA 2002. An alteration that amounts to a rectification
will generate a potential indemnity claim.
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It is a common misconception that land registration in England and Wales is a relatively modern
phenomenon. In fact, the first legislation was enacted in 1862, with further statutes in 1875 and 1897,
although it was not until the entry into force of the LRA 1925 on 1 January 1926 that giant steps were
taken towards a nationwide system of title registration.

See Law Commission Report No. 271, note 6.

See below for a more accurate description of what it means to say that land is ‘registered’.

That is, the 2002 Act necessarily has to preserve the pre-existing situation in some instances and does
this by incorporating some of that law through transitional provisions.

The state agency responsible for administering and operating the system of registered land.

In July 1998, the Law Commission published its Report No. 271 entitled Land Registration for the
Twenty-first Century: A Conveyancing Revolution, on which the 2002 Act is based.

A pilot scheme was completed in 2007/08. It is not clear when the move towards e-conveyancing will
be resumed, but it may be tied to the volume of land transactions and income earned, relative to the
cost of moving to an electronic system. Law Commission Consultation Paper No.227, March 31 2016,
Updating the Land Registration Act 2002, suggests that the goal of simultaneous registration and
completion of transactions through electronic means should not be pursued.

The Law Commission Report is entitled A Conveyancing Revolution, but I am grateful to Professor
Edward Burn for this pithy turn of phrase when commenting on the 2002 Act.

Of course, under the LRA 2002, the physical land to which each title relates is described in the
register.

Sections 4 and 27 of the LRA 2002.

The limitation to legal leases of over seven years is a practical one to ensure that HM Land Registry
does not get swamped with applications to register titles. In due course, the trigger for registration will
fall to legal leases of over three years, thus matching the trigger for the use of a deed to create a legal
lease. Under the LRA 1925, the trigger for registration was legal leases of over 21 years, and so the
LRA 2002 already has brought more leasehold titles on to the register.

Under the LRA 2002, it is also possible to register rights of ownership of other types of real property,
not being estates. These ‘franchises’, ‘rentcharges’ and ‘profits a prendre in gross’ give their owners
specialist and limited rights over the land they are registered against. A ‘manor’ — an old feudal
property ownership right — may no longer be registered, but can continue to be registered if it was
registered under the LRA 1925.

See generally section 4 of the LRA 2002.

Certain shorter leases also require registration, but these are of a specialist kind. Perhaps the most
important is the lease of whatever duration that gives a right to possession more than three months in
the future: for example, a lease of six years’ duration granted on 1 January 2014 to take effect in
possession on 1 July 2014. This is registrable as a title irrespective of its duration because it cannot
necessarily be discovered by inspection of the land because the possession might not have started at
the time of the inspection.

Note the grant of a lease of more than seven years out of an existing registered estate of freehold or
leasehold also must be registered. This is technically a ‘disposition’ of a registered estate, so is dealt
with by section 27 of the Act.

Note the grant of a mortgage over an existing registered estate of freehold or leasehold also must be
registered. This is technically a ‘disposition’ of a registered estate, so is dealt with by section 27 of the
Act.

The happy consequence is that unregistered land conveyancing will be a rare event: see Chapter 3.
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Section 3 of the LRA 2002.

Section 79 of the LRA 2002.

See Chapter 11.

In fact, a number of local authorities have negotiated a block fee with HM Land Registry for the
voluntary first registration of all of their holdings.

For example, land held by the ancient universities or by the Church of England whose retention of land
is essential in order to achieve their purposes.

As amended in 2008 and 2011.

As noted, although the 2002 Act replaces the 1925 LRA in its entirety, it nevertheless builds on its
conceptual foundations. It has thus inherited much of its basic philosophy. In one respect, however, the
2002 Act deliberately departs from its predecessor in that it pays no regard to principles of
unregistered conveyancing. The Law Commission Report is explicit that old principles of unregistered
land (and those of the 1925 Act based on unregistered conveyancing) should not hinder the
development of the modern law of land registration.

The 2002 Act is very much designed to be a practical tool to be used for the everyday business of land
transfer and land exploitation.

Used in unregistered conveyancing: see Chapter 3.

Law Commission Report No. 271, paragraph 1.5.

As noted above, overreaching ‘protects’ the interest by converting it into its monetary equivalent.
These were called ‘overriding interests’ under the LRA 1925.

These were known as ‘minor interests’ under the LRA 1925, a description deliberately not repeated in
the LRA 2002.

See section 91 of the LRA 2002.

In reality, of course, by their lawyers who will have had to conclude a ‘Network Access Agreement’
with HM Land Registry in order to act as conveyancers under e-conveyancing.

Schedule 1 concerns first registration of title; Schedule 3 concerns dealings with titles already
registered. However, the list of interests which override under the schedules is broadly similar.

Thus, for those rights not capable of registration, if they are discoverable, a purchaser who fails to
inspect the land at all, or inspects badly, cannot claim unfairness if he is bound by rights not on the
register.

See below for a discussion of the LRA 2002’s strategies in this regard.

As we shall see, however, if a right is registrable, then failure to register it (assuming it does not
override) causes the right to be lost, even if the purchaser discovered it. This must be so, else there
would be no incentive to register.

For example, equitable easements may not override at all.

For example, where there is ‘actual occupation’. And note, as discussed below, on and after 13
October 2013, a number of rights cease to have the ability to override.

Section 71 of the LRA 2002.

See Chapter 4. The bank’s failure to look behind the curtain meant that its mortgage lost priority to the
rights of the borrower’s wife.

This is done by redefining overriding interests in such a way as to exclude most interests that are
undiscoverable. See below.

Except in those cases in which the two legal owners attempt to commit a fraud by employing the
overreaching machinery: HSBC v. Dyche (2009); see Chapter 4.

A standard Form A Restriction. Entry of this Restriction necessarily alerts the purchaser to the
existence of an equitable owner because it requires purchase money to be paid to two trustees, an event
that would be unnecessary if there were no equitable owners.

Note also the need to register certain specialist shorter-term leases.

A simple online search costs a few pounds.

For a brief description of this doctrine, see Chapter 3 on unregistered land. Even in unregistered land,
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however, the doctrine has limited relevance.

Note that certain sections of the LRA 2002 refer to the ‘knowledge’ of a purchaser, or the
discoverability of a proprietary right, but the Law Commission has made it clear that this does not
import old doctrines of ‘notice’ in to registered land. The 2002 Act is to be interpreted afresh given its
aims and purposes.

The Act itself does not specifically refer to four categories of property right, but this is the effect of its
provisions.

Section 1 of the LPA 1925.

Being ‘rentcharges’ (an interest whereby land is charged with the payment of money by the owner to
another person), ‘profits a prendre in gross’ (a right to take some commodity from another’s land, such
as fish or wood) and ‘franchises’ (a right granted by the Crown to hold a fair or market, etc.). These
registrable interests may be registered with their own title number as befits their special character.
‘Manors’ may remain registered in this way under the LRA 2002 if they have been so registered under
the LRA 1925, but no new applications for registration may be made.

Sections 2, 3, 4 and 27 of the LRA 2002. The Act gives power to the Lord Chancellor to change the
leasehold trigger for registration (section 5). It is anticipated that eventually legal leases of over three
years will be registrable with their own title as these are the leases currently required to be made by
deed. In addition some shorter-term leases are currently registrable as separate titles, but these concern
special or unusual situations: sections 4 and 27 of the LRA 2002. Probably the most common of these
is the legal lease of whatever duration that gives a right to possession more than three months in the
future: sections 4(1)(d) and 27(2)(b)(ii) of the LRA 2002. Such a lease must be registered with its own
title, otherwise a purchaser of the land out of which the lease is granted may not know of its existence,
as the tenant may not yet be in possession.

Section 7 of the LRA 2002.

Section 23 of the LRA. For present purposes, ‘charging the land by deed with the payment of money’,
which is also mentioned in section 23, is equivalent to a charge by deed by way of legal mortgage.
Sections 12 and 30 of the LRA 2002. See Barclays Bank v. Zaroovabli (1997), decided under the LRA
1925 but still illustrative, for an example of the consequences of failing to register a legal mortgage.
Sections 11, 12, 29, 30 of the LRA 2002.

This is known as a ‘registered disposition’ as it is a disposition — a transfer — of a registered title and is
completed by registration of the new owner as proprietor.

Section 71 of the LRA 2002 places a duty on an applicant to disclose such interests, although it is a
‘duty’ without a sanction. Once an overriding interest is registered, it ceases to be overriding and is
protected by its registration. It cannot thereafter revert to overriding status, even if it is removed from
the register.

These interests are not ‘minor’ in the sense of being trivial or unimportant and a major aim of the LRA
2002 is to ensure that as many rights as possible are entered on the register. There is, then, nothing
‘minor’ or secondary about these rights.

Sections 11, 12, 29, 30. It is considerably less likely than was the case under the LRA 1925 that a right
will override under the 2002 Act if it really should have been registered.

As we shall see, an unregistered interest remains valid against a non-purchaser of the land under
section 28 of the LRA 2002.

With a corresponding shrinkage in the reach of overriding interests.

Of course, e-conveyancing depends on the register being as up to date as possible and the duty of
disclosure is one method by which the register does become more mirror-like.

These were the notice, the caution, the inhibition and the restriction.

A Restriction can be used for many more purposes than simply indirectly protecting an interest.

Walker v. Burton (2013). See Argyle Building Society v. Hammond (1984) applying the equivalent
provision (section 69(1)) under the LRA 1925.

See below for a discussion of alteration and rectification. Baxter v. Mannion (2011) is an example of
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such rectification after a mistake — the mistake being that the adverse possessor should not have been
registered with title at the expense of the paper owner (who secured rectification). Leave to appeal to
the Supreme Court in Baxter was refused. Compare with Walker v. Burton (2013), where the fact of
registration was recognised as conferring title and that it should not be disturbed by rectification even
if there had been a mistake.

See paragraph 6, Schedule 4 to the Act. Note, the objectors were not claiming title for themselves but
asserted instead that the proprietors should not have title. It is unclear whether the register would be
rectified if the Crown — the only other possible owner — made an application for rectification.

In that case, Arden LJ had determined both that a registration following fraud is not conclusive as to
the proprietor’s title and, if title is innocently acquired from a fraudster, there was no ‘disposition’
within the meaning of the 1925 Act so as to confer title on the purchaser. The case was settled before
its scheduled appeal to the House of Lords.

See also Park v. Kinnear Investments (2012).

In Swift 1st, Malory was held to be per incuriam and wrongly decided on this point.

Sections 23 and 26 of the LRA 2002.

And remembering that this will occur simultaneously with the purchase under e-conveyancing.

See Pinkerry Ltd v. Needs (Kenneth) (Contractors) Ltd (1992) and Leeman v. Mohammed (2001),
illustrating the position under the equivalent provisions of the LRA 1925.

An example under the 1925 Act is provided by Brown and Root Technology Ltd v. Sun Alliance and
London Assurance Co Ltd (1998), in which the transfer of a long lease was not registered by the new
tenant and the Court of Appeal held that the assignee had not acquired legal title. This had the
consequence that the assignee had no power to give notice to end the lease as that power remained
with the assignor (the original tenant), who still held legal title.

Section 28 provides that the transferee who is not a purchaser is bound by all pre-existing property
rights; section 29 provides that a purchaser has priority over all interests except those entered on the
register and those overriding within Schedule 3 to the Act.

Being promises to do, or not to do, certain things in relation to the land.

Sections 9(5) on freeholds, and 10(6) on leaseholds.

For example, missing documents are found after registration.

On which, see Chapter 11.

This is a ‘just in case’ category that ensures that a qualified title is subject to those rights etc. that
caused the registrar to have doubts about the title in the first place.

As illustrated by Mascall v. Mascall (1984) under the 1925 Act.

Of course, if the transfer were a sale, it would amount to a breach of contract.

This will include a mortgage, and registration of the mortgage. If there is no transfer for value (such as
a sale or mortgage), the basic priority rule applies and all pre-existing property rights are binding.
Some are overreached and so take effect in the money paid by a purchaser: see Chapter 4.

The LRA 2002 does makes reference to the knowledge of the transferee when defining the scope of
certain overriding interests within Schedule 3, but this is not meant to be a reincarnation of the doctrine
of notice.

Not undiscovered.

This is particularly marked in relation to Schedule 3. There is some redefinition in Schedule 1, but it is
not as far reaching.

Because Schedule 3 is even narrower than Schedule 1.

See below.

There is a special form — Form DI — that accompanies an application to register a title either on first
registration or after a transfer.

Section 29(3) of the LRA 2002.

It is, after all, the applicant’s land that is burdened and it would be strange if, by non-disclosure, he
could destroy the priority of somebody else’s right!
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Legal leases over seven years are registrable titles. A lease granted originally for more than seven
years that is transferred with less than seven years left is not an overriding interest and the transfer
must be registered.

Schedule 12, paragraph 12 of the LRA 2002. These are legal leases of 21 years or less under the
previous version of this provision.

Section 4 of the LRA 2002.

Schedule 1, paragraph 1, referring to section 4(1)(e) of the 2002 Act.

Schedule 1, paragraph 1, referring to section 4(1)(f) of the 2002 Act and a lease within the ambit of
section 171A of the Housing Act 1985.

Schedule 1, paragraph 1, referring to section 4(1)(d) of the 2002 Act. Clearly, leases taking effect in
possession three months or less from the date of the grant, if they also be of seven years or less, will be
overriding interests.

Consequently, although it is not possible to apply for voluntary title registration of a lease granted for
seven years or less, unless the lease is discontinuous (section 3(4) of the LRA 2002), it is possible to
enter a Notice of such lease on the register of the superior title if the superior title is registered, at least
if the lease was granted for over three years originally (section 33(b)(i) of the LRA 2002) and has more
than one year left to run (Rule 57(2) of the LRR 2003).

The equitable lease must exist at the moment of first registration for this to be a possibility and most
equitable leases should have been protected as a Class C (iv) land charge under the LCA 1972 to
survive a transfer of the unregistered title to a purchaser. If they were not so registered, they would not
exist at first registration.

Thus reversing Ferrishurst v. Wallcite (1999).

Often occupation will follow from the right itself, as with beneficial interests under trusts of land, but it
need not. For example, an option to purchase given to a licensee of the land and who is in actual
occupation would be overriding under this provision. Note, however, that it is the option that
overrides; a licence per se cannot override under this section for it is not proprietary.

For example, an option to purchase should have been registered as a land charge in unregistered land.
If the land is sold and the option was not registered, it ceased to bind the applicant for first registration
before he applied for that registration and so it cannot override.

See Rule 15, LRR 2003.

Williams & Glyn’s Bank v. Boland (1981), now confirmed by section 3 of the TOLATA 1996.

For example, London & Cheshire Insurance Co Ltd v. Laplagrene Property Ltd (1971) in reference to
a vendor’s lien where the occupation was due to a leaseback.

Sections 115 and 116 of the LRA 2002.

Blacklocks v. J.B. Developments (Godalming) Ltd (1982).

Malory Enterprises Ltd v. Cheshire Homes (UK) (2002). This is not challenged by Swift 1st v. Chief
Land Registrar which otherwise overrules Malory.

Thompson v. Foy (2009), in respect of Schedule 3 to the 2002 Act, but the issue is the same.

Other examples include a right to rectify a lease (Nurdin and Peacock v. Ramsden (1998)), an ‘estate
contract’, being a contract to purchase a legal estate (Webb v. Pollmount (1966)) and an ‘unpaid
vendor’s lien’, being the seller’s right to enforce any unpaid purchase price against the land itself
(Nationwide Building Society v. Ahmed (1995), although no lien was found to exist in that case).

Note, however, a different position in relation to interests which override registered dispositions under
Schedule 3 of the 2002 Act.

The same restriction, plus others, applies in relation to unregistered interests which override a
registered disposition under Schedule 3 to the Act.

At pp. 504, 505.

See also Thomas v. Clydesdale Bank (2010) where, on a preliminary issue, the court made some
observations on the meaning of actual occupation.

Per Lord Wilberforce.
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Per Lord Oliver.

See the Court of Appeal in Lloyds Bank v. Rosset, and followed in principle in Thomas v. Clydesdale
Bank.

Williams & Glyn’s Bank v. Boland (1981).

Per Lord Denning MR. See also AIB Group v. Turner [2015] EWHC 3994 (Ch).

Per Russell LJ.

The judge held that the claimant had no relevant property interest.

Note the apparently contradictory view in K Sultana Saeed v. Plustrade (2001), in which the Court of
Appeal appeared to accept that the right to park under an easement amounted to actual occupation of
the burdened land. However, this was following a concession from counsel and the point was not
argued. Both the trial judge and Court of Appeal in Chaudhary regarded Saeed with suspicion.
Compare Schedule 3, paragraph 2, and the question of ‘actual occupation’ in respect of registered
dispositions.

The appropriate form of protection is a Restriction controlling dealings. A Notice may not be used
(section 33(a) (ii) of the LRA 2002).

Leasehold Reform Act 1967, section 5(5) as amended by paragraph 8, Schedule 11 of the LRA 2002;
Leasehold Reform, Housing and Urban Development Act 1993, section 97(1) as amended by
paragraph 30, Schedule 11 of the LRA 2002. A Notice may be used to protect the right and a
Restriction to alert the interest-holder to any proposed dealing with the land.

FLA 1996, section 31(10)(b) as amended by paragraph 34(2), Schedule 11 of the LRA 2002. A Notice
may be used.

Access to Neighbouring Land Act 1992, section 5(5) as amended by paragraph 26(4), Schedule 11 of
the LRA 2002. A Notice may be used: paragraph 26(3), Schedule 11 of the LRA 2002.

LTCA 1995, section 20(6) as amended by paragraph 33(4), Schedule 11 of the LRA 2002. A Notice
may be used.

Section 87(3) of the LRA 2002.

In relation to registered dispositions, Schedule 3, paragraph 3 (the equivalent provision) is narrower in
scope.

Except equitable estoppel easements, which thus would appear to lose priority under this provision.
Note, however, that anything that overrode under the old law prior to the entry into force of the LRA
2002 will continue to do so. This could well include equitable easements (Celsteel v. Alton (1985)) the
overriding status of which existed before the entry into force of the LRA 2002.

Using Form DI.

See Overseas Investment Services Ltd v. Simcobuild Construction Ltd (1995).

See generally section 210 of the Greater London Authority Act 1999 and the other conditions specified
therein.

Paragraph 16 was added by the LRA 2002 (Transitional Provisions) (No. 2) Order 2003. Paragraph 15
was inserted under the transitional provisions, Schedule 12, paragraph 7.

Section 117 LRA 2002.

Although factually unlikely, the right-holder could be in actual occupation of the burdened land so as
to establish an overriding interest by that route.

This constitutes an exception to the general principle that first registration does not alter priorities of
interests affecting the land.

Schedule 4, paragraphs 2(1)(a) and 5(a) of the LRA 2002.

There might be room for the argument that the applicant for voluntary first registration is estopped
from defeating the right by his own action.

This last was added to the list of time-limited overriding interests following the House of Lords’
decision in PCC of Aston Cantlow v. Wallbank (2003) that the enforcement of such liabilities did not
infringe the ECHR and so such rights remained valid. See LRA 2002 (Transitional Provisions) (No. 2)
Order 2003.
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Paragraph 7 of Schedule 12 of the LRA 2002, inserting a new paragraph 15 into Schedule 1.

An adverse possessor who has completed 12 years’ adverse possession prior to the entry into force of
the 2002 Act, and for whom in consequence the land would have been held on trust under section
75(1) of the LRA 1925 before the 2002 Act entered into force, ‘is entitled to be registered as the
proprietor of the estate’ (paragraph 18 of Schedule 12 of the LRA 2002). Consequently, an adverse
possessor who has completed the period of limitation should have applied within the three years’ grace
afforded by the transitional provision. Failure to do so now means that, on first registration, the title
could be lost if the adverse possessor is not in actual occupation or the applicant for first registration
does not have notice of the possessor.

Sections 11(4)(c) and 12(4)(d) of the LRA 2002.

That is, a transfer of the legal title, including sale, mortgage and the grant of leases, including leases
for seven years or less, even though they do not generally require registration (sections 27 and 29(4) of
the LRA 2002).

For example, Halifax v. Popeck (2008) in which the transferee was held not to have given value even
though the transaction appeared to be a sale.

As previously, a lease that qualified as an overriding interest immediately before the entry into force of
the 2002 Act under the old section 70(1)(k) of the LRA 1925 — being a legal lease granted for 21 years
or less — continues to override while the original tenant remains in possession. The 2002 Act is not
retrospective.

Section 29 of the LRA 2002.

Schedule 3, paragraph 1(a) referring to section 4(1)(e) of the 2002 Act.

Schedule 3, paragraph 1(a) referring to section 4(1)(f) of the 2002 Act and a lease within the ambit of
section 171A of the Housing Act 1985.

Schedule 3, paragraph 1(b) of the 2002 Act referring to section 27(2)(b)(iii). These are typically
‘timeshare’ leases where the estate owner is given the right to possess for a fixed period of time but
only one week each year.

Schedule 3, paragraph 1(b) of the 2002 Act referring to section 27(2)(c). These are ancient estates of a
specialist kind.

Section 118 of the LRA 2002.

This exclusion is in addition to those types of interest that are specifically excluded from overriding
status, either by Schedule 3 itself or under other legislation.

Section 116 of the LRA 2002. The Act also confirms the proprietary status of rights of pre-emption
and mere equities although these are likely to be created formally, sections 115, 116.

In Scott, both the lender and the interest-holder were innocent victims of a well-organised mortgage
fraud. The temptation to protect the weaker party — the occupiers — was strong, but the temptation to
utilise the ‘registration gap’ was resisted by the Supreme Court.

Of course, also as explained above, the ‘problem’ will disappear come e-conveyancing because of the
simultaneous execution and registration of dispositions.

Note that the person claiming the overriding interest may have otherwise surrendered their priority,
Wishart v. Credit & Mercantile (2015) and see note 161 below.

Such a right may be unenforceable for many reasons: perhaps it was overreached by the registered
disposition; perhaps the right-holder has waived his priority or would be estopped from enforcing it by
his conduct. However, the critical point is that the claimant must have an interest that has potential
priority to the registered disposition before any question of an overriding interest arises.

Mrs Scott sold the house to the fraudster, who mortgaged it, before giving a lease back to Mrs Scott.
At the time of the mortgage, Mrs Scott had no property interest in the land.

Schedule 3, paragraph 2(c)(i) and (ii).

Law Commission Report No. 271, Land Registration for the Twenty-first Century, paragraph 8.62.
Thus, it would not have helped the lender in Boland, for Mrs Boland was undiscovered, not
undiscoverable. In fact, it is debatable whether there were many cases under the 1925 legislation in
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which the actual occupation was truly undiscoverable, as opposed to undiscovered. See M Dixon, ‘The
reform of property law and the Land Registration Act 2002: A risk assessment’ [2003] 67 Conv 136.
The ‘discoverability’ of the actual occupation appears to have been conceded in Bustard (2010) as
there is little discussion.

The question arises whether imputed actual knowledge will suffice, as where the disponee’s solicitor
actually knew of the adverse right (assuming undiscoverable actual occupation) but failed to tell his
client. Issues of professional ethics and good practice aside, it appears that such knowledge cannot be
imputed because Schedule 3, paragraph 2(c)(ii) talks of the actual knowledge of ‘the person to whom
the disposition is made’.

In Thompson v. Foy, Lewison J held that the time of execution was the time of disposition under
paragraph 2 of Schedule 3.

Schedule 3, paragraph 2(b).

Under the 1925 Act, the inquiry had to be both as to the occupation and the existence of the occupier’s
rights (if any) — see Bank of Scotland v. Qutb (2009). This is clearly the position under the LRA 2002,
Schedule 3.

Thus, a lie given by the legal owner of land does not prevent the interest of an equitable owner from
being overriding.

In any event, such disclosure/non-disclosure may be without legal effect due to the disability.

For example, in the context of co-owned land, by encouraging the transferee to overreach or by the
intended transferee requiring the current registered proprietor to take action to eject the occupier before
the transfer takes place.

Schedule 12, paragraph 9 of the LRA 2002. This will include all legal easements and some equitable
easements in existence at that date.

But excluding interests capable of registration under the Commons Registration Act 1965: see section
27(2)(d) of the 2002 Act.

Section 27(1) of the LRA 2002.

Hence the failed attempt to suggest that equitable easements could be supported by actual occupation
in Chaudhary v. Yavuz (2011).

This means easements created by prescription, necessity, common intention, the rule in Wheeldon v.
Burrows or by application of section 62 of the LPA 1925. These methods of implied creation are
discussed further in Chapter 7.

This applies to easements supporting rights of common — such as pasture. They are subject to the
special regime of the Act.

For example, given the nature of easements, very few will not have been exercised within one year of
the disposition. We might wonder, then, whether any practical purpose is served in excluding interests
under this elaborate provision.

Paragraph 16 in respect of the liability to repair the chancel of a church having been added by LRA
2002 (Transitional Provisions) (No. 2) Order 2003.

Prior to 13 October 2013, no fee was charged for registration of a Notice.

It remains to be seen whether a person who loses their right through these provisions may nevertheless
apply for alteration of the register so as to record a late Notice.

Those that overrode before the Act will continue to do so.

See Celsteel v. Alton House Holdings (1985).

The same is true under Schedule 1.

If the period of adverse possession would finish after the entry into force of the 2002 Act, then the
scheme of the 2002 Act applies in full — see Chapter 11. There is no saving for partly completed
adverse possession.

It is not clear whether the adverse possessor can apply for rectification of the register against the new
owner in these circumstances.

The provision is intended to encourage registration, not to penalise the right-holder if the owner of the
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burdened land does not disclose it.

The former, but not the latter, may be an overriding interest through actual occupation but both may be
protected to some degree by the entry of a Restriction against dealings.

Note this represents a change in the law for a leasehold covenant relating to land outside the demise
may now be registered by means of a Notice.

This last is found in section 90(4) of the Act.

For example, a five-year lease that has already run for over four years.

See Barclays Bank v. Zaroovabli (1997) under the LRA 1925.

Applied to the 2002 Act by Scott v. Southern Pacific Mortgages (2014). Note also the view in
Thompson v. Foy, criticised above, that actual occupation also had to exist at the date of registration.
Note the connection with ‘undue influence’ cases in the law of mortgages.

In Wishart, the lender was misled by their own agent into thinking that there was no one in actual
occupation and so did not seek express consent. But that is not the fault of the right-holder.

Section 29 of the LRA 2002.

For example, freehold covenants.

For example, a six-year legal lease.

As discussed below, not all third-party rights need be disclosed and so there are some rights that may
not be protected by the entry of a Notice.

One might argue that the registrar’s Notice — considered below — is a third variant. The use of the
Restriction is considered below.

Section 32(1) of the LRA 2002.

Rule 84, LRR 2003, except that a bankruptcy Notice will be entered in the proprietorship register
(section 86(2) of the LRA 2002).

Rule 84(3), LRR 2003. If the Notice is Unilateral, the entry may give such details as the registrar
considers appropriate (Rule 84(5), LRR 2003).

Section 33 of the LRA 2002.

For example, in relation to other premises owned by the landlord, such as other shop units in a
commercial development.

A charging order charging a beneficial interest in the registered estate cannot be protected by a Notice
as it is not a burden affecting a registered estate per se. A Restriction may be used in that case.

For example, a share of the matrimonial home: section 33(a)(i) of the LRA 2002. A Restriction should
be used.

Section 33(a)(ii) of the LRA 2002. The provisions of the SLA 1925 operate.

Section 33(b) of the LRA 2002. Likely to override either as a legal lease for a term of seven years or
less or by reason of actual occupation.

Section 33(c) of the LRA 2002. Enforceable at common law or under the LTCA 1995.

Section 33(d) of the LRA 2002. It should be so registered and may then qualify as an overriding
interest.

Section 33(e) of the LRA 2002, referring generally to an interest in coal or a coal mine and specifically
to sections 38, 49 and 51 of the Coal Industry Act 1994. These may override.

Section 90(4) of the LRA 2002. These will override.

For example, with leasehold covenants under the LTCA 1995.

Land Registration Rule 81(1)(c)(ii).

Sections 28, 29 and 30 of the LRA 2002.

Section 32(3) of the LRA 2002.

Including amendments made under section 39(4) of that Act.

Section 32(3) of the LRA 2002.

Presumably, this means the person entitled to enforce the interest.

Section 27 of the LRA 2002.

For example, protectable former land charges.
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Superfluous entries may also be removed.

Section 66(1) of the LRA 2002.

Section 36(1) of the LRA 2002. A person entitled must adduce evidence of his entitlement: Rule 86(2),
LRR.

With effect from 1 July 2013. The Adjudicator became the Principal Judge for Land Registration and
all functions and staff were mapped across without change.

Sections 29 and 30 of the LRA 2002.

Where the claim was denied and in which Lyus was described as a very unusual case, albeit correct on
the facts.

The claim was again denied and the very exceptional nature of the doctrine stressed.

See also HSBC v. Dyche (2009), in which the purchaser was relying on section 2 of the LPA 1925 to
commit a fraud in the context of overreaching.

Section 40 of the LRA 2002.

In some situations, the registrar must enter a Restriction.

See below. Consequently the application for a Restriction — standard Form A in fact — can be used as a
method of establishing an equitable interest in another person’s land because such a Restriction cannot
be entered unless such an interest exists. Likewise, it prevents a sole legal owner from disposing of the
land to the potential detriment of the equitable owner.

These rights cannot be protected by the entry of a Notice; see above.

See Chapter 4.

See Chapter 5.

Thus, overreaching will not occur, despite a transaction by two trustees, if this is to perpetrate a fraud —
HSBC v. Dyche (2009), in which the ‘sale’ by A and B to A alone was in pursuit of a fraudulent design
that if permitted would have destroyed the priority of C’s equitable interest.

Section 2 of the TOLATA 1996.

In this situation, the mortgagee must prove that its mortgage ranks first in priority, which means that it
must either have the consent of the owners or have already overreached the equitable interests by
being paid to two legal owners. If it does, then it may sell. This example of overreaching refers to a
different situation — the sale by a mortgagee who already has the ability to sell and it overreaches both
the legal and the equitable interests of the borrowers.

Remember, under the LRA 2002, a Notice cannot be entered in respect of such an interest.

It seems unlikely that an equitable owner can enter a Restriction preventing a sale by two legal owners
because, if it were possible, it would provide a means of preventing overreaching. The author’s view is
that such a Restriction — a non-standard Restriction — is possible if ordered by the court under section
14 of the TOLATA. However, Coleman v. Bryant (2007) suggests that such a Restriction would never
be ordered.

See Pinto v. Lim (2005), in which a person got themselves registered as sole proprietor by fraud — a
forged signature — and then sold the land to an innocent third party.

See section 2.11 below.

Under the LRA 1925, all cases of alteration were known as ‘rectification’. Under the LRA 2002,
‘rectification’ means a special kind of alteration, being one that corrects a mistake and which
prejudicially affects the title of a proprietor and so could give rise to an indemnity.

That is when the grade of title was good leasehold, possessory or qualified and so certain matters
(according to which grade) were unaffected by the registration of the proprietor with this title.
Paragraphs 2 and 5, Schedule 4 of the LRA 2002.

It seems that the ‘mistake’ to be corrected does not have to be in the register or be a consequence of the
operation of the land registration system. Thus, in Cygnet Healthcare v. Greenswan (2009), the court
ordered rectification where the ‘mistake’ was a failure in the parties’ conveyancing transaction. HM
Land Registry registered what it was given, but the parties had failed to ensure that an intended
covenant was ever created. It is not clear if the power in Schedule 4 is meant to be available to deal
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with mistakes by the parties, as opposed to mistakes within the system. However, the statute itself is
silent as to this.

Rule 126, LRR 2003.

See paragraph 5, Schedule 4 LRA 2002. Even though these are non-prejudicial corrections, a person
may well wish to see the register altered and, presumably, if the registrar refuses to alter (but it is
difficult to envisage why he would), an application can be made to the court.

Paragraphs 3 (court) and 6 (registrar), Schedule 4 of the LRA 2002. In Paton v. Todd (2012), Morgan J
explains that the court or registrar must consider whether the circumstances are ‘exceptional’ first by
identifying what those circumstances might be and why they are exceptional and, second, how they
would impact on the parties if there were, or were not, to be a rectification.

Paragraph 1, Schedule 4.

Pinto v. Lim (2005).

See Chapter 11.

Leave to appeal to the Supreme Court in Baxter was refused. See also Walker v. Burton (2013) where
the proprietors had been registered as owners of a large area of moorland (the ‘Fell’), but this had been
a mistake, because in fact the Fell probably ‘belonged’ to the Crown. No rectification was ordered,
although the Crown was not party to the proceedings.

There remains controversy over what amounts to a ‘mistake’ and how far the mistake runs. Does an
initial mistake operate to taint all subsequent transactions with the land, so that all could be rectified in
favour of the original owner — Baxter, Ajibade v. Bank of Scotland plc, Knights Construction (March)
Ltd v. Roberto Mac Ltd — or does it only concern the initial transaction and not taint all that follows so
that the original owner cannot rectify against subsequent innocent transferees — Barclays Bank v. Guy
Stewart v. Lancashire Mortgage Corporation?

See Cygnet Healthcare v. Greenswan (2009); Walker v. Burton (2013).

This echoes Derbyshire CC v. Fallon (2007), where the court decided that a proposed change to the
register did not prejudicially affect the Fallons’ title (and so was only an alteration) on the ground that
if the land was not theirs on a ‘true’ appreciation of their title, any change to remove the land from
their registered title merely reflected pre-registration reality and so did not affect them prejudicially.
We need to be careful, however, not to take this too far. We must not ignore the fact that the register is
the conclusive title (section 58 of the LRA 2002) and that it is not permissible to introduce
unregistered land concepts of title into decisions concerning registered title.

But note, if there has been a fraud, then the proprietor affected by the overriding interest may still be
able to claim an indemnity, Swift 1st v. Chief Land Registrar (2015) and see below section 2.11.

The majority of rectifications will be against such a person. Where rectification is against a person not
in possession, these additional conditions do not apply.

Section 131 of the LRA 2002; Walker v. Burton (2013).

But not through an adverse possessor.

The arguably more flexible jurisdiction of the 1925 LRA has not been repeated — see Kingsalton v.
Thames Water (2001) and Pinto v. Lim (2005).

This appears to have been the reason in Cygnet Healthcare v. Greenswan (2009).

Norwich & Peterborough Building Society v. Steed (1992).

Perhaps Baxter is an unusual case — it would be very odd if the adverse possessor in that case could
have kept title.

Leave to appeal to the Supreme Court in Rees v. Peters has been refused.

As in Walker v. Burton. So too, in Pinto v. Lim (2005), just decided under the old law, the court
refused to rectify against a proprietor in possession despite having the power to do so precisely
because of his innocence and the fact that the land had been his undisturbed home for the previous four
years. Indeed, this was despite the fact that the applicant for rectification might have had a difficult
task in securing an indemnity, whereas the proprietor in possession would not.

Paragraphs 3 (the court) and 6 (the registrar) of Schedule 4 of the LRA 2002.
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If a property has been converted to take account of the special needs of the registered proprietor, it
might be ‘exceptional’ to refuse to rectify the title against such a person even though the claimant had
established his case. If refused rectification, the claimant would turn to a claim for an indemnity.
Paragraph 1, Schedule 8.

Paragraph 19(1), Schedule 12 of the LRA 2002.

Paragraphs 1(a) and 2, Schedule 8 of the LRA 2002. Rectification arising from an overriding interest
does not cause loss, because the overriding interest already binds the land. But, indemnity may still be
paid if the overriding interest is a result of fraud, Swift 1st v. Chief Land Registrar (2015).

So, rising land prices mean increasing compensation: see Pinto v. Lim (2005).

Paragraph 2, Schedule 8 of the LRA 2002.

Paragraphs 1(b) and 3, Schedule 8 of the LRA 2002 and Pinto v. Lim (2005). Hence, the level of
compensation may reflect historic land values, when the mistake was made, not current land values,
when the register is rectified.

This may include, in appropriate circumstances, fraud by the claimant’s predecessors in title unless the
claimant took under a disposition for value.

This may also include lack of proper care by a predecessor in title unless the claimant took under a
disposition for value.

But the right to ask HM Land Registry for an indemnity, and to accept its offer, remains after the six-
year period has elapsed.

Concerning cautions against first registration where the land is unregistered.

Concerning specialist interests called ‘overriding statutory charges’.
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3.1 Unregistered Land: An Introduction to the
System of Unregistered Conveyancing

As we have seen in Chapters 1 and 2, land law and the conveyancing system in
England and Wales underwent radical reform with effect from 1 January 1926.
However, it was as obvious then as it is now that the task of transforming a
basically feudal system of law into one that could adequately serve the twentieth
century and beyond could not be accomplished overnight. Thus, from the very
first, it was intended that registration of title and the accompanying provisions of
what was then the LRA 1925 would be phased in, rather like e-conveyancing is
being phased in today under the LRA 2002. At first, registered conveyancing
was restricted geographically to the main urban areas and it was not until 1
December 1990 that all of England and Wales became subject to compulsory
first registration of title. This meant that much land remained within the old
system of conveyancing, sometimes known as the system of ‘private
unregistered conveyancing’, in order to distinguish it from the State-guaranteed
system established by the Land Registration Acts. Although the amount of land

that remains unregistered today is relatively small and getting smaller,' there is a
residual need to understand the basic structure of unregistered land even though
it is of diminishing importance.’

However, even accepting the unavoidable residual role for unregistered land,
it was clear a long time before 1926 that the system of ‘private unregistered

conveyancing’ in its original form was unwieldy, complicated and inefficient.?
The pre-1926 law that could have operated pending the arrival of comprehensive
registration of title offered neither certainty to a purchaser nor adequate
protection for a person who enjoyed rights over that land. For example, the
‘doctrine of notice’, and especially the development of constructive notice, could
mean that a purchaser was bound by a third-party equitable interest even if that
interest seriously devalued the use and enjoyment of his (the purchaser’s) land
and even though the purchaser ‘knew’ of the right only in the most vague or
technical sense. Conversely, a person seeking to enforce an equitable right over
someone else’s land (e.g. an equitable easement) might find their interest void
(i.e. destroyed) against a purchaser through no fault of their own, and in
circumstances in which they could have done little to protect it. Furthermore, the
lengths to which a purchaser had to go to investigate the title of a proposed
seller, and the potential number of persons with whom he had to agree a sale in
cases of joint ownership, made unregistered conveyancing a burdensome and



expensive enterprise.

To meet these problems, and bearing in mind that an immediate move to
wholesale adoption of registered title was not feasible, a great part of the 1925
legislative reforms was directed at establishing an intermediate but temporary

system of conveyancing built around familiar concepts of unregistered title.*
This makeshift system was to apply to dealings with land that was not registered
at the time of the dealing and was meant to last only 30 years pending the
anticipated and widespread registration of title across England and Wales. As we
now know, this timescale was overly optimistic and real progress towards
widespread title registration was not made until the mid-1950s. Of course, the
fact that compulsory first registration of title has been required in England and
Wales for over 25 years (from 1 December 1990), and that registered titles now
comprise the vast majority of all titles, means that the system of unregistered
conveyancing is diminishing in practical importance. Yet the time has not yet
come when it can be abandoned completely. That happy day will not be with us
for a while, although the entry into force of the LRA 2002 has done much to

propel us speedily towards that goal.”

3.1.1 What is unregistered land?

To describe a parcel of land as ‘unregistered’ means one thing only: that the title
to the land (the freehold or leasehold estate) is established from old-fashioned
title deeds and is not to be found in the register of titles governed by the LRA
2002. Unregistered land is land for which the title must be proved from the
conveyancing history of the land as evidenced by the documents of title (i.e. the
deeds and related documents such as those creating easements) and not by
inspecting a register. It does not mean that there is no provision or opportunity
for the registration of other rights and interests affecting the land for, as we shall
see, ‘unregistered land’ has its own system of independent partial registration. It
is important that this is appreciated fully. Indeed, it is essential from the outset to
remember that the system of unregistered land (with its partial system of
registration) operates completely separately from the system of registered land.
Of course, they both deal with the same type of property rights (freeholds,
leaseholds, easements, covenants, etc.), and they share the concept of
overreaching, but they do so in different and mutually exclusive ways. So, if title
to land is not registered under the LRA 2002, it is ‘unregistered land’ and is to
be dealt with according to the principles considered in this chapter. It does not
borrow from the system of registered land, or vice versa. As we shall see,



unregistered land will become registered land following a dealing with it, for
“first registration’ is now compulsory, but until first registration takes place, the
land is ‘unregistered’ and not subject to the Land Registration Acts.



3.2 An Overview of Unregistered Land

Given that it was intended to be a temporary modification of pre-1926 practice,
it should come as no surprise that the system of unregistered land relies heavily
on many of the old doctrines that characterised dealings with land before the
great legislative reforms. Thus, unlike registered land, the distinction between
legal and equitable rights is still of crucial importance when considering dealings
with unregistered land, although the doctrine of notice has been replaced in all
but a few instances by the partial system of registration referred to above (the
‘land charge’ system). In essence, unregistered land can be viewed in the
following way.

3.2.1 Estates in unregistered land

Title to land is not recorded in a register, nor is it guaranteed by the State
through legislation. However, the same types of estate may exist at law and in
equity in unregistered land as may exist in registered land. As noted in Chapter
1, the substantive law of estates is governed by the LPA 1925 and the ‘freehold’
and ‘leasehold’ have the same essential character when found in either registered
or unregistered land, albeit that they are proved and transferred in different ways.
Thus, any purchaser of an unregistered estate in land must seek out the ‘root of
title’ in order to ensure that the seller has a good and safe title to pass on. Title is
proven by an examination of the title deeds and documents relating to previous
dealings with the land. In addition, a prudent purchaser will make a thorough
physical inspection of the land in order to ascertain whether there are any
obvious defects of title and whether there are any obvious third-party rights (e.g.

frequently used easements) that might prejudice his use of the land.®
As title is not registered, the quality of that title is determined according to the

old common law rules of title as modified by the LPA 1925.” Thus, a legal title,
whether freehold or leasehold, encapsulates the essence of ownership for the
duration of the estate granted and the owner of a legal estate in unregistered land
need not fear that his proper title will be compromised by any extraneous issues
affecting the land, other than those interests binding as proprietary rights
according to the rules of unregistered conveyancing. With an equitable estate
(e.g. an equitable lease),? the estate owner also enjoys full rights over the land
subject to the difficulties affecting all equitable interests in unregistered
conveyancing: that is, they rank second to any previously created equitable right



and are vulnerable in the face of a sale of the land to a purchaser of a legal estate
for valuable consideration.

3.2.2 Interests in unregistered land: rights over another
person’s estate

‘Interests’ in unregistered land are of the same type as interests in registered
land. There are easements, mortgages, covenants, profits, co-ownership rights,

options and estoppels, as these are creatures of the substantive law.? These are
examples of the proprietary rights that may exist over someone else’s land (more
accurately, over their estate in it). Once again, however, it is the machinery of
unregistered land — the way in which these interests affect another person’s land
particularly on sale or mortgage — that is different from registered title. For the
purposes of exposition, and bearing in mind that the picture produced below is
necessarily simplified, we may split these proprietary interests into four different

groups: legal rights; equitable rights that are registrable under the LCA 1972;'°
equitable rights that are not registrable under the LCA 1972 because they are
subject to overreaching; and equitable rights that are neither overreachable nor
registrable under the LCA 1972.

3.2.3 Legal interests

Legal interests in another person’s unregistered land, such as legal easements,
legal mortgages and legal leaseholds, are, in the main, automatically effective
against the land over which they exist, even if not granted by the current

landowner.!! Consequently, they will bind automatically any person coming into
ownership or occupation of the land, be they a purchaser, recipient of a gift,
devisee under a will or an adverse possessor. This is the old pre-1926 rule that
‘legal rights bind the whole world’ and is a principle of utmost importance in
unregistered conveyancing and necessarily requires a clear distinction to be
made between legal and equitable estates and interests. As we have seen
(Chapter 1), this distinction turns primarily on the scope of section 1 of the LPA
1925, the way in which the estate or interest has been created and the possible
existence of a trust. However, once a legal right has been established over the
burdened land, there is no need to make further enquiries in order to assess
whether the legal right is binding. The ‘state of mind’ of any transferee of the
land, the nature of his title or indeed any other matter is not relevant: legal rights
bind the whole world. We must not think, however, that this unbending rule



causes hardship to purchasers. The manner of creation of legal rights means that
generally they are obvious to a transferee either from an inspection of the title
documents (i.e. the deed required to create them is likely to be available or
referred to in other documents) or from an inspection of the land itself (e.g. a
tenant for three years or less with a legal lease may have no deed, but is very
likely to be on the land). Consequently, even though a transferee is bound by
these legal rights, whether or not he is aware of them, the reality is that in most
cases the transferee does in fact discover the existence of these rights before
completion of the transfer or mortgage.

The single exception to the rule that legal rights bind the whole world in
unregistered conveyancing is provided by the ‘puisne’ mortgage. A puisne
mortgage is a legal mortgage over land for which the documents of title of the
mortgaged land have not been deposited with the mortgagee (the lender), usually
because an earlier legal mortgage already exists and this earlier lender has the
documents. As the puisne mortgagee does not have the documents of title, he
does not have the ability to prevent dealings with the land (for which the
documents of title are necessary), and so the puisne mortgagee is not protected
adequately against further dealings with the burdened land. Consequently, a
puisne mortgage is registrable in unregistered land under the special system of
Land Charges as a Class C(i) land charge, and such registration ensures that any

subsequent dealings with the land are subject to the mortgage.'” For example, if
A is the unregistered freeholder of a house and granted a legal mortgage to X
bank, X bank will retain the title documents to the house and is fully protected
because it has the documents and can prevent A from selling the house without
paying off the mortgage. If A then grants a second legal mortgage to Y bank, Y
bank cannot prevent A from dealing with the land by controlling the documents
(because X bank has them) and so Y must register its puisne mortgage as a land
charge in order to safeguard it.

3.2.4 Equitable interests that are registrable under the Land
Charges Act 1972

The second category of interests in unregistered land comprises those equitable

rights'? requiring registration as land charges under the LCA 1972 (replacing the
LCA 1925). ‘Land charges’ are defined in the LCA 1972, and the majority of
equitable rights over unregistered land fall into this category, including equitable
easements, restrictive covenants, equitable mortgages, equitable leases and estate
contracts. This is crucial, because in order to bind a purchaser of unregistered



land, a land charge must be registered in the appropriate way.'* Failure to
register an interest as a land charge when required renders the interest void

against a purchaser.”® Importantly, this structure leaves no room at all for the
doctrine of notice in respect of interests that qualify as ‘land charges’, for that
doctrine is replaced by the system of land charge registration. Given that the
great majority of equitable interests in unregistered land are ‘land charges’, this
means that the doctrine of notice is very nearly redundant as a feature of modern

land law.'® Note also that the registration of land charges has absolutely nothing
to do with registered land. It refers to an independent, name-based register that
operates purely in the field of unregistered conveyancing.

3.2.5 Equitable interests that are not registrable under the Land
Charges Act 1972 because they are subject to overreaching

Certain equitable interests in another person’s land are not registrable under the
LCA 1972 because they are subject to overreaching. These equitable interests
are overreachable in the same way as their counterparts in registered land. They
comprise equitable co-ownership interests existing behind a trust of land and
equitable interests operating behind a settlement established under the SLA

1925.17 These interests are capable of expression in monetary terms (e.g. 50 per
cent ownership of a property) and can be quantified as a share of the money
received by the seller when the land is sold. Being overreachable, they will not
clog the title of a purchaser, and there is no reason to require them to be entered
in the land charges register.

3.2.6 Equitable interests that are neither registrable under the
Land Charges Act 1972 nor overreachable

Equitable interests that are neither registrable under the LCA 1972 (because they
fall outside the statutory definition) nor overreachable comprise a miscellaneous
category of equitable rights that were either deliberately or accidentally left out
of the land charges system, or have developed since that system came into
operation. As they are neither registrable nor overreachable, the only way in
which it is possible to determine whether these rights bind the unregistered title
(i.e. are effective against a person purchasing the land) is to utilise the old
doctrine of notice. This is the only time that the doctrine of notice remains
applicable in modern land law after 31 December 1925. As we shall see, the
number of equitable rights that fall into this category is small, and all but one or



two arise in very untypical situations. Nevertheless, this category represents a
‘hole’ in the system of unregistered conveyancing and is one of the main reasons
why a brief acquaintance with pre-1926 law and the doctrine of notice is still
necessary.



3.3 Titles in Unregistered Land

The reforms of the LPA 1925 apply in equal measure to estates of unregistered
title as they do to estates of registered title. After all, in very broad terms, the
substance of the law is similar in this respect and it is the machinery for dealing

with the two systems of conveyancing that is different.'® Thus, the number of
possible legal estates (titles) is limited to two, being the freehold (fee simple
absolute in possession) and the leasehold (term of years absolute) (section 1 of
the LPA 1925). As noted, ‘the title’ in unregistered land is not recorded on a
register but remains provable from the title deeds and associated documents held

by the estate owner.'” In effect, when a purchaser wishes to buy an estate of
unregistered land, there has to be an investigation of the ‘root of title’ in order to
determine whether the seller owns the land and in order to determine the quality

of that ownership.”’ This will still be relevant on the occasion of a sale of
unregistered land today, save that, after this last sale, the new owner must apply
for first registration of title under section 4 of the LRA 2002. This is what is
meant by the spread of compulsory title registration to all of England and Wales,
because a sale of an unregistered estate is one of the ‘triggers’ for compulsory

first registration of title.”!

Obviously, then, the search for a root of title in unregistered conveyancing
will become less frequent as more land becomes subject to title registration, but
it was once a complicated and expensive task. Today, the task is easier because
the search for a ‘good’ root of title has been reduced to an examination of only

the last 15 years of dealings with the land, not the 30 years prior to 1970.?> What
this means is that, when the potential purchaser of unregistered land is
examining the title deeds for an unbroken chain of ownership to the present
seller (in order to prove title), the purchaser need only find a proper conveyance
to begin the chain that is at least 15 years prior to the date of the proposed sale.
So, if a purchaser wishes to buy unregistered land in 2016, he must seek out a
good root of title going back to the first proper conveyance that was executed
before 2001, and a purchaser is entitled to rely on this proof of ownership even if
there is some undisclosed defect in the title beyond the 15-year period. In
practice, this search for a good root of title rarely causes hardship to prospective
purchasers, especially since most title deeds are kept together or even deposited
with a bank that has advanced money by way of mortgage. As we shall see,
however, the shortened period for establishing good root of title has caused some



difficulties in other areas of the system of unregistered conveyancing, especially
in relation to the operation of the land charges system.

The mechanics of a typical sale and purchase of an estate in unregistered land
is essentially a matter of conveyancing procedures, and largely falls outside the
scope of this text. Briefly, the seller and purchaser will enter into a contract for
the sale and purchase of the property (‘exchange of contracts’) after settling a
number of pre-contractual matters, such as price, general area of land to be sold,
existence of planning law obligations and (usually) the existence of any local

authority obligations affecting the land.?> This contract commits each party to
the bargain and may be specifically enforced if one party later tries to withdraw.
The actual transfer is perfected by ‘completion’, this being the effective
conveyance of the property by deed to the purchaser. In the interval between
exchange of contracts and completion, the seller must produce an ‘abstract of
title’ from which the purchaser should be able to deduce a good root of title
beyond the 15-year period. Failure by the seller to produce a good root of title
permits the purchaser to rescind (withdraw from) the contract. Also in the period
between exchange and completion, the purchaser will search the register of land
charges to discover whether any are registered under the LCA 1972 and as such
binding on the land. The obvious problem with this is that the purchaser is
already committed to buying the property before he searches the land charges

register.”* This is discussed below.



3.4 Third-party Rights in Unregistered Land

It is inherent in what has been said already about the 1925 reforms that one
important aim was to bring certainty and stability to the status of third-party
rights in land. There are two reasons for this, whose fundamental importance
bears repetition.

1 A potential purchaser of land needs to know with as much certainty as
possible whether any other person has enforceable rights over the land, and
the extent and nature of those rights.

2 The owner of those rights needs to be sure that his or her rights will be
protected (and remain enforceable) if the land over which they operate is
sold or otherwise disposed of.

It is, then, in everybody’s interest to have a workable conveyancing system
wherein there is a balance between potential purchaser and third-party right-
holder, and which is so uniform in its operation as to allow accurate predictions
of what will happen to third-party rights in the majority of real-life situations.
Unfortunately, the system of unregistered conveyancing does not achieve these
goals to the extent necessary to pronounce it a success. Of course, it does work —
or, rather, it is made to work — but there is no doubt that the system of
unregistered conveyancing adopted with effect from 1 January 1926 has not
stood the test of time. There are few who will be sorry to see it disappear.

Before examining in detail how third-party rights are regulated in unregistered
land, three preliminary points should be noted. First, we are about to consider
whether a person who obtains title to unregistered land, over which an adverse
third-party interest already exists, is bound by that interest (e.g. a right of way):
in other words, does the third-party interest survive a transfer of the land? This
may depend on both the nature of the third-party interest and/or the status of the
new owner. Second, in all cases, it is vital to know whether the third-party right
is ‘legal’ or ‘equitable’. This will, in turn, depend both on the definition of legal
interests contained in section 1 of the LPA 1925 and on the way in which the
interest originally came into existence. Hence, an easement may be legal or
equitable (section 1 of the LPA 1925) and everything will depend on how it
came into being. Conversely, the burden of a restrictive covenant can only ever
be equitable, irrespective of how it is created (section 1 of the LPA 1925). A
knowledge of the distinction between legal and equitable rights is vital if the



system of unregistered conveyancing is to be understood properly. Third, if it
should prove the case that a third-party right is not binding on a new owner of
the unregistered land, the right may still be enforceable between the parties that
created the right. For example, in Barclays Bank v. Buhr (2001), the Buhrs had
granted a puisne mortgage over their land. As we shall see, this proprietary right
should have been registered as a Class C(i) land charge in order to ensure that it
remained enforceable if the land were to be sold to a purchaser of a legal
estate.”> It was not so registered and hence was not enforceable by the bank
against the new owner of the property — it was in this sense ‘void’. Nevertheless,
as between the bank and the Buhrs, the mortgage remained enforceable, as these
were the parties that had created the right by a contract between them. Thus, the
bank was able to recover some of its money from the proceeds of sale by suing
the Buhrs on this contract when they sold the house.



3.5 The Purchaser of Unregistered Land and the
Protection of Legal Rights

With the one exception noted above (the puisne mortgage), a fundamental
principle of unregistered conveyancing is that ‘legal rights bind the whole
world’. So, if a person buys, is given or comes to possess a piece of unregistered
land, he will take that land subject to virtually every legal interest over it. Such
legal interests may be, for example, a legal lease granted by the previous owner
or a legal easement conferring a right of way over the land. Short of obtaining a
waiver or release of the right from the person entitled to the benefit of it, there is
little a transferee can do to avoid being bound. However, lest this be thought to
be a harsh and unfair rule, we must always remember that only specified estates
and interests may be ‘legal’, and even then they must come into being in the
proper fashion. Indeed, the most important reason why it is not unfair that legal
rights should bind the land automatically is that they are usually perfectly
apparent to a purchaser who investigates his purchase properly. This is because,
first, most legal interests come into being formally, by use of a deed, which is
then kept with the title documents; second, the rights may well be obvious to a
prudent purchaser making a physical inspection of the land, as is the case where
a tenant occupies the land, or the existence of an easement is indicated by a
driveway. In other words, a potential purchaser will nearly always know of the
existence of these rights and can act accordingly, either by offering a lower price
or by walking away. However, the correct view is not that these rights are
obvious and that this is why they bind the land; rather, it is that it is necessary to
have some rights that are capable of automatically surviving changes of
ownership in land, and one way of avoiding any undue hardship is to ensure so
far as possible that only those rights that are apparent or obvious have this effect.
To recap then, the rule is that legal rights bind a transferee whether or not he
knew about them, and whether or not they were, in fact, obvious from an
inspection of the title deeds or land. In most cases, however, the purchaser will
be so aware.



3.6 The Purchaser of Unregistered Land and the
Protection of Equitable Interests: The Land Charges
Act 1972

A major part of the unregistered land system is devoted to the protection of
equitable third-party interests in land. The most important method by which this
is attempted is through a system of registration introduced by the LCA 1925 and
now codified in the LCA 1972. To reiterate, this has nothing to do with any of
the registration facilities available in registered land under the LRA 2002.

In order to understand the system of registration of land charges, it is
important to appreciate that there are three stages in assessing whether an
equitable right binds the land when the land passes to a new estate owner.

1 The first issue is whether the equitable interest is registrable under the LCA
1972. In other words, does the particular equitable interest fall within any
one of the classes of right that are required to be registered as a land charge
in order to bind a purchaser of the land? This depends on the statutory
definition of ‘land charges’ in the LCA 1972. If the interest does not
qualify, and so is not registrable, then the equitable interest is either
overreachable (see section 3.7 below) or within the exceptional class
discussed below in section 3.8.

2 The second question is, assuming that the equitable interest is registrable,
has it in fact been registered and what is the effect of the registration?

3 Third, if the right is registrable, but has not been registered, what is the
effect of the right (if any) on a transferee of the unregistered land?

These three issues will be addressed below, but first the machinery of land
charge registration needs to be examined. This is of a unique character. Unlike
registered land, land charges are not entered against the title to the land — after
all, this title is not entered on any register but is provable from the title
documents. Consequently, land charges are registered against ‘the name of the
estate owner whose estate is intended to be affected’ as required by section 3(1)
of the LCA 1972. For example, if a registrable equitable interest is alleged to
bind the land owned by Mr X, having been created during Mr X’s ownership, it
must be entered on the land charges register against the name of Mr X. Indeed,
even if the land is then sold to Mrs Y and then to Miss Z, the land charge will



remain entered against the name of Mr X. This is known as the ‘name-based’
system of registration, and it has given rise to a number of practical difficulties
for purchasers, as we shall see below in section 3.9.

As discussed above, when a person wishes to purchase unregistered land, he
will make a search of the land charges register to determine the existence of any
registered land charges. The name-based system means that the purchaser must
make an official search against the names of all previous estate owners revealed
in the root of title in order to discover whether any charges are registered. These
names are usually readily discoverable from the documents of title provided by
the seller, although the search is usually undertaken after the seller and
purchaser have entered into an enforceable contract to sell the property, because
it is only then that the purchaser has access to the title deeds and is able to
discover the relevant names. Of course, this means that a purchaser might
discover a registered land charge that would seriously diminish the value of the
land they propose to buy, yet he is bound by contract to go through with the sale.

To meet the obvious injustice that this situation can create,”® section 24(1) of the
LPA 1969 provides that a purchaser shall be entitled to escape from the contract
if he did not have real notice of the registered land charge at the time he entered
the contract. This is a necessary modification to the normal rule that contracts for
the sale of land can be specifically enforced and is justifiable because the
purchaser’s difficulties are generated entirely by the name-based system of
registration of land charges, and not because of some act of the parties
themselves.

Bearing this in mind, two important consequences flow from the making of an
official search of the land charges register. First, if a search is made in the
proper manner — against the correct name and in respect of the land described in
the title deeds — an official search certificate is issued to the purchaser and this is
conclusive according to its terms, even if the register itself says something
different (section 10(4) of the LCA 1972). Thus, if a registered charge is not
revealed through error, the purchaser still takes the land free of that charge (the
certificate is conclusive), and the right as a right enforceable against the land is

lost.2” On the other hand, a defective search cannot be relied on, as in Horrill v.
Cooper (2000), in which the requested search did not adequately follow the
description of the land as given in the title deeds and so a ‘clear’ certificate in the
name of the estate owner did not absolve the purchaser from being bound by the
correctly registered land charge (a restrictive covenant). Second, the purchaser
has a 15-day ‘priority period’ from the date of the official search in which to
complete his purchase, safe in the knowledge that only those charges revealed by



the official search will be binding against him. Charges registered in the interim
(i.e. within the purchaser’s priority period) will not be binding on the purchaser
if completion of the purchase occurs within that period (section 11(5) of the
LCA 1972). However, this presupposes that the purchaser has searched the
names correctly, and that all of the relevant names have been searched. In this
connection, it must always be remembered that the certificate is conclusive as to
the search requested, and not as to the search that the purchaser should have
made. This has caused some difficulties where defective searches or defective
registrations take place (see section 3.9 below).

3.6.1 The classes of registrable land charge under the Land
Charges Act 1972

Broadly speaking, the interests that are capable of registration as land charges
are those equitable rights that have an adverse effect on the value of the land or
the enjoyment of it, and which are not suitable for overreaching, being interests
that are not easily translated into a monetary equivalent. With the exception of
the puisne (legal) mortgage, they are all equitable. Although there are some other
matters that can be registered under the LCA 1972 so as to bind transferees (e.g.
pending land actions, writs — see section 3.6.5), we are concerned primarily with
the six classes of land charge defined in section 2 of the Act. If an interest falls
outside these classes, it is not registrable as a land charge.

A Class A relates to certain statutory charges that are created on the
application of an interested person under an Act of Parliament (section 2(2)
of the LCA 1972). These statutory charges usually relate to some work
undertaken by a public body in relation to the land (not being a local land
charge), the cost of which is chargeable to the owner, or where an Act of
Parliament charges land with the payment of money for very specific
purposes: for example, certain charges under the Land Drainage Act 1991.
In other words, the ‘cost’ is secured by means of the Class A land charge.
Although not rare, rarely do they generate problems, being extinguished by
payment of the sum charged.

B Class B relates to certain statutory charges that arise automatically (section
2(3) of the LCA 1972). These are very similar to Class A land charges, save
only that the charge is not created by a person applying to the registrar of
land charges but arises automatically as the result of legislation. For
example, a charge for the costs (or part thereof) of recovering property with



the assistance of legal aid falls within Class B.

Class C is one of the most important classes of land charge. It comprises
interests that can have a profound effect on the land over which they exist.
Many are genuinely ‘adverse’ to the estate owner, being rights that control
his use and enjoyment of the land, or detract from its capitalised value on
sale. Class C is divided into four subclasses.

C()

C(ii)

C(iii)

Being a legal mortgage that is not protected by the deposit of the
title deeds of the property with the lender. This is the puisne
mortgage referred to above, and is an exceptional example of a legal
interest being registrable as a land charge (section 2(4)(i) of the
LCA 1972). As with all land charges, failure to register a puisne
mortgage means that it will be void against a purchaser — see
Barclays Bank v. Buhr (2001). As previously noted, this exceptional
need to register a legal right is motivated by a desire to offer
protection to the puisne mortgagee, given that it will not have
control of the documents of title. It is interesting, then, that if the
mortgagee fails to make use of the registration machinery that exists
for the mortgagee’s protection, that mortgagee will suffer the
voidness of its charge if the land is transferred to a purchaser.
Another solution could have been to allow the puisne mortgage to
be binding automatically as with other legal interests, but with the
option that registration as a land charge would be available if the
mortgagee wished to prevent the estate owner from granting further
mortgages without the mortgagee’s consent. The opposing argument
is that if this were the scheme, then the purchaser could not rely on
an inspection of the relevant land charges register to determine the
existence of a puisne mortgage (although, of course, this is true
already of all other legal interests).

Being ‘a limited owner’s charge’: that is, a charge or mortgage that
a person such as a life tenant under the SLA 1925 (a ‘limited
owner’) may be entitled to levy against the land because of
obligations discharged by him — for example, because of the
payment of inheritance tax on death of a previous estate owner
(section 2(4)(ii) of the LCA 1972). These special charges are
relatively uncommon, but it is important to appreciate that it is the
charge or mortgage that is registrable, not the life interest itself.
Being ‘a general equitable charge’: a residual category that catches
specific charges or mortgages not mentioned elsewhere (section 2(4)



C(iv)

(iii) of the LCA 1972). However, this is not a completely open-
ended category, for section 2 makes it clear that it does not include
an equitable co-ownership interest behind a trust of land or a
successive equitable interest under a strict settlement (because both
may be overreached) and it does not include any charge that is a

charge over the proceeds of sale of land rather than the land itself.?®
Moreover, it appears that it does not include equitable interests
arising by virtue of proprietary estoppel because, according to Ives
v. High (1967), these interests could not have been in contemplation
of the LCA 1925 (as was) given that the doctrine of estoppel had not

been developed fully at that time.?”

Being ‘estate contracts’: that is, enforceable agreements to convey a
legal estate (section 2(4)(iv) of the LCA 1972). This class is
important as, among other things, it effectively includes all manner
of equitable interests that are ‘equitable’ because of a failure to
observe the proper formalities that would have constituted them as

legal interests.?? Thus, equitable leases are registrable as Class C(iv)
land charges, as they result from an enforceable contract to grant a
legal lease (Walsh v. Lonsdale (1882), and see Chapter 6), as are
equitable mortgages of a legal estate. Also included are simple
contracts to purchase a legal estate, such as options to purchase land
(Armstrong v. Holmes (1993)) and certain rights of first refusal to
buy land (rights of pre-emption). However, it is clear that only those
contracts that are for the grant of a proprietary interest in land fall
within this head. Class C(iv) cannot confer any protection for
contracts for personal interests in land (Thomas v. Rose (1968)) or
contracts where the seller does not have a proprietary interest at the
time of the contract (Scott v. Southern Pacific Mortgages (2014)).
Third, certain special types of claim, not truly contracts, are
included in this class by reason of statute because it is desirable that
they should be made registrable in order to alert potential
purchasers. A good example is a previous tenant’s request for an

‘overriding lease’ made under the LTCA 1995.3! In practice, then,
the ‘estate contract’ in all of its guises is one of the most frequently
registered classes of land charge, both because it can arise in a wide
variety of situations and because of the effect an estate contract can
have on the value of the land it affects when the time comes to sell
it. For example, if A, the freehold owner, has granted B an option to



purchase the land, this is an estate contract. If B then registers it
against A’s name, A’s ability to deal subsequently with the land is
much reduced; any purchaser from A takes the land subject to B’s
enforceable right to buy it. Note, however, that in order to be
registrable as an estate contract under Class C(iv) the ‘contract’
must itself be validly created. As discussed in Chapter 1, the
majority of contracts for the disposition of an interest in land
currently must be made in writing, incorporating all of the terms and
signed by both parties within the meaning of section 2 of the
LP(MP)A 1989. A contract that does not fulfil these conditions is
not registrable as a Class C(iv) land charge because it is not a valid
contract at all. Likewise, those proprietary rights that may be created
informally (e.g. by proprietary estoppel) are not registrable under
this class, as they do not spring from a contract.

D Class D is divided into three subclasses.

D(i)

D(ii)

D(iii)

Being a HM Revenue & Customs (formerly Inland Revenue) charge
on land in respect of taxes payable on death (inheritance tax) where
such liability has not been discharged (section 2(5)(i) of the LCA
1972).

Being restrictive covenants created after 1925, provided that they
are not covenants between a lessor and lessee (section 2(5)(ii) of the
LCA 1972). For example, where one landowner (A) promises his
neighbour (B) that he (A) will not carry on any trade or business on
his (A’s) own land, the neighbour may register the ‘restrictive
covenant’ against A’s name. However, if the covenant is made
between lessor and lessee and affects the leasehold land (as where a
tenant promises not to keep pets on the leasehold premises), special
rules apply and these are discussed in detail in the chapter on

leases.>? These special rules — themselves a mix of common law and
statute — provide an adequate system for the enforcement of
leasehold covenants outside the registration scheme of the LCA
1972 (and indeed outside that of the LRA 2002 for registered land).

Being equitable easements, rights or privileges over land created
after 1925. Thus, these are easements and similar rights that are
equitable because they are created informally or for an estate that is

not itself legal®® (section 2(5) (iii) of the LCA 1972). Importantly,
this category does not include all equitable easements created over



land after 1925, for according to Ives v. High (1967), it excludes
equitable easements that arise by proprietary estoppel. So, Class
D(iii) includes only those rights that could have been ‘legal’ if
properly created, not those rights that are creations of equity

alone.>*

E  Class E relates to annuities created before 1926 (section 2(6) of the LCA
1972), being yearly sums payable to a specific person. Annuities created
after 1925, provided that they comply with certain conditions, are
registrable as Class C(iii) land charges.

F  Class F relates to a spouse’s ‘matrimonial home right’ arising under section
30 of the Family Law Act 1996 (FLA 1996) and registrable as a land charge

by virtue of section 31 of that Act.>®> These rights are essentially personal
rights that spouses or civil partners enjoy against their partners to occupy
the matrimonial home. However, despite being personal in nature, and for
social and policy reasons, Parliament has determined that these rights
should be treated as being equivalent to proprietary rights for certain
purposes. This is put into effect by making them registrable as land charges.
Consequently, if registered against a spouse or civil partner, that spouse or

civil partner’® and any subsequent purchaser, may be bound by the
registered right of occupation. Such registration is relatively uncommon
because essentially it is a hostile act against the owning spouse or civil
partner, but it can be used as a precautionary step by one of the partners
when the relationship starts to deteriorate. However, given that the spouse
or civil partner against whom the charge is registered is taken to promise
any purchaser that he will give vacant possession (Schedule 4, section 3(1)
of the FLA 1996), the effect of registering a Class F land charge is that the
partners will have to settle their differences before the house is sold. Should
the partners fail to resolve matters before a sale, the consequences can be
serious, as in Wroth v. Tyler (1975), in which the husband’s inability to
complete the contract with the innocent purchaser following the wife’s
registration of a Class F land charge led to legal action and his bankruptcy.

3.6.2 The effect of registering a land charge

It has been noted already that the machinery of the LCA 1972 requires a
registrable charge to be entered on the register against the name of the estate
owner who owns the land affected at the time the charge is created. This has
three important consequences. First, in order to be sure that a registrable interest



will be enforceable against a subsequent purchaser of the land, the land charge
must be entered against the correct name of the estate owner that first created the
right. Normally, it would be registered by the person who was first given the

benefit of the right.>” For these purposes, the correct name is the full name of the

current estate owner as it appears on the title deeds of the land to be affected.>® If
an entry is made against the wrong name (or more likely an incorrect version of
the right name), as in Diligent Finance v. Alleyne (1972), then an official search
against the correct name will confer protection on the purchaser for the duration
of the priority period, because the charge will not be revealed by the certificate,
and the certificate is conclusive. The purchaser will take the land free of the
incorrectly registered charge. For example, if the estate owner’s name is William
Smith, but the land charge is registered against Bill Smith, a purchaser who
searches against “William Smith’ will take the land free of the charge, provided
also that the search of the name was linked to the relevant land or a reasonable
description of it (Horrill v. Cooper (2000)). However, as illustrated by Oak Co-
operative Society v. Blackburn (1968), if the purchaser also searches against the
wrong name, then the registration of the land charge against a version of the

correct name (albeit actually incorrect) will protect the land charge.>® In other
words, if both registration and search are defective as to the correct name, the
registration of the charge will be effective to protect the interest, provided that
the name against which it was actually registered is a reasonable version of the
correct name. For example, assuming that the estate owner’s name is William
Smith, and the land charge is registered against Bill Smith, if the purchaser
searches against Walter Smith, the land charge binds the purchaser. Of course, a
defective search will always lose priority to a correctly registered charge. Thus,
if the estate owner’s name is William Smith and the land charge is registered
against William Smith, a purchaser will be bound by the land charge if he
searches against the wrong name (e.g. Bill Smith). Also, in cases in which the
search was made against the correct name but the affected land is misdescribed
(as where a wrong postcode or town is requested in the search), the properly
registered charge will prevail because the search certificate is only conclusive as
to the actual search made, as in Horrill v. Cooper.

Second, the charge must be entered against the name of the person who is the
estate owner of the land intended to be bound at the time the charge is created.
So, for example, if A contracts to sell land to B, B must register this estate
contract (a Class C(iv) land charge) against the name of A. This is perfectly
straightforward. If B then enters into a subcontract to sell the land to C before B
actually acquires the unregistered title, C must also register their estate contract



against A, because A is the estate owner of the land that is to be bound at the

time the charge is created.*’ C can only safely register against B if B has
acquired title before making the contract with C and failure to register
appropriately will mean that the contract is unprotected. This then constitutes a
pitfall for purchasers involved in a series of subsales if they do not know the
name of the initial estate owner (first vendor) or, as is more likely, that they do

not realise they are involved in a subsale at all!*!

Third, having taken account of the two points above, a correct registration of a
land charge has a powerful effect on the land over which it operates. According
to section 198(1) of the LPA 1925, registration of a land charge is ‘deemed to
constitute actual notice of the fact of such registration, to all persons and for all
purposes connected with the land’. Although it is expressed rather elliptically,
this means that if the charge is registered, it will bind all future purchasers and
transferees of the land. This ‘bindingness’ is expressed in terms of notice
because, from 1 January 1926, this system of registration was to replace the old
‘doctrine of notice’. However, it is vital to remember that for a registrable land
charge, registration alone means that it is binding. It does not matter whether the
purchaser either actually knew or did not actually know of the existence of the
charge. Registration as a land charge is not just one form of alerting the
purchaser to the existence of the charge; it is the only method of alerting the
purchaser and therefore making them bound. As discussed below, a potential
purchaser who has knowledge of such an adverse right by other means, but
where there is no registration of it, will not be bound by the unregistered land
charge when they complete the purchase, a point well illustrated by Midland
Bank v. Green (1981), in which the House of Lords confirmed that an

unregistered option to purchase the land** was not binding on a purchaser even
though the purchaser had known of the option (knowing also that it was
unregistered) and even though the sole purpose of the sale was to destroy the
option.*?

The powerful effect of properly registering a land charge against the name of
the correct estate owner — in that it becomes binding on all future purchasers and
other transferees of the land — is further illustrated by the fact that a registered
land charge remains binding on a purchaser even if he could not possibly have
discovered the names of the estate owners against whom to make a search. So, a
purchaser of a leasehold estate will be bound by charges registered against the
name of the former owner of the leasehold estate and by charges registered
against the names of the owners of the freehold estate out of which the lease is
carved. This is so even though a leaseholder has no right to investigate their



landlord’s title,** and hence has no way of discovering the names of the
freeholders against which to search. According to White v. Bijou Mansions
(1938), this is the clear effect of section 198(1) of the LPA 1925, even though
section 44(5) of the LPA 1925 would seem to say that a tenant in such
circumstances is not fixed with notice of the relevant charge! Likewise, a
purchaser of unregistered land has no right to view title documents that exist
behind the root of title. Yet, root of title is only 15 years, so a purchaser may
well be bound by charges registered against names that appear in a conveyance
made more than 15 years before the date of the transaction under consideration.
These names are potentially undiscoverable — the purchaser having no right of
access to them — but the registered land charge is binding (section 198 of the
LPA 1925). To meet this particular problem (which was exacerbated when root
of title was reduced to 15 years instead of 30, in 1970), section 25(1) of the LPA
1969 provides that a purchaser may obtain compensation for being bound by a
registered land charge hidden behind the root of title if:

1 the transaction causing loss takes place on or after 1 January 1970;* and
the purchaser had no actual (i.e. real) knowledge of the hidden charge; and

3 the charge is registered against the name of an estate owner that is not
revealed in any of the documents of title.

Clearly, this provision for statutory compensation is essential, given the prospect
that a purchaser might be bound by a land charge hidden behind the root of title.
It is, of necessity, a compromise and demonstrates clearly the inadequacies of

the land charge system of registration.*®

3.6.3 The consequences of failing to register a registrable land
charge

As the paramount policy of the LCA 1972 is to protect both the purchaser of
land and the owners of any third-party rights in that land (by bringing a measure
of certainty to dealings with unregistered land), it is not surprising that there is a
heavy penalty for failure to register a registrable interest. The fundamental point
is that, while failure to register a land charge does not affect its validity as
between the parties that created it,*’” nevertheless such failure destroys its
validity against any future purchasers of the land. In simple terms, if a person
purchases land over which there exists a registrable, but unregistered, land



charge, that purchaser and all subsequent transferees are not bound by the
charge. Lack of registration equals voidness even if the purchaser actually knew
of the charge — see section 199 of the LPA 1925, as illustrated in the clearest
terms by Midland Bank v. Green (1981). In that case, the sale and purchase was
between husband (the original estate owner) and wife (the purchaser) for a sum
considerably less than the true market value and was carried out precisely to
defeat an unregistered land charge granted to their son. In a judgment that
upholds the integrity of the land charge registration system to the utmost degree,
the House of Lords confirmed that it was not fraud to take deliberate advantage
of the system by selling the land in order to defeat an unregistered right (there
was no obligation of good faith), and that provided that the consideration paid
was ‘money or money’s worth’, it did not matter that it was less than the true
value of the land.

However, this simple statement of principle hides much detail and, in fact, the
precise circumstances in which an unregistered land charge is void depends on
the particular class of land charge and the status of the person who takes a
transfer of the land burdened by the charge. After all, we should not forget that a
central aim of the land charge system is to protect ‘purchasers’ and so we must
consider also whether the ‘voidness’ rule applies in equal measure to persons
who come into possession of the land without being purchasers. Finally, and by
way of exception, we should also note there are some special circumstances in
which an unregistered land charge may be upheld against a purchaser or other
transferee for reasons not connected to the principles of land charge registration.
The rules are not complicated, and are discussed in detail below.

3.6.4 The voidness rule

In order to determine precisely the consequences of a failure to register a
registrable land charge, we must consider the precise type of land charge in issue
and the nature of the transferee of the burdened land who is seeking to avoid
enforcement of the land charge. This is sometimes known as the ‘voidness rule’,
and may be expressed as follows.

1 A purchaser or transferee’s knowledge of the existence of a registrable, but
unregistered, land charge is generally irrelevant in determining whether it
binds him when he becomes the new owner of the burdened land — see
section 199 of the LPA 1925 as illustrated by Midland Bank v. Green
(1981).

2 Class A, B, C(i), C(ii), C(iii) and F land charges, if not registered, are void



against a purchaser of any interest in the land (i.e. a legal or equitable
estate) who gives valuable consideration (sections 4 and 17 of the LCA
1972). In other words, a person who buys an equitable or legal freehold or
leasehold, or who takes an equitable or legal mortgage, will obtain the land
free of these unregistered land charges if they gave ‘valuable
consideration’. Actual knowledge of the charge is irrelevant. Moreover, as
illustrated by Midland Bank v. Green, the consideration need only be
valuable; it need not be adequate.

Class C(iv) and D land charges, if not registered, are void against a
purchaser of a legal estate in the land who gives ‘money or money’s worth’
— section 4 of the LCA 1972 — as illustrated by Lloyds Bank v. Carrick

(1996), in which the defendant’s estate contract*® was held void against the

purchaser*® due to lack of registration. That the voidness rule for Class
C(iv) and D land charges operates only in favour of a purchaser of a legal
estate means that its effect is more limited than that applying to the other
classes. So, a purchaser of an equitable lease, or a bank lending money by
means of an equitable mortgage, remains bound by an unregistered Class

C(iv) and D land charge.”® There is also a difference between ‘valuable
consideration’ and ‘money or money’s worth’, the latter being slightly
narrower than the former. So, for example, a transfer of a legal estate in
land to a newly married couple ‘in consideration of marriage’ is valuable
consideration, but it is not ‘money or money’s worth’ and the purchasers
(the newly married couple) would still be bound by unregistered Class

C(iv) or D land charges, but not by those of other classes.”!

All land charges, even if unregistered, are valid against a transferee of the
land who is not a purchaser. This will include a recipient of the land by
way of gift, a devisee under a will (i.e. the beneficiary of a gift of land) and
an adverse possessor whether in the process of completing, or having
completed, the requisite period of adverse possession. In all of these cases,
the new estate owner will be bound by all pre-existing property rights,
whether registered or not, precisely because they are not purchasers.

All land charges, even if unregistered, will be valid against a purchaser
who has indulged in fraud. This is another example of the well-established
maxim that ‘equity will not permit a statute to be an instrument of fraud’
(i.e. the voidness rule of the LCA 1972). However, the really difficult
problem is to identify what constitutes ‘fraud’ for this purpose. Certainly,
the purchaser’s mere knowledge or notice of the unregistered charge does

not constitute ‘fraud’ on his part,>” but neither does such knowledge even if



coupled with a deliberate sale to a purchaser at an absurdly low price for the
express purpose of defeating the unregistered interest as in Midland Bank v.
Green (1981). As already noted, in Green, a father granted his son an
option to purchase a farm. This was an estate contract and should have been
registered as a Class C(iv) land charge. It was not registered. Subsequently,

the father sold the farm to the mother for £500°° deliberately to defeat the
unregistered option. Nevertheless, as was made clear by the House of
Lords, it is not a fraud to take advantage of one’s legitimate rights, even if it
seems that there has been some element of ‘bad faith’. Consequently, given
that the mother was a purchaser of a legal estate for money or money’s
worth, the unregistered option was not enforceable against the land. In sum
then, the courts have taken a strict line with the enforceability of land
charges and have not been prepared to permit the ‘fraud exception’ to make
large inroads into the voidness rule. Undoubtedly, this has much to do with
the powerful decision of the House of Lords in Midland Bank v. Green
(1981), in which there is a clear preference for the certainty of the register
over the apparent ‘justice’ of the individual case. Indeed, although in Green
the owner of the option had recourse to other remedies (e.g. suing the
solicitor who negligently failed to register the option), the case illustrates
that more is needed to trigger the fraud exception than simply that the
person who granted the land charge has then attempted to defeat it. Perhaps
the result would have been different if, say, the father had assured his son
that the option did not require registration and then had sold the land to his
wife. This might have generated an ‘estoppel’ capable of affecting the
mother.

All land charges, even if unregistered, will be valid against a purchaser
who is estopped from denying their validity through proprietary estoppel.
Although it is likely to be rare in practice, if a purchaser of an unregistered
title has promised to give effect to an unregistered land charge or has led
the person seeking to enforce the charge to believe that it is enforceable,
and this has been relied upon by the person entitled to the benefit of the
land charge to their detriment, the purchaser will not then be able to plead
statutory voidness against that person. He will be held to the promise or
agreement, although subsequent purchasers from him may not. In such
cases, the purchaser making the assurance is ‘estopped’ from denying the

enforceability of the land charge against them>* and the estoppel allows the

otherwise unenforceable property right to be enforced.”® For example, in
the Green case, if the mother (the purchaser) had promised that she would



give effect to the unregistered option, she may have been bound by an

estoppel to give effect to it even though it was unregistered.”® In fact, the
case that many regard as the origin of the modern law of estoppel — Taylors
Fashions v. Liverpool Victoria Trustees (1979) — concerned unregistered
Class C(iv) land charges and whether they were enforceable despite lack of
registration (see Chapter 9). Once again, however, this must be a very
narrow exception to the voidness rule, and one that will be rare in practice:
in Taylors Fashions, one unregistered land charge was held enforceable
through estoppel and the other not.

3.6.5 Other registers under the Land Charges Act 1972

In addition to the land charges register itself, there are four other registers of
matters affecting unregistered land regulated by the LCA 1972. These are the
register of annuities, the register of deeds of arrangement, the register of writs
and orders affecting land and the register of pending actions. These four
additional registers contain information relating to rights, remedies and related
interests affecting land that are not the typical third-party interests registrable
under the LCA 1972. The register of pending actions is used for the registration
of disputes pending in court relating to title to land or to the existence of a
proprietary interest. For example, a dispute concerning the existence of easement
or whether an estate contract was validly made may be registered here, but it
does not allow registration of disputes concerning simply the payment of money
even if connected with land, rather than disputes about rights in land (Zeckler v.
Kylun Ltd (2015)). Registration ensures that any subsequent purchaser of the
land is given notice of the dispute affecting his land. Similarly, the register of
writs and orders affecting land contains details of any order or writ issued by a
court affecting land, such as a charging order securing a debt on the debtor’s
land, and, if registered, are binding on all persons. The register of annuities
contains details of certain pre-1926 annuities that do not fall within Class E land
charges, and the register of deeds of arrangements records deeds executed by a
bankrupt in settlement with creditors. Again, registration ensures their validity
against future purchasers of the land.

The land charges register and the four other registers operating under the LCA
1972 are administered centrally by the Land Charges Department of HM Land
Registry, although this should not be confused with title registration proper. In
addition, there are registers of land held by district councils and other local
authorities that record ‘local land charges’. These have nothing to do with land
charges under the LCA 1972. In fact, ‘local land charges’ are registered against



the land itself and concern charges on land or matters affecting land that may
have been recorded by a local authority in pursuit of its statutory responsibilities,
such as planning matters. They are discussed here because some categories of
land charge proper are defined to exclude ‘local land charges’. In fact, local land
charges operate in unregistered and registered land in exactly the same way: a
prospective purchaser of land will make a search of the local land charges
register (currently held by the relevant local authority but soon to be
administered by HM Land Registry) prior to concluding the contract of sale.
This will inform him or her of any matters that may affect adversely the use to
which he or she proposes to put the land and may reveal obligations or risks (e.g.
of a nearby building development or planned road) affecting the land. As may be
imagined, local land charges are very important in practice, and their discovery
has ruined many a prospective sale.



3.7 Overreachable Rights

The second category of equitable rights operating in unregistered land concerns
those that are subject to the process of overreaching. These are those equitable
rights that are excluded from the category of land charges (i.e. they cannot be
registered) because a properly conducted overreaching transaction will sweep
the interests off the land and cause them to take effect in the monies paid by a
purchaser for that land. Overreaching occurs in unregistered land in precisely the
same circumstances as in registered land. To recap briefly, overreaching will
occur when:

1 The equitable right is capable of being overreached. These are equitable co-

ownership rights existing behind a trust of land®” or behind a strict
settlement (section 2 of the LPA 1925).

2 The sale is made by those persons and in those circumstances that are
capable of effecting an overreaching transaction (section 2(1) of the LPA
1925). These circumstances are four in number, although the first is the one
most frequently encountered:

(i) the transaction is made by at least two trustees of land (or a trust

corporation) under a trust of land;*® or

(ii) the transaction is made under the provisions of the SLA 1925
relating to the operation of strict settlements; or

(iii)  the transaction is made by a mortgagee or personal representative in
exercise of their paramount powers; or

(iv)  the transaction is made under order of the court: for example,
section 14 of the TOLATA 1996.

As with registered land, it is only if both of these general requirements are met
that overreaching can occur and the equitable right can then be translated into
the purchase money paid for the land. However, what is important to understand
for present purposes is that these overreachable equitable rights are not capable
of registration under the LCA 1972 (section 2(4)(iii) of the LCA 1972) and so
the ‘owner’ of such an interest cannot obtain protection through the system of
land charge registration just described. The reason for this is clear enough. The
protection for these equitable proprietary rights is meant to be found in the fact
that, on overreaching, they will take effect in the purchase money paid by the
purchaser. In theory, they are not lost, but transformed into cash in a sum



equivalent to the share that the equitable owner held in the property.>°

Given then that these equitable rights are not capable of registration as land
charges, is it true to say that they are nevertheless ‘guaranteed’ or vindicated by
the overreaching machinery? It would seem not. First, and obviously, it may
well be that the equitable owners do not want a cash equivalent for their interest
in the land but would prefer to remain in physical possession. Overreaching
deliberately prevents this. Second, as we have seen in relation to registered land,
State Bank of India v. Sood (1997) decides that in some circumstances no
purchase money need actually be paid to the trustees (i.e. the legal owners) to
overreach the equitable interests. Thus, in Sood, overreaching still occurred even
though the legal owners mortgaged the property to secure future borrowings and
did not receive an immediate payment of a lump sum. Obviously, while this
decision may well be convenient for purchasers — because overreaching still
operates to protect them — it offers no comfort or protection to the equitable
owner because no lump sum of money is in fact paid in which his or her interest
could have taken effect. Third, as we have seen, before overreaching can occur,
certain conditions must be established: for example, the paramount requirement
that there must be a sale by at least two trustees/legal owners (or a trust
corporation). If these formalities are not observed — because there may, in fact,

be only one trustee®® — the equitable rights are not overreached and the purchaser
does not take the land automatically free of them. In such cases, we must still
determine whether the purchaser might otherwise take free of the interest, but we
cannot employ the LCA 1972 because such rights are not registrable as land
charges. Consequently, in unregistered land we are thrown back on the old
doctrine of notice and a purchaser who fails to overreach will be bound by these

equitable interests if he has ‘notice’ of them.®! This is unsatisfactory for both
purchaser and equitable right-holder and is discussed fully in Chapter 4. For
now, the two important points are: first, that certain equitable rights — those
existing behind trusts of land — cannot be registered as land charges because they
are susceptible to overreaching and overreaching will occur whenever the
statutory formalities are complied with, even if no purchase money is actually
paid; and, second, if these equitable rights are not overreached, their effect on a
purchaser is determined by the old doctrine of notice.



3.8 A Residual Class of Equitable Interests in
Unregistered Conveyancing

So far we have considered three different types of third-party right over
unregistered land: legal rights; rights capable of registration as land charges
under the LCA 1972; and rights capable of being overreached. In essence, this
tripartite scheme was intended to encapsulate the totality of third-party rights in
unregistered conveyancing, with only minor exceptions. However, in the same
way that land law in this country had developed up to 1926, it has continued to
develop since the 1925 legislation, and it is now clear that there is a fourth
category of third-party equitable rights that does not fit into this neat scheme.
Some of the rights within this category were excluded deliberately from the
tripartite pattern just described, being minor exceptions made for policy reasons.
Others are new rights, developed since 1 January 1926. However, whatever the
reason for their exclusion from the tripartite system, the fundamental rule
governing their effect on unregistered land is clear. When a purchaser buys land
over which there is alleged to be an equitable right that is neither registrable as a
land charge nor overreachable, that equitable right is binding on the purchaser if
he has actual, constructive or imputed notice of it. In other words, the ability of
these rights (being equitable) to bind a purchaser of unregistered land depends
on the historical doctrine of notice, and this is the one significant situation in
which the doctrine is still relevant in modern land law. The following are the
equitable rights that fall into this residual category.

1 Equitable co-ownership interests behind a trust of land and equitable
successive interests under a SLA settlement — section 2(4)(iii) of the LCA

1972 — but only when there is no overreaching.®> As noted in section 3.7
above, these equitable rights were deliberately omitted from the land
charges system because it was believed most would actually be
overreached. However, as we now know, it is not always true that they are.
When they are not overreached, their effect on a purchaser is to be judged
by the doctrine of notice.

2 Pre-1926 restrictive covenants and easements are also deliberately excluded
from the LCA (section 2(5)(ii) and (iii) of the LCA 1972). These interests
are excluded for the entirely practical reason that it would be very difficult
to ensure their registration given that they were created before the entry into
force of the land charges legislation.



Equitable mortgages protected by deposit of title deeds are excluded
because absence of the title deeds will always be notice to an intending
purchaser of the land of the existence of such a powerful adverse right.
Hence, they do not need protection by reason of registration. Note,
however, it is now the case that deposit of title deeds alone cannot actually
create an equitable mortgage because such a mortgage does not spring from

a written contract as required by section 2 of the LP(MP)A 1989.5
Consequently, no new equitable mortgages of this type can come into
existence.

Pre-1926 Class B and C land charges (because they pre-date the
legislation), until they are conveyed into different ownership when they
must be registered (because their conveyance is an opportune time to
register) (section 4(7) of the LCA 1972).

Restrictive covenants between a lessor and lessee relating to the land held
under the lease (section 2(5)(ii) of the LCA 1972). Such covenants have no
need to be registered because there is a web of independent rules
determining the effect of leasehold covenants on persons who were not the
original landlord and tenant. These rules are discussed fully in Chapter 6.
Restrictive covenants between a lessor and lessee relating to land that is not
part of the land leased: that is, where the covenant is found in a lease but
relates to other land, such as other land held by the landlord in the vicinity.
These covenants are also outside the land charge registration system
(because they are between lessor and lessee — section 2(5)(ii) of the LCA
1972, as above) but, because they do not relate to the land that is the subject
matter of the lease, they cannot be enforced under the leasehold covenant
rules. Thus, they bind purchasers of the relevant land through the doctrine

of notice.%

A landlord’s ‘right of re-entry’ in an equitable lease, as explained in Shiloh
Spinners v. Harding (1973). This right, which permits a landlord to re-enter
the land and terminate (forfeit) the lease when a covenant is broken, will be
equitable when it is expressly or impliedly included as a term in an
equitable lease. It falls outside all of the classes of land charge because of
the plain words of section 2 of the LCA 1972. Consequently, it is
enforceable against subsequent purchasers of the equitable lease, or an
interest in it (e.g. a subtenancy) through the doctrine of notice.

A tenant’s right to enter the property and remove ‘tenant’s fixtures’ at the
end of an equitable lease, as explained in Poster v. Slough Lane Estates
(1969). Once again, this interest falls outside the strict definition of the
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LCA 1972 and so its validity against purchasers of the burdened land must
depend on the doctrine of notice. It is a right that permits a tenant of an
equitable lease to re-enter the leasehold land after the lease has ended in
order to remove certain items (‘tenant’s fixtures’) from the land.

Interests acquired through proprietary estoppel, as illustrated by Ives v.
High (1967). These powerful interests are generated through the operation
of the doctrine of proprietary estoppel and so arise informally by reason of
interaction between the landowner and the person claiming the right. They
appear to be non-registrable as land charges even if (as in Ives itself) the
interest created is similar to a class of land charge, such as an equitable
easement. The point is, however, that these rights derive from pure equity
and their mode of creation is such that their owner may not be aware that
they actually have an interest until the land over which they exist is sold to
a purchaser. This would, of course, be too late to register and so the Ives
decision is policy-driven. It is likely that all interests generated by
proprietary estoppel are non-registrable as land charges, at least on the
occasion of a sale of the land over which they exist to the first purchaser
after they have been generated. Subsequent to that, the existence of the
interest will be known and the owner of the estoppel interest might be
required to register it if it is to be preserved should a further sale take place.
However, this has not been settled — and now may never be, given the
diminishing frequency of unregistered conveyancing.

A ‘charging order’®® made under the Charging Orders Act 1979 over the
interest of an equitable owner of property is apparently not registrable in the
register of writs and orders affecting land, because such an equitable
interest (over which the charge is made) is regarded not an interest in land,
but merely an interest in the proceeds of sale of land, as explained in Perry
v. Phoenix Assurance (1988). Such an order would, apparently, only bind a
subsequent purchaser of a legal estate by reason of the doctrine of notice.
This is a consequence of an application (some would say misapplication) of
the doctrine of conversion, rather than an inherent problem with the system
of land charges. However, the abolition of the doctrine of conversion by
TOLATA 1996 appears not to reverse Perry because the LCA 1972 is
amended by TOLATA to provide that no writ or order ‘affecting an interest
under a trust of land’ may be registered under its provisions (Schedule 3,
section 12(3) of TOLATA 1996).



3.9 Inherent Problems in the System of
Unregistered Land

Throughout the analysis presented above, reference has been made both to the
nature of the system of unregistered land and to the machinery for the
registration of land charges. Some of the problems and difficulties that surround
the operation of unregistered land are inherent in the system itself, and some
have emerged because of legal, social and economic developments in the years
after 1925. The more important points are reiterated below.

First, the system of the registration of land charges is incomplete, in that some
equitable rights are non-registrable. This means that the old doctrine of notice
still has a part to play, albeit of rapidly diminishing importance since first
registration of title became compulsory. Nevertheless, it is a serious criticism
that a system that was intended to bring certainty to dealings with land was
unable to do away with the vagaries of the doctrine of notice.

Second, the land charges register is a name-based register, and this brings
several problems, of varying importance.

1 The use of wrong names or incorrect versions of names, both in the
registration of a land charge and in a search of the register, causes obvious
problems, as charges are not properly protected and a purchaser may obtain
a search certificate on which he cannot rely safely.

2 Long-lived land charges may be registered against names which the
purchaser cannot discover and cannot, therefore, search against, as where a
purchaser of a lease cannot discover the names of previous freeholders and,
more importantly, where names are hidden behind the 15 year root of title.

3 Land charges must be registered against the name of the estate owner of the
land that is intended to be bound; thus, sub-purchasers in a chain of
uncompleted transactions may register against the wrong person.

Third, the official search certificate is conclusive, rather than the register itself.
Consequently, in the event that the registry fails to carry out an accurate search,
a properly registered land charge may be lost. The remedy for the person
prejudiced by this error may lie in the law of tort against the registry, but this has
not been fully tested.

Fourth, some would question whether the absolute voidness of an unregistered



land charge is justifiable, especially where the purchaser has full knowledge of
the unregistered charge and acts deliberately to defeat it, as in Midland Bank v.
Green (1981). However, the LCA 1972 is neutral as to ‘fault’ and is premised on
the paramount need for certainty, even at the expense of those who might be
thought to have a deserving case. Although the steady demise of unregistered
conveyancing makes the matter less pressing, there has been much debate about
whether the LCA 1972 should be applied as vigorously as it was in Green, or
whether the purchaser’s ‘actual’ state of mind should be as important as the
registration requirement.

Fifth, the LCA 1972 does not protect the rights of persons in actual occupation
of the land; rather, the position is that if a person has a proprietary right over
another person’s land, that right will be binding if it is either legal or registered
as a land charge, or occasionally protected through the doctrine of notice. If,
however, a right is registrable, but not registered, then the right is lost and the
owner cannot rely on the fact that they are occupying the property. For example,
in Hollington Bros v. Rhodes (1951), equitable tenants had not registered their
equitable lease as a Class C(iv) land charge and so it was void against a
purchaser, irrespective of their occupation of the land. Again, in Lloyds Bank v.
Carrick (1996), the occupier also was held to have rights under a Class C(iv)
land charge that were void through lack of registration. Yet, in both cases, if this
had been land of registered title under the LRA 2002, the interests would have
been protected as ‘unregistered interests which override’ within paragraph 2 of
Schedules 1 or 3 through the right-holders’ ‘actual occupation’ of the burdened

land.®® This is a serious defect in the system of unregistered conveyancing and
means that the continuing validity of a person’s rights might actually turn on the
chance of whether the land is of registered title or not. Such a disparity in the
systems is not justifiable and there is evidence to suggest that it was not
intentional, caused possibly by accidental omission of a provision protecting
occupiers of unregistered land when the land charges legislation was
consolidated in the original LCA 1925.



3.10 A Comparison with Registered Land

The regimes operated by the LCA 1972 and the LRA 2002 are intended to
achieve broadly similar objectives, albeit that the latter is far more wide-ranging
than the former. In essence, both of these systems are intended to bring stability
to the system of conveyancing in England and Wales by protecting purchasers of
land and owners of rights over that land. The following points highlight the
different methods used to achieve these goals.

1

In registered land, nearly all titles to land are recorded on a register with a
searchable, unique title number. The registered title is guaranteed by the
State. In unregistered land, a purchaser must rely on the title deeds and has
to investigate the title in order to secure a proper root of title. The title is not
guaranteed by the State.

In registered land, third-party rights are protected through registration
against the title by means of a Notice or under the provisions relating to
interests which override (Schedules 1 and 3 of the LRA 2002). Of especial
importance is the protection given to the rights of persons in actual
occupation within paragraph 2 of the Schedules. In unregistered land, ‘legal
rights bind the whole world’ and equitable third-party rights are protected
through a flawed ‘name-based’ system of land charge registration, or, even
worse, by reliance on the old doctrine of notice. In both systems,
overreaching is available, but not always possible.

In registered land, an owner of an equitable right need not always register
his right by means of a Notice (although the LRA 2002 very much
encourages such registration) but can sometimes fall back on the protection
provided by interests which override, especially through the ‘actual
occupation’ provisions. Although this compromises the integrity of the
register, and poses problems for purchasers, it serves an important social
purpose. In unregistered land, there is no protection for the rights of people
in actual occupation.

In registered land, the methods of protecting an interest on the register
under the LRA 2002 are relatively straightforward and uncomplicated. Such
registration is also very effective in guaranteeing the validity of the right
against the burdened land. In unregistered land, the name-based system can
cause considerable problems.

In registered land, an interest that is not protected through registration (not



being an overriding interest) loses its priority in favour of a purchaser of the
registered title (sections 29 and 30 of the LRA 2002). The meaning of this
is not entirely clear, but clearly the unprotected right is not ‘void’ for all
purposes. The voidness rule in unregistered land is spelt out clearly and has
been applied with considerable vigour by the courts.

In registered land, it is the register that is conclusive, not any search thereof.
In unregistered land, the search certificate is conclusive, even if it contains
an error.

In registered land governed by the LRA 2002, it will be very rare for an
adverse possessor to gain title to another’s land, although it is still

possible.®” In unregistered land, it remains very possible for the title owner
to lose their estate by reason of a successful claim of adverse possession.



3.11 Chapter Summary

3.11.1 Unregistered land and unregistered conveyancing

‘Unregistered land’ is land to which title is not recorded in an official register.
“Title’ is found in the title deeds and related documents held by the estate owner
(or their mortgagee). The purchaser will identify a good ‘root of title’ by
examining the deeds and the land before completing the purchase.

3.11.2 The basic rules of unregistered conveyancing

A purchaser of unregistered land may be subject to another person’s proprietary
rights over the land, such as another person’s lease or a neighbour’s easement. In
order to determine the precise effect of another person’s proprietary rights
against a transferee of the land, the following principles apply.

1

Legal rights bind the whole world, so ensuring that any legal estates or
interests affecting the land are binding on all transferees. These legal rights
may well have been obvious from inspection of the title deeds or the land
itself. The exception is the puisne mortgage, a legal interest that is a land
charge (see below).

Equitable rights fall into three categories.

(1)

(ii)

Land charges (being defined in six classes in the LCA 1972) must
be registered against the name of the estate owner of the land that is
to be bound at the time of the right’s creation. If registered, they are
binding on a prospective purchaser of the land, even if ‘hidden’
from that purchaser. If they are not registered, they are void against
a purchaser of a legal estate, or a purchaser of any interest,
depending on the category of land charge. This rule of voidness is
strictly applied. The land charges system suffers from many defects,
not least that it is name-based. It also fails to protect the rights of
those in occupation of the land, even though this protection may be
available in registered land. Unregistered land charges remain
binding on a person who is not a purchaser, such as a person who
inherits the land or receives it as a gift.

Overreachable rights, such as co-ownership rights, are not



registrable as land charges. The idea is that these will take effect in
the money paid by a purchaser: they will be swept off the title by
overreaching. The same conditions for overreaching apply in
unregistered land as in registered land and the same difficulties
exist.

(iii)  Equitable interests protected by the doctrine of notice, being a
residual category of rights that were either deliberately or
accidentally excluded from the land charges system. The most
important are the equitable right of co-ownership when
overreaching is not possible and rights generated by proprietary
estoppel. Whether a transferee is bound by any of these rights
depends on the doctrine of notice with all its vagaries.

3.11.3 Inherent problems in the system of unregistered land

Some of the problems and difficulties that surround the operation of unregistered
land are inherent in the system itself and some have emerged because of legal,
social and economic developments in the years since 1925.

The system of the registration of land charges is incomplete, in that some
equitable rights are non-registrable. This means that the old doctrine of
notice still has a part to play.

The land charges register is a name-based register and this brings several
problems of varying importance — for example: the use of wrong names or
incorrect versions of names both in the registration of a land charge and in a
search of the register; land charges may be registered against names that the
purchaser cannot discover and cannot search against; and sub-purchasers in
a chain of uncompleted transactions may register against the wrong person.
The official search certificate is conclusive; thus, in the event that the
registry fails to carry out an accurate search, a properly registered charge
may be lost.

Some would question whether the absolute voidness of an unregistered
charge is justifiable, especially where the purchaser has full knowledge of
the charge and acts deliberately to defeat it.

The LCA 1972 does not protect the rights of persons in actual occupation of
the land.

3.11.4 A comparison with registered land



In registered land, title to land is officially recorded and guaranteed,
whereas, in unregistered land, a purchaser must make his own investigation
based on the title deeds.

In registered land, third-party rights are protected through registration or
under the provisions relating to overriding interests. In unregistered land,
legal rights are safe, but equitable third-party rights are protected through a
flawed ‘name-based’ system of land charge registration or by reliance on
the old doctrine of notice. In both systems, overreaching is available.

In registered land, an owner of an equitable right may be able to fall back
on the protection provided by overriding interests, especially through
discoverable ‘actual occupation’ of the relevant land. In unregistered land,
there is no protection for the rights of persons in actual occupation.

In registered land, the LRA 2002 expresses the effect of non-registration in
terms of loss of priority, not voidness. It is not entirely clear what
consequences this has. In unregistered land, the voidness rule is clear and is
applied strictly.

In registered land, it is the register that is conclusive, not the search
certificate. In unregistered land, the search is conclusive.

In registered land under the LRA 2002, successful adverse possession will
be rare. In unregistered land, it remains a viable way of obtaining a title.
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Very roughly, in England and Wales, 25 per cent of land by area and 12 per cent by number of titles
remain unregistered. This will be either land held by private individuals where there has been no
dealing with the land for many years or, more likely, land held by institutions such as universities,
churches, local authorities and the Crown as these bodies tend to exist indefinitely and only
infrequently transfer or sell their land. It includes large areas of coastal foreshore, waterways and
uninhabited countryside held by the Crown that are unlikely ever to change ownership. However,
under the LRA 2002, the Crown may now grant itself a fee simple estate that it can register (section
79) and many local authorities are voluntarily registering their titles under special fee arrangements
with HM Land Registry. Aside from many other benefits, one great advantage for local authorities who
have to keep track of large property portfolios is that land registered under the LRA 2002 is protected
to a very considerable extent from a claim of adverse possession (squatting) — see Chapter 11.

At one time, it could have been argued that the registered land system and the unregistered land system
were simply different methods of conveying land and that they shared the same substantive content.
However, as time marched away from 1925, it became clear that the principles applicable in the
unregistered land system and those applicable to registered land were diverging. It is now a basic
premise of the LRA 2002 that land of registered title should not be seen simply as a version of land of
unregistered title. Rather, it is that different substantive principles may apply to each, especially in
relation to security and transmissibility of title. Thus, the better view now is that land of registered title
is of a fundamentally different character from that of unregistered title. For example, section 58 of the
LRA 2002 ensures the conclusiveness of the register of title irrespective of defects that would mar a
title in unregistered land, e.g. Walker v. Burton (2013) and Swift 1st v. Chief Land Registrar (2015).
Similarly, the law of adverse possession now operates differently in each system.

It was, however, popular with lawyers, but possibly only because it was familiar. Anecdotally, it is said
that nearly 40 per cent of solicitors engaged in conveyancing retired before or soon after 1 January
1926 rather than learn the ‘new’ system of registered title.

The LPA 1925 applies equally to unregistered land and was supplemented originally by the LCA 1925.
The latter has been replaced by the LCA 1972.

For example, by encouraging voluntary first registration of unregistered titles through reduced fees and
emphasising the relative immunity of registered land from claims of adverse possession.

For example, is anyone else in possession of some of the land or are there any boundary issues?
Contrast this with registered land, where title is guaranteed by entry on the register and is conclusive
(section 58 of the LRA 2002).

Which may arise, for example, where the proper formalities for the creation of a legal lease have not
been observed.

This list is illustrative, not exhaustive.

Previously the LCA 1925.

If the current landowner is the grantor of the interest, he is, of course, bound by his grant, irrespective
of the proprietary quality of the interest.

For an example, see Barclays Bank v. Buhr (2001).

Plus the legal puisne mortgage.

Remembering, of course, that ‘registration’ does not mean registration under the LRA 2002. This is
not registered land.

But the interest would remain valid against a non-purchaser of the land, even if unregistered, such as
the recipient of a gift, or beneficiary under a will or an adverse possessor.

Of course, it plays no part at all in registered land.
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As we shall see, SLA settlements are rare, and since January 1997 no new settlements can be created.
Thus, the majority of overreachable rights arise under the ‘trust of land’ governed by the TOLATA
1996. See Chapter 4.

Note, however, that because of the effect of the LRA 2002, the substantive principles of registered land
and unregistered land are diverging, even in relation to titles.

Or held by the lender if there is a mortgage.

The same is true if a long lease is granted out of unregistered title.

Others include the transfer of a legal lease with more than seven years left to run, the new grant of a
legal lease of more than seven years and a mortgage of the title (section 4 of the LRA 2002).

Section 23 of the LPA 1969. See also the reforms to the law of co-ownership whereby the maximum
number of legal co-owners is limited to four, who must be joint tenants (see Chapter 4).

Known as ‘local land charges’, and not to be confused with land charges proper under the LCA 1972.
It is only after exchange of contracts that the purchaser receives the abstract of title and only then that
the names of previous estate owners against whom to search are revealed.

It was a puisne mortgage (see section 3.6 below), this being the one legal interest that requires
registration under the LCA 1972.

Because the land charge remains binding on the purchaser should he proceed to buy (section 198(1) of
the LPA 1925) even though it could not have been discovered until after the contract for sale was
made.

It may be that the owner of the registered charge can seek damages from the registrar by suing in
negligence, as occurred in respect of the register of local land charges in Ministry of Housing and
Local Government v. Sharp (1970). However, this is not clear because section 10(6) of the LCA 1972
could be interpreted as preventing such a remedy.

See, for example, Re Rayleigh Weir Stadium (1954).

Consequently, the equitable estoppel easement in that case was not a registrable land charge under
either Class C(iii) or D(iii).

Thus, the Class cannot include those interests that could never be legal under section 1 of the LPA
1925.

Section 20(6) of the Landlord and Tenants (Covenants) Act 1995.

Chapter 6. See Dartstone v. Cleveland Petroleum (1969) for problems when such covenants affect
land other than the land that is subject to the lease. Being contained in a lease, they are not registrable
under the LCA 1972 but neither do they fall within the special regime applicable to leasehold
covenants.

For example, an easement attached to an equitable lease.

The reasoning was followed in Shiloh Spinners v. Harding (1973) in respect of an equitable right of re-
entry in a lease.

This replaces the former regime of the Matrimonial Homes Act 1983 and in most respects is identical.
Assuming they own a legal estate in the land (section 31(13) of the FLA 1996).

In practice, this would be the solicitor or licensed conveyancer that acted in the transaction that
generated the registrable right.

Standard Property Investment plc v. British Plastics Federation (1987).

In Oak, the correct name was Francis David Blackburn, but the search was made against Francis Davis
Blackburn and the purchaser was not protected by the search certificate. This reasoning was approved
in Horrill v. Cooper (2000).

Barrett v. Hilton Developments (1975).

In registered land, providing the subcontract is registered against the affected title, it is protected, even
if the first contract is not so registered, Rosefair v. Butler (2014).

It was an estate contract and should have been registered as a Class C(iv) land charge.

The seller was the father, the purchaser was the mother and the unregistered option belonged to the son
and daughter-in-law.
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Patman v. Harland (1881).

When a good root of title was reduced to 15 years.

That said, claims to compensation are very rare.

See above, Barclays Bank v. Buhr (2001).

It was a contract to purchase the remainder of a long lease.

Who was a mortgagee of the premises who had ‘purchased’ the estate by lending money.

In fact, although it is quite possible to come across persons who only purchase an equitable interest in
property, it should be noted that in the great majority of cases concerning the enforceability of Class
C(iv) and D land charges, the intending purchaser is a purchaser of a legal interest for money or
money’s worth.

As noted previously, however, the purchaser need not pay adequate ‘money or money’s worth’ to
escape unregistered Class C(iv) and D charges: Midland Bank v. Green (1981).

Hollington Bros v. Rhodes (1951).

It being worth nearer £40,000 at the then current values.

It is not clear how, if at all, this differs from the ‘fraud exception’ discussed above.

Taylor Fashions Ltd v. Liverpool Victoria Trustees (1982). Note Lyus v. Prowsa Developments (1982),
where the purchaser is, unusually, required to give effect to the unregistered land charge because he is
said to be subject to a constructive trust because of his personal, inequitable conduct. The existence of
such a trust is possible, but difficult to prove and rare: Groveholt Ltd v. Hughes (2012). See the
discussion in Chapter 9, section 9.3.7.

Assuming there has been detrimental reliance.

For example, as in City of London Building Society v. Flegg (1988), in which parents of one of a
married couple held an equitable interest in the property but the legal title was held by the married
couple jointly.

As in City of London Building Society v. Flegg.

For example, a 40 per cent share of ownership equals a 40 per cent share of net proceeds of sale.

See Chapter 4 and Williams & Glyn’s Bank v. Boland (1981).

See section 3.8 below.

Kingsnorth v. Tizard (1986).

United Bank of Kuwait v. Sahib (1995).

Dartstone Ltd v. Cleveland Petroleum Ltd (1969). The position is not affected by the LTCA 1995
because that Act annexes covenants to ‘the premises demised by the tenancy and of the reversion in
them’, not to land outside the lease (section 3(1)(a) of the LTCA 1995)), a view confirmed by Oceanic
Village v. United Attractions (1999).

That is, a charge over a debtor’s property enforcing a debt arising from a judgment of a court.

The same result would have been reached under the old LRA 1925, section 70(1)(g), which paragraphs
2 of Schedules 1 and 3 replaced.

For example, if the adverse possessor completed 12 years’ adverse possession before the entry into
force of the LRA 2002, or the registered proprietor does not object to the application by the squatter, or
one of the exceptions applies. See Chapter 11.
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Introduction

The law relating to co-ownership of land' forms a major part of most land law
syllabuses. More important than that, however, is the fact that this is one area of
land law that can have a powerful impact on the lives of everyone in England
and Wales. In simple terms, the law of co-ownership operates whenever two or
more people enjoy the rights of ownership of land at the same time, whether that

be freehold or leasehold land. The co-owners may be married,” civil partners,

unmarried partners, family members,* friends, neighbours or business partners,”
or stand in any other relationship to each other that we can think of. In other
words, ‘the law of co-ownership’ is a set of rules that governs dealings with
property that is owned simultaneously by more than one person. It is not
concerned specifically with the property law problems of married or unmarried
couples in family relationships. It is not a species of family law. Of course, many
of the problems that exist with co-owned property arise precisely because an
emotional relationship has broken down, or friends have fallen out, or a
mortgage cannot be paid. However, these are the causes of the problem and the
law of co-ownership is not designed specifically for these domestic eventualities.
It is important to remember the fundamental ‘property law’ nature of co-
ownership when considering the issues discussed below.

The law of co-ownership is a product of statute and the common law. The
LPA 1925 and the TOLATA 1996 are particularly important, with the latter
amending significantly the original 1925 legislative scheme. Moreover, social
and economic changes also have had a great impact on the frequency with which
co-ownership arises and the consequences it brings. It is no longer true that co-
ownership is limited to large, country estates or to land held for investment
purposes. Neither is it true that co-ownership can arise only on a deliberate
conveyance of land to two or more people. The implied creation of co-ownership
of land — or rather the acquisition of ownership rights by means other than a
formal conveyance — is a relatively common phenomenon and an even more
common claim. As we shall see, much of the law of co-ownership today
concerns the rights and responsibilities of the co-owners of the family home and
the way in which they interact with banks, building societies and other
purchasers. This change in the role of co-ownership — or, rather, this broadening
of the reach of the law on co-ownership away from purely commercial or
investment land — has generated significant changes to the scheme of co-
ownership as it was intended to operate originally under the 1925 property



legislation. These changes have been achieved both by statute (TOLATA 1996)
and by judicial development of the common law.

The law of co-ownership can be broken down into its various component
parts, at least for the purposes of exposition. There is, first, the nature of co-
ownership, and the types of co-ownership of land that may exist since 1 January
1926. Second, there is the statutory machinery that regulates the use and
enjoyment of co-owned land, and the all-important questions of why the 1925
legislation made the radical changes that it did, and why it was felt necessary to
amend these further in 1996. Third, there are those statutory and common law
rules governing the creation of co-ownership (the acquisition of property rights),
both when this is deliberate and where it arises informally from the potential co-
owners’ dealings with the property and each other. Fourth, there is the impact of
co-ownership on third parties, such as banks and building societies (which may
have lent money to finance the purchase of the property), and on purchasers and
other occupiers. Fifth, there are matters relating to the termination of co-
ownership, and the methods by which one form of co-ownership may replace
another.



4.1 The Nature and Types of Concurrent Co-
ownership

Concurrent co-ownership of property describes the simultaneous enjoyment of
land by two or more persons. It is important to remember that we are concerned
here with the simultaneous enjoyment of property: that is, enjoyment of the
rights of ownership by two or more persons at the same time. Successive
interests in land, whereby two or more people are entitled to the enjoyment of
land in succession to each other, are dealt with in Chapter 5. Before 1 January
1926, concurrent co-ownership of property could take a variety of forms, but co-
ownership since 1 January 1926 will either be by way of a joint tenancy or a
tenancy in common. At the outset, it is best to note that ‘tenancy’ here does not
mean a lease or a leasehold interest; rather, it is the description given to the type
of co-ownership enjoyed by the co-owners, whether they own freehold or
leasehold land.



4.2 Joint Tenancy

When land is owned by two or more people on the basis of a joint tenancy, each
co-owner is treated as being entitled to the whole of that land. There are no
distinct ‘shares’, and no single co-owner can claim any greater right over any
part of the land than another. As far as the rest of the world is concerned, the
land is treated as if it is owned by one person only and all of the ‘joint tenants’
participate in that one ownership. In practical terms, this means that when land is
subject to a joint tenancy, there is only one formal title to it and that title is
owned jointly by all of the joint tenants. So, if four students co-own legal title to
a house under a joint tenancy, it is not possible to say that they own one-quarter
each; they each own the whole. Moreover, if the land is registered, there will be
but one title registered at HM Land Registry under one title number, with each
co-owner registered as proprietor of that title in the proprietorship section of the
register. If the land is unregistered, there will be but one set of title deeds,
specifying the four owners. In essence, each joint tenant owns the total interest
in the land. This really is ‘co-ownership’, because there are no shares, no
partition of the land, but a right of ownership of the whole of the land enjoyed
simultaneously with all of the other owners. The nature of the joint tenancy as a
single title owned by more than one person is reflected in its legal attributes.
These attributes — discussed immediately below — are regarded as the touchstone
of a joint tenancy and the absence of any one is fatal to the existence of this form
of co-ownership.

4.2.1 The right of survivorship (the ius accrescendi)

By virtue of this principle, if one joint tenant dies during the existence of the

joint tenancy,® his interest in the joint tenancy (being his right to enjoy the whole
of the land and its cash value on sale) automatically accrues to the remaining
joint tenants. In fact, all that is happening is that the dead joint tenant drops out
of the joint tenancy and the remainder continue to enjoy their rights over the
whole land. The important practical point is, then, that when a joint tenant dies,
no formal conveyance or written document is needed to reflect the new status
quo. There is nothing to convey or transfer, so no conveyance or transfer is
needed.” Indeed, the right of survivorship takes precedence over any attempted
transfer on death: a person by his will cannot pass an interest under a joint
tenancy because that interest does not belong to the deceased. The interest of the



dead joint tenant accrues to the other joint tenants at the moment of death, so
there is nothing to be left to a beneficiary under the will, even if an attempt has
been made in the will explicitly to leave the deceased’s ‘share’ in the land to

someone else.® This means that a joint tenancy can either be very useful, as

where it avoids the need for formal documentation when a co-owner dies,’ or
very unfair, as where a co-owner dies and is unable to leave an interest in the
property to his family because it has accrued to the remaining joint tenants.

4.2.2 The four unities

Before a joint tenancy can exist, the ‘four unities’ must be present'® and it is the
presence (or absence) of these unities that enables us to distinguish a joint
tenancy from a tenancy in common.

1 The unity of possession means that each joint tenant is entitled to physical
possession of the whole of the land. Unity of possession means that there
can be no physical division of the land and no restriction on any joint
tenant’s use of each and every part of it. This includes the right to
participate fully in the fruits of possession, such as receipt of rents and
profits derived from the land. As we shall see, although unity of possession
must exist before a joint tenancy can exist, the practical effects of it have
been modified by statute so that, in some circumstances, one joint tenant
may be excluded from the land on terms and conditions (sections 12 and 13

of TOLATA 1996).!' As a matter of principle, this does not destroy the
unity of possession per se; rather, the court’s powers under sections 12 and
13 of TOLATA can be used to modify each co-owner’s entitlement to
occupy. A similar power exists in relation to family disputes under Part IV
of the FLA 1996 where the court is given the power to exclude certain
persons from the family home.

2 The unity of interest means that each joint tenant’s interest in the property
must be of the same extent, nature and duration. Thus, all must be joint
tenants of the freehold, or of the leasehold, and in remainder or possession
(as the case may be). Different qualities of right are inconsistent with the
nature of a joint tenancy as a single title, jointly owned.

3 The unity of title means that each joint tenant must derive their title (i.e.
ownership) from the same conveyancing documents. Note, however, that in
certain circumstances, estate owners may still have a joint tenancy even
though as a matter of formality they have each signed different documents.



A good example is where leaseholders may be treated as joint tenants
because this reflects the true nature of the agreement between all of the
parties despite signing separate agreements with their landlord. In
Antoniades v. Villiers (1990), an unmarried couple took a lease of a one-
bedroom flat and signed separate documents. In the circumstances, which
included the fact that the landlord had provided a double bed and there was
only one bedroom, the court took the view that it was absurd to regard these
two people as having separate and independent rights to the land. The
House of Lords decided that as a matter of law, the two joint tenants
derived their title from the same document, even though there was more
than one piece of paper. Any other conclusion would have been to uphold a
pretence. The matter must be one of substance, not of form. Of course, in
the normal course of events, the title will have been conveyed to the joint
tenants by the same document — as where a man and woman buy a new
house as the family home — but the simple fact that different documents
may have been signed by the potential co-owners does not automatically
mean that there is no unity of title and hence no joint tenancy.

The unity of time means that the interest of each joint tenant must arise at
the same time, as befitting their ownership of a single title. For example, if
a woman purchases a house in 2009 and in 2014, on the occasion of her
marriage, grants an equal share in the house to her husband, they cannot be
joint tenants: the interests of the co-owners arose at different times.'” The
same is true if, say, the interest of the man arises informally through some
act of the parties after the title has been conveyed to his partner.



4.3 Tenancy in Common

When two or more people own land under a tenancy in common, it is often said
that they have ‘undivided shares in land’. In other words, a tenant in common
can point to a precise share of ownership of the land (e.g. one-half, one-fifth,
one-quarter, etc.), even though the land at present is undivided and treated as a
single unit. The distinguishing feature of a tenancy in common is, then, that each
co-owner has a distinct and quantifiable share in the land. That does not mean,
however, that a particular tenant can physically demarcate a portion of the land
and claim it as his own. The land is still “‘undivided’, and the tenant in common
owns a quantifiable share in it, which can be realised if and when the property is
sold. To put it another way, there is ‘unity of possession’ with a tenancy in
common despite the fact that such a tenant can legitimately say that they own,
say, one-fifth of the land. So, following through the example, if four students co-
own the house in which they live under a tenancy in common, it will be possible
to say that they each own a defined share. This may be one-quarter each, but it is
perfectly possible that A owns one-third, B owns one-third and C and D own
one-sixth each. In fact, any combination of proportions of shared ownership is
possible with a tenancy in common. If the house were to be sold, then the actual
shares would take effect in the money paid by the purchaser, with each tenant in
common receiving a sum proportionate to their share in the land. Pending that,
however, the land is ‘undivided’, with each enjoying possession of the whole
irrespective of the size of their share.

Although none of the other four unities, apart from possession, must be
present for a tenancy in common to exist, it may well be that they are. For
example, it is likely that unity of time will exist if the co-ownership came into
existence from the moment the property was acquired. Importantly, the right of
survivorship does not apply to a tenancy in common, so that a co-owner under a
tenancy in common is perfectly able to leave his share on death or may
otherwise deal with it during his life. It is for this reason that a tenancy in
common is often preferred where the co-owners are not closely connected — the
absence of survivorship means that there is no risk that a person’s property can
accrue in error to his business partner instead of his family. Thus, to summarise,
with a tenancy in common:

1 there is an undivided share in land;
2 there is unity of possession;



3 no other unity must be present, although others may be;
4 there is no right of survivorship and so the share may be passed on in the
normal way on death or in writing during the co-owner’s life.

Finally, we should note that a tenancy in common may come about through the
‘severance’ of a joint tenancy. This is discussed in more detail below, but it
means that the parties to a joint tenancy may choose to terminate that form of co-
ownership during their lives and be governed instead by the regime of a tenancy
in common. This is more often than not driven by the desire to avoid the right of
survivorship, especially after relationship breakdown.



4.4 The Effect of the Law of Property Act 1925 and
the Trusts of Land and Appointment of Trustees Act
1996

It goes without saying that it is vital to distinguish between the existence of a
joint tenancy and a tenancy in common, not least because of the right of
survivorship. However, before we can examine in detail how that may be done,
it is necessary to consider the regime of co-ownership established by the LPA
1925 and the further changes made by TOLATA 1996. The ‘modern’ law of co-
ownership begins with the 1925 property legislation and those reforms help us to
understand how the law has evolved and why the current law operates as it does.
As will be seen, TOLATA 1996 did not change the basic principles of the LPA
1925 regarding co-owned land (and so the LPA 1925 must still be regarded as
the source statute), but it does make significant changes to the detail with effect

from 1 January 1997 when it entered into force.'® To recap then, the changes
made by the LPA 1925 were changes both in substance and procedure and were
part of the wider reforms designed to simplify all dealings with land to meet the
economic and social challenges of the twentieth century. TOLATA 1996 took
this further. The reasons for the 1925 reform are considered below, but
essentially they stem from a paramount policy of ensuring the free marketability
of co-owned land.

4.4.1 Before 1 January 1926

Before 1 January 1926, it was possible for a joint tenancy and a tenancy in
common to exist in both a legal and an equitable estate in land. So, if land was
conveyed ‘to A and B as tenants in common’, they would be tenants in common
of the legal title. Similarly, for a joint tenancy. Again, if land were conveyed ‘to
X and Y on trust for A and B as tenants in common’, A and B would be tenants
in common of the equitable title (in equity), with the legal title held by X and Y
(as either joint tenants or tenants in common as the case may be). So, if a
purchaser wished to buy the legal title of land that was co-owned, he would have
to have investigated either one title (joint tenancy) or all of the individual titles
of the various co-owners (tenancy in common). While this caused no great
hardship for a purchaser investigating the one title held by joint tenant legal
owners, if the land was co-owned under a tenancy in common, the complexity of



the transaction increased as the number of tenants in common increased. To
purchase from A and B as tenants in common was only two titles to investigate,
but to purchase from A, B, C and D was four, and so on.

4.4.2 From 1 January 1926

We have noted above that one change made by the LPA 1925 was to limit the
types of co-ownership to two: the joint tenancy and tenancy in common.
However, the Act also placed restrictions on the manner in which these forms of
co-ownership could come into existence — see sections 34 and 36 LPA 1925, as
amended by TOLATA 1996. The first and most significant point is that it has
been impossible, since 1 January 1926, to create a tenancy in common at law: a
tenancy in common of the legal title to land cannot exist (section 1(6) of the
LPA 1925). In consequence, only joint tenancies of the legal title are possible
and this is true irrespective of the words used when the land is transferred to the
co-owners and irrespective of their intentions. For example, no longer is it
possible to convey the legal title to land to A, B, C and D as tenants in common
because this must operate as a conveyance of the legal title to A, B, C and D as
joint tenants, even though the words are plain and the intentions clear. Note,
also, that this must mean that a joint tenancy of a legal title is ‘unseverable’ —
section 36(2) LPA 1925 — because it is impossible to turn it into a legal tenancy
in common.

Second, however, this joint tenancy of the legal title is of a special kind. The
persons to whom the legal title to the land is conveyed — the intended co-owners
of the legal estate — are trustees of the legal title under a statutorily imposed trust
of land (sections 34 and 36 of the LPA 1925). Thus, in every case of co-

ownership of the legal title of land,'* that legal title is held by joint tenant

trustees on a ‘trust of land’.'® This statutory trust is defined in the LPA 1925 and
TOLATA 1996, but essentially imposes on the trustees (the co-owners of the
legal estate) a duty to hold the land for the persons beneficially interested in the
land (i.e. the equitable owners) and for the purposes for which it was purchased,
to which end they are given various powers of management, including the power
of sale. So, given that, in the example above, the conveyance to A, B, C and D
operated as a conveyance to them as joint tenants of the legal title (irrespective
of the words used), A, B, C and D will hold this land as trustees on the
statutorily imposed trust of land for the ‘real’ owners. In this case, the ‘real
owners’ are, in fact, A, B, C and D themselves, also known as the ‘equitable
owners’. In other words, they are trustees for themselves! The reasons for this



apparently complicated machinery are discussed below.

Third, although the legal title to co-owned land must be held under a joint
tenancy, the equitable title (the real and valuable interest) may be held either as a
joint tenancy or as a tenancy in common. Which form of equitable co-ownership
exists will depend on the words used to create the co-ownership in the
conveyancing documents, the intentions of the parties and the surrounding
circumstances. Again, in our case, although A, B, C and D must be joint tenant
trustees of the legal title, in equity they may be either equitable joint tenants or
equitable tenants in common. In fact, in this example, they will be equitable
tenants in common because it is clear from the words used in the conveyance at
the time the land was acquired that this was the intended form of co-ownership.

To sum up then, all expressly created co-ownership operates behind a

mechanism whereby the formal legal title is held by joint tenant trustees'® on the
statutorily imposed trust of land. The real equitable interest takes effect behind
this trust and may be either a joint tenancy or a tenancy in common.
Furthermore, in many cases, the ‘trustees’ will be the same people as those who
share in the equitable co-ownership. So, if land is conveyed to a man (M) and
woman (W), this will operate as a conveyance to them as joint tenant trustees of
the legal title, holding on trust for themselves as either joint tenants or tenants in
common in equity, depending on the circumstances in which the property was
purchased. If, for example, the conveyance says ‘to M and W as tenants in
common’, they will still be joint tenants of the legal title, albeit tenants in
common of the equitable interest. The same would be true if the conveyance was
made to two men, two women or any combination. Indeed, the same result is
achieved irrespective of the number of intended co-owners, save that, by statute,
the number of legal joint tenant trustees is limited to four (section 34(2) of the
LPA 1925). The number of co-owners in equity is not limited, be they joint
tenants or tenants in common. Consequently, if the land is purported to be
conveyed to more than four people, it is the first four named in the conveyance
who become the joint tenant trustees of the land, with all five or six, and so on,
owning in equity as either joint tenants or tenants in common as the case may

be.!” The use of the trust is, therefore, a device to ensure that all legal title to co-
owned land is held under a joint tenancy, while also ensuring that in equity,
where the real interest lies, the co-owners can be either joint tenants or tenants in
common. In fact, in those cases — which will be many — in which the trustees are
exactly the same people as the beneficiaries, there is no significant consequence
to the use of the trust. When, however, the legal owners are different from the
equitable owners, the mandatory use of the trust can have important



consequences for all the parties.



4.5 The Distinction between Joint Tenancy and
Tenancy in Common in Practice: The Equitable
Interest

It follows from the fact that legal title to co-owned land must be held under
trusteeship, that the important issue is to determine the nature of the co-
ownership in equity for herein we find the valuable interest. The principles
applied here are generally long-established, with gradual development to reflect
changing social and economic times. Of course, as ever, there are no immutable
rules and each case must be decided on its own facts. The following are offered
as guidelines only and their influence will vary from case to case. Remember at
all times that we are now talking of the equitable interest only. A co-owned legal
estate must be held as joint tenancy.

1

If the unities of interest, title or time are absent, a joint tenancy in equity
cannot exist. In such a case, there must be a tenancy in common. For
example, if the interest of one co-owner arises later than the other — as
where a woman makes a successful claim by way of constructive or
resulting trust to a share in her lover’s property — the equitable interest will
be held by way of a tenancy in common. The interests arose at different
times. This is a very common way for an equitable tenancy in common to
come into existence and it is the inevitable outcome of widespread use of

the principles of constructive and resulting trusts.'®

If the original conveyance to the co-owners stipulates expressly that they
are ‘joint tenants’ or ‘tenants in common’ of the beneficial or equitable
interest, this is normally conclusive as to the nature of their co-ownership in
equity — Goodman v. Gallant (1986). So, if land is conveyed to ‘Rosie and
Jim as tenants in common beneficially’, they will be tenants in common in
equity as the conveyance is conclusive as to the nature of the equitable

ownership, irrespective of later events,'” and there is no room for the use of
resulting or constructive trusts — Pankhania v. Chandengra (2012). There
may be a very limited exception to this where there is clear
unconscionability so as to justify a departure from the express declaration
on grounds of proprietary estoppel (Clarke v. Meadus (2010)).2° In Roy v.
Roy (1996), a conveyance to P and D jointly was held conclusive between
them as to the existence of a joint tenancy, despite the fact that D had



contributed significantly more to the purchase and upkeep of the property
over the years, and that P had lived in the property for only a few months
just after it was purchased. We should be clear, however, to understand the
true scope of this rule. First, a written declaration’! of the nature of the
equitable interest is conclusive only for the parties to that declaration. So, in
the Roy case, if an imaginary third party (X) had made a claim to an interest
in the property, she would not have been bound by the conveyance to
accept a joint tenancy unless she had also been a party to the written
declaration. Second, the written declaration is conclusive only if valid under
the general law: that is, it can be attacked on the basis that it was procured
by fraud, misrepresentation, undue influence or any other vitiating factor.
Such a written declaration may be made at the time the property is acquired,
or later. Importantly, the Land Registry now provides an optional form —
Form JO — which may be sent in when a title is submitted for registration,
that expressly declares the beneficial interests.”” Third, as noted, it appears
that a valid written declaration may be departed from — and the shares and
type of equitable co-ownership varied — if the later conduct of one of the
parties amounts to an estoppel, so preventing them relying on the written
declaration, as in Meadus. However, this must not be viewed as an easy
route to undo a written declaration, and Meadus is one of the very few cases
where this has occurred. Fourth, it is clear from cases such as Carlton v.
Goodman (2002), McKenzie v. McKenzie (2003), Stack v. Dowden (2007)
and Jones v. Kernott (2011) that the parties are bound only when a
declaration refers clearly to the equitable interest. In these cases, there were
two legal owners who necessarily were joint tenant trustees but there was
no express declaration as to the equitable ownership. Thus, in Carlton and
McKenzie, when one of the legal co-owners claimed to be entitled to the
entirety of the equitable interest because effectively they had paid for the
property, the other joint tenant of the legal title resisted, claiming an
equitable share flowing from their legal ownership. The result, again in
both cases, was that the equitable ownership resided solely in one party —
the main provider of the purchase price — thus demonstrating that being a
legal owner under an expressly declared conveyance does not guarantee a
share of the equitable title.>> Likewise in Stack, although Ms Dowden and
Mr Stack were joint tenants of the legal title, Ms Dowden successfully
claimed a larger share of the equitable interest because the conveyance to
them said only that they were joint tenants in law and nothing about the
equitable title.”* Jones v. Kernott, in the Supreme Court, confirms this



approach. Thus, while in most cases ‘equity follows the law’, so that the
undeclared equitable title takes the same form as the legal joint tenancy (see
below), it is possible to adduce evidence to establish that it was the
common intention of the parties that the shares should be different from
this.”>

If ‘words of severance’ are used, then a tenancy in common will exist in
equity. Thus, a description of the share of each owner, or the creation of
unequal interests in different co-owners, will mean that a tenancy in
common must exist. A conveyance to ‘A and B, two-thirds to A’ will
necessarily create a tenancy in common in equity. The same is true of a
conveyance to ‘A and B, half each’, as this specifies a share. Note,
however, that if land is given ‘equally’ (as in ‘to A and B equally’), this can
mean either a joint tenancy or a tenancy in common, depending on whether
this means ‘half each’ or ‘jointly’, although in such cases the next
presumption will usually operate.

In the absence of an express declaration concerning the equitable interest or
words of severance, and if all of the four unities are present, there is a
presumption that ‘equity follows the law’. Consequently, because the legal
title must be a joint tenancy, in the absence of all other evidence, the
equitable title ‘follows the law’ and is deemed to be a joint tenancy also.
So, a conveyance ‘to A and B’ will be taken to be a conveyance to A and B
in law as joint tenants (as it must be), and in equity also. However, there are
exceptions to this, being situations in which the presumption that ‘equity
follows the law’ can be displaced by a counter-presumption, arising from
the facts, that a tenancy in common must have been intended instead. These
are cases in which it is recognised that the existence of a joint tenancy may
cause hardship to the co-owners, usually because the right of survivorship
would be inappropriate or where there is evidence that the parties had a
common intention to hold other than as joint tenants (Jones v. Kernott).
Situations where there is a presumption against a joint tenancy in equity
include land held by business partners and in related business

arrangements,”® cases in which the co-owned interest is of a mortgage held
by co-mortgagees®’ and cases in which the purchasers have provided the
purchase money in unequal shares, which, in the absence of other?®

establishes lack of a unity of interest.’® In all three of these examples,
where equity will not follow the law, the parties are presumed to have
preferred a tenancy in common because of the substantial disadvantage of
construing the arrangement as a joint tenancy with a right of survivorship



that would deprive the dependants of the co-owner of an interest in the
property. A similar possibility arises from the House of Lords’ decision in
Stack v. Dowden and the Supreme Court’s decision in Jones v. Kernott
(2011) where it was held that equity will not follow the law (i.e. the parties
will not be joint tenants in equity) if one of the legal co-owners is able to
establish a common intention (because of the ‘exceptional’ circumstances)
that the equitable interest should be held differently, and this intention may
exist at the time of acquisition of the land or later during the time that the

parties were using the property.®’ This is because a constructive trust may
arise to give effect to that intention, effectively redistributing the equitable
shares in accordance with that intention, despite the absence of any written

instrument.®! This is examined in more detail below, and will apply only
where there is no express declaration of the equitable interests, but it is a
significant development of the law. While it remains true in principle that
absent words of severance and any of the four unities, ‘equity will follow
the law’, the ability of the court to quantify the parties’ ‘real interests’ under
Stack and Kernott because of ‘exceptional’ circumstances necessarily
means that it is more difficult to predict whether the parties hold land in
equity as joint tenants or tenants in common and it may encourage litigation

as the parties seek to enhance their possible share.?”



4.6 The Statutory Machinery Governing Co-
ownership

At first glance, the changes made by the LPA 1925, and then by TOLATA 1996,
to the pre-1926 law on co-ownership seem complicated and unwieldy. In fact, as
we shall see, the statutory framework for co-ownership established by these
statutes is designed to ensure that dealings with co-owned land (particularly sale
and mortgage) can be accomplished effectively and efficiently. Land is, after all,
a prime economic asset. Although complicated as a legal mechanism, the law of
co-ownership is now much simpler in practice. We can summarise the situation
as follows.

1 It is impossible for a tenancy in common of a legal estate to exist. All co-
ownership of a legal title (e.g. a registered title) must be by way of joint
tenancy.

2 However, the joint tenants are trustees of the legal estate for the equitable
owners, holding the property as trustees of land within the LPA 1925 and
TOLATA 1996. They hold the property on trust for the equitable owners.

3 The equitable owners are often the same people as the legal owners (the
trustees), but there is no necessary reason why this should be so. In equity,
the co-owners may be either joint tenants or tenants in common.

4 The number of legal joint tenant trustees is limited to four, usually the first
four co-owners named in the transfer to them. The non-legal co-owners
remain entitled in equity and the number of potential equitable owners is
unlimited.



4.7 The Nature of the Unseverable Legal Joint
Tenancy: The Trust of Land

It has already been indicated that the owners of the legal title hold the property
as joint tenant trustees of land, with powers specified in the LPA 1925 and
TOLATA 1996. This trust is effectively defined in sections 34 and 36 of the

LPA 1925 and Part I of TOLATA 1996.3 The trustees will hold the land for the
persons interested in it and, subject to any express terms of the trust and statute,

with the powers of an absolute owner.>* They may delegate any of their
functions to the beneficiaries, save that only the trustees may give a valid receipt

to a purchaser if the land is sold.?® In fact, it is unlikely that the provisions of
TOLATA relating to trustees’ powers and the ability to delegate will be needed
in most cases of domestic concurrent co-ownership, certainly if the trustees and
equitable owners are the same people. They will be more relevant in cases
concerning successive interests in land (Chapter 5) or where the trust of land is
used as an investment vehicle rather than as a statutorily imposed device for
jointly owning a home.

Perhaps the most important point to grasp when considering the nature of the
trust of land is that the trustees are under no duty to sell the land, as was the case

before the entry into force of TOLATA 1996.%° This important change means
that the legal mechanism of co-ownership (the trust of land) now more
accurately mirrors how most co-owned land is used in practice — not as land to
be sold, but as land to be occupied. As we shall see, if the trustees (or equitable
owners, if such power has been delegated to them) cannot agree whether to sell
the land at an appropriate time (e.g. on relationship breakdown or if one goes
bankrupt), any interested person may apply to the court under section 14 of

TOLATA 1996°7 for an order for sale or other order concerning the land.
However, there is now no duty to sell the land and the trustees have every right
to hold the land for the purpose for which it was acquired, or indeed any other
lawful purpose that benefits the equitable owners.

As noted above, TOLATA 1996 came into force on 1 January 1997 and
amended the LPA 1925. In fact, most of its provisions are retrospective, in that
they apply to co-ownership trusts already in existence on 1 January 1997 and
certainly they govern all new instances of co-ownership. We should note,
however, that many of the 1996 Act’s changes simply brought the legal structure
of co-ownership into line with the way in which the courts already had



interpreted the 1925 legislation. For example, prior to 1 January 1997, an
equitable owner, in theory, did not have an interest in the land itself, but rather
had an interest in the proceeds of sale of that land. This arose because of the
trustees’ duty to sell under the old ‘trust for sale’ and so the land was treated as
having been sold and replaced with money because, in theory, it should have
been (‘equity treats as done that which ought to be done’). However, for nearly
all practical purposes, even before TOLATA 1996, such an equitable owner was
treated as having an interest in the land itself>® and now this has been recognised
by section 3 of TOLATA 1996. With these considerations in mind, the following
are the specific attributes of the unseverable legal joint tenancy under the trust of
land established by TOLATA 1996.

1 The trustees (legal owners) are under a duty to hold the land for the persons
interested in it (often themselves). Although the trustees must have regard
to the wishes of the beneficiaries, TOLATA 1996 gives them the powers of
an absolute owner in relation to the land (section 6) subject to any provision
in TOLATA itself or the instrument establishing the trust or entries made

against the register of title.>® However, the trustees may delegate ‘any of
their functions’ to a beneficiary of full age (section 9) and the court may
intervene by way of an order under section 14 at the request of a trustee or

any other person having an interest in the trust property.*” As noted, the
trustees’ powers may be restricted by the instrument (the document)
creating the trust, except in the case of public, ecclesiastical or charitable
trusts (section 8). Note here, however, that not everything done by a trustee
will be a ‘function relating to’ the trust. So in Brackley v. Notting Hill
Housing Trust (2001), the giving of notice by one joint tenant trustee of a
lease (thereby terminating the lease) was not such a function, at least in the

case of a periodic tenancy.*!

2 If the trustees do sell the land,*” they hold the proceeds of sale on trust for
the equitable owners in the same way that they held the land itself. As
discussed in Chapters 2 and 3, the equitable owners’ interests are

overreached and take effect in the proceeds of sale, if any.**

3 As mentioned above, prior to the 1996 Act, the trust was actually a trust for
sale and this had the unfortunate consequence that, for some purposes, the
interests of the equitable owners were treated as interests in the proceeds of
the sale, not as interests in the land itself, even if the land had not actually

been sold.** Section 3 of TOLATA 1996 abolishes the ‘doctrine of



conversion’ for all new trusts of land and most old ones and so now it is
certain that the interests of the equitable owners behind the statutorily
imposed trust of land are interests in that land (i.e. proprietary rights) for all
purposes.

4 Although the trustees of land now have no duty to sell the land, they do

have a power to do so.*> Given that the trustees are the legal owners of the
property, it is their names that will be entered as registered proprietors of

the title at HM Land Registry.*® Consequently, all trustees — as owners of
the legal title — must formally join in a conveyance if the land is sold. Not
surprisingly, the LPA 1925 foresaw that there might well be disputes
between trustees about sale (or the exercise of other powers), so a
mechanism was provided for dealing with such disputes. This mechanism is
now found in section 14 of TOLATA 1996 and involves an application to

the court.*” It is considered more fully below.

5 A catalogue of the trustees’ functions and powers is found in TOLATA
1996 itself. As stated above, most will not be relevant in a ‘normal’
residential co-ownership situation in which the co-owners are trustees of
land holding for themselves in equity. Similarly, many of these powers will
be redundant if there is only one trustee of land holding on trust for himself

and for others in equity.*® However, in those relatively rare cases of
residential co-ownership in w