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INTRODUCTION

JAMES W. ELY, JR., AND
DAVID J. BODENHAMER

The advent of the twenty-first century, coupled with the close of the Rehn-
quist Court (1986-2005), provides a timely opportunity to review the place
of the Bill of Rights in American life and our constitutional order. Scholars
often, though sometimes misleadingly, define the U.S. Supreme Court by
reference to the term of the chief justice. Some chief justices—perhaps even
the majority—do not exert sufficient intellectual or judicial leadership to
warrant the appellation in fact, but William Rehnquist does not fit this cate-
gory. An initial assessment of his tenure suggests that the Court, more often
than not, did reflect his influence and leadership. Although he lacked the
public presence of the two men who preceded him as chief justice, he led the
Court in a more decidedly conservative direction than had his immediate
predecessor, Warren Burger, whom President Richard Nixon had chosen
specifically to halt, if not reverse, the liberal thrust of the Warren Court, es-
pecially its expansive interpretation of individual rights. The jurisprudential
landscape covered by the Bill of Rights looked significantly different at the
end of the Rehnquist years than it did when he took office.

The essays in this volume, written for a general audience, examine the
significance of the Bill of Rights in modern society. Although informed by a
historical perspective, the authors focus on contemporary issues and explore
the current understanding of the Bill of Rights. First published in 1993, the
essays have been thoroughly revised and expanded to address the impact of
the Rehnquist years, and three new essays—those by Suzanna Sherry, Ken L.
Kersch, and Randall T. Shepard—are included.

American thinking about rights has evolved over time. The framers of
the Constitution made a conscious decision to omit a bill of rights. They rea-
soned that it was unnecessary to restrain a federal government of limited
powers. The framers also believed that state bills of rights offered adequate
protection to individuals. During the ratification debates, however, the Anti-
Federalists used the absence of a bill of rights as a powerful weapon to op-
pose the proposed Constitution. Supporters of the Constitution found it po-
litically necessary to promise a federal declaration of individual rights in
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order to win ratification. The Bill of Rights as proposed by Congress in 1791
was a legacy of the Anti-Federalist critique of the Constitution.

The Bill of Rights has not always occupied a central place in our consti-
tutional dialogue. Consistent with the intention of the framers, the Supreme
Court concluded in Barron v. Baltimore (1833) that the Bill of Rights applied
only to the operations of the federal government. Each state was restricted
solely by its own bill of rights. This did not change until the end of the nine-
teenth century, when the Supreme Court in Chicago, Burlington and Quin-
cy Railroad Company v. Chicago (1897) concluded that the just compensa-
tion principle of the Fifth Amendment’s takings clause was an inherent part
of due process and thus applicable to the states through the Fourteenth
Amendment. In the early twentieth century the justices began gradually to
extend other provisions of the Bill of Rights to state activity. Many provisions
of the Bill of Rights pertaining to the rights of criminal defendants were not
applied to state proceedings until the 1960s.

Throughout much of our constitutional history the Bill of Rights played
a secondary role in shaping individual liberties. Indeed, many rights that
Americans assert today, such as a right to privacy, are not even mentioned in
the Bill of Rights. Historically, rights were most commonly defined by leg-
islative bodies and popular conventions. As the Bill of Rights was applied to
the states, however, the Supreme Court became the major organ determin-
ing the substantive content of rights. During the Warren Court era (1953-
1969) the justices expansively interpreted freedom of speech and religion,
the rights of criminal defendants, and the rights of racial minorities.

The interpretation of the Bill of Rights remains a matter of intense de-
bate. Several important themes characterized the jurisprudence of the
Supreme Court under the leadership of Chief Justice William H. Rehnquist.
The first was federalism. Rehnquist sought, with mixed results, to shift
power from the federal government to the states. In this connection, the
Rehnquist Court began to view more skeptically congressional exercise of
authority under the commerce clause. Second, the justices narrowed the
procedural protections afforded persons accused of crimes. The Court was
generally more sympathetic to law enforcement officials than to criminal
defendants. Third, it took steps to revive meaningful constitutional safe-
guards for the rights of property owners in the face of state regulation. This
was particularly evident in a line of decisions strengthening the takings
clause of the Fifth Amendment. Rehnquist’s commitment to state-centered
federalism, however, sometimes trumped his dedication to private property
rights. The essays in this volume address the extent to which the Rehnquist
Court was successful in shaping the law to reflect its jurisprudential objec-
tives.



INTRODUCTION / BODENHAMER & ELY | ix

The signs of impending change are clearly reflected in thinking about
the judicial function. Liberals, who have long been proponents of a “living
constitution” that in theory evolved to meet changing circumstances, have
increasingly turned to legal formalism. With so many precedents potentially
in jeopardy, they now assert that the landmarks of the Warren Court era
must be shielded from scrutiny and possible abandonment. Conservatives,
on the other hand, have moved away from their announced preference for a
deferential judiciary. Many have called for the Supreme Court to resume its
historic role of actively protecting economic rights from legislative infringe-
ment.

This volume does not predict the course of future developments, nor do
the essays express a common view of recent controversies. On the contrary,
we believe it is vital to demonstrate the range and variety of attitudes that in-
fluence our thinking about rights. The essays provide a fresh and lively dia-
logue that probes contemporary controversies over the scope and protection
of individual rights. Although the essays do not directly address the role of
the Tenth Amendment, many of them touch on the important question of
federalism in the context of liberties.

The volume is divided into three sections. Part 1, “The Myth and Reality
of Rights,” broadly probes the nature of constitutionalism and its relation to
individual liberties. The extent to which rights are properly confined to those
set forth in written documents has long been an issue in American constitu-
tionalism. Daniel T. Rodgers describes how historically the aspirations of
different groups have done much to shape the growth of new rights. Accord-
ing to Rodgers, this open-ended rights consciousness could not be restricted
to the specific language of the Bill of Rights. In contrast, Gary L. McDowell
emphasizes the significance of a written constitution as a concrete expres-
sion of rights. He rejects natural law as a source of rights and sharply ques-
tions the appropriateness of judicially defined rights.

Part 2, “Modern Rights in Controversy, includes a series of essays that
treat current issues in interpreting the Bill of Rights and related constitu-
tional provisions. The First Amendment contains several important guar-
antees of personal freedom. The clauses protecting free speech and pro-
hibiting an establishment of religion have figured prominently in recent
litigation before the Supreme Court. In an essay new to this edition, Suz-
anna Sherry examines free speech jurisprudence, arguing that the core value
of the free speech clause is protection against government censorship. She
also considers the applicability of the anti-censorship principle to such con-
tested areas as commercial speech, obscenity, and campaign finance laws.
The justices have also been called upon to determine the appropriate rela-
tionship between religious institutions and state. Melvin I. Urofsky discusses
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current establishment clause and free exercise jurisprudence. He points out
the distinctions between those favoring an accommodation of religious be-
lief and state and those adhering to a strict separation between religion and
government.

The Second Amendment has rarely been the subject of cases before the
Supreme Court, yet it looms large in current controversies surrounding the
issue of gun control. Congress and state legislatures struggle annually with
proposed legislation designed to restrict or control gun ownership, debates
always accompanied by intense lobbying and highly emotional rhetoric.
Robert J. Cottrol and Raymond T. Diamond examine the intent of the fram-
ers and discuss the relevance of the amendment to the right of contempo-
rary Americans to own and bear firearms.

James Madison’s decision to place guarantees of property in the Fifth
Amendment next to criminal justice protections underscores the close asso-
ciation of property rights with personal liberty in the mind of the framers of
the Constitution. Following the constitutional revolution of 1937, however,
the Supreme Court largely abandoned its historic role as a champion of the
rights of property owners. James W. Ely, Jr., assesses the uncertain place of
property in modern constitutional thought, giving particular attention to
the takings clause of the Fifth Amendment. He concludes that the Supreme
Court, although more protective of economic rights than at any time since
the New Deal era, continues to relegate property to a secondary constitu-
tional status.

The Fourth and Fifth Amendments contain significant provisions to
safeguard individuals from abuse of the criminal process and deprivation of
property. Since the 1960s the control of crime and Supreme Court decisions
interpreting the scope of criminal due process have become heated political
issues. Against the background of earlier Court decisions, David J. Boden-
hamer examines the due process revolution engineered by the Warren Court
and argues that the Rehnquist Court’s trimming of the landmark decisions
of the 1960s amounts to a conservative counterrevolution in the under-
standing of the rights of the accused. Laurence A. Benner and Michal R.
Belknap also focus on the rights of the accused, especially the changing judi-
cial understanding of the Fourth Amendment’s prohibition against “unrea-
sonable searches and seizures” They then analyze the Fifth Amendment’s
privilege against self-incrimination and the controversial Mirandarule.

Throughout most of American history the Eighth Amendment’s ban on
cruel and unusual punishments was of slight consequence. Yet in recent
decades the Eighth Amendment has figured prominently in challenges to
the death penalty. Joseph L. Hoffmann treats the Supreme Court’s attempts
to fashion a principled interpretation of this provision. He suggests that the
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Court may ultimately follow its traditional path of permitting those punish-
ments sanctioned by majority sentiment.

Although the Fourteenth Amendment was adopted much later than
the Bill of Rights, the equal protection clause elevated equality into a cardi-
nal principle of American constitutionalism and profoundly shaped inter-
pretation of the first ten amendments. As demonstrated by decades of
legally imposed racial segregation, it proved difficult to achieve the ideal of
equality. Herman Belz explores the contemporary meaning of equality and
affirmative action policy in the context of employment and school admis-
sions. Stressing the inherent tension between the traditional conception of
individual rights and the more recent notion of collective equality among
racial groups, he notes the lack of consensus about the meaning of equal
rights.

Part 3, “Rights Remembered, Revised, and Extended,” considers the pro-
tection of individual rights through the invocation of unenumerated rights
and state constitutional provisions. In another essay new to this volume,
Ken I. Kersch traces the evolution of privacy as a constitutional right, point-
ing out that contemporary notions of privacy relate largely to issues of per-
sonal conduct rather than to withholding personal information from gov-
ernmental scrutiny. He cautions that the expansion of government authority,
together with intrusive new technology and changes in popular culture, may
render future claims of privacy rights precarious. As the Supreme Court
moves in a more conservative direction, and allows states somewhat greater
autonomy, some commentators have urged increased reliance on state con-
stitutional law to safeguard individual rights. Also new to this edition is the
essay by Randall T. Shepard, chief justice of the Indiana Supreme Court, who
has been a leader in asserting the role of state constitutions within the fed-
eral system. A former president of the National Conference of Chief Justices
(2005-2006), he assesses the prospect for libertarian decisions based on
state bills of rights.

Today Americans are engaged in a far-ranging debate about the role of
the Supreme Court in society. Central to this dialogue is the need to balance
the fundamental premise of majority rule with the protection of core values
expressed in the Bill of Rights. Another complication is the emergence of
terrorism as a major national concern, which poses the challenge of defining
the rights of the accused in a new context. The following essays speak to this
debate and illustrate the wide diversity of opinion that characterizes current
constitutional thinking. By design, the essays are annotated sparingly. We
wish to invite discussion, not overwhelm readers with footnotes. The sourc-
es relied upon by the authors, as well as suggestions for further reading, may
be found in the bibliographic essay for each chapter.
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We wish to acknowledge the help of Denise Dearth and Dorothy Kuch-
inski in preparing this volume. Their careful attention to detail and dead-
lines was exceeded only by their patience. Without them, these essays would
still be submerged on the editors’ desks.

Finally, we wish to pay our respects to Paul L. Murphy and Kermit L.
Hall, contributors to the first edition, who have died since the volume’s pub-
lication in 1993. Both men ranked in the first tier of constitutional scholars,
and their outstanding contributions to that work reflected the brilliance of
their careers. This volume is dedicated to their memory.
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TaE BiLL or RigHTS

AMENDMENTS 1-10 OF THE CONSTITUTION

The Conventions of a number of the States having, at the time of adopting
the Constitution, expressed a desire, in order to prevent misconstruction or
abuse of its powers, that further declaratory and restrictive clauses should be
added, and as extending the ground of public confidence in the Government
will best insure the beneficent ends of its institution;

Resolved, by the Senate and House of Representatives of the United States
of America, in Congress assembled, two-thirds of both Houses concurring,
that the following articles be proposed to the Legislatures of the several
States, as amendments to the Constitution of the United States; all or any of
which articles, when ratified by three-fourths of the said Legislatures, to be
valid to all intents and purposes as part of the said Constitution, namely:

AMENDMENT I

Congress shall make no law respecting an establishment of religion, or pro-
hibiting the free exercise thereof; or abridging the freedom of speech, or of
the press; or the right of the people peaceably to assemble, and to petition
the government for a redress of grievances.

AMENDMENT II

A well regulated militia, being necessary to the security of a free state, the
right of the people to keep and bear arms, shall not be infringed.

AMENDMENT III

No soldier shall, in time of peace be quartered in any house, without the con-
sent of the owner, nor in time of war, but in a manner to be prescribed by law.

AMENDMENT [V

The right of the people to be secure in their persons, houses, papers, and ef-
fects, against unreasonable searches and seizures, shall not be violated, and
no warrants shall issue, but upon probable cause, supported by oath or affir-
mation, and particularly describing the place to be searched, and the per-
sons or things to be seized.

AMENDMENT V

No person shall be held to answer for a capital, or otherwise infamous crime,
unless on a presentment or indictment of a grand jury, except in cases aris-
ing in the land or naval forces, or in the militia, when in actual service in
time of war or public danger; nor shall any person be subject for the same of-
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fense to be twice put in jeopardy of life or limb; nor shall be compelled in any
criminal case to be a witness against himself, nor be deprived of life, liberty,
or property, without due process of law; nor shall private property be taken
for public use, without just compensation.

AMENDMENT VI

In all criminal prosecutions, the accused shall enjoy the right to a speedy
and public trial, by an impartial jury of the state and district wherein the
crime shall have been committed, which district shall have been previously
ascertained by law, and to be informed of the nature and cause of the accusa-
tion; to be confronted with the witnesses against him; to have compulsory
process for obtaining witnesses in his favor, and to have the assistance of
counsel for his defense.

AMENDMENT VII

In suits at common law, where the value in controversy shall exceed twenty
dollars, the right of trial by jury shall be preserved, and no fact tried by a
jury, shall be otherwise reexamined in any court of the United States, than
according to the rules of the common law.

AMENDMENT VIII

Excessive bail shall not be required, nor excessive fines imposed, nor cruel
and unusual punishments inflicted.

AMENDMENT IX

The enumeration in the Constitution, of certain rights, shall not be con-
strued to deny or disparage others retained by the people.

AMENDMENT X

The powers not delegated to the United States by the Constitution, nor
prohibited by it to the states, are reserved to the states respectively, or to the
people.

THE FOURTEENTH AMENDMENT

Section. 1. All persons born or naturalized in the United States and subject
to the jurisdiction thereof, are citizens of the United States and of the State
wherein they reside. No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the United States; nor
shall any State deprive any person of life, liberty, or property, without due
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process of law; nor deny to any person within its jurisdiction the equal pro-
tection of the laws.

Section. 2. Representatives shall be apportioned among the several States ac-
cording to their respective numbers, counting the whole number of persons
in each State, excluding Indians not taxed. But when the right to vote at any
election for the choice of electors for President and Vice President of the
United States, Representatives in Congress, the Executive and Judicial offi-
cers of a State, or the members of the Legislature thereof, is denied to any of
the male inhabitants of such State, being twenty-one years of age, and citi-
zens of the United States, or in any way abridged, except for participation in
rebellion, or other crime, the basis of representation therein shall be reduced
in the proportion which the number of such male citizens shall bear to the
whole number of male citizens twenty-one years of age in such State.

Section. 3. No person shall be a Senator or Representative in Congress, or
elector of President and Vice President, or hold any office, civil or military,
under the United States, or under any State, who, having previously taken an
oath, as a member of Congress, or as an officer of the United States, or as a
member of any State legislature, or as an executive or judicial officer of any
State, to support the Constitution of the United States, shall have engaged in
insurrection or rebellion against the same, or given aid or comfort to the en-
emies thereof. But Congress may by a vote of two-thirds of each House, re-
move such disability.

Section. 4. The validity of the public debt of the United States, authorized by
law, including debts incurred for payment of pensions and bounties for ser-
vices in suppressing insurrection or rebellion, shall not be questioned. But
neither the United States nor any State shall assume or pay any debt or obli-
gation incurred in aid of insurrection or rebellion against the United States,
or any claim for the loss or emancipation of any slave; but all such debts,
obligations and claims shall be held illegal and void.

Section. 5. The Congress shall have power to enforce, by appropriate legisla-
tion, the provisions of this article.






P Q RT I THE MYTH AND REALITY
OF RIGHTS






Rights Consciousness in
American History

DANIEL T. RODGERS

It is a truism of contemporary law practice that lawyers rarely spend much
time kindling in everyday Americans a vivid sense of rights. Far more often,
as legal anthropologists have shown, the exchange between clients and
lawyers works the other way around. From the moment the injured and ag-
grieved cross the law office threshold, seeking help in some tightly knotted
relationship with their neighbors, bosses, public officials, or family, their talk
is suffused with claims of rights and injustice. Anger, outrage, meanness, and
naked self-interest are all poured into a flood of rights talk. Into rights talk,
too, flows just the opposite: altruism, hope, selflessness, and loyalty. Inter-
vening in this tide of legal and political abstractions, the lawyer’s job is not to
teach clients the language of rights. It is, rather, to talk them out of most of
their rights claims, to nudge them toward mediation and compromise, to
pare their cases down to the bare essentials they think will form a successful
case in the courts.!

American civic culture has not always been saturated by rights con-
sciousness, but for well over two centuries, the language of rights has left a
powerful mark on social and political relations in the United States. The
negative effects of a political culture steeped in competing rights claims have
often been noted. Rights talk has destabilized politics, often at the expense of
deliberation and compromise. It has sluiced complex issues of policy into
narrow claims of rights and fractional interest. It has swept key issues of de-
mocratic politics into the undemocratic rule of the courts. It has helped to
produce a society with more lawyers per person, it is said, than any other on
the globe, and it has flooded every aspect of life with legalist argument. And
yet, rights talk has also been one of the most important ways in which Amer-
icans have infused their politics with a dimension beyond mere law or inter-
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ests. Arguments about rights—essential, inalienable, human rights—have
been among the key ways in which Americans have debated what a good so-
ciety might look like, unburdened of injustice and the dead hand of the past.
In its messiness, power, and contradictions, rights talk is one of the basic
noises of American history.

Only a fraction of the historic contest over rights has taken place within
the confines of courts and law books. Scholarship on the Bill of Rights has
consistently exaggerated the place of that document in the dynamics of
rights history in the United States. The courts have never been as imagina-
tive producers of rights as the litigants who have pressed their arguments
and cases on the justices, or raised them on the street corners or in the
churches or labor union halls. The law has delineated and institutionalized
rights, sorted through the rights claims thrust upon it, siphoning off and de-
fusing some, instantiating others. But the legal profession’s desire for control
over the production of rights and over the diffusion of rights consciousness
has always been profoundly frustrated.

Rights talk in the American past has been not only the jargon of the
courts but also and more importantly the characteristic language of popular
politics. It has been the talk of town meetings, political rallies, newspapers,
voluntary associations, religious assemblies, workmates, family gatherings,
and electoral huckstering. In moments of crisis the upshot of this broad dif-
fusion of rights talk has been angry collisions of competing rights, as the
rights of enslaved Americans have smashed up against the rights of other
Americans to property in slaves, the breadline standees’ right to a job against
the rights of free enterprise, the rights of pregnant women against the rights
of the unborn. Popular politics in America has not only been the site of ex-
travagant rights assertion but also of endemic rights violations, perpetuated
in the name of justice, security, patriotism, or racial purity—even in the
name of rights themselves. Rights have been invented and repudiated, ex-
panded and violated, striven for and struggled over. The current emotionally
charged and politically polarized furor over gay rights is no historical aber-
ration; its dynamics are among the most familiar in American history. Yet it
is from this ongoing, passionate, democratic debate over rights, often far
from the dicta of courts, that the expansion of rights has historically drawn
its primary energy.

Although an enduring feature of American political culture since the
eighteenth century, rights consciousness has been not been static. There are
four key phases in its history. Each was marked by a moment of heightened
rights consciousness and, by consequence, of fertile, even audacious, rights
invention. The first of these, extending from the beginning of the struggle
over English colonial policy through 1791, witnessed an explosion of popu-
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lar rights claims, the habit of thinking about rights with “natural” as their
key modifier, and a passion for rights declarations. From that movement’s
collision with a nervous counterreaction against popular rights invention
was to emerge, scarred and truncated, the federal Bill of Rights. The period
from the 1820s through the Civil War saw a second eruption of rights
claims, more radical in its focus on the social rights of workers, women, and
slaves. A quite different dynamic governed the third phase, from the mid-
1870s through the mid-1930s, as the movement of the courts into the cre-
ation of rights, through a wholesale construction of new property and en-
trepreneurial rights, triggered a sharp reaction among many of those who
were the normal constituents of a rights-based politics. Then out of the
changed mental landscape of the Second World War and grassroots strug-
gles for racial justice came yet a fourth era of rights invention—this time, for
a moment, with the courts and the outsiders in common cause. Its reverber-
ations and countermobilizations still dominate the politics of the contem-
porary United States.?

Waves of massive rights invention, most of them from outside the struc-
tures of law and power, passionate contests, partial incorporation, and re-
treat—these have been the primary dynamics of rights in America. A mes-
sier history than Bill of Rights mythology admits, it is not without its own
heroism and inspiration.

I

“Certain unalienable rights” In Jefferson’s phrase in 1776 there was nothing
very remarkable in its last term, “rights” In a different historical context,
colonists’ grievances over taxes and trade might have coalesced around
other claims than this: custom, for example, or justice, or (as some of the
phrases of the 1770s had it) the people’s general “happiness”™ In the late
eighteenth century, however, a multitude of factors conspired to press the
fears and outrage of rebellious colonists into a language of rights. One was
the precedent of 1688-89, the Glorious Revolution in which Parliament de-
posed a king and forced the Declaration of Rights on his successor. After-
ward, with each expansion of Parliament’s powers the American colonial as-
semblies had been quick to assert equivalent “rights” for themselves. Some
of the colonies had won bodies of liberties and privileges from their gover-
nors, charters that the Americans had begun to imagine as local variations
on the Magna Carta. Still more influential in shaping the language of rights
was the common law, which was important not only for its specific bounty
of legal rights but also for binding the notion of a body of traditional rights
and immunities to the very concept of being a British subject.
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Not surprisingly, then, when resistance heated up to the heavy-handed
imperial reforms, its leaders were quick to denounce the new measures as vi-
olations of their “most essential rights and liberties” From the Stamp Act
Resolutions of 1765 through the Continental Congress’s declaration of rights
in 1774 and beyond, the patriot leaders and publicists drummed home the
point that the new measures endangered their chartered and constitutional
rights, the historical rights due to every British subject.

What was much more remarkable in Jefferson’s phrase was the adjective,
abstract, indistinct, and still novel in the 1770s: “unalienable” At the begin-
ning of the resistance, there had been little in the Anglo-American past to
predict that the leaders of the rebellion would so quickly desert the safe
ground of history and precedent for rights that were merely imaginary—
natural, inalienable rights, antecedent to law, indeed to history itself. But the
move to establish rights not by sorting through the law but by imagining
what the human condition must have been at the moment of its birth—or
had to be by its very constitution, or should have been if human history had
not been bungled—was quick to gather force. “The sacred rights of mankind
are not to be rummaged for among old parchments or musty records,”
Alexander Hamilton declared in 1775. “They are written, as with a sunbeam,
in the whole volume of human nature. .. ” John Adams had made the point a
decade earlier: there were rights not to be found in any particular constitu-
tion but “in the constitution of the intellectual and moral world,” and that
hence could not be alienated without alienating liberty itself.’

The danger of departing from legally established rights to rights ground-
ed in the laws and original design of nature was not lost on the patriot lead-
ers. Not the least of their fears was that such a move might allow the defini-
tion of rights to escape the control of lawyers and educated men and throw it
open to any colonist with a philosophical bent. To the end of the Revolution,
there were patriot leaders who resisted the open-ended adjectives. But the
exigencies of argument pressed hard in the other direction, as escalating cy-
cles of protest, repression, and outrage pushed the patriot demands beyond
any sure foundation of precedent and constitution. To this was added the
pressure of a mounting utopianism from below, constructed partly of night-
mares of unrestrained official power, and partly of hope that in the revolu-
tionary moment the Americans might pin down freedoms and possibilities
no other people had successfully secured against the corruptions of history.

Rights grounded in nature were rights that by definition constrained
every government, even the emergency committees of safety that had begun
to move into the revolutionary power vacuum by 1774-75. In practice, the
American Revolution, like all revolutions, suppressed a great many rights, as
loyalists whose property was seized, or whose buildings were burned, or
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who were harried out of their villages experienced. There is “no Loss of Lib-
erty, that court minions can complain of, when they are silenced,” a South
Carolina newspaper insisted; “no man has a right to say a word, which may
lame the liberties of his country”® Yet coming on the heels of a decade of pe-
titions and declarations, the same revolutionary fervor that made liberty
seem so fragile that rights had to be smashed to preserve it also impelled the
patriots to put rights on paper. And, in the now deeply politicized process,
risk a flood of new ones.

The first declaration of rights to bind a patriot government was Vir-
ginia’s, debated at length in May and June 1776. Its philosophical untidiness
was witness to the diverse pressures upon it. The Virginia Declaration of
Rights was a compound of individual rights (freedom of the press, for exam-
ple, and the “free exercise” of religion), legal and procedural rights (trial by
jury and protection from excessive bail and punishment), and collective
rights (the right to a popular militia and the revolutionary right to abolish
any government faithless to the “publick weal”), together with general state-
ments of political principles and pious statements of morality. In a gesture
full of symbolic meaning, the Virginians claimed them not as grievances
against the Crown but as the “basis and foundation of government” itself.

During the first years of independence, less than half the states followed
Virginia’s example of rights declaration. How deeply the new rights talk had
lodged in popular politics, however, became clear as early as 1778 when the
Massachusetts town meetings rejected a constitution drafted without a bill
of rights. Nowhere in late-eighteenth-century America can one find so close
a reading of public opinion as in the returns of the town meetings that dis-
cussed the constitution’s failings. Some of them bear the marks of bookish
lawyers; others have the spelling of little-schooled farmers. What is striking
is the breathtaking inventiveness with which persons were now talking
about rights: the inalienable right to follow the dictates of one’s conscience
(though it meant disestablishment of the clergy); the right to absolute prop-
erty in oneself (though it meant the death of slavery); the right to make pub-
lic officials stand for annual election; the right of even poor or black men to
vote; the right “engraved in human nature” to a fairly apportioned legisla-
ture; the “unalienable right” of popular ratification of a constitution.” Un-
hinged from history and formal law, loosed from the monopoly of learned
men, the business of imagining rights had grown from an argumentative
strategy to a volatile popular movement.

Rights talk of this sort was still alive when the Constitutional Conven-
tion met in 1787, and it is in this context that its failure to propose a federal
bill of rights must be understood. Prudence, to be sure, was against the pro-
ject, given how fiercely the clauses of the state bills of rights had been de-
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bated and with what diverse results. So was the exhaustion of the delegates
by the time George Mason, author of the Virginia Declaration, raised the
issue in Philadelphia. The deeper instinct, however, was more conservative.
The drafters had already carefully deleted every instance of the term “rights”
from the Constitution in favor of a more cautious reference to “immunities”
and “privileges.” As The Federalist’s lame and belated treatment of the issue
made clear, the Constitution’s drafters were anxious to evade altogether the
unpredictable popular talk of rights and focus debate instead on constitu-
tional mechanics and national pride.

When the Constitution came before the state ratifying conventions, it
quickly became evident that the framers had miscalculated popular senti-
ment. The Anti-Federalists’ objections to the Constitution only began with
omission of a bill of rights. The sticking point was the power, scope, and
elasticity of the proposed national government. By the time the ratification
debate reached Virginia, however, the Anti-Federalists had made enactment
of a bill of rights, prefixed to the Constitution, a condition of their acquies-
cence.

It fell to Madison in the first Congress to fulfill the bargain, though he
was himself no partisan of bills of rights. When Jefferson wrote from France
that “a bill of rights is what the people are entitled to against every govern-
ment on earth,” a skeptical Madison responded that “parchment barriers”
like Virginia’s rarely made much difference. In his opening remarks to an
impatient Congress, Madison stressed not the philosophical value of a bill of
rights but the expediency of one in the current moment as “highly politic,
for the tranquility of the public mind, and the stability of the Government.”®

Finding that point of tranquility was Madison’s project, which he achieved
through a combination of strategic compromise and equally strategic omis-
sion. Had he had his way, the guarantees of the first ten amendments would
not have stood out as a separate bill of rights but would have been woven un-
obtrusively through the body of the Constitution. Several of the rights which
had gathered strong support in the ratifying conventions Madison let drop
from his proposal altogether: the right of the people to “instruct” their repre-
sentatives, a prohibition against chartered monopolies, and a constitutional
limitation on peacetime armies. Other demands of the ratifying conventions
succumbed to the caution of Madison’s colleagues. In response to the de-
mand that the Constitution begin with a clear statement of constitutional
principle, Madison proposed prefixing a clause acknowledging the people’s
constitutional right to reform (though not abolish) their governments, but
the proposal did not get past the House. Following the language of the ratify-
ing conventions, Madison proposed three substantial paragraphs elaborat-
ing the rights of free speech, assembly, and conscience. The House com-
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pacted them into two abbreviated clauses; the Senate bundled the personal
rights language into a sentence. The House would have preserved most of
those rights against both state and federal governments; the Senate restricted
the First Amendment’s scope to acts of Congress.’

It was no wonder that leaders of the bill of rights movement like William
Grayson complained that their amendments had been “so mutilated and
gutted that in fact they are good for nothing”!° That turned out to be an ex-
aggeration, colored by disappointment. In time the amendments were to be-
come, as Madison grudgingly admitted they might, “a good ground for an
appeal to the sense of the community.”!! Unlike the Constitution, drafted in
secret convention, the Bill of Rights was born as a demand from below. Po-
litically, however, its enactment had been a holding action. It was not a
speaking of the framers’ mind, as partisans of pure “original intent” have
imagined. It was a document born in debate, dissension, compromise, and
contending power—in short, out of the usual processes of popular politics.
The amendments proposed no new rights. They gathered up, rather, the fer-
vor of rights invention that the struggle with Britain had loosed and filtered
out a cautious sliver of it.

II

Rights consciousness in the late eighteenth century focused on official op-
pression: the tyranny of priests and kings, rapacious tax collectors, corrupt
judges, and overbearing officeholders. Despite the efforts of a Thomas Paine
or a Mary Wollstonecraft, domination that was rooted in property, class,
racial distinctions, or patriarchy proved harder to oppose with the existing
language of rights. Power whose sources lay not in the state but in social cus-
tom and convention had fallen largely outside the purview of the first bills of
rights. When in the middle years of the nineteenth century Americans on
the margins of politics began to think seriously about socially constructed
forms of power, a second eruption of rights invention ensued.

The first hints of the new uses of rights appeared in the artisans’ and
workingmen’s associations of the 1820s and 1830s. Urban artisans had been
central to the struggle against Britain; it was their spokesmen who, in the de-
bates over the Pennsylvania bill of rights of 1776, had tried to incorporate a
declaration “That an enormous Proportion of Property vested in a few Indi-
viduals is dangerous to the Rights, and destructive of the Common Happi-
ness of Mankind.”'2 Now, in the early nineteenth century, as new forms of
wage labor and capital organization began to erode the traditional props of
artisan life and aspiration, workingmen’s groups revived, recasting the Rev-
olution’s language of rights to meet the changed class relations.



14 | THE MYTH AND REALITY OF RIGHTS

The claims of the new labor associations were not for the enforcement of
rights already fixed in the law. As in the eighteenth century, the dynamic in
rights talk lay in the utopian possibilities of the idea of “natural” rights—the
invitation to imagine those rights that, at the birth of a just society, must
have preceded law, custom, and social convention. This was Locke’s mental
game (though he never imagined anything as radical as rights inalienable
under any social circumstances), which Locke had played with property
rights at its center. Now people in radically different social and economic
circumstances seized on Locke’s conjectures about the original relationship
between labor and property and recast them in popular terms: the “natural
and unalienable right” of “all who toil . . . to reap the fruits of their own in-
dustry;” as the Philadelphia journeymen mechanics put it in 1828; the right
to “just remuneration” for a day’s toil; the laborers’ “natural right” to dispose
of their own time as they saw fit.!* Everywhere in the Euro-American world
that the new class relations took hold, workers reached into the dominant
language of politics for terms to express their sense of injustice. In mid-nine-
teenth-century America, the result was not only to revive but also to sharply
expand the domain of rights.

If rights talk could be turned from claims against governments to claims
against private oppression, however, there were other potential users. By the
1830s, a burgeoning anti-slavery movement was spinning off incendiary
claims to rights, among them the slavery-nullifying natural right of “every
man . . . to his own body [and] to the produce of his own labor”* A decade
later a new women’s rights movement was alive with utopian rights claims: a
womans’s right to property separate from her husband; to a “sphere of action”
as broad as her conscience demanded; to the vote; to all the rights “integral”
to her moral being.!* Although sympathetic lawyers pressed these issues in
the courts, the language of law and constitutions did not dominate the rad-
ical challenges of the mid-nineteenth century. More contagious were the
abstract phrases of the Declaration of Independence. The workingmen’s pe-
titions were saturated with Jeffersonian borrowings. The women’ rights
convention at Seneca Falls in 1848 put its case into an elaborate paraphrase
of the Declaration. Four years earlier the anti-slavery Liberty Party had
shoehorned Jefferson’s “certain unalienable rights” passage into its platform,
as the Republicans would do again in 1860.

The rights innovators of the mid-nineteenth century formed no com-
mon movement. The abolitionist and women’s movements, though histor-
ically allied, were not without mutual tension. In both, many preferred talk
of duties and Christian obligations to the Revolution-descended claims of
rights. As for the workingmen’s movement, in an era of ugly mob attacks on
free northern blacks and their white allies, it was shot through with the rac-
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ism of the time. Many of the same political figures who championed the
rights of white free labor succeeded in cutting down the civil freedoms of
northern black citizens and forcing them from the voting rolls. What joined
the inventors of new rights was no common cause but a tactical and ideo-
logical contagion—a sense, passed from out-group to out-group, that the
rhetorical legacy of the Revolution was ripe for reemployment, this time
not against the grand tyranny of kings and despots but against the custom-
ary, everyday tyrannies of capital, bosses, slave masters, and husbands.

The response at the political center to the new wave of rights demands
was, as before, mixed and ambivalent. In the Virginia debate over slavery in
1829, some of slavery’s defenders tried to scotch the idea that governments
rested on any fundamental rights at all. Others tried to elaborate a politics
grounded in loyalty and obligation. But as long as white southerners clung
to the ultimate right of secession; as long as owners felt the need to call
their real and human property something other than a mere social conven-
tion; as long as husbands and slaveholders clung to their inviolable right to
manage their own “domestic institutions” without interference—as long as
all this remained, any general repudiation of natural rights talk was un-
thinkable. The result was not a rhetoric of repudiation but of circumlocu-
tion, compromises, silences, and strident reassertions, until—in a spectac-
ular collision of competing rights claims—the nation broke into pieces in
1861.

The second wave of rights invention came to a more mixed end than
the first. The death of slavery was its boldest, most sweeping achievement.
With the defeat of the Confederacy, northern Republicans went south to
force into the Reconstruction constitutions phrases from northern bills of
rights. The radical workingmen’s claim that all persons had an unalienable
right to “the fruits of their labor” was injected into some of the southern
state bills of rights, in an effort to prevent slavery from rising up, phoenix-
like, under any other name. By 1868 the right of black men to vote had
been temporarily forced on the South—although couched as a reward for
their loyalty and character, the bill of rights’ drafters made clear, not as a
right founded in their nature as men, as African American delegates in Vir-
ginia and elsewhere had demanded. The Civil Rights Act of 1875 drew, for
a moment, accommodations in private theaters, inns, railroad cars, and
steamboats into the realm of rights. The right of women to vote, on the
other hand, was abruptly set aside. The labor movement, raising the call for
the eight-hour day as a basic right in the late 1860s, saw the anti-slavery Re-
publicans flee the cause. On the margins of power, a new array of social
rights had been elaborated and thrust against the center, a handful of them
successfully.
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III

For the first century of independence, the strongest talk of rights had been
found outside the courts. For a time, judges in the early republic had played
with the principles of natural justice, usually to reaffirm property rights
against invasion. But state and federal court judges quickly found their ac-
customed ground in the written words of statute and constitution.

Reconstruction marked, in this sense, a sharp and unprecedented turn.
From the 1870s through the early 1930s—first in a trickle of dissenting opin-
ions, then in a stream of majority decisions, and finally in a flood—the
courts began to invent rights on their own. The first of these, pressed by Jus-
tice Stephen J. Field in 1873, was a direct offshoot of the Reconstruction de-
bates over rights: the “sacred and imprescribable” right to choose one’s occu-
pation freely. In a different historical setting, Fields “right of free labor”
might have focused on the plight of the ex-slaves, who were being rapidly
constrained once more in tangles of tenantry, debt, and poverty. By the late
1880s and 1890s, however, in an atmosphere acrid as never before with labor
disputes and fears of class warfare, the old anti-slavery slogan was reformu-
lated as the “right of free contract” and thrust aggressively into labor law.
With it, state and federal courts overturned laws that had banned scrip pay-
ment and payment in orders at the company store, laws setting maximum
working hours, laws regulating the weighing of miners’ coal output, laws
preventing employers from firing union workers—all in the name of lifting
“paternal” and “tutelary” burdens from wage earners and setting them free
to make whatever employment contracts they had the will and “manhood”
to make. Freedom of contracts adjudication reached its high-water mark in
1923, when the United States Supreme Court invalidated a District of Co-
lumbia statute setting a minimum wage for women on the grounds that the
“individual freedom of action contemplated by the Constitution” mandated
an unrestrained market of prices, the price of labor included.

The sense of urgency in the courts’ elaboration of these newly invented
rights was manifest in the extraordinary expansion of cases of judicial re-
view. Before the Civil War, the U.S. Supreme Court had, on the average,
struck down a single state law each year. In the period 1865 to 1898, the fig-
ure jumped to five a year; in the 1920s, it leaped to fourteen. State courts fol-
lowed the same sharp upward slope in declaring state laws unconstitutional.
Undergirding the innovations in constitutional practice was a mental refor-
mulation of the courts as not merely institutions of disputes adjudication
but also supra-legislatures, censoring and policing the work of the popular
branches of government. Judicial review, the president of the American Bar
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Association urged in this vein in 1892, was “the loftiest function and the
most sacred duty of the judiciary” It was “the only breakwater against the
haste and passions of the people—against the tumultuous ocean of democ-
racy’V

Rights talk, to be sure, was only one of the devices of the new judicial ac-
tivism. The courts mixed formalistic constitutional construction, elastic
readings of the Reconstruction amendments, and appeal to the “fundamen-
tal rights of liberty” in general and the “sacred rights of property” in partic-
ular—all with a high eclecticism. For the judges, more than for most of the
rights inventors who had preceded them, the natural rights line of argument
carried liabilities, and they picked their way through the eighteenth-century
phrases with considerable care. The mental game of thinking out of time—
either retrospectively to a vanished state of nature or prospectively to human
nature in its fulfillment—was not their project. Cite though they did the bills
of rights formula that “acquiring, possessing, and protecting property” was a
natural right, judges were not interested in probing property’s origins, much
less the workingmen’s claims that their labor was property’s true foundation.

Rights that might have been construed as kinds of property, or essential
to property’s protection, they let the legislatures annul. The 1875 Civil Rights
Act’s sections dealing with cases in which violation of a citizen’s civil rights
was done by a private firm or person were set aside as beyond the Constitu-
tion’s reach. Also uncontested were the disfranchisement measures that
swept African American voters off southern electoral rolls at the turn of the
century. In an era of lynch mobs, red scares, and violently fought and vio-
lently suppressed strikes, the courts evinced little interest in what are now
called personal liberties. The preoccupation of the courts was not with the
basic ground of rights, or even property rights in general, but the defense of
particular sorts of entrepreneurial property claims. Theirs was a rights re-
vival from above, defining, delimiting, and shoring up the ascendant power
of their day.

Although the court system was too complex to move in lockstep, the
general drift of the era was clear. During the period of high industrial capi-
talism, massive immigration, business consolidation, and bitter and contin-
uous labor conflict, the courts threw themselves into politics as never before.
Legislatures—sometimes crudely, sometimes with care and sophistication—
tried to forestall the worst exploitations of industrial capitalism, citing the
principles of protection, public health and safety, and the common good. At
times the courts adjusted and complied; as often, wielding the rhetoric of
rights, they resisted.

Other Americans remained free to make what they could of the lan-
guage of rights. The Socialist Labor Party in the 1890s went to the polls with
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a platform appealing to inalienable rights. So did the advocates of women’s
suffrage until shortly after the turn of the century, when they finally traded
in the argument from rights for arguments about women’s special gifts and
character. The pacifists, socialists, and labor sympathizers who founded the
American Civil Liberties Union in reaction to the strident patriotism of
World War I included fervent Bill of Rights believers. But the more striking
phenomenon of the late nineteenth and early twentieth centuries was the
abandonment of rights talk by Americans who aligned themselves with the
progressive movements of the day.

Some of their desertion stemmed from a changed intellectual climate,
dominated as never before by a sense of evolution and history. In that con-
text, for conservative and progressive thinkers alike, the concept of timeless,
abstract rights seemed a throwback to eighteenth-century reasoning. This
was the ground on which Woodrow Wilson, at Princeton in the 1890s, dis-
missed Jefferson’s natural rights philosophizing as “false;” “abstract;” and “un-
American” Despite its “last despairing flicker in the courts of the United
States,” Wilson’s counterpart at Harvard agreed, the concept of natural rights
had been “abandoned by almost every scholar in England and America”!® If
the intellectuals’ new consciousness of social evolution worked against the
rights tradition, so did a general eagerness to extinguish the line of argument
that had lured white southerners in 1861 (and might lure others) into the
folly of trying to implement the right to abolish a rights-threatening govern-
ment. “The right of revolution does not exist in America,” the State of Indi-
ana instructed its schoolchildren in 1921. “One of the many meanings of
democracy is that it is a form of government in which the right of revolution
has been lost.”*

Most powerful, however, was a sense that rights consciousness was
shackled to an archaic individualism, blind to historical circumstances and
oblivious to the larger good. “The doctrine of natural rights really furnishes
no guide to the problems of our time,” Charles Beard insisted in this vein in
1908.2 Better to talk like Theodore Roosevelt and Woodrow Wilson of the
people’s “will” and “common interest” The Progressive Party in 1912, dis-
carding every reference to rights from its platform, went to the people with a
case for “social and industrial justice” and the “public welfare” Similarly, the
Democratic Party platform of 1936 rang with Jeffersonian appeals to “self-
evident truths” but not with rights talk, pledging itself instead to the secure
the people’s “safety,” “happiness,” and “economic security” The Liberty
League railed against the New Deal invasion of property and contract free-
doms with a rhetoric of rights; the core language of the New Dealers turned
on “the common good,” interdependent economic fates, and the “public in-
terest.”?!
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For almost two generations, progressive activists’ consciousness of so-
cial bonds and social-evolutionary processes combined with their deepen-
ing political contest with the courts to spur them away from the rights lan-
guage of the judges. Rights talk was obfuscating talk. “More than anything
else,” Harvard Law School dean Roscoe Pound summed up the realists’ cri-
tique of the new adjudication in 1923, “the theory of natural rights and its
consequence, the nineteenth century theory of legal rights, served to cover
up what the legal order really was and what court and lawmaker and judge
really were doing”? The language of the Revolution had been co-opted by
the defenders of narrow entrepreneurial “liberty” To those struggling to
bring industrial capitalism under public control, the eighteenth-century her-
itage was an impediment, an archaic word game, a set of “exploded” con-
cepts.

The progressive and New Deal eras present no monolithic face in this re-
gard. Rights consciousness remained a protean and unpredictable force in
American political culture. But at no other time has the very recourse to
rights talk been so politically polarized or in democratic circles so deeply out
of favor.

IV

Then came the Second World War and in its wake a return to the more fa-
miliar pattern: a vigorous, rights-based popular movement beating against a
more cautious center. The precipitating event was the rise of fascism—the
ascendancy of political systems in which all rights seemed to have been
swallowed up by a monstrously swollen state. In the late 1930s the dominant
theme of Franklin Roosevelt’s speeches had been “democracy”; by 1940 his
speechwriters were reaching back to eighteenth-century traditions to talk of
“essential human freedoms,” whose fate now hung in the balance. The New
Dealers’ war-accelerated rediscovery of rights culminated in Roosevelt’s pro-
mulgation of a “second Bill of Rights” in 1944. A translation of the New Deal
into claims that progressives had spurned less than a decade earlier, it
pledged the nation to an “economic bill of rights”: the right to a useful job,
adequate earnings, a decent home, adequate medical care, and protection
from the economic fears of sickness, old age, accident, and unemployment.?
The language of rights, joined to New Deal liberalism, had become protean
and unpredictable once more.

The Supreme Court, beaten in its confrontation with the New Deal, took
an equally momentous turn in the late 1930s and 1940s. Rejecting the polit-
ical and economic program of their predecessors, the new appointees shifted
their attention from property rights to the issues brought to a head by the
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specter of fascism: rights of free expression, guarantees of fair criminal
process against overbearing state power, and the festering double standards
of racial inequality and segregation. The Court did not arrive at its new pro-
gram of “preferred rights” without its share of backtracking, particularly
during the war and the revived national security scare of the 1950s, but in
the shadow of the European dictatorships its new course was clear.

Dismantling the elaborate edifice built on freedom of contract with the
damning observation that the phrase was nowhere in the Constitution, the
Supreme Court had reason to keep its distance from its predecessors” ab-
stract reasoning about rights. Hugo Black was among those urging that
course, plumping for a literalist Bill of Rights-based constitutionalism. But
the needs of the moment, the enduring place of rights in the political culture,
and the war and cold war-revived talk of political fundamentals all pressed
toward appropriation, rather than rejection, of the older lines of argument.
By the 1940s the Supreme Court was beginning to pick its way through
rights again, establishing some of the sections of the Bill of Rights as so
“basic” and “fundamental” as to be incorporated into state law through the
Fourteenth Amendment. Before the decade was out, the Court had begun
again to spin off inventions: rights nowhere specified in the Constitution but
so “fundamental” (“natural” by another name) that they were morally and
logically entailed in the Bill of Rights itself. Sometimes through simple asser-
tion, sometimes through ingenious argument, the rights of marriage and
procreation, travel, association, the vote, education, and privacy had all been
framed as “fundamental” by the end of the 1960s and laid beside the Bill of
Rights as its modern addendum.

So centrally involved in policy-making did the new Court (like its pre-
decessor) become that the rights revolution of the postwar years has often
been misconstrued as a revolution from the top down. But this time, as in
the late eighteenth and early nineteenth centuries, the fuel came from below.
Most important was the civil rights movement. Unlike their white counter-
parts, African American progressives had clung to the language of rights
through the early twentieth century. In keeping with the mood of the times,
the “Declaration of Principles” from which the NAACP had emerged in the
first decade of the century ended with a list of the Negro Americans’ social
and civic “duties” But duties were only ancillary to assertions of political and
“manhood” rights.? Rights claims mediated between the talk of “freedom”
that had run so long and deep in African American culture and the broken
promises of Reconstruction. Given urgency by comparison of racial practice
in the United States with Nazi racism, a civil rights movement remobilized
during the war, supplying the courts with arguments and pushing them
down the path that would lead to Brown v. Board of Education and, in the
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face of massive resistance to that decision, to the intensified judicial activism
of the 1960s.

Equally significant was the contagious effect of the civil rights movement
on other outsiders. Through imitation, reaction, or rivalry, the tactics and
rights claims of the black protest movement spread, slowly in the 1950s, then
with snowballing effect in the 1960s and early 1970s. A women’s rights
movement was reborn in a consciousness-intensifying intersection with the
civil rights protest. The American Civil Liberties Union mushroomed to its
modern size in the 1960s, forming a powerful rights litigation lobby for the
burgeoning liberation movements. By the mid-1970s, dozens of such move-
ments had sprung up, holding deeply entrenched customs to the test of fun-
damental rights: movements for the rights of gay Americans, Native Ameri-
cans, Chicanos, or Asian Americans; movement for the rights of the young,
the aged, the poor, the homeless, the institutionalized, and the handicapped.
On the global scene, a powerful international human rights movement gath-
ered force. Heightened by television and by the historic conjuncture of social
movement organization with an activist judiciary willing to give a hearing to
the rights claims roiling up from below, rights talk spread with unprece-
dented speed from out-group to out-group. Rights claims not only mobilized
out-groups but also, in some cases, created them where group consciousness
had barely had a public language before—the work of the National Welfare
Rights Organization being a striking example.?

This eruption of rights claims and rights-claiming organizations gener-
ated resistance across a wide and fiercely contested front. Backlash move-
ments proliferated. In the state and federal courts, judges split with increas-
ingly sharp discord over their receptiveness to the new rights claims; among
the Reagan federal court appointees there was no mistaking their desire to
curb the unpredictable, protean side of rights talk. And yet the language of
rights was too powerful to be left to the critics of the social status quo. The
framing of abortion policy as a contest between the “right to life” and the
“right to choose” set a model for the battles to come. By the 1980s social and
cultural conservatives were working hard all across the contested social ter-
rain to defend the status quo with counterclaims of rights: parents’ rights to
keep the traditional family order in force, free speech rights to protect cus-
toms of public prayer, taxpayers’ rights to hold down public budgets. In the
early years of its existence, a Moral Majority organizer noted in 1990, “we
framed the issues wrong.” Framing school prayer as “good” didn’t win the
day. “So we learned to frame the issue in terms of ‘students rights. . .. We are
pro-choice for students having the right to pray in public schools.”

Amidst these crosscutting claims, the struggle to control the discourse of
rights is now as intense as it has ever been in U.S. history. Six years into the
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“war on terror;’ administration conservatives insist that when national secu-
rity and individual rights clash, rights must give way, with courts blocked
from exercising their powers of review. At the conservative grass roots, a
property rights radicalism gains ever-stronger intellectual and popular sup-
port. Conservatives, who had rejected the language of international human
rights when Jimmy Carter injected it into foreign policy in the 1970s, now
wield the rights of women and the rights of free worship as banner causes of
their own. The human rights of prisoners, by contrast, belong to altogether
different agendas. The rights of immigrants, both legal and undocumented,
are a flash point of acute political tension. The human rights of international
victims of atrocity come and go in American political discourse with the
winds of the moment.

In this cacophony of competing rights, almost no one now talked of
“natural rights” John Rawls’s project of reimagining the social contract, as it
might have been made at a moment of original innocence, though it cut a
powerful swath through the political philosophy seminars, never gained
much popular traction.?”” The cultural conservatives were profoundly an-
tipathetic to the utopian project of trying to think one’s way beyond existing
social arrangements to some moment of natural perfection behind them. In
its Bowers v. Hardwick decision upholding state sodomy laws in 1986, a con-
servative Supreme Court majority made clear its determination to get out of
the business of instantiating any new “fundamental” rights.?

And yet, as the tumult of arguments through which Bowers was over-
turned in 2003 confirmed, the destabilizing element in modern rights talk
remains, as in the eighteenth century, its openness to abstraction. What
made the language of rights so powerful a political vehicle was not only its
ability to focus a mass of grievances and aspirations into a sharply defined
claim: to roll the messiness of pain and history and experience into a right. It
was not only the close articulation between rights construction and the
power of the courts, accelerated by the new institutions of public policy liti-
gation. What made the language of rights so powerful in the last half of the
twentieth century was, as before, its invitation to think at cross-purposes to
history, custom, and massively entrenched convention and to measure them
against original principles of justice. The sheer volume of rights invention
and rights dispute in the fifty years after Brown has no historic parallel. But
the dynamics were familiar.

\Y%

“None of the supposed rights of man,” Marx objected in 1842, “ .. go beyond
the egoistic man, man as . . . an individual separated from the community,
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withdrawn into himself, preoccupied with his private interest and acting in
accordance with his private caprice”” The point, born in the conservative
reaction to the French Revolution and a common coin of early-twentieth-
century progressive thought, cannot be dismissed. Rights claims are claims
against others. They do not exist outside a situation of real or potential an-
tagonism. From the beginning of American history, to talk of rights has been
to specify tyrannies and hold them up to the bar of justice—the practical jus-
tice of the courts, when justice is to be found there, or the principles of jus-
tice itself, when the courts are blind. Like the Anglo-American legal system
itself, rights claims invite sharp distinctions between the rights-invaded self
and others. It is hardly an accident that a political culture repeatedly flooded
by popular claims of rights has no easy time talking directly and sustainedly
about common possessions, common interests, or entangled and interde-
pendent destinies.

But rights consciousness in America has never been a simple vehicle for
possessive individualism. From the Virginia Bill of Rights through the New
Deal’s rearticulation in terms of economic rights and beyond, strong rights
claims have gathered individual and collective rights into a common fold.
Some rights in the American polity are held by persons, others by groups, by
the “community” (as the Pennsylvania bill of rights of 1776 had it), or the
“people” as a whole. The rights of contemporary Americans include rights of
possession and privacy, but they also include the right to assemble, organize,
worship, vote, and strike—all collective rights, capable of being held only by
communities of persons.

That rights claims carry both public and private potential, that social
democracy and laissez-faire can both be justified on rights-based founda-
tions, is not due to the capriciousness of language. Rights consciousness
contains its own peculiar collective dynamic. Translating pain and injury—
a policeman’s beating, a “no Jews wanted” sign, or a compulsory religious
oath—into claims of rights not only transfers personal wounds into the
realm of justice; it translates private experience into a general claim and po-
tentially universalizing language. This is the solidaristic dynamic in rights
movements. This is likewise the dynamic of rights contagion, as universally
stated rights slip past the adjectives (white, male, Christian, native-born, and
the rest) tacitly constructed to hedge them in and move out in unexpected
ways and into the hands of unanticipated users.

Above all, what is most striking about the history of rights consciousness
in America is its democratic character. That has not precluded Americans
from trampling massively on rights, not the least in the practice of slavery
that bore so hard on the Constitution drafters’ minds. But the utopian strain
in rights consciousness remains a powerful, unpredictable lever of change.
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Since the Revolution, rights talk has never been fully consolidated by the ex-
isting institutions of law—never separable from inquiry into rights as they
ought to be, or must once have been. The result has been a widely diffused,
often destabilizing, sometimes convoluted and legalistic, but, nonetheless,
inventive popular debate about the fundamentals of a just society.

The members of the first Congress who served as arbiters of the Bill of
Rights’ final language had far more narrow, immediate goals than this. Their
project was to consolidate rights. As nervous as all centrists about the insta-
bility of rights arguments, they pruned the open-ended natural rights ab-
stractions out of the document with the rigor of men determined to lock up
that line of argument against the future and the external democratic clamor.
The failure of their effort is one of American history’s central events and the
American polity’s good fortunes.



2

The Explosion and Erosion of Rights

GARY L. MCDOWELL

The history of America has been, by and large, the history of the idea of in-
dividual liberty and rights. As a nation we were, as Abraham Lincoln re-
minded his morally torn generation, “conceived in liberty and dedicated to
the proposition that all men are created equal” When Thomas Jefferson and
the other patriots of 1776 declared their independence from England and
proclaimed their rightful place among the powers of the Earth, they believed
that the rightness of their cause impelled them to the separation—a political
act never before undertaken as a moral matter. To that generation, there was
no doubt that, as Jefferson memorably put it, all men are created equal; that
they are endowed by their Creator with certain inalienable rights; and that
governments, to be legitimate, must derive their just powers from the con-
sent of the governed. The laws of nature and of nature’s God demanded
nothing less.

Those lessons of the American founding have been well learned by every
subsequent generation of Americans; it is not too much to say that the philo-
sophical language of our founding echoes still in our daily politics. The
bedrock principles of the American republic continue to inspire and direct
public discussion about law and policy, from judicial nominations to legisla-
tive efforts to enact civil rights laws to questions about how enemy combat-
ants must be treated as prisoners during a war on terror. As a people, we
Americans take our rights very seriously indeed.

During the past half century or so the American devotion to rights has
grown ever stronger. Especially since World War II there has been an in-
creasing public consciousness about rights and liberties. And with that has
come a troubling transformation in the way we think about rights. Rights
have come to be associated in the public mind almost exclusively with the
courts of law in general and with the Supreme Court of the United States in
particular. Where earlier generations thought rights were to be protected by
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the intricate institutional arrangements of the constitutional system as a
whole—including the states in their sovereign capacities—we have come to
think of rights primarily as the result of judicial review at the national level.
Sooner or later, it seems, every political question is reduced to a question of
rights, and the definition of those rights is left to the courts.

As aresult, ours is the age of rights—or, at the very least, the age of rights
talk.! Nothing dresses up a political cause like the rhetorical garb of rights;
and neither the political Right nor the political Left is able to resist the se-
ductive allure the rhetoric of rights presents. Thus the contemporary debate
over the nature and extent of rights exposes at once what is best and worst in
American politics and, thereby, in American law.

We see our best side—what Lincoln once called “the better angels of our
nature”—in the continuing commitment to the notion that all are created
equal and are endowed by their creator with certain inalienable rights. On
the whole, we continue to believe, as did Jefferson and the others of his age,
that governments are instituted in order to secure those rights nature gives
but leaves insecure. Our noblest impulse moves us to seek ways to render
those abstract philosophical principles into concrete political reality.

But this worthy side cannot conceal what all too often is really going on.
For the very power of fundamental principles to inspire carries with it a ter-
rible temptation. If one can couch policy preferences in the evocative and
provocative language of civil rights, those preferences will have a far greater
chance of success in the political, and ultimately the judicial, battles that
must be fought. It is simply unseemly to argue against, or even to appear to
argue against, what is proffered as a further step toward the American goal
of securing an ever increasing number of “rights” for all.

The problem is that such temptation is not without its costs: it cheapens
the very idea of rights. Calling an ordinary policy preference a fundamental
right does not, because it cannot, make that preference a right in any mean-
ingful, philosophical sense. It only confounds the idea of rights with the
power of clever rhetoric.

There is yet a deeper problem: the new logic of rights wreaks havoc on
the idea of a written constitution. For the most part, the textual provisions
for rights in the original Constitution and in the Bill of Rights are relatively
few in number and are rather precisely crafted. To fit ever more innovative
claims of rights within those original provisions requires more than a little
stretching of the text. Special protections as fundamental rights are claimed
for an assortment of human endeavors, even though they are founded on
no explicit provision in the original Constitution or any of its subsequent
amendments. Rather these claims rest on the assumption that there is an
“unwritten constitution” of unenumerated rights that both antedates and
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transcends the written Constitution and all of its amendments. By this logic,
the textual constitution contains metaphysical portals such as the due pro-
cess clauses and the Ninth Amendment through which judges may import
new rights that are not mentioned in the existing texts. This jurisprudential
view was granted the legitimating imprimatur of the Supreme Court in the
1965 birth control case of Griswold v. Connecticut. The impact has been pro-
found. Indeed, Griswold has ceased to be merely a case in constitutional law;
it has become an ideological metaphor for the new politics of rights.

The Privacy Metaphor

The Court in Griswold declared unconstitutional a Connecticut law restrict-
ing the use of contraceptives even by married couples in the privacy of their
own home. The majority held that, despite the Constitution’s failure to men-
tion it explicitly, the document contained an implicit “right to privacy” It
emerged, said Justice William O. Douglas, as a penumbra formed by emana-
tions of particular rights that were explicit—rights such as being free from
unreasonable searches and seizures in one’s home. Thus this unenumerated
right, once discerned and decreed by the Court, became equal in power to
those rights that are enumerated.

By definition, such a broad and unenumerated right must depend for its
form on judicial decree. What is included and excluded by the right to pri-
vacy must remain a matter of judicial discretion on a case-by-case basis.
This is why Judge Robert H. Bork has called this right the “loose canon of
constitutional law.” Its lines and limits depend not upon any clear textual
provision but only upon judicial predilection. This judicially created right is
best known as the foundation of Roe v. Wade (1973) and the idea of a wom-
an’s right to have an abortion. But it is far more than that. It is simply preg-
nant with possibilities for new rights. There are new and emerging notions
of privacy that go far beyond the questions of contraception and abortion in
Griswold and Roe, ranging from possession of pornography to the “psychic
freedom” of drug use to same-sex marriages. These ideas are currently
churning their way from professors’ theories to lawyers’ briefs to judges’
opinions.

Before Griswold enshrined the idea of a fundamental right to privacy, it
was understood that in areas in which the Constitution was silent, the power
to deal with issues touching privacy resided with the states where the opin-
ions of the people as to what was moral or immoral, acceptable or unaccept-
able, would lead to laws reflective of the moral sense of the community.
After Griswold such laws can no longer reflect the moral sense of the com-
munity unless the judge or justice in question happens to agree.
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The judicial arbitrariness inherent in the idea of a fundamental right to
privacy is what raises serious questions about its legitimacy—and, by exten-
sion, about the legitimacy of the whole notion of unenumerated rights for
which privacy stands. The public morality of the community is supplanted
by the private morality of the judge. By the logic of Griswold and its consti-
tutional progeny—especially, as will be seen below, such cases as Planned
Parenthood of Southeastern Pennsylvania v. Casey (1992) and Lawrence v.
Texas (2003)—the individual becomes everything, the community nothing.
And thereby an older and more stable understanding of rights is abandoned.
To understand where we are, it is helpful to remember where we began.

The Foundations of Community

To those who framed and ratified the Constitution and the Bill of Rights the
primary concern was not simply rights in an abstract and absolute sense. For
that generation, rights were properly understood only within the context of
a scheme of government that served to define and protect those rights.
While they surely appreciated and accepted the idea that there were rights
bestowed upon mankind by nature and nature’s God, they also knew that
without governments being instituted among men those rights nature gave
were left in a most precarious position.

The founding generation drew its philosophic bearings from the great
philosophers of modern politics, those who fashioned the theory of the so-
cial contract. Of particular importance were such writers as Thomas Hobbes
and John Locke. In such works as Hobbes’s Leviathan and Locke’s Two Trea-
tises of Government, the entire body of traditional thinking about politics
and human nature was called into question—and supplanted. Where earlier
generations had taught of natural right to which all mankind were beholden,
Hobbes and Locke taught the language of natural rights. Whereas their pre-
decessors located the order in the universe in places external to man—either
nature in an Aristotelian sense or the word of God—Hobbes and Locke cen-
tered all things in man himself.

By the reckoning of Hobbes and Locke, knowledge began not with phi-
losophy or scripture but with the senses. Mankind drew conclusions about
the world as a result of experiencing the world and fashioning notions to ex-
plain its otherwise impenetrable phenomena. The senses set reason in mo-
tion, and reason gave rise to ideas that allowed man to make sense of the
world. The basic teaching of Hobbes’s and Locke’s new theory of politics was
that men are born free and equal and are radically independent actors, each
with a mind of his own. Nature does not decide the important question of
who is to rule; man’s own reasoning decides what sort of government best
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serves his interests. By nature’s command that all men are equal, no one is
obliged to submit to another’s opinion against his will. The only legitimate
means of imposing order on the chaos of nature’s bounty was the social con-
tract, an agreement entered into freely by all; this device alone could legiti-
mately transform isolated human beings into a community of citizens.

Central to this theory of politics was the idea of the state of nature, man’s
pristine and primitive condition before law and society and civilization. The
purpose of the state of nature theory was not to argue that there had ever
been such a place (although both Hobbes and Locke wondered about Amer-
ica) but to strip mankind down to its bare essentials in order to see human
nature most clearly. In that hypothetical original state all men were, in the
truest sense, equal. Nature endowed each person with certain inalienable
rights, rights that did not spring from governments but were antecedent to
all government. The most basic of rights was, of course, life itself, mere pres-
ervation; beyond that was man’ liberty to live unencumbered by the com-
mands of another and to pursue his happiness as he might see it.

The problem of this state of nature was that in practice each man’s nat-
ural equality meant that each man had the power to enforce his natural
rights as he saw fit. But nature was not so generous as to allow everyone to
see the world the same way; man’s free will and natural impulses led in-
evitably to conflict rather than consensus. As a result of their natural reason-
ing men would fashion notions of what was right or just—for themselves.
Self-interest was the most that one could expect from men in such a state.
The result, as Hobbes so famously put it, was that life in the state of nature
was “solitary, poor, nasty, brutish and short”

The great and abiding virtue of man’ ability to reason was that he would
come to see that, whatever the virtues of the state of nature, its vices were
overwhelming. There was no security for life or property for anyone. Thus
moved by their innate desire for self-preservation and commodious living,
the bleak prospects of life in the state of nature would prompt men to come
to see the logic of entering into a mutual covenant. By this fundamental
agreement—the social contract—men could join together to put an end to
“the warre of all against all” that plagued them.

By the terms of the social contract men would move from the barbarous
state of nature to the more convivial climes of civil society. In the process,
their natural rights would be transformed into civil rights. The advantage
was that civil rights within the context of civil society would come backed by
the sanction of law. Because the social contract and the creation of the sov-
ereign commonwealth was the result of a voluntary covenant of each with
all, when man obeyed those laws to which he had consented he was, in ef-
fect, obeying himself.
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This was the philosophic backdrop of the founding of the American re-
public that began in earnest with the Declaration of Independence in 1776.
When Thomas Jefferson set out the reasons for the rebellion of the colonies
against the imperial pretensions of Great Britain, he did not merely make the
case for the Americans’ rights as Englishmen. By 1776 events had caused the
Americans to deepen their appeal; they now justified the Revolution by re-
course to the laws of nature and of nature’s God. In his well-known prologue
to the Declaration, Jefferson later insisted, he was simply trying to produce
nothing more original than a accurate “expression of the American mind™?
as it was at that revolutionary moment:

We hold these truths to be self evident, that all men are created equal, that they
are endowed by their Creator with certain unalienable rights, that among these
are Life, Liberty, and the Pursuit of Happiness—That to secure these rights,
Governments are instituted among men, deriving their just powers from the
consent of the governed.—That whenever any form of Government becomes
destructive of these ends, it is the Right of the people to alter or abolish it, and to
institute new Government, laying its foundation on such principles, and orga-
nizing its powers in such forms, as to them shall seem most likely to effect their
Safety and Happiness.

Central to Jefferson’s catalogue of those truths deemed self-evident is that
governments have but one legitimate purpose—“to secure these rights”—
and only one legitimate foundation—the consent of the governed. Any other
purpose or any other foundation would be utterly and profoundly illegiti-
mate.

But the political focus of the philosophic purpose of establishing a civil
society was never simply on the individual as an individual, but on the indi-
vidual as part of society. The focus was always upon the “right of the people”
The very idea of the consent of the governed is one that is communitarian at
its deepest level. Consent, then, is more than merely the sum of the parts; yet
it is characterized precisely as consisting in those parts, those individuals
whose consent is necessary as individuals. In a sense, this theory of consent
is analogous to a chemical compound; oxygen and hydrogen, for example,
combine to form water yet never cease to be hydrogen and oxygen.

The mechanics of popular consent hinge on the idea that each man’s pri-
vate conscience can somehow be transformed into something more than it-
self yet not lose its essential characteristic as private conscience. The core of
the process lay in the notion that such a transformation can only occur as a
result of voluntary consent; consent and coercion are antithetical. Man’s pri-
vate conscience will arrive at the conclusion that what is right is to enter into
the social compact. Rights without sanctions to protect them are not, in any
meaningful sense, rights at all. It is in the interest of each to enter into such
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an agreement and to create a government “from reflection and choice,” as
Alexander Hamilton put it.> As John Jay argued in The Federalist: “Nothing
is more certain than the indispensable necessity of Government, and it is
equally undeniable, that whenever and however it is instituted, the people
must cede to it some of their natural rights, in order to vest it with requisite
powers.”

The essential right ceded to the government is the right to make and en-
force laws in order to protect the safety and happiness of each individual
who has consented to live under that sovereign authority. The people, in
their collective capacity, shall judge whether or not the government is keep-
ing its end of the bargain. If the government is found wanting in this essen-
tial regard, the people, as Jefferson put it in the Declaration, properly retain
the right to alter or abolish the government and to institute a new govern-
ment as they see fit. Thus there is no preordained form of government; it re-
mains the choice of the governed.

The question then arises as to how this consent can be given some ex-
pression that will elevate it above the merely private opinions of those who
will come to hold power. The answer the American founders gave, following
Hobbes and Locke, was to get it in writing. The idea of a written constitu-
tion, Jefferson would later say, was America’s “peculiar security.”® To his great
rival, Chief Justice John Marshall—with whom Jefferson rarely agreed on
anything else—a written constitution was the “greatest improvement on po-
litical institutions.”®

By the device of a written constitution duly ratified by those who are to
live under it, the consent of the governed would be given concrete expres-
sion. Such a written constitution, said Hamilton, would be seen by all, and
especially by judges, as “a fundamental law” The Constitution was to be un-
derstood as embodying “the intention of the people”; as such it would serve
as a basic check against the pretensions of power. It was to be preferred to the
“intention of [the people’s] agents” in any branch of the government.”

The Constitution reflected the structure of the government to which the
people consented; further, and perhaps more important, it reflected the
wishes of the people as to the lines and limits of the powers granted to the
government. In particular, as Hamilton noted, a “limited constitution. .. [is]
one which contains certain specified exceptions to the legislative authority;
such for instance as that it shall pass no bills of attainder, no ex post facto
laws, and the like” As a result of such “specified exceptions,” Hamilton could
argue that “the constitution is itself in every rational sense, and to every use-
ful purpose, a BILL OF RIGHTS.”®

Thus were rights originally seen as a matter of community judgment as
to what the limits of governmental power ought to be. Within the text of the
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Constitution itself the framers, as Hamilton indicated, put things off-limits.
They undertook to protect rights precisely, by clear and common definitions
of what was, and what was not, to be tolerated. When the demand for a bill
of rights led to the first ten amendments to the original Constitution, those
who framed them again opted for precision. In particular, they added the
Bill of Rights at the behest of the Anti-Federalists, who feared that an over-
reaching national government would in time “devour” the states. Thus there
was no ambiguity as to the applicability of the Bill of Rights: it did not extend
as a restriction on the powers of the several states.’

This issue, which in fact lies at the heart of the rise of the privacy meta-
phor and the decline of community, was first addressed by Chief Justice
Marshall in his last constitutional decision, Barron v. Baltimore (1833), in
which it was urged that the Fifth Amendment was a brake not merely on na-
tional power but on the powers of the states and localities as well. In dis-
missing that argument, Marshall went to the very heart of the notion of con-
stitutionalism that had informed the American founding:

The Constitution was ordained and established by the people of the United
States for themselves, for their government, and not for the government of the
individual states. [A]nd in that constitution, provided such limitations and re-
strictions on the powers of its particular government as its judgment dictated.
The people of the United States framed such a government for the United States
as they supposed best adapted to their situation, and best calculated to promote
their interests. The power they conferred on this government was to be exer-
cised by itself; and the limitations on power, if expressed in general terms, are
naturally, and, we think, necessarily applicable to the government created by the
instrument. They are limitations of power granted in the instrument itself; not
of distinct governments, framed by different persons for different purposes.

Thus Marshall concluded:

Had the framers of these amendments intended them to be limitations on the
powers of the state governments, they would have imitated the Framers of the
original constitution, and have expressed that intention. These amendments
contain no expression indicating an intention to apply them to the state gov-
ernments. This Court cannot so apply them.!

Implicit in Marshall’s opinion in Barron are two fundamental principles.
First, rights are rights by virtue of having been given certain concrete ex-
pression in a constitutional text; they represent the intentions of the people
as to the form of their government. They are not natural but civil in their ori-
gin and practical extent. While there may arguably be a constellation of nat-
ural rights or common-law rights, they do not become constitutional rights
until explicitly adopted in the manner prescribed by the Constitution itself.
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Marshall’s second point is equally significant: rights are fashioned as re-
straints on government antecedent to the government itself. Thus they are
not subject to creation or re-creation by the powers of that government. The
courts are no more empowered to exercise their will independent of the peo-
ple in their original collective capacity than is the legislature or the execu-
tive. The opinions of the judges stand in the same relation as the laws of the
legislature to the original will and consent of the people. Neither is superior
to the other or to the people themselves. Indeed, as Hamilton said, “the
power of the people is superior to both.”!!

The Transformation of Rights and

the Decline of Community

This view of rights generally held sway until the middle of the nineteenth
century. There were fits and starts by the Court to go down the largely un-
marked path of natural law and unwritten rights—Justice Samuel Chase in
Calder v. Bull (1798), for example—but such philosophic flutters never gave
way to full jurisprudential flight on the part of the Court. Rights continued
to be viewed as deriving in the first instance from the written Constitution,
of which, of course, the first ten amendments were as integral a part as the
other provisions of the original text. The reason, as Justice James Iredell put
it in his opinion in Calder, was simple and powerful: “The ideas of natural
justice,” he explained, “are regulated by no fixed standard: the ablest and
purest men have differed on the subject” And, as Justice Iredell said else-
where, “fixed principles of law cannot be grounded on the airy imagination
of man”

In 1857 the first fissure in this foundation appeared. It came in the con-
troversial opinion of Chief Justice Roger B. Taney in the slavery case of Dred
Scott v. Sandford, a case aptly described on one level as a “self-inflicted
wound” on the part of the Supreme Court.!? In seeking to calm the political
waters so roiled by slavery, Taney set out to deny that Congress had the
power to prohibit slavery in the territories seeking admission as states to the
Union. In the end, of course, he decreed that the Missouri Compromise was
unconstitutional; it was the first time since Marbury v. Madison (1803) that
the Court had struck down a federal law by judicial review.

In the course of the opinion, however, Taney did more than merely de-
clare an act of Congress invalid; he introduced into a seemingly ordinary, if
vexatious case, a truly revolutionary principle. “[A]n act of Congress,” the
chief justice wrote, “which deprives a citizen of the United States of his lib-
erty or property in a particular territory of the United States, and who has
committed no offence against the laws, could hardly be dignified with the
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name of due process of law’** By linking the idea of vested interests to the
due process clause of the Fifth Amendment, and using it to protect the prop-
erty of slaveholders—in this case, Dred Scott—Taney imported into the
Constitution the notion that rights were protected even though unenumer-
ated. In the name of protecting the citizens such as John Sandford from the
zeal of government, Taney radically expanded the objects to which the judi-
cial power was originally thought to extend.

Taney’s logic hardly went unnoticed. But before Lincoln and Stephen
Douglas took to the byways of Illinois in their battle for the Senate in 1857,
and before the decision threw fuel on the already smoldering political fire of
slavery, Justice Benjamin Curtis dissented vigorously from the holding in
Dred Scott. “When a strict interpretation of the Constitution, according to
the fixed rules which govern the interpretation of the laws, is abandoned,”
Curtis warned, “and the theoretical opinions of individuals are allowed to
control its meaning, we have no longer a Constitution; we are under the gov-
ernment of individual men, who for the time being have the power to de-
clare what the Constitution is, according to their own views of what it ought
to mean.”'* At a minimum, the decision of the Court was an unwarranted
“assumption of authority” to the detriment of the more representative insti-
tutions of government.

By invalidating the Missouri Compromise, the Court in Dred Scott un-
dermined the political legitimacy of the legislature to address the seemingly
intractable dilemma slavery posed. In the name of unspecified transcendent
rights and liberties, the Court denied the people the political liberty to deal
with their greatest political problem according to the powers clearly given
the Congress by the Constitution itself. But ultimately it was not Dred Scott
that would most contribute to the demise of community and the transfor-
mation of the meaning of rights under the Constitution: that distinction,
ironically, was reserved for that device meant to rid the republic of the more
noxious elements of Dred Scott—the Fourteenth Amendment, which was
ratified in 1868.

The Fourteenth Amendment sought to clear the constitutional waters
muddied by Dred Scott by guaranteeing all citizens that the privileges and
immunities of their national citizenship would not be abridged by any state;
that they would not be deprived of “life, liberty, or property without due
process of law”; and that no state would be able to “deny to any person
within its jurisdiction the equal protection of the laws.” (The Thirteenth
Amendment, of course, had laid the foundation: it had prohibited slavery
and involuntary servitude.) These noble goals were all to be achieved by the
true purpose of the Fourteenth Amendment, which in its final section em-
powered Congress “to enforce, by appropriate legislation, the provisions of
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this article” The original federal design of the Constitution had been altered
in a very fundamental way; henceforth, Congress would be able to intrude
into the domestic affairs of the theretofore sovereign states in the name of
privileges and immunities, due process of law, and equal protection of the
laws.

But the most significant transformation of the federal principle would
come not from the laws of Congress but from the decrees of the Court.
Within a very short time, the Fourteenth Amendment would be put to uses
never imagined by those who framed and ratified it—and not uses for which
it had been intended. While the Court would deny the applicability of the
amendment to racial discrimination in The Civil Rights Cases (1883) and to
racial segregation in Plessy v. Ferguson (1896), the justices would in time in-
fuse it with new meaning by creatively interpreting the amendment to in-
clude the idea of “liberty of contract,” a doctrine whereby the Court stretched
the meaning of “liberty” in the due process clause to protect economic inter-
ests against governmental regulation.

This stretching of “liberty” reached its high-water mark in Lochner v.
New York (1905), when the Court struck down a New York law that regu-
lated (in the name of health and safety) the hours bakers could work. Such a
regulation, the Court decreed, denied the employer and the employees their
fundamental right freely to enter into a contract. Such regulations violated
due process of law insofar as they were, in the view of a majority of the
Court, “unreasonable’*

Lochner and its descendants would rule the juridical roost until 1937,
when the Court, bearing the marks of Franklin D. Roosevelt’s appointments,
handed down its decision in West Coast Hotel v. Parrish (1937), allowing a
state wage law to stand. In the process of overruling the earlier case of Adkins
v. Children’s Hospital (1923), the Court argued that under the Constitution
the “community may direct its law-making power to correct the abuse which
springs from [unconscionable employers’] selfish disregard of the public in-
terest.” Yet all was not well: while the Court gave with one hand, it took away
with the other. That same year the Court handed down one of its truly land-
mark cases, Palko v. Connecticut (1937), in which the justices sought to de-
fend the idea that the Fourteenth Amendment “incorporated” at least cer-
tain, if not all, the provisions of the Bill of Rights.

Palko was not the first time the Court had argued that a particular limi-
tation in the Bill of Rights applied with equal force to the states. That honor
goes to Gitlow v. New York (1925), a First Amendment case. In Gitlow, the
Court had not bothered to defend its radical move by anything approaching
a reasoned argument; the majority simply asserted that the First Amend-
ment applied to the states.!® And between 1925 and 1937 the Court had “in-
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corporated” yet other provisions of the first ten amendments. But in Palko
the Court sought finally to offer a defense of its encroaching power.

The essence of the Palko decision by Justice Benjamin Cardozo lies in
his notion that not all rights are equal; some few are properly deemed “su-
perior,” he argued, in that they are distinguished from those without which
“justice . . . would not perish.” Certain rights, Cardozo went on, are “implicit
in the concept of ordered liberty [and] so rooted in the traditions and con-
science of our people as to be ranked fundamental” While procedural
rights such as the prohibition against double jeopardy (the issue in Palko)
were not to be held as fundamental, such rights as the “freedom of thought
and speech” were. The reason, Cardozo concluded, is that they form the
“matrix, the indispensable condition of nearly every other form of free-
dom’V

The significance of Palko for understanding our current confusions over
the nature and extent of rights can be reduced to Cardozo’s two essential
premises. First, incorporation of rights spelled out in the Bill of Rights was
not to be wholesale but rather on a case-by-case basis. Second, and most im-
portant, because all rights are not equal in their applicability, it is up to the
Court—or, in truth, to a mere majority of the justices—to determine on that
case-by-case basis which rights are superior or fundamental and which are
not. The implication of the opinion in Palko is stunning: rights depend only
upon the Court not only for their application but for their definition.

The year after the Court handed down Palko, the justices decided United
States v. Carolene Products Co. (1938). The opinion itself pales in compari-
son to the subsequent use made of only one of its footnotes—“footnote four;’
as it is known. For by the reasoning buried beneath the text of the opinion,
Justice Harlan Fiske Stone carved out a new standard for judicial considera-
tion of rights. There was a need, Stone wrote, for a “more searching judicial
inquiry” when laws seemed to cut especially harshly against “discrete and in-
sular minorities.”*® Thus rights claims were no longer to be simply a matter
of individuals; henceforth they would be viewed with increasing frequency
in light of group definition. This would not be limited to racial minorities,
but expanded to minorities of every sort—ethnic, religious, ideological, and
$0 on.

The deepest strand of thinking in the Carolene Products footnote, an
idea that would be fully fleshed out during the Warren Court, was that ma-
jority rule is somehow inherently suspect. But more troubling was the idea
that the collective sense of the community, as expressed in its laws, was to be
easily trumped by nearly any minority claim of rights. In time this logic
would be so expanded as to lead the late constitutional scholar Alexander M.
Bickel to mourn the passing of the idea that under majority rule minorities
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may sometimes legitimately lose. Taken together with the implications of
Palko, Gitlow, and other innovative rights rulings, Carolene Products would
help usher in the increasingly politicized world of rights within which our
courts still operate.

There is a paradox to the legacy spawned by these early cases. As their
underlying logic has been allowed to expand in case after case, two seem-
ingly contradictory principles have emerged as dominant. On the one hand,
rights have come to be seen as increasingly absolute; on the other, rights are
seen as amorphous and ill-defined things, dependent upon judicial defini-
tion. Taken together, these two strands of legal logic have formed the fabric
of contemporary judicial activism, what has been aptly labeled “government
by judiciary’*

This new thinking about the nature and extent of rights was not limited
simply to applying the Bill of Rights. For some, as Justice William O. Doug-
las once put it, the Bill of Rights was not enough.? In this view, there was a
need to free judges from the misconception that the only rights to be en-
forced by the courts were rights to be found in the Constitution and its sub-
sequent amendments. There is, in this understanding, a universe of rights
simply waiting to be divined and decreed by the courts; there were “unwrit-
ten but still binding principles of higher law?! Appropriately, it was Justice
Douglas who took the lead in creating the doctrine of unenumerated rights
that finally captured a majority of the Court in Griswold v. Connecticut.

There is a splendid irony to the notion of unenumerated rights that has
taken for its general rubric the “right to privacy” Its roots are to be found in
the constitutional soil tilled by the economic libertarians, those justices who
on nearly every other count are anathema to today’s liberal defenders of ex-
panding rights. The first trace of what would become the heart of Griswold
appeared in two liberty of contract cases, Meyers v. Nebraska (1923) and
Pierce v. Society of Sisters (1925). In both of these cases, Justice James Clark
McReynolds developed the idea that liberty in the due process clause, as he
putitin Meyers,

denotes not merely freedom from bodily restraint but also the right of the indi-
vidual to contract, to engage in any of the common occupations of life, to ac-
quire useful knowledge, to marry, to establish a home and bring up children, to
worship God according to the dictates of his own conscience, and generally to
enjoy those privileges long recognized at common law as essential to the orderly
pursuit of happiness by free men.?

The law in question, prohibiting the teaching of foreign languages, the Court
concluded, was “arbitrary” and without a “reasonable relation to some pur-
pose within the competency of the state to effect”?® The law being thus seen
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as unreasonable by their measure, the justices struck it down as unconstitu-
tional.

In Pierce v. Society of Sisters, a case involving the Oregon Compulsory
Education Act, which with few exceptions mandated that children be sent to
public schools, McReynolds returned to the issue. The law would have had
the effect, if allowed to stand, of putting the private schools operated by the
Society of Sisters out of business. But the Court faced a dilemma. As Mc-
Reynolds put it, because the plaintiffs were corporations, they could not
“claim for themselves the liberty which the Fourteenth Amendment guaran-
tees” Yet there was a way out. What the plaintiffs in fact sought, McReynolds
noted, was “protection against arbitrary, unreasonable and unlawful inter-
ference with their patrons and the consequent destruction of their business
and property.” Thus the Court concluded: “Under the doctrine of Meyers v.
Nebraska we think it entirely plain that the Act . .. unreasonably interferes
with the liberty of parents and guardians to direct the upbringing and edu-
cation of children under their control.”* What is significant in both Meyers
and Pierce is that in neither case did the Court presume to craft a general and
unenumerated “right to privacy” in the sense in which that is now under-
stood. To the Court at the time, both cases were merely newly forged links in
the doctrinal chain of economic liberties.

In 1942 the Court first addressed the underlying issue of unwritten civil
rights beyond the Constitution’s explicit provisions in Skinner v. Oklahoma,
a case involving an Oklahoma law mandating the sterilization of certain
classes of prisoners. In this case, Justice Douglas first expressed his belief
that the Court had the legitimate power to protect “the basic civil rights of
man,” even though they were not clearly articulated in the constitutional
text. It would prove to be a preface to his opinion twenty-three years later in
Griswold.

Douglas noted in Skinner that the case “touches a sensitive and impor-
tant area of human rights . . . the right to have offspring” Picking up the
theme McReynolds had begun in Meyers, Douglas struck down the law in
question not as a violation of the due process clause but as a violation of the
equal protection clause. Two concurring opinions, one by Chief Justice Har-
lan Fiske Stone and one by Justice Robert H. Jackson, seemed willing to go
further. Stone argued that what constitutes due process of law is “a matter of
judicial cognizance” and that in his view the law at issue was simply “lacking
in the first principles of due process” In Jackson’s view the issue was simi-
larly clear: “There are limits to the extent to which a legislatively represented
majority may conduct biological experiments at the expense of the dignity
and personality and natural powers of a minority”? What is most interesting
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in Skinner is that there is still no expression of a constitutionally protected
right to privacy.

The Court’s next major step toward creating such a general right to pri-
vacy came in 1961, in a case that involved the same Connecticut birth con-
trol statute that would finally be struck down in Griswold. Yet, in Poe v. Ull-
man (1961), the Court refused to reach the constitutional questions because
the case was brought in such a way as to “raise serious questions of non-jus-
ticiability of [the] appellants’ claims.”? This the Court did over the dissents
of Justices Douglas, Black, Harlan, and Stewart. The dissent of Justice Doug-
las is of special interest.

“Though I believe that ‘due process’ as used in the Fourteenth Amend-
ment includes all of the first eight amendments,” Douglas confessed, “I do
not think it is restricted and confined to them?” On the basis of McReynolds’s
reasoning in Meyers, Douglas went even further. “Liberty}” he said, “is a
conception that sometimes gains content from the emanations of other spe-
cific guarantees . . . or from experience with the requirements of a free soci-
ety.” Reflecting Cardozo’s logic in Palko, Douglas argued that there are cer-
tain rights so fundamental as to be deemed “implicit in a free society.” The
right to privacy in the marital relationship is one of those fundamental
rights. “This notion of privacy;” he concluded, “is not drawn from the blue. It
emanates from the totality of the constitutional scheme under which we
live”?” Douglas’s dissent in Poe would prove to be the bridge between his
opinion in Skinner and his opinion in Griswold.

When the Connecticut law that had been skirted in Poe came back to the
Court four years later in Griswold, Douglas at last reached the juridical des-
tination pointed to in Skinner. As he famously put it: “specific guarantees in
the Bill of Rights have penumbras, formed by emanations from those guar-
antees that help give them life and substance . . . Various guarantees create
zones of privacy . . . The present case, then, concerns a relationship lying
within the zone of privacy created by several fundamental constitutional
guarantees.””® Douglas reached his conclusion by reasoning from particular
rights to a general spirit and then back to a particular right. Those who had
framed and ratified the Bill of Rights itself had, of course, reasoned from a
general principle to the specifics they thought worthy of special treatment by
singling them out for special and explicit protection. Douglas thus left the
reasoning characteristic of a judge and engaged in the reasoning of a framer.

This was precisely the point of Justice Hugo Black’s spirited dissent in
Griswold. Black did not disagree because he thought the law in question pru-
dent or appropriate as a matter of public policy; indeed, he dissented pre-
cisely because he thought it was none of the Court’s business whether the
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law was wise or not. The power of the Court to weigh constitutionality did
not extend that far. What Douglas had undertaken to do in the majority
opinion, Black said, was to “keep the Constitution in tune with the times”?
And that the Court did not have the power to do; that was left to the politi-
cally cumbersome but constitutionally safe process of formal amendment.
As Black saw it, the majority was “merely using different words” to claim
the same power an earlier Court had claimed in order to strike down other
sorts of laws the Court had deemed to be “irrational, unreasonable, or offen-
sive” Whether the test embraced was that of “fairness and justice,” “rational
purpose,” or the “traditions and conscience of our people,” they all boiled
down to one thing—judicial review based on what the Court claimed was

“natural justice” As Black put it, echoing Justice Curtis’s dissent in Dred Scott:

If any broad, unlimited power to hold laws unconstitutional because they of-
fend what this Court conceives to be the “[collective] conscience of the people”
is vested in this Court by the Ninth Amendment, the Fourteenth Amendment,
or any other provision of the Constitution, it was not given by the Framers, but
rather has been bestowed on the Court by the Court.

Further, he argued, reliance

on the Due Process Clause or the Ninth Amendment or any mysterious and un-
certain natural law concept as reason for striking down . .. state law . . . is no less
dangerous when used to enforce this Court’s views about personal rights than
those about economic rights.*

The problem with the majority opinion in Griswold, Black was arguing,
was that such an assumption of power not rooted in the text of the Constitu-
tion was enough to turn the Court into a continuing constitutional conven-
tion. There was no doubt in Black’s mind that times might demand changes
in the Constitution. The question was whether that power to alter the fun-
damental law was given to the Court. Black thought not. In his disagreement
with the reasoning of the Court, he stood with such constitutionalists as
Iredell, Marshall, and Joseph Story. Black believed in the idea of constitu-
tional change as Story had summed it up in his Commentaries on the Consti-
tution of the United States. If any part of the Constitution be deemed “incon-
venient, impolitic, or even mischievous,” Story argued,

the power of redressing the evil lies with the people by an exercise of the power
of amendment . .. [A] departure from the true import and sense of [the words
of the Constitution] is, pro tanto, the establishment of a new constitution. It is
doing for the people what they have not chosen to do for themselves. It is
usurping the functions of a legislator, and deserting those of an expounder of
the law.
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This is precisely the dilemma posed by the logic of judicially defined un-
enumerated rights that was established in Griswold v. Connecticut. In the
name of fundamental rights governmental power is enhanced without re-
calling that it is such power that most threatens rights properly understood.
But Griswold was only the beginning.

The Rehnquist Court’s Perpetuation of a Bad Idea

Following Griswold, the Court found that those mysterious penumbras were
capacious enough constitutionally to protect the right of unmarried couples
to use birth control*? and to create the right to abortion.* Given the founda-
tion of the right to privacy and the understanding of judicial power that al-
lowed the Court to create it, there was never any reason to think that it had
in any meaningful way reached “the limit of its logic”* with the abortion de-
cision, however politically tumultuous that case would prove to be. But then
there came a glimmer of hope to those who believed the Court had erred in
Griswold and Roe.

During the last term of the Burger Court, the justices handed down their
decision in Bowers v. Hardwick (1986), a Georgia case that involved the ques-
tion of whether there was a constitutionally protected right of privacy to en-
gage in homosexual activity in the privacy of one’s home.* Justice Byron
White, who had concurred in the judgment in Griswold but had dissented in
Roe, rejected what he described as the invitation to announce “a fundamen-
tal right to engage in homosexual sodomy.” In White’s view, it would be dan-
gerous for the Court to take “an expansive view” of its powers and undertake
to “discover new fundamental rights imbedded in the Due Process Clause”
History, he believed, was on his side; prescriptions against homosexual con-
duct, he said, “have ancient roots.” The Georgia law was one of the many
based upon the community’s “notions of morality” and was in no way a vio-
lation of the Constitution. It was White’s firm belief that the Court was “most
vulnerable” and came “nearest to illegitimacy” when it produced “judge-
made constitutional law having little or no cognizable roots in the language
or design of the Constitution.”*

The hope spawned by Bowers that the Court might indeed leave the un-
certain field of privacy rights was greatly enhanced that same year when
President Ronald Reagan announced that he would nominate Associate Jus-
tice William H. Rehnquist to replace Warren Burger as chief justice of the
United States. Rehnquist, after all, had joined Justice White in dissenting in
Roe the year after Rehnquist had joined the Court. And he had been for all
those years since a lone but constant voice in behalf of judicial restraint and
in favor of constitutional interpretation rooted in the original meaning of
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the Constitution. Perhaps even more encouraging to the jurisprudential
critics of Griswold and Roe was the fact that President Reagan was filling
Rehnquist’s seat as an associate justice with Judge Antonin Scalia, a vocal ad-
vocate of restraint and original meaning. But all those hopes were soon to be
dashed.

In the midterm elections of November 1986, the Republican Party had
lost control of the United States Senate. As a result, the next year the Reagan
administration suffered the stunning defeat of Judge Robert H. Bork’s nom-
ination to the high court. In BorK’s place (after political problems quickly de-
railed Reagan’s second nominee, Judge Douglas Ginsburg) the White House
put forward a little-known federal appeals court judge from California by
the name of Anthony Kennedy. When George H. W. Bush succeeded Reagan
in the presidency, it would fall to him to appoint two additional members of
the Supreme Court, judges David Souter and Clarence Thomas. While
Thomas would prove himself committed to judicial restraint and to origi-
nalist interpretation, Souter would prove anything but. He quickly moved to
the left of the judicial spectrum, serving as a foil to the influence of Rehn-
quist, Scalia, and Thomas. By the time the next major privacy rights case
made it to the Rehnquist Court in 1992, justices Souter and Kennedy would
join forces with Justice Sandra Day O’Connor and undertake to ratchet out
the boundaries of the right to privacy beyond anything its early advocates
probably ever thought possible.

The case of Planned Parenthood of Southeastern Pennsylvania v. Casey
presented a frontal assault on the constitutional underpinnings of Roe, and
the justices were invited to overrule the abortion decision once and for all. It
was an invitation they dramatically chose to decline and did so primarily in
a plurality opinion by Justices O’Connor, Kennedy, and Souter. In fact, the
opinion in Casey went far beyond merely upholding Roe and undertook to
establish an understanding of judicial power and constitutional interpreta-
tion far more radical than what any earlier court had ever suggested.”

The Casey opinion began by dismissing the idea that the due process
clause could be properly understood by a merely “literal reading.” As it had
been understood for “at least 105 years,” the clause was not concerned with
mere procedural rights, but contained a “substantive component.” That sub-
stantive component could not be defined by either the terms of the Bill of
Rights or by “the specific practices of the States at the time of the adoption of
the Fourteenth Amendment.” There was, rather, a “substantive sphere of lib-
erty” the boundaries of which “are not susceptible of expression as a general
rule” That substantive component of “liberty” depended not upon the con-
stitutional text and original intention behind that text; it depended only on
the “reasoned judgment” of the members of the contemporary Court.*
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The essence of judicial power as presented in Casey was that of an insti-
tution “invested with the authority to . . . speak before all others for [the peo-
ple’s] constitutional ideals” The power of the Court to declare such values—
and the people’s willingness to acquiesce in those declarations—was to
Kennedy, O’Connor, and Souter what gave legitimacy to the people as “a na-
tion dedicated to the rule of law.* It was precisely this view of its own power
to “speak before all others” for the constitutional ideals of the people that
would in time bring the Court to the point of overruling Bowers v. Hardwick,
the one doctrinal aberration in the Court’s growing jurisprudence of privacy
rights, in order to expand ever further the “outer limits of the substantive
sphere ofliberty” in Lawrence v. Texas.

Bowers v. Hardwick would prove to be weakened by what were its inter-
nal contradictions. The underlying reason that the Court in Lawrence could
so easily overrule Bowers in order to extend the “outer limits” of privacy to
include homosexual sodomy was that Bowers itself rested on the same sub-
stantive due process foundation that Griswold and its ancestors and heirs
shared. Justice White’s majority opinion upholding the power of the states to
prohibit homosexuality as a matter of moral choice, seeing it as “immoral
and unacceptable,” rested not on the fact that the Constitution was silent on
such matters, thus leaving them to the states. Rather, the state statute was
valid because such moral prohibitions had “ancient roots”*® As in Griswold,
so in Bowers: such rights rest on nothing firmer or more certain than the
fact that the Court found them to be “so rooted in the traditions and con-
science of our people as to be ranked fundamental”*! All Justice Kennedy
had to do in Lawrence was to show that Justice White’s history in Bowers
was, at the very least, “not without doubt.” It certainly was not enough to
sustain the “substantive validity” of the law in question. Indeed, seen in the
proper light, Justice Kennedy insisted, that history displayed “an emerging
awareness that liberty gives substantial protection to adult persons in decid-
ing how to conduct their private lives in matters pertaining to sex.” The “eth-
ical and moral principles” which were deeply enough felt by the people of
Texas to pass the law at hand were no match for the justices’ confidence in
their “own moral code*

The foundation of Justice Kennedy’s opinion was the idea that “liberty”
in the Constitution’s due process clauses is not limited to protecting individ-
uals from “unwarranted governmental intrusions into a dwelling or other
private places,” but rather has “transcendent dimensions” of a more moral
sort. Properly understood, this notion of liberty “presumes an autonomy of
self that includes freedom of thought, belief, expression and certain intimate
conduct,” whether those are mentioned in the Constitution or not. Indeed,
had those who originally drafted “the Due Process Clauses of the Fifth and
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Fourteenth Amendments known the components of liberty in its manifold
possibilities, they might have been more specific” But they could not have
known since “times can blind us to certain truths and later generations can
see that laws once thought necessary and proper in fact serve only to op-
press.” The essence of the Constitution for Justice Kennedy is that it falls to
“persons in every generation [to] invoke its principles in their own search
for greater freedom.”** Put more simply, the meaning of the Constitution is
to be found in the moral views of the justices.

Justice Kennedy’s understanding of the changing metaphysical contours
of the right of privacy was drawn in large part from an obiter dictum in
Casey. Kennedy, Souter, and O’Connor had insisted there that lying at the
heart of the idea of liberty provided in the Constitution “is the right to define
one’s own concept of existence, of meaning, of the universe, and of the mys-
tery of human life”* This was something of a metaphysical echo of a simi-
larly expansive dictum by Justice Louis Brandeis in his dissent in Olmstead v.
United States (1928), in which he had insisted that the framers of the Consti-
tution “recognized the significance of man’s spiritual nature, of his feelings
and of his intellect. They knew that only a part of the pain, pleasure and sat-
isfactions of life are to be found in material things. They sought to protect
Americans in their beliefs, their thoughts, their emotions and their sensa-
tions.” As a result of these views, Brandeis insisted, the framers had “con-
ferred, as against the Government, the right to be let alone—the most com-
prehensive of rights and the right most valued by civilized men* The
problem is that this “most comprehensive of rights,” these judicially discov-
ered “transcendent dimensions” of the meaning of liberty, when embraced
by the Court as a ground for judgment, are utterly at odds with the very pos-
sibility of constitutional self-government.

The paradox of the Supreme Court’s interpretive creativity when it
comes to the privacy right is that it is defended in the name of protecting
new and often unheard-of individual liberties from legitimately elected ma-
jorities who have passed “laws representing essentially moral choices”* But
by so restricting the powers of the governments of the states (and this is al-
most always a restriction on the powers of the governments of the several
states) to make such moral choices part of the law, the Court has greatly lim-
ited the most important right of individuals, the right to be truly self-gov-
erning, a right that has its roots, as we have seen, in the very moral founda-
tions of American republicanism and the idea of a civil community.

The essence of self-government is the right of the people to engage in
public deliberation over what they think is right and what is wrong and to
decide how those views are to be translated into law. The elevation of a judi-
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cially created notion of privacy that can be used to trump nearly every con-
ceivable collective moral judgment made by the people in the end under-
mines constitutionalism in any meaningful sense. The right to privacy poses
a profound threat to that most basic of American political values, the com-
mitment to the rule of law. By its judicial imposition the right to privacy sup-
plants the stability and certainty that the rule of law requires with nothing
more than political uncertainty and judicial arbitrariness.

The dangers of such political uncertainty and judicial arbitrariness have
been exacerbated by the legacy of Casey and Lawrence. By their logic, the
right of privacy has been subtly transformed into something even more
amorphous, what Justice Kennedy called the “autonomy of self” While the
early opinions in such cases as Poe v. Ullman and Griswold v. Connecticut saw
fit to tie the right to privacy to marriage, there is none of that doctrinal re-
straint left after Casey and Lawrence. There is something far more absolute
about the “autonomy of self” than there is about mere privacy.

At the beginning, Justice John Marshall Harlan in his opinion in Poe was
willing to concede that the “right of privacy most manifestly is not an ab-
solute” and that the states have a “rightful concern” for their “people’s moral
welfare” As a result, such activities as “adultery, homosexuality, fornication,
and incest” were never to be understood as “immune from criminal enquiry,
however privately practiced”” Not so after Lawrence.

The fact is, the standard of the “autonomy of self” is far more capacious.
If the self is truly “autonomous” then by what possible measure could the
private sexual behavior of consenting adults ever be legitimately restricted
by the moral judgments of a majority of the people expressed in law? The
short answer would prove to be “none.” In his dissent in Lawrence, Justice
Scalia pointed out that by that decision “[s]tate laws against bigamy, same-
sex marriage, adult incest, prostitution, masturbation, adultery, fornication,
bestiality and obscenity . . . [are] called into question.” Moreover, he noted,
“the Court makes no effort to cabin the scope of its decision to exclude them
from its holding”*® On the basis of the “autonomy of self;” as suggested at the
beginning, it seems that the individual is everything, the community noth-
ing, when it comes to moral judgments about private behavior.

The Erosion of Rights

Modern constitutionalism contains at its core a philosophic paradox: a sta-
ble political order depends upon the successful reconciliation of the undeni-
able fact of man’s individuality and natural independence with his absolute
need of community and rule in light of the common good. The only means
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likely to transform human beings into citizens is a system of majority rule in
a constitutional order derived from, and resting upon, the consent of the
governed.

The framers understood very well the dangers posed to individual lib-
erty by majority rule; indeed, the Constitution was framed expressly to deal
with the problem of majority tyranny and to secure, as James Madison put it
in the Constitutional Convention, both “the security of private rights, and
the steady dispensation of justice”* However, the framers did not abandon
the idea of majority rule but only strove to reconcile, as Madison said, the
“rights of individuals” and the “permanent and aggregate interests of the
community”** This the framers sought to do by so contriving the interior
structure of the Constitution that its balanced and checked institutions
would combine “the requisite stability and energy in government, with the
inviolable attention due to liberty, and to the republican form.*!

In the framers’ view, rights were too important to leave dependent upon
any institution of government; no governmental power could ever be so
trusted. The contemporary view of rights forgets that judicial power exer-
cised by the Supreme Court is still governmental power and hence not to be
trusted to create new rights as the ideological mood may strike a majority of
the justices. The true roots of our rights are worth remembering if our rights
are to be truly preserved.
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The First Amendment and
the Freedom to Differ

SUZANNA SHERRY

The First Amendment provides that “Congress shall make no law . . . abridg-
ing the freedom of speech, or of the press” The incorporation doctrine—by
which the Bill of Rights applies to the states through the Fourteenth Amend-
ment—makes the amendment effective against state and local governments
as well. And like all constitutional limits, it applies not just to the govern-
ment itself but to any state actor—that is, to anyone who is acting in an offi-
cial capacity on behalf of a government entity.

Given that breadth of application, can such an all-encompassing and ap-
parently absolute prohibition mean what it says? May state actors really take
no action that in any way abridges the right to speak, or, more broadly, to ex-
press oneself? Think about all the ways in which public officials suppress
speech or penalize people for what they say or when and where they say it. If
the text of the First Amendment is taken literally, then a public elementary
school teacher cannot tell her students to sit quietly and listen, a judge can-
not demand order (read: quiet) in her courtroom, the police cannot remove
a traffic-disrupting protester from the middle of a busy street, and a state
university professor cannot give a student a C rather than an A for writing a
poor term paper. On this reading of the amendment, false and deceptive ad-
vertising, perjury, and fraud would be immune from punishment because all
impose criminal liability on a speaker because of what she says.

In short, the First Amendment—even more obviously than much of the
rest of the Constitution—requires interpretation and line-drawing. It should
come as no surprise that the history of the Supreme Court’s free speech ju-
risprudence reflects efforts first to define the core of the amendment and
then to draw ever finer distinctions around the edges.
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The core of modern First Amendment jurisprudence is what might be
called the anti-censorship principle: The government may not censor speech
just because it disagrees with it or disapproves of it. Even if a majority of cit-
izens dislike the speech or the ideas it communicates, the government may
not censor it for that reason. As Justice Robert Jackson wrote eloquently in
1943, “[i]f there is any fixed star in our constitutional constellation, it is that
no official, high or petty, can prescribe what shall be orthodox in politics,
nationalism, religion, or other matters of opinion or force citizens to confess
by word or act their faith therein” Somewhat surprisingly, it took the
Supreme Court until the middle of the twentieth century to reach agreement
on this anti-censorship principle, and somewhat longer to extend it beyond
political speech. And there are still some doctrinal areas in which the Court
seems unwilling to read the First Amendment as a protection against gov-
ernment censorship.

Political Speech

Governments, including our own, have always tried to suppress dissent and
disagreement. The Federalists passed the federal Alien and Sedition Acts of
1798 to silence political dissent and opposition by the Anti-Federalists. Dur-
ing the first half of the nineteenth century, many southern states enacted
laws prohibiting speech that criticized slavery or advocated its abolition. The
second half of the nineteenth century saw restrictions on the speech of labor
unions and social reformers. And each time the United States has engaged in
war, the government has tried to limit speech critical of the war or of the
government, on the theory that such speech harms the war effort. Until the
early twentieth century, all of these restrictions met with little or no judicial
resistance. As late as 1907, the Supreme Court held that the purpose of the
First Amendment was “to prevent all previous restraints on publications,”
and not to “prevent the subsequent punishment of such as may be deemed
contrary to the public welfare”

The modern history of free speech jurisprudence begins with the mo-
mentous events of 1917. In the space of a few months, the United States en-
tered World War I, Congress passed the Espionage Act prohibiting interfer-
ence with the draft, Lenin established a Bolshevist dictatorship in Russia,
and Russia made peace with Germany. American protests against the war,
rooted primarily in sympathy toward the Bolsheviks, escalated—and so did
American fear of communism, culminating in the postwar Red Scare. The
resulting conflict between protest and suppression of dissent generated four
influential Supreme Court cases in 1919.
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These cases are significant for two reasons. First, they show a Court
struggling to accommodate an older jurisprudential vision to the massive
social and economic upheavals of the early twentieth century, but without
ultimate success. In some ways, then, these cases are the free speech versions
of cases such as Lochner v. New York®—and the Court eventually abandoned
both the due process and First Amendment doctrines born in this era. A
second important aspect of these cases lies in the developing jurisprudence
of Justice Oliver Wendell Holmes. In 1907, Holmes wrote the majority opin-
ion in Patterson v. Colorado,* which confined free speech protection to the
absence of prior restraints. During the course of the four 1919 cases, how-
ever, Holmes moved toward a more modern view of free speech. In these
cases, then, we can see the roots of a robust protection of expression.

All four cases involved violations of the Espionage Act. Charles Schenck
was convicted of violating the act for circulating pamphlets opposing the
war, including sending them to men who had been drafted. The pamphlets,
distributed in 1917, printed the text of the Thirteenth Amendment—which
prohibits slavery—on one side and the heading “Assert Your Rights” on the
other. They also contained other exhortations to peaceful resistance against
the draft and criticism of the war. Schenck argued to the Supreme Court
that the First Amendment prohibited punishing him for his written expres-
sion. Justice Holmes wrote for a unanimous Court that “[t]he question in
every case is whether the words are used in such circumstances and are of
such a nature as to create a clear and present danger that they will bring
about the substantive evils that Congress has a right to prevent.” Finding
that Schenck’s pamphlet created a clear and present danger of interference
with the draft, the Court affirmed the conviction. A week later, the Court
used the clear and present danger test to affirm two other convictions under
the Espionage Act.® In both these later cases—one of which involved Social-
ist Party leader and presidential candidate Eugene V. Debs—the convictions
were based on 1917 speeches or publications decrying capitalism and the
war. In both cases, Justice Holmes wrote for a unanimous Court. The clear
and present danger test, it seemed, provided no protection for political dis-
sent.

But over the next few months, Justice Holmes had a change of heart. In
addition to what he viewed as the excesses of the Red Scare, two influences
might have spurred his conversion. One of the country’s most influential
federal district court judges, Judge Learned Hand, held (in an opinion later
reversed by the Court of Appeals for the Second Circuit) that the govern-
ment had no authority to suppress dissenting speech unless it contained a
“direct incitement” to illegal action—a mere likelihood, or even a clear and
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present danger, that the words might spark unlawfulness was not sufficient.”
And Harvard law professor Zechariah Chafee published an article in the
Harvard Law Review that recast the clear and present danger test as more
protective of political speech.

In November 1919, the Supreme Court again upheld an Espionage Act
conviction for speech critical of the war effort, in Abrams v. United States.®
Abrams and his co-defendants had circulated leaflets labeling capitalism the
only enemy of the workers of the world, urging workers to “Awake!” and in-
forming them that their efforts on behalf of the war were “producing bullets,
bayonets, [and] cannon, to murder not only Germans, but also your dearest,
best, who are in Russia and are fighting for freedom.” Citing Schenck, Justice
John Clarke’s majority opinion rejected the First Amendment defense.

Justice Holmes, joined by Justice Louis Brandeis, dissented, arguing that
the convictions ran afoul of the First Amendment. Holmes argued that a
“silly leaflet” published by an “unknown man” did not present a real danger
to the nation. In one of the most famous passages in the opinion, he recast
the clear and present danger test to reflect his new views:

[T]he best test of truth is the power of the thought to get itself accepted in the
competition of the market. . .. That at any rate is the theory of our Constitution.
Itis an experiment, as all life is an experiment. . . . While that experiment is part
of our system I think that we should be eternally vigilant against attempts to
check the expression of opinions that we loathe and believe to be fraught with
death, unless they so imminently threaten immediate interference with the law-
ful and pressing purposes of the law that an immediate check is required to save
the country.!

In this passage we can see the seeds of the anti-censorship principle.

But Holmes and Brandeis did not prevail, and the official suppression of
dissent continued. A wave of state laws outlawing “criminal anarchy” and
“criminal syndicalism” were enacted and used to punish socialists, commu-
nists, and other unpopular speakers. The Supreme Court continued to up-
hold these encroachments on free speech. In 1927, Brandeis, joined by
Holmes, once again disagreed with the majority’s view of the First Amend-
ment, invoking the spirit of “those who won our independence”:

They believed that freedom to think as you will and to speak as you think are
means indispensable to the discovery and spread of political truth; that without
free speech and assembly discussion would be futile; that with them, discussion
affords ordinarily adequate protection against the dissemination of noxious
doctrine; that the greatest menace to freedom is an inert people; that public dis-
cussion is a political duty; and that this should be a fundamental principle of
the American government.!
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Application of the clear and present danger test, Brandeis argued, was neces-
sarily tied to these underlying principles: “[N]o danger flowing from speech
can be deemed clear and present, unless the incidence of the evil appre-
hended is so imminent that it may befall before there is opportunity for full
discussion. If there be time to expose through discussion the falsehood and
fallacies, to avert the evil by processes of education, the remedy to be applied
is more speech, not enforced silence.”*?

These two opinions sketch out a theory of the First Amendment that was
eventually adopted by the Supreme Court, although not until decades later.
During the 1950s and early 1960s, as McCarthyism waxed and then waned,
the Court was inconsistent in its treatment of the prosecution of political
dissenters.’® By the late 1960s, however, a number of factors combined to
create a Court more receptive to affording broad protection to even the most
unpopular ideas. The Warren Court—often inspired more by Justice William
Brennan than by the chief—had reached its zenith, expanding individual
rights across the board. The 1960s was also a time of great cultural ferment,
with cultural clashes often leading to constitutional questions. Both the civil
rights movement and the anti-war movement were steadily gaining support
on and off the Court. And both movements sparked numerous free speech
cases, allowing the Court to gradually broaden its interpretation of the First
Amendment by beginning with the most egregious instances of government
suppression of dissent.

The Court’s final abandonment of the clear and present danger test came
during the last term of the Warren Court. In Brandenburg v. Ohio'* in 1969,
the Court finally held that the First Amendment prohibits the government
from outlawing even advocacy of force or illegal action “except where such
advocacy is directed to inciting or producing imminent lawless action and is
likely to incite or produce such action”’* As applied in Brandenburg and sub-
sequent cases, this test protects dissenters unless the government can show
the kind of imminence of harm first identified by Justice Brandeis. In Bran-
denburyg itself, the protected speech was racist and anti-Semitic, including
the use of racial slurs. In other cases, the Court has protected advocacy of vi-
olence (when violence did not ultimately occur),'¢ the word “Fuck” worn on
a jacket in a courthouse,'” black armbands worn by schoolchildren protest-
ing the Vietnam War,'® protests on the Supreme Court grounds,'® and the
publication of classified government documents.?

In the 1980s and 1990s, as the pursuit of civil rights moved from de-
manding equality of opportunity to equality of results, freedom of speech
faced new challenges. Some scholars made arguments that racist or sexist
speech is so offensive that it causes actual imminent harm, and thus the
government should be allowed to prohibit it under Brandenburg and its
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progeny. These arguments are unpersuasive, however, since “offensiveness”
depends on the hearer’s reaction to the ideas expressed: if racist speech can
be banned because it offends some (or even most) people, then any speech
that sufficiently offends enough people would be subject to censorship. Un-
surprisingly, courts have uniformly rejected attempts to suppress bigoted
speech.?!

Ultimately, then, the Court has adopted the anti-censorship principle for
political speech, a principle that is sometimes described as precluding the
government from enacting content-based limitations on speech. The gov-
ernment may not suppress speech simply because it is unpopular or offen-
sive, or out of step with the majority’s views. The speech must be intended to,
and likely to, cause serious, imminent harm. The underlying theory of this
interpretation of the First Amendment follows from the early Holmes and
Brandeis opinions: “there is no such thing as a false idea,”” and the “market-
place of ideas” allows every speaker a chance to persuade his fellow citizens;
the ordinary response to harmful speech should therefore be more speech,
not less.

Symbolic Speech and Content-Neutral Regulations

It is easy to see how the anti-censorship principle—and thus the First Amend-
ment—is violated when the government prohibits people from speaking,
writing, or publishing. But expression, especially political protest, can take
many forms other than actual speech. Conduct can send a message that is
often more powerful than pure speech. The sit-ins for civil rights and protest
marches both for civil rights and against various wars are classic examples.
An even more powerful message is sent by fire: protesters have burned
books, draft cards, bras, flags, and crosses, among other items. The anti-cen-
sorship principle suggests that we should not allow the suppression of polit-
ical expression even when it takes symbolic rather than verbal form. At the
same time, these kinds of symbolic expression raise another issue about the
appropriate reach of the anti-censorship principle: sometimes the govern-
ment wants to restrict conduct, or even pure speech, for reasons unrelated to
censoring ideas. Burning things can create a fire hazard, marches can block
traffic, and even pure speech can be too loud if it is in a residential neighbor-
hood in the middle of the night, or dangerous if it takes the form of bill-
boards that distract drivers.

The Court has solved both puzzles—how to treat symbolic speech and
what to do about restrictions that are unrelated to censorship—by focusing
not on the speech or conduct itself but on the government’s reasons for reg-
ulating it. This approach fits naturally with the anti-censorship principle,
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which is based on the notion that disagreement with the ideas expressed is
not a legitimate reason for suppressing speech. Focusing on the govern-
ment’s reasons has the added advantage of generally avoiding the need to de-
fine symbolic speech or distinguish it from either pure speech or pure con-
duct.

The most basic concept is that if the government is regulating the speech
because of its message, the anti-censorship principle is implicated. Along the
lines of the Brandenburg test, the government may not restrict speech—in-
cluding symbolic expression—because of its message unless it has a com-
pelling reason, such as preventing imminent violence. Texas v. Johnson®
provides one of the more controversial applications of this principle. To
protest the policies of President Ronald Reagan, Gregory Lee Johnson pub-
licly burned an American flag in Dallas while the Republican National Con-
vention was taking place there. While the flag burned, he and his compan-
ions chanted “America, the red, white and blue, we spit on you”?* He was
convicted of flag desecration, but the Supreme Court held the conviction in-
valid under the First Amendment.

The state argued that restrictions on flag-burning were necessary for
two reasons: to prevent breaches of the peace that might occur if onlookers
are offended, and to “preserv|e] the flag as a symbol of nationhood and na-
tional unity”? The Court rejected the first proffered justification under
Brandenburg, because “no disturbance of the peace actually occurred or
threatened to occur” because of Johnson’s act.? It then turned to the state’s
second argument, holding that punishing Johnson’s expressive conduct in
order to preserve the flag as a symbol was in fact suppressing it because of its
message—in other words, that the government’s purpose was to censor
ideas. This, the Court held, Texas could not do:

If there is a bedrock principle underlying the First Amendment, it is that the
Government may not prohibit the expression of an idea simply because society
finds the idea itself offensive or disagreeable. . .. We have not recognized an ex-
ception to this principle even where our flag has been involved. . . . [The] en-
during lesson [of our prior decisions], that the Government may not prohibit
expression simply because it disagrees with its message, is not dependent on the
particular mode in which one chooses to express an idea.”

Confirming that the same anti-censorship principle applied to all types of
expression, the opinion invoked both Justice Jackson’s “fixed star” and Jus-
tice Holmes’s dismissal of the consequences of a single act by an “unknown
man.%

The next year, the Court relied on Johnson to invalidate a federal flag-

desecration law.?® And in R.A. V. v. City of St. Paul,* the Court extended pro-
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tection to other incendiary conduct: it struck down an ordinance that pro-
hibited cross-burning if the burning “arouses anger, alarm, or resentment in
others on the basis of race, color, creed, religion or gender”*! Noting that
“[c]ontent-based regulations are presumptively invalid,” the Court held that
“[t]he First Amendment does not permit St. Paul to impose special prohibi-
tions on those speakers who express views on disfavored subjects”* The
government may not censor expressive conduct any more than it may cen-
sor speech.

But what if the government’s purpose in regulating speech (symbolic or
otherwise) is not the censorship of ideas? While the anti-censorship prin-
ciple may not be implicated, the First Amendment still plays a role if the
regulation interferes with the right to speak. The Court has recognized the
validity of both these observations, and has accordingly adopted an inter-
mediate approach to testing the constitutionality of government regulation
of speech for reasons other than suppression of ideas. The details vary de-
pending on context—in particular, depending on whether the regulation is
primarily aimed at conduct but has an unintended or incidental effect on
speech, or is instead aimed at speech but not because of its message—but
the underlying theory, the difficulty of application, and the general results
are all similar.

Once again, fire plays an important role in the development of doctrine.
In 1966 David Paul O’Brien burned his draft card on the steps of a Boston
courthouse to protest the Vietnam War. He was prosecuted and convicted
under a 1965 amendment to the laws governing military recruitment; the
amendment prohibited the knowing destruction or mutilation of draft
cards. Even before the amendment, the law required males over the age of
eighteen to keep their draft cards with them at all times. The court of appeals
overturned his conviction, holding that because non-possession of one’s
draft card was already a crime, the 1965 amendment was unconstitutionally
directed toward suppressing protest.

In United States v. O’Brien,* the Supreme Court reversed, reinstating the
conviction. The Court first rejected the argument that the law was aimed at
censorship; the Court reasoned that it could not be directed at protesters
since it prohibited all destruction of draft cards and not just destruction for
the purpose of protest. (Compare the flag-desecration situation: a person
simply disposing of a worn flag by burning it is not guilty of desecration, and
burning is indeed the recommended method of disposal.) The Court recog-
nized, however, that the law might nevertheless have an effect on speech,
and announced the test that is still used to determine the constitutionality of
laws with an incidental or unintended effect on speech:
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[A] government regulation is sufficiently justified if it is within the constitu-
tional power of the Government; if it furthers an important or substantial gov-
ernmental interest; if the governmental interest is unrelated to the suppression
of free expression; and if the incidental restriction on alleged First Amendment
freedoms is no greater than is essential to the furtherance of that interest.’

Because O’Brien’s conviction under the draft laws met all of these require-
ments, according to the Court, it did not violate his First Amendment rights.

The core of the O’Brien test is the requirement that an incidental restric-
tion on speech must further an important government interest and infringe
speech no more than necessary. The additional prongs add nothing useful:
the first prong merely restates the basic requirement that the government
cannot act without authority, and the third prong states—a year before Bran-
denburg—the anti-censorship principle.

Let us turn from incidental restrictions on speech caused by regulation
of conduct, like O’Brien, to intentional restriction of speech justified by rea-
sons other than disagreement with the message. When can the state place
limits on the time or place of speech, or impose other restrictions based on
the manner of expression? The Court restated its long-standing test for these
sorts of “content-neutral” or “time, place, and manner” restrictions in 1984:

We have often noted that restrictions of this kind are valid provided that they
are justified without reference to the content of the regulated speech, that they
are narrowly tailored to serve a significant governmental interest, and that they
leave open ample alternative channels for communication of the information.*

This test is very similar to O’Brien’s. First, like the O’Brien test, it applies only
when the government’s justification does not depend on the content of the
speech—that is, when the purpose is not censorship of ideas. The require-
ment of narrow tailoring mirrors O’Brien’s requirement that the restriction
on speech be no greater than essential, and, as with incidental restrictions on
speech, the government must justify its action by pointing to an important
interest. The additional requirement that there be ample alternative chan-
nels for communication is necessitated by the fact that this test applies when
speech, rather than conduct, is directly regulated: the government has an
important interest in the free flow of traffic, but if it never allows protest
marches anywhere on public streets, it has closed off a significant form of ex-
pression without leaving open alternative channels.

Pointing out the similarities in underlying structure, however, only
highlights the difficulty of application for both tests. Think about O’Brien it-
self: given the timing of the 1965 amendment (just as burning draft cards be-
came a popular form of protest) and the fact that non-possession was al-
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ready punishable, was the government interest really “unrelated to the sup-
pression of free expression”? Both tests require the Court to decide whether
the government was motivated by a desire to censor, but governmental mo-
tivation is always difficult to determine. Relying on the proffered justifica-
tion leaves open the possibility that it is pretextual—a cover for a more sinis-
ter reason—but delving into motive is often impossible. Thus, even deciding
whether to apply the more lenient test at all is problematic.

To some extent, requiring an important government interest and narrow
tailoring compensates for the difficulty of distinguishing between regula-
tions motivated by censorship and those prompted by more legitimate mo-
tives. The more important the proffered government interest—and the
closer to that interest the regulation cuts—the more likely it is that censor-
ship is not the primary motive, or at least that the regulation would have
been implemented even in the absence of a desire to suppress dissent. (This
type of heightened scrutiny of means and ends serves as a substitute for an
examination of actual government motive in other constitutional doctrines
as well.) But that only makes it even more important for courts to scrutinize
both the governments interest and the breadth of the regulation carefully—
and, as the difference in language between the two tests makes clear, there is
alot of room for different interpretations of the requirements. In fact, other
than taking a strong stand against much regulation of speech on sidewalks
or in parks (sometimes labeled “traditional public forums”), the Supreme
Court has generally applied both tests quite laxly, upholding a great many
incidental and time-place-manner restrictions on speech.

In sum, most content-based restrictions are unconstitutional, and most
content-neutral restrictions are constitutional. Current doctrines thus place
a great deal of weight on the determination of whether a particular regula-
tion is aimed at the suppression of expression. We might want to consider
whether this approach is, in practice rather than simply in theory, consistent
with the anti-censorship principle, and whether it strikes the right balance
between individual rights and governmental needs.

Compelled Speech

Another issue closely related to the anti-censorship principle is the question
of whether the government can force someone to speak or to endorse an
idea. Is there a right not to speak? The Court has consistently held that there
is such a right. As a matter of theory, a right not to speak is a necessary con-
comitant of the anti-censorship aspect of the right to speak. If the govern-
ment cannot enforce adherence to its views by suppressing those with which
it disagrees, it should not be able to do so by forcing dissenting citizens to act
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as mouthpieces. Indeed, Justice Jackson’s oratory against orthodoxy came in
a case that held unconstitutional a law forcing schoolchildren to salute the
flag and recite the Pledge of Allegiance. In addition, the Court has often sug-
gested that the First Amendment protects individual autonomy, or “individ-
ual freedom of mind.™*

The Court has therefore held that a state may not prohibit motorists
from covering up the state motto on their license plates, because citizens are
free to refrain from speaking.*” (Ironically, the case involved a motorist who
was prosecuted for covering up New Hampshire’s motto, “Live Free or Die.”)
A newspaper cannot be required to publish material that it does not wish to
publish,* and the state cannot require a business to contribute to advertising
it does not support, even if that advertising is favorable to the business.*

But citizens can be required to pay taxes, even when those taxes support
speech with which they disagree. Businesses are required to provide all sorts
of information to the public and to the government—from information
about their products to information about their corporate health—whether
they want to or not. Television stations must broadcast a certain number of
public service announcements, and cable providers must carry local sta-
tions.*

These easy cases can be explained by the same distinction that animates
doctrines on regulating speech. If the purpose for compelling the speech is
to force endorsement of a particular viewpoint, the law is akin to censorship
of ideas and violates the First Amendment. But if the purpose for compelling
the speech is unrelated to the content or viewpoint of the expression, there is
no constitutional problem.

Of course, there are difficult cases in the middle. The Court seems to
navigate them with a bit more agility than it exhibits in the context of speech
regulations that are purportedly content-neutral but raise suspicions of cen-
sorship, like the law at issue in O’Brien. For example, in Board of Regents of
the University of Wisconsin System v. Southworth,*! students at a public uni-
versity objected to paying an activity fee that was then used to support stu-
dent organizations and speech with which they disagreed. The Court re-
jected the challenge on the ground that the university was entitled to
“impose a mandatory fee to sustain an open dialogue” among different
viewpoints, as part of its educational mission.*> But rather than leave dis-
senting students at the mercy of the university, the Court insisted that the
university allocate the funds in a viewpoint-neutral manner; the Court re-
manded the case so the lower court could determine whether a particular
part of the funding scheme was in fact viewpoint-neutral. The difference be-
tween O’Brien and Southworth may be a matter of historical timing. In 1968,
when O’Brien was decided, the Court had not yet adopted Brandenburg and
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there was still some popular discomfort with public dissent. By the time
Southworth was decided in 2000, the idea that individuals had a right to dis-
agree with those in authority was deeply ingrained in the American psyche.
The Court itself had had a hand in the change, as had historical events.

Doctrines governing compelled speech, then, fit comfortably within the
anti-censorship principle. The next two doctrines in this chapter, however,
are sometimes harder to justify or explain.

Commercial Speech

Not all speakers are expressing political viewpoints. Commercial advertising
is rarely motivated by anything other than a desire to persuade consumers to
purchase a particular product or service. Government regulation of this type
of speech—often called commercial speech—therefore raises somewhat dif-
ferent questions than that raised by the regulation of political speech. But
where there is overlap, the Court has had some difficulty in drawing lines.

Some regulation of commercial speech is unproblematic. Fraudulent or
deceptive advertising cannot claim protection by arguing that there is no
such thing as a false idea: while we cannot determine the truth or falsity of
political ideas, we can certainly determine whether claims about products,
services, prices, and so on are true. Nor does individual autonomy include a
right to harm others: just as my right to swing my fist ends before my fist hits
your face, my right to speak does not include a right to defraud you with my
speech.

Because of these differences between political and commercial speech,
the Supreme Court initially held in 1942 that “the Constitution imposes no
... restraint on government as respects purely commercial advertising”** In
other words, commercial speech was originally thought to be outside the
protections of the First Amendment altogether.

But over the next decades, both jurisprudential and cultural circum-
stances evolved. The Court’s free speech theory matured, and commercial
speech—advertising—became pervasive, influential, and accepted. The
Court eventually realized that truthful commercial speech was not as differ-
ent from political speech as it had previously supposed. Seven years after
Brandenburg solidified the anti-censorship principle for political speech, the
Court extended a version of it to commercial speech.

In Virginia State Board of Pharmacy v. Virginia Citizens Consumer Coun-
cil, Inc.,* the Court invalidated a Virginia statute that prohibited pharma-
cists from advertising the prices of prescription drugs. The state had justi-
fied the statute as necessary in order to keep consumers from choosing
pharmacies on the basis of price alone, and pharmacists from cutting cor-
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ners to keep prices down, but the Court rejected that rationale. Invoking a
version of the anti-censorship principle, the Court concluded: “What is at
issue is whether a state may completely suppress the dissemination of con-
cededly truthful information about entirely lawful activity, fearful of that in-
formation’s effect upon its disseminators and its recipients.”* The Court’s
answer was that the state could not do so consistent with the First Amend-
ment.

Despite this auspicious beginning, however, protection of commercial
speech has had a rocky history. After several attempts to apply Virginia State
Board of Pharmacy, the Court settled on an intermediate test similar to that
applied in the context of symbolic speech and content-neutral regulations.
As long as the commercial speech concerns a lawful activity and is not mis-
leading, it cannot be restricted unless the restriction “directly advances” a
“substantial” government interest and is “not more extensive than is neces-
sary to serve that interest”* Unsurprisingly, different justices have applied
this test with more or less stringency, and the Court as a whole has not been
consistent in either its explanation or its results. It has invalidated some laws
regulating casino advertising and upheld others,” and has done the same for
advertising by lawyers.*® And while it has consistently struck down various
restrictions on liquor advertising, the cases have produced shifting majori-
ties and fractured opinions as the Court failed to agree on a rationale.*

It is easy to see why applying intermediate scrutiny to truthful commer-
cial advertising has produced such dizzying results. As several justices have
pointed out at different times, there does not seem to be any reason to treat
truthful commercial speech differently from political speech. To the extent
that the government is trying “to keep legal users of a product or service ig-
norant in order to manipulate their choices in the marketplace,”* that at-
tempt is as illegitimate as an attempt to manipulate political opinion by sup-
pressing dissent or coercing statements of fidelity to government policy.
Moreover, as a theoretical and practical matter it is difficult to draw a clean
line between political and commercial speech: many advertisements im-
plicitly comment on our economy and culture, and it seems foolish to pro-
tect only those that do so explicitly. Still, the government may have legiti-
mate reasons for regulating commercial speech more often than it does with
regard to political speech, and so commercial speech and political speech
cannot be treated identically. The Court’s confusing jurisprudence might
thus be seen as a sort of pragmatic dance, in which the individual steps
make little sense but the larger picture is one of accommodation and com-
promise.

Would we be better off if the Court applied the anti-censorship princi-
ple to truthful commercial advertising? Perhaps, but it might mean that cig-
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arettes and alcohol could be freely advertised on Saturday morning car-
toons or in children’s comic books, and merchants could skate ever closer
to deceptive advertising. It might also be more difficult to monitor or pre-
vent false advertising if the Brandenburg test were applied to commercial
speech. Nevertheless, the theoretical justifications for diluting the anti-cen-
sorship principle in the context of commercial speech are not completely
satisfying.

“Low-Value” Speech

In one context, the Court has failed to recognize the applicability of the anti-
censorship principle at all. One category of speech is deemed to be outside
the scope of the First Amendment, and therefore entirely unprotected:
speech that is defined as obscene. And even when sexually explicit material
is not legally obscene, the Court affords it significantly less protection than
other types of expression.

The Court first held that obscenity is not protected by the First Amend-
ment in 1957,%! but could not agree on a definition of obscenity until 1973.
In Miller v. California,** the Court adopted the definition of obscenity that
still governs: A work is obscene—and can therefore be regulated or even
banned altogether—if “the average person, applying contemporary com-
munity standards, would find that the work . . . appeals to the prurient inter-
est,” it depicts or describes sexual conduct “in a patently offensive way,” and
it “lacks serious literary, artistic, political, or scientific value”*

It should be immediately apparent that the Miller test is utterly inconsis-
tent with any anti-censorship principle. Each of its three prongs in fact per-
mits censorship by incorporating the preferred views of the majority into the
test itself. The first prong depends on “community standards,” so that what is
deemed obscene in one location may not be so in another. In other words,
some citizens may band together to prohibit expression they dislike, even
when other citizens would make a different choice. The second prong relies
on “patent” offensiveness, which is another way of saying that obscenity is
measured by the eye of the beholder. Finally, a conclusion that a work lacks
serious value is itself a contestable—and often contested—judgment. The
test thus recognizes what is implicit in the decision to place obscene expres-
sion outside the protection of the First Amendment: popular majorities are
permitted to prohibit this category of speech simply because they find it of-
fensive. A clearer illustration of censorship would be hard to find.

Censorship of sexual material goes further than the Court’s obscenity ju-
risprudence, moreover. Under that jurisprudence, only obscene material is
unprotected by the First Amendment. In theory, then, sexually explicit ma-
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terial that does not meet the definition of obscenity should be protected as
much as any other type of speech. In fact, however, the Court has afforded
non-obscene sexual expression—often called pornography, to distinguish it
from obscenity—Iless than full protection. While the government may not
ban pornography altogether, the Court has upheld a variety of approaches
that limit its availability. The Court has frequently upheld bans on nudity in
public places, even when it is arguably a form of expression.* Cities are also
permitted to impose restrictive zoning on retail purveyors of pornography,
whether by concentrating them into a single area or by dispersing them.* Fi-
nally, the Court has reached mixed results when confronted with challenges
to laws that regulate the availability of non-obscene sexual material on vari-
ous media, including radio, television, and the internet.

Thus, sexual expression, whether or not legally obscene, is disfavored un-
der the First Amendment. Unlike commercial speech, however, there seems
to be no legitimate reason to distinguish obscene or pornographic expres-
sion from any other type of expression that the government or a majority of
citizens fears or dislikes. Like political ideas, obscenity cannot be considered
false (or true). Indeed, graphic depictions of sexual conduct might be seen as
conveying ideas: about sexuality, about gender roles, and about the appro-
priateness of “prurience” itself. We may disagree with—or even loathe—
some of the ideas conveyed, but why should that be any more relevant in the
context of obscenity than it is in the context of political dissent? And as for
individual autonomy as a principle underlying First Amendment protection,
if autonomy means anything, it must mean that the government is not per-
mitted to decide that individual citizens should value political expression
more than sexual expression.

Besides its lack of a principled rationale, the Court’s treatment of ob-
scenity and pornography raises a second question. If sexual expression is so
offensive that it is not protected by the First Amendment, why not other
types of offensive speech, such as speech that is racist, sexist, or otherwise
bigoted? Some scholars argue that the government should be able to ban
these types of speech, but courts have been skeptical—and with good rea-
son, since, as noted earlier, the offensiveness of racist or sexist speech de-
pends on its message. A number of the cases already discussed in this chap-
ter involved bigotry, but the Court nonetheless held the speech protected
and the regulation invalid. Lower courts have consistently struck down at-
tempts to prohibit bigoted speech on college campuses.” Only sexually ex-
plicit expression is subject to regulation on the basis of its offensiveness. The
Court’s jurisprudence in this area thus begs for explanation and justification,
but neither courts nor commentators have been able to reconcile the cases
with one another or with the First Amendment’s core principles.
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Beyond the Anti-Censorship Principle

In all the contexts so far considered in this chapter, the anti-censorship prin-
ciple has a key role to play even if there are some questions at the margin.
But many issues in First Amendment law raise questions that cannot be an-
swered by invoking the anti-censorship principle. In these areas, the doc-
trines are inherently unstable because the Court has no underlying theory—
akin to the anti-censorship principle—on which to base its decisions. Two of
the most important of these contexts are the regulation of the electoral
process, and speech which in some way involves the government itself.

One of the most controversial free speech doctrines is the Court’s con-
clusion that campaign finance laws implicate the First Amendment, because
both contributions and expenditures are—at least in many circumstances—
a form of speech. From Buckley v. Valeo>® in 1976 to Randall v. Sorrell*® in
2006, the Court has threaded its way through myriad state and federal cam-
paign finance schemes, upholding some and invalidating others. Ultimately,
it seems that the Court is simply making a series of judgment calls on
whether the restrictions interfere too greatly with the ability of voters and
candidates to make their voices heard. One reason the doctrine is so contro-
versial is that the underlying principle is uncertain and contested. The justi-
fication for campaign finance limitations is equality rather than censorship;
the premise is that contribution and expenditure limits equalize citizens’
ability to influence elections independent of wealth. The Court rejected that
justification in Buckley, stating that “the concept that the government may
restrict the speech of some elements of our society in order to enhance the
relative voice of others is wholly foreign to the First Amendment.”® Legisla-
tors, judges, citizens, and scholars have been debating that proposition ever
since Buckley, and despite the Court’s best efforts, we are no closer to a con-
sensus than we were thirty years ago.

The Court has also confronted First Amendment challenges to other at-
tempts to regulate the electoral process, with no discernible patterns emerg-
ing from the cases. States may not require political parties to hold open pri-
maries (in which members of any political party can vote), nor can they
insist on closed primaries.®! But they may prohibit “fusion” ballots (in which
a candidate runs under more than one party banner) and write-in votes.*

Finally, there is the question of government speech. What sorts of limits
may the government place on speech that it is in some way subsidizing? The
question comes up in the context of government employees’ speech, politi-
cal patronage appointments, and government funding of a broad variety of
programs, from family planning clinics to public television and arts fund-
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ing.® The opposite ends of the spectrum are rhetorically identifiable: the
government is entitled to get what it pays for, but it cannot penalize people
for expressing their views. In other words, when the government is paying
for the speech, the anti-censorship principle has a more limited scope. The
cases, of course, all fall somewhere in the middle, and the devil is in the de-
tails. Needless to say, the doctrines are in disarray.

The Rehnquist Court

One last issue deserves attention. William H. Rehnquist became the six-
teenth chief justice of the United States in 1986. For the last eleven years of
his stewardship—from the 1994 term through the 2004 term—the Court re-
mained stable, with no changes in personnel. Following Chief Justice Rehn-
quist’s death in September 2005, it is now appropriate to assess the contribu-
tions of his Court.

This chapter shows that most of the core structure of free speech ju-
risprudence was established well before Rehnquist was named chief, and in-
deed was set in motion before he was even appointed to the Court in 1972.
In some areas of constitutional law—such as federalism and criminal proce-
dure—the Rehnquist Court significantly altered the direction of the Court’s
previously established doctrines. But in the context of free speech, the years
between 1986 and 2004 solidified and built on earlier precedents.

In particular, the Rehnquist Court strengthened and broadened the
anti-censorship principle. While O’Brien provided only weak protection, the
Rehnquist Court was much more critical of government attempts to sup-
press symbolic expression, striking down various bans on flag-burning and
cross-burning. In the commercial speech area, as well, the Rehnquist years
saw a move toward treating commercial speech very much like core political
speech. Whatever might be said of the Rehnquist Court’s liberty jurispru-
dence in general, one cannot doubt that it placed a high value on freedom of
speech.

Concluding Thoughts

The United States affords more protection for freedom of speech than per-
haps any other country in the world. Political dissent that would be routinely
tolerated in the United States is prohibited and punished elsewhere. Adver-
tising, television broadcasts, internet access, and even the names parents
may give their children are in many countries regulated in ways that would
clearly violate established First Amendment doctrines. But we are constantly
facing new challenges and new pressure, both from those who would curtail
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speech in the name of some higher good and those who abuse the freedoms
we have. Despite these challenges, as we continue our third century under
the Bill of Rights we must be careful to nurture and cherish what is arguably
the most precious of our freedoms, the freedom of ideas:

[F]reedom to differ is not limited to things that do not matter much. That
would be a mere shadow of freedom. The test of its substance is the right to dif-
fer as to things that touch the heart of the existing order.**



4

Church and State
The Religion Clauses

MELVIN I. UROFSKY

The First Amendment to the Constitution contains two clauses concerning
religion: “Congress shall make no law respecting an establishment of reli-
gion, or prohibiting the free exercise thereof” For most of the first 150 years
following the adoption of the Bill of Rights Congress obeyed this injunction,
and not until 1947 did the Court rule that the religion clauses applied to the
states as well as to the national government. Justice Hugo Black, in his ma-
jority ruling in Everson v. Board of Education, expounded at length on the his-
torical development of religious freedom in the United States, and concluded:

The “establishment of religion” clause of the First Amendment means at least
this: Neither a state nor the Federal Government can set up a church. Neither
can pass laws which aid one religion, aid all religions, or prefer one religion over
another. Neither can force nor influence a person to go to or remain away from
church against his will or force him to profess a belief or disbelief in any religion.
No person can be punished for entertaining or professing religious beliefs or
disbeliefs, for church attendance or non-attendance. No tax in any amount,
large or small, can be levied to support any religious activities or institutions,
whatever they may be called, or whatever form they may adopt to teach or prac-
tice religion. Neither a state nor the Federal Government can, openly or secretly,
participate in the affairs of any religious organization or groups and vice versa.
In the words of [Thomas] Jefferson, the clause against establishment of religion
by law was intended to erect “a wall of separation between church and State.”!

This paragraph contains the starting point for nearly every religion case
decided by the Court in the last sixty years, whether it involves the estab-
lishment clause (in which the government promotes a religious function) or
the free exercise clause (in which the government restricts an individual
from adhering to some practice). For those who believe in a complete and
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impregnable wall of separation between church and state, Justice Black’s
statement says all that is necessary. For those, however, who believe that the
religion clauses allow accommodation between government and religious
groups, provided no one faith is favored or disfavored above others, then the
Black reading of history is greatly mistaken.

Yet the Everson decision provided an interesting twist. A New Jersey
statute authorized school districts to make rules providing transportation
for students, “including the transportation of school children to and from
school other than a public school, except such school as is operated for
profit” One local school board allowed reimbursement to parents of paro-
chial school students for fares paid by their children on public buses when
going to and from school, and a taxpayer in the district challenged the pay-
ments as a form of establishment.

After his lengthy review of the history of the clauses, and language which
implied that no form of aid—direct or indirect—could be tolerated under
the establishment clause, Justice Black concluded that the reimbursement
plan did not violate the First Amendment, which only requires that “the
state be a neutral in its relations with groups of religious believers and non-
believers; it does not require the state to be their adversary. . . . [The] legisla-
tion, as applied, does no more than provide a general program to help par-
ents get their children, regardless of their religion, safely and expeditiously
to and from accredited schools.”?

The opinion evoked dissents from four members of the Court, and Jus-
tice Robert H. Jackson noted that Black, after marshalling every argument in
favor of a total separation of church from state, weakly allowed that no
breach of the wall had occurred. “The case which irresistibly comes to mind
as the most fitting precedent is that of Julia who, according to Byron’ re-
ports, ‘whispering “I will neer consent,”—consented.” Justice Wiley B. Rut-
ledge took the logic of BlacK’s historical argument and reached the inevitable
conclusion that if “the test remains undiluted as Jefferson and Madison
made it, [then] money taken by taxation from one is not to be used or given
to support another’s religious training or belief, or indeed one’s own. [T]he
prohibition is absolute.”

Black had written what might be considered the first accommodationist
opinion, allowing an indirect form of governmental aid to religious schools,
utilizing what would later be termed the “pupil benefit” theory. So long as
the aid did not go directly to church-related bodies, and in fact primarily
benefited students, the program could pass constitutional muster.

By the time the Court heard its next religion cases, Justice Black had
moved to the position Rutledge had suggested, that the prohibition had to be
absolute. In a 1948 decision, McCollum v. Board of Education, the Court
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struck down a “released time” program in Illinois, in which classrooms in
the public schools were turned over for one hour each week for religious in-
struction. Local churches and synagogues could send in instructors to teach
the tenets of their religion to students whose families approved. To Justice
Black, writing for the 8—1 majority, the issue could not have been clearer.
“Not only are the state’s tax-supported public school buildings used for the
dissemination of religious doctrines, the State also affords sectarian groups
an invaluable aid in that it helps to provide pupils . . . through use of the
state’s compulsory public school machinery.”

Four years later, the Court issued another “accommodationist” ruling on
the establishment clause. To continue their released time programs, a num-
ber of states had moved the religious instruction off school property, but
taxpayers challenged the programs on grounds that they still involved the
state in promoting religion. The authority of the school supported participa-
tion in the program, they claimed; public school teachers policed atten-
dance, and normal classroom activities came to a halt so students in the pro-
gram would not miss their secular instruction.

Justice William O. Douglas’s opinion for the six-member majority in Zo-
rach v. Clauson indicated that the Court had heard the public outcry over the
McCollum decision, and he went out of his way to assert that the Court was
not antagonistic to religion. “We are,” he intoned, “a religious people whose
institutions presuppose a Supreme Being.” Although the First Amendment
prohibition against an establishment of religion was “absolute;” this did not
mean that “in every and all respects there shall be a separation of Church
and State” He went on to argue that historically the amendment had been
interpreted in a “common sense” manner, because a strict and literal view
would lead to unacceptable conclusions; “municipalities would not be per-
mitted to render police or fire protection to religious groups. Policemen who
helped parishioners into their places of worship would violate the Constitu-
tion.” Such a view would make the state hostile to religion, a condition also
forbidden by the First Amendment.

The conflicting opinions in Everson, McCollum, and Zorach left very lit-
tle clear, other than that the religion clauses now applied to the states as well
as to the federal government. In all three cases the majority as well as the dis-
senters had seemingly subscribed to the “wall of separation” metaphor and
to the absolute nature of the First Amendment prohibitions, but they dis-
agreed on how “absolute” the separation had to be. During the 1960s it ap-
peared that the separation would be very absolute, as exemplified in the
school prayer and Bible cases; since the early 1970s, however, the pendulum
has swung back and forth between strict separation and accommodation,
and the issue remains undecided.
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The school prayer decision, Engel v. Vitale (1962), is a good example of
absolutism, and it also indicates the strong feelings that Court decisions
touching upon religion arouse. In New York, the statewide Board of Regents
had prepared a “non-denominational” prayer for use in the public schools.
After one district had directed that the prayer be recited each day, a group of
parents challenged the edict as “contrary to the beliefs, religions, or religious
practices of both themselves and their children” The New York Court of Ap-
peals, the state’s highest tribunal, upheld the school board, providing that it
did not force any student to join in the prayer over a parent’s objection. The
Supreme Court reversed.

In his opinion for the 6-1 majority, Justice Black (who had taught Sun-
day school for more than twenty years) held the entire idea of a state-man-
dated prayer, no matter how religiously neutral, as “wholly inconsistent with
the Establishment Clause” A prayer, by any definition, constituted a reli-
gious activity, and the First Amendment “must at least mean that [it] is no
part of the business of government to compose oftficial prayers for any group
of the American people to recite as part of a religious program carried on by
government.” Black saw the nature of prayer itself as essentially religious,
and by promoting prayer, the state violated the establishment clause by fos-
tering a religious activity that it determined and sponsored.”

The Engel decision unleashed a firestorm of conservative criticism
against the Court, which while abating from time to time has never died out.
In the eyes of many the Court had struck at a traditional practice which
served important social purposes, even if it occasionally penalized a few
nonconformists or eccentrics. This sense that, as one newspaper screamed,
“COURT OUTLAWS GOD” seemed to be reinforced one year later when
the Court extended its reasoning in Abington School District v. Schempp to
invalidate a Pennsylvania law requiring the daily reading of ten verses of the
Bible and the recitation of the Lord’s Prayer.®

Justice Tom Clark, normally considered a conservative, spoke for the
8-1 majority in striking down the required Bible reading. He built upon
Black’s comments in Engel that the neutrality commanded by the Constitu-
tion stemmed from the bitter lessons of history, which recognized that a fu-
sion of church and state inevitably led to persecution of all but those who ad-
hered to the official orthodoxy. Recognizing that the Court would be
confronted with additional establishment clause cases in the future, Clark
attempted to set out rules by which lower courts could determine when the
constitutional barrier had been breached. The test, he said, may be stated as
follows:

What are the purpose and the primary effect of the enactment? If either is the
advancement or inhibition of religion then the enactment exceeds the scope of
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legislative power as circumscribed by the Constitution. That is to say that to
withstand the strictures of the Establishment Clause there must be a secular leg-
islative purpose and a primary effect that neither advances nor inhibits reli-
gion.’

In this last sentence, Clark set out the first two prongs of what would later be
known as the Lemon test, which the Court has used to evaluate all establish-
ment clause challenges. The legislation had to (1) have a secular purpose,
and (2) neither advance nor inhibit religion.

One can describe the school prayer and Bible cases as instances in which
a benign majority unthinkingly imposed its views, unaware that the results
restricted the religious freedom of a minority. In the third major establish-
ment clause case of the Warren Court, however, a local majority deliberately
attempted to establish its views as official dogma in defiance of what the rest
of the country believed.

One of the most famous battlegrounds of the 1920s between the forces
of tradition and modernism had been the Scopes “Monkey Trial” in Dayton,
Tennessee, in which a young teacher named John Scopes had been con-
victed of violating a state law that banned teaching the theory of evolution.
The Tennessee Supreme Court reversed the conviction on a technicality, but
the law remained on the statute books, and similar laws could be found in
other “Bible Belt” states. Following the Dayton uproar, however, they re-
mained essentially dead letters, unenforced and in many cases nearly for-
gotten.

In Arkansas, the statute forbade teachers in state schools from teaching
the “theory or doctrine that mankind ascended or descended from a lower
order of animals” An Arkansas biology teacher, Susan Epperson, sought a
declaratory judgment on the constitutionality of the statute. The Arkansas
Supreme Court, aware of anti-evolution sentiment within the state, evaded
the constitutional issue entirely. But the U.S. Supreme Court, without a dis-
senting vote, voided the Arkansas statute as a violation of the establishment
clause. Justice Abe Fortas concluded that the Arkansas law “selects from the
body of knowledge a particular segment which it proscribes for the sole rea-
son that it is deemed to conflict with a particular religious doctrine, that is,
with a particular interpretation of the Book of Genesis by a particular reli-
gious group.”°

Anti-evolutionists in Arkansas and elsewhere sought to bypass the rul-
ing in Epperson v. Arkansas a generation later. Instead of removing biology
and the evolutionary theory from the schools, they added so-called “creation
science,” which advocated the biblical narrative as supported by allegedly
scientific evidence, and required that any school teaching evolution had to
give “equal time” in the classroom to “creation science”
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The Louisiana Balanced Treatment Act of 1982 reached the Supreme
Court in 1987, and Justice Brennan spoke for a 7-2 majority in striking down
the statute as a violation of the establishment clause. The Court denounced
the stated purpose of the law, to advance academic freedom, as a sham, since
the sponsors of the bill had made it quite clear during the legislative debate
that they wanted to inject religious teachings into the public schools.! It is
unlikely that the issue will go away; as with prayer and Bible reading, true
believers will keep seeking some way to get their views grafted onto the
school curriculum. They believe that the framers of the Constitution and of
the Bill of Rights could not possibly have intended to keep religion out of
public discourse, and that religion, with the nonsectarian help of the state,
had an important role to play in the development of a decent society.

Justice Black, in his majority ruling in Everson v. Board of Education, had
expounded at length on the historical development of the establishment
clause, and had concluded that “in the words of [Thomas] Jefferson, the
clause against establishment of religion by law was intended to erect ‘a wall
of separation between church and State” Black’s opinion opened the door to
a flourishing debate over the original intent of the framers in drafting not
only the First Amendment but the Constitution as a whole, and how justices
today ought to interpret that document. In the courts, in law schools, and
among the public, the debate has gone under several names—“judicial re-
straint” vs. “activism,” and “interpretivism” vs. “noninterpretivism”—but the
core issue is whether judges, in deciding constitutional issues, should con-
fine themselves to norms that are either stated or clearly implicit in the writ-
ten document (restraint and interpretivism), or whether they can go beyond
the four corners of the written Constitution to discover evolving or implied
standards (activism and noninterpretivism).

Edwin Meese, who served as attorney general in the second Reagan ad-
ministration, led the attack for a strict adherence to what he called a “ju-
risprudence of original intention,” in which the courts would determine
exactly what the framers had meant, and interpret the Constitution accord-

ingly:

Where the language of the Constitution is specific, it must be obeyed. Where
there is a demonstrable consensus among the Framers and ratifiers as to a prin-
ciple stated or implied by the Constitution, it should be followed. Where there
is ambiguity as to the precise meaning or reach of a constitutional provision, it
should be interpreted and applied in a manner so as to at least not contradict
the text of the Constitution itself.!?

But what exactly did the framers and ratifiers of the First Amendment
religion clauses intend? Did they mean, as Justice Black argued, that the
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exact meaning of “Congress shall make no law” meant just that, that Con-
gress (and, through the Fourteenth Amendment, the states) could not in any
way, shape, or form do anything which might breach the “wall of separa-
tion”? Or did they mean that while government could not prefer one sect
over another, it might provide aid to all religions on an equal basis? Is the
historical record quite as clear as Meese, and the two chief proponents of
original intent on the current Court—Antonin Scalia and Clarence Thomas
—would have us believe, or is it somewhat murky, so that the “original in-
tent” of the framers is either not available or irrelevant to contemporary ju-
risprudence? Many scholars believe that the historic record is, at best, often
confused and contradictory.

At the core of the problem is one’s view of the Constitution and its role in
American government. Advocates of original intent believe that the vision of
the framers is as good today as it was two hundred years ago, and any devia-
tion from that view is an abandonment of the ideals that have made this
country free and great. Judges, they argue, should hew strictly to what the
framers intended, and if revisions are to be made, it must be through the
amendment process.

Defenders of judicial activism agree that courts ought not to amend the
Constitution, but believe that for the document to remain true to the intent
of the framers, it must be interpreted in the light of two lamps: the spirit of
the framers and the realities of modern society. They believe that the found-
ing generation never intended to put a straitjacket on succeeding genera-
tions; rather, they set out a series of ideals, expressed through powers and
limitations, and deliberately left details vague so that those who came after
could apply those ideals to the world they lived in.

In regard to the establishment clause, for example, advocates of original
intent argue that the founders never intended a complete prohibition of aid
to religion or to establish an impregnable wall. Rather, they meant no single
sect would be elevated above the others, and government could aid religious
agencies provided it did so on a nondiscriminatory basis. Therefore, state
aid to parochial schools, nondenominational prayers, and public involve-
ment in religious activities are not forbidden provided no particular religion
is favored above the others.

The noninterpretationist response is that while this may or may not have
been true in 1787, conditions have changed dramatically in the intervening
two centuries; in fact, conditions were changing even in the latter part of the
eighteenth century. The framers sought language in the First Amendment
that would reflect not so much their distaste for a single established church
(that model was already passing from the scene), but their fears of church-
state entanglement in general. That accounts for the absolute prohibitions
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expressed in the First Amendment, and courts should, therefore, decide es-
tablishment clause cases to preserve inviolate a wall of separation between
religion and the state. The conflict between these two schools of thought can
easily be seen in the decisions on state aid to parochial education.

Beginning with the Elementary and Secondary Education Act of 1965,
both Congress and the states made determined efforts to establish programs
that benefited parochial and private schools as well as public systems. Pro-
ponents of a strict wall between church and state soon flooded the courts
with challenges to the constitutionality of such aid.

The Court heard the first of these cases in 1968, an attack against a 1965
New York law mandating local school boards to furnish textbooks from a
state-approved list to nonprofit private schools within their jurisdictions.
Technically, the boards merely “loaned” the books and retained title to them;
in fact, the books would remain in the possession of the private schools until
the school boards wrote them off for wear and tear. In Board of Education v.
Allen the Court upheld the law on what is known as the pupil benefit theory,
which derived directly from Justice BlacK’s opinion in Everson. The loan of
the texts, according to Justice Byron White, did not aid religion, but bene-
fited the individual student, whether at a public or parochial school, and
that, he claimed, had been the primary intent of the legislature. Given these
facts, the Court found no violation of the establishment clause.??

Under the pupil benefit rule, the Court had now upheld bus transporta-
tion and the loan of textbooks; might not this philosophy be extended to
cover the actual costs of instruction in history, mathematics, or science? The
launching of Sputnik in 1957 triggered an enormous public clamor for bet-
ter education, and many parents, dissatisfied with the public schools, saw re-
ligious schools as an attractive alternative. Why should not tax monies be
used to support school systems that provided good education to children?
The students, and not religious doctrine, would benefit. This argument
commanded the support of a number of justices, and in some cases it found
a majority.

The Warren Court had handed down two tests in establishment clause
cases—legislation had to have a secular purpose, and neither advance nor
inhibit religion. In Walz v. Tax Commission (1970), the Court added a third,
a prohibition against “an excessive government entanglement with reli-
gion”!* One year later the Court heard Lemon v. Kurtzman, a case challeng-
ing a Rhode Island program in which the state would pay 15 percent of the
salaries of parochial school teachers who taught only secular subjects and
who had state teaching certificates. In his opinion, Chief Justice Burger ar-
ticulated the three-pronged test which has governed all subsequent estab-
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lishment clause cases, the so-called “Lemon test”: “First, the statute must
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have a secular legislative purpose; second, its principal or primary effect
must be one that neither advances nor inhibits religion; finally the statute
must not foster an excessive government entanglement with religion.”'s

In articulating the three-pronged test, the chief justice seemed to be send-
ing several messages. First, proponents of the pupil benefit theory should
not rely on the limited application of that doctrine in Everson and Allen to
justify further support. Second, he wanted to provide lower courts with a
clear and easily applied constitutional rule that could be used in an antici-
pated flood of litigation resulting from literally hundreds of state and fed-
eral programs.

The Court now had its rule, and one that could be used either to prohibit
or approve state aid to religious schools. In cases over the next fifteen years,
nearly every majority and minority opinion invoked the Lemon rule, often
with strikingly opposite conclusions. Some of this unpredictability stemmed
from shifting alignments among the justices, but by the early 1980s, the ju-
risprudential differences between the separationists and the accommoda-
tionists had become quite pronounced.

Following the Lemon decision, state governments tried a variety of mea-
sures either to meet the three-part test or to get around it. This drive in-
creased with the resurgence of fundamentalist religious groups as part of the
conservative coalition that carried Ronald Reagan into the White House in
the 1980 election. But despite the presence of an articulate accommodation-
ist bloc, the Court’s rulings during Burger’s tenure in the center chair (1969-
1986) for the most part reinforced rather than repudiated the separationist
doctrine that had been expounded during the Warren years. The govern-
ment could not support religious practices or institutions; government had
to be neutral in its dealings with religions; and in those secular programs
which benefited pupils in religious schools, the government had to avoid ex-
cessive entanglement in the management or activities of those schools.

By the mid-eighties, however, not only had accommodationist belief on
the Court increased, but some justices, most notably Sandra Day O’Connor,
found the Lemon test rigid and inappropriate, and sought a more flexible
standard by which to interpret the establishment clause. She was also moved
in part by the clumsiness with which Chief Justice Burger had attempted to
craft an accommodationist doctrine, and the reaction that followed.

Burger, in Marsh v. Chambers (1983), spoke for a 6-3 Court in holding
that paid legislative chaplains and prayers at the start of each session of the
Nebraska legislature did not violate the establishment clause. Just as Justice
Black had elaborated a long historical analysis to justify his view of a wall of
separation, so now Burger went back to show that the framers of the First
Amendment had been aware of such practices and had not objected to them,
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and that opening prayers had been a staple of national, state, and local gov-
ernment since the founding of the republic.!® While Burger’s argument of-
fended the most ardent separationists, his reasoning made good sense to
many people. One had here a tradition going back to the founding era; it did
not favor or disfavor any one religious group; it cost the taxpayers practically
nothing; and there was hardly any entanglement as a result. Had Burger
stopped here, he would have escaped the harsh criticism that followed his
ruling in Lynch v. Donnelly (1984).

In that case, the Court, by a 5-4 vote, upheld placing a creche—the
Christmas nativity scene—at public expense in front of the city hall in Paw-
tucket, Rhode Island. For many people, no matter what their faith or view on
the First Amendment, there could hardly be a more religious symbol than a
créche. Nor could one imagine any activity more likely to run counter to all
the values enunciated by the Court in regard to the establishment clause
since 1947, or more likely to flunk all of the criteria of Burger’s own Lemon
test—it was not a secular activity, it advanced religious ideas, and it entan-
gled the government in religion. Moreover, even if one took all of the argu-
ments used by the accommodationists to justify previous decisions—free
speech, secular benefits, historical exceptions—none of them applied to this
case. Public monies were being expended to support an openly religious dis-
play.”

The majority opinion in Lynch must be recognized as the most extreme
accommodationist position taken by the Burger Court, but also one that
upset and dismayed legal scholars and laypersons alike. Burger’s opinion
stood more than three decades of establishment clause jurisprudence on its
head when he claimed that the Constitution “affirmatively mandates” ac-
commodation. He referred to his earlier decision in Marsh v. Chambers to
prove that the framers had intended there to be public support for some ac-
tivities religious in nature, although he did not make clear the connection
between a chaplain opening Congress with a prayer and the display of a
créche.!s

The créche decision carried a message which it is doubtful had been in-
tended by the chief justice, namely, that those who did not subscribe to such
“national” symbols, such as atheists, Muslims, Hindus, or Jews, did not be-
long to the community. Justice Brennan in his dissent recognized the deep
spiritual significance of the créche, but objected to the majority’s debasing of
the religious aspects of Christmas. A spokesperson for the National Council
of Churches complained that the Court had put Christ “on the same level as
Santa Claus and Rudolph the Red-Nosed Reindeer;” and soon many cars
sprouted bumper stickers to “Keep Christ in Christmas.”!® For scholars, the
decision seemed to constitute a major breach in the wall of separation, one



Church and State / Urofsky | 77

that might not be repairable. Reports of the wall’s demise, however, proved
premature, and the Court began to reaffirm its commitment to a wall of sep-
aration.

The first case involved the highly emotional issue of school prayer. Fun-
damentalist groups had never accepted the Court’s 1962 Engel ruling, and
the resurgence of the religious Right in the 1970s led to a number of efforts
to overturn the decision by constitutional amendment or to bypass it statu-
torily. In Alabama, the legislature passed a law in 1978 requiring elementary
school classes to observe a period of silence “for meditation” at the begin-
ning of the school day. Three years later it amended the law and called upon
the teacher to announce “that a period of silence not to exceed one minute in
duration shall be observed for meditation or voluntary prayer.” The follow-
ing year saw another change, this time authorizing any teacher or professor
in any of the state’s public educational institutions to lead “willing students”
in a prescribed prayer that recognized “Almighty God” as the “Creator and
Supreme Judge of the World.”

Speaking for a 6-3 majority, Justice John Paul Stevens struck down the
Alabama statute in Wallace v. Jaffree (1985), and reaffirmed, at least in part,
the vitality of the Lemon test. Perhaps most important, a majority of the
Court rejected a basic challenge to post-Everson jurisprudence. Judge W.
Brevard Hand in his district court opinion had held that the Constitution
imposed no obstacle to Alabama’s establishment of a state religion. Had this
view been articulated in 1947, it would have been considered correct; to say
it in the 1980s, however, struck most observers as a mental and judicial aber-
ration. The incorporation of the protections guaranteed in the Bill of Rights
and their application to the states had been going on for more than six
decades, and with very few exceptions had been accepted throughout the ju-
dicial, academic, and political communities. No one on the Court supported
this view, and Stevens provided the strongest opinion in support of the tra-
ditional jurisprudence that the Court had issued in a number of years.”!

Establishment clause jurisprudence during the Rehnquist years (1986-
2005) included some important accommodationist rulings, some decisions
that seemed to reaffirm strict separation, and a few in which Justice O’Con-
nor tried to find a middle ground. The Court ruled that if a school allowed
its facilities to be used by secular groups, then it had to allow religious soci-
eties equal access, no matter how evangelical their messages might be
(Lamb’s Chapel v. Center Moriches Union Free School District [1993]).2 By
similar reasoning, a divided Court held that the University of Virginia could
not discriminate in funding student religious groups, rejecting the univer-
sity’s claim that to do so would violate the establishment clause. In Rosen-
berger v. Rector and Visitors of the University of Virginia (1995), Justice An-
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thony Kennedy, employing a speech clause analysis, held that denying funds
to a student publication because of its religious orientation amounted to
content discrimination.?

Some of the Court’s cases seemed to most people commonsensical. In
Witters v. Washington Department of Services to the Blind (1986), the Court
held that no violation of the First Amendment occurred when a visually
handicapped student used state vocational rehabilitation money to pay tu-
ition to a Christian college in order to prepare himself for the ministry.>*
Nearly a decade later, in Zobrest v. Catalina Foothills School District (1993),
the Court held that providing a publicly funded sign-language interpreter to
a deaf student in a parochial school did not violate the establishment clause.
The problem that the accommodationist bloc on the Court faced is that its
members could not agree on a rationale. Justice O’Connor wanted to make
the test one of exclusion, that is, if the program tended to exclude any one
group and thus make its members feel like outsiders, then the program went
too far. Justices Scalia and Thomas rejected the whole line of reasoning that
flowed from Everson, and would have supported most forms of state aid to
religious schools. Others still found the Lemon test viable.?

In 2004, however, the Court ruled in Locke v. Davey that states are free to
deny college scholarships to students who plan on becoming ministers by
studying theology. The case involved a Washington State program, the
Promise Scholarship, which provided college tuition support for needy stu-
dents. The state rejected Joshua Davey’s application when he noted that he
intended to pursue a double major in pastoral ministries and business ad-
ministration at Northwest College. Washington and thirty-five other states
prohibit the spending of public money on religious education. The bans,
often known as Blaine amendments, date to the nineteenth century when
anti-Catholic sentiment ran high.?

By 1997, when the Court heard Agostini v. Felton, a majority of the jus-
tices believed that some of their earlier separationist decisions could not be
squared with intervening accommodationist rulings, which allowed greater
flexibility in using public funds in parochial settings. The Court now re-
versed itself, and overruled two 1985 decisions that had invalidated popular
publicly funded after-school programs that took place in parochial schools.”

Nonetheless, the bloc of Scalia, Thomas, and Rehnquist could not get
the centrists, O’Connor, Kennedy, and Souter, to join them in overturning
the key Warren Court decisions regarding school prayer, Bible reading, and
the ban on teaching evolution. In Lee v. Weisman (1992) the Court, albeit by
a slim majority, reaffirmed the wall of separation, holding that having min-
isters pray at public school graduations violated the First Amendment.?
The centrists held together in another highly controversial case from Texas
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where students had voluntarily chosen to have a public, student-led prayer
before football games. The majority seemed to be using the O’Connor test
of whether a policy excluded groups, and in Santa Fe Independent School
District v. Doe (2000), ruled that despite the seemingly voluntary nature of
the prayer, it imposed itself on too many people—players, band members,
cheerleaders—who had to be at the game and could not avoid participa-
tion.”

Then in what seemed to many people to be the triumph of accommoda-
tionist thought, the Court upheld an Ohio school voucher program whose
recipients, chosen through a lottery, overwhelmingly utilized them at paro-
chial schools. But an examination of the facts in Zelman v. Simmons-Harris
(2002) would indicate that the majority responded less to a question of es-
tablishment clause jurisprudence than to the failure of parts of the Cleveland
public school system.*® The legislature had enacted the Pilot Project Schol-
arship Program in an effort to address the problem of failing schools in some
of the poorest areas of the city. The program provided tuition vouchers for
up to $2,250 a year to allow children to attend participating public or private
schools, both within the city as well as in the neighboring suburbs; it also al-
located tutorial aid for students who remained in public school. The vouch-
ers were distributed to parents according to financial need, and the parents
chose where to enroll their children. In the 1999-2000 school year, 82 per-
cent of the participating private schools had a religious affiliation, none of
the adjacent suburban public schools participated, and 96 percent of the stu-
dents in the scholarship program were enrolled in religiously affiliated
schools.

The Supreme Court held the voucher program constitutional by a bare
5-4 majority. Justice Rehnquist explained that the voucher plan met consti-
tutional standards because the program had been enacted for the valid secu-
lar purpose of providing educational assistance to poor children in a
demonstrably failing public school system. It did not advance or inhibit reli-
gion (the second prong of the Lemon test), nor did it involve religion and
government too closely in administrative details (the third prong of the
Lemon test).

Although some scholars and activists saw the decision as a triumph of
accommodation (President George W. Bush, long a proponent of vouchers,
immediately called upon Congress to enact a national program), Rehnquist’s
decision is carefully worded to meet the factual situation, and is clearly not
intended as a blanket endorsement of vouchers. While it opens the door
wider than ever before, it also sets up a number of barriers; legislators have
recognized this, and there has been no rush to enact voucher programs na-
tionwide.
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Then in one of the most watched cases of the 2003 term, Elk Grove Uni-
fied School District v. Newdow (2004), the Court sidestepped the question of
whether the phrase “under God” in the Pledge of Allegiance violated the
First Amendment’s establishment clause. The phrase, inserted by Congress
at the height of the Cold War in 1954 in an effort to distinguish the “godly”
United States from the “godless communists,” had earlier been ruled uncon-
stitutional by a panel of the Ninth Circuit Court of Appeals, a decision that
evoked almost universal criticism. The justices held that the plaintiff,
Michael A. Newdow, a self-styled atheist activist, lacked standing to bring
the issue into court. What would happen if a party with acceptable standing
raised the question is difficult to determine.’!

Toward the end of Rehnquist’s tenure, the Supreme Court wrestled with
the question of whether display of the Ten Commandments, a basis of
Judeo-Christian religious thought, violated the establishment clause of the
First Amendment. (Oral argument, of course, took place in the ornate
chamber of the high court, where both the lawyers and the justices could
hardly escape the fact that on the marble frieze above the bench one sees
Moses holding the Ten Commandments in a display of historic lawgivers.)

Part of the problem confronting the Court, as many commentators
noted, was that its record of establishment clause decisions had failed to
mark out a clear-cut jurisprudence. Once the Court wandered away from
Black’s separatist view, it proved unable to come up with an alternate ju-
risprudence that had the clear-sightedness of the Everson ruling. But the
Court also faced the dilemma of how to read the First Amendment with its
seemingly absolute bar to any officially endorsed religious statement with
the fact that religion has always played an important role in American civil
life.

The justices approved the display of the Ten Commandments in a Texas
monument, since it was part of a larger display that had been in place for
forty years, and had been privately donated to the state.? But by a similar
5-4 vote, it disallowed the efforts of Kentucky to place copies of the com-
mandments in each school, since this constituted an effort by the state itself
to introduce religious teaching in the schools.*

Justice Stephen Breyer was in both majorities, playing the centrist role
that in the past had often been occupied by O’Connor, and his concurrence
is worth noting. He called the Texas situation a “borderline case” that de-
pended not on any single formula but on context and judgment. The monu-
ment’s physical setting suggested “little or nothing of the sacred.” The fact
that forty years had passed without dispute suggested that the public under-
stood the monument not as a religious object but as part of a “broader moral
and historical message reflective of a cultural heritage.” For the Court to de-
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cide otherwise, he said, would lead to the removal of many long-standing
depictions of the Ten Commandments in public places, and “it could there-
by create the very kind of religiously based divisiveness that the Establish-
ment Clause seeks to avoid.”

While Breyer’s pragmatic approach is reminiscent of both Sandra Day
O’Connor and Lewis Powell, it continues the Court’s practice of avoiding
any hard-and-fast jurisprudential rule in regard to the establishment clause.
Given how complex a subject it is, and how intertwined the religious is with
the secular in American life, perhaps that is a good thing.

Free Exercise of Religion

In some ways, but only some, free exercise cases are easier than establish-
ment problems, because they involve the state restricting an individual’s re-
ligious practices. There is, of course, much overlap between the two clauses,
and often a governmental program that tries to help religion in general may
in fact restrict the freedoms of individuals. The school prayer and Bible
readings offended the Court not just on establishment grounds, but because
they also limited the free exercise of those who disagreed with the prayer or
worshipped from another sacred text.

Free exercise claims also overlap with claims to freedom of expression;
several important cases prior to 1953 involved Jehovah’s Witnesses, who
claimed a right to proselytize, without state regulation, as essential to the free
exercise of their beliefs. In these cases, the Court’s analysis concentrated al-
most solely on the criteria used to safeguard speech. In addition, there are
some issues unique to free exercise claims.

First is the belief/action dichotomy first enunciated by Chief Justice
Morrison Waite in Reynolds v. United States (1879), the Mormon bigamy
case. While the First Amendment absolutely prohibits government efforts to
restrict beliefs, it does not prevent the state from forbidding practices, such
as bigamy, which the government believes threaten public order or safety. In
the example Waite used, if a sect believed in human sacrifice, the govern-
ment could do nothing to restrict that belief; but it could, without violating
the free expression clause, bar the actual sacrifice.** The Court soon recog-
nized, however, that one could not divide belief and action so easily, and in
Cantwell v. Connecticut (1940) the justices modified Waite’s rule; while ac-
tion remained subject to regulation, it deserved some protection under free
exercise claims.*

A second problem involves limits placed by the establishment clause on
the free exercise clause. The two clauses overlap in their protection, but there
are also instances where they conflict. A state’s efforts to accommodate cer-
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tain groups by exempting or immunizing them from general laws may also
be seen as providing a preference to one sect. The flag salute cases of the
1940s indicated how closely free exercise and freedom of expression are in-
tertwined; the Sunday laws show the interconnectedness of the two religion
clauses.*

In the 1930s a number of states required opening the school day not only
with a prayer but with the Pledge of Allegiance to the flag, often accompa-
nied by a salute similar to that used by Nazis to salute Hitler. Jehovah’s Wit-
ness children refused to participate in the salute, since they believed it vio-
lated the biblical command against worshipping graven images, and were
expelled. In the first case to reach the Court, Minersville School District v.
Gobitis (1940), Justice Felix Frankfurter ignored the free exercise issues and
held that the necessity to inculcate patriotism outweighed any minor incon-
venience to a particular sect.’” Only Justice Harlan Fiske Stone dissented, but
his view ultimately prevailed. Over the next few years the Court gave the
Witnesses one victory after another in their battle against local regulations,
and then in Gobitis v. West Virginia State Board of Education (1943), reversed
the Gobitis decision. The earlier ruling had led to numerous instances of
persecution, including some physical assaults, inflicted on Witness children
because of their beliefs. Justice Robert H. Jackson, normally a conservative,
wrote the decision, and although for the most part he employed a free
speech analysis, he also captured the quintessential meaning of the free ex-
ercise clause:

The very purpose of the Bill of Rights was to withdraw certain subjects from the
vicissitudes of political controversy, to place them beyond the reach of majori-
ties and officials and to establish them as legal principles to be applied by the
courts. . .. If there is any fixed star in our constitutional constellation, it is that
no official, high or petty, can prescribe what shall be orthodoxy in politics, na-
tionalism, religion or other matters of opinion of force citizens to confess by
word or act their faith therein.*

Interestingly, the Jehovah’s Witnesses, who played such a pioneering role
in free exercise jurisprudence in the 1940s, returned to the high court in
2002, and the justices reaffirmed rulings made over sixty years ago for the
same group. The small Ohio village of Stratton prohibited canvassers from
going door-to-door to sell any product or promote any cause without first
getting a permit from the mayor’s office. Jehovah’s Witnesses objected to
having to get a permit to carry their message, and sued on First Amendment
grounds, claiming that it violated their rights to free speech, free exercise of
religion, and freedom of the press. The Supreme Court, by an 8-1 vote in
Watchtower Bible & Tract Society v. Village of Stratton (2002), upheld the
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claims of the Witnesses that any effort to limit or regulate their proselytizing
infringed upon their free exercise rights.*

A number of states had, and many still do have, laws requiring the ma-
jority of businesses to close on Sunday. In 1961 the Court heard four cases
challenging these laws as violations of the First Amendment, and in three of
them the Court refused to consider free exercise claims. In McGowan v.
Maryland, Chief Justice Earl Warren conceded that “the original laws which
dealt with Sunday labor were motivated by religious forces” He rejected,
however, the argument that this constituted an establishment of religion, be-
cause in modern times the laws represented an effort by the state to enforce
one day’s rest in seven.*

In the companion case of Braunfeld v. Brown, Orthodox Jewish mer-
chants attacked Pennsylvania’s Sunday laws on free exercise grounds. Their
religious beliefs required them to close on Saturdays, and having their shops
closed two days a week would seriously undermine their ability to earn a
livelihood. Chief Justice Warren recited the accepted distinction between
belief and action, and noted that nothing in the law forced the appellants to
modify or deny their beliefs; at worst, they might have to change occupa-
tions or incur some economic disadvantages.*!

There is a striking insensitivity, almost callousness, in Warren’s opinion
to the problem raised by the Jewish merchants, especially when one consid-
ers the great sensitivity he showed to the plights of other minority groups. In
his dissent Justice William Brennan pointed the way toward future First
Amendment jurisprudence. He had no doubt but that the Sunday law im-
posed a great burden on the Jewish merchants, forcing them to choose be-
tween their business and their religion, and this, he believed, violated the
free exercise clause. To impose such a burden, the state had to prove some
compelling state interest to justify this restriction on freedom of religion,
and the “mere convenience” of having everybody rest on the same day did
not, in his eyes, constitute a compelling state interest.

Did Pennsylvania have any options by which the state’s interest in foster-
ing one day’s rest in seven would not conflict with the appellants’ religious
freedom? Of course it did. Of the thirty-four states with Sunday closing laws,
twenty-one granted exemptions to those who in good faith observed an-
other day of rest. The Court, he charged, had “exalted administrative conve-
nience to a constitutional level high enough to justify making one religion
economically disadvantageous””

Brennan not only pointed out that a commonsense solution existed, but
his opinion showed greater sensitivity to the problems economic hardship
would cause religious freedom, and the Brennan view triumphed fairly
quickly. Two years after the Sunday closing law cases, the Court heard a case
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in which a Seventh-day Adventist in South Carolina had been discharged
from her job because she would not work on Saturday. Her refusal to work
on her Sabbath prevented her from finding other employment, and then the
state denied her unemployment compensation payments. South Carolina
law barred benefits to workers who refused without “good cause” to accept
suitable work when offered. In what we would now term the “modern” ap-
proach to First Amendment issues, Justice Brennan posed the same question
in Sherbert v. Verner that he had in Braunfeld: Did the state have a com-
pelling interest sufficient to warrant an abridgment of a constitutionally pro-
tected right? This is, of course, the same question the Court asks in regard to
speech restrictions, because the analytical process in speech and free exer-
cise claims are similar. Here the Court found that no compelling reason ex-
isted, other than administrative convenience, and the state would have to
make accommodations for minority faiths.*2

The Sherbert case, as well as a later case excusing Amish children from
compulsory schooling beyond a certain age (Wisconsin v. Yoder [1972]),*
raises the question of whether the Constitution can be read as totally “reli-
gion-neutral” or “religion-blind.” Professor Philip B. Kurland has suggested
that one can find a unifying principle in the two religion clauses, and that
they ought to be “read as a single precept that government cannot utilize re-
ligion as a standard for action or inaction, because these clauses prohibit
classification in terms of religion either to control a benefit or impose a bur-
den”* The argument parallels the suggestion made by the first Justice Har-
lan that the Constitution is “color-blind,” and like that argument is mani-
festly incorrect.

Neutrality in religious matters is more of an ideal than a reality in con-
stitutional adjudication, and for the same reason: that it is, if anything, even
more impossible for people to be neutral in their religious beliefs than it is in
matters of race. Very few issues that reach the Court can be resolved in sim-
ple ways; if the cases had been easy, the Court would not have heard them.
Religion, like race, is a tangled skein, and not amenable to simplistic solu-
tions. The Court has recognized this, and from the absolutist decisions of
the early Warren era, the Court has moved steadily toward a jurisprudence
of balancing various considerations.

The Rehnquist Court took a far less accommodating position on free ex-
ercise claims that did its predecessors. In two cases involving claims by Na-
tive Americans, the Court dismissed free exercise claims, one involving a
road through sacred grounds, and the other the required use of Social Secu-
rity numbers for Indian children.* Then in Employment Division, Oregon
Department of Human Resources v. Smith (1990), the Court upheld the dis-
missal of a Native American from his state job after he had participated in a
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peyote ritual. While many western states and the federal government pro-
vided exemptions for peyote used in religious programs, Oregon did not.
Justice Scalia, writing for a bare majority of the Court, went all the way back
to the belief/action dichotomy of Reynolds, and dismissing nearly three
decades of accommodation to individual beliefs, held that such belief could
never be an excuse for violating “an otherwise valid law regulating conduct
that the state is free to regulate.*¢

The implications of this decision for other religious groups led to a
broad collation of churches asking Congress, in effect, to overrule the Court.
This Congress tried to do in the 1993 Religious Freedom Restoration Act,
which held that allegedly neutral laws might in fact burden religion, and that
in such cases courts should find means to accommodate religious practices.””
A poorly drawn statute aimed primarily at pleasing constituents, it also chal-
lenged the Court’s role as the supreme arbiter of what the Constitution
means. The Court did not have to wait long until it had a case exposing all
the weaknesses of the act, and in which it could reaffirm its primacy in con-
stitutional interpretation.

The city of Boerne, Texas, had passed an ordinance to preserve its his-
toric main square, which had been built in the Spanish mission style. St.
Peter’s Catholic Church had a growing congregation, and wanted to expand
its building. The town fathers said no, on the grounds that it would ruin the
architectural integrity of the square. The church sued the town, claiming
that under the Religious Freedom Restoration Act the town had to accom-
modate the church’s need to grow. The Court disagreed, and in City of
Boerne v. Flores (1997) noted that if the town allowed the church to build, it
would have to allow all other owners on the square to do so as well, thus jet-
tisoning a legitimate restoration plan. More importantly, though, the Court
told Congress that when it came to interpreting the Constitution in general
and the First Amendment in particular, the Court would decide what rules
should be followed.*

However, less than a decade later the Court, without overruling Oregon
v. Smith or Boerne v. Flores, unanimously upheld the Religious Freedom Res-
toration Act, and ruled that a small religious sect had the right to import for
its religious services a hallucinogenic tea that the government wanted to
seize as a banned narcotic. The O Centro Espirita Beneficente Uniao do
Vegetal (UDV), a small sect originating in Brazil that blends Christian be-
liefs and South American traditions, uses hodsca, a tea that contains an ille-
gal drug, dimethyltryptamine, or DMT. Members of the sect believe they
can understand God only by drinking the tea, which they do twice a month
at four-hour ceremonies. Chief Justice John Roberts, who wrote the 8-0
opinion in Gonzales v. O Centro Espirita Beneficente Uniao do Vegetal (2006),
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noted that the federal government had allowed peyote for Native Americans
to use in their religious ceremonies for more than three decades. If such use
is permitted “for hundreds of thousands of Native Americans practicing
their faith,” the chief justice wrote, “it is difficult to see how these same find-
ings alone can preclude any consideration of a similar exception for the 130
or so American members of UDV who want to practice theirs”*

Moreover, when a locality attempted to restrict the free exercise of a par-
ticular sect, the Court had no hesitation in striking such limitations down.
In Church of the Lukumi Babalu Aye v. City of Hialeah (1993), a unanimous
Court invalidated a city ordinance clearly aimed at the practices of the San-
teria sect, which still practiced animal sacrifice (after which the animals
were cooked and eaten as part of the ritual). Justice Anthony Kennedy called
the Hialeah law “religious gerrymandering;” and “an impermissible attempt
to target petitions and their religious practices.”>

One final case is worth noting, because although argued under estab-
lishment clause grounds, it clearly implicates the free exercise clause as well.
In Cutter v. Wilkinson (2005), a unanimous Court upheld provisions of the
Religious Land Use and Institutionalized Persons Act, holding that a new
federal law requiring prison officials to meet inmates’ religious needs consti-
tuted a permissible accommodation of religion that did not violate separa-
tion of church and state.

The five Ohio inmates who brought the suit belong to non-mainstream
religions, including one, Asatru, that calls for the white race to use violence
and terror to defeat the “mud races” They claimed that they had been denied
access to religious literature and ceremonial items, and denied time to wor-
ship.

The state argued that the federal law violated the First Amendment, and
that by requiring prison officials to cater to the demands of groups like Sa-
tanists or white supremacists, the law would attract new adherents to the
group and work to the detriment of prison safety.

Justice Ruth Bader Ginsburg, speaking for all the justices, dismissed the
state’s fears as groundless. Congress in passing the law was “mindful of the
urgency of discipline, order, safety, and security in penal institutions,” and
the Court does not read the law to “elevate accommodation of religious ob-
servances over an institution’s need to maintain order and safety.” If one ac-
cepted Ohio’s argument, then “all manner of religious accommodations
would fail,” and she pointed out that Ohio already provided chaplains for
“traditionally recognized” religions."!

Justice Ginsburg’s opinion recognized, and attempted to defuse, part of
the tension that exists between the establishment and free exercise clauses,
and is part of an ongoing dialogue within the Court and between the Court
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and other government branches over the extent of this tension and the over-
lap of the two clauses. “Our decisions recognize,” she noted, “that there is
room for play in the joints between the clauses, some space for legislative ac-
tion neither compelled by the Free Exercise Clause nor prohibited by the Es-
tablishment Clause.”

As the United States grows more diverse, both religiously as well as eth-
nically, this “play between the joints” of the two religion clauses will no
doubt invite further scrutiny by the courts, and in situations undreamed of
by the framers. The rise to political prominence of the so-called “religious
Right” in the Republican Party, and its demands upon government, will, if
successful, undoubtedly lead to prolonged litigation. To take but one exam-
ple, the Welfare Reform Act of 1996 included language that indicated reli-
gious groups could be eligible for participation as providers of some wel-
fare-related services. President George W. Bush trumpeted his “faith-based
initiative” that would have implemented that language. So far Bush’s plan
has not gotten off the ground, in large measure because many church orga-
nizations believe that the costs and problems related to accepting federal
money would outweigh the possible advantages. Should this plan ever get
started, and should a beneficiary program use some of the money to sup-
port a clearly religious activity, there would surely be a court challenge.
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On Tuesday, November 20th, 2007, the United States Supreme Court grant-
ed certiorari in a case involving the District of Columbia’s ban on handguns.
The statute had been successfully challenged in the United States Court of
Appeals for the District of Columbia Circuit on the grounds that it violated
the Second Amendment’s guarantee of “the right of the people to keep and
bear arms.” With its decision to grant certiorari, the Supreme Court entered
a constitutional controversy from which it had been largely absent for nearly
seventy years, the meaning and scope of the Second Amendment. That con-
troversy, the debate over the Second Amendment, has occupied a somewhat
curious place in American constitutional discourse. It is the subject of a vast
polemical literature in the popular press, part of the often strident debate
over gun control. Where once the amendment suffered from an unfortunate
scholarly neglect, it has over the last two decades become an arena of lively
and sometimes acrimonious debate among historians, legal scholars, and
political scientists. The Court’s decision is likely to provide a definitive legal
ruling on the amendment although it is unlikely to end the controversy over
the amendment’s original meaning and how it should be applied in modern
America.'

The debate over the Second Amendment is part of the larger debate over
gun control, and as such it focuses on whether or not the framers intended
to limit the ability of government to prohibit or severely restrict private own-
ership of firearms. It is a debate fueled, in part, by the fear generated by this
nation’s high crime rate, including an average of 10,000 homicides commit-
ted annually with firearms. The debate is also fueled by the existence of
broad public support for firearms ownership for self-defense and the fact
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that roughly half the homes in the country have firearms. Two interpreta-
tions, broadly speaking, of the amendment have emerged from the debate.
Some students of the Second Amendment stress the amendment’s militia
clause, arguing either that the constitutional provision was only meant to en-
sure that state militias would be maintained against potential federal en-
croachment or that the individuals right to keep and bear arms was meant to
be protected only within the context of a highly regulated, regularly drilling
state militia. Adherents of both variants of what might be called the collec-
tive rights view argue that the Second Amendment poses little in the way of
an impediment to strict, even prohibitory gun control given the fact that
most Americans at the start of the twenty-first century are not regularly en-
gaged in the business of militia training.

Supporters of the individual rights view stress the amendment’s second
clause, arguing that the framers intended a militia of the whole, or at least a
militia consisting of the entire able-bodied white male population. For them
this militia of the whole was expected to perform its duties with privately
owned weapons. Advocates of this view also urge that the militia clause
should be read as an amplifying rather than a qualifying clause; that is, while
maintaining a “well-regulated militia” was a major reason for including the
Second Amendment in the Bill of Rights, it should not be viewed as a sole or
limiting reason. The framers also had other reasons for proposing the
amendment, including a right to individual self-defense.

The right to keep and bear arms became controversial in the late twenti-
eth century, yet for much of American history constitutional commentators
extolled the right as a fundamental cornerstone of liberty that could not be
denied free people. This widespread agreement occurred in part because of
the frontier conditions that existed from the colonial period through much
of the nineteenth century. The role of privately owned arms in achieving
American independence, particularly in the early years of the Revolution,
strengthened this consensus. The often violent and lawless nature of Amer-
ican society also contributed to the widespread view that the right to possess
arms for self-defense was fundamental.

But the Second Amendment and the right to keep and bear arms cannot
be understood solely through an examination of American history. Like oth-
er sections of the Bill of Rights, the Second Amendment was an attempt to
secure what was believed to be a previously existing right. The framers of the
Bill of Rights did not believe they were creating new rights. Instead, they were
attempting to prevent the newly formed federal government from encroach-
ing on rights already considered part of the English constitutional heritage.

To understand what the framers intended the Second Amendment to
accomplish, it is necessary to examine their world and their view of the right
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to bear arms as one of the traditional “rights of Englishmen.” The English
settlers who populated North America in the seventeenth century were heirs
to a tradition over five centuries old governing both the right and the duty to
be armed. In English law the idea of an armed citizenry responsible for the
security of the community had long coexisted, perhaps somewhat uneasily,
with regulation of the ownership of arms, particularly along class lines. The
Assize of Arms of 1181 required the arming of all free men. Lacking both
professional police forces and a standing army, English law and custom dic-
tated that the citizenry as a whole, privately equipped, assist in both law en-
forcement and military defense. By law all men ages sixteen through sixty
were liable to be summoned into the sheriff’s posse comitatus. All persons
were expected to participate in the hot pursuit of criminal suspects, the “hue
and cry; supplying their own arms for the occasion. There were legal penal-
ties for failure to participate. The maintenance of law and order was a com-
munity affair, a duty of all citizens.?

And all able-bodied men were considered part of the militia and were
required, at least theoretically, to be prepared to assist in military defense.
The law required citizens to possess arms. Towns and villages were required
to provide target ranges in order to maintain the martial proficiency of the
yeomanry. Despite this, the English discovered that the militia of the whole
maintained a rather indifferent proficiency and motivation. By the sixteenth
century the practice was to rely on select bodies of men intensively trained
for militia duty rather than on the armed population at large.

Although English law recognized a duty and a right to be armed, both
were highly circumscribed by English class structure. The law regarded the
common people as participants in community defense, but it also regarded
them as a dangerous class, useful perhaps in defending shire and realm but
also capable of mischief with their weapons, mischief toward each other, their
betters, and their betters’ game. Restrictions on the type of arms deemed
suitable for common people had also long been part of English law and cus-
tom. Game laws had long been one tool used to limit the arms of the com-
mon people. The fourteenth-century Statute of Northampton restricted the
ability of people to carry arms in public places. A sixteenth-century statute
designed as a crime control measure prohibited the carrying of handguns
and crossbows by those with incomes of less than 100 pounds a year. After
the English Reformation, Catholics were also often subject to being dis-
armed as potential subversives.

The need for community security had produced a traditional duty to be
armed in English law, but it took the religious and political turmoil of seven-
teenth-century England to transform that duty into a notion of a political or
constitutional right. Attempts by the Stuart kings Charles II and James II to
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disarm large portions of the population, particularly Protestants and sus-
pected political opponents, met with popular resistance and helped implant
into English and later American constitutional sensibilities the belief that
the right to possess arms was of fundamental political importance. These ef-
forts led to the adoption of the seventh provision of the English Bill of Rights
in 1689:

That the subjects which are Protestants may have arms for their defense suitable
to their conditions and as allowed by law.*

By the eighteenth century, the right to possess arms, both for personal
protection and as a counterbalance against state power, had come to be
viewed as one of the fundamental rights of Englishmen on both sides of the
Atlantic. Sir William Blackstone, whose Commentaries on the Laws of En-
gland greatly influenced American legal thought both before the Revolution
and well into the nineteenth century, listed the right to possess arms as one
of the five auxiliary rights of English subjects without which their primary
rights could not be maintained:

The fifth and last auxiliary right of the subject, that I shall at present men-
tion, is that of having arms for their defense, suitable to their condition and de-
gree and such as are allowed by law. Which is also declared by the same statute
...and is indeed a public allowance, under due restrictions, of the natural right
of resistance and self-preservation, when the sanctions of society and laws are
found insufficient to restrain the violence of oppression.’

If some five centuries of English experience had transformed the duty to
be armed for the common defense into a right to be armed, in part, to resist
potential political oppression, a similar evolution in thought had occurred
in the American colonies between the earliest seventeenth-century settle-
ments and the American Revolution. Early English settlements in North
America had a quasi-military character, an obvious response to harsh fron-
tier conditions. Governors of settlements often held the title of militia cap-
tain, reflecting both the civil and military nature of their office. In order to
provide for the defense of often isolated colonies, special effort was made to
ensure that white men capable of bearing arms were brought into the col-
onies.

Far from the security of Britain and often facing hostile European pow-
ers at their borders, colonial governments viewed the arming of able-bodied
white men and the requirement for militia service as essential to a colony’s
survival. The right and duty to be armed broadened in colonial America. If
English law qualified the right to own arms by religion and class, those con-
siderations were significantly less important in the often insecure colonies.
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If by the seventeenth century the concept of the militia of the whole was
largely theoretical in England, in America it was the chief instrument of
colonial defense. While the English upper classes sought to restrict the own-
ership of arms on the part of the lower classes in part as a means of helping
to enforce game laws, there were significantly fewer restrictions on hunting
in North America with its small population and abundant game. From the
beginning, conditions in colonial America created a very different attitude
toward arms and the people.

Race provided another reason for the renewed emphasis on the right
and duty to be armed in America. Britain’s American colonies were home to
three often antagonistic races—red, white, and black. For the settlers of
British North America, an armed and universally deputized white popula-
tion was necessary not only to ward off dangers from the armies of other Eu-
ropean powers but also to ward off attacks from the indigenous Indian pop-
ulation that feared the encroachment of English settlers on their lands. And
an armed white population was essential to maintain social control over
blacks and Indians who toiled unwillingly as slaves and servants in English
settlements. This helped broaden the right to bear arms for whites. The need
for white men to act not only in the traditional militia and posse capacities
but also to keep order over the slave population helped lessen class, religious,
and ethnic distinctions among whites in colonial America. That need also
helped extend the right to bear arms to classes traditionally viewed with sus-
picion in England, including indentured servants.

The colonial experience helped strengthen the appreciation of early
Americans for the merits of an armed citizenry. That appreciation was of
course further strengthened by the experience of the American Revolution.
The Revolution began with acts of rebellion by armed citizens. And if sober
historical analysis reveals that it was actually American and French regulars
who ultimately defeated the British and established American indepen-
dence, the image of the privately equipped ragtag militia successfully chal-
lenging the British Empire earned a firm place in American thought and
helped influence American political philosophy. For the generation that au-
thored the Constitution, it reinforced the lessons their English ancestors had
learned in the seventeenth century. It revitalized Whiggish notions that
standing armies were dangerous to liberty. It helped transform the idea that
the people should be armed and security provided by a militia of the people
from a matter of military necessity into a political notion, one that would
find its way into the new Constitution.

This view that an armed population contributed to political liberty as
well as community security found its way into the debates over the Consti-
tution and is key to understanding the Second Amendment. Like other pro-
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visions of the Constitution, the clause that gave Congress the power to pro-
vide for organizing, arming, and disciplining the militia excited fears among
those who believed that the proposed Constitution could be used to destroy
both state power and individual rights. It is interesting, in light of the current
debate over the meaning of the Second Amendment, that both Federalists
and Anti-Federalists assumed that the militia would be one that enrolled al-
most the entire white male population between the ages of sixteen and sixty
and that militia members would supply their own arms.

But many feared that the militia clause could be used both to do away
with the state’s control over the militia and to disarm the population. Some
expressed fear that Congress would use its power to establish a select militia.
Many viewed a select militia with as much apprehension as they did a stand-
ing army. The English experience of the seventeenth century had shown
that a select militia could be used to disarm the population at large. Richard
Henry Lee of Virginia expressed the fear that a select militia might serve this
end.®

In their efforts to answer critics of the Constitution, Alexander Hamil-
ton and James Madison addressed the charges of those critics who argued
that the new Constitution could both destroy the independence of the mili-
tia and deny arms to the population. Hamilton’s responses are particularly
interesting because he wrote as someone who was openly skeptical concern-
ing the military value of the militia of the whole. The former Revolutionary
War artillery officer conceded that the militia had fought bravely during the
Revolution, but he argued it had proved no match for regular troops. Hamil-
ton urged the creation of a select militia that would be more amenable to
military training and discipline than the population as a whole. Despite this
he conceded that the population as a whole should be armed.

But if Hamilton gave only grudging support to the concept of the militia
of the whole, Madison, author of the Second Amendment, was a much more
vigorous defender of it. In The Federalist, Number 46, he left little doubt that
he saw the armed population as a potential counterweight to tyranny:

Let a regular army, fully equal to the resources of the country, be formed; and let
it be entirely at the devotion of the federal government: still it would not be
going too far to say, that the State governments, with the people on their side,
would be able to repel the danger. The highest number to which, according to
the best computation, a standing army can be carried in any country, does not
exceed one hundredth part of the whole number of souls; or one twenty-fifth
part of the number able to bear arms. This proportion would not yield, in the
United States, an army of more than twenty-five or thirty thousand men. To
these would be opposed a militia amounting to near half a million citizens with
arms in their hands, officered by men chosen among themselves, fighting for
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their common liberties, and united and conducted by governments possessing
their affections and confidence. It may well be doubted, whether a militia thus
circumstanced could ever be conquered by such a proportion of regular troops.
Those who are best acquainted with the late successful resistance of this coun-
try against the British arms, will be most inclined to deny the possibility of it.
Besides the advantage of being armed, which the Americans possess over the
people of almost every other nation, the existence of subordinate governments,
to which the people are attached, and by which the militia officers are ap-
pointed, forms a barrier against the enterprises of ambition, more insurmount-
able than any which a simple government of any form can admit of. Notwith-
standing the military establishments in the several kingdoms of Europe, which
are carried as far as the public resources will bear, the governments are afraid to
trust the people with arms.”

This desire to maintain a universal militia and an armed population
played a critical part in the adoption of the Second Amendment. The
amendment, like other provisions of the Bill of Rights, was designed to pre-
vent the newly created federal government from encroaching on rights al-
ready enjoyed by the people. It is important to remember that firearms own-
ership, for self-defense and hunting, was widespread with few restrictions, at
least for the white population. It is also significant that the universally ac-
cepted view of the militia, at the time, was that militiamen would supply
their own arms. One year after the ratification of the Bill of Rights, Congress
passed legislation reaffirming the notion of a privately equipped militia of
the whole. The act, titled “An Act more effectually to provide for the Na-
tional Defense by establishing an Uniform Militia throughout the United
States,” called for the enrollment of every free, able-bodied white male citi-
zen between the ages of eighteen and forty-five into the militia. The act re-
quired every militia member to provide himself with a musket or firelock, a
bayonet, and ammunition.®

The decades between the adoption of the Second Amendment and the
Civil War brought little opportunity for judicial interpretation of the consti-
tutional provision. While a number of jurisdictions had laws prohibiting the
carrying of concealed weapons, there were few restrictions concerning the
ownership or the open carrying of arms in antebellum America. Most laws
restricting the possession of firearms were to be found in the slave states.
These laws generally prohibited the possession of firearms on the part of
slaves and free blacks. Outside of the slave states the right to have arms was
generally not impaired, not even for free Negroes. There was no federal leg-
islation restricting firearms ownership, and since Barron v. Baltimore (1833)
held that the Bill of Rights only limited the power of the federal government,
there was no occasion before the Civil War for the federal courts to examine
the issue.
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If in the antebellum era there was an absence of federal court decisions
on the Second Amendment, there was nonetheless widespread agreement
concerning the scope and meaning of the provision among commentators
and in the limited number of state court decisions that examined the issue.
Noted jurist and legal commentator St. George Tucker contrasted the Sec-
ond Amendment’s robust guarantee of a right to keep and bear arms with
the more restrictive English guarantee, noting that class restrictions and
game laws had not limited the American right in the way that the English
right had been limited. Supreme Court Justice Joseph Story also regarded
the right as fundamental:

The right of the citizens to keep, and bear arms has been justly considered, as
the palladium of the liberties of a republic; since it offers a strong moral check
against the usurpation and arbitrary power of rulers; and will generally, even if
they are successful in the first instance, enable the people to resist, and triumph
over them.’

If leading antebellum commentators saw the right as central to a free
people, federal courts were largely silent on the subject. The only pro-
nouncement from the Supreme Court on the subject before the Civil War
came in Justice Taney’s opinion in Dred Scott v. Sandford (1857). Taney indi-
cated that African Americans, slave or free, could be denied the right to pos-
sess arms just as they could be denied freedom of speech, assembly, and
travel. Despite the silence of the federal courts on the subject, state courts
began developing a jurisprudence of the right to keep and bear arms, inter-
preting relevant provisions of state constitutions. These cases attempted to
balance the right to bear arms against competing interests in public safety.
Generally state courts upheld prohibitions against carrying concealed
weapons. Some state courts limited the right to carry arms to those weapons
that were suitable for use in “civilized warfare,” an attempt to prohibit the
carrying of weapons that were thought to be used exclusively for criminal
purposes. Most of these cases involved restrictions on carrying concealed
firearms. In one antebellum case the Georgia Supreme Court decided that
the Second Amendment applied to that state.!®

It would take the turmoil of the Civil War and Reconstruction to bring
the Second Amendment before the Supreme Court. The end of the Civil
War brought about a new conflict over the status of former slaves and the
power of the states. The defeated white South sought to preserve as much of
the antebellum Southern social order as could survive Northern victory and
national law. Southern states were not prepared to accord to the newly
emancipated black population the general liberties enjoyed by white citi-
zens. Indeed, former slaves did not even have the rights that Northern states
had long given free Negroes.
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In 1865 and 1866 Southern states passed a series of statutes known as the
black codes. These statutes were designed, in part, to ensure that traditional
Southern labor arrangements would be preserved. They often required
black agricultural workers to sign labor contracts that bound them to their
employers for a year. Blacks were forbidden to serve on juries and could not
testify or act as parties against whites. Vagrancy laws were used to force
blacks into labor contracts and to limit freedom of movement. And as fur-
ther indication that the former slaves had not yet joined the ranks of free cit-
izens, Southern states passed legislation prohibiting blacks from carrying
firearms without licenses, which whites were not required to have. The Mis-
sissippi statute provides a typical example of restrictions of this kind:

Be it enacted, . . . that no freedman, free Negro or mulatto, not in the military
service of the United States government, and not licensed so to do by the board
of police of his or her county, shall keep or carry firearms of any kind, or any
ammunition, dirk or bowie knife, and on conviction thereof in the county court
shall be punished by fine, not exceeding ten dollars, and pay the cost of such
proceedings and all such arms or ammunition shall be forfeited to the informer;
and it shall be the duty of every civil or military officer to arrest any such freed-
man, free Negro or mulatto found with any such arms or ammunition, and shall
cause him or her to be committed to trial in default of bail.!!

Such measures caused strong concerns among Northern Republicans.
Many charged that the South was trying to reinstate slavery and deny former
slaves those rights long considered essential to a free people. The news that
the freedmen were being deprived of the right to keep and bear arms was of
particular concern to champions of Negro citizenship. For them the right of
the black population to possess weapons went beyond symbolic importance.
It was important both as a means of maintaining the recently reunited union
and as a means of ensuring against the virtual reenslavement of those for-
merly in bondage. Faced with a hostile South determined to preserve the an-
tebellum social order, Northern Republicans were particularly alarmed at
provisions that preserved the right to keep and bear arms for former Con-
federates while disarming blacks, the one group in the South with clear
Unionist sympathies. This helped convince many Northern Republicans to
seek national enforcement for the Bill of Rights.

The debates over the Fourteenth Amendment and the civil rights legis-
lation of the Reconstruction era suggest the determination of Congress to
protect the right to keep and bear arms and other provisions of the Bill of
Rights against state infringement. Representative Jonathan Bingham of Ohio,
the author of the Fourteenth Amendment’s privileges or immunities clause,
and other Republican supporters of the Fourteenth Amendment expressed
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the view that the clause applied the Bill of Rights to the states. The Southern
efforts to disarm the freedmen and to deny other basic rights to former
slaves played an important role in convincing the Thirty-ninth Congress
that traditional notions concerning federalism and individual rights needed
to change.!?

If the events of Reconstruction persuaded the Thirty-ninth Congress of
the need for applying the Bill of Rights to the states, the Supreme Court in its
earliest decisions on the Fourteenth Amendment moved to maintain the an-
tebellum federal structure. The Supreme Court’s first pronouncements on
the Second Amendment came about after the enactment of the Fourteenth
Amendment and concerned the extent to which the latter amendment ex-
tended the protection of the right to keep and bear arms. The first case,
United States v. Cruikshank (1875), stemmed from charges brought by fed-
eral officials against William Cruikshank and others for violating the consti-
tutional rights of a group of black men who were attempting to vote. The
charges included claims that Cruikshank and his associates violated the
right of the black men to peaceably assemble and that they also violated their
right to bear arms. The Court in a majority opinion authored by Chief Jus-
tice Morrison R. Waite held that the federal government had no power to
protect citizens against private action that deprived them of their constitu-
tional rights. The opinion held that the First and Second Amendments were
limitations on Congress, not private individuals. For protection against pri-
vate criminal action the individual was required to look to state govern-
ments."

The next case in which the Court examined the Second Amendment,
Presser v. Illinois, more directly involved the question of whether or not the
Second Amendment in combination with the Fourteenth set limits on the
ability of states to limit the right to bear arms. That case involved a challenge
to an Illinois statute that prohibited individuals who were not members of
the organized militia from parading with arms. Justice William Woods’s ma-
jority opinion noted that the statute did not infringe on the right to keep and
bear arms. Woods nonetheless used the case to indicate that the Second
Amendment did not apply to state governments even in light of the Four-
teenth Amendment. Woods also indicated that the citizenry at large consti-
tuted a reserve militia that was a resource for the United States government
and hence could not be disarmed by state governments, independent of Sec-
ond Amendment considerations. Presser is still cited as precedent indicating
that the Fourteenth Amendment does not incorporate the Second Amend-
ment."

The nineteenth century would come to an end with legal commentators
in general agreement that the right to keep and bear arms was an important
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one for a free people. Michigan jurist Thomas M. Cooley discussed the sub-
ject in his treatise on constitutional law. Anticipating some of the modern
debate on the subject, Cooley expressed the view that the amendment
should not be seen as restricted only to members of the militia. He noted
that the purpose of the Second Amendment was to allow the people to pro-
vide a check against potential governmental usurpation of power. Cooley
went on to note that a restriction of the right to arms to members of the mili-
tia, whose membership could be limited by the government, would allow the
government to defeat the very purpose of the amendment."

The nineteenth century would end with reasonably broad agreement
among those constitutional commentators who considered the issue that the
right to have arms was an important safeguard for the freedoms of the
American people. It should be added that that agreement was a broad agree-
ment in principle that usually did not extend to the messy details of what
kinds of firearms regulation were and were not consistent with the principle.
Because firearms regulation was a matter of state and local law, the federal
courts, adhering to the view that the Second Amendment did not apply to
the states, had little to say on the subject.

State courts did develop a jurisprudence on the right to have arms that
examined state firearms regulation in light of provisions in state constitu-
tions protecting the right to have arms. These cases usually provided state
and local governments more leeway in regulating the carrying of arms, par-
ticularly concealed weapons, than in restricting the ownership of arms. Thus
the 1871 Tennessee case of Andrews v. State held that the right to bear arms
was an incident of militia service and subject to reasonably broad state regu-
lation, while the right to own arms was a private right with limitations on
state restriction.'s

The early twentieth century would bring about new efforts at firearms
regulation and with it new attitudes concerning arms and the Second
Amendment. Traditional beliefs concerning the importance of arms were
frequently being tempered by the view that whole classes of people were
unfit to exercise this prerogative. In the South, state governments, freed
from the federal scrutiny that existed in the Reconstruction era, used laws
regulating concealed weapons to accomplish what had been attempted with
the postwar black codes. Discriminatory enforcement of these laws often left
blacks disarmed in public places while whites remained free to carry fire-
arms. This state of affairs helped facilitate lynchings and other forms of
racial violence during the Jim Crow era.

But the South was not the only region where social prejudice restricted
the right of disfavored minorities to possess firearms. If the white South saw
armed blacks as a threat, politicians in other regions saw a similar threat aris-
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ing from large-scale immigration from southern and eastern Europe. The
new immigrants, like others before them, often met hostile receptions. They
were associated with crime and anarchy and stereotyped as lazy and men-
tally unfit. Many native-born Americans feared the immigrants would bring
anarchist-inspired crime from Europe, including political assassinations and
politically motivated armed robberies. These fears led in 1911 to passage of
New York’s Sullivan Law. This state statute was aimed at New York City, a
place where the large, foreign-born population was believed to be peculiarly
susceptible to crime and vice. The Sullivan Law went far beyond typical gun
control measures of the day. It prohibited the unlicensed carrying of
weapons and required a permit for the ownership or purchase of pistols. Vi-
olation of the statute was a felony. The first person convicted under the
statute was a member of one of the suspect classes, an Italian immigrant.'’

It was in this early-twentieth-century atmosphere that the collective
rights view of the right to bear arms first began to attract the attention of the
judiciary. In one of the earliest cases to adopt this view, Salina v. Blaksley, the
Supreme Court of Kansas interpreted that state’s constitutional provision
protecting the right to bear arms as a protection that only applied to the
militia and not for individual purposes.’® In 1911 Maine chief justice Lucil-
lius A. Emery authored an essay, “The Constitutional Right to Keep and
Bear Arms,” in the Harvard Law Review, urging that the right to bear or
carry arms should be viewed as a right limited to militia service. He also
noted that legislatures could not prohibit the keeping or ownership of arms,
echoing the distinction made by the Tennessee court in Andrews.'

These developments affected relatively few Americans at the beginning
of the twentieth century. The nation was still largely rural. Firearms owner-
ship for both self-defense and hunting were fairly commonplace. And
statutes regulating firearms ownership were relatively rare and unobtrusive.
For most citizens access to firearms was largely unimpaired and there was
not too much occasion for either the courts or constitutional commentators
to say much concerning the Second Amendment.

This situation would change after the First World War. Prohibition
brought about the rise of organized gangs engaged in the sale of bootlegged
alcohol. Territorial rivalries among the gangs led to open warfare on the
streets of the nation’s major cities. That warfare was made even more terrify-
ing by the introduction of a terrifying new weapon, the Thompson subma-
chine gun. A fully automatic weapon, developed too late for use in World
War I, the “Tommy Gun” was one of the first submachine guns in wide-
spread use. Used by violent criminals in their wars on each other, the
Thompson also claimed the lives of a fair number of members of the general
public as well.
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The end of the twenties and the end of Prohibition did not bring a halt to
notorious misuse of automatic weapons. The rise in the 1930s of such des-
peradoes as John Dillinger, “Pretty Boy” Floyd, “Ma” Barker, George “Ma-
chine Gun” Kelly, and Clyde Barrow and Bonnie Parker became a part of
American folklore. The exploits of such criminals were made more vivid and
terrifying by the new medium of talking motion pictures. Thus, the horrors
of criminal misuse of automatic weapons were forcibly brought home to the
public.

These events caused the Roosevelt administration to propose the first
federal gun control legislation. The National Firearms Act of 1934 required
registration, police permission, and a prohibitive tax for firearms that were
deemed gangster weapons, including automatic weapons, sawed-off shot-
guns, and silencers. It is interesting in light of the current debate that the
Roosevelt administration deemed the act a revenue measure, conceding
that an outright ban on such weapons would probably be beyond Congress’s
powers.

The 1934 act gave rise to the Supreme Court’s last decision to date on
the Second Amendment, United States v. Miller. It was a curious case. Both
sides of the Second Amendment debate have claimed that the decision au-
thored by Justice James C. McReynolds supports their views. Interestingly,
the Court only heard arguments by the government. The federal govern-
ment appealed a decision by a federal district court invalidating the Na-
tional Firearms Act of 1934 in a case involving the unlicensed transporta-
tion of an unregistered sawed-off shotgun. The Court focused on the
weapon in question:

In the absence of any evidence tending to show that the possession of a [sawed-
off shotgun] at this time has some reasonable relationship to the preservation or
efficiency of a well regulated militia, we cannot say that the Second Amend-
ment guarantees the right to keep and bear such an instrument. Certainly it is
not within judicial notice that this weapon is any part of the ordinary military
equipment or that its use could contribute to the common defense.?

Advocates of the collective rights view have emphasized the Court’s fo-
cus in the Miller decision on the militia, claiming that it was an indication
that the Court saw the Second Amendment as being concerned only with
the preservation of state militias. But the Court’s discussion of the militia in-
dicates that it saw a clear relationship between the individual right and the
maintenance of the militia:

The signification attributed to the term Militia appears from the debates in
the Convention, the history and legislation of Colonies and States, and the writ-
ings of approved commentators. These show plainly enough that the Militia



Public Safety and the Right to Bear Arms / Cottrol & Diamond | 101

comprises all males physically capable of acting in concert for the common de-
fense. “A body of citizens enrolled for military discipline” And further, that or-
dinarily when called for service these men were expected to appear bearing
arms supplied by themselves and of the kind in common use at the time.?!

Probably the most accurate way to view what the Court did in Miller is
to see it as an updating of the nineteenth-century civilized warfare doctrine.
McReynolds’s decision relied on the antebellum Tennessee case Avmette v.
State, which allowed the state to restrict the carrying of those types of
weapons which were frequently used by criminals and not suitable for the
common defense. The Supreme Court in Miller remanded the case to the
lower courts to determine whether or not a sawed-off shotgun was a weapon
appropriate for militia use. That determination was never made.?

Although Miller was the Court’s most comprehensive exploration of the
Second Amendment, it had little effect on either firearms regulation or the
general public’s view concerning the right to keep and bear arms. For nearly
three decades after Miller little existed in the way of federal firearms regula-
tion. State and local legislation existed but with few exceptions, such as the
New York Sullivan Law, these were usually traditional regulations governing
the manner of carrying weapons, not outright prohibitions. There was little
serious attempt to mount constitutional challenges to these restrictions. The
Second Amendment was thus bypassed in the postwar Supreme Court’s
process of applying most of the provisions of the Bill of Rights to the states.
Justice Hugo Black, who was an advocate of the view that the Fourteenth
Amendment made all of the Bill of Rights applicable to the states, argued
that the Second Amendment should also apply to the states, but the Court
has not heard a case on that issue since Presser. It is probably accurate to say
that at least until the 1960s most people, including attorneys and judges, ac-
cepted the view that the Second Amendment protected an individual right
but otherwise thought very little about the matter because firearms restric-
tions, even on the state and local levels, were slight.

It would take the turmoil of the 1960s and the tragedy of three assassina-
tions to bring about the birth of the modern gun control movement and cre-
ate the current debate over the meaning of the Second Amendment. The as-
sassination of President John F. Kennedy in 1963 brought calls for stricter
national controls over the sale of firearms. Urban riots and the assassina-
tions of civil rights leader Martin Luther King, Jr., and Senator Robert F.
Kennedy helped lead to the passage of the Gun Control Act of 1968, the first
federal legislation that seriously affected the purchasing of firearms for large
numbers of Americans. This legislation limited the purchase of firearms
through the mails and also restricted the importation of surplus military ri-
fles. The act also prohibited the purchase of firearms by those with felony
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convictions, even though the legislation provided no means of checking a
purchaser’s record. Some of the provisions of the 1968 act would later be
modified by legislation passed in 1986.

The 1968 act proved to be something of a watershed. Since then a na-
tional debate over gun control and a subsidiary debate over the meaning of
the Second Amendment have become perennial features in American poli-
tics. The rise of a highly visible national gun control movement since the
1960s during has been something new in American political life. Some ad-
herents of this new political movement have advocated relatively moderate
measures. These have included screening measures designed to prevent in-
dividuals with suspect backgrounds, criminal records, or histories of mental
instability from purchasing firearms. Such measures are essentially exten-
sions of firearms regulations that have long existed in many states, attempts
to limit firearms use by undesirable persons. These kinds of regulations have
long existed even in states with state constitutional protection for the right to
bear arms and courts willing to enforce such guarantees. The more modest
measures pose little threat to the general public’s right to possess firearms.

But since the 1960s, others have argued for more radical measures. Their
view has been that state and local government and, more importantly, the
federal government can and should outlaw the general public’s right to pos-
sess whole categories of firearms that had previously been owned by large
numbers of law-abiding citizens. Many in the gun control movement argued
that ownership of guns for self-defense or as part of a universal citizens’ mili-
tia was dangerous and atavistic. They claimed that the only legitimate reason
for civilian firearms ownership was for sporting purposes, usually hunting,
and that even that ownership should be permitted only under stringent li-
censing. Efforts were made to ban firearms that did not meet this “sporting
purposes” definition. In the 1970s and 1980s gun control advocates urged
the banning of handguns, particularly cheap ones popularly known popu-
larly as “Saturday Night Specials” In the 1990s many gun control supporters
advocated bans on “assault weapons,” a term employed without great preci-
sion to include semiautomatic rifles with military features such as bayonet
lugs and pistol grips, or virtually all semiautomatic rifles, depending on the
user’s definition. The gun control movement scored some success with its
campaign against assault weapons. A handful of states enacted bans on some
semiautomatic firearms. Congress enacted a ten-year prohibition on the sale
of semiautomatic rifles with military-style features in 1994. Congress re-
fused to renew the ban in 2004.

This advocacy of wholesale restrictions on firearms ownership helped
bring about the modern debate over the meaning of the Second Amend-
ment. Much of the effort to reinterpret the Second Amendment as a collec-
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tive right has been an attempt to justify proposed firearms restrictions that
at earlier periods in American history would have been regarded as un-
constitutional. Since the 1960s a vigorous polemical debate over whether
the amendment should be seen as a broad individual right or as a right lim-
ited to a highly controlled militia context has been waged in the nation’s ed-
itorial pages and broadcast media.

Despite the passion of the public debate, the Supreme Court kept a curi-
ous silence on the issue. The Court had opportunities to address it: the lower
federal courts in the 1970s and 1980s upheld gun control legislation either
by citing Miller for the proposition that the Second Amendment only pro-
tected the right to bear arms in a militia context when addressing federal
legislation, or Presser for the proposition that the amendment did not apply
to the states. The Supreme Court declined to grant certiorari in these cases
and provide a definitive modern ruling on the issue.

If the Court has been reluctant to directly address the issue of the Second
Amendment and its applicability to the gun control issue, it has, curiously
enough, been willing to acknowledge the right to bear arms as dicta in cases
extraneous to the gun control issue. Starting with Justice Harlan’s dissent in
the 1961 case Poe v. Ullman, involving a Connecticut anti-contraception
statute, the right to bear arms has frequently been noted in privacy cases:

[T]he full scope of the liberty guaranteed by the Due Process Clause cannot be
found in or limited by the precise terms of the specific guarantees elsewhere
provided in the Constitution. This “liberty” is not a series of isolated points
pricked out in terms of the taking of property; the freedom of speech, press, and
religion; the right to keep and bear arms . . . [italics added]*

Statements by other justices, sometimes in dicta, sometimes in statements to
the press, have given heart to supporters of either the individual or collective
rights viewpoints, but the Court retained its institutional silence on the sub-
ject.

If the Supreme Court in recent decades has been reluctant to address the
controversy, other important legal actors have been making pronounce-
ments on the Second Amendment and the right to arms more generally.
Forty-four of the fifty states have right to keep and bear arms provisions in
their constitutions. While the federal jurisprudence on the right is some-
what thin, state courts have developed a rather robust jurisprudence, rang-
ing from fairly restrictive to fairly expansive views of the right. Congress has
also played a role in Second Amendment interpretation. In 1982 the Senate
Judiciary Committee’s Subcommittee on the Constitution issued a report
supporting the individual rights view of the amendment. Four years later
Congress passed the Firearms Owners Protection Act, protecting the right
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of interstate travel with firearms. The statute was prefaced with congres-
sional findings declaring the Second Amendment an individual right.

The 1980s would see the rise of the academic debate over the Second
Amendment. At first it was a debate that mainly engaged independent
scholars not affiliated with universities and usually connected to groups sup-
porting or opposing stricter gun controls. Because the subject inherently in-
volves a debate over original intentions or understandings, historians tended
to enter the debate sooner than scholars in the legal academy. Something of
a milestone in the history of the debate came in 1989 with the publication of
Sanford Levinson’s “The Embarrassing Second Amendment,” in the Yale
Law Journal. For the first time since gun control had become a national issue
in the 1960s, a major constitutional scholar was arguing in a leading law
journal that the Second Amendment deserved a serious examination and
that the individual rights view was likely the more accurate one. Levinson’s
article spurred other scholars in law, history, and political science to take up
the issue with such leading scholars as Akhil Amar, Saul Cornell, Leonard
Levy, Jack Rakove, Laurence Tribe, William Van Alstyne, and Garry Wills,
among many others.?

The new scholarship probably played a part in reawakening interest on
the part of the judiciary in the Second Amendment. Supreme Court Justice
Clarence Thomas indicated a favorable disposition toward the individual
rights reading of the amendment in the 1997 case United States v. Printz.®
Justice Scalia has expressed support for the individual rights view in schol-
arly commentary. A major breakthrough for individual rights advocates
came in 2001 with the Fifth Circuit case United States v. Emerson.? In Emer-
son, which involved a Second Amendment challenge to a prosecution of an
individual who possessed a firearm in violation of a restraining order, the
Fifth Circuit Court of Appeals held that the Second Amendment was an in-
dividual right but that a restraining order prohibiting possession of firearms
on the part of an individual suspected of domestic violence was reasonable
regulation. A 2002 decision by the Ninth Circuit Court of Appeals in Silveira
v. Lockyer upheld California’s ban on assault weapons, holding that the Sec-
ond Amendment was a collective right. The decision seemed written in part
to rebut the Fifth Circuit’s opinion in Emerson.”

National politics would also play a role in issues of Second Amendment
interpretation. The election of George Bush in the very close election of 2000
brought to national office an administration that had enjoyed the support of
the National Rifle Association, which probably tipped the electoral balance
in a number of states. One result of this was a new attitude in the Justice De-
partment more supportive of the individual rights view than had been the
case in recent decades. In 2004 the attorney general’s office under Attorney
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General John Ashcroft’s direction issued a formal memorandum on the Sec-
ond Amendment. The memorandum reflected Ashcrofts long-standing
support for the individual rights interpretation. As might be expected, the
memorandum met with strong criticism by proponents of stricter gun con-
trol and strong support by its opponents. The Ashcroft memorandum was
interesting for its detailed analysis of the history and meaning of the Second
Amendment, reflecting much of the new scholarship that had developed
since the 1990s.%

The debate continues into the twenty-first century. It continues to be
waged in academic journals and the popular media. The Supreme Court
still retains its institutional reluctance to enter the fray, although Chief Jus-
tice John Roberts in his 2005 confirmation hearing indicated that he be-
lieved the proper interpretation of the Second Amendment was still an open
issue and one that the lower federal courts had not resolved. The political
branches of government seem largely sympathetic to protecting the right to
have arms. During the 1990s and continuing into the first decade of the
twenty-first century, an increasing number of states have passed legislation
liberalizing the right of citizens to carry guns for self-protection, a reflection
of both public fears of crime and the political skill of the National Rifle As-
sociation. Some forty states have statutes permitting almost anyone eligible
to own a firearm to obtain a license to carry a concealed weapon. In 2006
Congress passed legislation prohibiting lawsuits against firearms manufac-
turers for criminal misuse of firearms. The legislation contained findings
that the Second Amendment protected a right of individuals regardless of
whether or not they were members of the militia. That same year Congress
also passed legislation prohibiting public officials from disarming citizens
during times of natural disaster. This measure was enacted in part in re-
sponse to actions taken by New Orleans officials during Hurricane Katrina.
During that crisis New Orleans police confiscated guns from citizens in
New Orleans, sometimes in dramatic confrontations played out on national
television.

The March 2007 decision by the U.S. Court of Appeals for the D.C. Cir-
cuit overturning the District of Columbia’s handgun ban on Second Amend-
ment grounds undoubtedly played a key role in ending the Supreme Court’s
traditional reluctance to consider Second Amendment cases. In a 2-1 deci-
sion in the case Parker v. District of Columbia, a three-judge panel of the D.C.
Circuit declared the District of Columbia’s ban on handguns unconstitu-
tional.” The majority opinion authored by Judge Laurence H. Silberman of
the D.C. Circuit held that the Second Amendment was a right of individuals
and that the District of Columbia’s ban contravened that right. It was the first
time that a federal court had held that a specific piece of gun control legisla-
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tion violated the Second Amendment. The full D.C. Circuit denied the Dis-
trict of Columbia’s petition for an en banc hearing or hearing by the full D.C.
Circuit, thus letting the panel opinion stand.*® The government of the Dis-
trict of Columbia filed a petition for certiorari which was granted in No-
vember.

This chapter is being completed in early December of 2007. As we are
writing, parties and amici are preparing briefs for what will be the most im-
portant Second Amendment case in United States history. Oral arguments
in the case involving the handgun ban in the District of Columbia will take
place in the spring of 2008 with a decision likely in the early summer. We, of
course, do not know how the Court is going to rule but its decision is not
likely to end the academic and popular debate over the amendment. The de-
bate over arms and rights in contemporary America is fueled by mixed feel-
ings and often contradictory impulses on the part of the American people.
Times of crisis, natural disasters like Hurricane Katrina, or the attacks on
September 11, 2001, illustrate one dimension of the debate. During such oc-
casions we often see media reports of dramatic increases in sales of guns as
an indication that large numbers of ordinary citizens see firearms ownership
as useful when public officials seem powerless to protect the population.
Another dimension of the debate is often seen when particularly horrible
killings occur with firearms; mass shootings in schools and workplaces are
vivid, albeit rare, examples. At such times the public often demands new
measures designed to keep guns out of the hands of those likely to commit
random acts of violence. These highly visible occurrences intensify the de-
bate over gun control and the subsidiary debate over the meaning of the Sec-
ond Amendment.

In many ways the time has come for a new debate over the Second
Amendment, its meaning and how it might be applied in the twenty-first
century. The idea that the right to keep and bear arms was meant to be tied
so closely to membership and participation in a militia over which the gov-
ernment has total power to organize or fail to organize is one that can only
be sustained through a highly strained reading of the history. Like nine-
teenth-century jurist Thomas Cooley we also believe that such a reading cre-
ates a right that the government can defeat at any time simply by the way it
decides to organize the militia. We would accept no such reading with any
other provision of the Bill of Rights, nor should we with the Second Amend-
ment.

But to say that the individual rights reading of the Second Amendment
is the more plausible and stronger reading of the provision should not end
debate on the issue. There should be a debate over whether or not the
amendment should simply be repealed. Clearly many advocates of strong
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gun control measures believe the amendment to be an anachronism, a relic
of an atavistic age of universal militias, posses, slave patrols, vigilantes, and
citizens armed against each other. If this is so, they should make that case. It
is a hard case to make in an America with widespread gun ownership and
some forty-four states that have enacted or reenacted right to bear arms pro-
visions in their state constitutions in the twentieth century, but in the final
analysis radical constitutional change should be the result of sustained de-
bate and amendment, not simply ignoring or creatively reinterpreting key
constitutional provisions.

There is, however, an even more interesting debate that might be had
with respect to public safety and the right to bear arms. That debate would
involve examining how best to recognize and protect the right while also al-
lowing legislatures leeway to develop criminologically sound measures de-
signed to limit, insofar as possible, access to weapons on the part of career
criminals and those who are mentally unstable. Such a debate would involve
recognizing that the right to have arms has been and remains part of the
American constitutional tradition, that it is valued by large segments of so-
ciety, and that the right sets real limits on governmental regulation. It also
involves recognizing that measures designed to keep weapons out of unde-
sirable hands are not necessarily inconsistent with this right. In the second
half of the twentieth century, we were unable to develop this kind of debate
on the national level precisely because of the effort to redefine the Second
Amendment into meaninglessness. Perhaps in the first half of the twenty-
first century a greater willingness to recognize the Second Amendment will
allow the dialogue to begin.
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The Enigmatic Place of
Property Rights in Modern
Constitutional Thought
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The notion that property ownership is essential for the enjoyment of liberty
has long been a fundamental tenet of Anglo-American constitutional
thought. Property is more than the physical possession of an object. The
concept of ownership encompasses a range of interests, including the right
to use, develop, and dispose of one’s property. Envisioning property owner-
ship as establishing the basis for individual autonomy from government co-
ercion, the framers of the Constitution placed a high value on the security of
property rights. Echoing the philosopher John Locke, John Rutledge of
South Carolina advised the Philadelphia convention that “Property was cer-
tainly the principal object of Society””! Further, the framers believed that re-
spect for property rights was crucial to encourage the growth of national
wealth. In the main the framers relied upon a variety of institutional ar-
rangements, such as the separation of powers, to guard the rights of property
owners. Still, the Constitution and Bill of Rights contain important provi-
sions designed to restrain legislative incursions on property rights.

Not surprisingly, therefore, throughout most of American history the
Supreme Court functioned as a guardian of property and economic rights
against legislative encroachments. Although the Progressive movement of
the early twentieth century challenged the high constitutional standing of
property and called for greater governmental management of the economy,
the Supreme Court remained leery of laws that limited the rights of property
owners. The Court’s defense of traditional property rights in the 1930s, how-
ever, threatened the New Deal program to combat the Great Depression,
eventually causing President Franklin D. Roosevelt to propose his plan to
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“pack” the Court. This constitutional crisis was avoided when in 1937 the
justices abruptly abandoned scrutiny of economic regulations. Known as the
constitutional revolution of 1937, this shift had a profound impact on prop-
erty rights. Deference to the economic and social judgments of lawmakers
became the new orthodoxy. Thus, judicial review of economic legislation
since 1937 has been largely perfunctory.? Liberal constitutionalism moved in
other directions, with scant attention to property rights. Indeed, after the
New Deal it became rather fashionable for scholars to ignore or belittle the
significance of constitutionally protected property. Desirous of achieving a
more egalitarian distribution of wealth and pursuing a host of regulatory ob-
jectives, liberal scholars formulated doctrines to eviscerate private property
rights and enlarge governmental power over the economy. This skeptical at-
titude toward private property has permeated modern legal culture.

The New Deal political hegemony gradually dissolved, and by the 1980s
new political and intellectual currents were more solicitous of the rights of
property owners. The contemporary political climate, as evidenced by the
deregulation movement and the trend to reduce taxation, favored the secu-
rity of property interests. The changing composition of the Supreme Court
boded well for property rights as justices appointed by Republican presi-
dents proved more concerned with property issues than their liberal prede-
Cessors.

There were also important intellectual trends sympathetic to the de-
fense of property rights. Classical economic thinking, which stressed the ef-
ficiency of free markets, was increasingly employed in the analysis of legal
issues. The law and economics movement stressed the deficiencies of gov-
ernmental regulation of economic activity. Warning that regulations often
imposed heavy compliance costs, hampered competition, and restricted
economic opportunity, this school of thought argued that the operations of
the free market should ordinarily determine the price of goods and services.
Another group of legal scholars, spearheaded by Richard A. Epstein and
Bernard Siegan, has mounted a sustained challenge to the statist jurispru-
dence that has dominated thinking about property rights since the New
Deal.? Urging the federal courts to defend the free market and prevent gov-
ernment transfers of private wealth, they have been instrumental in re-
opening public debate regarding the constitutionality of economic regula-
tions. Among other arguments, these scholars have reasserted the vision of
the framers that economic and individual rights were fundamentally insep-
arable.

In recent decades there were some indications that the Supreme Court
under Chief Justice William Rehnquist was in the process of reinvigorating
the property clauses of the Constitution. A focus solely on the Supreme
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Court, however, does not give us the full picture with respect to property
rights. Many property issues are presented in state and lower federal courts.
There is evidence that some of these courts have become more assertive in
defending property against legislative infringement under state constitu-
tional provisions. In this essay, I propose to briefly review current law deal-
ing with the property clauses of the Constitution, to assess the record of the
Rehnquist Court in this area, and to consider probable course of future de-
velopments with respect to property rights.

Due Process Clause

The Fifth and Fourteenth Amendments provide that no person shall be “de-
prived oflife, liberty, or property, without due process of law.” For many years
after the Civil War the Supreme Court gave a substantive interpretation to
the due process clauses, reasoning that these guarantees went beyond proce-
dural protection and encompassed certain fundamental but unenumerated
rights. Foremost among these were the right to acquire and use property and
the right to make contracts and to pursue common occupations. This doc-
trine, known as economic due process, reflected a close identification be-
tween constitutional values and the free market economy. Congress and the
states could control property usage and business activity under the police
power to protect health, safety, and morals, but the Supreme Court required
lawmakers to justify such regulations. The justices did not accept legislative
assertions of regulatory purpose at face value and invalidated laws deemed
unreasonable or arbitrary as a violation of due process. In effect the doctrine
of economic due process allowed the courts to exercise a degree of supervi-
sory review over economic and social legislation.* Most regulatory statutes
passed constitutional muster, but the Court struck down laws that arbitrarily
interfered with the property rights of individuals. Thus, in the early decades
of the twentieth century the justices invalidated statutes establishing hours of
work for men, imposing a minimum wage for women, and curtailing the
entry of new businesses into the marketplace.® In Buchanan v. Warley (1917)
they struck down a residential segregation ordinance as an infringement of
the fundamental right to buy and sell property guaranteed by due process.®
Economic liberty was the standard against which legislation was measured,
and restraint was approved only if found necessary to promote public health,
safety, or morals.

As a consequence of the constitutional revolution of 1937, the Supreme
Court repudiated economic due process and retreated from judicial review
of economic and social legislation. In United States v. Carolene Products Co.
(1938) the Court placed the rights of property owners in a subordinate cate-
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gory entitled to a lesser degree of due process protection. The justices de-
clared that economic regulations would receive only minimum judicial scru-
tiny under a permissive “rational basis” test. In a striking reversal of previous
decisions, economic legislation was accorded a presumption of validity.”

It is difficult to reconcile Carolene Products with either the text of the
Constitution or the Supreme Court’s long defense of property rights. The
language of the due process clauses draws no dichotomy between the pro-
tection given property and other liberties. Indeed, the framers of the Consti-
tution and Bill of Rights believed that property rights and personal liberty
were indissolubly linked. As the distinguished jurist Learned Hand ob-
served, “it would have seemed a strange anomaly to those who penned the
words in the Fifth to learn that they constituted severer restrictions as to Lib-
erty than to Property.”® There are still other problems with Carolene Prod-
ucts. Although couched in terms of deference to lawmakers, the decision ac-
tually exemplified judicial activism by ranking rights into categories not
expressed in the Constitution. This judicial distinction has produced the cu-
rious result that under the due process clauses there is in fact no meaningful
judicial review of legislation affecting the rights of property owners.

Moreover, the asserted justification offered for the Court’s double stan-
dard for reviewing property rights differently than claims of individual lib-
erty was questionable. The Court’s belief that heightened scrutiny for claims
of individual rights was necessitated by the failure of the political process,
while economic regulations reflected majoritarian preferences in a properly
functioning legislative process, has proved to be particularly dubious. Much
of the economic legislation upheld under the teachings of Carolene Products
was classic protectionist legislation enacted not for the public’s benefit but at
the behest of special interest groups. One particularly egregious example
was a state statute requiring a prescription from an optometrist before an
optician could fit eyeglass lenses into new frames, thus burdening con-
sumers to benefit a select group. Insofar as Carolene Products based its ju-
risprudence on a theory of the political process, it is a theory that scholars
have increasingly revealed as in clear conflict with reality.

From a historical and jurisprudential perspective the ruling in Carolene
Products is highly problematic, but the outcome harmonized with the emer-
gence of statist liberalism after 1937. By weakening the constitutional barri-
ers that secured property ownership, the Court enlarged legislative control
over economic matters and facilitated programs designed to redistribute
wealth.

Despite the call by several prominent scholars for revitalization of eco-
nomic due process, the Supreme Court has shown no sign of reestablishing
due process as a safeguard for property owners or of resuming its tradi-
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tional role as an arbiter of economic legislation. Of the current Supreme
Court members, only Justice Anthony Kennedy has shown any willingness
to meaningfully review economic regulations under the due process norm.’
Some state courts, on the other hand, continue to review economic regula-
tions by applying a substantive interpretation of due process to strike down
irrational or arbitrary statutes.

Contract Clause

Americans of the founding era assigned a high value to the enforcement of
agreements. Not only was there a strong belief in honoring one’s commit-
ments, but contracting was central to the emerging market economy. De-
sirous of assuring the stability of contractual arrangements from state
abridgment, the framers inserted language in the Constitution declaring
that “No state shall . . . pass any . . . Law impairing the Obligation of Con-
tracts” Chief Justice John Marshall fashioned this provision into an impor-
tant shield for existing economic arrangements against state legislative in-
terference. Although not part of the Bill of Rights, the contract clause was at
the heart of a great deal of constitutional litigation during the nineteenth
century. Indeed, Marshall characterized the various restraints on state leg-
islative power contained in Article I, Section 10, of the Constitution, includ-
ing the contract clause, as a “bill of rights for the people of each state”!* In
1878 Justice William Strong, speaking for the Supreme Court, proclaimed:
“There is no more important provision in the Federal Constitution than the
one which prohibits the states from passing laws impairing the obligation of
contracts, and it is one of the highest duties of this Court to take care the
prohibition shall neither be evaded nor frittered away.™!!

In the late nineteenth and early twentieth centuries, however, the con-
tract clause gradually declined in importance. To some extent its functions
were superseded by the doctrine of economic due process. Moreover, the
Supreme Court recognized that a state legislature could not bargain away its
police power to protect public health and safety.!? The contract clause was
largely left for dead after a sharply divided Supreme Court, in Home Building
and Loan Association v. Blaisdell (1934), sustained the validity of a state
mortgage moratorium statute during the Great Depression. Asserting that
the clause’s “prohibition is not an absolute one and is not to be read with lit-
eral exactness,” the Court ruled that an important public purpose could jus-
tify state interference with contracts.’® In effect the Supreme Court subor-
dinated the contract clause to the authority of the states to adopt regulatory
measures. Any vigor remaining in the clause was swept away with the tri-
umph of the New Deal and the constitutional revolution of 1937.
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Accordingly, it aroused a flurry of interest when the Supreme Court in
the late 1970s applied the contract clause for the first time in nearly forty
years. In two decisions the Court struck down both a state impairment of its
own financial obligations and legislative interference with private contrac-
tual arrangements.! The justices further ruled that state action that im-
paired its own obligations should be held to a high level of judicial scrutiny.
Some observers predicted a major revival of the contract clause. Subse-
quently, however, the Court appeared to retreat from rigorous application of
the contract clause. Several decisions seemingly returned to a more deferen-
tial attitude toward state infringement of existing contractual arrangements
in order to serve perceived public needs.

Nonetheless, it may be premature to dismiss the contract clause as a con-
stitutional restraint on legislative power. The decisions of the Supreme Court
applying this provision have, if nothing else, made it clear that the contract
clause cannot be regarded as a dead letter. In turn, this has emboldened
some state and lower federal courts to use the contract clause as a basis to
curb legislative power.!> Consequently, in recent decades there have been
several state and lower federal court decisions invalidating legislation that
attempted to alter mortgage foreclosure proceedings, change the terms of
existing leasehold arrangements, or modify state employee pension plans.
Likewise, courts have ruled that statutes that altered the terms of existing
employment or distributorship agreements violated the contract clause.

Although it seems unlikely that the contract clause will regain its former
eminence in constitutional jurisprudence, the clause will continue to serve a
secondary role in protecting property rights and contractual expectations.
The Supreme Court, however, is likely to be cautious in finding that state
laws violate the contract clause.

Eminent Domain

The takings clause of the Fifth Amendment provides: “nor shall private
property be taken for public use, without just compensation.” Contempo-
rary champions of property rights have centered their greatest hopes on a
more vigorous application of the takings clause. Reflecting both common
law principles and colonial practice, the clause limited the government’s
power of eminent domain by mandating that individual owners were enti-
tled to compensation when property was appropriated for “public use”** The
rationale behind the takings clause is that the financial burden of public pol-
icy should not be unfairly concentrated on individual property owners but
shared by the public as a whole through taxation. Thus, the desire to achieve
a public objective does not justify confiscation of private property without
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compensation. Consistent with the traditional high standing of property
rights, the just compensation norm of the takings clause was the first provi-
sion of the Bill of Rights to be applied to the states under the due process
clause of the Fourteenth Amendment.!”

Nonetheless, the law governing the use of eminent domain has not
evolved in a manner favorable to property owners. Eminent domain is one
of the most intrusive powers of government because it compels owners of
property to transfer it to the government for “public use.” Yet the Supreme
Court has been unwilling to rein in the increasingly aggressive exercise of
eminent domain by state and local governments to acquire private property
for public projects. In Hawaii Housing Authority v. Midkiff (1984) the Court
virtually eliminated the “public use” requirement as a restriction on the ex-
ercise of eminent domain power. At issue was a Hawaii land reform statute
that authorized tenants under long-term leases to acquire by compulsory
purchase the landlord’s title to the land. The justices conflated “public use”
with public purpose. They also emphasized that courts must defer to legisla-
tive determinations of public use, even if eminent domain is employed to
transfer private property from one person to another. Under this rationale,
legislators hold virtually untrammeled authority to decide whether eminent
domain is appropriate in a particular situation.

This evisceration of the “public use” limitation was underscored by a
sharply divided Supreme Court in Kelo v. City of New London (2005). The
case involved a city development plan under which land acquired from resi-
dents by eminent domain would be transferred to private parties for the
construction of new residences, stores, and recreational facilities. The ratio-
nale for this scheme was the promise of new jobs and enhanced tax revenue.
By a 5-4 vote, the Court put its seal of approval on the exercise of eminent
domain for purposes of economic development by private parties. The ma-
jority stressed deference to legislative judgments regarding the need for em-
inent domain, and asserted that the public interest might be best served by
private enterprise. Dissenting, Justice Sandra Day O’Connor charged: “Un-
der the banner of economic development all private property is now vulner-
able to being taken and transferred to another private owner” She warned
that under the expansive view of eminent domain adopted by the majority,
nothing prevented states “from replacing any Motel 6 with a Ritz-Carlton,
any home with a shopping mall, or any farm with a factory®

State courts, of course, are free to construe their own constitutions to
provide greater protection for the property rights of their citizens than the
Supreme Court has done under the United States Constitution. Indeed, sev-
eral state courts have ruled that the exercise of eminent domain for eco-
nomic development by private parties did not constitute a valid “public use”
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under the state constitution. In County of Wayne v. Hathcock (2004), for ex-
ample, the Supreme Court of Michigan overruled an earlier decision and re-
jected the general economic benefit rationale as a basis for condemnation of
property for transfer to another private party. “After all,” the court declared,
“if one’s ownership of private property is forever subject to the government’s
determination that another private party would put one’s land to better use,
then the ownership of real property is perpetually threatened by the expan-
sion plans of any large discount retailer, ‘megastore; or the like”*® Likewise,
in City of Norwood v. Horney (2006) the Supreme Court of Ohio character-
ized the “right of property” as “a fundamental right,” and ruled that eco-
nomic benefit to the community, standing alone, does not satisfy the public
use requirement of the Ohio Constitution. Specifically rejecting the reason-
ing in Kelo, the Court also determined that heightened judicial scrutiny was
appropriate when eminent domain statutes were challenged as void for
vagueness. In sharp contrast with the United States Supreme Court in Mid-
kiff and Kelo, the Michigan and Ohio courts refused to adopt a highly defer-
ential attitude toward legislative findings, and instead made an independent
determination of what constitutes “public use” It is also noteworthy that the
Kelo decision aroused widespread criticism, and that a number of state leg-
islatures have enacted measures to curb the condemnation of property for
economic development purposes.

Physical and Regulatory Takings of Land

One of the most vexing problems in modern takings jurisprudence is wheth-
er governmental actions, short of formal condemnation, effectuate a taking
for which compensation is required. Virtually all commentators agree that
current takings analysis is a muddle. The Supreme Court has contributed to
the confusion by applying the clause in an essentially ad hoc manner with
seemingly inconsistent results. The justices have found it difficult to formu-
late meaningful standards to determine whether there has been a taking.
Nonetheless, courts appear to be moving toward a broader view of the tak-
ings clause and scrutinizing governmental actions affecting property more
carefully.

One line of Supreme Court cases addresses the issue of physical intru-
sion upon private property by the government or by persons with govern-
mental authorization. In Loretto v. Teleprompter Manhattan CATV Corp.
(1982) the Supreme Court held that a New York law requiring the installa-
tion of cable television facilities on a landlord’s property effectuated a taking
for which compensation was required. Explaining that a physical invasion of
property was particularly serious, the Court established a rule that any per-
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manent physical occupation of property, however slight, amounted to a per
se taking.

A more difficult question is posed by land use regulations that limit the
use of property. Under the doctrine of regulatory taking, a regulation might
so diminish the value or usefulness of private property as to constitute a tak-
ing. In the late nineteenth century leading commentators and jurists main-
tained that regulations might so curtail the use of property as to be tanta-
mount to a physical taking.?’ The Supreme Court affirmed this concept in
the landmark decision of Pennsylvania Coal Co. v. Mahon (1922). Justice
Oliver Wendell Holmes declared: “The general rule at least is, that while
property may be regulated to a certain extent, if regulation goes too far it will
be recognized as a taking” He cautioned that “the natural tendency of
human nature” was to extend regulations “until at last private property dis-
appears.”?! Despite the Pennsylvania Coal ruling, the Supreme Court has
found it difficult to distinguish between appropriate restrictions and uncon-
stitutional takings. Accordingly, the justices have been reluctant to actually
apply the doctrine of regulatory taking.

The issue of regulatory takings has been most frequently raised in the
context of land use controls. Historically landowners could use their prop-
erty for any lawful purpose, restrained only by the common-law prohibition
against creating a nuisance and piecemeal land use regulations directed to-
ward specific health and safety concerns. By the early twentieth century,
however, urbanization and industrialization had created novel land use
problems. With more congested living conditions, the manner in which one
person used his or her land directly affected his or her neighbors. When nui-
sance laws proved inadequate to cope with urban land use problems, states
and localities began to control land use more systematically. Yet public re-
strictions on the use of privately owned land raised difficult constitutional
questions. Landowners often complained that the cost of achieving social
objectives was unfairly placed on their shoulders rather than imposed on the
general public.

During the 1920s zoning emerged as a land control technique. Zoning
was justified as an exercise of the police power to safeguard public health
and safety. But such regulations restricted an owner’s dominion over the
land and often impaired its value. In Village of Euclid v. Ambler Realty Com-
pany (1926) the Supreme Court upheld the constitutionality of a compre-
hensive zoning ordinance that divided a locality into districts, residential
and commercial, restricting the type of building construction in each dis-
trict. Reasoning that such limitations served the health, safety, and morals of
the public, the Court ruled that state police power included the authority to
classify land and prevent the erection of commercial buildings in residential
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areas. To bolster its decision the Court drew an analogy between zoning and
the power to abate a common-law nuisance.

Almost from the outset regulatory bodies moved beyond the purported
health and safety rationale to control land usage. Many zoning restrictions,
such as the requirement of large lot sizes for homes and height restrictions
on buildings, serve to preserve residential amenity features and to inflate the
cost of housing. Such regulations often have an exclusionary impact on
lower-income persons and contribute to urban sprawl. Nonetheless, the
Supreme Court upheld an ordinance that restricted construction on a five-
acre tract to between one and five single family residences.?

Likewise, in Penn Central Transportation v. New York (1978), the Court
sustained the designation of Grand Central Station as an historic landmark
despite the fact that such action prevented the owner from modifying the
building and caused a large reduction in its value. In so doing, the Court
articulated a confusing multi-factor balancing test to ascertain whether a
particular governmental action amounts to a taking of property. The Penn
Central ad hoc test sets forth a cluster of malleable factors that can be ma-
nipulated to justify any outcome. In practice, the Penn Central formulation
has produced results highly deferential to governmental authority. It affords
little real protection for landowners.?

Increasingly controversial in recent years has been the practice of many
communities to levy impact fees or require donations of land in order to ap-
prove new building projects. This practice is based on the notion that a land
developer should reimburse a community for the impact of a project on
local services such as schools, parks, and water services. At first these exac-
tions were closely related to the actual impact of a new development. Faced
with growing resistance to higher taxes, however, many local governments
have aggressively turned to exactions as an alternative source of general rev-
enue to provide services and infrastructure. The connection between build-
ing projects and exactions has become progressively more cloudy. For in-
stance, localities have required land developers to pay fees to support public
transportation, to dedicate land for public parks, and to subsidize the con-
struction of low-income housing. The increased reliance on exactions raises
the possibility that local governments may improperly use their power to
leverage benefits from landowners without payment of just compensation,
in circumvention of the Fifth Amendment. Such exactions, moreover, con-
stitute a kind of special tax levied upon developers but ultimately paid by
newcomers through higher land prices. Sensitive to the concerns of current
residents, local zoning authorities find it politically convenient to place these
costs on outsiders like nonresident land developers.
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In addition to zoning, legislation to protect the environment can drasti-
cally curtail a landowner’s ability to take advantage of property ownership.
For instance, landowners must obtain a government permit before the filling
of any wetland. The imposition of a permit requirement in order to develop
land does not by itself constitute a taking. But the permit process is often ex-
pensive and lengthy, and denial of a permit may well prevent any develop-
ment of the land. Similarly, some states restrict the construction of structures
on beachfront property. Such environmental regulations, which sometimes
leave the owner with no economically viable use of land, have been chal-
lenged as a taking of property. Still other laws seek to mandate public access
to privately owned beach property, thus diminishing the owner’s control of
the land.

As this discussion indicates, zoning and environmental regulations have
made substantial inroads upon the traditional rights of owners to make use
of their land. It appeared that there was no meaningful constitutional limit
on the power to regulate land. Perhaps concerned about the increasingly
complex web of land use controls, the Supreme Court, starting in the 1980s,
took a fresh look at the question of regulatory taking. As a result, the justices
strengthened the position of property owners against governmental author-
ity to reduce the value of their property by regulation. In the notable case of
Nollan v. California Coastal Commission (1987) the Supreme Court, for the
first time since the 1920s, struck down a land use regulation. The case arose
when a state agency conditioned a permit to rebuild a beach house upon the
owner’s grant of a public easement across the beachfront. The Court held
that the imposition of such a condition constituted a taking because the re-
quirement was unrelated to any problem caused by the development. Fur-
ther, the Court indicated a willingness to examine more carefully the con-
nection between the purpose and the means of regulations. Writing for the
Court, Justice Antonin Scalia added: “We view the Fifth Amendment’s prop-
erty clause to be more than a pleading requirement and compliance with it
to be more than an exercise in cleverness and imagination.”*

The Supreme Court tightened the test for reviewing the constitutional
validity of conditions or exactions imposed on land development projects in
Dolan v. City of Tigard (1994). The Court ruled that local governments must
demonstrate a “rough proportionality” between the regulation placed on the
landowner and the particular harm posed by the development. Moreover,
the Court insisted that the burden of showing such a connection was on the
government. Conditions unrelated to the proposed development, the Court
reasoned, constituted an uncompensated taking of property in violation of
Fifth Amendment.
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Moreover, in First Evangelical Lutheran Church v. County of Los Angeles
(1987) the justices ruled that a property owner may be entitled to compen-
sation for the temporary loss of land use when controls are later invalidated.
This decision raised the prospect of damage awards against excessive regula-
tions.

Many have interpreted these decisions as signaling a heightened degree
of judicial supervision of land use regulations. Certainly some lower federal
and state courts have begun to take a closer look at conditions imposed on
landowners. For instance, courts have invalidated as an unconstitutional
taking of property the requirement that a subdivision developer dedicate
land for a proposed parkway and the refusal of a city to permit construction
of a convenience store unless the owner granted an expanded right-of-way
for street purposes. In both cases the court could find no nexus or connec-
tion between the development and the imposed condition.

The impact of this new takings jurisprudence was illustrated by the de-
cision of the New York Court of Appeals in Seawall Associates v. City of New
York (1989). At issue was a municipal ordinance that prohibited conversion
or demolition of single-room-occupancy housing and that required the
owners to lease such rooms for an indefinite period. The declared purpose
behind this ordinance was to alleviate the plight of the homeless. The court
of appeals struck down the ordinance as both a physical and regulatory tak-
ing of property without compensation. Finding that the ordinance abro-
gated the owners’ fundamental right of possession and right to exclude
others, the court concluded that the law effected a per se physical taking.
Moreover, the court invalidated the ordinance as a regulatory taking. The
court ruled that the rental provisions denied the owners economically vi-
able use of their property and that the ordinance did not substantially help
the homeless. In the courts view, the tenuous connection between the
means adopted by the city and the ends of alleviating homelessness could
not justify singling out a few property owners to bear this burden. Rather,
this was the type of social obligation that should be placed on the taxpayers
as a whole.

Environmental regulations have also been a source of controversy. Prop-
erty owners have initiated lawsuits challenging environmental regulations
that severely restrict the use of their land. During the early 1990s courts have
found a regulatory taking when environmental regulations denied an owner
any economically viable use of the land. For example, landowners have re-
ceived sizable compensation when the denial of a wetlands fill permit virtu-
ally eradicated the value of their property. Even more telling, in 1991 the
Court of Appeals for the Federal Circuit held that the Surface Mining Con-
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trol Act effectuated a taking by prohibiting a mining company from exercis-
ing its right to mine coal deposits. The Court ordered the government to pay
more than $60 million to the affected landowner. The Supreme Court de-
clined to review this ruling, thus leaving in effect the lower court order to
pay compensation.?

Aside from the Nollan-Dolan decisions governing requirements im-
posed on landowners who wished to build on their land, the Supreme Court
has taken a close look at controls that ban any meaningful use of a parcel. At
issue in Lucas v. South Carolina Coastal Commission (1992) was a South Car-
olina ban on beachfront construction. Designed to prevent beach erosion
and preserve a valuable public resource, the law prevented the owner of two
residential lots from erecting any permanent structure on his land. He con-
tended that this prohibition destroyed the economic value of his property
and effectuated a taking for which just compensation was required under
the Fifth Amendment.

By a 6-3 vote, the Supreme Court, in an opinion by Justice Scalia, held
that regulations that deny a property owner “all economically beneficial or
productive use of land” constitute a taking notwithstanding the public inter-
est advanced to justify the restraint. Justice Scalia cogently explained that the
total deprivation of economic use is the practical equivalent of physical ap-
propriation of land. Moreover, he expressed concern that regulations which
prevent economic use “carry with them a heightened risk that private prop-
erty is being pressed into some form of public service under the guise of mit-
igating serious public harm? The Court did recognize a narrow exception
to the rule that eliminating all economic use of land effectuates a taking. No
compensation would be required if the owner was barred from putting the
land to use by already existing common-law principles of property law or
nuisance. In separate dissenting opinions, Justices Harry A. Blackmun and
John Paul Stevens advanced a limited conception of property rights. They
argued that state legislatures have wide latitude to control land use and re-
jected any categorical rule that a regulation which renders land valueless is a
taking.

In one sense, the Lucas decision did not break any new doctrinal ground.
But the case nonetheless represents a watershed because the Supreme Court
applied for the first time its previously announced rule that the deprivation
of all economic use constituted a regulatory taking. The effect will likely be
to make it more difficult for government to ban any development of parcels
ofland without paying compensation. Most land use regulations do not have
the effect of denying all economic use. But environmental regulations, such
as wetlands restrictions, which require land to be left in natural state would
appear vulnerable. At the heart of the issue is whether the burden of achiev-



Property Rights in Modern Constitutional Thought / Ely | 121

ing environmental objectives should be shared by the general public or
placed upon individual property owners.

The Supreme Court has also taken other steps to safeguard the rights of
owners from regulatory abuse. In City of Monterey v. Del Monte Dunes at
Monterey, Ltd. (1999) the Court upheld an award of damages for a regula-
tory taking. It further ruled that a jury trial was appropriate for ascertaining
regulatory takings damages.

Notwithstanding this positive line of decisions, which demonstrates
some degree of continuing judicial solicitude for the rights of owners, the
Supreme Court has failed to fashion a coherent regulatory takings jurispru-
dence. The Court’s overall pattern of decisions in this area has been hesitant
and uncertain. Landowners confront both procedural and substantive hur-
dles in challenging the validity of land use regulations. The Court has cre-
ated a web of procedural barriers that make it difficult for owners to litigate
takings claims in federal court. By insisting that claimants first obtain a
“final decision” from a local government agency and seek compensation in
state court, the Supreme Court has, as a practical matter, closed the doors of
the federal courts to most takings cases. The inevitable delay and expense
discourage most landowners from resorting to the federal courts. To com-
pound this problem, in San Remo Hotel v. City and County of San Francisco
(2005) the Court ruled that, once a claimant’s takings case was adjudicated
in the state courts, he or she was precluded from relitigating the issue in the
federal courts. This means that most takings claimants will have no oppor-
tunity to have their case heard in a federal forum. No other important right
is singled out in this manner for such disdainful treatment.

Substantive rules also made it difficult for a regulatory takings claimant
to prevail. In Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Plan-
ning Agency (2002) the Supreme Court, by a vote of 6-3, determined that a
temporary moratorium on land development, even one depriving the owner
of all economic value for a number of years, was not a per se taking of prop-
erty requiring payment of just compensation. Instead, the Court ruled that
the temporary nature of the regulation was one element to be considered
under the multi-factor Penn Central balancing test. The dissenters main-
tained that the ban on development amounted to a taking of property. This
decision had the effect of limiting the protection afforded landowners under
the Lucas case.

The justices further narrowed the regulatory takings doctrine in Lingle
v. Chevron, U.S.A., Inc. (2005). Abandoning a previous formula that a land
use measure must “substantially advance legitimate state interests,” they
stressed that a regulatory takings claim should rest upon the severity of the
burden imposed on private property by government. The ineffectiveness or
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irrationality of legislation was deemed inappropriate as a regulatory takings
test.

Developments at the state level regarding regulatory takings also war-
rant mention. Although some state courts have given greater protection to
landowners, state courts generally have resisted enlarged regulatory takings
jurisprudence and have narrowly construed Supreme Court takings deci-
sions. State courts in California, an important jurisdiction in fashioning
land use regulations, have been especially hostile to regulatory takings
claims and have upheld highly intrusive land use controls. A few states, in-
cluding Florida and Texas, have enacted legislation designed to provide
compensation to landowners who experience a regulatory takings as de-
fined by statute.” In 2004 Oregon voters adopted an initiative providing,
with certain exceptions, that a property owner is entitled to compensation
when a public entity enforces a regulation that has the effect of reducing the
fair market value of their land.?

Takings of Other Property Interests

The significance of a reinvigorated takings clause is by no means confined to
land use. A wide variety of governmental polices have been challenged as
unconstitutional takings of property. At issue in Eastern Enterprises v. Apfel
(1998) was a congressional statute imposing a retroactive financial liability
on a former employer to bolster the solvency of a coal industry retirement
and health fund. A plurality of the Supreme Court found that the statute
amounted to an unconstitutional taking of property. Justice O’Connor,
speaking for the plurality, explained that when a legislative remedy “singles
out certain employers to bear a burden that is substantial in amount, based
on the employer’s conduct far in the past, and unrelated to any commitment
that the employers made or to any injury they caused, the governmental ac-
tion implicates fundamental principles of fairness underlying the Takings
Clause”” Concurring, Justice Kennedy agreed that the statute was unconsti-
tutional as applied to Eastern Enterprises, but concluded that the retroactive
effect of the act ran afoul of the due process clause. He reasoned that the reg-
ulatory takings doctrine should be confined to situations involving specific
property interests, not the imposition of a general obligation to make pay-
ments. The four dissenters argued that the provision was a valid exercise of
congressional authority under either the takings or due process clause.
Given the fragmented opinion in Eastern Enterprises, the significance of
the decision is uncertain. Nonetheless, it is noteworthy that the four justices
were prepared to invoke the regulatory takings doctrine in the context of a
general regulatory statute. Further, the decision suggests that the Court
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could profitably revisit the question of due process as a guarantee of eco-
nomic rights.®

In addition, takings jurisprudence has an important bearing on indus-
tries in which rates are set by government agencies rather than by the opera-
tion of the free market. The authority of the federal and state governments to
regulate charges has long been recognized, but the Supreme Court has in-
sisted that such imposed rates must be reasonable and provide for a fair re-
turn on investment. The justices have shown renewed interest in judicial re-
view of utility rate making under the takings clause. In Duquesne Light Co. v.
Barasch (1989) the justices emphasized that “the Constitution protects utili-
ties from being so limited to a charge for their property serving the public
which is so ‘unjust’ as to be confiscatory.”*!

Local rent control ordinances have long been a source of controversy be-
cause they clearly involve a compelled wealth transfer. In an attempt to hold
down the cost of rental housing, such measures fix rent payments and
thereby prevent landlords from leasing residential property at market prices.
It follows that rent control laws effectively require landlords to subsidize ten-
ants. Historically, however, courts have rarely taken a hard look at rent regu-
lations. The Supreme Court has upheld the general validity of rent ceilings
but insisted that the regulatory schemes must yield landlords a reasonable
return on investment. Applying this test, several state and lower federal
courts have struck down local rent controls as confiscatory in violation of
the takings clause. Moreover, several members of the current Supreme
Court seem disenchanted with rent control absent emergency housing con-
ditions and have suggested that ordinarily the marketplace should deter-
mine rents. Certainly the imposition of ever more onerous rent regulations,
such as tenant hardship provisions and restrictions on the demolition or
conversion of rental property, is bound to collide with the renewed judicial
sensitivity to the rights of property owners.

Significance of Takings Jurisprudence

The takings clause, of course, does not prevent governmental interference
with existing property relationships. Rather, the Fifth Amendment simply
requires that owners receive just compensation, defined as an equivalent, for
any property taken by government action. In an era of tight budgets and
widespread resistance to higher taxes, however, lawmakers are often
tempted to achieve public benefits by placing regulatory burdens on a rela-
tive handful of property owners instead of society as a whole through higher
taxes. Takings jurisprudence, therefore, has a potentially significant impact
on economic regulations and proposed social reforms. As a practical matter,
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reformist zeal tends to wither when taxpayers are called upon to pay for the
results. Consequently, many regulations of property will be jeopardized if
the Supreme Court mandates the payment of compensation.

Nonetheless, important libertarian considerations undergird the
Supreme Court’s fledgling moves to strengthen the rights of property own-
ers under the takings clause. In the first place, reinvigorated enforcement of
the just compensation requirement would enhance democratic accountabil-
ity. Governmental officials would be compelled to address directly the fi-
nancial implications of land use controls and social programs and not rely
on regulations as a politically attractive substitute for general taxation. Offi-
cials could use public revenue, for instance, to provide low-income housing
or to purchase beachfront property by eminent domain. This would afford
citizens an opportunity to debate the desirability of such policies and to de-
cide how much they are prepared to pay if property is taken to accomplish
them. Secondly, the takings clause, like the other provisions of the Bill of
Rights, was crafted to protect individual liberty by restricting the reach of
government power. As Chief Justice Rehnquist proclaimed: “We see no rea-
son why the Takings Clause of the Fifth Amendment, as much a part of the
Bill of Rights as the First Amendment or the Fourth Amendment, should be
relegated to the status of a poor relation”*? To the founding generation re-
spect for the rights of property owners reinforced the basic constitutional
design of limited government. Experience in the twentieth century amply
demonstrated that individual liberties do not flourish in nations where pri-
vate property is not recognized.*

Rehnquist Court and Property

The Supreme Court under the leadership of Chief Justice Rehnquist (1986—
2005) was more solicitous of the rights of property owners than at any time
since the pre-New Deal Court of the early 1930s.34 Rehnquist himself played
a pivotal role in the reinvigoration of the takings cause. He dissented in the
Penn Central case in 1978, and thereafter he regularly joined the majority
during the 1980s and 1990s in decisions invalidating restrictions on land
usage. Certainly the Rehnquist Court did much to restore property rights to
the constitutional agenda.

Still, the Rehnquist Court never fulfilled the hopes of property rights ad-
vocates for muscular takings jurisprudence. Several factors were at work to
limit the Court’s revival of property rights. Rehnquist was dedicated to fed-
eralism and state autonomy, and these values sometimes trumped his inter-
est in protecting property rights.* He was, for example, disinclined to ques-
tion the imposition of local rent controls, a controversial practice which has
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been challenged as a taking of property.’® Further, despite its conservative
reputation, the Rehnquist Court never had a consistent majority willing to
uphold property rights of individuals in the face of governmental controls.
By 2002 the Court, over dissents by Rehnquist, had begun to reject takings
claims. This trend was solidified during the 2004-2005 term, Rehnquist’s
last, when the Court in a series of decisions sustained governmental power
over property owners. Rehnquist found himself dissenting in Kelo, the most
visible of these cases. The majority of the Rehnquist Court was unable to
break free of statist thinking about property emanating from the New Deal.
The overall record of the Rehnquist Court on property rights was mixed.”

Conclusion

Despite the renewed judicial interest in economic liberty, the place of prop-
erty rights in modern constitutional thought remains uncertain. The mod-
ern welfare state rests on the assumption that redistribution of resources is
an appropriate governmental function. The current Supreme Court, per-
haps fearful of igniting a political firestorm, has shown no inclination to
challenge any major national economic regulations. Moreover, courts con-
tinue to uphold most land use regulations. Yet it is difficult to reconcile un-
fettered legislative control of private property with either the language of the
Constitution or the course of constitutional history.

Indeed, the Constitution and the Bill of Rights affirmed the central place
of property ownership in American history. In defending the rights of prop-
erty owners, courts have reflected not only the views of the framers but also
values deeply embedded in the political culture. Questioning the fashionable
dichotomy between personal and economic liberty, Justice Scalia observed:
“Few of us, I suspect, would have much difficulty choosing between the right
to own property and the right to receive a Miranda warning.”*

Events in eastern Europe during the late twentieth century vividly un-
derscored the historic tie between property ownership and personal liberty.
Realizing that private property tends to diffuse political power, the newly in-
dependent nations of eastern Europe have taken steps to restore private
ownership and to privatize segments of industry. Fortunately for Americans,
the framers of our Constitution and Bill of Rights understood the vital role
of property rights more than two hundred years ago.
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Reversing the Revolution

Rights of the Accused in
a Conservative Age

DAVID J. BODENHAMER

In 1987 and 1988 the little-known Office of Legal Policy in the Department
of Justice released eight reports on criminal procedure. Under the series title
“Truth in Criminal Justice,” the papers addressed an assortment of constitu-
tional issues, from pretrial interrogation to habeas corpus to inferences from
silence. The reports, wrote the assistant attorney general for legal policy,
challenged “a judicially created system of restrictions of law enforcement
that has emerged since the 1960s” and sought a return to “the ideal of crimi-
nal investigation and adjudication as a serious search for truth.™

The series clearly reflected the Reagan administration’s position that lib-
eral judges had unduly bridled policemen and prosecutors in combating
crime, at grave cost to public safety. According to this view, the Warren
Court in the 1960s had abandoned the discovery of truth, the traditional
goal of American criminal procedure, in a misguided and unjustified ex-
pansion of defendants’ rights. These rights enabled criminals to escape pun-
ishment—and worse, to continue a life of crime—not through a trial deter-
mination of guilt or innocence but rather on some technicality that bore
little relationship to what actually happened. As Attorney General Edwin
Meese argued in his preface to each report, “Over the past thirty years...a
variety of new rules have emerged that impede the discovery of reliable evi-
dence at the investigative stages . . . and that require the concealment of rele-
vant facts at trial” The law needed reform, he proclaimed; above all else,
“criminal justice . . . must be devoted to discovering the truth.

To achieve this end, the reports called for the reversal of landmark deci-
sions from the 1960s. Few important cases escaped condemnation: Mapp v.
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Ohio (1961), Massiah v. United States (1964), and Miranda v. Arizona (1966),
among others, introduced extra-constitutional, judicially created rules that
impeded effective law enforcement. These decisions and others from the
Warren Court, the reports claimed, unfairly burdened criminal investiga-
tion, allowed an explosive rise in the crime rate, and diminished the impor-
tance of the criminal trial, traditionally the testing ground for competing
claims of truth. Order would be restored and the trial regain its central role
in American jurisprudence when police and prosecutors had the freedom to
present evidence of guilt or innocence. Convicting the guilty, after all, was
the primary mission of the criminal justice system. Only the punishment
and prevention of crime vindicated the innocent individual’s right to secu-
rity. But “[i]f truth cannot be discovered and acted upon, the system can
only fail in its basic mission.”

This criticism of the 1960s due process revolution was not new to the
politics of the 1980s. Richard Nixon made “law and order” a major theme of
his 1968 presidential campaign, proclaiming that the Warren Court let
“guilty men walk free from hundreds of courtrooms.” His first appointment
to the Supreme Court, the new chief justice, Warren Burger, shared Nixon’s
view: while still on the appellant bench, he wrote that the Court’s actions
made guilt or innocence “irrelevant in the criminal trial as we flounder in a
morass of artificial rules poorly conceived and often impossible of applica-
tion* Election after election saw politicians trot out variations of this theme,
often with great success. The criticism remained politically potent during
the Reagan-Bush years—witness the infamous Willie Horton commercial in
1988—because it appeared to explain the dramatic increase in violent crimes,
especially by black males.

Yet throughout much of the 1970s and 1980s the Warren Court reforms
remained essentially intact. The Burger Court, with a more conservative
cast, refused to extend the due process revolution and even trimmed some
newfound rights, but it did not repudiate the earlier Court’s legacy. Even the
Rehnquist Court followed suit initially, despite the new chief justice’s view
that the Warren Court had erred often by deciding cases without constitu-
tional justification.

In the 1990s the Court switched direction. Bolstered by the retirement
of William Brennan, a liberal holdover from the Warren era and a strong
intellectual force on the bench, the Court signaled a reversal on issues of
defendants’ rights. The new conservative majority abandoned several prece-
dents, some established only a few years earlier. More significant was a dif-
ferent tone to the Court’s opinions, a determination to ensure that the rights
of the accused did not prevent successful prosecution of guilty suspects.
Perhaps more by circumstance than design, the Court’s shift paralleled the
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recommendations of the Department of Justice. After two decades of con-
servative electoral success, constitutional law finally merged with political
opinion.

But what of this change in course? The politics are clear, but what about
the interpretation of the past upon which it rests? The Warren Court’s deci-
sions on criminal procedure were not as revolutionary, as far-reaching, or
even as consequential as critics have maintained. This conclusion is less true
for the Rehnquist Court. An emphasis on convicting the guilty, for example,
departs significantly from legal traditions that far predate the Warren Court,
and a belief that protection of formal trial procedures best ensures justice is
at odds with American experience. To understand why the counterrevolu-
tion may be more radical than the revolution itself, it is first necessary to re-
call the past.

Prelude to a Revolution

From the beginning of the nation, the states, not the central government,
were primarily responsible for the integrity of criminal due process. State
constitutions and state courts defined and protected the rights of the ac-
cused. The Bill of Rights applied only to federal trials. Even the passage of the
Fourteenth Amendment, with its language suggesting national oversight of
due process, did not change this division of responsibility. Well into the twen-
tieth century the Supreme Court adhered to the position first announced in
Hurtado v. California (1884), that the Fourteenth Amendment did not bind
the states to the procedural guarantees of the federal Constitution. Most
rights belonging to Americans were attributes of state citizenship and thus
were not subject to national regulation or control. Criminal due process re-
ferred only to the procedures employed by the state. If criminal prosecutions
followed the process required by state law, then the result by definition was
justice.

Few people found the lack of national supervision troublesome, at least
not if they were part of the white majority, because Americans believed they
shared a common set of legal values, institutions, and procedures. Chief
among them was a commitment to due process of law, which in ideal form
pledged procedural fairness in all actions from indictment to trial and pun-
ishment. Underlying this notion of fairness was a belief expressed through
centuries of Anglo-American experience that the primary purpose of crim-
inal justice was to protect the innocent, not to convict the guilty. The mid-
fifteenth-century English maxim remained a guide for nineteenth-century
Americans: it was better for twenty guilty persons to escape punishment
than for one person to suffer wrongly.®
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Even as Americans celebrated their commitment to due process, crimi-
nal justice was taking new and different shape. The grand jury came under
sharp attack in the mid-nineteenth century, and by the 1880s almost twenty
states, mostly western, allowed the prosecutor to charge a person directly
rather than through the traditional indictment. Newly created police de-
partments shifted the focus of law enforcement from reacting to citizen
complaints to detecting crime by patrols and investigations. But it was the
trial, long the centerpiece of the criminal process, which experienced the
most dramatic challenge. Not only did bench trial, or trial by the judge
alone, begin to rival jury trial in several jurisdictions as an acceptable means
of trying a case, most defendants avoided trial altogether by pleading guilty
in exchange for less severe punishment.®

Plea bargaining changed the face of American justice. It made efficient
prosecution and conviction of the guilty, not protection of the innocent, the
primary goal of the legal system. There were informal, subterranean, and
highly particularistic standards for fixing guilt and innocence: confessions
became the desired end, and police interrogations the preferred means for
obtaining them. State supreme courts often protested: plea bargaining was a
perversion of due process; it represented the sale of justice; and its secrecy
mocked the pledge of neutral justice in a public trial. Other critics charac-
terized plea bargaining as an auction, and legal scholars denounced it as a li-
cense to violate the law. But the practice continued. Public concerns about
order, especially in the face of rapid urbanization and a flood of immigration
from eastern Europe and Asia, made the control of crime paramount.

These changes led to dissatisfaction during the first decades of the twen-
tieth century with the traditional policy of no federal oversight in matters of
criminal justice. Increasingly, events pressured the Supreme Court to extend
the protection of the Bill of Rights to criminal defendants under the Four-
teenth Amendment, just as it had begun to do for the rights of free speech
and free press, as well as property rights. The Red Scare following World
War I demonstrated the need as states failed to protect even the most basic
rights of defendants, especially those belonging to ethnic and racial minori-
ties. During the 1920s and 1930s, studies of criminal justice, including a
major national investigation by the Wickersham Commission, revealed the
open contempt many police departments held for the rights guaranteed by
state and federal constitutions. And the wholesale lynching of blacks in the
South finally became a national disgrace.

By the 1930s numerous organizations, notably the American Civil Liber-
ties Union and the National Association for the Advancement of Colored
People, pressed for nationalization of the Bill of Rights. In 1932, they scored
an initial success. Powell v. Alabama, the famous Scottsboro case, established
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that the due process clause of the Fourteenth Amendment guaranteed the as-
sistance of counsel to defendants charged with capital crimes in state courts.
Even so, the Supreme Court continued to resist attempts to incorporate the
protections of the Fourth, Fifth, Sixth, and Eighth Amendments into a na-
tional standard. The Fourteenth Amendment, the justices held in Palko v.
Connecticut (1937), imposed on the states only rights essential to a “scheme
of ordered liberty”” In criminal matters the assurance of fair trial alone was
fundamental to liberty. States could employ widely different procedures
without violating due process. Not even trial by jury was essential to fair-
ness, even though the founding fathers had deemed it the bulwark of their
liberties.

From the 1930s through the 1950s the Supreme Court grappled with the
meaning of the phrase “due process of law.” The fair-trial test meant that the
Court would decide case by case which rights of the accused enjoyed consti-
tutional protection. It also suggested that the values and attitudes of individ-
ual judges would determine which state procedures created such hardships
or so shocked the conscience that they denied fair treatment. Still, the test
provided a method for extending the Bill of Rights to the states, and the cat-
alogue of nationalized rights—provisions of the Bill of Rights binding on the
states—grew extensively by the end of the three decades, especially given the
previous absence of such guarantees, although the list pales when compared
to current practice. Fundamental rights included limited protection against
illegal searches and seizures (Fourth Amendment) and coerced confessions
(Fifth); public trial, impartial jury, and counsel (Sixth); and protection
against cruel and unusual punishments (Eighth). Even so, the interpretation
of these rights was not as far-reaching as later Courts would find, and some
rights—double jeopardy, protections against self-incrimination, and jury
trial, among others—remained totally under state control.

The Court’s continued reliance on the fair-trial test, although maintain-
ing a theoretical line between state and federal power, led to much confusion
regarding which criminal procedures were acceptable. Some state practices
it permitted, others it rejected, but no clear standard emerged to guide law
enforcement. Continued adherence to the test increasingly exposed the
Court to charges that defendants’ rights depended on judicial caprice. To
pursue such an ad hoc approach, Chief Justice Earl Warren cautioned in
1957, “is to build on shifting sands.”® It was also at odds with the Court’s de-
cisions on First Amendment freedoms. These rights applied fully and iden-
tically to central and state governments alike under the due process clause of
the Fourteenth Amendment. Why should not the same standard govern the
rights of the accused? Palko v. Connecticut, progenitor of the fair-trial doc-
trine, Justice Brennan reminded his colleagues, contained no “license to the
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judiciary to administer a watered-down subjective version of the individual
guarantees of the Bill of Rights

By the late 1950s four justices—Warren, Black, Douglas, and Brennan—
were ready to abandon the fair-trial approach to the Fourteenth Amend-
ment. The 1960s witnessed their triumph. Too much had changed nationally
to continue an interpretation that defined rights in terms of state bound-
aries. State prosecutors and local police alike had grown weary of a tribunal
in distant Washington deciding long after trial that state practices violated
the Constitution. Law schools and bar associations desired more uniform
rules. Commentators and legal scholars also questioned why Amendments
Four, Five, Six, and Eight were not as fundamental as freedom of speech and
press.

In a nation where interstate highways collapsed distances and chain
stores erased a sense of place, it was only a matter of time before national
standards replaced local practice. For criminal law the shift came in a rush of
Supreme Court decisions in the 1960s. In what was termed the “due process
revolution,” the Bill of Rights became a national code of criminal procedure.
Suddenly, rights of criminal defendants became more real, more immediate,
and, for many people, more threatening.

Nationalizing the Rights of the Accused

Between 1961 and 1969 the Supreme Court accomplished what previous
Courts had stoutly resisted: it applied virtually all of the procedural guaran-
tees of the Bill of Rights to the states’ administration of criminal justice.
Adopting the strategy of selective incorporation, the justices explicitly de-
fined the Fourteenth Amendment phrase “due process of law” to include
most of the rights outlined in the Fourth, Fifth, and Sixth Amendments. The
result was a nationalized Bill of Rights that dimmed the local character of
justice by applying the same restraints to all criminal proceedings, both state
and federal. The majority justices did not seek to diminish states’ rights; they
desired instead to elevate subminimal state practices to a higher national
standard. But in the process the Court reshaped the nature of federalism it-
self.

Leading the due process revolution was an unlikely figure: Chief Justice
Earl Warren. He was a former California district prosecutor, attorney gen-
eral, and governor whose pre-Court reputation was of a crusader against
corruption and for vigorous law enforcement. Warren’s reputation took a
sharp turn as chief justice, in large measure because he brought a different
style and philosophy to the Court. His long-standing belief in active govern-
ment challenged the majority justices’ embrace of judicial restraint, which
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included deference for legislative actions, respect for federalism and the di-
versity of state practice, and reliance upon neutral decision-making based
on narrow case facts rather than broad constitutional interpretation. Warren
specifically dismissed as “fantasy” the notion that judges can be impartial.
“As defender of the Constitution,” he wrote, “the Court cannot be neutral.”*
More important, Court decisions must reach the right result, a condition de-
fined by ethics, not legal procedures. And finally, the Court’s role was to
champion the individual, especially those citizens without a meaningful po-
litical voice.

By the 1960s the Court was ready to follow the chief justice’s lead. Equal-
ity joined individualism in the pantheon of modern liberal values. Liberty,
long defined as the restraint of power, now required positive governmental
action. Individual freedom rested upon the protection and extension to all
citizens of the fundamental guarantees found in the Bill of Rights and the
Fourteenth Amendment. In its emphasis on equality and national standards,
the Court was not alone. Liberalism experienced resurgence under the pres-
idencies of Kennedy and Johnson, and the rhetoric of civil rights and social
justice framed the agenda of the ascendant Democratic Party. So for most of
the decade, the justices drew support from a liberal political coalition that
preached a similar message.

Popular myth has it that the Court’s decisions on criminal justice were
highly controversial and came only through the determined efforts of a bare
majority of judges. This view distorts what actually happened. Take, for ex-
ample, Gideon v. Wainwright (1963), which declared that the Sixth Amend-
ment right to counsel applied to the states under the due process clause of
the Fourteenth Amendment and that states had to provide a lawyer for
felony defendants too poor to hire one. The decision was unanimous, even
though it reversed a 1942 precedent (Betts v. Brady) allowing a state to refuse
such assistance in noncapital cases unless its refusal denied the defendant a
fair trial. More striking was the fact that twenty-three states filed amicus cu-
riae, or friend of the court, briefs asking the Court to mandate the assistance
of counsel in serious criminal cases. The Court’s previous deference to the
states, the briefs charged, had resulted only in “confusion and contradic-
tions” that failed totally “as a beacon to guide trial judges™!

Other decisions affecting the conduct of state trials also met general ac-
ceptance, even when the justices divided narrowly. For example, the Court
decided in Malloy v. Hogan (1964) that the privilege against self-incrimina-
tion was part of the due process clause of the Fourteenth Amendment. And
the next year, 1965, in Pointer v. Texas, the Court ruled that the Sixth Amend-
ment right of an accused to confront a witness against him was a fundamen-
tal right which the Fourteenth Amendment required of all states. Neither
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case occasioned much public comment, certainly not the storm of protests
often depicted by opponents of the decisions.

In truth, there was never much objection to the Warren Court’s restraints
on state trial practices. News coverage of the landmark decisions was lim-
ited; few columnists discussed the changes. Most people undoubtedly viewed
the trial as the centerpiece of American justice, especially when placed in
contrast to totalitarian practices during the height of the Cold War, even
though few cases actually went to trial. At least for trial rights they con-
curred with Justice Arthur Goldberg’s opinion in Pointer that states had no
“power to experiment with the fundamental liberties of the people” Diver-
sity here denied equal justice.

Pre-trial rights were a wholly different matter. The Court discovered
early that any challenge of state police practices would be highly controver-
sial. In Mapp v. Ohio (1961) the liberal justices narrowly, 5-4, applied the
federal exclusionary rule to the states. Even though the case facts revealed a
blatant disregard of search-and-seizure guarantees, the Ohio Supreme Court
had upheld the state law permitting the use of illegally seized evidence to
convict Dollree Mapp of possession of obscene material. The Supreme
Court disagreed. One of its earlier decisions, Wolf v. Colorado (1948), had
extended the Fourth Amendment to the states but without the federal rule of
procedure that required the exclusion of any evidence gained in violation of
the amendment’s guarantees. Now with the amendment’s protection went
the means to enforce it: the exclusionary rule. “To hold otherwise,” Justice
Tom Clark reasoned, “is to grant the right but in reality withhold its privilege
and enjoyment.”*2

Clark, a former U.S. attorney general, did not believe the decision would
impede law enforcement—although, he argued, the Constitution demanded
it regardless—but critics of Mapp concluded otherwise. They condemned
the Court as unrealistic: policemen engaged in dangerous work that often
required quick action; failure to follow the correct procedures should not
nullify the evidence of crime, especially when state law and state courts often
permitted the introduction of tainted evidence. Indeed, Mapp undermined
state ability to maintain order, opponents argued, by breaching the federal
principle that left criminal matters to state control. The majority justices had
overreached their authority and fashioned their decision not on constitu-
tional precedent but on their sense of a right result.

These criticism surfaced with more force a few years later when the
Court extended the right of counsel to the pre-trial stages of criminal pro-
cess, first in Massiah v. United States (1964) and then in Escobedo v. Illinois
(1965) and Miranda v. Arizona (1966). The justices concluded that Fifth
Amendment guarantees against self-incrimination and coerced confessions
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and the Sixth Amendment’s right to counsel were meaningless unless ap-
plied to a police investigation at the point where it focused directly on an in-
dividual suspected of crime. Any information gained illegally by denying
these protections was not admissible at trial. Significantly, the decisions af-
firmed and extended the precedents of earlier Courts, stretching back at least
to 1945, that automatically overturned convictions achieved through co-
erced or involuntary confessions, even if the confessions were true and the
guilty defendant went free as a result.’® But for opponents of the decisions the
Court had departed dramatically from past practice, impeding the investiga-
tion of crime and jeopardizing public safety.

Miranda was by far the most controversial decision, the one still cited as
the premier example of a Court gone wrong. Chief Justice Warren’s opinion
extending the Fifth Amendment protection against self-incrimination to
suspects under police interrogation exemplified his ethically based, result-
oriented jurisprudence. The opinion first detailed the unfair and forbidding
nature of police interrogations. Police manuals and statements by law en-
forcement officers revealed that beatings, intimidation, psychological pres-
sure, false statements, and denial of food and sleep were standard techniques
used to secure the suspect’s confession. For Warren, these tactics suggested
that “the interrogation environment [existed] . . . for no other purpose than
to subjugate the individual to the will of the examiner”!* Ethics alone made
reprehensible any practice that tricked or cajoled suspects from exercising
their constitutional rights, leaving them isolated and vulnerable. But such
police tactics also violated the Fifth Amendment protection against self-in-
crimination.

The longest part of the opinion was a detailed code of police conduct.
The new rules quickly became familiar to anyone who watched television
crime dramas: the suspect must be informed of the right to remain silent;
that anything he says can be used against him; that he has the right to have
counsel present during questioning; that if he cannot afford an attorney, the
court will appoint a lawyer to represent him. These privileges took effect
from the first instance of police interrogation while the suspect was “in
custody at the station or deprived of his freedom in a significant way” And
the rights could be waived only “knowingly and intelligently,” a condition
presumed not to exist if lengthy questioning preceded the required warn-
ings.”

Warren’s language vividly portrayed the unequal relationship between
interrogator and suspect, an imbalance that the chief justice believed did not
belong in a democratic society. “The prosecutor under our system,” he com-
mented later, “is not paid to convict people [but to] protect the rights of peo-
ple...and to see that when there is a violation of the law, it is vindicated by
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trial and prosecution under fair judicial standards'® The presence of a law-
yer and a protected right of silence created a more equal situation for the ac-
cused; thus, these conditions were essential to the constitutional conception
of a fair trial.

Police officers, prosecutors, commentators, and politicians were quick to
denounce the Miranda warnings. They charged that recent Court decisions
had “handcuffed” police efforts to fight crime. This claim found a receptive
audience among a majority of the general public worried about rising crime
rates, urban riots, racial conflict, and the counterculture’s challenge to mid-
dle-class values. The belief that the pre-trial reforms threatened public safety
even acquired a certain legitimacy from members of the Supreme Court it-
self. “[I]n some unknown number of cases,” Justice Byron White warned in
his dissent from the Miranda decision, “the Court’s rule will return a killer, a
rapist or other criminal to the streets . . . to repeat his crime whenever it
pleases him."’

These alarms were exaggerated. Numerous studies have since demon-
strated that the decision, like the ones in Mapp and Massiah, did not restrain
the police unduly and, in fact, had little effect on the disposition of most
cases. Access to an attorney, usually an overworked and underpaid public
defender, may have smoothed negotiations between suspect and prosecutor,
but it did not lessen the percentage of cases resolved by plea bargains, nor
did it result in lengthy delays, greater bureaucracy, or more dismissals of
guilty suspects.

Even as a matter of law, Miranda was not as revolutionary as critics
claimed. The Supreme Court from the 1930s had held that voluntariness of
a confession was essential for its acceptance as evidence, and since 1945 it
automatically reversed convictions based on involuntary confessions, re-
gardless of whether or not the confession was true. There were various terms
used to describe the voluntariness test: “free will” and “unconstrained
choice” signified a voluntary confession; “breaking the will” and “overbear-
ing the mind,” an involuntary one. But, as Justice John Marshall Harlan
noted in his dissent in Miranda, the Court’s gauge for determining whether
or not a confession was voluntary had been steadily changing, usually in the
direction of restricting admissibility.'® Miranda scuttled this case-by-case
determination. It established uniform rules of procedure and, equally im-
portant, accepted as constitutional any confessions gained under these rules.

Although controversial, the reforms in pre-trial procedures gradually
brought needed improvements in police practices. Police procedures came
more fully into public view, resulting in heightened awareness of official
misconduct and greater expectations of professionalism. In response, many
police departments raised standards for employment, adopted performance
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guidelines, and improved training and supervision. The Court’s actions had
begun to bear fruit, much in the manner desired by the majority who be-
lieved that hard work and respect for the law, not deception or lawbreaking,
were the requirements of effective law enforcement.

The Court, ever aware of public criticism, made concessions to secure
more widespread acceptance of its rulings. Most important was the decision
not to apply new rulings retroactively. The justices acknowledged that this
course denied equal justice to prisoners convicted under abandoned proce-
dures, but they admitted candidly that wholesale release of prisoners was
politically unacceptable. Another concession was the adoption of a “harm-
less error” test to determine the impact of an unconstitutional act at trial:
constitutional errors would not void convictions if “beyond a reasonable
doubt that error did not contribute to the verdict obtained.”® The Court also
hesitated to restrict the police unduly. It held in 1966, the same year as Mi-
randa, that the government’s use of decoys, undercover agents, and paid in-
formants was not necessarily unconstitutional. The justices further ap-
proved the admissibility of evidence secured by wiretaps and sustained the
right of police “in hot pursuit” to search a house and seize incriminating ev-
idence without a warrant. Even Miranda itself represented a compromise re-
sponse to concerns that the earlier Escobedo decision required the presence
of counsel during the preliminary stages of a police inquiry, before the in-
vestigation centered on a suspect in custody.

These moderating decisions failed to quiet the Courts critics, but
mounting pressure did not deter the justices from making further reforms in
state criminal procedures. In re Gault extended certain due process require-
ments to juvenile courts. Several important cases incorporated the remain-
ing Sixth Amendment guarantees—specifically, the rights to compulsory
process, speedy trial, and trial by jury—into the due process clause of the
Fourteenth Amendment as new restraints on state criminal process. The
Court continued to insist that poverty should be no impediment to justice
by requiring that the state furnish transcripts to indigent defendants. And it
strengthened its long-established position that confessions be truly volun-
tary. Much more controversial were the continuing reforms of pre-trial pro-
cedures. In 1967 several search-and-seizure decisions especially brought
further protest from “law and order” advocates who accused the Court of
coddling criminals, a charge that gained momentum during the 1968 elec-
tion when two presidential candidates—Richard Nixon and George Wal-
lace—made it a major theme in their campaigns.

Such cases, whether controversial or not, departed sharply from the
decades-old tradition that defined criminal justice as a local responsibility.
Each decision underscored the dramatically changed relationship between
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the federal Bill of Rights and the state’s authority to establish criminal proce-
dures. Earlier Courts had accepted state experimentation with any part of
due process unless the justices considered it essential to a scheme of ordered
liberty. This standard permitted states to define fairness in a variety of ways,
and these definitions may or may not have included the guarantees of the
federal amendments. But the Warren Court concluded that rights of the ac-
cused were rights of American citizenship.

Throughout the 1960s the justices repeatedly rejected theory and diver-
sity in favor of history and uniformity, a point emphasized, fittingly, in their
reversal of Palko v. Connecticut, the landmark case that had justified state ex-
perimentation with criminal procedures. Writing for the majority in Benton
v. Maryland at the end of the decade, Justice Thurgood Marshall noted that
recent cases had thoroughly rejected the premise in Palko that a denial of
fundamental fairness rested on the total circumstances of a criminal pro-
ceeding, not simply one element of it. Once the Court decides a particular
guarantee is fundamental to American justice, he continued, then failure to
honor that safeguard is a denial of due process. Equally important, these es-
sential protections applied uniformly to all jurisdictions. Here, then, was the
core of the due process revolution: rights of the accused did not vary from
state to state; they were truly national rights.

Slowing the Revolution

By 1969 the Court’s transformation of criminal procedure was at its end.
Neither popular nor political opinion supported further reform. The previ-
ous year, stung by rioting in American cities and pressured to curb a recent
sharp upturn in crime and violence, Congress had responded by passing the
Omnibus Crime Control and Safe Streets Act, the most extensive anti-crime
legislation in American history. The measure contained a number of provi-
sions designed to reverse recent Court decisions, especially the Miranda
rule. And now there was a new chief justice, Warren Burger, who had been
appointed by Richard Nixon to redeem his campaign pledge to restore a
conservative cast to the Supreme Court.

Contrary to expectations, there was no counterrevolution in the law
governing defendants’ rights, even after three conservative appointees re-
placed Warren Court justices. Upon Burger’s retirement in 1986, the major
criminal procedure decisions of the Warren Court remained intact. The last-
ing influence of the due process reforms owed little to the chief justice, who
did not share his predecessor’s concern with rights of the accused. Indeed, he
had often attacked the Court’s decisions while on the appellate bench. His
announced goal was to shift the burden of reform to the state legislatures.
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“To try to create or substantially change civil or criminal procedure by judi-
cial decision,” he argued, “is the worst possible way to do it?

The Burger Court did not renounce the due process revolution, but the
justices were more tolerant of police behavior and less receptive to further
expansion of rights of criminal defendants. Symbolic of the change was the
Court’s interpretation of the Fourth Amendment’s requirement that search
warrants be based upon probable cause. Previous decisions had challenged
the validity of a warrant issued on the basis of rumors or even an anonymous
informants tip, yet in United States v. Harris (1971) a divided Court held that
a suspect’s reputation alone was sufficient to support a warrant application.
Writing for the majority, Chief Justice Burger denounced “mere hypertech-
nicality” in warrant affidavits and urged a return to more practical consider-
ations in actions against criminals.?! Elsewhere in the same term Burger was
equally blunt. Writing for the minority in a decision that accepted the right
of defendants to sue the federal government for damages following an illegal
search, the chief justice characterized the exclusionary rule as a “a mechani-
cally inflexible response.” Without a clear demonstration of the rule’s effec-
tiveness, he argued, it should be abandoned: the cost to society—“the release
of countless guilty criminals”—was too high.?

Subsequent cases confirmed the new direction. Not only did the Court
lower the threshold requirements for a valid search, thus permitting police
greater latitude, it redefined the exclusionary rule. Framers of the exclusion-
ary rule, first announced in 1914, may have expected it to influence police
behavior, but the principle itself, they believed, was part of the Fourth
Amendment. Not so, concluded the Court in 1974 in United States v. Calan-
dra. In ruling that grand jury witnesses may not refuse to answer questions
based on evidence acquired in unlawful searches, the Court characterized
the exclusionary rule as a “judicially created remedy designed to safeguard
Fourth Amendment rights generally through its deterrent effect” It was not
a “personal constitutional right,” and its use presented “a question, not of
rights but of remedies”—one that should be answered by weighing the costs
of the rule against its benefits.?

This new cost-benefit analysis led ultimately to a good-faith exception to
the exclusionary rule, announced in United States v. Leon (1984): evidence
produced by an officer’s reasonable or good-faith reliance on the validity of
a warrant was admissible in court, even if the warrant later proved defective.
The good-faith exception rested explicitly on a balancing of the costs and
benefits involved: using evidence captured innocently under a defective
warrant exacted a small price from Fourth Amendment protection when
compared to the substantial cost society would bear if an otherwise guilty
defendant went free. Left unanswered were questions of whether the excep-
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tion was necessary and whether it was even possible to calculate costs and
benefits in any meaningful way. Opponents of the decision argued the ex-
ception was not necessary; since Mapp, evidence had been excluded or pros-
ecutions dropped in fewer than 2 percent of all cases. Strict adherence to the
exclusionary rule had resulted in better police work. If the good-faith excep-
tion invited a more casual approach to law enforcement, they feared, the
Fourth Amendment would once again become a meaningless guarantee.

In most other areas of criminal procedure, the Court maintained but did
little to advance the rights of the accused extended during the Warren era.
Arguing that the law requires only a fair trial, not a perfect one, the Court
upheld a conviction even though the police, when giving the required Mi-
randa warnings, neglected to tell the defendant of his right to appointed
counsel if he could not afford one. It also allowed admissions secured with-
out the required warnings to be used to impeach the defendant’s credibility,
though not to obtain his conviction, if he took the stand in his own behalf. In
Sixth Amendment cases the Court guaranteed the right to counsel in all tri-
als that could result in imprisonment; but following the lead of Congress in
the Crime Control Act of 1968, it refused to grant the protection to unin-
dicted suspects in a police lineup. Similarly, the justices extended the guar-
antee of a jury trial to include all petty misdemeanors punishable by impris-
onment for six months or longer, yet they allowed states to experiment with
the size of juries and accepted 10-2 and 9-3 verdicts in non-capital cases.?

Reversing the Revolution

The Burger Court slowed—and, in some areas, halted—the rights revolution
of the 1960s, but its successes did little to dampen the political demand for
law and order. Restricting rights of the accused was the flip side of slogans to
support law enforcement. Crime rates remained distressingly high, and
many Americans accepted the view advanced by President Ronald Reagan,
elected in part on a pledge to make crime a major domestic policy issue, that
the balance between safety and rights had become dangerously skewed. The
exclusionary rule especially was a major target. The Attorney General’s Task
Force on Violent Crime issued a report in 1982 that labeled its cost as “unac-
ceptably high,” and numerous efforts were made throughout the first Reagan
administration to restrict or abandon the rule by statute.?” In this climate,
the appointment of William Rehnquist as chief justice in 1986 promised a
continued effort to reverse the Warren Court’s revolution.

Rehnquist had long signaled his discontent with the Warren Court re-
forms. In confirmation hearings upon his appointment as associate justice
in 1971, he asserted that the personal philosophy of some of justices, not a
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fair reading of the Constitution, had perversely influenced the Court, caus-
ing it to move “too far toward the accused”? The proper interpretation of
the Constitution rested on principles of strict construction, judicial re-
straint, and federalism that he found lacking in Warren Court jurispru-
dence. Nothing in the Constitution, he wrote in 1977, made the Court “a
council of revision.”” He praised the Burger Court for “calling a halt to the
sweeping rulings” of the 1960s court, although he viewed the reversal as in-
complete.?® This attitude led Ronald Reagan, who for years had denounced
the Warren Court’s “liberal excesses,” to nominate Rehnquist, one of the
court’s most conservative members, to the post of chief justice.

Initially, the Rehnquist Court followed its predecessor’s lead in cases in-
volving rights of the accused, yet the new chief was only partly successful in
leading his colleagues to complete the conservative shift, for at least two rea-
sons. Frequent changes in membership slowed efforts to shape a solid ma-
jority in favor of a new stance toward rights of the accused, but Rehnquist
also adopted a leadership style that emphasized persuasion by written opin-
ions rather than the give-and-take of the judicial conference or one-on-one
exchanges with colleagues, strategies often used to fashion majorities. What-
ever desire the chief justice had to reverse the Warren Court’s jurisprudence
of rights was never strong enough to overcome his preference for logic over
politics as the means of achieving this goal.

In what some scholars have called the “First Rehnquist Court,”® roughly
from 1986 to 1994, the Court declined to extend defendants’ rights and in-
sisted on balancing individual protections with the need for effective law en-
forcement, but it did not reverse Warren Court decisions despite what ap-
peared to be a conservative majority. Law officers gained greater latitude in
applying the Miranda rules when, in Colorado v. Connelly (1986), the Court
adopted a less strict standard to determine the voluntariness of a confes-
sion.* Strengthening the ability of the police to fight crime was also the re-
sult in United States v. Salerno (1987), upholding the Bail Reform Act of
1984, which allowed the government to deny bail if release of a defendant
would endanger lives or property. Even though an apparent departure from
the presumption of innocence, the law itself provided numerous procedural
safeguards, including representation of counsel. These protections, the jus-
tices concluded, provided a reasonable balance between the rights of the ac-
cused and the need for public safety.

This incremental rebalancing of societal and individual interests gave
way to a more comprehensive reassessment of rights of the accused during
the 1990 term. For over two decades politicians’ demands for a law-and-
order judiciary had reaped electoral windfalls, but not until the appointment
of three conservative justices—Kennedy, Scalia, and Souter—did politics
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and constitutional law join so conclusively.*! Suddenly the calculus of deci-
sion-making had changed, and it emboldened the new conservative major-
ity to challenge Warren Court precedents.

The Fourth Amendment was one of the battlegrounds for this new judi-
cial approach. Rehnquist had long signaled his dissatisfaction with Warren
Court precedents, beginning with Mapp v. Ohio; he especially opposed the
exclusionary rule, which he once characterized as a “judicially created rem-
edy rather than a personal constitutional right”’*? His position was similar to
that of the four justices who dissented in Mapp: excluding relevant evidence
from an illegal search gave the defendant an undeserved windfall and ham-
pered police. What this stance ignored was evidence based on pre-1961
practice that without the penalty police would ignore the constitutional pro-
hibition.

The Rehnquist Court addressed the rule first in two decisions extending
the good-faith exception established in Leon. In Illinois v. Krull (1987),% po-
lice had relied upon a state law authorizing the search, but the statute was
later declared unconstitutional. The 5-4 majority extended the good-faith
exception to this circumstance, arguing that the rule was aimed against po-
lice misconduct, not legislators whose actions would not be deterred by ex-
clusion of illegally seized evidence. Eight years later, in Arizona v. Evans
(1995),% the Court applied the same logic to a search conducted upon an ar-
rest based upon an error in an official database of outstanding warrants. Sig-
nificantly, the conservative majority’s interest in blunting the expansion of
the exclusionary rule outweighed its predisposition to honor federalism. In
this instance, the Arizona Supreme Court had found against the govern-
ment, arguing that it was “repugnant to the principles of a free society” to
take a person into police custody on the basis of official carelessness.

Even though the Rehnquist Court never overturned the exclusionary
rule, its rulings marked the success of a strategy, first begun in the 1970s, to
hedge the application of the exclusionary rule and thus limit its use as a
guarantor of Fourth Amendment rights. The result was a new body of law
about when the rule would apply. The conservative majority defined search
narrowly—searches of open fields or of items in plain view were, per se, not
searches, which, in turn, meant the rule was not relevant. It upheld numer-
ous exceptions to the warrant requirement that previously had defined a rea-
sonable search, loosened the definition of probable cause, enhanced the
stop-and-frisk authority of police, and encouraged police to conduct so-
called “voluntary searches” by holding that suspects need not be warned of
their right to refuse consent.*

In only two cases did the Court retreat from this stance. In 2000, in
Bond v. United States, with Rehnquist, surprisingly, writing for a 7-2 major-
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ity, the justices upheld a bus passenger’s expectation of privacy when faced
with an unauthorized, exploratory search of his bags at an immigration
checkpoint.* The next year, a 5-4 majority of justices halted the “not a
search” trend by holding in Kyllo v. United States that the use of heat-seeking
imaging to probe inside a house was indeed a search and required a warrant.
In this case, Rehnquist reverted to form and voted with the minority.*”

Other cases also signaled the new direction. The most dramatic depar-
ture came in confession law, long a bellwether of constitutional attitudes to-
ward the defendant. Since the 1940s the Court had reversed convictions
based in whole or in part upon an involuntary confession, even when there
was ample evidence apart from the confession to support the conviction. In
Arizona v. Fulminante (1991),% the 5-4 majority abandoned this precedent.
They applied instead the harmless-error test to such evidence, culminating
atrend begun in the Burger Court. This new approach classified evidence of
a coerced confession not as an automatic violation of due process but simply
as a trial error. Like other mistakes at trial, involuntary confessions must
now be examined in the context of all the facts presented at trial to deter-
mine if its use was harmless, or inconsequential to the verdict.

The dissenting justices claimed that the majority had misapplied the
harmless-error rule—first announced, ironically, by the Warren Court—
which specifically noted three errors that could not be categorized as harm-
less error: depriving a defendant of counsel, trying a defendant before a trial
judge, and using a coerced confession against a defendant. In his controlling
opinion, Chief Justice Rehnquist dismissed this argument. The first two er-
rors, he concluded, were “structural defects affecting the framework within
which the trial proceeds, rather than simply an error in the trial process it-
self”® An involuntary confession did not taint the entire trial; it was like
other evidence and was subject to the same rules of admissibility. This argu-
ment was strained: it ignored the far-reaching effects of a coerced confes-
sion, which, unlike other types of evidence, cast a shadow over the entire
case, both for prosecution and defense. But the chief justice ignored these
distinctions. There was a more important reason to adopt the harmless-
error rule: it was essential to preserve the central truth-seeking purpose of
the criminal trial.®* The goal was to convict the guilty, not restrain the gov-
ernment. Settled constitutional interpretations of due process stymied that
function; the harmless-error rule would promote it.

Judicial restraint and a respect for federalism were other key themes of
the new conservative majority. The first principle requires deference to leg-
islative authority; the second, to state practice. Judges can only interpret
whether or not the law is constitutional in its form and application. Few ju-
rists dispute this standard. Not even the Warren Court at the height of its
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rule-making in Miranda believed that it had violated these bounds. But the
Rehnquist Court made these concepts a touchstone of its philosophy. In
practice, the justices retreated from broad constitutional decisions and de-
termined case by case whether a practice was acceptable. This approach
marked a return to the fair-trial standard that guided the Court before War-
ren. Fairness is the essential constitutional requirement of due process, and
states may achieve this result in a variety of ways. Indeed, the justices ap-
peared to conclude, the federal principle demanded that the Court respect
the states” authority to control criminal process.

By what measures would the justices determine fairness? Tradition and
reason were the two criteria used in Schad v. Arizona (1991), a case involving
the constitutionality of certain instructions to the jury. In determining what
is due process, Justice David Souter wrote for the majority, “history and cur-
rent practice are significant indicators of what we as a people regard as fun-
damentally fair and rational . . . , which are nevertheless always open to crit-
ical examination”¥ There was nothing unique in these standards—the
Warren Court used similar language—and it still left much to judicial inter-
pretation. Too much, according to Justice Scalia, who, along with the chief
justice, was the dominant conservative intellectual force on the high bench.
In his concurring opinion he wanted to restrict the criterion of judgment to
history alone: “It is precisely the historical practices that define what is ‘due’
‘Fundamental fairness” analysis may appropriately be applied to departures
from traditional American conceptions of due process; but when judges test
their individual notions of ‘fairness’ against an American tradition that is
broad and deep and continuing, it is not the tradition that is on trial, but the
judges” (emphasis in original).*?

The contrast with the Warren Court could hardly have been more dra-
matic. Earl Warren had called for the “constant and creative application” of
the Bill of Rights to new situations. This process implied continual revision
of the catalogue of rights, leaving “a document that will not have exactly the
same meaning it had when we received it from our fathers” but one that
would be better because it was “burnished by growing use”* The conserva-
tive majority on the Rehnquist Court rejected this view. Historical continu-
ity with the Constitution’s original meaning, not change, was the new guid-
ing principle.

Federalism too was a lodestar for the Court. Coleman v. Thompson
(1991), which with other recent decisions sharply restricted a state prisoner’s
access to federal courts, is illustrative. The first sentence in Justice Sandra
Day O’Connor’s opinion for the 6-3 majority—“This is a case about federal-
ism”—established the grounds for the denial of federal habeas review when
the prisoner missed the filing deadline for a state court appeal because of his
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attorney’s error. But the text scanted a discussion about the proper division
of power and ignored question of rights in favor of a cost-benefit analysis:
“most of the price paid for federal review of state prisoner claims is paid by
the State . . . in terms of the uncertainty and delay added to the enforcement
of its criminal laws.” Habeas corpus, while a bulwark against unfair convic-
tions, entailed significant costs, “the most significant of which is the cost in
finality in criminal litigation.” And in overruling Fay v. Noia (1963), the
Warren Court decision that expanded federal review of habeas petitions,
“we now recognize the important interest in finality served by state proce-
dural rules, and the significant harm to the States that results from the fail-
ure of the federal courts to respect them?™#

Justice Harry Blackmun, joined by Justices Marshall and Stevens, re-
buked his colleagues in a stinging dissent: “[D]isplaying obvious exasper-
ation with the breadth of substantive federal habeas doctrine and the ex-
pansive protection afforded by the Fourteenth Amendment’s guarantee of
fundamental fairness in state criminal proceedings, the Court today contin-
ues its crusade to erect petty procedural barriers in the path of any state
prisoner seeking review of his federal constitutional claims.” Where, Black-
mun continued, was the concern for the petitioner Coleman’s rights, espe-
cially since he was under sentence of death? These rights are not an issue of
federalism; they are constitutional guarantees and as such are superior to
state interests. Federal review exists not to diminish state authority but “to
ensure that federal rights were not improperly denied a federal forum?”
Most unsettling was the majority’s “blind abdication of responsibility” and
its willingness to replace “the discourse of rights . . . with the functional di-
alect of interests” The Court “now routinely, and without evident reflection,
subordinates fundamental constitutional rights to mere utilitarian inter-
ests”* The goal of finality alone was not sufficient to compromise the pro-
tection of rights.

Federalism implies a diversity of practice, and the Rehnquist Court re-
peatedly demonstrated its willingness to accept different criminal proce-
dures for different states, even if it meant reversing precedents it had only re-
cently affirmed. Such was the case in Payne v. Tennessee (1991). Various
states in the 1980s had enacted laws that permitted sentencing juries in cap-
ital cases to consider evidence about the victim when deciding whether or
not to impose the death penalty. These statutes clearly represented a political
response to public beliefs that the law favored the criminal and cared little
for the victim of crime. In 1987 and 1989 the Court rejected victim impact
evidence as a violation of the Eighth Amendment’s ban on cruel and unusual
punishment. Payne abruptly jettisoned these precedents.
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Judicial opinions usually begin with a brief, dispassionate statement of
the facts, but not so in this case. Rarely has a Court opinion made the de-
scription of a crime more vivid. Chief Justice Rehnquist, writing for the 6-3
majority, quoted extensively from the evidence at trial, emphasizing the
bloody crime and the dissolute nature of the defendant: Payne appeared to
be “sweating blood,” he had “a wild look about him. His pupils were con-
tracted. He was foaming at the mouth.” Rehnquist had set the stage for over-
turning Booth v. Maryland and South Carolina v. Gathers, the controlling
precedents. These cases “unfairly weighted the scales in a criminal trial” Cit-
ing as authority the opinion of his fellow dissenting justices in the earlier
cases, he rejected the notion that evidence about the victim leads to arbitrary
decisions in capital cases, a result forbidden by the Eighth Amendment. In
any event, the states must remain free “in capital cases, as well as others, to
devise new procedures and new remedies to meet felt needs.” Blind adher-
ence to past mistakes would not accomplish these ends, especially when the
precedents “were decided by the narrowest of margins, over spirited dis-
sents.”¢ Nowhere in evidence was the Warren Court’s concern that due
process protected the citizen from the overbearing power of the state. The
new jurisprudence increasingly echoed the conservative politics of the past
two decades. Now it was the society that had to be protected from the effect
of a citizen’s claim of constitutional rights.

The change in the Court’s attitude and approach was painfully obvious
to Justice Marshall, the sole holdover from the Warren era. “Power, not rea-
son, is the new currency of this Court’s decisionmaking,” he protested in dis-
sent. “Neither the law nor the facts supporting Booth and Gathers under-
went any change in the last four years. Only the personnel of this Court did”
The admission of victim impact evidence, although unconstitutional in
Marshall’s view, was less consequential than the majority’s disregard of stare
decisis, or the doctrine that the Court will look to its precedents when de-
ciding cases. Joined by Justice Blackmun, he charged that the Court had de-
clared itself free to “discard any principle of constitutional liberty which was
recognized or reaffirmed over the dissenting votes of four Justices and with
which five or more Justices now disagree.” The implications of this departure
were radical and staggering: “the majority today sends a clear signal that
scores of established liberties are now ripe for reconsideration.”

Federalism and the diversity of state practice it implies became a touch-
stone for the conservative majority, even though the due process revolution
occurred in part because of the failure of states to protect the minimal liber-
ties guaranteed by their own constitutions. It had also come at the request of
states, who believed that uniform rules would end the uncertainty and am-
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biguity that attended law enforcement. Not only did the Court ignore this
history in its attempt to revive federalism, it failed to address a question ad-
dressed by the Warren Court decisions, namely, whether local standards of
due process are appropriate or meaningful in a highly mobile national soci-
ety, especially when states have repeatedly created artificial distinctions be-
tween their citizens.

Only one case during the Rehnquist era suggested that when law became
settled, it limited the reach of federalism, or at least this was the conclusion
in Dickerson v. United States (2000), which upheld the Miranda warnings, in
what surely was among the most surprising decisions reached by the Rehn-
quist Court on rights of the accused. The case involved a challenge to the ad-
missibility of incriminating statements made in the absence of the required
police warning about the suspect’s rights. Dickerson was arrested for two
federal crimes, bank robbery and using a firearm during an act of violence.
He sought to suppress statements made to the FBI because he had not re-
ceived the Miranda warnings. The Fourth Federal Circuit Court reversed a
federal district court’s suppression of the statements based on Section 3501
of the U.S. Code, which reversed Arizona v. Miranda for federal crimes. (An-
gered by Miranda, Congress had passed the Omnibus Crime Control and
Safe Streets Act of 1968, which directed trial judges to accept voluntary con-
fessions regardless of whether the accused had received the required warn-
ing.) The Supreme Court, upon appeal, invited argument upon Section
3501, and a conservative coalition urged the justices to overturn the rule, ar-
guing that it was merely prophylactic and could be modified by Congress.*

In an opinion written by Chief Justice Rehnquist, the Supreme Court de-
clined, 7-2, to reverse Miranda; the warnings were a constitutional protec-
tion that Congress could not override. “Whether or not we would agree with
Miranda’s reasoning and its resulting rule, were we deciding it in the first
instance,” Rehnquist noted, “the principles of stare decisis weigh heavily
against overruling it now”* But practicality, and not precedent alone, was
also at stake. The warnings had become embedded in police procedures and
had “become part of our national culture.” Justices Scalia and Thomas railed
against the decision, with the former accusing his colleagues of exercising
“an immense and frightening antidemocratic power,” which he character-
ized as “not merely to apply the Constitution but to expand it”*° The issue
may have been, in fact, more an institutional claim to supremacy in impos-
ing procedural rules, as some have suggested,*! than it was a defense of Mi-
randa but, more likely, the justices shied from throwing police practice into
chaos. What had once been viewed as “sand in the machinery of justice” was
now part of the machine itself.>
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Whatever the reason, Dickerson was an aberration from the Burger-
Rehnquist Court tendencies to sharply restrict rights of the accused when
those rights conflicted with the state’s quest for truth in a criminal proceed-
ing, as a case in 2004 demonstrated. United States v. Patane arose when a de-
tective questioned a suspect about the location of a gun without administer-
ing the complete Miranda warnings. A confession followed, the gun was
admitted into evidence, and Patane was convicted, but the Tenth Circuit re-
versed upon appeal. Relying on Dickerson as a constitutional rule, the unan-
imous panel concluded that suppressing only an unwarned statement, and
not the evidence that flowed from it, would fail to deter unlawful police con-
duct, as envisioned by Miranda. The U.S. Supreme Court disagreed. Even
though there was no opinion of the Court, Justices Kennedy and O’Connor
joined Justice Thomas’s three-justice plurality in reversing the Tenth Circuit.
Chief Justice Rehnquist joined Thomas, despite the latter’s repeated descrip-
tion of the Miranda warnings as prophylactic. Both in this opinion and in
the concurring opinion by Justice Kennedy, the plurality restated the law as
it existed before Dickerson, which described the warnings as a subconstitu-
tional rule.® By the time of Rehnquist’s death in 2005, the law surrounding
Miranda was murky, but it was clear that a significant number of justices
were not willing to give the warning a wide compass if its application inter-
fered with the truth-seeking functions of the criminal process.

In this emphasis on truth-seeking as the ultimate standard of constitu-
tionality in criminal matters, the Rehnquist Court was true to the course set
by its chief during his early days in the U.S. Department of Justice. What has
been consistent over the past three decades is the suggestion that the goal of
criminal justice, indeed its sole standard, is convicting the guilty. This focus
makes rights of the accused subject to the judgments of legislative majorities
and to the discretion of law enforcement, both of which are dependent upon
the will of a popular majority. Such a stance appeals to democratic tenets,
but the framers of the Constitution did not trust rights to the majority.
Rights are fundamental. They are essential to our conception of personal lib-
erty. They exist, as Madison recognized more than two centuries ago, to pro-
tect individuals against arbitrary government and oppressive majorities. The
Bill of Rights will never prevent all injustices, nor does the original expres-
sion of them contain all the rights found necessary to due process. But nei-
ther are they subject to diminishment without the loss of liberty. This should
be the lesson from our past: we are most faithful to the framers—and to our
own freedom—when we strive to advance their legacy of protecting each cit-
izen from the power of overzealous government.
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In the late twentieth century America’s fear of violent crime, fueled by drugs
and urban street gangs, prompted the government to get tough on crime. In
the “law and order” atmosphere of the day those Bill of Rights guarantees
that secure the right to be free from unreasonable searches and seizures and
protect the individual from being subjected to custodial interrogation some-
times seemed to be inconvenient obstacles in the path to winning the “war”
on drugs and street crime. Because of the tragic events of September 11,
2001, what Americans fear most in the new millennium is terrorism. In the
midst of the new “war” on terror, those same constitutional limitations on
governmental authority can now likewise be seen as impediments to na-
tional security. Yet, the Fourth and Fifth Amendments are as necessary
today as they have ever been.

While limiting what the police and the FBI can do in combating crime
and terrorism, these amendments also protect privacy and individual lib-
erty. As the renowned political scientist Edward S. Corwin once pointed out,
liberty is “the absence of restraints imposed by other persons upon our own
freedom of choice and action”! Such restrictions can come from two
sources. One is other people, such as the mugger who robs us, or the terror-
ist who blows up the building in which we work. To be sure, the police and
the courts safeguard us against the deprivation of our liberty by such indi-
viduals when they arrest and confine criminals and terrorists. What we too
often forget, however, is that in unleashing these powers to ensure our free-
dom from violent crime and terrorism, we also loosen the restraints upon
those who wield the levers of government power to eavesdrop, search, de-
tain, and coercively interrogate regarding other perceived “emergencies.”
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When that happens, it is not another private citizen but the government it-
self that deprives us of our liberty and privacy. History has shown that the
more unchecked power government has, the greater the likelihood is that it
will abuse its power. The Fourth and Fifth Amendments exist to ensure that
in trying to protect us from terrorists and criminals, government does not
abuse its powers and become a bigger threat to our freedom than those it is
combating.

To understand the important role these provisions play in protecting
our freedom, we might consider what society would be like without them.
Suppose, for example, police receive an anonymous tip that several bomb-
making terrorists are meeting at a home located somewhere in the 200
block of Second Street. Can the police enter and search all of the homes in
that block in order to locate the terrorists? Can they use electronic surveil-
lance to eavesdrop upon the conversations occurring in all of the homes on
that block for the same purpose? Without the Fourth Amendment, which
requires individualized justification for such intrusions, there would be no
constitutional constraints protecting innocent citizens from such dragnet
police practices.

Suppose further that a public demonstration is held to protest U.S. for-
eign policy. Police arrest several of the demonstrators on charges of disturb-
ing the peace and place them in small, windowless interrogation rooms. One
demonstrator is repeatedly shocked with an electric stun gun in an effort to
make him reveal the names of the leaders of the demonstration. Another is
threatened that unless she cooperates, the authorities will seek to have her
mother deported. In a third room a suspected demonstration leader is ques-
tioned around the clock without food, water, or sleep by relay teams of inter-
rogators. His requests to see his lawyer are denied, and his pleas to be left
alone ignored. Such practices, which occur regularly in other countries, are
forbidden in our system of criminal justice because the Fifth Amendment
gives each citizen the right not to be subjected to custodial interrogation.

The framers of the Bill of Rights believed that “in a free society, based on
respect for the individual, the determination of guilt or innocence by just
procedures, in which the accused made no unwilling contribution to his
conviction, was more important than punishing the guilty”? They chose to
enshrine in the Constitution provisions that would preserve liberty, privacy,
and the accusatorial system of criminal procedure that the United States had
inherited from England.

Even if the first Congress had not written down in the Fourth and Fifth
Amendments guarantees against unreasonable searches and seizures and
compulsory self-incrimination, eighteenth-century Americans would have
had no doubt that they enjoyed these protections. The generation that
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wrote the Bill of Rights into the Constitution in 1791 believed in the exis-
tence of natural rights, which no government might invade because they
were part of the fundamental law of the land that courts would enforce for
the protection of individual liberty. The principles that the Fourth and Fifth
Amendments represented were widely accepted, and during the nineteenth
century there was little call to rely upon these constitutional rights. More-
over, most crimes were defined and punished by the states, and in Barron v.
Baltimore (1833) the Supreme Court held that the provisions of the Bill of
Rights applied only to the national government. This situation changed dra-
matically in the 1960s, due to judicial reinterpretation of the Fourteenth
Amendment. That amendment, ratified in 1868, provides that no state shall
“deprive any person of life, liberty, or property, without due process of law.”
For a number of years controversy raged within the Supreme Court over
whether this language had the effect of prohibiting the states from abridging
those rights already protected against federal interference by the Bill of
Rights. The issue was whether the guarantees in the first eight amendments
were part of the “liberty” that states could not take away without “due pro-
cess of law” Most of the Court’s rulings “incorporating” provisions of the
Bill of Rights into the due process clause of the Fourteenth Amendment and
applying them to the states came while Earl Warren was chief justice (1953-
1969). Indeed, between 1961 and 1969 the Warren Court required that the
states observe virtually all of the criminal procedure guarantees of the Bill of
Rights. The real significance of this “due process revolution” however, lay in
the Court’s adoption of the exclusionary rule, which barred the prosecution
from using evidence in a criminal case if it had been obtained in violation of
the federal constitution. Most states had provisions in their state constitu-
tions that mirrored the Fourth and Fifth Amendments. However, the ma-
jority of the states in 1960 did not enforce their state constitutional guar-
antees by making the fruits of their violation inadmissible as evidence in
the courtroom. In Mapp v. Ohio (1961) the Warren Court made the Fourth
Amendment exclusionary rule mandatory in state court proceedings, there-
by banning evidence obtained as a result of unreasonable searches and seiz-
ures. In Malloy v. Hogan (1964) it did the same thing with evidence obtained
in violation of the Fifth Amendment’s prohibition against compulsory self-
incrimination.

The Fourth Amendment
The text of the Fourth Amendment provides:

The right of the people to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures, shall not be violated, and no war-
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rants shall issue, but upon probable cause, supported by oath or affirmation, and
particularly describing the place to be searched, and the persons or things to be
seized.

The historical background giving rise to the Fourth Amendment reveals
that this constitutional guarantee originated as a direct result of abusive law
enforcement practices suffered by the colonists at the hands of the British.
Envisioned by the founders of this nation as an essential bulwark against
similar abuses of governmental power in the future, the amendment pro-
tects two distinct rights—the right to personal liberty and the right to pri-
vacy. In the language of the amendment, a governmental restraint upon per-
sonal liberty by physical force or show of authority is called a “seizure” A
governmental invasion of a protected privacy interest is called a “search.”
The right to be free from both types of governmental intrusion has been re-
ferred to as the “right to be let alone™

The right to be let alone, however, is not absolute. The constitutional
guarantee only protects against “unreasonable” governmental searches and
seizures. The fundamental question addressed by the Fourth Amendment
then is this: Under what circumstances must the individual’s right to be let
alone yield to the common good? The founders resolved this question by
employing a standard known as probable cause, which required individual-
ized justification. Today the perceived crisis in crime control has created
enormous pressure to abandon this strict protective mechanism in order to
give greater powers to law enforcement. In response to this pressure, the
courts have created an increasing number of exceptions to the probable
cause requirement and limited the operative terms of the amendment by re-
defining what constitutes a search or a seizure. The result of this judicial
reinterpretation has been to diminish greatly the scope of protection that
once sprang from this constitutional guarantee.

As previously noted, late-eighteenth-century Americans were not legal
positivists who believed that they were creating new rights against govern-
ment when they adopted the Bill of Rights. Rather, they believed the source
of such rights lay in a higher, fundamental law, based upon custom, princi-
ples of natural law, and reason. Their intent in drafting the Fourth Amend-
ment was, therefore, to create a mechanism that would prevent the violation
of what they viewed as a self-evident and fundamental right to be secure
from unjustified governmental invasions of personal liberty and privacy.
The procedural mechanism they employed for safeguarding this basic free-
dom had three essential elements: (1) prior judicial authorization; (2) a re-
quirement that there be individualized justification (probable cause) for the
intrusion; and (3) a requirement that the facts constituting the justification
be sworn to under oath.
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Probable cause has historically required more than mere suspicion.
Using the timeworn, traditional definition, we may say that probable cause
for a seizure exists when trustworthy information is sufficient to give rise to
a reasonable belief that a crime has been committed and that the person to
be seized has committed the offense. Probable cause for a search exists when
reliable information gives rise to a reasonable belief that evidence of wrong-
doing will be found at the premises to be searched. The key aspect of the
probable cause standard is that a general justification (such as a laudatory
public purpose) will not do. The justification must relate specifically to the
individual who is called upon to surrender the liberty or privacy interest in
question. This individualized justification standard was not an invention of
the founders. Rather it had roots going back to English common law and
even ancient Roman law.

Historical Roots of the Fourth Amendment

Under Roman criminal procedure at the time of Cicero, criminal prosecu-
tions were normally private lawsuits, instituted by the aggrieved party. The
accuser had to state his complaint to the court and support it by taking an
oath. If the court found that there was probable cause, the accuser could ob-
tain an official writ (the precursor of our warrant) authorizing him to search
places for evidence of the crime.*

By the seventeenth century, English common law had refined these early
protections and developed all of the requirements we find in the literal text
of the Fourth Amendment today. These included (1) prior judicial approval
(2) to search a particularly described place (3) for particularly described
items, (4) based upon probable cause (5) established by information ob-
tained under oath.’ The “common law” was, of course, the accumulation of
judicial decisions made in cases involving disputes between private citizens.
One of the recurring themes throughout the Anglo-Saxon struggle for
human rights, however, was the continual (and often unsuccessful) attempt
to force the sovereign to recognize these same legal rules of procedure. For
example, numerous monarchs from Henry VIII to Charles I used the power
of arbitrary search and seizure to stifle dissent. Henry VIII devised a partic-
ularly effective method of controlling freedom of expression by licensing his
supporters as royal printers. He then issued warrants that officially autho-
rized them to search for and destroy all unlicensed books and papers. Dur-
ing the religious persecutions of the sixteenth century, the notorious Court
of Star Chamber also employed the practice of issuing such “general war-
rants” in its war against Nonconformists. Such warrants were not supported
by oath, nor were they based upon probable cause or any form of Individu-
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alized justification. Indeed, they specified no person or place. Rather they
simply authorized the holder of the warrant to search any place for the pur-
pose of discovering heretical books or pamphlets.® The use of such general
warrants by government officials was finally declared illegal in England
shortly before the American Revolution.’

Despite the abolition of general warrants in England, a particularly egre-
gious form of general warrant, known as the writ of assistance, was used by
British authorities in the American colonies to enforce tariffs designed to
implement a mercantilist imperial commercial policy. Armed with a writ of
assistance, a customs officer could, at his whim, exercise blanket authority to
search any house, business, or warehouse for imports on which the required
duties had not been paid. Because the British trade regulations burdened
colonial commerce, for many years they went largely unenforced. However,
in 1760, while Britain was at war with France, the government ordered strict
enforcement of all trade sanctions in the colonies. What had been a semi-le-
gitimate business practice now was prosecuted as smuggling. In the years
just prior to the Revolution well-known patriots either smuggled or de-
fended smugglers in court. For example, Boston merchant John Hancock,
later a signer of the Declaration of Independence, was defended in 1769 by a
future president, John Adams, on charges stemming from the importation of
French wine in violation of the Townshend Acts. HancocK’s ship the Liberty
had been boarded pursuant to a writ of assistance and, under the “zero toler-
ance” policy of the day, subjected to forfeiture, an event that provoked a riot
by the citizens of Boston.®

Because of the frequent abuse of the arbitrary search powers granted to
Crown officers by the writs of assistance, when the writs expired following
the death of George I1, a group of Boston merchants went to court to attempt
to block the issuing of new ones. James Otis, who resigned his position as
advocate general of the Admiralty to represent the merchants without fee,
gave an impassioned argument. Calling them “remnants of Starchamber tyr-
anny, Otis argued that by stripping away the common-law protections pro-
vided by the probable cause standard and the oath requirement, the writs
annihilated the sanctity of the home and placed “the liberty of every man in
the hands of every petty officer™ Although Otis failed to prevent the reis-
suance of the writs of assistance, John Adams, who attended the argument,
later observed that it had been a spark helping to ignite the revolutionary
spirit of the colonists. “Every man . . . appeared to me to go away, as I did,
ready to take up Arms against Writs of Assistance,” he wrote. “Then and there
the child Independence was born”*°

After the Revolution, the founders did not forget the lessons of the past.
Indeed, being extremely mistrustful of governmental power, they sought ex-
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plicit recognition of the fundamental principle that a governmental intru-
sion upon an individual’s right to be let alone was “reasonable” only if there
was individualized justification founded upon probable cause. This is seen
most clearly in the original version of the Fourth Amendment submitted by
James Madison: “The rights of the people to be secured . . . from all unrea-
sonable searches and seizures, shall not be violated by warrants issued with-
out probable cause supported by oath or affirmation!!

It is readily apparent that this formulation reflects the fear of general
warrants and highlights the importance of probable cause as the operative
mechanism for curbing unreasonable governmental intrusions. Due to a
quirk of history, however, the text of the Fourth Amendment has not come
down to us in this form. During debate on the amendment in the first Con-
gress, Representative Egbert Benson of New York objected that Madison’s
formulation was not strong enough. He moved that the language “by war-
rants issued without probable cause” be changed to assert affirmatively, “and
no warrants shall issue, but upon probable cause” The House rejected this
proposed change by a considerable majority. However, Benson, who was the
chairman of a Committee of Three appointed to arrange the amendments in
final form, had the last word, because the version the House sent to the Sen-
ate included his rejected change. No one apparently caught the error and the
amendment was subsequently passed by the Senate and ratified by the states
in that form.!?

This seemingly minor change, which was intended to strengthen the
Fourth Amendment, instead weakened it by recasting the amendment in the
form of two distinct clauses. What was once a unitary thought—that a search
or seizure is reasonable only if it is based upon individualized justification in
the form of probable cause—became fragmented. The declaration that the
right to be free from unreasonable searches and seizures should not be vio-
lated was now an independent clause (known today as the “reasonableness
clause”), totally separated from the probable cause requirement.

By destroying the direct linkage between the probable cause standard
and protection from unreasonable searches and seizures, Benson’s change
created an ambiguity. At the time the Fourth Amendment was adopted,
probable cause was universally required for any search or seizure, regardless
of the circumstances. The tampered text of the Fourth Amendment, how-
ever, seemed expressly to require probable cause only in cases involving war-
rants. A warrant was at that time, of course, an indispensable prerequisite to
the search of a home or business. There being no organized police force in
eighteenth-century America, the warrant symbolized the authority of the
holder to conduct the search. A warrant was not always required, however,
for a seizure. For example, a fleeing felon, caught in the act of committing his
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crime, could be arrested upon hue and cry without stopping to get an arrest
warrant. This dichotomy laid the basis for an interpretation that would sub-
sequently permit the erosion of the probable cause standard—the very mech-
anism the framers had employed to protect the liberty and privacy of future
generations.

Judicial Interpretation of the Fourth Amendment

Early interpretation of the Fourth Amendment held true to the original in-
tent of the founders. Courts held that for a search or seizure to be “reason-
able” under the Fourth Amendment the police must, at a minimum, have in-
dividualized justification for the intrusion, amounting to probable cause. In
recent decades, however, the Supreme Court, viewing the amendment as an
impediment to effective law enforcement, has divorced the warrant clause,
which contains the probable cause requirement, from the reasonableness
clause, which does not. This has enabled the Court to isolate and make ex-
ceptions to the founders’ requirement that all searches and seizures be based
upon particularized probable cause. It has achieved this result through de-
velopment of the “special needs doctrine” Under this doctrine, if special cir-
cumstances make compliance with the warrant or probable cause require-
ment difficult, the Court employs a balancing test to determine whether the
search or seizure is “reasonable” without them. If the needs of law enforce-
ment “outweigh” the liberty or privacy interest invaded, then the Fourth
Amendment is not violated.

The first case to apply the balancing test to a street confrontation be-
tween police and a citizen was Terry v. Ohio (1968).1* There the Court held
that police could seize a person and subject him or her to a “pat-down”
search for weapons, in the absence of probable cause, if there was “reason-
able suspicion” the person was about to engage in violent criminal activity.
The Court reasoned that the need to prevent violent crime and the need for
investigating officers to protect themselves from the threat of a hidden
weapon outweighed the liberty and privacy interests infringed by this min-
imally intrusive search and seizure. Certainly no one can argue with the re-
sult of this decision. Once the shield formed by the probable cause standard
was pierced, however, it was difficult to prevent further mutilation. Later
cases, for example, expanded this exception to permit stops of motorists on
the basis of reasonable suspicion of nonviolent criminal behavior. Still, up
to this point the Court had simply lowered the degree of individualized jus-
tification from probable cause to mere suspicion. Its next step created an
exception that jettisoned the concept of individualized justification alto-
gether.
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The seminal case that made such a radical departure from the founders’
original understanding was United States v. Martinez-Fuerte (1976).1* This
case concerned the operation of a permanent immigration checkpoint set up
near San Clemente, California. Employing the balancing test, the Court said
that the seizure of a motorist and his passengers (simply because of their ap-
parent Mexican ancestry), and their brief detention for questioning, was
only minimally intrusive. The need to contain the tide of illegal immigra-
tion, on the other hand, was great. Hence, such seizures were “reasonable”
under the Fourth Amendment, even though based solely upon racial ap-
pearance and not justified by any degree of particularized suspicion of
wrongdoing. Today, as a result of the extension of this “checkpoint” line of
cases, the suspicionless seizure of all motorists is permissible. For example,
in 1990, the Court upheld the validity of sobriety checkpoints at which mo-
torists are stopped and questioned, even though there is no indication that
the drivers are intoxicated. Such “stops” must be brief, and probable cause is
still required for an actual arrest. The Court also drew the line at “narcotics
checkpoints,” ruling that the primary purpose of the suspicionless stop could
not be solely to search for evidence of ordinary criminal activity. Neverthe-
less, where the primary purpose of the checkpoint is not to search for evi-
dence, the Court has upheld even an “informational checkpoint” which
stopped motorists for the purpose of asking them if they had knowledge
about a recent hit-and-run accident. Thus, for the innocent citizen who casts
not even a shadow of suspicion, the right to travel freely throughout this
country without fear of unjustified intrusion has diminished significantly as
aresult of the Court’s use of the balancing test to determine “reasonableness”

In light of the greater value placed upon privacy and the direct historical
connection to abuses suffered under the writs of assistance, the Court ini-
tially was reluctant to balance away the probable cause requirement when it
came to searches. True, the Terry decision had authorized a pat-down for
weapons based only upon reasonable suspicion, and such Terry searches had
been extended to the passenger compartment of a car, but attempts to ex-
pand this exception beyond its officer-safety rationale were unsuccessful.
However, with the ascension of William Rehnquist to the position of chief
justice and the appointment of three new associate justices by President
Ronald Reagan, a crime control advocate, this reluctance soon dissipated.

The Rehnquist Court began by abolishing the warrant and probable
cause requirements for “administrative” searches of both business premises
and personal offices of public employees. In upholding the warrantless
search of commercial premises, the Supreme Court ruled that businesses
have diminished privacy interests in their premises. Therefore, the Court
said, the warrant and probable cause requirements were not applicable, even
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though the police had used their authority to conduct an “administrative”
records search as a pretext to conduct a general search for evidence of crim-
inal activity. In another case, the office of a government physician was
searched without a warrant or probable cause by a supervisor investigating
allegations of malfeasance. The Court found that the “realities of the work-
place” made the warrant requirement impractical and that a probable cause
requirement would impose “intolerable burdens” upon government agen-
cies. Holding the privacy interests of hundreds of thousands of federal, state,
and local governmental employees in the balance, the Court found that
their right to privacy in their offices was insignificant because they could
leave their personal belongings at home.'®

The most far-reaching search decisions affecting the American worker,
however, have been the drug-testing cases. At issue in Skinner v. Railway
Labor (1989)'° was the validity of federal regulations requiring a private em-
ployer (a railroad company) to compel its employees, upon pain of suspen-
sion for nine months, to submit to blood tests without any individualized
suspicion of drug or alcohol abuse. The government maintained that the
testing of railroad workers was necessary to determine the cause of train ac-
cidents and deter train crews from being intoxicated on the job. Similarly, in
National Treasury Employees Union v. Von Raab (1989)" the U.S. Customs
Service, in response to an executive order by President Reagan, established a
urinalysis testing program for a broad category of personnel, including not
only customs agents but also clerical workers. Acknowledging that the pierc-
ing of the skin and extraction of blood infringed upon a worker’s right to
personal security and that urinalysis could reveal such private medical facts
as whether one was pregnant or had epilepsy, the Court nevertheless found
these interests insignificant when balanced against the government’s “special
interest” in railway safety or a drug-free workforce. The Court has also ex-
tended the use of suspicionless testing to the schoolhouse, first upholding
the testing of student athletes, because the need to prevent injuries out-
weighed their diminished expectations of privacy, and later validating drug
testing of high school students who engage in any extracurricular activity,
including choir and chess club.

In these cases, the discretion to conduct suspicionless testing was lim-
ited because the testing requirement was triggered either by an event (e.g., a
train accident in Skinner) or by a voluntary act to engage in a particular ac-
tivity or apply for a particular job. However, subsequent lower court deci-
sions permitted random testing of employees at any time. These decisions
have also had a spin-off effect in the private sector. Because workers have di-
minished expectations of privacy from government intrusions, private em-
ployers (who are not constrained by the Fourth Amendment) have been en-
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couraged to undertake even more expansive testing to ferret out not only
employees who abuse drugs or alcohol, but also those who smoke or have
high cholesterol levels. For example, a payroll clerk in Indiana was report-
edly fired because a company drug test found nicotine in her urine.!®

The trend toward diminishing the right to privacy has, of course, not
been limited to the workplace. For example, under the so-called “automobile
exception” the protection of a neutral magistrate’s judgment as to the exis-
tence of probable cause has all but disappeared. Warrantless auto searches
have become the norm, even where the vehicle is a mobile home.

The Court’s most direct assault upon privacy, however, has been its re-
definition of the Fourth Amendment’s operative term “search.” Under tradi-
tional analysis a physical trespass always constituted a search. Today, how-
ever, a “reasonable expectation of privacy” has become the divining rod for
determining what constitutes a “search”” If the Court is of the opinion that a
citizen’s expectation of privacy is not “reasonable,” then police conduct in-
vading that privacy does not constitute a “search.” If no “search” occurs, then
the Fourth Amendment does not apply and the protections against arbitrary
invasions of privacy afforded by the warrant and probable cause require-
ments are not available. Thus, the Court has held that even where police ille-
gally trespass upon a farmer’s land in order to see what is otherwise secluded
from public view, there is no Fourth Amendment violation because, in the
Court’s judgment, a person has no reasonable expectation of privacy regard-
ing activities that occur in an open field adjacent to his home. Using this
type of analysis, the Supreme Court has ruled that the police may rummage
through our garbage, view our fenced-in back yards from the air in order to
see what could not be observed from the street, place radio transmitters in
our cars to follow our movements, keep track of whom we correspond with,
monitor whom we talk to on the telephone, and even look at our checks, de-
posit slips, and bank statements, all without a warrant, probable cause, or
even reasonable suspicion. While such police practices may be regulated by
Congress or a state legislature to protect privacy, they remain unchecked by
any constitutional restraint because the Court has determined that any ex-
pectation of privacy we may have in such matters is not “reasonable” There-
fore, these police intrusions are not “searches” to which Fourth Amendment
protection applies. Ironically, the Warren Court originally created the “rea-
sonable expectation of privacy” test in order to expand the scope of the
Fourth Amendment to make it applicable to electronic surveillance. In the
hands of the Rehnquist Court, however, this “test” for defining a search be-
came a vehicle for doing precisely the opposite.

That police can abuse their powers in this era of lax constraints is high-
lighted by an incident in which officers reportedly took aerial reconnais-
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sance photographs of a television news commentator’s home and placed
him under continual surveillance for several weeks following his criticism of
the local police chief on the air.’ The danger of abuse will be magnified,
moreover, if the trend toward relaxing controls extends to the government’s
use of high-tech surveillance equipment to spy on citizens at home. These
innovations run the gamut from miniaturized radio transmitters to para-
bolic microphones and infrared radiation sensors. Perhaps most invasive of
all is the new laser-beam technology. By bouncing a laser beam off a closed
window, police can eavesdrop on a conversation inside a home by digital
transformation of the windowpane vibrations. The Supreme Court has not
had occasion to address the use of the laser beam, but in Kyllo v. United
States (2001) it ruled that the use of a thermo-imaging device to measure the
heat radiating from the walls of a home was a search governed by the war-
rant and probable cause requirements, because there is a reasonable expec-
tation of privacy regarding all details concerning the interior of the home
not otherwise visible without physical intrusion. However, the Court lim-
ited its holding to sense-enhancing technology that was not in “general pub-
lic use” If laser technology becomes generally available at your local Radio
Shack, should a policeman standing on a public sidewalk across the street
from your home be able to use it to eavesdrop on your private conversations
with your spouse?

The final outcome of the Supreme Court’s sweeping decisions in the area
of privacy remains uncertain. Nevertheless, several trends are clear. Except
in cases involving searches or arrests made inside the home, the warrant re-
quirement has become almost an anachronism. Through judicial interpreta-
tion, the Court has also gradually eroded probable cause as the cornerstone
of Fourth Amendment protection by substituting for that objective, neutral
principle, a subjective balancing test. In “weighing” the needs of the state
against the rights of the individual on the mythical scales of the balancing
test, however, the justices necessarily base their determination of “reason-
ableness” upon personal value judgments, because there are no longer any
neutral guidelines. This trend is antithetical to the fundamental postulate,
long thought essential to the survival of freedom, that ours is a government
of laws administered according to neutral principles rather than a govern-
ment of men operating according to their personal predilections. By substi-
tuting the subjective balancing test for the probable cause standard, the
Court moved toward transforming the Fourth Amendment from a rule of
law into a rule of subjective opinion. Amid demands for a more vigorous
war on drugs and crime in the latter decades of the twentieth century, it is
not surprising that this balancing process resulted in increasing governmen-
tal control and diminishing individual privacy.
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Justice William J. Brennan repeatedly warned of the dangers of the trend
toward diminishing our right to privacy. Recognizing that privacy is always
an endangered freedom that must be vigilantly protected from the passions
of the moment, he explained: “The needs of law enforcement stand in con-
stant tension with the Constitution’s protections of the individual . . . It is
precisely the predictability of these pressures that counsels a resolute loyalty
to constitutional safeguards”?

The Exclusionary Rule:
The Price of Liberty and Privacy

Supreme Court decisions have eroded not only the scope of Fourth Amend-
ment protection but also the mechanism for enforcing the amendment: the
exclusionary rule. When the police discover physical evidence of guilt as a
result of a search or seizure that violates the defendant’s Fourth Amendment
rights, the exclusionary rule prohibits the government from using that evi-
dence in court to convict her.

The Supreme Court first refused to admit evidence obtained in violation
of the Fourth Amendment in 1886. In that case, the Court suggested that the
admission of illegally obtained records into evidence by the trial court had
rendered the trial an “unconstitutional proceeding” that was therefore void.*!
As refined by the Supreme Court in subsequent federal criminal cases, the
exclusionary rule initially rested upon the duty of the federal courts to give
force and effect to the human-rights provisions of the Constitution. Reaf-
firming the Fourth Amendment exclusionary rule in 1913, the justices de-
clared:

If letters and private documents can be seized [illegally] and used in evidence
against a citizen accused of an offense, the protection of the Fourth Amend-
ment .. . is of no value, and . . . might as well be stricken from the Constitution.
The efforts of the courts and their officials to bring the guilty to punishment,
praiseworthy as they are, are not to be aided by the sacrifice of those great prin-
ciples established by years of endeavor and suffering which have resulted in
their embodiment in the fundamental law of the land.?

The application of the exclusionary rule to state criminal proceedings
was complicated by the fact that the Bill of Rights initially applied only to the
federal government. Even after the Supreme Court held that the due process
clause prohibited the states from engaging in unreasonable searches and
seizures, it at first declined to require the adoption of the exclusionary rule,
leaving the states to experiment with other enforcement mechanisms. Such
alternatives never materialized, however. As the chief justice of the Califor-
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nia Supreme Court commented in explaining why that court reluctantly
changed its position and adopted the exclusionary rule as a matter of state
law: “My misgivings . . . grew as I observed. . . a steady course of illegal po-
lice procedures that deliberately and flagrantly violated the Constitution. . ..
[I]t had become all too obvious that unconstitutional police methods of ob-
taining evidence were not being deterred. . . 7 In 1961, after half of the
states had adopted the exclusionary rule on their own, the U.S. Supreme
Court made it a uniform requirement, as a matter of federal constitutional
law, declaring: “[The rule] gives to the individual no more than that which
the Constitution guarantees him, to the police officer no less than that to
which honest law enforcement is entitled, and, to the court, that judicial in-
tegrity so necessary in the true administration of justice

The exclusionary rule has become the subject of heated controversy.
This is largely because of the popular perception that it unleashes guilty
criminals back into society. Exaggerated claims that the exclusionary rule in-
creases the crime rate, however, have not been borne out by statistical stud-
ies. Indeed, a comprehensive investigation of the costs of the rule has shown
that only 1.77 percent of all cases are “lost” due to its operation. This is be-
cause it is infrequently invoked, and even when evidence is excluded, con-
viction can still be obtained using other evidence that is untainted by consti-
tutional violation. Moreover, an examination of the cases “lost” due to the
rule reveals that over 85 percent were not crimes of violence but rather com-
mon drug offenses, such as possession of marijuana, for which incarceration
was not a likely punishment. Thus, the vast majority of the defendants who
“go free” as a result of the exclusionary rule would not have been imprisoned
in any event, had they been convicted.? Nevertheless, the exclusionary rule
has remained a favorite target of politicians. It is especially vulnerable to
such attacks because it is a creature of judicial rule-making, which lacks
roots in the express language of the Fourth Amendment.

Today, as a result of judicial modifications, the exclusionary rule has be-
come riddled with exceptions. For example, it does not bar illegally obtained
evidence from grand jury proceedings, nor does it apply in deportation
cases or other “civil” proceedings. By far the biggest limitation on the exclu-
sionary rule, however, has been the “good-faith” exception established in
1984. This retrenchment holds that so long as a police officer reasonably re-
lied upon the validity of a search warrant, evidence obtained pursuant to
that warrant will not be suppressed, even if the warrant was not based upon
probable cause.

As is readily apparent from these exceptions, the exclusionary rule is no
longer based upon conceptions of judicial duty and integrity. Indeed, in
“good-faith” exception cases, the judiciary itself has violated a citizen’s rights
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by issuing a warrant without probable cause. Instead of resting upon a prin-
cipled basis, the rule now has a strictly utilitarian rationale: the deterrence of
illegal conduct by law enforcement. Under this approach, the Supreme
Court engages in a cost-benefit analysis to determine when the exclusionary
rule should apply. Thus, in the case creating the “good-faith” exception, the
Court reasoned that the cost of losing relevant evidence outweighed any
benefit, because no deterrent purpose would be served by punishing the po-
lice for a judge’s mistake in issuing a defective warrant. The airtight logic of
this position is unassailable if deterrence of police misconduct is the sole ob-
jective of the exclusionary rule. However, this rationale does not satisfacto-
rily explain how a judgment of conviction, imposed by the judicial branch,
can be constitutionally valid if it rests upon evidence obtained as a result of a
violation of the Constitution by one of its own members.

A further anomaly posed by the “good-faith” exception arises from the
fact that the right to be secure in one’s home unless a search warrant is issued
upon probable cause—the core value protected by the Fourth Amend-
ment—would now seem to be a right without a remedy. Do effective alter-
natives to the exclusionary rule exist? Three have been suggested: civil suits
for monetary compensation; disciplinary action against offending officers;
and, in egregious cases, criminal prosecution.

A report by the Department of Justice, however, confirms what other
studies have repeatedly shown: the failure of these alternatives either to
compensate victims adequately or to serve as an effective deterrent. Accord-
ing to the report, while 12,000 civil actions were filed against federal law en-
forcement officers from 1971 to 1986, only five plaintiffs actually received an
award of damages. Turning to internal discipline for Fourth Amendment vi-
olations, the report noted that the Department of Justice itself had con-
ducted only seven investigations regarding its own agents since 1981 and
had imposed no sanctions. Finding a similar dearth of criminal prosecu-
tions, it characterized this alternative as “ill advised.”?® Another possibility is
independent police review boards, which can be (and have been) established
to investigate violations. In practice, however, the police have vigorously op-
posed any meaningful review by such “outsiders,” and the political will has
been lacking to give such boards adequate investigative powers or to permit
them to impose sanctions directly upon offending officers.

Despite the demonstrated shortcomings of the various alternatives to
the exclusionary rule, the Department of Justice report recommended that
the rule be abolished and an improved civil remedy established as a deter-
rent. The major premise underlying its recommendations was that the ex-
clusionary rule, by depriving a court of evidence relevant to a defendant’s
guilt, interferes with the “truth-seeking” function of the criminal justice
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process. Advocates of the exclusionary rule have pointed out, however, that
if a fully effective alternative existed, it would cause the same interference
that the rule itself does. This is because a fully effective deterrent, by
“mak[ing] the police obey the commands of the Fourth Amendment in ad-
vance,” would prevent them from ever obtaining the evidence in the first
place.”

If the police always obeyed the Fourth Amendment, of course, the cost
of the exclusionary rule would not be apparent. The problem with the exclu-
sionary rule is that by removing the visible benefits of a violation of the Con-
stitution, it forces us to come face-to-face with the price society must pay in
order to preserve individual liberty and privacy. There are many who think
that price is too high. As Daniel Webster admonished, however, “The first
object of a free people is the preservation of their liberty. The spirit of lib-
erty ...demands checks; it seeks guards . . . it insists on securities. . . . This is
the nature of constitutional liberty, and this is our liberty, if we will rightly
understand and preserve it”2

The Fifth Amendment

Hailed as one of the great landmarks in humanity’s struggle to make itself
civilized, the privilege against self-incrimination reflects, more than any
other aspect of criminal procedure, the moral relationship between the state
and the individual. Under Talmudic law, which reflected the ancient oral
teaching handed down from the time of Moses, confessions were normally
not admissible against an accused in a criminal proceeding, even though
voluntarily given. The Bible also records that the apostle Paul exercised a sta-
tus-based privilege under Roman law that protected citizens against com-
pulsory self-incrimination. After arresting him following a riot in Jerusalem,
the authorities ordered the apostle whipped until he confessed. Paul, how-
ever, asserted his right as a Roman citizen not to be subjected to interroga-
tion by torture and was later released unharmed.?

During the Middle Ages, European systems of criminal justice came to
rely heavily upon confessions for evidence of guilt and regularly used torture
to obtain them. While there are examples of torture in English history, this
interrogation technique never became an established part of British criminal
justice. This is because by the twelfth century, England had developed an ac-
cusatorial rather than inquisitorial system of justice. Apparently to protect
citizens from unnecessarily having to endure trial by ordeal or trial by battle
because of unjustified allegations, the English adopted the principle that
proceedings against a person suspected of crime might be commenced only
by a formal complaint, made under oath, or by an indictment issued by an
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accusing jury (the forerunner of our grand jury). After the abolition of trial
by ordeal, the use of the oath played a more prominent role in the resolution
of guilt or innocence. Once a proper charge had been laid, the defendant was
required to answer the charge under oath. If he denied it, he could also be in-
terrogated under oath. Being questioned under an oath to tell the truth be-
fore God created a soul-threatening dilemma for the devout Christian. As-
suming that a truthful answer would be incriminating, a defendant had the
unhappy choice of either telling the truth and suffering immediate temporal
punishment or committing perjury, a sin, and suffering eternal damnation.
If a defendant refused to plead to the charge under oath, he could be impris-
oned indefinitely.

In its earliest stages the “privilege” against self-incrimination only shield-
ed the suspect from having to answer an allegation until it was substantiated
by a formal charge supported by oath or indictment. When the flames of re-
ligious persecution engulfed England in the late sixteenth and early seven-
teenth centuries, even this limited privilege fell into total eclipse. Both the
Court of High Commission, created by Queen Elizabeth to enforce religious
conformity, and the infamous Court of Star Chamber attempted to root out
heretics and dissenters by inquisitorial practices. Suspected Nonconformists
were compelled to take the soul-threatening oath and interrogated at length
without benefit of formal charges. In reaction to such abuses of royal power,
the privilege against self-incrimination reasserted itself and entered a sec-
ond stage of development, emerging as the right to be free from compelled
self-incrimination. During this stage the practice of judicially interrogating
the accused at trial was abolished and the right to remain silent established
as a principle of justice. Englishmen, and, somewhat later, English colonists,
became convinced that accusatorial procedure was essential to protect the
individual’s right of self-determination. After independence every one of the
eight states that annexed a bill of rights to its new constitution included pro-
tection against self-incrimination.

Subsequently, Americans crystallized this principle of justice in the Fifth
Amendment’s brief and picturesque expression that no person “shall be
compelled . . . to be a witness against himself” While these words seem at
first glance to prohibit only the use of torture, it was the compulsion created
by the use of the oath, not torture, that gave rise to the privilege against self-
incrimination in its present form. Early interpretation of the Fifth Amend-
ment by the U.S. Supreme Court followed the English common law in hold-
ing that the slightest degree of influence exerted upon an accused to speak
gave rise to a presumption of compulsion, rendering the confession inad-
missible. Under the pressures of the Prohibition era of the 1920s, however,
the Court limited the scope of the amendment’s protection by employing a
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“trustworthiness” rationale in deciding confession cases. During this period
the privilege yielded to the perceived necessities of law enforcement to such
an extent that incriminating statements became admissible unless the meth-
ods used to extract them were so harsh that they created a danger that the
confession was false. Under this rationale, lengthy, around-the-clock inter-
rogation sessions, featuring relay teams of officers, psychological coercion,
and other third-degree tactics (including even minor physical abuse, such as
a kick in the shins) became permissible.

Concerned with the abuses that had developed under such a lax stan-
dard, the Supreme Court began to tighten restrictions upon federal law en-
forcement in the 1940s by mandating that a confession was inadmissible if it
had been obtained during a period of unnecessary delay in bringing the de-
fendant before a magistrate following arrest. Confronted with a 1908 prece-
dent, holding that the Fifth Amendment did not apply to the states, the
Court initially turned to the due process clause of the Fourteenth Amend-
ment to deal with state interrogation practices. In a series of twenty-nine
confession cases decided between 1936 and 1964, the Court progressively
refined the meaning of due process until not only physical force but also cer-
tain forms of psychological coercion were forbidden in the back rooms of
police stations. The problem with this due process “voluntariness” approach,
however, was that it involved an Alice-in-Wonderland journey into the
metaphysical realm of the human “will” If a confession was the product of
free choice, it was “voluntary” and therefore admissible. If, on the other
hand, the suspect’s “will” had been broken by psychological pressure, then
due process was violated and the “involuntary” confession was inadmissible.
Because “voluntariness” varied with the ability of the suspect to withstand
pressure, this ad hoc approach to constitutional adjudication failed to pro-
vide clear guidance to the police as to what practices were acceptable and
made judicial review a morass of subjectivity.

Therefore, in 1964, the Court applied the Fifth Amendment directly to
the states and also held, in Escobedo v. Illinois,* that a suspect had the right
to have the assistance of counsel during custodial interrogation. The Court
acknowledged that extending the right to counsel from the courtroom to the
police interrogation room would diminish significantly the number of con-
fessions obtained, but concluded:

If the exercise of constitutional rights will thwart the effectiveness of a system of
law enforcement, then there is something very wrong with that system. . .. We
have learned the lesson of history, ancient and modern, that a system of crimi-
nal law enforcement which comes to depend on the “confession” will in the long
run, be less reliable and more subject to abuses than a system which depends on
extrinsic evidence independently secured through skillful investigation.>!
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The Escobedo decision provoked an immediate outcry in law enforce-
ment circles. It was feared that if defense lawyers invaded the inner sanctum
of the police precinct, the confession would soon become a thing of the past.
Confronted by this storm of controversy, the Court retreated from the path it
had taken and struck a compromise in the now famous case of Miranda v.
Arizona.®? This compromise permitted the police to obtain uncounseled
waivers of both the right to have counsel’s advice and the right to be free
from the compulsion created by custodial interrogation. In order to provide
amechanism for obtaining valid waivers, the Court created the so-called Mi-
randa warnings. This procedural protocol, now printed on cards carried by
every police officer, requires the police to advise suspects, prior to custodial
interrogation, that they have a right to remain silent, that any statement they
make can be used in evidence against them, and that they have the right to an
attorney’s advice before and during questioning, without charge if they are
indigent.

Miranda held that no statement given by an accused during custodial in-
terrogation is admissible against him if the police failed to give these re-
quired warnings. Like Escobedo, Miranda was also decried by doomsayers
who feared that giving warnings would preclude the obtaining of confes-
sions. Within six years of this landmark ruling, however, President Richard
Nixon realigned the Court by appointing four new members. One of these
appointees was William Hubbs Rehnquist. In 1969, while still an assistant at-
torney general for the Office of Legal Counsel, Rehnquist had written a
memorandum to his superior, John Dean (then an associate deputy attorney
general), complaining about the damage done to law enforcement by Mi-
randa, the exclusionary rule, and the unending stream of litigation permit-
ted by habeas corpus. He proposed consideration of a constitutional amend-
ment to restore the balance which had been tipped, in his view, too far
toward individual rights during the Warren Court’s “due process revolution.”
Such an amendment, of course, never materialized, but in lone dissents in
his early years on the Court and later as chief justice he championed this
agenda. Joined by two justices who had dissented in Miranda, this group of
Nixon appointees formed the core of a new majority on the Court that that
viewed the Miranda warnings not as constitutional rights, but as mere
judge-made prophylactic rules designed to deter police abuse.

As a result of this reorientation, the Court began making exceptions to
the Miranda exclusionary rule. Balancing the need to deter perjury by de-
fendants against the need to deter abusive police interrogations, the Court
ruled in Harris v. New York (1971) that admissions obtained in violation of
Miranda could be used for the limited purpose of impeachment, to contra-
dict a defendant who took the stand at his trial and told a story inconsistent
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with his prior unwarned statements. Similarly, in New York v. Quarrels
(1984) the Court created a “public safety” exception to the Miranda rules,
reasoning that the need briefly to interrogate an arrested suspect in order to
locate his weapon “outweighed” the value of giving warnings. Finally, in
United States v. Patane (2004) the Court limited the Miranda exclusionary
rule to verbal statements, ruling that physical evidence, discovered as the
fruit of admissions made in response to custodial interrogation without Mi-
randa warnings, was nevertheless admissible.

The Court also limited the scope of the Miranda rule by redefining the
meaning of “custodial interrogation”—the event that triggers the Miranda
warnings. In Berkemer v. McCarty (1984), for example, the Court held that
Miranda did not apply to roadside questioning of a person stopped for
drunk driving because the driver was not in “custody” for the purposes of
the Miranda rule. In Illinois v. Perkins (1990) questioning of a defendant in
jail by an undercover officer posing as a fellow inmate was likewise held not
to be custodial interrogation.

Not content with just limiting the applicability of Miranda and its exclu-
sionary rule, the Court also relaxed the standard for obtaining a waiver of
the right not to have to submit to custodial interrogation. Miranda held that
to establish such a waiver, the state must meet a “heavy burden” The Court’s
later decisions, however, made this “the lightest heavy burden . . . to be
found,* allowing waiver to be inferred without any express statement by
the accused. Miranda waivers were upheld, moreover, where the police de-
ceived the accused as to the charge about which he was to be interrogated
and where they withheld information concerning his attorney’s immediate
availability after falsely telling the attorney that the suspect would not be in-
terrogated. In Colorado v. Connelly (1986) the Court held that even an in-
sane person, suffering from hallucinations, could voluntarily waive these so-
called Miranda “rights”

The Court also dealt a severe blow to Miranda’s enforceability by hold-
ing in Chavez v. Martinez (2003) that police could not be sued under 42
U.S.C. 1983 (a federal civil rights enforcement statute) for violating the Mi-
randa rules, unless the improperly obtained statements were actually intro-
duced in court. Martinez, a farmworker, was riding a bicycle along a path
through a vacant lot when he encountered police officers investigating sus-
pected drug activity. When he resisted arrest, he was shot five times, leaving
him permanently blind and paralyzed from the waist down. Although in se-
vere pain, Martinez was repeatedly questioned without warnings while doc-
tors attempted to treat him at the hospital. Martinez was never prosecuted
for any offense and later sued Chavez, the interrogating detective, for al-
legedly violating his rights under the Fifth Amendment. A five-justice ma-



168 | MODERN RIGHTS IN CONTROVERSY

jority agreed, however, that “the failure to give a Miranda warning does not,
without more, establish a completed violation [of the Fifth Amendment]
when the unwarned interrogation ensues.”**

The restraints Miranda imposes upon the police are thus today much
more limited than the Warren Court envisioned. While in theory police are
supposed to give the required warnings prior to any custodial interrogation,
and must stop questioning if the accused at any time states she does not want
to talk or desires to consult with counsel, in practice the reality is quite dif-
ferent. Police can interrogate in complete disregard of the Miranda warnings
requirement if they are only seeking information rather than statements ad-
missible in a courtroom. They know that they will not be held to account for
the technical violation and also know that any physical evidence located as a
result of such an interrogation will still be admissible in court.

These numerous exceptions and limitations help explain why the final
nail in Miranda’s coffin was not driven in when the Court agreed to hear
Dickerson v. United States (2000), a case in which a lower federal appellate
court had upheld the admission of a confession taken by the FBI without
Miranda warnings. The lower court had applied a long-disregarded statu-
tory provision, enacted by Congress soon after Miranda was decided, which
declared simply that a confession was admissible in a federal prosecution if
it was voluntarily given. Congress had passed this provision in an attempt to
nullify Miranda’s warning requirements and reimpose the old “voluntari-
ness test,” which Miranda had expressly found inadequate and unworkable.
While many speculated that Dickerson would provide the vehicle to finally
overrule Miranda, in an ironic twist, Chief Justice Rehnquist authored the
Court’s opinion declining the invitation. Instead he protected the Court’s
own sphere of power, by declaring that Congress may not legislatively su-
persede a Supreme Court decision interpreting the Constitution. The chief
justice acknowledged that the “Constitution does not require police to ad-
minister the particular Miranda warnings” Observing that the Miranda
warnings had become part of our national culture, however, he nevertheless
concluded that the Constitution does require “procedures that will warn a
suspect in custody of his right to remain silent and which will assure the
suspect that the exercise of that right will be honored”** Because the federal
statute failed to require that a suspect in custody be given this information
before interrogation, the statute was therefore unconstitutional. Miranda
thus survives, but like an old coat, tattered and torn, it no longer retains its
original shape.

As the constitutional scholar Yale Kamisar has observed, this support for
Miranda by a Court that made every effort to weaken it reflects how suc-
cessful that effort has been.*® Putting aside the fears he once held that Mi-
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randa would handcuff the police, the chief justice observed in Dickerson that
“our subsequent cases have reduced the impact of the Miranda rule on legit-
imate law enforcement” Numerous empirical studies, including an Ameri-
can Bar Association survey of judges, prosecutors, and police officers, con-
firm that Miranda creates no significant problem for law enforcement.’”
Indeed, defense attorneys continue to be astonished that their clients confess
despite being given Miranda warnings. This should not be at all surprising.
Central to the Miranda decision was the Court’s conclusion that the police-
dominated atmosphere surrounding custodial interrogation constitutes
compulsion, rendering any statement made in such a setting the result of
compulsion in violation of the Fifth Amendment. Yet, precisely these same
pressures operate on a suspect who is asked to waive his rights. Indeed, it
seems illogical that a sane person would voluntarily subject himself to the
pressures of a custodial interrogation at the hands of a trained interrogator if
he had a truly free and unconstrained choice in the matter. Despite these
shortcomings, Miranda remains a symbol of society’s respect for individual
self-determination and human dignity. While its ritualized warnings may
fail to dissipate the compulsion inherent in the custodial setting, they never-
theless serve to restrain impulses that in other eras have led to unchecked
abuses by requiring an officer of the state to acknowledge that even the lowly
criminal suspect before him has certain rights the government must respect.

Conclusion

The history of the Fourth and Fifth Amendments can perhaps best be un-
derstood as a struggle between two opposing conceptions of an ideal crimi-
nal justice system. One view, called the “crime control” model, sees the pri-
mary function of the criminal justice system as the apprehension and
punishment of the guilty. Proponents of this view tend to value the effi-
ciency and effectiveness of law enforcement more highly than human rights
and to favor the restriction of liberty and privacy when it impedes the wars
on crime and terrorism. Proponents of the opposing view, called the “due
process” model, believe that the rights to liberty, privacy, and self-determi-
nation are essential to the continued existence of a free and democratic soci-
ety. Since the coercive power of government is exercised through the crimi-
nal law, they insist that the primary function of the criminal justice system
must be to safeguard those freedoms from erosion.’

The “crime control” model reflects a short-term view. It seeks to respond
to what is perceived as an immediate crisis. The “due process” model reflects
a long-term view. It seeks to prevent the abuses of power that history has
shown repeatedly occur when power is left unchecked. One view trusts
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those exercising government power and sees the greatest threat to the social
order as crime and terrorism. The other distrusts those who wield govern-
mental power and foresees the disintegration of the society we value if we
permit fear to let discrimination and arbitrary abuse gain a foothold. Neither
view holds a monopoly on the truth. The challenge for a society that seeks to
ensure both freedom from the street mugger and terrorist, on the one hand,
and freedom from oppressive government, on the other, is how to strike a
proper balance between these two models.

A majority of the Warren Court, molded by the experience of the Sec-
ond World War and the horrors of Nazi Germany and Stalinist Russia,
championed the “due process” model. The Warren Court’s extension of the
federal Constitution’s human rights guarantees to the states in the 1960s was
motivated by a belief that the states were failing to protect racial minorities
from abusive law enforcement practices. This discrimination, moreover, was
occurring at a time when those groups were attempting to exercise their po-
litical rights and participate in the democratic process of mainstream Amer-
ica. The television images of police beating peaceful civil rights demonstra-
tors and the documentation of abuses such as dragnet searches and coerced
confessions in back rooms of police stations created public support for ex-
tending federal protection for such basic human rights. In the 1970s and
1980s, however, the public came to feel increasingly vulnerable to street
crime, and the pendulum swung the other way. Many Americans began to
regard these basic human rights as mere “technicalities,” which allowed
guilty criminals to escape just punishment. The replacement of members of
the Warren Court with new justices, appointed by presidents who made
“crime control” a political slogan, led to judicial reinterpretations of the
Fourth and Fifth Amendments that significantly diminished liberty and pri-
vacy in order to promote efficient law enforcement. In the aftermath of 9/11
increased police powers to fight the “war” on terror may seem to be an even
more compelling necessity. Yet as Justice Louis Brandeis warned long ago:
“Experience should teach us to be most on our guard to protect liberty when
the Government’s purposes are beneficent. . . . [T]he greatest dangers to lib-
erty lurk in insidious encroachment by men of zeal, well-meaning but with-
out understanding”*

In an age of anxiety, where the fear of terrorism makes plausible any po-
lice practice that may appear helpful to the protection of national security,
the Bill of Rights may seem like an inconvenient and outdated impediment.
The danger, however, is not so much that the Supreme Court will further
erode these protections, but rather that the government will exploit to the
maximum the numerous exceptions and loopholes already created by the
Rehnquist Court’s jurisprudence. For example, because the Court has al-
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ready ruled that citizens have no reasonable expectation of privacy in their
telephone, banking, and other records exposed to third parties, the Fourth
Amendment does not prevent the government from gathering into a mas-
sive database all of the personal information now electronically kept about
an individual’s transactions. Indeed, government plans to launch just such a
program (called Total Information Awareness) were uncovered during Pres-
ident George W. Bush’s first administration. While that plan never material-
ized, under the USA Patriot Act, passed immediately after 9/11, an agent in
charge of an FBI office can obtain the same information by a secret sub-
poena upon a mere declaration that the information is relevant to an inves-
tigation to protect against terrorism. Because of the secrecy provisions of the
Patriot Act, the target of the investigation may never realize that his or her
privacy has been invaded. Similarly, because the Court has ruled that the
failure to give Miranda warnings does not constitute a completed violation
of the Fifth Amendment until the unwarned statement is introduced into
court in a criminal case, Miranda does not really provide meaningful pro-
tection for targets of terrorism-related investigations, where the objective is
to obtain information rather than a confession for use in a criminal prosecu-
tion.*

A climate of fear and secrecy is not an environment in which the Bill of
Rights will likely flourish in the twenty-first century unless an informed
electorate demands accountability for the exercise of government powers
that are used to deny liberty and invade privacy.*! Unfortunately American
rulers have not been immune in the past to the pressures created by threats
to public safety. During World War II, American citizens of Japanese ances-
try, totally innocent of any wrongdoing, were arrested and placed in deten-
tion camps. Those who ignore such lessons from history may find them-
selves repeating once again the mistakes of the past.
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The “Cruel and Unusual
Punishment” Clause

A Limit on the Power to Punish
or Constitutional Rhetoric?

JOSEPH L. HOFFMANN

The Anglo-American legal system could hardly be described, at least histor-
ically, as soft on crime. To give one example from English history: At the
time when the prohibition of “cruel and unusual punishments” first ap-
peared as a part of the English Bill of Rights of 1689 (and for many years
thereafter), the prescribed punishment for treason was to hang the offender
by the neck, cut him down while still alive, remove and burn his bowels in
front of him, and then behead and quarter him. Women convicted of trea-
son received a somewhat lesser punishment—they were burned alive at the
stake.

The American colonies, for the most part, rejected such extreme meth-
ods of capital punishment. But early Americans found other painful or de-
meaning forms of corporal punishment completely acceptable. For instance,
in 1791, when the United States adopted the prohibition of “cruel and un-
usual punishment” in the Eighth Amendment,! federal law provided that
larceny be punished by thirty-nine lashes. Branding, pillorying, and ear-
cropping were also common punishments in America in the late eighteenth
century and beyond.

Today, such punishments have passed from American law and practice.
But the Eighth Amendment played no direct role in their abolition. Indeed,
the U.S. Supreme Court did not even have cause to mention the “cruel and
unusual punishment” clause in an opinion for more than seventy-five years
after its adoption, and the justices relied upon the clause only rarely during
the next century.
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Sentencing reform in this country has been driven by the moral judg-
ment of the American people, as expressed in the statutory enactments of
legislatures, the discretionary decisions of prosecutors, the verdicts of juries,
and the sentencing pronouncements of trial judges. With few exceptions,
whenever a majority of Americans have decided that a punishment is unac-
ceptably “cruel and unusual,” either in the abstract or as applied to a particu-
lar crime, no constitutional provision or reviewing court has been needed to
fix the problem—the punishment has simply fallen into disuse, either be-
cause the authorization for it was revoked or because juries and trial judges
no longer tolerated its imposition.

These historical observations highlight the paradoxical nature of the
cruel and unusual punishment clause: the clause seems, on the one hand, to
be among the least essential elements of the Bill of Rights, because among
those provisions it alone is expressed in terms of the moral judgment of a
majority of American society. Unlike the anti-majoritarian thrust of the
First, Second, Fourth, Fifth, and Sixth Amendments, the Eighth Amend-
ment appears to guarantee only what the majority already believes to be
morally required. And if the words “cruel and unusual” are defined in
terms of society’s current mores and are subject to change only when soci-
ety itself has evolved, then (except for relatively rare cases of unauthorized
punitive conduct by renegade officials) the cruel and unusual punishment
clause would appear to serve a merely rhetorical purpose. As Justice Joseph
Story once wrote, the Eighth Amendment “would seem to be wholly un-
necessary in a free government, since it is scarcely possible that any depart-
ment of such a government should authorize or justify such atrocious con-
duct.™

On the other hand, if it is possible to find independent content in the
words “cruel and unusual,” that is, content or meaning independent of the
current mores of American society, then the clause would be among the
most essential in the Bill of Rights. This is because the clause would then
confer rights upon perhaps the least valued, and hence most vulnerable, of
all minority groups within society—the class of convicted criminals. Is there
any class more in need of protection from the majority’s will than those who
have been convicted of crimes? Even the most inept politician knows that
one of the easiest ways to win votes is to appear “tough on crime” by sup-
porting increased criminal punishments.

The cruel and unusual punishment clause of the Eighth Amendment
today remains a constitutional enigma. In capital cases, it has been used by
the Court to justify an active federal role in regulating both the substantive
and procedural aspects of that ultimate punishment. In noncapital cases,
however, it rarely merits even a citation, primarily because the Court has
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never managed to define it except by reference to American society’s exist-
ing norms and values. Developments in the final years of the Rehnquist
Court suggest the possibility of a renewed effort by the Court to find a more
satisfying definition. The future of the Eighth Amendment as a vital com-
ponent of the Bill of Rights may depend on the success or failure of this ef-
fort.

The Eighth Amendment and
Constitutional Interpretation

The search for the meaning of the cruel and unusual punishment clause is,
ironically, complicated by the relatively simple and straightforward lan-
guage of the clause, as well as by its apparently single-minded focus on the
moral dimension of a particular punishment. These special aspects of the
clause make it especially difficult for the Supreme Court to invalidate a
punishment under the Eighth Amendment; such a ruling, after all, requires
the Court to reject the view of a societal majority, as expressed in a legisla-
tively enacted criminal statute, that a certain punishment is morally accept-
able.

Constitutional interpretation is rarely, if ever, easy; the average law li-
brary is filled with books that seek either to justify or criticize the legitimacy
of judicial review (and occasional invalidation) of statutory enactments by
democratically elected legislatures. But most of the provisions in the Bill of
Rights at least appear to authorize the Court, either expressly or by implica-
tion, to make multifaceted policy judgments, balancing competing interests
against one another in deciding how to apply the provision in question.

For example, the Fourth Amendment bans “unreasonable” searches and
seizures, without specifying what are legitimate reasons. Thus, in deciding
whether a search or seizure is unreasonable under the Fourth Amendment,
the Court legitimately may (and often does) consider all relevant moral, po-
litical, social, and economic advantages and disadvantages of the challenged
police practice.

The First Amendment’s language, by comparison, is more absolute, seem-
ingly allowing 7o laws to abridge the freedoms of speech, press, religion, as-
sembly, or petition. Unlike the Fourth Amendment, the First Amendment
appears to place entire subject areas outside the range of proper governmen-
tal action. But once one accepts the inevitability that even First Amendment
rights must have limits—if they did not, how could the government prohibit
yelling “fire” in a crowded theater?—then the question of how and where to
draw the line involves the same broad range of moral, political, social, and
economic concerns. The language of the First Amendment itself does not
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purport to dictate the terms of the inquiry into potential limits, nor does it
attempt to establish which of the competing concerns should take priority in
determining the importance of a proposed exception to the First Amend-
ment’s protections.

As a consequence of this multifaceted balancing approach to constitu-
tional interpretation, both the First and the Fourth Amendments provide
the Court with ample opportunities to disagree, in ways that at least appear
to be principled and legitimate, with the views of a majority of Americans.
For example, if the Court decides to strike down a popular program of
mandatory drug testing of public employees as a violation of the Fourth
Amendment, it can find that the majority has overstated the likelihood or
the risks of drug usage by the employees. Or the Court can dispute the pro-
jected costs of alternative measures, such as individual determinations of
likely drug use. Or the Court can hold that, contrary to the beliefs of the ma-
jority, the program would produce an unequal, discriminatory effect on pro-
tected classes within society. Or the Court may agree with all of the separate
empirical judgments and predictions underlying the majority’s view, yet dis-
agree with how the majority strikes the balance of competing interests. All of
these bases for invalidating the program, and many others, can appear, at
least in the abstract, to be potentially legitimate exercises of the Court’s judi-
cial power.

The language of the cruel and unusual punishment clause, on the other
hand, seems to compel the Court to make what might be called a pure and
simple moral judgment: Is the challenged punishment “cruel and unusual,”
or is it not? Unlike the First Amendment, the Eighth Amendment contains
an express limitation on the scope of its protections—it does not prohibit a//
punishments, only “cruel and unusual” ones. Unlike the Fourth Amend-
ment, moreover, the Eighth Amendment’s express limitation is defined in
terms of an explicitly normative judgment about the moral quality of a chal-
lenged punishment: the clause does not broadly prohibit unreasonable pun-
ishments, nor does it specifically prohibit costly, discriminatory, or useless
punishments. Concerns based on nonmoral judgments, such as the cost of
possible alternative punishments or the importance of using a particular
punishment to achieve a political or social goal, thus would seem to be ex-
cluded from the Court’s consideration, at least based on the Eighth Amend-
ment’s language.

The purity and simplicity of the normative moral judgment seemingly
required by the Eighth Amendment’s language creates a difficult problem
for the Court. According to most philosophers, the morality of a punish-
ment necessarily rests, at least in large measure, on the consensus of a par-
ticular society at a particular place and time in history. This is true regardless
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of whether the philosopher believes in a utilitarian justification for punish-
ment—that punishment is justified because it reduces crime or serves some
other societal end—or a retributive one—that punishment is justified simply
because it is what the criminal deserves. In either case, most philosophers
agree, it is simply impossible to conclude that a particular punishment is al-
ways cruel or always not cruel, either in the abstract or for a particular crime
or criminal. The ultimate conclusion about the morality of a particular pun-
ishment is, like beauty, in the eye of the beholding society; what is viewed as
cruel punishment by one society may not be cruel to another.

The history of American society supports the philosophers’ view that
the morality of a punishment is based on the perceptions of a particular so-
ciety. Indeed, if there is one commonly accepted principle of the Eighth
Amendment, it is that the meaning of the cruel and unusual punishment
clause cannot be fixed as of 1791, or at any other moment in time, but in-
stead must be allowed to change in relation to changes in American values.
Thus Chief Justice Warren Burger, who argued for a narrow view of the
clause, explained:

A punishment is inordinately cruel, in the sense we must deal with it in these
cases, chiefly as perceived by the society so characterizing it. The standard of
extreme cruelty is not merely descriptive, but necessarily embodies a moral
judgment. The standard itself remains the same, but its applicability must
change as the basic mores of society change.?

And Chief Justice Earl Warren, who advocated a much broader reading
of the clause in perhaps the most well-known and oft-cited of all Eighth
Amendment commentaries, wrote: “The Amendment must draw its mean-
ing from the evolving standards of decency that mark the progress of a ma-
turing society”™

In construing the cruel and unusual punishment clause, any attempt by
the Court to deviate from a fundamentally majoritarian or consensus-based
view of morality is destined to appear unprincipled and illegitimate, at least
in the eyes of the societal majority. And therein lies the Court’s special
Eighth Amendment dilemma: If the interpretation of the cruel and unusual
punishment clause is tied too closely to the moral judgment of American so-
ciety, the clause becomes unnecessary, as a mere restatement of the primacy
of the majority’s will in a democratic society. Yet any other method of con-
struing the clause, and especially one that reaches a different result than
most Americans would reach, places the Court on extremely thin ice, sub-
ject to the criticism that it is legislating moral standards rather than adjudi-
cating them. Chief Justice Burger stated the problem well:
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There is no novelty in being called upon to interpret a constitutional provi-
sion that is less than self-defining, but, of all our fundamental guarantees, the
ban on “cruel and unusual punishments” is one of the most difficult to translate
into judicially manageable terms. . . . [I]t is essential to our role as a court that
we not seize upon the enigmatic character of the guarantee as an invitation to
enact our personal predilections into law.®

To be sure, the Court has, from time to time, proven willing to use the
Eighth Amendment to strike down particular punishments; but all of the
justices, on both sides of these “cruel and unusual punishment” cases, have
agreed that the Court should proceed in such cases with an exceptional
amount of caution and self-restraint.

The Eighth Amendment as a Prohibition
of Certain Punishments

The fundamental issue before the Court in any case involving the meaning
of the Eighth Amendment’s cruel and unusual punishment clause is whether
there exists a principled and legitimate method of interpreting the clause
other than relying solely on the moral judgment of a majority of American
society. To put it differently, if a societal majority finds a punishment
morally acceptable, does that foreclose the Court from invalidating the pun-
ishment? Or is there a legitimate basis for the Court to deviate, at least on oc-
casion, from society’s moral judgment? The Court today addresses these
questions in three principal contexts.®

First, the Eighth Amendment is sometimes invoked in cases involving
challenges to the constitutionality of particular forms or methods of punish-
ment—what might be called challenges to punishments “in the abstract”
The claim in these cases is that the punishment itself is cruel and unusual,
regardless of the crime for which it is imposed and the moral culpability of
the criminal who receives it.

What limited historical evidence exists concerning the original intent
behind the cruel and unusual punishment clause suggests that this kind of
case is at the core of the Eighth Amendment. The drafters of the Eighth
Amendment were primarily concerned with barring the imposition of
“cruel methods of punishment that [we]re not regularly or customarily em-
ployed,”” such as those invented by Lord Chief Justice Jeffreys to punish the
perjurer Titus Oates during the reign of James II in England. Oates had been
responsible for the deaths of many innocent Catholics, as a result of his false
testimony that they were involved in a “Popish Plot” to overthrow the king.
Among the punishments imposed by Lord Jeffreys (which were described in
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a 1689 dissent in the House of Lords as “cruel, barbarous, and illegal” and as
violative of the cruel and unusual punishments clause of the English Bill of
Rights)® were that Oates be stripped of his canonical and priestly habits, that
he stand in the pillory annually, that he be whipped “from Aldgate to New-
gate” and, two days later, “from Newgate to Tyburn,” and finally that he be
imprisoned for life.” These punishments were objectionable, not because
they were necessarily disproportionate to the seriousness of Oates’s crime,
but because they had “no Precedent” and were “contrary to Law and ancient
Practice’?

In American legal experience, constitutional challenges to particular
forms or methods of punishment have not often succeeded. For over 175
years, American courts used a majoritarian interpretation of the cruel and
unusual punishment clause and thus invalidated only a handful of relatively
bizarre punishments. The leading Supreme Court cases, Weems v. United
States (1910)" and Trop v. Dulles (1958),!? involved, respectively, a harsh
punishment known as cadena temporal (used only in the Philippines when it
was under American control, and consisting of incarceration at “hard and
painful labor” with chains on the wrists and ankles at all times) and the pun-
ishment of forfeiture of citizenship imposed for wartime desertion of duty.
The decisions in the two cases involved relatively straightforward applica-
tions of the cruel and unusual punishment clause. Both punishments were
quite severe, both were used only on very rare occasions, and neither en-
joyed wide public support.

Since the 1980s, however, the cruel and unusual punishment clause has
enjoyed a jurisprudential rebirth of sorts, and since that time has been the
subject of numerous Court opinions. Perhaps the most controversial, and
certainly the most well-known, recent claim of invalidity under the Eighth
Amendment is the contention that the death penalty is, on its face, a “cruel
and unusual” punishment. The Court has addressed this claim twice since
1970, and several of the opinions written by the individual justices on the
subject provide excellent examples of the various approaches to constitu-
tional interpretation of the clause.

The most consequential direct challenge to the constitutionality of the
death penalty was the 1972 case of Furman v. Georgia.'* At the time, public
support for the death penalty was at a historic low, and no executions had
occurred for five years; nevertheless, polls suggested that a slight majority of
Americans continued to support capital punishment. In Furman, five of the
justices concluded that the death penalty, at least as it existed at the time, vi-
olated the Eighth Amendment. The challenge posed by such a ruling was
daunting: how to explain to the American people that the death penalty was
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“cruel and unusual,” when most people, or at least a substantial percentage of
them, still accepted the morality of the death penalty.

Only two justices confronted the issue head-on and found the death
penalty itself to be “cruel and unusual,” regardless of the crime for which it
was imposed. The opinions of Justices William Brennan and Thurgood
Marshall, although well-written and persuasive, reveal the inherent diffi-
culty of declaring unconstitutional on moral grounds a punishment that a
majority of Americans had not yet rejected.

Justice Brennan identified four principles that, in his view, marked a
punishment as “cruel and unusual”: (1) unusual severity, to the point of de-
grading the dignity of human beings; (2) arbitrary imposition; (3) rejection
by contemporary American society; and (4) excessiveness, in the sense of in-
flicting unnecessary suffering. Recognizing the difficulty of finding the
death penalty to violate any one of these four principles, given its public sup-
port, Brennan concluded that the four principles must be considered to-
gether. Any punishment that “seriously implicated” each of the principles
would, under this “cumulative” test, be unconstitutional, even if it did not vi-
olate any of the principles standing alone. According to Brennan, the valid-
ity of the death penalty was sufficiently in doubt, under each of the four
principles, to justify adding them together and reaching a conclusion of un-
constitutionality.

Justice Marshall also found the death penalty to be “cruel and unusual”
on its face, but he used a more direct approach. Marshall focused his opinion
on two points: first, the death penalty was an excessive punishment, since it
did not serve any legitimate penological purpose. Retribution, in Marshall’s
view, might explain why society chose to punish, but it could not suffice as
the moral justification for a punishment. Thus, the death penalty could not
be based on retribution. Numerous studies, on the other hand, had failed to
prove any deterrent value from the use of the death penalty, at least as com-
pared to life imprisonment. Thus, the death penalty could not be based on
deterrence. Finally, other possible purposes for the death penalty, such as in-
capacitation, encouraging guilty pleas, eugenics, and cost-saving, were, ac-
cording to Marshall, either unsupported by fact or unacceptable in principle.

Justice Marshall’s second point responded honestly and forthrightly, if
perhaps unconvincingly, to the majoritarian dilemma posed by the Eighth
Amendment: he simply contended that public support for the death penalty
was based on public ignorance of the various arguments against capital pun-
ishment expressed in the first half of his opinion. Moreover, he argued, the
public was also unaware of the discriminatory application of capital punish-
ment, the likelihood that innocent people are sometimes executed, and the
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deleterious effects of capital cases on the criminal justice system in general.
Marshall concluded:

It has often been noted that American citizens know almost nothing about
capital punishment . . . I believe that the great mass of citizens would conclude
on the basis of the material already considered that the death penalty is im-
moral and therefore unconstitutional . . . Assuming knowledge of all the facts
presently available regarding capital punishment the average citizen would, in
my opinion, find it shocking to his conscience and sense of justice. For this rea-
son alone capital punishment cannot stand.'

The arguments on the other side of the constitutional issue were made
by the four dissenters in Furman, Chief Justice Burger and Justices Harry
Blackmun, Lewis Powell, and William Rehnquist. Among their arguments,
typical of previous responses to challenged punishments, were (1) federal
courts should be loath to strike down legislatively authorized punishments
as “cruel and unusual,” since elected state legislatures, and not life-tenured
federal courts, are the barometers of public opinion; (2) the punishment of
death was common in 1791 (and was referred to explicitly in the language of
the Fifth Amendment and the due process clauses of the Fifth and Four-
teenth Amendments), thus the framers must have believed that the death
penalty was not “cruel and unusual’; (3) the fact that a majority of state leg-
islatures, along with the federal government, authorize capital punishment
is a reliable indicator of society’s moral judgment; (4) public opinion polls
show broad support for the death penalty; (5) the fact that juries rarely im-
pose the death penalty is evidence not of societal rejection of the punish-
ment but of the care and caution that juries properly bring to capital cases;
(6) the efficacy of the death penalty is irrelevant under the Eighth Amend-
ment; (7) even if it were relevant, the death penalty serves an appropriate
retributive purpose; and (8) the evidence about deterrence is equivocal, sug-
gesting that the Court should defer to the legislative resolution of the deter-
rence issue.

The three justices who joined with Brennan and Marshall in voting
against the death penalty in Furman did so without even addressing the ar-
gument that the death penalty itself, in the abstract, was “cruel and unusual”
Instead, each of the three concluded that there was something wrong with
the way the death penalty was being administered by the states. This allowed
them to avoid a direct confrontation with society’s underlying moral judg-
ment about the death penalty. For example, Justice William Douglas con-
tended that racial and class discrimination plagued the administration of the
death penalty. Justice Potter Stewart, on the other hand, wrote that arbitrari-
ness, not discrimination, was the main problem: “These death sentences are
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cruel and unusual in the same way that being struck by lightning is cruel and
unusual”*® Finally, Justice Byron White concluded that the death penalty
was being imposed so rarely by the states that it could not serve any useful
purpose; the problem, in other words, was its infrequent use.

Although no single opinion in Furman received majority support, the
votes of Justices Brennan, Marshall, Douglas, Stewart, and White, when
added together, produced a ruling that all existing death-penalty statutes
were unconstitutional. Contrary to the views of Brennan and Marshall, how-
ever, in Furman the Court was not riding the crest of an anti-death-penalty
wave. Nor did the Furman decision mark the end of the death penalty in
America. Instead, in the years immediately after Furman, thirty-five states
revised and reenacted their death-penalty statutes, hoping the changes
would satisfy a Court majority that the death penalty could be administered
within constitutional standards. And in 1976, in Gregg v. Georgia'’ and its
companion cases, the Court upheld three of the new statutes (those of Geor-
gia, Florida, and Texas) by a 7-2 vote, with only Brennan and Marshall dis-
senting.

After Gregg, most states adopted a variation of the three death-penalty
statutes approved by the Court. Today, more than two-thirds of the states
and the federal government authorize the death penalty for at least some
crimes.!® Executions, which ceased in the late 1960s under the cloud of pos-
sible unconstitutionality, resumed in 1977 when Gary Gilmore faced a firing
squad in Utah. As of July 1, 2006, a total of 1,029 persons had been executed
under the various post-Furman capital punishment statutes, and 3,366 con-
demned inmates were on Death Row awaiting execution.'

Since Furman and Gregg, the Court has not seriously reconsidered the
claim that the death penalty itself violates the Eighth Amendment. And in
light of the persistent nationwide popular support for the death penalty, it is
unlikely that a challenge to the constitutionality of the death penalty itself
will attract the Court’s attention in the near future. For this reason, those
who advocate abolition of the death penalty have turned to state legislatures
and state courts, in the hopes of achieving there what they cannot presently
achieve through the federal courts under the Eighth Amendment. That the
death penalty should be abolished because our criminal justice system is in-
capable of administering it in a mistake-free manner, and thus risks the hor-
ror of executing an innocent person, is one of the most potent arguments
that can be made for abolition, and probably had much to do with New
York’s abandonment of the death penalty in 2005.2°

Even if judicial invalidation of capital punishment itself seems unlikely
at present, it is likely that the Court will have to consider the related issue of
whether particular methods of execution violate the cruel and unusual pun-
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ishment clause. The Court upheld the constitutionality of death by shooting
in 1879% and by electrocution in 1890.>> And in 1985, over a vigorous dis-
sent by Justice Brennan, the Court declined to review a direct challenge to
the constitutionality of electrocution.?® Basic societal values may well be
changing in this area, however. In recent years, almost all of the states that
impose capital punishment have replaced electrocution with lethal injection
as their method of execution. This shift resulted primarily from the belief
that lethal injection is a more humane method of execution, causing less
pain and suffering for the condemned inmate. Given these clear societal
trends, electrocution may well be found “cruel and unusual” in the near fu-
ture.

Lethal injection, however, is not immune from its own Eighth Amend-
ment concerns. Some have argued that the particular combination of drugs
often used for lethal injection does not always anesthetize the prisoner be-
fore he begins to feel extreme pain. Moreover, the administration of the
drugs may itself cause unnecessary pain, especially for inmates who (like
many) have histories of drug abuse and damaged veins. The problem is ex-
acerbated if the drugs are administered by someone who is not a doctor; the
medical profession, however, has grown increasingly queasy about the ethics
of participating, in any way, in an execution.? In the waning days of the
Rehnquist Court, these issues were percolating in the lower courts, and
eventually may make their way to the Supreme Court.

The Eighth Amendment as a
Source of Procedural Rights

The Court’s second—and, by far, most aggressive—application of the cruel
and unusual punishment clause is, ironically, the most difficult to justify, at
least in terms of the constitutional text. As a result of the Court’s decisions in
Furman and Gregg, invalidating and revalidating the death penalty not in
the abstract but in terms of the application of the punishment, the Eighth
Amendment has become a potent constitutional limitation on the proce-
dures by which the state and federal governments administer their respec-
tive death-penalty systems. The cruel and unusual punishment clause has, in
effect, become a “super due process clause” for death-penalty cases only, im-
posing heightened procedural standards to ensure the fairness and accuracy
of the sentencing stage of a capital trial.

The origin of this procedural use of the cruel and unusual punishment
clause can be found in the Furman opinions of Justices Douglas, Stewart,
and White. There, each of the three concluded that the death penalty, as ad-
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ministered, violated the Eighth Amendment, even though none of them
found it invalid on its face. The result was that the death penalty could be
constitutionally imposed, but only if the procedures for imposing it were
substantially improved. The main problem with pre-Furman death-penalty
statutes was that they gave too much discretion to the sentencing jury?
without providing any guidance in the exercise of that discretion. The jury
thus did not know what factors should or should not be considered in de-
ciding between a death sentence and a life sentence. Without such guidance,
arbitrary and/or discriminatory sentencing results were inevitable.

This procedural interpretation of the Eighth Amendment has been
sharply criticized. As the Furman dissenters wrote: “The approach of these
concurring opinions has no antecedent in the Eighth Amendment cases. It is
essentially and exclusively a procedural due process argument.”® The pri-
mary objection to the procedural interpretation is that the Eighth Amend-
ment, of all the provisions in the Bill of Rights, is the most obviously sub-
stantive in its language. Constitutional scholar Raoul Berger has described
the procedural approach as an “unwarranted manipulation of constitutional
terms”;? in his view, the Eighth Amendment clearly applies “only to the na-
ture of the punishment, not to the process whereby it was decreed”?*

On the other hand, another noted constitutional scholar, John Hart Ely,
has argued that a procedural interpretation of the Eighth Amendment actu-
ally may be more legitimate than a textually based substantive interpreta-
tion.” According to Ely, the main purpose of the Eighth Amendment is to
ensure that “cruel” punishments are not applied in “unusual” ways, in other
words, against people who are politically unable to defend themselves—
which, in modern America, means those who are economically disadvan-
taged or otherwise different from the politically active, generally white, mid-
dle to upper-middle class. Ely contended that the three justices in Furman
were on the right track, because it was the discretionary nature of the Fur-
man statutes that allowed the “haves” to limit the use of the death penalty to
the “have-nots” Ely concluded, however, that no procedural reform can ever
eliminate this discretion; thus, in his view, the death penalty itself must vio-
late the Eighth Amendment: “It is so cruel that we know its imposition will
be unusual”*

The state statutes upheld by the Court in Gregyg tried to give more guid-
ance in capital sentencing by providing lists of “aggravating” and “mitigat-
ing” factors for the jury’s consideration. Just two years after Gregg, however,
the Court seemingly reversed direction and held, in Lockett v. Ohio (1978),*!
that a capital sentencer must have complete discretion to consider absolutely
anything that a defendant might offer in mitigation of a death sentence.



184 | MODERN RIGHTS IN CONTROVERSY

The Court’s decision in Lockett, which mandated sentencing discretion
to ensure that the sentencer could mete out “individualized justice,” was
clearly inconsistent with the basic thrust of Furman and Gregg, and the ten-
sion between the two lines of cases persists to this day. In the judicial tug-of-
war between the pro-discretion and anti-discretion themes, many proce-
dures used in death-penalty cases have been held unconstitutional. In at
least one case, the very same procedures were challenged as both allowing
too much sentencing discretion to satisfy the Eighth Amendment and not
allowing enough.*

This unfortunate situation is why Justice Scalia declared, in 1990, that he
would no longer follow Lockett and its progeny.** According to Scalia, Lock-
ett ignored the rationale of Furman and Gregg and should therefore be over-
ruled. The battle cry thus has been issued for a revisitation of Lockett, and
the Court someday may be forced to reconsider whether the states must
allow all mitigating evidence to be considered by a capital sentencer.

During the final years of the Rehnquist Court, the primary focus of
death-penalty jurisprudence shifted from the special capital sentencing
rules that are the subject of Eighth Amendment “super due process” to those
more general procedural rules, derived elsewhere in the Bill of Rights, that
are designed to ensure the accuracy of the guilt-innocence determination at
trial. Fueled by concern about mistaken convictions in death-penalty cases
—mistakes identified, in some cases, by unassailable DNA evidence—the
Court began to take a closer look at the quality of capital defense lawyering
under the Sixth Amendment,* as well as the basic due process rules that re-
quire prosecutors to turn over exculpatory information to the defense before
trial* These decisions, however, may not reach the core of the accuracy
problem. Most mistakes in death-penalty cases seem to result not from trial
errors, but from pre-trial investigation errors, especially mistaken eyewit-
ness testimony and false confessions extracted by well-meaning but perhaps
overzealous police and prosecutors.® If the Court really wants to reduce the
risk of error during the guilt-innocence stage of capital trials, it may have to
reexamine its modern approach to the Fourth and Fifth Amendments, both
of which are central to the regulation of pre-trial investigations.

The Eighth Amendment as a Guarantee
of Proportional Punishments

The third and final context in which the Court addresses “cruel and unusual
punishment” issues is in cases involving a constitutional challenge to the im-
position of a punishment for a particular crime or against a particular class
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of criminals. This is sometimes called an “as applied” challenge, and the na-
ture of the claim is sometimes described as a “proportionality” claim; in
other words, the claim is that a particular punishment is “disproportionate,”
either to the crime in question or to the moral culpability of the criminal.

At the outset, a good historical argument can be made that proportion-
ality claims do not fit within the scope of the Eighth Amendment at all. This
argument was made by Justice Scalia, joined by Chief Justice Rehnquist, in
the 1991 case of Harmelin v. Michigan.’” Scalia based his argument on his-
tory, noting that at least two state constitutions adopted at about the same
time as the Bill of Rights, in New Hampshire (1784) and Ohio (1802), con-
tained both a cruel and unusual punishment clause and a “proportional pun-
ishment” clause, thus suggesting that the clauses referred to different sub-
jects. Scalia also cited early legislative and judicial discussions of the Eighth
Amendment, which tend to show that the original intent was to prohibit
punishments “without reference to the particular offense”* Thus, according
to Scalia, if a punishment is not “cruel and unusual” in the abstract, it can be
used for any crime without violating the Eighth Amendment; the legislature
simply must be trusted not to authorize the use of, say, the death penalty for
an overtime parking violation.

Justice Scalia’s mastery of the historical evidence is impressive. Whatever
the history books and he may say about the matter, however, the Court has
long recognized proportionality claims as legitimate under the Eighth
Amendment. In 1962, in Robinson v. California,* the first case to apply the
Eighth Amendment to the states, the Court rejected a ninety-day prison
sentence for the crime of being addicted to narcotics. Since the sentence
could not possibly have been “cruel and unusual” in the abstract, the Court
apparently must have found the punishment to be disproportionate to the
crime.” And in 1983, in Solem v. Helm,* the Court struck down a life sen-
tence without possibility of parole, under a recidivist statute, for a person
convicted of seven nonviolent felonies. In Helm the Court expressly based its
holding on the proposition that the cruel and unusual punishment clause
“prohibits not only barbaric punishments, but also sentences that are dis-
proportionate to the crime committed.”*

Given that the Court apparently continues to recognize a proportional-
ity component to the Eighth Amendment, the fundamental issue remains:
How should the Court determine whether a punishment is “disproportion-
ate,” either for a particular crime or for a particular class of criminals?

The key to resolving a proportionality claim, according to Helm, is to
identify those “objective factors” that determine whether or not a particular
punishment is appropriate for a particular crime or criminal. The “objective
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factors” that were determined in Helm to be relevant to resolving a propor-
tionality claim are (1) the gravity of the offense as compared to the severity
of the penalty, (2) the penalties imposed in the same jurisdiction for similar
crimes, and (3) the penalties imposed in other jurisdictions for the same
crime.

This effort to base proportionality decisions on “objective factors,” rather
than on the moral judgments of the justices themselves, is laudable. But the
Court does not seem close to achieving consensus about how such “objective
factors” should be weighted, or even the order in which they should be con-
sidered. For example, three of the justices in the Harmelin case, which up-
held a mandatory life sentence without parole for a first offender convicted
of possession of 650 grams of cocaine, suggested that the first of the three
aforementioned factors is the most important one, and that the second and
third factors should be considered only if the Court believes the challenged
punishment is too severe.”® In a 1989 case, on the other hand, four justices
argued that proportionality analysis must end whenever the Court deter-
mines that a particular application of a punishment is not “unusual,” in the
sense that a substantial number of states authorize the same use of the chal-
lenged punishment.*

And what about punishments that are clearly “unusual,” in the sense that
no other state uses them for the particular crime? Does the Eighth Amend-
ment proportionality principle prohibit a state from ever becoming the first
to impose a more severe punishment for a particular crime? This would turn
the Eighth Amendment into a one-way ratchet: the penalty for a given crime
could go down, but it could never go back up.

The last major noncapital proportionality case decided by the Rehnquist
Court, Ewing v. California (2003),* illustrates some of the ongoing difficul-
ties with the Court’s Eighth Amendment proportionality analysis. In Ewing,
the defendant, a recidivist with a long history of crimes including robbery
and burglary, shoplifted three golf clubs, worth $399 each, from a pro shop.
For this, under California’s “three strikes” law, he received a sentence of
twenty-five years to life in prison. Was the sentence disproportionate to his
crime(s)?

The Court, by a 5-4 vote, held that it was not, but no majority opinion
was generated. A plurality of three justices (Justice O’Connor, joined by
Chief Justice Rehnquist and Justice Kennedy), relying on the concurring
opinion of Justice Kennedy in Harmelin, concluded that the sentence passed
constitutional muster because it was not, in the view of those justices,
“grossly disproportionate” Thus, according to the plurality, no comparative
analysis was required. Two other justices (Scalia and Thomas) concurred on
the separate ground that the Eighth Amendment contains no proportional-



The “Cruel and Unusual Punishment” Clause / Hoffmann | 187

ity principle at all. The four remaining justices (Stevens, Breyer, Souter, and
Ginsburg) dissented, based on an exhaustive comparative analysis of recidi-
vist laws in other states, as well as other serious crimes in California.

The real problem is that the “objective factors” approach, despite its at-
tractiveness, is so vague and indeterminate that it leaves the Court in the
same old bind of having to decide whether or not to disagree with the soci-
etal majority’s view of the morality of the challenged punishment. This
problem also has plagued the Court in recent decisions about the propor-
tionality of the death penalty for juvenile murderers* and murderers who
are mentally retarded.”’

In the 2005 case of Roper v. Simmons,*® for example, the justices strug-
gled with such seemingly trivial matters as how best to count up the states
that authorize or do not authorize the death penalty for juvenile murderers.
Should states that do not authorize the death penalty at all count as opposing
the death penalty for juveniles, or should they be excluded from the tally al-
together? The Court decided to count such abolitionist states in the tally, de-
spite Justice Scalia’s retort that this was tantamount to “including old-order
Amishmen in a consumer-preference poll on the electric car”® If this is the
best the Court can do to resolve proportionality issues, however, it is per-
haps worth asking whether the end result is worth the effort.

In Simmons, the Court ultimately concluded that the death penalty is
constitutionally disproportionate for murderers who kill before reaching the
age of eighteen, but permissible for those who kill above that age. The most
interesting, and potentially most important, part of the majority opinion was
the part that discussed the significance of international human rights stan-
dards to the Eighth Amendment question. According to Justice Kennedy’s
majority opinion:

It is proper that we acknowledge the overwhelming weight of international
opinion against the juvenile death penalty. . .. The opinion of the world com-
munity, while not controlling our outcome, does provide respected and signifi-
cant confirmation for our own conclusions.

Over time, from one generation to the next, the Constitution has come to
earn the high respect and even, as Madison dared to hope, the veneration of the
American people. . .. It does not lessen our fidelity to the Constitution or our
pride in its origins to acknowledge that the express affirmation of certain fun-
damental rights by other nations and peoples simply underscores the centrality
of those same rights within our own heritage of freedom.*

Justice Scalia, predictably, was unpersuaded. He retorted:

[T]he basic premise of the Court’s argument—that American law should con-
form to the laws of the rest of the world—ought to be rejected out of hand. In
fact the Court itself does not believe it. . . .
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The Court has been oblivious to the views of other countries when deciding
how to interpret our Constitution’s [freedom of religion] requirement. . . .

And let us not forget the Court’s abortion jurisprudence, which makes us
only one of six countries that allow abortion on demand until the point of via-
bility. . ..

I do not believe that approval by “other nations and peoples” should buttress
our commitment to American principles any more than (what should logically
follow) disapproval by “other nations and peoples” should weaken that com-
mitment. . .. What these foreign sources “affirm”. . . is the Justices’ own notion
of how the world ought to be, and their diktat that it shall be so henceforth in
America.”!

Will the Roberts Court expand on the notion, expressed in a majority
opinion for the first time in Simmons, that international standards of human
decency should influence the Court’s interpretation of the Eighth Amend-
ment? If so, this would represent a significant step toward the development
of a new and independent Eighth Amendment standard that is not tethered
to the normative views of a majority of the American people. In essence,
under this new approach, the Court would construe the Eighth Amendment
in terms of what is seen as “cruel and unusual punishment” by the entire
world—not just by the United States. Whether such a move would be per-
ceived as legitimate by the American people, who usually tend to resist such
broad internationalist perspectives, remains to be seen.

Conclusion

The cruel and unusual punishment clause may well stand at a constitutional
crossroads. The clause has enjoyed a brief period of prominence, although
this prominence may have been achieved at some cost in terms of public
perception of the legitimacy of the Court’s decision-making process. The re-
cent introduction of an international human rights perspective into the
Court’s Eighth Amendment jurisprudence may further erode public sup-
port, and could even lead to a public backlash that could push the Court to
return to its traditional, majoritarian approach toward interpreting the
clause’s language. With the failure of the efforts by Justices Brennan and
Marshall, in Furman, to find a principled basis for holding the death penalty
unconstitutional per se, the Court does not seem eager to entertain new
broad-based challenges in this area. Regarding proportionality, Justice Scalia
has undermined the historical basis for the entire doctrine, and the rest of
the Court seems unable to reach a clear consensus about the proper method
for analyzing the issue, let alone about the results of such an analysis. And
the “super due process” death-penalty cases, although still numerous, seem
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likely to be eclipsed in the future by constitutional developments in the more
general area of pre-trial investigations.

Will the cruel and unusual punishment clause, in the twenty-first cen-
tury, prove to be a significant limit on the government’s power to punish, or
will it continue to be viewed as mere constitutional rhetoric? No one knows
for sure. But the history of the clause strongly suggests that, as a result of the
clause’s unique language and character, the Court may be unable to resist for
long the inevitable pressure to adopt the majoritarian point of view.
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Equal Protection and
Affirmative Action

HERMAN BELZ

Liberty and equality, proclaimed as self-evident truths in the Declaration of
Independence, are the fundamental principles of republican government in
the United States. For almost a century after 1776, the existence of slavery
denied liberty and mocked equality. The destruction of slavery during the
Civil War, followed by the Reconstruction constitutional amendments, ex-
tended liberty to four million previously excluded black persons and estab-
lished fundamental equality in civil rights. A century later the Civil Rights
Act of 1964 repudiated the counterfeit equality of the separate but equal
doctrine, adopted in the late nineteenth century as a constitutional expres-
sion of contemporary racial-group thinking. The culmination of decades of
struggle for genuine equality of civil rights, this landmark legislation pro-
hibited discrimination against any individual because of race, color, religion,
and national origin in a wide range of public and private activities. The Civil
Rights Act made equal rights for individuals the controlling principle of civil
rights policy in the United States.

Before the 1960s the idea of equality rarely dominated debates on public
policy.! The Civil Rights Act of 1964 altered the status of this basic principle,
elevating it to ideological preeminence and making it a continuing preoccu-
pation of American politics. Underlying the 1964 act was a national consen-
sus that the Constitution extends its protection equally to every person as an
independent individual. Since the late 1960s that consensus has disinte-
grated. In its place has arisen the radically different idea of equality among
racial and ethnic groups, implemented through proportional representa-
tion, as the primary meaning of equal protection. Affirmative action is the
vehicle of this new definition. The term refers to government policies that
directly or indirectly award jobs, admission to colleges and professional
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schools, and other social goods to individuals on the basis of membership in
designated protected groups. Its purpose is to compensate those groups for
past discrimination caused by society as a whole. This essay will examine the
contested meaning of equality in contemporary civil rights policy by focus-
ing on equal employment opportunity as well as admission to higher educa-
tion and the emergence of affirmative action.

Title VII and the Origins of Affirmative Action

Although the idea of group rights appears in many areas of civil rights pol-
icy, its use in employment and higher education raises peculiarly acute is-
sues of broad significance for liberal democracy in the early twenty-first
century. Prior to the Civil Rights Act, national law permitted employers to
select employees according to race or any other consideration, except for the
National Labor Relations Acts restrictions on discrimination for labor
union activity. Affirmative action in employment disregards the limitation
on government power inherent in the prospective nature of the antidiscrim-
ination principle of the Civil Rights Act. Extending to practices that were
lawful when they occurred, it in effect declares them retrospectively unlaw-
ful in order to justify awarding economic benefits to members of groups
designated as victims of societal discrimination. Unlike other civil rights is-
sues, moreover, employment presents highly relevant questions about the
qualifications of applicants that are in turn related to property rights and le-
gitimate business considerations. In civil rights questions such as voting and
desegregation of schools and public facilities, there is an unlimited number
of goods available—for instance, ballots to be cast or places to be occupied—
but individuals compete for a limited number of jobs. Affirmative action in
employment thus poses the issue of government regulation as an instrument
of social redistribution and brings into conflict the civil rights both of em-
ployers and individuals who are members of protected and unprotected
groups.

Because laws against racial discrimination in employment potentially
threatened business freedom and the operation of the labor market, resis-
tance to national legislation on equal employment opportunity was stronger
than to other civil rights reforms. Although after World War II many states
created fair employment practice commissions, the idea of a national ban on
employment discrimination got nowhere between 1946, when President
Roosevelt’s wartime Fair Employment Practice Commission expired, and
the early 1960s. The formation of a powerful national movement for civil
rights reform made it possible in 1964 to include employment discrimina-
tion in the omnibus Civil Rights Act.?



192 | MODERN RIGHTS IN CONTROVERSY

Title VII of the Civil Rights Act prohibited discrimination in private em-
ployment in business firms and labor unions with twenty-five or more em-
ployees or members.* Congress declared it unlawful to fail or refuse to hire
or to discharge any individual or to discriminate against an individual in the
terms and conditions of employment on account of race, color, religion, na-
tional origin, or sex. Title VII made it an unlawful practice also to limit, seg-
regate, or classify any individual or otherwise discriminate against or ad-
versely affect an individuals status because of race. Although the law did not
specify how to prove an unlawful practice, it defined discrimination as in-
tentional unequal treatment of an individual because of race. Judges could
order relief under the act upon a finding that an employer intentionally en-
gaged in an unlawful practice. As a remedy for discrimination, courts were
authorized to stop the unlawful practice and order “affirmative action” as
appropriate, including reinstatement with or without back pay. Employers
could differentiate among employees in accordance with a bona fide senior-
ity or merit system and could select employees by means of professionally
developed ability tests, provided these devices were not designed, intended,
or used to discriminate because of race. Title VII thus was aimed at prevent-
ing otherwise valid or nonracial practices from being used as a pretext for
discrimination.

Title VII guaranteed an individual right to equal employment opportu-
nity within the framework of the intentional disparate treatment theory of
discrimination. In brief, the theory held that discrimination must stem from
an intentional act that resulted in injury or denial of equal opportunity. This
fact was underscored in the prohibition of preferential treatment on account
of racial imbalance. Section 703(j) declared that nothing in the act shall be
interpreted to require an employer or union to grant preferential treatment
to any individual or group on account of racial imbalance that might exist
between the number or percentage of persons of any race in the workforce
and the number or percentage of persons of that race in any community or
in the available workforce. This provision was intended to quiet fears that
federal administrators and judges would regard statistics of racial imbalance
as evidence of unlawful discrimination and force employers to use quotas to
achieve racial balance. The ban on quotas also stood as the congressional re-
sponse to the demand of many civil rights leaders in 1963-64 that racially
preferential hiring practices be adopted as compensation for past discrimi-
nation.

It is important to note the guarantee of an individual right against racial
discrimination in Title VII in view of subsequent Supreme Court decisions
that the law’s purpose was to open economic opportunities for blacks as a
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class. To be sure, Congress wanted to close the gap between the socioeco-
nomic conditions of blacks and those of the white majority. The legal means
of achieving this end, however, was the guarantee of equal employment op-
portunity for individuals, not enforcement of a group right to equal results
for racial and ethnic classes.

Immediately after Title VII went into effect in 1965, federal judges and
administrators and civil rights advocates advanced a new approach to em-
ployment discrimination. They argued that unlawful discrimination was
the use of employment practices that had an unequal impact or adverse ef-
fect on blacks as a group. Under this disparate impact theory, discrimina-
tion was not intentional injury or denial of opportunity, but the sum of the
unequal effects of employment procedures and business practices. A civil
rights lawyer captured the essence of the new approach when he asked,
“Why is intent any part of the process? Is not result the only relevant fac-
tor?” Applying the disparate impact theory of discrimination, courts and
administrative agencies introduced race-conscious affirmative action in the
late 1960s.

In addition to Title VII, the federal contract program was a principal
means of government intervention in the labor market to require racially
preferential practices. Executive Order 10925, issued by President John F.
Kennedy in 1961, imposed on government contractors an obligation to take
“affirmative action” to ensure that individuals were treated without regard to
race, creed, color, or national origin. Contractors had to post notices and
make announcements of their nondiscrimination obligation and to furnish
information and reports about their employment practices, including work-
force statistics. This “outreach” approach to affirmative action was soon
transformed into a “bottom-line” approach aimed at increasing the number
of minorities in the employer’s workforce.

On the basis of workforce surveys showing low minority employment in
industries or occupations, contract compliance officers tried to persuade
employers to hire more blacks where they were “underrepresented.” The
policy became more clearly coercive when the Nixon administration in 1969
required contractors in the construction industry in Cleveland and Phila-
delphia to adopt specific goals and timetables for hiring minority employees.
In 1970 the Office of Federal Contract Compliance in the Department of
Labor extended the goals and timetables requirement to all nonconstruction
contractors. It defined affirmative action as “a set of specific and result ori-
ented procedures to which a contractor commits himself to apply every
good faith effort” OFCC regulations stated that “the objective of those pro-
cedures plus efforts is equal employment opportunity.”
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In the contract compliance program, race-conscious affirmative action
meant that companies wanting government business had to hire more mi-
nority employees. Under Title VII, by contrast, affirmative action was a
remedy for unlawful discrimination. In order to establish this policy, the
Equal Employment Opportunity Commission and the federal courts effec-
tively rewrote Title VII to incorporate the disparate impact theory of dis-
crimination. They transformed Title VII from a prospective law prohibiting
intentional discrimination against individuals because of race into a retro-
spective measure aimed at past societal discrimination against blacks as a
class.

The first step in this process was to apply Title VII retrospectively to dis-
crimination that occurred before passage of the act. According to the statute,
practices occurring before the date it went into effect (July 2, 1965) were law-
ful and not subject to enforcement action. In a series of desegregation cases
challenging the seniority system of hiring and promotion, courts circum-
vented this limitation by holding that racially neutral rules were illegal if they
perpetuated the effects of past (lawful) discrimination and were not justified
by business necessity. The second step in revising Title VII was to introduce
the concept of disparate impact. Courts decided that tests on which blacks
scored lower than whites, resulting in their disproportionate exclusion, were
unlawful unless the test could be shown to be job-related (i.e., predictive of
job performance) and hence justified by business necessity. The third step in
transforming Title VII was to nullify the ban on preferential treatment. The
categorical statement that nothing in the law should be interpreted to require
preferential treatment on account of racial imbalance was construed to mean
only that an employer could not be charged with a violation for having a
racially imbalanced workforce. This interpretation allowed courts to order
quota relief after a finding of unlawful discrimination.

In Griggs v. Duke Power Co. (1971) the Supreme Court affirmed these
interpretive tendencies by reading the disparate impact theory of discrimi-
nation into Title VIL. The case involved a claim by a class of black employees
that the requirement of an aptitude test and high school diploma for depart-
mental transfer was an unlawful practice because blacks scored lower than
whites on the aptitude test and were less likely to have a high school
diploma. In a unanimous decision, the Court found the company in viola-
tion of Title VII. Although the company’s practices were not intended to dis-
criminate, intent was irrelevant. Congress directed Title VII at the conse-
quences of employment practices, not simply their motivation. Practices
that had a discriminatory effect were unlawful unless justified by “business
necessity; described by Chief Justice Warren Burger as “the touchstone” of
Title VII. He defined business necessity as having “a manifest relationship to
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the employment in question” or bearing “a demonstrable relationship to suc-
cessful performance of the job in question.””

Although relatively unheralded, Griggs revolutionized employment law.
The Court held the employer liable for societal discrimination that pre-
vented blacks from receiving the education needed to enable them to com-
pete equally with whites on the selection instruments in question.® As a re-
sult of Griggs, confusion existed concerning the meaning of discrimination.
In a technical legal sense, disparate impact analysis could be viewed as a
method of proving unlawful discrimination under Title VIL. It could be seen
as a strong form of enforcing the principle of nondiscrimination, a means of
identifying employment practices not rationally related to the job in ques-
tion or to legitimate business considerations. Such practices can fairly be re-
garded as arbitrary or a pretext for intentional discrimination, which is how
most people think of it. In practical operation, however, the threat of liabil-
ity under the disparate impact theory led irresistibly to the conclusion that
racial imbalance is itself wrong and is a form of discrimination prohibited by
Title VII. Accordingly, the impact of Griggs was to induce many employers
to adopt racial hiring and promotion practices in order to create a racially
balanced workforce and avoid charges of discrimination. In this sense dis-
parate impact analysis became the engine that drove the affirmative action
policy-making in public and private employment in the 1970s. It provided a
vision of racially balanced or proportionate allocation of jobs and other pub-
lic goods that could be expected to exist in the absence of intentional dis-
crimination.

While accepting disparate impact analysis under Title VII, the Supreme
Court, in Washington v. Davis (1976), responded to growing public appre-
hension about the spread of affirmative action by refusing to make the con-
cept part of constitutional law.” Nevertheless, in the field of employment the
Court permitted the federal judiciary and the Equal Employment Opportu-
nity Commission to define business necessity narrowly, so as to place a
heavy burden on employers to justify practices that had an adverse impact
on minority groups. The government adopted testing guidelines that made
it all but impossible to validate tests and other selection devices. Faced with
the prospect of high litigation costs and expensive validation procedures,
most employers abandoned objective tests. To avoid disparate impact liabil-
ity, they hired “by the numbers,” trying to achieve a satisfactory “bottom
line” in terms of a racially balanced workforce.

From its beginning in the government contract program, affirmative ac-
tion provoked objections that it constituted discrimination in reverse. As the
policy became more systematic in the 1970s, white males filed discrimina-
tion charges that revealed the precarious legal position of employers seeking
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to comply with the conflicting demands of the nondiscrimination principle
on the one hand and affirmative action on the other. Employers were subject
to charges of unlawful practices from racial and ethnic minorities under the
disparate impact theory of discrimination. If they adopted racially preferen-
tial affirmative action plans to avoid liability, they were subject to discrimi-
nation charges from white males under the disparate treatment theory of
Title VII enforcement.

The Supreme Court tried to resolve the reverse discrimination problem
in Bakke v. Regents of the University of California (1978), where it consid-
ered the legality of a medical school affirmative action plan that reserved a
fixed number of places for minority group individuals. A 5-4 majority de-
cided that the plan violated a white male applicant’s right of nondiscrimina-
tion under Title VI of the Civil Rights Act, which prohibits racial discrimi-
nation in federally funded activities. The medical school had not practiced
discrimination in the past; the quota was therefore not remedial but was jus-
tified on social policy grounds as a way of providing minority physicians for
minority communities. Offsetting the effect of the decision as a restriction
on affirmative action was the fact that a majority of the Court expressed ap-
proval of race-conscious measures. Four justices voted to uphold the med-
ical school quota, and Justice Lewis F. Powell expounded on the constitu-
tionality of admission policies that considered race as a positive factor in
promoting intellectual diversity under the First Amendment.

A year later the Supreme Court gave a major boost to affirmative action
by approving racial quotas in private employment. In United Steelworkers of
America v. Weber (1979) it rejected (5-4) the charge of a white employee
that a 50 percent minority quota for admission to a training program vio-
lated the nondiscrimination requirement of Title VII. The quota was not a
remedy for discrimination, for neither the labor union nor the company that
jointly created the affirmative action plan was guilty of unlawful practices.
Justice William Brennan, for the Court, said the quota was justified as a
means of eliminating “manifest racial imbalances in traditionally segregated
job categories”® This was a way of referring to societal discrimination.

The transformation of equal opportunity could be seen in Weber in ju-
dicial concern for the plight of the employer who was under pressure to
adopt preferential policies while complying with the nondiscrimination re-
quirement of Title VIL. The law was intended to guarantee an individual
right of equal employment opportunity, but the Court was looking for a way
to protect employers. An employer could not be required to give preferential
treatment because of racial imbalance, Justice Brennan said, but Title VII
permitted the employer to take “private and voluntary” affirmative action if
it wished.!* Weber was the logical sequel to Griggs. It gave legal protection to
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employers who were forced to adopt racially preferential practices to avoid
liability under the disparate impact theory of discrimination.!?

A decade of affirmative action expansion climaxed in Fullilove v. Klutz-
nick (1980), where the Supreme Court upheld a 10 percent quota for minor-
ity contractors under the Public Works Employment Act of 1977. The Court
held, 6-3, that Congress, under its commerce, spending, and Fourteenth
Amendment enforcement powers, could employ a racial classification for
remedial purposes. This decision broadened the concept of remedy beyond
its normal legal usage, for Congress in legislating the minority set-aside
made no finding of unlawful discrimination in public contracting. It acted
on the proposition, accepted by the Court, that racial preference was justi-
fied by the whole history of slavery, segregation, and societal discrimination.
This generalized historical rationale was ultimately indistinguishable from
the prospective justification of race-conscious measures on expedient, utili-
tarian grounds. After Weber and Fullilove, affirmative action was in essence
a warrant for allocating public resources according to criteria of race, eth-
nicity, and gender in response to political and social pressures.

Affirmative Action in the 1980s

In the 1980s the Republican administrations of Presidents Ronald Reagan
and George Bush questioned race-conscious affirmative action and tried to
reestablish the principle of equal rights for individuals without regard to
color. Although depicted by its critics as hostile to civil rights enforcement,
the Reagan administration pursued a moderate course that accepted the dis-
parate impact theory of discrimination and the substance of equal employ-
ment policy as it had developed by 1980. In two areas, the federal contract
program and set-asides for minority contractors, the administration main-
tained race-conscious measures, adopting only minor changes to make af-
firmative action less administratively burdensome to employers. In sharp
contrast, the Department of Justice and the Equal Employment Opportunity
Commission opposed hiring and promotion quotas as unlawful under Title
VII and the Constitution.

Leading the effort to stop the spread of quotas, Assistant Attorney Gen-
eral William Bradford Reynolds contended that the basic goal of civil rights
policy had become equality of result for racial and ethnic groups, pursued
through “separate but proportional” allocations in employment, school inte-
gration, and housing. Reynolds proposed to reform Title VII enforcement
by basing it on three fundamental principles that he believed had been ig-
nored in affirmative action policy. These were the individual right of non-
discrimination, the primacy of the free enterprise system, and the democra-
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tic basis of legitimate social reform.** Although his arguments against quo-
tas were rejected by the Supreme Court, Reynolds achieved a measure of
success in refocusing the civil rights debate. It became harder for supporters
of affirmative action to ignore the principle of individual rights and the idea
of racially impartial equal protection.

The Supreme Court rejected the Justice Department’s anti-quota litiga-
tion policy in a series of decisions in the mid-1980s that rationalized and ex-
tended race-conscious affirmative action. After Weber and Fullilove two
major unanswered questions concerned the legality of court-ordered quotas
as a remedy for discrimination under Title VII and the validity of voluntary
affirmative action by public employers. In Local 28 Sheet Metal Workers v.
EEOC (1986), the Court approved a judicial quota order for 30 percent mi-
nority membership in a union that had a history of unlawful discrimination.
The decision was a major victory for affirmative action insofar as it upheld a
long line of remedial quota orders dating from 1969. Yet the Court’s justifi-
cation of quotas was more narrow than many civil rights lobbyists desired.
Quota remedies were appropriate, Justice Brennan said for the 5-4 majority,
where there was “persistent or egregious discrimination, or where necessary
to dissipate the lingering effects of pervasive discrimination.”!

In Local 93 v. City of Cleveland (1986), the Court approved a promotion
quota in a consent decree agreed on by the city and a class of black firefight-
ers. The district court that entered the consent decree did not violate its au-
thority under Title VII because the decree was a form of voluntary affirma-
tive action by the employer rather than a judicial order. In U.S. v. Paradise
(1987) the Court affirmed a judicially imposed 50 percent promotion quota
designed to rectify past discrimination by the Alabama state police and to
achieve a 25 percent minority employment goal. Reviewing the criteria for
establishing affirmative action programs, Justice Brennan said the quota
order served a compelling governmental interest to remedy past discrimina-
tion and was “narrowly tailored” The quota order was flexible, temporary,
and fair to white employees because it merely postponed their advancement
rather than dismissed them in favor of minority employees.

Implicitly regarding preferential treatment as a departure from the equal
protection concept, the Supreme Court’s affirmative action decisions justi-
tied race-conscious measures by reference to past discrimination, either in
the form of a specific finding of unlawful practices or generalized societal
discrimination. In Johnson v. Transportation Agency Santa Clara County
(1987) the Court dispensed with this limitation on affirmative action. The
case concerned a Title VII discrimination charge by a male employee who
was passed over for a slightly less qualified female employee under an affir-
mative action plan. The public agency had not discriminated, and the goal of
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the plan was to attain a workforce reflecting the percentage of women and
minorities in the local area labor force.

In a 6-3 decision, the Supreme Court rejected the discrimination charge,
thus approving voluntary affirmative action by a public employer. The chief
significance of Justice Brennans majority opinion was its justification of
race- and gender-conscious measures as a means of correcting the under-
representation of minorities and women in traditionally segregated job cat-
egories. Although Brennan referred to societal discrimination, his rationale
for preferential treatment was clearly prospective rather than retrospective
and remedial. The decision acknowledged that the true purpose and inner
logic of affirmative action based on the disparate impact theory of dis-
crimination was to achieve proportional racial, ethnic, and gender repre-
sentation throughout society. Race and ethnicity were a legitimate and
sound basis on which to allocate public goods and regulate the rights of in-
dividuals.

In two cases in the mid-1980s the Supreme Court invalidated judicial
quota orders. In Firefighters Local Union No. 3794 v. Stotts (1984), the Court
struck down a district court order modifying a Title VII consent decree in
order to protect blacks hired under an affirmative action plan from being
laid off in accordance with a seniority agreement. In Wygant v. Jackson
Board of Education (1986), a 5-4 majority held that an affirmative action
plan that protected minority employees against layoff while laying off more
senior white employees violated the equal protection requirement of the
Constitution. These decisions did not question the underlying logic of race-
conscious measures by reasserting the rights of individuals under Title VII
or the Constitution but rather affirmed the seniority rights of class members
in a system of industrial relations.

Having protected quota remedies against the attack of the Reagan ad-
ministration, the Supreme Court in 1988-89 attended to problems in the ap-
plication of the disparate impact theory that exaggerated the tendency to-
ward race-conscious practices. It revised the disparate impact concept by
adapting it to or merging it with the disparate treatment theory of discrimi-
nation. The intent of this revision was to balance the evidentiary burdens
between plaintiffs and employers and restore disparate impact analysis to its
original purpose of identifying pretextual discrimination.

Technical questions about the order and allocation of burdens of proof
in Title VII trials were related to substantive issues concerning the rights of
employers and employees and the meaning of equality. Plaintiffs’ attorneys
typically used the combination of disparate treatment and disparate impact
analysis as a one-two punch in proving a Title VII violation. The plaintiff
started with a charge of disparate treatment, and when the employer ex-
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plained its rejection of a minority candidate by reference to some measure of
merit, the plaintiff charged disparate impact discrimination on the criterion
of merit.’® By the 1980s it appeared that most employers had stopped using
objective aptitude tests because of the impossibility of validating them under
the Uniform Guidelines for Employee Selection Procedures (1978) promul-
gated by the Equal Employment Opportunity Commission. Increasingly
employers relied on subjective devices, such as interviews, which under the
policies of the EEOC were not subject to disparate impact analysis. The civil
rights lobby and the plaintiffs’ bar wanted to change this policy and expose
subjective practices to the Griggs effects test. Employers objected that it
would be impossible to validate such practices; hence they would be forced
further into adopting quotas and racial preference.

In Watson v. Fort Worth Bank (1988) the Court unanimously decided
that subjective evaluation methods should be brought under the rules of dis-
parate impact analysis. The justices split over the definition of business ne-
cessity as a defense to the prima facie charge. Pointing to a revised under-
standing of Griggs, a plurality held that the employer need only show that
the practice served a legitimate business purpose, as in a disparate treatment
case.

In Wards Cove v. Atonio (1989), the Court went further toward unifying
the disparate impact and disparate treatment concepts of discrimination. It
decided, 5-4, that a company with a high percentage of minorities in its un-
skilled workforce and a low percentage of minorities in skilled jobs did not
violate Title VII. Clarifying basic procedures for proving unlawful discrimi-
nation under Title VII, the Court said a plaintiff could make a prima facie
disparate impact case by showing a discrepancy between the percentage of
minorities in the workforce and the percentage of qualified minorities in the
local labor market. The plaintiff had to point to a specific practice or prac-
tices that caused the disparate impact, and the burden of proof remained on
the plaintiff throughout the trial. As in a disparate treatment case, the bur-
den on the employer was to produce evidence that its practices were based
on legitimate business reasons. Justice Byron White said the employer’s
practices had to meet the Griggs business necessity standard, but this did not
mean that they had to be shown to be “essential” or “indispensable” to the
enterprise.

Wards Cove tightened the rules of disparate impact analysis by making
the burdens of plaintiff and defendant more equal. Although plainly a pro-
employer decision, it was not viewed in the corporate EEO community as a
defeat for affirmative action. Rather, it helped employers avoid the strait-
jacket of employment quotas by preserving their freedom to engage in
nondiscriminatory practices and meaningful affirmative action.'® Moreover,
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if employers did not have good records to respond to disparate impact
charges, they might be found guilty of pretextual discrimination.”

The Supreme Court further modified the rules of affirmative action by
making it easier for white employees to challenge racially preferential prac-
tices. In Martin v. Wilks (1989), a 5-4 majority held that white firefighters
were entitled to their day in court and could question a consent decree that
called for the promotion of less-qualified black employees. The purpose of
the ruling was to ensure that the claims of various interested parties be
brought before the Court in negotiating an affirmative action settlement
under Title VII.

The Court clarified the constitutional status of race-conscious practices
in City of Richmond v. Croson (1989), a case dealing with set-asides for mi-
nority contractors. A 6-3 majority struck down a 30 percent quota for mi-
nority contractors as a violation of the equal protection clause of the Four-
teenth Amendment. For the first time in an affirmative action case, a
majority of the Court held that benign racial classifications were subject to
strict judicial scrutiny. Under this standard, the 30 percent quota was un-
constitutional because it was not predicated on a showing of identified past
discrimination in public contracting in Richmond. Distinguishing Fullilove,
Justice Sandra Day O’Connor said an assumption of generalized discrimina-
tion was an insufficient basis for racial quotas.

Affirmative Action and Congress

Civil rights organizations denounced the Supreme Court’s 1989 decisions,
and legislation was promptly introduced into Congress to reverse the statu-
tory rulings by amending Title VII. Described as a measure to restore civil
rights protections, the bill in fact expanded and strengthened disparate im-
pact analysis to make racially preferential practices a functional requirement
of Title VII jurisprudence.

After letting judicial and executive officers lead the way in establishing
race-conscious policies for two decades, liberal lawmakers at last were in the
position of having to defend affirmative action. In the debate over the pro-
posed civil rights bill of 1990, liberals claimed that they were merely restor-
ing Griggs, which they said the Court had overruled in Wards Cove. There-
fore they would put the burden of proof on the employer, rather than on the
plaintiff, and require the employer to prove the business necessity of prac-
tices that had a disparate impact on minorities. In a practical sense the key
issue was not whether the burden on the employer was described as one of
proof or production of evidence; it was the meaning of “business necessity.”
And on this point the sponsors of the civil rights bill carefully avoided re-
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liance on Griggs. Their formulation of business necessity as “essential to ef-
fective job performance” is not found in Griggs.'®

Although the federal courts had applied the Griggs effects test rigor-
ously, they never construed business necessity in a manner so antagonistic
to business freedom as the 1990 bill proposed. Courts recognized that em-
ployer practices could be tied to nonperformance factors, such as accident
rate, health and safety concerns, relocation or training expenses, and loss of
contracts. These and other legitimate business goals and considerations
would be excluded by the Title VII amendments from judicial evaluation of
business necessity."

Accordingly, large corporate employers who had defended affirmative
action against the anti-quota policy of the Reagan administration opposed
the bill. They regarded it as a de facto quota measure that would eliminate all
employer defenses for practices that failed to ensure proportionate hiring
and promotion for minorities and women. William A. Kilberg, a leading
EEO commentator, observed that the bill, “while defensively disclaiming”
any intent to mandate employment quotas, “would force employers surrep-
titiously to impose quotas or risk facing juries armed with punitive damages
trained at any and all statistical disparities.”* Business executives wanted
protection against discrimination charges from both minority groups and
white males and reasonable flexibility in operating affirmative action pro-
grams that were compatible with business purposes. Because the bill would
disrupt the compromise achieved between business and government in the
1980s, corporate executives opposed it.

Responsive to business opinion, President Bush and Attorney General
Richard Thornburgh criticized the civil rights bill as a quota bill. Congres-
sional Democrats and the civil rights lobby denied the charge and accused
the administration of playing racial politics. For political reasons both sides
were reluctant to offer a precise academic definition of a quota, but the dif-
ferent concepts of equality and discrimination behind their arguments were
clear.

Supporters of the civil rights bill defined a quota as a legal requirement
by the government that an employer hire or promote an absolute or fixed
number or percentage of persons from a protected class, regardless of quali-
fications or any other business considerations. Under this definition, liberals
could honestly assert that the bill would not require or lead to quotas.?! Op-
ponents of the bill used the term “quotas” to refer to racially based employ-
ment practices that were intended to create a racially balanced or propor-
tionately representative workforce, in order to avoid liability under the
disparate impact theory of discrimination. For most people this was a rea-
sonably accurate definition of a quota.
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Congress passed the civil rights bill in October 1990. Although agreeing
with some of its provisions, President Bush vetoed the measure.?? His veto
message stated that “the bill actually employs a maze of highly legalistic lan-
guage to introduce the destructive force of quotas into our nation’s employ-
ment system.”? The president pointed to rules of litigation in cases of unin-
tentional discrimination that created powerful incentives for employers to
adopt hiring and promotion quotas in order to avoid liability. He specifically
criticized provisions allowing the plaintiff to make a prima facie case with-
out identifying employer practices that caused a disparate impact and said
the definition of business necessity was significantly more restrictive than
that adopted in Griggs. President Bush also criticized the introduction into
Title VII of a remedial approach based on tort damages in place of concilia-
tion.

As a compromise, a year later Congress enacted the Civil Rights Act of
1991. This measure consolidated and protected race-conscious affirmative
action in a variety of ways. Its most important provisions reversed Martin v.
Wilks by making it much more difficult to challenge affirmative action plans
established under consent decrees. It authorized compensatory and punitive
damages under Title VII in cases of intentional discrimination, with limits
on compensatory damage awards according to the size of the firm. It also
permitted persons claiming injury from seniority systems to challenge them
within a period starting at the time of the actual injury rather than a period
after the adoption of the system, as the Supreme Court held in Lorance v.
A.T. & T. Technologies. The act was appropriately equivocal concerning dis-
parate impact discrimination charges, the burden of proof, and the business
necessity defense. It reversed Wards Cove by placing the burden of proof in
disparate impact cases on the employer. It did not expressly reject the defin-
ition of business necessity provided in Wards Cove, however, nor did it offer
a definition of this key concept.

The 1991 act stated that its purpose was to codify the concepts of “busi-
ness necessity” and “job related” enunciated by the Supreme Court in Griggs
and other Title VII decisions prior to Wards Cove. It provided that disparate
impact discrimination could be established when the plaintiff showed that a
particular practice caused a disparate impact and the employer failed to
prove that the practice was “job related for the position in question and con-
sistent with business necessity.” If the plaintiff could show that the employer’s
selection or employment process could not be separated into component
parts for the purposes of analysis, the whole process could be challenged as a
single practice causing disparate impact.

President Bush expressed satisfaction that the Civil Rights Act of 1991
would not lead to quotas. But the writing of the disparate impact theory of
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discrimination into Title VI had the effect of confirming the clear tendency
toward race-conscious employment practices that forms the central histori-
cal meaning of affirmative action. Two important points in support of this
conclusion emerge from a consideration of the act. First, employers were
now statutorily required to prove the business necessity of any part or all of
their employment decision-making process that had a disparate impact, as
though racial imbalance per se is wrong. Second, Congress turned the prob-
lem of defining business necessity back to the courts. In theory the Supreme
Court could define business necessity as it did in Wards Cove, concluding
(again) that the definition arrived at in that decision is consistent with
Griggs and its progeny. The obvious political meaning of the act, however,
was that the courts should define business necessity more stringently than
the Supreme Court did in Wards Cove. The policy envisioned in the act per-
mits employers to establish only minimum qualifications, by which they will
hire individuals by race, ethnicity, or sex according to their proportion of the
applicant pool or their group’s proportion of the qualified labor market.?

During the 1991 debate on the civil rights bill, public attention focused
on a little-known feature of affirmative action policy that appeared to con-
firm the view of critics that the policy is aimed at proportional racial repre-
sentation within a framework of minimal qualifications. This was the ques-
tion of employment aptitude tests and “race norming” Referred to by its
defenders as “within-group scoring,” race norming is a way of awarding
points to minority applicants so they can compete better with whites who
score higher on objective tests.

Race norming made headlines when the debate on the civil rights bill re-
sumed in 1991.% Critics attacked it as a flagrant illustration of the corruption
of affirmative action and a gross violation of the equal rights principle. Un-
willing to defend race norming publicly, Democrats agreed to a provision in
the civil rights bill prohibiting the practice but also barring the use of tests
that are not valid or fair. In final deliberations on the bill they agreed to ban
the practice of race norming. Thus the Civil Rights Act of 1991 prohibited
test score adjustment or the use of different cutoff scores on the basis of race,
color, religion, sex, or national origin.

Partial Emergence of the Nondiscrimination Principle

Although the remedial rationale provided legal justification for minority
preferences, affirmative action theorists have long been convinced of the
wisdom and legitimacy of racial classification as a prospective instrument of
public policy. While it was expedient for courts to invoke the concept of a
remedy for unlawful discrimination to justify racial measures, judicial quota
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orders, properly understood, reflected a compelling governmental interest
in creating an integrated society.?* The appeal to race as a reasonable basis of
social policy became more open and widespread, especially in view of judi-
cial qualifications on the use of race-conscious measures as a remedy for dis-
crimination. Rejecting the antidiscrimination principle as a legal rationale,
Harvard law professor Randall Kennedy expressed this outlook in stating
that affirmative action rested on a rational calculation about the most so-
cially beneficial use of limited resources.”

The Supreme Court offered just such a rationale for race-conscious af-
firmative action in Metro Broadcasting Inc. v. EC.C. (1990). At issue was the
constitutionality of a congressional policy requiring the Federal Communi-
cations Commission to award an absolute quota to minorities in the sale of
broadcast licenses that have been designated in distress and scheduled for a
revocation hearing. In a 5-4 decision, the Court upheld the policy. Even
though it was not remedial in the sense of being designed to compensate vic-
tims of past governmental or societal discrimination, Justice Brennan said
the FCC policy was constitutionally permissible because it embodied a be-
nign racial classification and served an important governmental objective.?
In this instance the objective was programming diversity in the broadcasting
industry, which the Court said benefited all Americans. Sensitive to the pos-
sible charge that its decision reflected racial stereotyping, the Court denied
any assumption that minority ownership would necessarily express a “mi-
nority viewpoint” in a cultural sense.

In Adarand Constructors, Inc. v. Pena (1995), however, the Supreme
Court took a more skeptical view of a race-based federal policy providing fi-
nancial incentives for highway contractors who hired socially disadvantaged
subcontractors. Certain racial minorities were presumed by law to be disad-
vantaged. The prime contractor on a highway project awarded a subcontract
to a disadvantaged subcontractor rather than to Adarand, who submitted
the lowest bid. Adarand then challenged the use of race-based presumptions
in the contracting process as a violation of the equal protection component
of the due process clause of the Fifth Amendment. Speaking for a majority of
five, Justice O’Connor declared that “any person, of whatever race, has the
right to demand that any governmental action subject to the Constitution
justify any racial classification subjecting that person to unequal treatment
under the strictest judicial scrutiny.”’? In other words, all racial classifica-
tions imposed by any governmental agency, state or federal, must be re-
viewed under strict scrutiny, and are constitutional only if narrowly tailored
to advance a compelling governmental interest. The Court also insisted that
the Fifth and Fourteenth Amendments protected persons, not groups, a
proposition in tension with affirmative action programs designed to benefit
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racial groups. Picturing Metro Broadcastingas a departure from prior cases,
the Court overruled that decision.

Although Adarand questioned the alleged distinction between invidious
and benign racial classifications, and required federal governmental pro-
grams to satisfy strict scrutiny review, it did not ban any race-based reme-
dies. Indeed, Justice O’Connor expressly left the door open for race-based
regulations narrowly directed at discriminatory conduct. Upon remand, the
court of appeals found that the government had met its burden of justifying
a substantially modified subcontractor financial incentive program.*® The
upshot of Adarand was to restrict, but not prohibit, the power of Congress to
adopt racially preferential programs to remedy past discrimination.

By the late 1990s some observers concluded that the future of race-based
affirmative action programs was uncertain. Not only had the Supreme
Court insisted that such schemes were subject to strict judicial scrutiny, but
states began to dismantle affirmative action plans. Voters in California and
Washington, for example, adopted ballot initiatives to eliminate preferential
treatment based on race or sex in government hiring and school admis-
sions.>! Moreover, several lower federal courts invoked the Adarand strict
scrutiny test and questioned the use of race as a factor in university admis-
sions.

In 2003 the Supreme Court reconsidered affirmative action in a pair of
cases arising from admissions policies at the University of Michigan. The
Court, by a 5-4 vote, upheld an admissions program that utilized racial clas-
sifications as part of the evaluation process. At issue in Grutter v. Bollinger
was the use of race as a factor in admissions by the University of Michigan
Law School. The program was designed to achieve a diverse student body,
not remedy prior discrimination. Speaking for the majority, Justice
O’Connor maintained that the equal protection clause guards persons, not
groups. Citing Adarand, she stressed that all racial classifications imposed
by government were subject to strict scrutiny, and were constitutional only if
“narrowly tailored to further compelling governmental interests.” Justice
O’Connor endorsed the rationale first articulated by Justice Powell in Bakke,
holding that “student body diversity is a compelling state interest that can
justify the use of race in university admissions.”*? In reaching this result she
noted that “universities occupy a special niche in our constitutional tradi-
tion,” and adopted a deferential approach to the academic decisions of uni-
versities.>* O’Connor never explained how deference to university decision-
making was compatible with the strict scrutiny analysis that she purported
to follow. She concluded that the law school’s admissions program did not
operate as a racial quota, and asserted that race was just one factor in an in-
dividualized evaluation of each applicant. O’Connor also maintained that
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“racial classifications, however compelling their goals, are potentially so
dangerous” that race-conscious programs must be limited in duration. She
expressed the hope that racial preferences would no longer be necessary in
twenty-five years. The four dissenting justices charged that the law school’s
ostensibly flexible admissions program was in reality a carefully managed
scheme to select less-qualified applicants from certain minority groups in
violation of the equal protection clause.

In the companion case of Gratz v. Bollinger the Supreme Court put some
limits on the use of affirmative action in higher education by requiring an in-
dividualized consideration of each applicant. Dividing 6-3, the Court struck
down the University of Michigan’s use of racial preferences in undergraduate
admissions. Under university guidelines each applicant from certain minor-
ity groups was automatically entitled to twenty points added to their selec-
tion index. Writing for the Court, Chief Justice Rehnquist ruled that such a
blanket racial preference was not “narrowly tailored” to achieve the asserted
interest in diversity. He found that the automatic twenty-point distribution
made “race a decisive factor for virtually every minimally qualified under-
represented minority applicant.”* It followed that the university’s use of race
in undergraduate admissions violated the equal protection clause.

The Michigan decisions seemingly allow universities to give weight to
an applicant’s membership in a racial group in the context of an individual-
ized admissions determination, but not as part of an arbitrary formula or
quota. The Court has evidently sought to reconcile the equal protection
claims of individuals with the perceived need to allow affirmative plans that
promote diversity in education.® Yet these rulings are unlikely to halt the
controversy over racial preferences in education. Further litigation is almost
a certainty. Among the unresolved issues are which racial or ethnic groups
qualify for affirmative action in the name of diversity and the status of mi-
nority-only scholarships and campus housing.

The Rehnquist Court and Affirmative Action

During his thirty-three-year tenure on the Supreme Court as both justice
and chief justice (1972-2005), William Rehnquist consistently articulated a
nondiscrimination principle and viewed all racial classifications as highly
suspect. Dissenting in United Steelworkers of America v. Weber, an employ-
ment discrimination case decided under Title VII in 1979, Rehnquist set
forth his position regarding affirmative action:

There is perhaps no device more destructive to the notion of equality than
the numerus clausus—the quota. Whether described as “benign discrimina-
tion” or “affirmative action,” the racial quota is nonetheless a creator of castes, a
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two-edged sword that must demean one in order to prefer another. In passing
Title VII, Congress outlawed all racial discrimination, recognizing that no dis-
crimination is benign, that no action disadvantaging a person because of his
color is affirmative.*

At first a lonely voice for nondiscrimination, Rehnquist saw a majority of the
Court gradually gravitate toward his opinion. Indeed, in the wake of the
Croson and Adarand decisions, the federal judge and constitutional scholar
J. Harvie Wilkinson IIT declared: “The guiding principle of the Rehnquist
Court’s race cases has been the nondiscrimination principle”®” Such an as-
sessment, however, is problematic.

The outcome in Grutter, reached over a forceful dissent by Rehnquist,
demonstrates that the Court’s commitment to nondiscrimination remains
somewhat tentative. At least with respect to higher education the Court is
reluctant to foreclose any race-conscious considerations. This is not to deny
Rehnquist’s achievement in moving the Court closer to his skeptical attitude
toward affirmative action. Still, the Rehnquist Court’s record on affirmative
action schemes ended on an unexpectedly mixed note.*

Although Rehnquist, despite his strong personal views, was unable to
prevail on the question of race-conscious policies, the Supreme Court under
Chief Justice Roberts moved toward Rehnquist’s position in June 2007. In
Parents Involved v. Seattle School District, the Court, by a 5-4 vote, struck
down voluntary public school programs that sought to foster racial diversity
by using race as a factor in assigning students. Speaking for a plurality of four
justices, Roberts found that student assignment plans relying on racial clas-
sifications violated the equal protection guarantee of the Fourteenth Amend-
ment. He insisted that all racial classifications must be reviewed under a
strict scrutiny standard. “The way to stop discrimination on the basis of
race,” Roberts declared, “is to stop discriminating on the basis of race”*

Yet the Court stopped short of endorsing the color-blind principle. Jus-
tice Anthony Kennedy concurred in the result on a narrower ground. He as-
serted that diversity was a compelling educational goal and that school dis-
tricts could consider race in seeking a diverse student population. Kennedy
insisted, however, that schools were not permitted “to classify every student
on the basis of race and to assign each of them to schools based on that clas-
sification”* Dissenting, Justice Stephen Breyer charged that the majority
was undermining the legacy of Brown v. Board of Education (1954), and ar-
gued that school districts were free to adopt race-conscious programs to
achieve a diverse student body.

A guarded victory for the nondiscrimination principle, the decision in
Parents Involved will require many school districts to revamp student as-
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signment plans. Debate over the extent of the limits placed on a school dis-
trict’s ability to consider race as a factor will likely continue. The ruling may
prompt some schools to see diversity based on socioeconomic status rather
than race. It is unclear how this decision will impact affirmative action in
higher education and employment.

Affirmative Action and the
Transformation of Equal Rights

It is appropriate to reflect on the contested meaning of equality in American
society in the early twenty-first century. When the Civil Rights Act of 1964
proclaimed a national policy of equal employment opportunity, a presump-
tion existed in constitutional law that racial classifications were inherently
harmful and invidious. Race was a suspect classification, meaning that a
measure based on race was presumably unconstitutional and valid only if it
served a compelling governmental interest. In order to overcome this pre-
sumption, supporters of race-conscious affirmative action argued that rem-
edying the effects of past discrimination was a legitimate social goal that sat-
isfied the test of strict scrutiny and compelling governmental interest test. In
this view the equality principle was served by recognizing the differences be-
tween racial groups, not their similarities. Justice Harry A. Blackmun sum-
marized this revised, neoracial approach to equal protection in a memorable
dictum in the Bakke case: “In order to get beyond racism we must first take
account of race. There is no other way. And in order to treat some persons
equally, we must treat them differently*!

Against the background of slavery and racial discrimination and the
not-so-distant memory of ghetto riots and burning cities, Justice Blackmun’s
dictum possessed a seeming logic that obscured its defiance of reason and
common sense. Yet, as the political philosopher Douglas Rae points out, the
idea of pursuing equality through inequality is as fallacious as killing for
peace or lying in the name of truth.*? Supporters of affirmative action have
in effect acknowledged this fact by shifting from a remedial strategy to a
prospective justification that defends racial-group preference on the ground
of social utility and political expediency.

Confident that a clear distinction can be drawn between benign and in-
vidious or stigmatizing racial classifications, supporters of affirmative action
propose a variety of measures to achieve equality defined in proportional
racial group terms. The furthest advance toward the prospective use of race
in public policy is the interpretation of the Voting Rights Act of 1982 as re-
quiring race-conscious electoral districting in order to produce election vic-
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tories for minorities reasonably proportionate to their percentage of the rel-
evant voting population.®

Yet some suggestions go well beyond current race-conscious remedies.
Reviving the old idea of reparations for slavery, some members of Congress
have for several years been proposing a commission to study the impact of
slavery and racial discrimination on living African Americans and make
recommendations for appropriate remedies, including monetary compensa-
tion.* Similarly, lawsuits seeking reparations for blacks descended from
slaves have been instituted. Implicit in the call for reparations is a massive
wealth transfer along racial lines. Although a number of cities have endorsed
slavery reparations, to date neither Congress nor the federal courts have
been receptive to this concept.*®

The use of benign racial classifications has drawbacks, however, not the
least of which is the continuing perception that blacks are inferior to whites
in their ability to compete. According to a black businessman testifying be-
fore the House Small Business Committee, “Successful minority businesses
will never evolve until the public and private sectors stop viewing them as
‘social causes’ and start treating minorities in business as legitimate partners
and competitors.”*® This reaction suggests that when blacks are selected on
the ground that they will provide a role model for others of their race, a fa-
vorite justification of forward-looking affirmative action, the role they may
illustrate is that of a patronized black whose qualifications are inferior to
those of the best-qualified applicant.”” A black writer, Colbert I. King, con-
firms this perception in contending that to accept race norming, or to dis-
parage tests of logical reasoning, is to accept the white supremacist idea that
blacks lack the ability to reason objectively and methodically.*®

If it was difficult to affirm the equality principle when there was general
agreement about its meaning, as in the era of the civil rights movement, it is
impossible to do so when there is fundamental disagreement about the
meaning of equal protection. Yet this appears to be the situation American
society finds itself in after four decades of controversy over affirmative ac-
tion. Although at a high level of generality everyone involved in the debate
affirms the principle of individual equality of opportunity, it is clear that this
concept has taken on substantially different meanings for the critics and de-
fenders of affirmative action. Critics of race-conscious measures define
equal opportunity in procedural terms as equal treatment for individuals
without regard to color. Underlying this approach is a theory of race rela-
tions that holds that blacks and whites are inherently or by nature the same
and differ only in the superficial characteristic of race. Critics contend that
enforcement of equal rights for individuals and the merit principle, as em-
bodied in the Civil Rights Act of 1964, have been effective in removing bar-
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riers and enabling blacks and members of ethnic minority groups to enter
the mainstream of society and achieve substantive equality.

Defenders of affirmative action, approaching civil rights policy under
the disparate impact theory of discrimination, regard blacks as different
from whites as a result of their historical and cultural conditioning under
slavery and segregation. This circumstance is expressed in the assertion of
Justice Thurgood Marshall in the Bakke decision that all blacks born in
twentieth-century America have been victims of racial discrimination. Be-
cause blacks are different, tests and standards of merit cannot with fairness
be used for blacks and whites equally. The merit principle is accordingly
transformed or redefined as a function of social conditioning.

Affirmative action theory holds that since the life circumstances of indi-
viduals are fundamentally different because of the racial group into which
they are born, what appears to be individual merit is really the result of so-
cial-historical conditions. Equality of opportunity in the traditional sense of
equal treatment in procedures and rules of competition is therefore consid-
ered fraudulent or unrealistic. Unwilling or unable to reject the concept of
equal opportunity, supporters of affirmative action insist that it can only be
achieved by guaranteeing equal results for racial and ethnic groups. That is,
proportional racial representation in the allocation of social goods, as the
outcome of public policy, is taken as proof of the existence of equality of op-
portunity at the outset or throughout the social activity in question.”” Equal
opportunity is thus transformed into equality of achievement.

Affirmative Action and Cultural Change

There is a curious disconnect between the debate over affirmative action
and the changing demographics of American society. The United States is
growing more racially and ethnically diverse, and Hispanics have displaced
blacks as the largest minority group. Although the nation is increasingly
multicultural, the affirmative action cases to date have not dealt with this
new reality. Instead, both public discussion and judicial cases seem trapped
in a time warp. They reflect a bipolar racial perspective—white and black—
that is rapidly becoming obsolete. The Supreme Court has never addressed
how race-based affirmative action programs can operate in a multicultural
society in which many racial or ethnic groups can press competing claims
for preferential treatment.’® Resolution of the challenge posed by a diverse
society for affirmative action conceived largely in terms of white-black race
relations is beyond the scope of this essay. But the new social realities suggest
that affirmative action cannot much longer be debated solely along tradi-
tional white-black lines.*!
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Conclusion

While the outcome of the affirmative action controversy remains unclear,
from a historical point of view the most significant fact in the debate over
civil rights is the acceptance by a substantial body of elite policy makers and
opinion leaders of a collective group rights concept of equality. All blacks are
held to be victims of discrimination and hence entitled to compensation. All
whites are held to have benefited unjustly from the system of racial discrim-
ination and are guilty.>? These assumptions reflect primitive tribalistic con-
cepts of collective and congenital blood guilt and blood virtue that histori-
cally have been the source of racial and ethnic violence.”® They stand in
fundamental opposition to the universal principle of individual natural
rights that has been the moral and intellectual foundation of liberal democ-
racy in the United States. The outcome of the affirmative action controversy
will depend on, even as it reflects, the strength and vitality of the equal rights
idea in the American political tradition.
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The Right to Privacy

KEN I. KERSCH

From the moment it was pronounced fundamental by the Supreme Court in
the mid-1960s, the “right to privacy” has been one of American constitu-
tional law’s most prominent paradoxes and flash points. The word “privacy;,”
after all, appears neither in the body of the Constitution nor in the Bill of
Rights. For this reason, many have lambasted the Court’s invocation of the
privacy right in voiding an 1879 Connecticut law banning the use of contra-
ception (Griswold v. Connecticut [1965]) as a paradigmatically “activist” ju-
dicial concoction.! When, only a few years later, the Court went on to hold
that the privacy right was so expansive as to protect a woman’s right to end
her pregnancy by abortion, many insisted that a full-blown resurrection of
the much-anathematized “Lochnerism” was at hand.? Alluding to Lochner v.
New York (1905), the emblematic early-twentieth-century decision of an era
in which the court repeatedly struck down minimum wage, maximum
hours, and other social welfare laws on “liberty of contract” grounds, com-
mentators pointed to Griswold and Roe as prime exhibits for the proposi-
tion that Americans were once again being governed by unelected, life-
tenured federal judges, ruling on “substantive due process” grounds, and
writing their own time-bound elite values into the Constitution under the
guise of interpreting it.?

Ever since, debates about the right to privacy have extended well beyond
considerations of the value of privacy and its reach. The right to privacy in-
voked in Griswold and Roe has become central to a set of broader institu-
tional questions concerning the proper role for the courts in the American
constitutional order. It has also been at the core of contemporary method-
ological debates about the way for a judge to best interpret a constitutional
text.* The privacy right, moreover, has assumed a starring role on the mar-
quee of electoral politics—placing it in rarefied company for a judicial pro-
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nouncement. The modern Republican Party rose to power in significant
part by campaigning against activist judges handing down willful decisions
like Griswold and Roe. Liberal Democrats lost political power in the late
twentieth century in no small part through their defense of those decisions,
and of the style of judging that underwrote them. Given this trajectory, it is
no exaggeration to conclude that, despite its absence from the constitutional
text—or, perhaps, because of it—the “right to privacy” (like the Lochnerite
“liberty of contract” before it) has stood at the core of contemporary consti-
tutional debates for nearly half a century.

The controversy over the privacy right is, in many respects, surprising.
This is because, despite the above-mentioned disputes, Americans have al-
ways held privacy itself in high esteem. Americans of divergent political
leanings would probably approve of the sentiments expressed by the iconic
liberal justice Louis D. Brandeis: “The makers of our Constitution conferred,
as against the government, the right to be let alone—the most comprehen-
sive of rights and the right most valued by civilized men.”> Americans con-
verge on the value of being left alone because that value is a touchstone of
liberal political thought, which accords foundational value to individual
freedom. And, as many have observed, the United States is the most ideo-
logically liberal nation on earth.

Prior to the ascendancy of liberal political outlooks in the seventeenth
century, a person’s place in the world—economic, cultural, and political —
was set almost universally, and irremediably, by his assigned place in a hi-
erarchical, feudal social order. In this world, political authority, typically
monarchical, issued from on high. In such a world, a “right to be let alone”
was scarcely imaginable. The rise of liberalism, closely associated with the
Protestant Reformation and the rise of market capitalism, placed new val-
ue on an individual’s private beliefs, claims of individual conscience, and
worldly wants and responsibilities. Under liberal theories of government,
legitimate political authority derived not from God, but rather from the
consent of individuals joining together to form an autonomous political
community.

Of course, the decision to erect a government meant that individuals, by
their own consent, would no longer be “left alone” Indeed, so long as the
government did not become abusive of the collective ends for which it was
created—the protection of an individual and his rights—the individual was
under an obligation to obey the rightful government, and its laws. But deter-
mining when the government was working to advance its rightful ends and
when it was being abusive has often been hotly contested in liberal societies.
Individuals—and political parties—have disagreed vehemently about when
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it is appropriate to coerce individuals for the purpose of advancing the col-
lective public safety and peace. They have disagreed vehemently, moreover,
about when it is appropriate to coerce individuals for the purpose of advanc-
ing public morals—also a strong consideration in a polity, like the United
States that, while clearly liberal, is both religious and shaped by supplemen-
tary strains of a civic republicanism that emphasizes the importance of
virtue to the preservation of liberty. Contemporary arguments in the U.S.
about the “right to be let alone” and the “right to privacy” begin with the ten-
sion at the heart of liberal political cultures between their animating com-
mitment to the prerogative of the individual concerning his conscience and
his choices, and the recognition that healthy, and stable governments, cre-
ated by independent individuals, do not function by leaving people alone—
put otherwise, that the essence of government is to guide and to coerce.

The question of the scope of the protection to be afforded to the value of
privacy, or the right to be “let alone,” will inevitably turn on broader social,
cultural, and political considerations concerning when it is appropriate to
seek to advance collective social purposes (peace, safety, health, morality)
through coercion, and when it is not. Some—be they statists or libertari-
ans—hold strong, principled views on these matters that vary little with the
temper of the times. Most, however, simply accept the status quo conven-
tions of the public-private divide of their age. Most interesting, perhaps, are
periods of rapid social, economic, and political change, when questions con-
cerning the appropriate divide between the public and private, either gener-
ally or as applied to particular social problems, become hotly debated, and
the lines are ripe for redrawing. In those periods, some will insist that the old
lines be held. Others will demand radical change. Still others are willing to
listen and consider arguments on both sides.

As a practical matter, these arguments will often be subsumed within ar-
guments about law, be it (judge-made) common, statutory, or constitutional.
For example, it was no accident that the Supreme Court discovered the con-
stitutional privacy right in a birth control case, and extended it in an abor-
tion case, at the height of the sexual revolution, when the women’s move-
ment (and other social changes) brought traditional sex roles under siege,
and agitated on behalf of a revolutionary new commitment to sexual auton-
omy.” In fact, in a reflection of this genesis, the constitutional right to privacy
in its contemporary guise has become identified almost exclusively with
claims to bodily freedom (including not just sex, but also end-of-life deci-
sions). If we take a longer view and consider privacy not simply as a consti-
tutional right, but as a constitutional value, we are forced to consider a much
broader range of questions.
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Privacy, the New American State,
and the Modern Supreme Court

The sense by individuals that they have a “right to be let alone”—that there is
an important distinction to be drawn between the public and private
spheres, and the claims of the public sphere are to be strictly limited—is in-
herent in the liberal worldview. But contemporary questions concerning
constitutional privacy are defined by the terms, not simply by the liberal out-
look generally, but by what has been called the “New Liberalism?” In the
United States, prior to the late nineteenth century, state, local, and common
law rules provided a relatively stable (if not unchanging) framework for reg-
ulating the boundaries between the public and private spheres. This frame-
work was informed, in significant part, by traditional moral and religious
understandings of the nature of the broader public good. Salus populi
suprema lex est—the welfare of the people is the supreme law—was the era’s
guiding maxim. Under the prevailing constitutional understandings of that
same era, the national government was conceived of as having been dele-
gated enumerated and limited powers for specified purposes (such as the
regulation of interstate commerce and foreign trade). Unlike the states and
localities, it was not charged with sweeping, more general powers to advance
the broader public health, safety, and morals.®

The massive economic and social changes of the late nineteenth cen-
tury—industrialization, urbanization, and immigration among them—
threw up a set of national social problems that either were new or dwarfed in
scale the effects of their predecessors. Advances in science and in the new
social sciences suggested to many that a government of expert professionals
might very well be capable of eliminating some of the problems created by
the unprecedented conditions, and of managing or mitigating others. Ro-
bust constituencies began to insist that they do so. Many social and eco-
nomic problems once conceived of as either local or inevitable were re-con-
ceptualized as national and solvable. In this context, the potential claims of
government—its possibility for advancing the public good—seemed to
many all but unlimited. The decision to build a modern, centralized admin-
istrative state revolutionized traditional understandings of the relative
claims of the public and private spheres. This, of course, required that tradi-
tional constitutional understandings implicating privacy be radically re-
worked.

It was at this time that the public/private divide was reimagined in con-
stitutional terms as pitting the newly broadened claims of national power to
advance the collective public good against an individual asserting constitu-



The Right to Privacy / Kersch | 219

tional rights, with the competing claims of the state and the individual ulti-
mately adjudicated by the U.S. Supreme Court. It was at this time that con-
stitutional rights claims became central to the Supreme Court’s jurispru-
dence, and when the Court began to hold the provisions of the Bill of Rights
enforceable not just against the conduct of the federal government but also
against that of the states (in the process, creating a nationwide definition of
rights). This was the time, moreover, that, in a long line of cases, the Court
set out to promulgate elaborate doctrine concerning the meaning of the
most broadly worded Bill of Rights provisions, giving rise to the complex ju-
risprudence concerning the meaning of the Constitution’s civil liberties pro-
visions. In short, it was in the crucible of “New Liberal” thinking that mod-
ern constitutional rights were invented.’

In the late nineteenth and early twentieth centuries, there was initially
staunch resistance on privacy grounds to many efforts by the government to
collect facts that we would now consider routine. There was resistance, for
example, to the government’s right to know whether or not you had been
vaccinated for a disease, or how much money you made. The most sustained
and significant constitutional resistance to the rise of the modern state in the
name of privacy came where the push for regulation was most vigorous: the
regulation of business. To effectively regulate private business at the national
level, the state needed to know what businesses were doing behind closed
doors; it needed access to their records. Traditionally, the government could
gain access to these only through court order, on a case-by-case basis, pur-
suant to the investigation of a crime. To create a fully functioning regulatory
order, however, the modern administrative state needed routine access to
this information as a matter of course.

In Boyd v. United States (1886), a case involving government efforts to
acquire business records in a customs dispute, the Supreme Court, citing
privacy concerns, dealt what might have been a crippling blow to the entire
state-building process. Traditionally, courts had held that the Fifth Amend-
ment’s privilege against self-incrimination protected only criminal defen-
dants called upon to testify at their own trials. Writing for the Court in Boyd,
however, Justice Joseph Bradley held that the privilege could be invoked by a
nondefendant in a civil proceeding, and fused that privilege with the Fourth
Amendment’s protection against unreasonable searches and seizures. “The
principles laid down in this opinion,” Bradley wrote, “affect the very essence
of constitutional liberty and security. It is not the breaking of his doors, and
the rummaging of his drawers, that constitutes the essence of the offence;
but it is the invasion of the indefeasible right of personal security, personal
liberty, and private property.”
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In subsequent years, in a series of cases involving novel efforts at regu-
lating railroads and trusts, the Supreme Court gradually worked through the
question of whether Boyd’s staunchly pro-privacy ruling would be inter-
preted strictly—which would have placed perhaps insuperable legal barriers
in the face of the newly developing modern administrative state—or more
flexibly. But the Court ultimately arrived at a modus vivendi friendly to the
claims of the modern administrative state: while deeming privacy impor-
tant, and the Fourth and Fifth Amendments relevant, it bowed to perceived
necessity, holding repeatedly that if the government followed proper proce-
dures in advancing legitimate ends, it would be given the power necessary to
collect all of the formerly private information necessary to regulate in what
it took to be the broader public interest.!! As the regulatory ambitions of the
centralized modern American state expanded to include not just economic
regulation but “police” matters concerning health, safety, and morals,'? and
as the growth of government required ever more aggressive federal efforts to
extract tax revenues to feed the Leviathan, the Supreme Court was led into
forging its modern understandings of privacy.

The Court created the exclusionary rule (providing that illegally seized
evidence may not be introduced in court as evidence against a criminal de-
fendant) in a 1914 case in which the police had entered the defendant’s
house without a warrant while he was at work, and rifled through his room
and drawers searching for illegal lottery tickets.!* The national ban on alco-
hol—Prohibition—inaugurated the Court’s modern efforts to craft constitu-
tional criminal procedure doctrine, including that involving the Fourth
Amendment. Home searches, automobile searches, wiretapping—all were
undertaken in the effort to enforce the new alcohol ban, raising a spectrum
of questions about the practicalities of protecting personal privacy. As gov-
ernment efforts to enforce Prohibition spiraled wildly out of hand, the Court
became increasingly protective of Fourth Amendment personal privacy.*
As the abuses under the government’s war on alcohol grew, even some pro-
gressives, like Louis D. Brandeis, came to understand that the incursions
into personal privacy under the banner of advancing the public interest had
gone too far. In the late Prohibition wiretapping case, for instance, Justice
Brandeis penned his famous dissent praising “the right to be let alone”’* By
the time of Prohibition’s repeal in the early 1930s, the Court had laid the
doctrinal foundations for the later privacy-protecting innovations in consti-
tutional doctrine undertaken in support of the civil rights movement of the
1950s and 1960s.'° These efforts were advanced further when the Court as-
sumed greater responsibilities for the supervision of the conduct of law en-
forcement officials in the South—especially as concerned their treatment of
blacks.!” The Court subsequently undertook a sustained process of gradually
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forging a code of constitutional Fourth Amendment doctrine. That doctrine
set the rules that we live under today concerning when the police can detain
a person, search him, his possessions, and his personal property (like his
backpack, his car, or his home), as well as when, under the terms of the ex-
clusionary rule, the fruits of an illegal search can be properly admitted into
evidence.

The Privacy of the Home, and Beyond

The Fourth Amendment is one of the Constitution’s chief privacy protection
instruments. And the private home is perhaps the principal space it was de-
signed to protect. The founders who wrote the Fourth Amendment (and the
provision of the Massachusetts Constitution on which it was based) were fa-
miliar with the well-known common law maxim that “a man’s home is his
castle,” which nicely invokes the private individual’s princely claims in a lib-
eral age to preside over his own personal kingdom. They were also familiar
with a succession of notorious outrages involving home invasions—the
Wilkes affair in England in (where the government ransacked private homes
in an effort to undercover the author of incendiary pamphlets critical of it),
and the writs of assistance case in the colonies (challenging the issuance
of general warrants)—that, in their view, made its protections essential.'®
When, in the 1960s, the Court moved to incorporate the Fourth Amend-
ment as a protection against the conduct of the states, it did so, fittingly, in a
home invasion case (involving the mistreatment of a black woman), Mapp v.
Ohio.

The modern Supreme Court has held the doctrinal touchstone in Fourth
Amendment cases to be whether an individual has a reasonable expectation
of privacy in the space in question. Justice John Marshall Harlan, concurring
in Katz v. United States (1967), wrote: “There is a twofold requirement. First
that a person have exhibited an actual (subjective) expectation of privacy
and, second, that the expectation be one that society is prepared to recognize
as ‘reasonable.”? The private residence is the classic case where both such
expectations exist. For this reason, a warrant, based on probable cause, is al-
most always required for authorities to search a private home (the standards
of proof required for a finding of probable cause, however, have altered—
and, many contend, weakened—over the years).?! The police, however, can
conduct a “protective sweep” of a private home without a warrant if they are
hot on the trail of a dangerous person.?? Any evidence found during such a
sweep is considered to have been legally seized “in plain view.” The Court
has held that individuals have a reasonable expectation of privacy in the
“curtilage” of their home—or the bordering area immediately surrounding
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it—but not in adjacent “open fields”* There is no Fourth Amendment vio-
lation, for instance, when the police visually stake out a home, observing it
from a public place,* when the police use a helicopter to survey from above
marijuana fields growing on private property,® nor when police gather evi-
dence for a crime without a warrant from a garbage can placed out on a pub-
lic street for collection.? In the spirit of Louis Brandeis’s early Olmstead dis-
sent, the Court has recently held that the invasive monitoring of a home
from a public place through technological enhancement (specifically, heat
detectors used to indicate the cultivation of marijuana inside a private resi-
dence) is a Fourth Amendment violation.?” In the interest of safeguarding
the privacy of private residences, the Court suspends the usual rule barring
an individual from challenging the privacy invasion occurring when the po-
lice invade the home of another where that individual happens to be a
guest.?® In Wilson v. Layne (1999), the Court held that it is a violation of a
homeowner’s privacy rights under the Fourth Amendment for the police to
bring a reporter and photographer with them as part of a media “ride-along,”
when the police entered and searched a home pursuant to a validly issued
search warrant.?

Of course, Fourth Amendment privacy considerations arise in many so-
cial spaces other than the home. And, over the years, the Court has fash-
ioned a complicated skein of doctrine concerning where, so far as each of
these diverse spaces is concerned, the dividing line must be drawn between
reasonable and unreasonable expectations of privacy. Since at least the time
of the early Prohibition era Fourth Amendment cases (like Carroll v. United
States [1925]),* the Court has held that individuals have few reasonable ex-
pectations of privacy in their cars. When the police stop an automobile for a
traffic violation, they are fully entitled to discover any evidence of a crime
lying in plain view. If they make a “custodial arrest” (a brief, temporary on-
site detention at the time a citation is being issued), they are free to search
the vehicle’s passenger compartment.®!

The Court has also held that the Fourth Amendment applies to encoun-
ters between the police and individuals on the street. So long as they have
“reasonable suspicion” that the person has committed the crime or is dan-
gerous (that he might have a weapon), the police have the right to detain and
“stop and frisk” him, as well as ask him to identify himself.? Of course, the
police have the right to thoroughly search any individual arrested for any
crime.® If it is “incidental” to the arrest, they are also entitled to search that
individual’s immediate surroundings.**

No probable cause is necessary to search individuals in public spaces
specially regulated in the interest of public safety or some specialized public
purpose. The Court, for example, has approved the constitutionality of po-
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lice checkpoints for intoxicated drivers. It has held public school students to
have no reasonable expectation of privacy in their lockers or even (for ath-
letes, at least) of their urine, which some schools now randomly test for
drugs.®

Wiretaps for Domestic Law Enforcement Purposes

New forms of technology—for transmitting and receiving information, for
example, or for seeing what another is doing—routinely raise new Fourth
Amendment questions. As criminals (including, perhaps, terrorists) avail
themselves of these technologies to achieve their ends, the government will
often seek to expand its capacities for technological surveillance. In doing
so, new problems of privacy arise. Early on, in its Olmstead decision, for in-
stance, the Court was confronted with the question of whether the amend-
ment’s protections covered wiretapping—a form of information gathering
very different from the actual physical entry into the home contemplated by
the amendment’s eighteenth-century framers. While the Court held that it
did not, a famous dissent in the case by Justice Louis Brandeis argued that
the Fourth Amendment was designed not simply to protect against the
physical invasion of the home (literally, their “persons, houses, papers, and
effects”)* but rather to protect the value of individual privacy. “Whenever a
telephone line is tapped,” Brandeis wrote, “the privacy of the persons at both
ends of the line is invaded, and all conversations between them upon any
subject, and although proper, confidential, and privileged, may be over-
heard” He went on to make a more general point about the need for inter-
pretations of the amendment to take account of technological change while
remaining faithful to its core values. “The progress of science, in furnishing
the Government with means of espionage,” he warned presciently, “is not
likely to stop with wiretapping. Ways may some day be developed by which
the Government, without removing papers from secret drawers, can repro-
duce them in Court, and by which it will be enabled to expose to a jury the
most intimate occurrences of the home” What mattered, ultimately, was the
safeguarding of the amendment’s purpose. Olmstead, of course, was not the
last word. The Federal Communication Act (1934), which created the mod-
ern structure for the regulation of radio, telephone, and (in time) television,
made it illegal to intercept the private communications of another and to di-
vulge any of the information gathered.’” Olmstead was overruled in Katz v.
United States (1967), a case in which the government, gathering evidence of
illegal betting, attached an electronic listening device to a public phone
booth used regularly by the defendant.’ Katzheld the tap to be a search and
seizure for constitutional purposes.
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The following year, Congress created a legal architecture for wiretap-
ping. Title III of the Omnibus Crime Control and Safe Streets Act of 1968
forbade wiretapping for domestic purposes without prior judicial authoriza-
tion, based upon probable cause concerning a specified list of crimes, and
subjected that wiretapping to ongoing judicial supervision (procedures sim-
ilar to Title III were set out for the then new digital and wireless services in
the Electronic Communications and Privacy Act [1986]).* In recent years,
government wiretapping for domestic crime control purposes—mainly in
drug, gambling, and racketeering investigations—has nevertheless been on
the rise. In 1994, Congress passed the Communications Assistance for Law
Enforcement Act (CALEA), which required telephone companies to make
their digital and fiber optic lines accessible to government wiretaps.*’ In the
wake of the first World Trade Center attack (1993), the Oklahoma City
(1995) and Atlanta Olympics (1996) bombings, and the attacks of Septem-
ber 11, 2001 (discussed below), government wiretapping expanded signifi-
cantly. The Anti-Terrorism Act of 1996 increased the government’s powers
to wiretap for domestic law enforcement purposes. The government’s pow-
ers to wiretap for national security purposes, however, have always been
broader.

National Security Wiretaps

The line between wiretaps for domestic law enforcement purposes and wire-
taps for national security purposes has often been blurred. The FBIs
Counter-Intelligence Program (COINTELPRO) was created in the 1950s to
gather information about domestic groups considered threats to national se-
curity. Over the course of its history, the program has targeted groups com-
mitted to racial and political violence (like the Ku Klux Klan and the Black
Panthers, respectively), groups committed to the violent overthrow of the
government (like the Weather Underground and the Communist Party
USA), and nonviolent, but disruptive, groups of political dissidents (like the
Socialist Workers Party, and Martin Luther King, Jr’s Southern Christian
Leadership Conference [SCLC]). By the time of the political turmoil of the
1960s and 1970s, the federal government had come to consider a broad
range of civil rights and antiwar protest groups—the president’s political op-
ponents—to be national security threats, and had used not only wiretaps, but
also burglaries, document thefts, and undercover informants to monitor the
activities of these groups. State governments in the Deep South also engaged
in elaborate processes of intelligence gathering and surveillance of civil
rights activists. Many came to consider these initiatives to amount to betray-
als of the First Amendment guarantees for free speech and free association.
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In the 1970s, at the same time of revelations that, besides engaging in do-
mestic spying, the CIA had been engaged in efforts to overthrow govern-
ments abroad, and assassinate foreign leaders, evidence of the scope of
COINTELPRO’s “domestic spying” came to light. In the aftermath of hear-
ings conducted by a Senate committee appointed to study government intel-
ligence operations (1975-1976), chaired by Senator Frank Church, and the
Watergate scandal, new restrictions were placed on domestic intelligence
gathering. The Foreign Intelligence Surveillance Act of 1978 (FISA) created
a secret Foreign Intelligence Surveillance Court (FISC) to which the govern-
ment must apply for an electronic surveillance order, based on a finding of
probable cause that the subject is a member of a foreign terrorist group or an
agent of a foreign power.* This act places some minimal additional restric-
tions on the government’s powers in investigations involving U.S. citizens
and permanent resident aliens.

Many believed that, with the revelations of the Church Committee in the
1970s, the nation had learned its “lessons” concerning the constitutional
dangers of domestic surveillance. When the nation was once again con-
fronted with grave and genuine threats to public safety in the 2001 attacks on
New York and Washington, the claims on behalf of security became newly
powerful. A little more than a month after the terrorist attacks, Congress
passed the USA Patriot Act, which reversed many of the limitations on do-
mestic surveillance that had been instituted in the Church Committee’s af-
termath.”> The Patriot Act expanded the government’s power to conduct
surveillance for both domestic law enforcement and foreign intelligence
gathering purposes. The Patriot Act adds to the list of crimes (set out origi-
nally in Title III) for which wiretaps are permitted. The list, for example,
now includes “terrorism,” which the act defines broadly. It gives the police
access to voice mail and other stored electronic communications without
prior judicial authorization beyond a search warrant. It expands the scope of
formerly geographically limited warrants to apply nationwide, and delays
the time in which a subject of a search must be notified of its having taken
place (“sneak and peek”). The government’s ability to undertake pen/trap
surveillance (gathering data on the origin and destination of wire communi-
cations) was expanded to cover internet communications (such as e-mail),
and made national in scope. The Patriot Act newly permits “roving wire-
taps,” which are designed to follow a person, rather than a wiretap on any
single communications device (like a phone or a computer) he happens to
use. And it requires the cooperation of any person or entity necessary to put
the roving wiretap into effect. The act lowers the barriers that had been set
up in the 1970s between foreign intelligence gathering and domestic crime
control, giving the government new authority to gather information related
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to the ability of the U.S. to protect itself against actual or potential terrorist
attacks and secret intelligence activities.

Although the Court had never turned down a government request, it
recently came to light that the administration of George W. Bush had con-
ducted surveillance of private phone conversations in the name of protect-
ing the nation against terrorist attacks without complying with FISA’s re-
quirement that it get an order from the special court. The administration
insisted that the president had the power to do so pursuant to his Article I
executive and commander in chief powers—a claim that has occasioned
considerable political controversy. The president’s actions were declared un-
constitutional by a lower federal court.*® In the face of increasing political
opposition to these activities—and a Democratic takeover of Congress—the
White House recently announced that it would in the future refrain from
conducting any surveillance of private phone conversations without first se-
curing the approval of the Foreign Intelligence Surveillance Court.

National Security and Associational Privacy

Threats to national—and domestic—security have historically led to in-
creasing government interest in whom individuals associate with. One of the
most salient civil liberties issues of the Cold War, and its McCarthy era
(1950-54), for example, involved the problem of “guilt by association.” The
McCarran-Walter Act (1952) provided that noncitizens who associated with
communist or anarchist groups could—on the basis of their membership in
these groups alone—be denied admission to the country or, if already ad-
mitted, could be deported.* In the Dennis v. United States decision (1951)
—still, presumably, good law—the Supreme Court upheld the constitution-
ality of the Smith Act (1940), which criminalized the teaching or advocacy
of the violent overthrow of the government or associating with any person
or group conspiring to teach, advocate, or organize for doing so.%> And the
Communist Control Act (1954) declared the Communist Party to be a sub-
versive group engaged in a criminal conspiracy to overthrow the govern-
ment.*® Other legislation barred members of communist organizations from
federal employment, from employment in the defense industries, from la-
bor unions, from bar associations, and from public school and university
teaching.?’

The current “war on terror” has raised similar questions about “guilt by
association.” Provisions similar to those of McCarran-Walter were revived in
the 1996 Anti-Terrorism Act, which gave the secretary of state essentially
unreviewable discretion to designate foreign groups as “terrorist” organiza-
tions. It then criminalized the provision of any financial or material support
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for terrorist organizations. Under this law, an individual can be charged with
aiding a terrorist group even if he had no knowledge that the group was on
the terrorist watch list, had no intention of supporting terrorism, and had no
ties to particular acts of terror. The USA Patriot Act makes aliens deportable
for having any association whatsoever with a “terrorist organization.” That
act defines terrorism to include any use of, or threat of the use of, violence,
and defines a “terrorist organization” as any group of two or more that has
used or threatened to use violence, a definition that sweeps broadly to cover,
potentially, a broad array of groups (such as, for example, radical environ-
mental and anti-abortion groups). Under the Patriot Act, domestic groups
as well as foreign ones may be designated as terrorist organizations.*

The Patriot Act puts the full force of the federal government’s investiga-
tory powers behind efforts to find out whether or not individuals are either
members of, or have contributed to, such groups. In the aftermath of the
September 11 attacks, the federal government has availed itself of these new
laws to engage in heightened scrutiny (often on the basis of secret evidence)
of the associational ties of Muslim aliens or immigrants, and of (sometimes
charitable) groups with ties to the Middle East.*

At the height of the civil rights movement, southern state governments
fought the push for civil rights by requiring activist organizations like the
NAACP to file a list of their members and contributors (in the process, sub-
jecting them to potential surveillance, harassment, and even violence). In a
series of rulings in the late 1950s and early 1960s, however, the Supreme
Court held that groups (and, subsequently, as a practical matter, individual
members of groups) have a right to have their membership in the group kept
private and shielded from government scrutiny.*® As with any fundamental
constitutional right, however, the government has the right to overrule it in
service of a compelling government interest. The question of whether, in the
context of the current war on terror, the claims of associational privacy or
those of the government will prevail has yet to be decided.

Government Data Collection for Regulatory
and Social Welfare Purposes

As the limitations on the powers of the national government imposed by tra-
ditional constitutional understandings were vitiated in the late nineteenth
and early twentieth centuries, the modern administrative state was afforded
sweeping fact-gathering powers to advance the collective public good. These
included the powers to gather all the once-private data necessary to develop
the regulatory and administrative institutions and systems to manage the
nation’s economic and social life. The Social Security Act of 1935, for exam-
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ple, gave the government the power necessary to keep records adequate to
run the new, federally administered pension system.*! The Social Security
Act created Social Security numbers (SSNs). These were used initially only
for the relatively narrow purposes of running the retirement system (and, in
due course, the Internal Revenue Service—also a relatively new innovation:
the income tax had formerly been held to be unconstitutional). Over time,
however, they came to be broadly used for a wide variety of public and pri-
vate purposes. The explosive growth of the welfare state under President
Lyndon Johnson’s Great Society (along with the advent of the computer)
radically accelerated this process: in time, the government came to maintain
a set of interlinked records on individuals (accessible through their SSNs)
stocked with personal information. Those records were passed fluidly from
agency to agency, and, for a fee, even to private individuals and companies.
Disturbed by revelations that the Nixon administration had used ostensibly
private IRS data to discredit its political opponents, Congress passed the Pri-
vacy Act of 1974, which, aside from setting out general operating rules con-
cerning the government’s use of personal information (requiring, among
other things, that the existence of these records be publicly acknowledged,
that they be used only to the extent necessary, and that individuals have a
right of access to the records), set up a commission to study the govern-
ment’s use and abuse of SSNs.** The Privacy Act clarified an individual’s
right to decline to disclose his SSN in an array of situations, and required
those seeking access to an SSN to reveal whether the disclosure is mandatory
or voluntary. Nevertheless, ready governmental access to SSNs has proved so
serviceable that an ever-expanding recourse to them has proved irresistible.
A mere two years after it passed the Privacy Act, Congress passed the Tax
Reform Act of 1976, which allowed states to use SSNs for a variety of regula-
tory and administrative purposes, including tax and motor vehicle records
and the administration of social services.* Today, many states sell this infor-
mation to private interests, like insurance companies. The wide use of SSNs
as identifiers, by public and private entities alike, has increased the preva-
lence of identity theft, as well as the ability of outsiders to gain access to in-
formation and records that individuals incorrectly assume to be private.”
The U.S. Census Bureau also collects personal data on individuals. Al-
though supposedly confidential, in times of crisis, the government avails it-
self of whatever information it has. During World War II, fearing an enemy
attack on the West Coast, the government used census data to round up
Japanese Americans for internment in detention camps. The Federal Bureau
of Investigation also maintains a computer database on individuals in its Na-
tional Crime Information Center. This information is supposed to be confi-
dential and used only for law enforcement purposes. But here, too, when the
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need arises, the government has been unable to resist temptation. The FBI
has along track record of sharing the information with private, non-law-en-
forcement organizations. It also has recurred to it as part of the process of
surveilling and policing those engaged in domestic political dissent.*

Tort Law Protections for Personal Privacy

The protections the Constitution affords to privacy limit only the conduct of
the government. Invasions of privacy by private individuals (or companies)
are regulated by either common law or statute.

The statutory and common law of about half the American states pro-
tects what is variously called a “right to publicity” or a “right to privacy; bar-
ring the unauthorized use of an individual’s name, likeness, or other identi-
fiable aspects for commercial purposes. The laws of other states concerning
unfair competition protect similar rights, as does the federal Lanham Act
(Section 1125).5 The general principles of tort law, as summarized in the
American Law Institute’s Restatement (Second), set out even broader com-
mon law privacy rights. In addition to proscribing the appropriation of a
person’s identity without his consent for the benefit of another (Section
652C), the Restatement (Second) holds that “one who intentionally intrudes,
physically or otherwise, upon the solitude or seclusion of another or his pri-
vate affairs or concerns, is subject to liability to the other for invasion of his
privacy, if the intrusion would be highly offensive to a reasonable person”
(Section 652B, Intrusion upon Seclusion). In Section 652D, it provides that
“one who gives publicity to a matter concerning the private life of another is
subject to liability to the other for invasion of his privacy, if the matter pub-
licized is of a kind that (a) would be highly offensive to a reasonable person,
and (b) is not of legitimate concern to the public”

The common law of libel and slander (applicable to written and oral
communications, respectively) allowed an individual to sue for damages for
statements exposing him to public hatred, shame, ridicule, or disgrace—
statements, that is, that damaged his public reputation (earlier in American
history, an individual making such statements was also liable to criminal
prosecution). The law, however, allowed for some complicated (and limited)
exceptions for the truthful public discussion of matters of general public in-
terest. For most of American history, the law of libel was understood as an
important protection for an individual’s privacy. And the famous 1890 arti-
cle by Samuel Warren and Louis D. Brandeis in the Harvard Law Review en-
titled “The Right to Privacy” (today chiefly—and mistakenly—cited as a
forerunner to the right to privacy relied upon in Roe v. Wade) advocated pri-
vate tort remedies aimed at protecting some of the very same values.*
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The common law, moreover, has long guarded the privacy of certain re-
lationships which it has deemed to have special societal value stemming, in
part, from their opacity to public view. Among these are the doctor-patient
privilege, the attorney-client privilege, and the marital privilege, all of which
provide a shield against an obligation to testify in court about the statements
made by one party in the relationship to the other.

Suits for the violation of most of these common law protections, it was
simply assumed for much of American history, would raise no serious con-
stitutional objections.” In 1964, however, the Supreme Court specifically
held that the scope of these particular privacy protections is limited by the
First Amendment’s free speech and free press provisions—although the
scope of those protections remains unclear. In New York Times v. Sullivan
(1964), the Court held for the first time that even libelous utterances are sub-
ject to constitutional protection, particularly in cases involving the criticism
of government and public officials.®® This conclusion, the Court held unan-
imously, is ineluctable in light of our “profound national commitment to the
principle that debate on public issues should be uninhibited, robust, and
wide-open.”®! In his opinion for the Court in that case, Justice William Bren-
nan noted that even “erroneous statement[s] [are] inevitable in free debate,
and must “be protected if the freedoms of expression are to have the ‘breath-
ing space’ that they need . . . to survive”® The new constitutional test would
be whether defamatory falsehoods relating to public matters were made
with “knowledge that it was false or with reckless disregard of whether it was
false or not”—what is known as the “actual malice” standard.®® In Sullivan’s
aftermath, the determination of whether or not a particular statement is on
a matter of public interest—and, hence, subject to the constitutional protec-
tion—has remained a hotly debated question. Curtis Publishing Co. v. Butts
(1967) and Associated Press v. Walker (1967) extended the Sullivan ruling to
cover well-known nongovernmental public figures, like movie stars, ath-
letes, and prominent businessmen.®* But Gertz v. Robert Welch (1974) held
that, even if the libel related to a matter of public concern, the Constitution
did not go so far as to deny a private individual legal recourse.®

Privacy Invasions by Businesses and Employers

Many worries over privacy today stem from efforts by private business enti-
ties—employers, insurance companies, providers of health care and finan-
cial services—to gather and disseminate what many individuals consider to
be highly personal information. The spread of computers has radically aug-
mented the ability of these entities to collect and avail themselves of this in-
formation.
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The nation’s three major private credit bureaus maintain databases on
individuals, tagged by a person’s Social Security number, date of birth, prior
addresses, phone numbers (including unlisted numbers), and employment
history, and setting out, in detail, their credit histories. So far as personal
health records are concerned, the Medical Information Bureau (MIB) main-
tains a database subscribed to by every insurance company in North Amer-
ica that comprises files with information on every person suffering from a
significant medical condition, or engaged in a set of targeted risky activities
(like skydiving). Many physicians supply the personal medical records of
their patients (in exchange for financial incentives) to the Physician Com-
puter Network. Such records may contain extensive information about an
individual’s family medical background, his chronic illnesses, the medica-
tions he takes, and his lifestyle. The Health Insurance Portability and Ac-
countability Act (2003) places some minor limits on the dispersal of elec-
tronically maintained medical records by health care providers, health care
plans, and health clearinghouses. In the absence of protective legislation,
databases containing the genetic profiles of individuals will likely be widely
available in the near future.®

Employers have a long history of seeking to monitor and control the per-
sonal conduct of their employees in an effort to maximize productivity and
profits. Many factory owners in the late nineteenth and early twentieth cen-
turies insisted that their workers live temperate and moral lives. To this end,
some required that their workers keep the Sabbath and attend church. The
“Sociological Division” of the Ford Motor Company retained a team of in-
vestigators that paid regular visits to the homes of Ford employees to keep
tabs on their financial and moral health. Some employers required their
workers to live in “company towns” where surveillance and supervision were
pervasive. In such towns, for example, the workers lived in company-owned
houses, and were paid in scrip, redeemable only at company-owned stores.*”
Political mobilization by labor unions put an end to many of these practices.
Nevertheless, social expectations, including company expectations (con-
cerning, for example, proper manners and dress), still circumscribed em-
ployee freedom, even during off-duty hours.

This type of surveillance by employers is hardly of mere historical inter-
est. In recent years, as unionization has declined, as computer use has spread
in an increasingly white-collar workplace, and feminists, multiculturalists,
and public health crusaders have expanded their influence in the corporate
world, and as the society has grown more and more litigious, monitoring by
employers has once again become pervasive. Today, employers routinely
monitor their employees’” e-mail. Some use hidden cameras. Many take an
interest in their employees’ private thoughts on race, immigration, and the



232 | RIGHTS REMEMBERED, REVISED, AND EXTENDED

place of women in society. Many are insisting on aggressively managing the
health of their workers. Some employers refuse to hire smokers, or have in-
stituted programs aimed at weaning their smoking employees off cigarettes.
Many employers are taking an increasing interest in their workers’ diet and
exercise habits (just as school administrators are increasingly monitoring
and reporting on their students’ weight).

Some legal limits have been placed upon the ability of employers to po-
lice the private lives and opinions of their employees. Some states have
passed laws forbidding employers from taking the legal, off-hours activities
of their employees into account as a condition of employment. At the federal
level, the Employee Polygraph Protection Act of 1988 prohibits employers
from using lie detectors to screen job candidates and to randomly police
their workers.® The effects of this law have been ambiguous, however: it
seems to have had the unintended consequence of expanding the market for
private firms that compile financial profiles (like credit reports) on both cur-
rent and potential employees, and for drug testing. As the risk of liability for
negligent hiring has expanded, along with concerns for safety in the after-
math of domestic and foreign terror attacks, employers now subject their
potential employees to ever more searching background checks. Indepen-
dent businesses now compile “consumer reports” for potential employers
with information on an individual’s financial history, and criminal and ar-
rest records. Some minor limits have been placed on this information gath-
ering by the Fair Credit Reporting Act, and the privacy of certain records—
educational, military, and medical—is protected by either federal or state
statutes.”

Today, employers often look into the backgrounds of potential employ-
ees by simply “Googling” them—that is, by plugging their names into a pow-
erful internet search engine (or a social networking site like Myspace.com or
Facebook.com). By doing so, employers get ready access to information that
may be posted about an individual by his friends—and enemies—not to
mention by the individual himself, who thought, in bragging about his past
drug or alcohol use, or sexual escapades, or in savaging a prior employer, he
was addressing only a limited or “safe” audience.

Atleast so far as federal workers are concerned, the Supreme Court has
set down some Fourth Amendment rules regarding drug tests. In Skinner v.
Railway Labor Executives Association (1989), the Court held constitutional
mandatory blood and urine tests for federal railway workers who had either
violated or were under reasonable suspicion of violating federal safety rules,
or had been involved in accidents.” The Court based its ruling on the fact
that drugs and alcohol had undeniably contributed to accidents in the past.
There was thus a (perfectly reasonable) “special need” for this information,
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in a context where public safety was at stake. The Court held that, under
these conditions, by taking a railway job, the worker has implicitly consented
to this type of supervision. His expectation of privacy was, therefore, mini-
mal. The Court subsequently extended the reach of the Skinner ruling to
drug testing in federal jobs involving the regulation of firearms and drugs
(including the U.S. Customs Service).”> However, it struck down on Fourth
Amendment grounds a Georgia requirement that any candidate for political
office take a drug test as a condition for appearing on the ballot. This has
been the only decision to date in which the Court has held a federal drug
testing program to be unconstitutional.”®

Most American workers labor under the “employment-at-will” doctrine.
Anti-discrimination laws aside, that doctrine allows employers to dismiss
employees for any reason—or no reason—at all. An exception exists, how-
ever, for government employees, who are held to have a property interest in
their jobs. As such, they cannot be dismissed arbitrarily. Employees of pri-
vate firms are often extended similar protections via the contractual terms
negotiated in collective bargaining agreements.”

Bodily Privacy and Autonomy

As noted at this chapter’s outset, the contemporary constitutional privacy
right deals not with matters of the exposure of personal information to pub-
lic view, but rather with questions of bodily autonomy. Most prominent
among these have been questions of sexual and reproductive freedom—the
right to use birth control, the right to have an abortion, the right to engage in
homosexual conduct—and the right to end one’s own life. A striking irony at
the core of contemporary privacy right is that its ascendancy has been corre-
lated with a trend in favor of the often astoundingly frank, voluntary expo-
sure to public view of the very same personal information that a personal
privacy right would ostensibly shield. This irony is comprehensible if we
keep in mind that the contemporary right to privacy is a right not to guard
personal information, but to engage in conduct. It is also comprehensible
only if we trace back the genealogy of the right to engage in that conduct to
its sources in late-nineteenth- and early-twentieth-century reformism.
Many of the reformist political causes and social trends that culminated
in the announcement of a constitutional privacy right in the mid-1960s were
committed to the proposition that matters once considered private should
be subject to a radically new openness. Many of the early advocates of birth
control were sex radicals aiming at the liberation of the individual from tra-
ditional sexual roles and constraints. As they saw it, one of the chief means
of effecting this liberation involved championing the frank public discussion
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of sex and bodily functions (trends in this direction were soon reinforced by
the influential teachings of Sigmund Freud). Others were eugenicists who si-
multaneously advocated greater public regulation of reproduction (particu-
larly of those of ostensibly lesser racial stock, and the disabled) with the aim
of improving the overall genetic quality of the populace. Like their sex radi-
cal progenitors, the feminists and gay rights advocates of the 1960s and 1970s
were also convinced that the utterly frank and open discussion of bodily
functions was the only truly honest, authentic—and, indeed, healthy—way
to live. It was also the only antidote to bourgeois, hypocritical, and un-
healthy “repression.””>

The influence these currents of thought have had on our broader culture
is impossible to overstate. It is apparent in the exhibitionist and voyeuristic
strain of much of contemporary popular culture. Today, reality television,
internet blogging, and video- and photo-sharing all place a self-evident pre-
mium on the willingness of individuals to expose themselves, both bodily
and emotionally, for the delectation of a mass audience. The contemporary
constitutional right to privacy is, in its origins, anything but a stay against
these trends. It is, in truth, their apotheosis.

The contemporary right to privacy may be anchored in a claim to bodily
autonomy. But here too there is a paradox. The early birth control advocate
Margaret Sanger, for instance, was both a staunch opponent of abortion, and
an advocate for the compulsory sterilization of the unfit. It was only later,
after the Nazis had carried the logic of the eugenicist position to its mon-
strous conclusion and modern feminists had pushed their call for extending
women’s sexual and professional freedom to the point of insisting upon
womens liberation from biology itself that the constellation of current pol-
icy prescriptions we associate with the right to privacy today came to be un-
derstood as “progressive” or “liberal” Today’s advocates of the constitutional
right to privacy are pro-birth control, anti-sterilization, pro—abortion rights,
pro-homosexuality, and pro-right to die. Opponents of contemporary un-
derstandings of the right to privacy, on the other hand, reject the notion that
there has been any significant break between the old sexual progressivism
and the new liberalism. They see today’s liberal support for abortion and the
right to die as redolent of the old progressive commitment to eugenics, an
analogy to which liberals strenuously object.

The Supreme Court’s retreat from the pro-eugenics position it took in
the 1920s gained momentum as the U.S. battled the Third Reich in the
1940s.7¢ In Skinner v. Oklahoma (1942), the Court, as against the old eu-
genicists, unanimously took the position that the right to have offspring was
fundamental.”” It held that that right had been violated by the irrational and
unequal nature of a state law providing for the compulsory sterilization of a
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man convicted of theft and armed robbery, but not for those convicted of
political crimes or embezzlement. It was not long before this right came to
be viewed in bilateral terms as one involving both the right to have off-
spring—and the right not to. Although the Supreme Court passed up on
procedural grounds the opportunity to decide the issue of the constitution-
ality of a state’s ban on birth control in Poe v. Ullmann (1961), Justice John
Marshall Harlan’s opinion in that case appealed to a fundamental due
process liberty right to “the privacy of the home in its most basic sense””® In
so doing, Harlan reconceived of the right to procreate (or not)—what has
been called, more generally, “reproductive rights”—as a Fourth Amendment
concern. Just a few years later, the Court cited the Fourth Amendment (in
conjunction with the First, Second, Fifth, and Ninth) in announcing a fun-
damental marital privacy right in Griswold (1965), applicable to the use of
birth control by married couples. The Court’s decision in yet another Fourth
Amendment case, Stanley v. Georgia (1969), this time involving the right of
an individual, whether married or not, to possess pornography in the pri-
vacy of his home (in conjunction with a cascade of obscenity cases of the
same era) signaled that the Court was continuing to move in a more sexually
liberationist direction.” In Eisenstadt v. Baird (1972), the Court decoupled
the marital component from the privacy right claim, and extended the Gris-
wold rule to apply to birth control by unmarried couples.®® And the year
after that, the Court, citing the right to privacy, declared, in Roe v. Wade
(1973), that a woman had a fundamental constitutional right to terminate
her pregnancy.

Roeinaugurated a period in which the Court heard a long succession of
cases seeking to define the precise parameters of the new constitutional
abortion right. Roeitself had held that laws restricting a woman’s right to an
abortion (either by outlawing all abortions except to save the womans life, or
by requiring that all abortions be certified by a panel of doctors as necessary
to a woman’s health, and performed in a hospital) violated a right to privacy
inherent in the liberty provision of the Fourteenth Amendment’s due
process clause. In his opinion for the Court in Roe, Justice Harry Blackmun
set out a trimester framework providing that the privacy right gave a woman
a virtually unrestricted right to seek an abortion during the first trimester.
States were free to impose greater restrictions on abortions in the second
trimester, in the interest of protecting a woman’s health. The potential life of
the fetus became a predominating interest only in the third trimester, when
states were free to regulate aggressively—limited only by the requirement
that a woman be able to obtain an abortion necessary to save her life.

The Roe decision was enormously controversial, and set the stage for a
lengthy back-and-forth between those seeking to preserve its essential hold-
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ing and those endeavoring either to limit its effects or to overturn it. In
Mabher v. Roe (1977), the Court held that states had no obligation to fund
abortions for poor women.®! Harris v. McCrae (1980) subsequently held that
Congress was free to bar the use of Medicaid funds for nontherapeutic abor-
tions.®? While not overruling Roe, Webster v. Reproductive Health Services
(1989) disposed of its trimester framework by holding that the state’s inter-
est in protecting potential human life existed throughout the pregnancy.®
This holding, in turn, encouraged many states to place greater restrictions
on abortion. In Planned Parenthood of Southeastern Pennsylvania v. Casey
(1992), a case in which a bitterly divided Court upheld laws requiring coun-
seling and a twenty-four-hour waiting period for women seeking an abor-
tion and parental consent for minors, but voided a requirement that married
women notify their husbands of their intent to procure an abortion, the test
for whether laws regulating abortions ran afoul of the constitutional privacy
right was altered once again.* The new test, as set out by swing justice San-
dra Day O’Connor, would be whether the law imposed an “undue burden”
on a woman’s right to choose to terminate her pregnancy prior to fetal via-
bility. Any requirement that had the purpose and effect of placing a substan-
tial obstacle in the woman’s path would constitute an undue burden. After
viability, the Court held, the state’s interest in the preservation of potential
human life would predominate, and the state is permitted to regulate, or
prohibit, abortion, except where “necessary, in appropriate medical judg-
ment, for the preservation of the [mother’s] life”**

A privacy jurisprudence supportive of claims to sexual autonomy in-
spired hopes in gay rights advocates, who sought to use the Griswold and
Roe precedents to invalidate laws criminalizing homosexual conduct. Their
efforts were spurned by the Court by a vote of 5-4 in Bowers v. Hardwick
(1986).5¢ There, Justice Byron White, writing for the Court, held that the
government interest in regulating public health, safety, and morals trumped
the constitutional claim that any sex act performed in the privacy of one’s
home (here, sodomy) was shielded from government regulation by the right
to privacy. In a cultural climate more accepting of gay rights, however, the
Court soon overruled Bowers in Lawrence v. Texas (2003).*” It did so, how-
ever, citing not the increasingly controversial privacy right, per se, but rather
a more generalized “liberty” right—though to much the same effect. This
was evidence both of the degree to which the interpretive moves which had
led the Supreme Court to declare a right to privacy in Griswold (and to ex-
pand it in Roe) had been discredited, and of the degree to which the impulse
which had prompted it remained powerful.

This same impulse has been evident in the privacy right’s new frontier,
the so-called “right to die” In Cruzan v. Director, Missouri Department of
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Health (1990), a closely divided Court upheld a state’s right to require that
relatives seeking to end the life of a permanently unconscious patient
through the withdrawal of her nutrition meet rigorous standards of proof
that, in such a situation, the patient would have wanted the nutrition with-
drawn.® The Court held that the state had a vital interest in hewing to the
patient’s wishes in end-of-life decisions, and was properly skeptical about
making the assumption that the family’s wishes on the matter would natu-
rally coincide with those of the patient. While reaffirming the rights of ter-
minally ill individuals announced in Cruzan, the Court in Washington v.
Glucksberg (1997) nevertheless rejected a broad-ranging right of such a pa-
tient to control the time and manner of his death—such as (as in Glucks-
berg) through physician-assisted suicide.® The federal government, under
the conservative Bush administration, has made efforts to impose a national
ban on physician-assisted suicide through the indirect means of punishing
doctors who participate in the process.” At the moment, however, laws con-
cerning end-of-life decisions (including questions of the burden of proof
concerning the patient’s wishes) are mostly determined by the varied laws of
the American states.

Conclusion: Trends on the Rehnquist Court,

and the Road Ahead

Since the late 1960s, the Supreme Court has grown increasingly conserva-
tive. Many consider the Rehnquist Court (1986-2005) the most conserva-
tive high court since the 1930s. And they expect the Roberts Court to con-
tinue to move constitutional doctrine in a more conservative direction.
Conventional wisdom suggests that an ever more conservative Court will af-
ford ever more limited protections for constitutional privacy rights. Such
conventional wisdom—however valid in some respects—could not stand
unqualified. This is because conservatives—and Republicans—are of two
minds about privacy as a constitutional value; they staunchly defend its sig-
nificance in some spheres, and depreciate its relevance to others. (As we
have seen in our historical overview, this is no less true of liberals.)

In Bartnicki v. Vopper (2001), for example, a Rehnquist Court decision
involving the illegal interception, recording, and radio broadcast of a labor
union negotiator’s private cell phone conversation, the Court’s most conser-
vative members, Justices Scalia, Thomas, and Rehnquist voted to uphold the
constitutionality of a criminal prosecution of the interceptor under the fed-
eral wiretap laws aimed at protecting the privacy of cell phone conversations.
They were outvoted, however, by the Court’s liberal and more libertarian Re-
publican justices (Kennedy and O’Connor), who united to hold that, in this
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case, the interceptor’s First Amendment free press rights trumped the caller’s
privacy interests.”!

As in Barnicki, most civil liberties decisions involve not simple questions
of whether a judge is in favor of a particular right or not, but rather questions
of whether, in a particular context, the claims of one desirable right will
trump those of another. For this reason, matters are considerably more com-
plicated than making a sweeping assumption that liberals will vote in favor
of privacy, while conservatives will vote against it. To know how a conserva-
tive (or a liberal) will feel about privacy in a particular case, one must also
know (1) what other, and possibly conflicting, rights, are also at issue in the
case; and (2) what sorts of interest is the government advancing against the
claim of right. Context is all.

To complicate things further, there are also different types of conserva-
tives. Traditional conservatives are relatively statist across a broad array of
policy areas. Often described as “cultural conservatives,” they support gov-
ernment action to defend “traditional values” and fight crime, and are vehe-
ment critics of the ways in which judges in the past have reached out, in an
“activist” way, under the guise of what they see as an invented privacy right,
to void as unconstitutional laws which they take to be within the rightful
competence of governments. Libertarian conservatives, by contrast, are rel-
atively skeptical of government power, and take a favorable view of claims of
individual autonomy and liberty.”? Different conservatives, moreover, hold
differing views about the way in which judicial power should be wielded, in-
dependent of their predisposition towards particular rights. Judges whom
law professor Cass Sunstein has variously labeled “minimalists” or “incre-
mentalists” value precedent and stability in the law, and are suspicious of
making rapid, sweeping changes via judicial fiat, even to precedents that
they might believe wrongly decided. On the other hand, “fundamentalist”
judges are impatient with judicial caution in correcting past judicial errors:
as they see it, their job is simply to get things right—to decide cases in a way
that is faithful to their understanding of constitutional principle.”® These
various dimensions to constitutional conservatism have interacted on the
Court in ways that have clear implications for the future of constitutional
privacy in certain high-profile areas. It was the Rehnquist Court’s libertar-
ian-incrementalists, Justices O’Connor and Kennedy, who held fast to the
right to privacy as a constitutional commitment in a series of abortion rights
decisions, and, in the context of a process of slow but unmistakable cultural
change, extended the right to apply to same-sex intimacy. They did so in the
face of aggressive opposition from the Court’s traditionalist-fundamentalist
conservatives, Justices Scalia, Thomas, and (to a lesser extent) Rehnquist,
who sought, at long last, to declare that right to have been wrongly pro-



The Right to Privacy / Kersch | 239

nounced in the 1960s and to dispatch it as illegitimate. Although it is early, it
seems that President George W. Bush’s two appointees to the Court, Justices
Roberts and Alito, combine these dimensions of contemporary constitu-
tional conservatism in yet another permutation: it is possible they will prove
to be traditionalist-incrementalists—that is, that they will be seen to hold
substantive understandings closer to the views of Justice Scalia, but proce-
dural inclinations closer to those of Kennedy and O’Connor. If this is the
case, even if the Court continues to stand behind the Roe v. Wade and Law-
rence v. Texas precedents, we might expect it give broader leeway to govern-
ment efforts to regulate abortion and drug use, to spurn efforts to extend the
Lawrence precedent to sanction a constitutional right to same-sex marriage,
and to shy away from extending rights to bodily autonomy to a broad array
of end-of-life decisions. Incrementalist conservatives, be they libertarians or
traditionalists, are, by definition, suspicious of judicial activism. In holding
the line on previously announced right-to-privacy precedent, they are likely
to avoid broadly worded declarations of the principle. And, to the extent that
they do that (Justice Kennedy, for example, has evinced clear affinities for
ringing declarations of principle), in classic libertarian fashion, they are
more likely to sing the praises of “liberty,” or of plainly enumerated constitu-
tional rights, than of privacy rights per se.**

In a time of terrorism, government initiatives aimed at enhancing na-
tional security will raise questions concerning the scope of constitutional
privacy. Traditional, tough-on-crime, statist conservatives are likely to sup-
port the aggressive assertion of executive power to defend the nation—one
of the core constitutional duties of the executive. On the other hand, liber-
tarian conservatives will be more skeptical about executive power. That said,
even the most ideological of libertarians (a profile that fits none of the
Court’s current justices) have always believed national defense to be one of
government’s few legitimate functions. In the future, the votes of the Court’s
diverse conservative justices in cases pitting claims on behalf of privacy
against those on behalf of national security are likely to vary in response to
the perceived level of the threat, the degree to which the executive, the mili-
tary, and intelligence and law enforcement agencies are perceived to be exer-
cising their national security powers responsibly, and the degree to which the
government’s actions are sanctioned by congressional, academic, journalis-
tic, and public support. If such conditions run against the claims of the exec-
utive, in national security cases raising privacy concerns libertarian-leaning
conservatives are likely to vote with the Court’s more liberal justices. Since
the 1960s, the Court’s liberal justices, for their part, have manifested a deep
skepticism about the aggressive wielding of executive power in the name of
both national and domestic security, in wartime and peacetime alike, and no
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matter what the perceived level of danger. Given that the 2001 attacks are re-
ceding ever further into the past, the growing level of mistrust toward the
Bush administration, the election of a Democratic Congress, and the in-
creased chance that a Democrat will be elected as the next president, it is
quite possible that the next appointees to the Court will be either Democrats
or more moderate Republicans. If this is the case, a new liberal-conservative
bloc may unite in showing increasing solicitude for privacy in national secu-
rity cases in the face of expanded efforts at government surveillance.

Matters of party politics and political ideology aside, many long-term,
structural developments augur poorly for privacy. Whether run by liberals
or conservatives, Democrats or Republicans, government has continued to
expand at all levels, and to broaden its spheres of action and oversight. Al-
though it may be tempered in targeted areas by statute—perhaps in response
to a particularly high-profile outrage—the expansion of government data
collection, monitoring, and intervention is an inevitable concomitant of the
expansion of government power: the more we ask government to do, the less
privacy there will be. Technological progress, a concomitant of capitalism—
which is supported by liberals and conservatives alike—also makes it easier
all the time for government, businesses, and individuals to gather more and
more information about others, and to share it.” All of the economic incen-
tives surrounding the development of these new technologies will array
themselves in favor of a future marked by less personal privacy rather than
more. Finally, it seems that the value that many individuals place on their
privacy is in decline. The young, especially, having grown up in a media-sat-
urated environment, seem to delight in having the most personal details of
their lives paraded on public display. If people do not value privacy, it seems
unlikely, ultimately, that the law will protect it.

The history of constitutional doctrine (as with legal doctrine generally)
suggests that the boundaries of previously settled commitments will be
renegotiated on the basis of perceived reform imperatives, the waxing and
waning of perceived threats, the vagaries of ordinary politics, and long-term
political and economic changes. This will certainly be the case, too, with the
right to privacy.
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Second Wind for the
State Bill of Rights

RANDALL T. SHEPARD

Remarkably for a nation whose constitutional framework changes only
slowly, Americans experienced in less than half a century two dramatic re-
versals in the relationship between state protection and federal protection of
individual liberties. During the middle of the twentieth century, federal doc-
trine nearly eclipsed state constitutional law, and then by the end of the cen-
tury the latter had reclaimed much of the high ground it formerly occupied.
Some of this shift was due as much to institutional competition as to ju-
risprudential evolution.

From the nation’s founding until roughly the opening of the twentieth
century, state constitutions and their accompanying bills of rights were the
leading sources of law in the defense of citizens’ rights. Thereafter began a
process by which federal jurisprudence and federal court authority came to
overshadow state constitutional rights, slowly at first and then accelerating
until the 1970s.

It was a curious phenomenon in light of the post-colonial debate over
whether there should even be a federal list of rights in the Constitution of
the United States. Early Americans saw little threat to their liberties emanat-
ing from state capitals, but they feared unchecked power exercised by a new
and distant sovereign. The Anti-Federalists had attacked the constitution of
1787 on the grounds that it would afford the new national government too
much control over the lives of individual citizens. It was only late in the cam-
paign for ratification that the Federalists pledged to support a federal bill of
rights, thus helping bring the last two key states, Virginia and New York, into
the new union. Fear of national power and affection for state governments
were so strong that even the prospect of amendments spelling out individual
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freedoms was barely enough to carry the day: ratification forces prevailed in
New York by just three votes.

As people like Thomas Jefferson, Roger Sherman, and James Madison
began to ponder the shape such federal guarantees should take, there were
plenty of models from which they could borrow. Part of the reason Ameri-
cans worried little about state governments was that most state constitutions
written in the post-revolutionary period contained rights guarantees that
obviously predated the Constitution of 1787. The earliest of these was the
Virginia Declaration of Rights in 1776, adopted three weeks before the Dec-
laration of Independence. Many provisions in the Virginia Declaration and
other such charters became part of the federal amendments eventually pro-
posed to the states.

Notwithstanding the prompt adoption of ten amendments to the federal
Constitution, the bills of rights in the state constitutions remained the prin-
cipal force in American civil liberties for a century and a half. Madison had
argued that the federal restraints should bind both national and state gov-
ernments, but he did not prevail. The First Congress, taking up these ques-
tions in 1791, specifically rejected efforts to insert provisions in the Bill of
Rights limiting state authority.! If there had ever been any doubt that the fed-
eral Bill of Rights was not a limitation on state activities, that doubt vanished
when the U.S. Supreme Court heard a case in which one John Barron argued
that the City of Baltimore had violated his rights under the Fifth Amend-
ment by taking property without compensation. Chief Justice John Marshall
was not impressed: “The question thus presented is, we think, of great im-
portance, but not of much difficulty”? Marshall made quick work of Barron’s
claim: “Had the framers of these amendments intended them to be limita-
tions on the powers of the State governments they would have imitated the
framers of the original Constitution, and would have expressed that inten-
tion?

Even after the adoption of the Thirteenth, Fourteenth, and Fifteenth
Amendments following the Civil War, federal due process and equal protec-
tion were deemed to require only that state procedures provide for funda-
mental fairness, not that they embody specific guarantees in the same man-
ner in which they were written in the Bill of Rights. In the familiar
Slaughter-House Cases of 1873, the Supreme Court held that the Fourteenth
Amendment did not add to any rights, privileges, or immunities of the citi-
zens of the several states.* Twelve years later, in Hurtado v. California, the
Court declared that “[d]ue process of law” referred to “that law of the land in
each State, which derives its authority from the inherent and reserved pow-
ers of the State™
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Americans who thought their rights had been violated regularly went to
state court and frequently found vindication. The Indiana Supreme Court,
for example, spent forty years asserting its authority in the fight against slav-
ery. The very first volume of that court’s decisions records its ruling in State
v. Lasselle, which set aside a writ of habeas corpus and directed that a slave
known only as Polly be freed. The Indiana court observed that “the framers
of our constitution intended a total and entire prohibition of slavery in this
State; and we can conceive of no form of words in which that intention could
have been more clearly expressed.”® The court likewise later barred contracts
of indenture and invalidated the state’s runaway slave law.’

The spirit of individual liberty likewise motivated state court action in
other fields. When the Wisconsin Supreme Court held in 1859 that indigent
criminal defendants were entitled to counsel at public expense, it acknowl-
edged that it could not find any provision in the state constitution or statutes
expressly providing such assistance.® Still, it noted the right to appear with
counsel and said that “it would be a reproach upon the administration of
justice, if a person, then upon trial could not have the assistance of legal
counsel because he was too poor to obtain it” Similar sentiments had
prompted declarations about the right to counsel at public expense in Indi-
ana in 1854 and Iowa in 1850.°

The Federal Right Revolution Unleashed

By the middle of the twentieth century, however, the national Bill of Rights
was more commonly deployed against states than against the federal gov-
ernment and state constitutions in general were swept nearly into obscu-
rity. The cause of this transformation can be best explained in one word:
race.

Race was at the heart of the Civil War amendments. The sponsors of the
Fourteenth Amendment were largely motivated by a desire to protect the
Civil Rights Act of 1866."° They sought to “embody” the act in the Constitu-
tion so as to remove any doubt about its constitutionality and to place the act
beyond the power of a later Congress to repeal. Whatever shift in authority
they intended between the national government and state governments was
largely designed to make the power of the national government available to
ensure that the southern states recognized and protected the basic rights of
former slaves.

Clearly, the Fourteenth Amendment was not intended to expand the
general authority of Congress. The leading architect of what became Section
1 of the Fourteenth Amendment was Representative John A. Bingham, an
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Ohio Republican, whose original proposal would have indeed expanded the
authority of Congress. It read:

The Congress shall have power to make all laws which shall be necessary and
proper to secure to the citizens of each State all privileges and immunities of cit-
izens in the several States, and to all persons in the several States equal protec-
tion in the rights of life, liberty and property.!!

Opponents of the Fourteenth Amendment criticized Bingham’s proposal
precisely because it granted too much power to Congress, arguing that this
sweeping grant of power to the national legislature was a serious invasion of
state sovereignty and an alteration of the basic fabric of the federal system.
They also criticized the draft amendment on the grounds that it gave Con-
gress the right to define the liberties of the citizens according to Congress’s
will. These complaints led to a compromise on Section 1 of the amendment,
the adopted version of which makes a general declaration of constitutional
principle (“No State shall make or enforce any law which .. ) and adds to
congressional authority the power “to enforce, by appropriate legislation, the
provisions of this article”

The democratic accommodation reflected in this restrained language
remained intact during the first several decades after the Fourteenth
Amendment was adopted. The nation’s courts honored the compromise by
deploying the Fourteenth Amendment largely to protect the basic free-
doms contemplated by the Civil Rights Act. In Ex Parte Virginia, for exam-
ple, the U.S. Supreme Court held that the Fourteenth Amendment was a
sufficient constitutional basis for a federal indictment of a state judge who
excluded blacks from jury lists.!? In Yick Wo v. Hopkins, the Court granted
relief to a defendant who violated a facially benign California statute that in
actual practice discriminated against Chinese laundries, saying: “[W]hat-
ever may have been the intent of the ordinances as adopted, they are ap-
plied . .. with a mind so unequal and oppressive as to amount to a practical
denial by the State of that equal protection of the laws which is secured by
the petitioners . . . by the broad and benign provisions of the Fourteenth
Amendment to the Constitution of the United States.”* Generally, though,
the Court declined to use the amendment for more sweeping purposes. For
most of the first fifty to seventy-five years after its adoption, courts did not
regard the Fourteenth Amendment as a basis for expanded federal judicial
authority.

Around the turn of the twentieth century, however, judges began to as-
sert that the Fourteenth Amendment gave them the power to enter orders
against state and local governments for violations of the federal Bill of
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Rights. Most observers regard the 1897 decision in Chicago, Burlington &
Quincy R.R. Co. v. Chicago as the beginning of what eventually became the
“incorporation doctrine,” by which various federal Bill of Rights guarantees
were held to be implicit in Fourteenth Amendment due process or equal
protection.!* The City of Chicago had adopted an ordinance setting one dol-
lar as the amount of damages a railroad should receive when a new public
street crossed its tracks. The Court struck down the ordinance, saying that
the railroad was entitled to “just compensation,” a Fifth Amendment con-
cept, because just compensation was an essential element of due process
under the Fourteenth Amendment. Along similar lines, in 1925, the Su-
preme Court ruled in Gitlow v. New York that the Fourteenth Amendment
limited a state’s regulation of free speech and free press, incorporating ele-
ments of the First Amendment.'® A little at a time, the Court held that vari-
ous provisions of the Bill of Rights were incorporated into the Fourteenth
Amendment, and thus enforceable against the states.

It was not railroad crossing condemnations or even free press protection
that led federal judges in the mid-twentieth century to use the Fourteenth
Amendment in new and expansive ways. The reason for this expanded use
was the same reason the amendment was enacted in the first place: race. The
civil rights movement of the 1950s and 1960s brought case after case to the
Supreme Court in which African Americans sought redress for grievances
suffered at the hands of segregation-minded whites. Many of these griev-
ances arose in criminal cases where the prosecutor, the victim, the judge,
and the jury were all white, and the defendant was black. Even the highest
state courts in the South were unwilling to take cognizance of the potential
for injustice inherent in such situations.

The Supreme Court was rightly suspicious of the treatment blacks re-
ceived in the courts of the Deep South. Some of those courts played a partic-
ularly prominent role in civil rights litigation, and a few of them represented
fierce resistance to African American rights and the federal authority. In-
deed, one might argue that the Fifth and Sixth Amendments became incor-
porated because of the old Supreme Court of Alabama. That tribunal alone
offered up a series of cases we now remember partly because they have “Al-
abama” in the caption: Boykin v. Alabama, and Powell v. Alabama,'® to name
just two.

Faced with local unwillingness to protect the rights of blacks, the
Supreme Court expanded the incorporation doctrine at a breakneck pace
during a period more or less marked by the arrival of Justice Abe Fortas in
1965 and the appointment of Chief Justice Warren Burger in 1969. Whether
it was school desegregation, criminal defense rights, or prison reform, the
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Supreme Court cut down its own precedents and state constitutional law like
so much wheat, and state constitutions and lesser rules of law were rendered
nearly irrelevant by a galloping nationalization of a wide variety of matters.!”

A Renaissance in State Constitutional Law

This race to compel every state to afford civil liberties in accord with some
minimum defined by the federal judiciary eventually abated for two reasons.
First, the Supreme Court’s membership shifted throughout the 1970s and
1980s, a period in which Republican presidents made multiple appoint-
ments. These appointments produced a court much less likely to expand
federal judicial supervision of state governments and state courts. Second, a
series of state judges emerged who were dedicated to a renaissance in state
constitution jurisprudence.'® This renaissance produced hundreds of appel-
late opinions, scores of journal articles, and dozens of books.

A good many law scholars credit Justice William Brennan with launch-
ing the renewal of state constitutional law. Brennan’s 1977 article in the Har-
vard Law Review' has been called “the starting point of the modern re-em-
phasis on state constitutions”? Another scholar called Brennan’s piece “a
clarion call to state judges to wield their own bills of rights*!

Of course, Justice Brennan had spent much of his time on the U.S.
Supreme Court brushing aside various state constitutional rulings. It might
therefore be more accurate to credit Brennan and Oregon’s Justice Hans
Linde.?? Linde had been a professor of law at the University of Oregon before
his appointment to that state’s high court. He argued in a 1979 lecture at the
University of Baltimore that state court judges confronting a constitutional
question should always examine it under their own state’s constitution be-
fore analyzing it under the federal Constitution. A probable third member of
this pantheon might be Justice Robert Utter of the Washington Supreme
Court. Utter helpfully pointed out that state constitutions were relatively
lengthy and commonly newer than the federal documents and thus were ca-
pable of application to particular modern political issues.?®

Justice Brennan’s own renewed interest in state constitutions actually
predated his 1977 article, and the genesis of it is easy to identify. The change
in the Supreme Court’s composition meant that Brennan and Chief Justice
Earl Warren no longer regularly marched to victory. By the mid-1970s, Jus-
tice Brennan began to find himself on the losing end of cases. He concluded
that the rights revolution was over as far as the Supreme Court was con-
cerned and quite candidly announced that liberals and civil libertarians
should take the war to a different front. He made this announcement in the
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1975 case of Michigan v. Mosley.?* Dissenting in a search-and-seizure case
was a relatively novel experience for Brennan, and he used his dissent to re-
mind state judges that they had the power “to impose higher standards gov-
erning police practices under state law than is required by the Federal Con-
stitution.”> The timing of this plea was hardly a coincidence. During the
1975 term, Justice Brennan wrote twenty-six dissenting opinions, his sec-
ond-highest number for that decade. In cases disposed of during that term
by written opinion, he also cast fifty-six dissenting votes, which tied his
record for that decade. Of course, this represented both “rights cases” and
others.?

Justice Brennan’s 1975 conversion ultimately became the stuff of folklore
because of his own considerable standing and because he identified a meth-
od by which certain litigants and advocacy interest groups might achieve
their ends notwithstanding their increasing inability to succeed through the
vehicle of the Supreme Court. He is undoubtedly an important part of the
new state constitutionalism story.

On the other hand, there were both scholars and judges working this
idea long before Justice Brennan realized he would no longer be able to en-
gineer congenial outcomes at the Supreme Court. New legal scholarship on
state constitutions began to appear as early as the late 1960s, much of it pro-
viding the intellectual foundation for the renaissance ahead.”

More important to real-world litigants, state courts exercised their con-
stitutional authority in a variety of settings well before Justice Brennan’s ex-
hortation. Where no parallel federal provision existed, for example, the state
constitution regularly provided the sole basis for a constitutional challenge.?
The state constitution was also pertinent where a parallel federal provision
had not been incorporated into the Fourteenth Amendment, such as the
Fifth Amendment right to indictment only through a grand jury or the Sec-
ond Amendment right to bear arms.” The state constitution was also de-
ployed where a parallel federal provision had been construed in such a way
that it clearly did not apply to the facts of a given case.’* In still other in-
stances, state supreme courts heard cases involving claims under parallel
federal and state constitutional provisions and gave the state constitutional
claim independent consideration.’!

The level of scholarship reflected in such opinions varied enormously.
Some high quality work provided early foundation for further jurispruden-
tial refinement of state constitutions, while others were woefully inadequate.
A commendable example of the former was the Georgia Supreme Court’s
decision in 1962 on the subject of free expression, K. Gordon Murray Pro-
ductions, Inc. v. Floyd.*
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The Georgia Supreme Court invalidated a provision of Atlanta’s munic-
ipal code that required exhibitors of motion pictures to obtain prior ap-
proval for each film they showed from a Board of Motion Pictures Censors.
Designed to prevent exhibition of obscene films, the ordinance nevertheless
subjected all films to the screening process. The court first concluded that
the ordinance did not violate the First Amendment. The Georgia court then
proceeded to a detailed consideration of the state’s free expression provision,
crafted in its own special way:

No law shall ever be passed to curtail or restrain the liberty of speech, or of the
press; any person may speak, write and publish his sentiments, on all subjects,
being responsible for the abuse of that liberty. Protection to person and prop-
erty is the paramount duty of government, and shall be impartial and com-
plete.’®

After analyzing this discreet text and reflecting on the history of free speech
case law under the Georgia Constitution, the court invalidated the ordi-
nance because it subjected all motion pictures to prior approval, not just ob-
scene ones.

Every Movement Has Its Detractors

While the Georgia court and others provided demonstrable evidence that
state constitutional doctrine could rest capably on text, legal history, and ju-
risprudence long in the making, not everyone was convinced. Even as the re-
naissance gathered steam in the 1990s, a few law scholars challenged both its
legitimacy and its efficacy. Yale professor Paul W. Kahn provided a powerful
critique of state constitutionalism in the Harvard Law Review. Kahn wrote
that the central premise of state constitutionalism “rests on an idea of state
sovereignty” that views the “state as an already-defined historical commu-
nity, with a text that can be interpreted to reflect the unique political identity
of members of that community” Kahn did not accept the legitimacy of this
premise. He described it as “[nothing] more than an anachronism or ro-
mantic myth” that “at best is a romantic longing for vibrant local communi-
ties and at worst misunderstands modern American constitutionalism.” He
claimed there was a bankruptcy of unique state sources and a corresponding
unworkability of state constitutionalism. From Kahn’s point of view, the
large problem in American constitutional law has been “that the vision of
[the] law’s possibilities has become too homogeneous.”** Close scrutiny of
his criticism suggests—despite disclaimers—that for Kahn “homogeneous”
is code for “conservative.” His concern seems to be about the efficacy—but
not the wisdom—of Justice Brennan’s strategy of enlisting state courts to de-
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fend liberal jurisprudential gains by removing them from the reach of Rea-
gan-Bush federal appointees.

This same “problem” was described in Professor James Gardner’s 1992
article, “Failed Discourse of State Constitutionalism,” in the Michigan Law
Review.*> Gardner likewise argued that the foundation of the new state con-
stitutionalism movement is a specific vision of state sovereignty. As Gardner
putit:

State constitutionalism . . . holds that a state constitution is the creation of the
sovereign people of the state and reflects the fundamental values, and indirectly
the character, of that people. An important corollary of this proposition is that
the fundamental values and character of the people of the various states actually
differ, both from state to state and as between the state and national polities.*

Having done some empirical research on this point, Gardner asserted that
his studies demonstrated that state constitutionalism is, and will remain,
“impoverished” and “pedestrian” despite the scholarly attention lavished up-
on it.

One might say that in some respects the federal judiciary has thought of
the recent renaissance as a matter of little consequence. In United States v.
Singer, evidence seized by sheriff’s deputies in Wisconsin, plausibly in viola-
tion of the Wisconsin Constitution, was passed along to the United States
attorney for use in prosecution. Singer sought suppression of this evidence
on grounds that the state’s seizure had contravened Wisconsin’s bill of
rights. This was a plausible request, as the Supreme Court had held in 1960
that state courts could not admit evidence ruled inadmissible in federal
court but subsequently transferred to state prosecutors on a “silver platter”*
The U.S. Court of Appeals for the Seventh Circuit brushed away this argu-
ment, saying simply that Wisconsin law was “irrelevant” and directing that
the evidence be admitted.’® The Seventh Circuit had excellent company.
Considering whether a federal district court could order a tax increase in
Kansas City to finance the judge’s crafted effort to entice white parents to
move back into the urban schools, Justice Byron White saw little value in the
pertinent taxation provisions of the Missouri Constitution. He said they
“hinder the process” of shaping the district court’s plan for integrating the
city’s schools.”

Around the turn of the twenty-first century, the Rehnquist Court gave
further impetus to state law and state constitutions. Oddly, this effect flowed
both from cases in which the Court exercised its constitutional power and
from cases in which it did not. Two very different cases reflect these events.

In 1942, the Court had held that a farmer in Montgomery County, Ohio,
who grew crops on his own land and consumed them on the same farm was
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part of interstate commerce and subject to congressional regulation under
the commerce clause.* For most of the ensuing half century, the Court gave
Congress every reason to imagine that the commerce clause empowered it
to legislate on anything that moved and most of what did not. Chief Justice
William H. Rehnquist believed that such breadth of authority was not con-
sistent with the notion of a government of enumerated powers. In 1995, the
Court sustained the Rehnquist view in United States v. Lopez,*! a case in
which a student was convicted under the federal Gun-Free School Zones
Act after bringing a handgun to school for a fellow student who intended to
use it in a gang war. The Rehnquist Court vacated the conviction, agreeing
that Lopez’s possession of the gun had little to do with the purpose of grant-
ing power to Congress through the commerce clause. The act did not pur-
port to regulate commerce across state lines, said Chief Justice Rehnquist in
authoring the Court’s opinion. If mere possession of a gun could be deemed
somehow connected to other activities in commerce across state lines, he
said, the commerce power would be imbued with more or less infinite reach,
covering virtually any activity by individual citizens.

The Lopez decision was highly unpopular in a Congress that believed in
the breadth of its own authority and many of whose members desired to be
seen as willing to combat school violence. The collective effect of Lopez and
other decisions restraining the authority of Congress, however, was to foster
the impression generated during the Reagan presidency that the action was
being “returned to the states” If anything, this impression bolstered the in-
terest in state legislation and state constitutions.

The Court’s 2005 decision in Kelo v. City of New London*? also propelled
resort to state constitutions. Municipal authorities in Connecticut had de-
cided to condemn land in preparation for a multiple-use economic develop-
ment project. Suzanne Kelo resisted the acquisition of her home and con-
tended that it violated the Fifth Amendment requirement that property
might not be taken for a public use except upon payment of just compensa-
tion. Most condemnees are largely concerned with whether just compensa-
tion is adequate compensation. Kelo argued that taking her home for eco-
nomic development was not seizure for a “public use.”

The Court declined to impose a uniform federal definition of “public
use” on state governments through the Fifth and Fourteenth Amendments,
and let stand Connecticut’s condemnation of the Kelo home. On this occa-
sion the Court’s decision to defer to state decision-makers drew broad criti-
cism from advocates of private property rights. Opponents of easy condem-
nation sought relief in state legislation and state constitutions. Two state
courts responded by placing judicial limits on the taking of private land, in
direct reaction to the Kelo announcement that the Fifth Amendment did not
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contain a substantive definition of “public use” that was binding on state leg-
islative bodies.** These decisions represented state courts offering greater
protection when the federal court chose not to do so, very much what
William Brennan had in mind.

There is reason to believe that the Supreme Court under the leadership
of Chief Justice John G. Roberts, Jr., with the addition of Justice Samuel
Alito, will extend the Rehnquist era of federal restraint, prompting contin-
ued rights-based litigation in state courts. During the 2006-2007 term, the
Court reined in federal standing doctrine, upheld the disciplinary authority
of school officials against a First Amendment challenge, and explicitly au-
thorized state courts to devise methods of determining the insanity of Death
Row inmates.

Wading into Deeper Water

The momentum of state constitutional renaissance has if anything pushed
forward to new fields that have brought state constitutional activity more
prominently into general public discourse. Close to the front of this story
have been the decisions of three state high courts that their state charter re-
quires equal rights for gay couples.

Late in 1999, the Vermont Supreme Court heard the case of three same-
sex couples, each of which had lived together in relatively long relationships,
ranging from four to twenty-five years. These couples had requested mar-
riage licenses. When their requests were denied, they filed suit contending
that Vermont's statutes about marriage violated the state constitution’s pro-
vision declaring that “government is, or ought to be, instituted for the com-
mon benefit, protection, and security;” and not for the advantage of single
persons or sets of persons.* Looking back at the social and political moment
of adoption, 1777, and examining Vermont history and similar provisions in
the immediate past colonial history, the court discerned that the American
Revolution had unleashed a powerful movement toward “social equiva-
lence,” and observed that Vermont’s impulse in this regard produced per-
haps the most radical constitution of the Revolution. The justices concluded
that exclusions from the “common benefit” of marriage were not warranted
under any of the arguments advanced by the government and held that
same-sex couples were entitled to something akin to marriage, “domestic
partnership” or “registered partnership,” leaving it to the legislature to crafta
new law.*

As in Vermont, several same-sex couples in Massachusetts with lengthy
relationships challenged the refusal to issue them marriage licenses. The
Massachusetts courts had held at least since 1810 that marriage was a union
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between a man and a woman as husband and wife. In 2003, the Supreme Ju-
dicial Court of Massachusetts cited general due process and equal protec-
tion, without quoting the actual provisions of the state constitution or elab-
orating on history. It declared that limiting the benefits of marriage to
opposite-sex couples “violates the basic premises of individual liberty and
equality under law protected by the Massachusetts Constitution.”¢ Asked
later by the state senate whether pending legislation to authorize “civil
unions” carrying all the legal rights of marriage might suffice, the court said
that using a term different than “marriage” would consign same-sex couples
to an inferior and discriminating status.*”’

In New Jersey, the state supreme court ruled unanimously that gay cou-
ples were entitled to legal recognition of their union, disagreeing only on
whether the legislature should be allowed to use a word other than “mar-
riage” It decided by a vote of 4-3 to allow the legislature to decide what
word to use. Of course, not every state court found its constitution con-
tained the right to same-sex unions. Litigating license applicants lost cases in
New York and Indiana.*

In each of these cases, the members of the tribunal acknowledged in
writing that the question before them implicated ancient and deeply held
beliefs among the citizenry. They were correct. The Vermont decision set
off efforts in multiple states to amend state constitutions. Opponents of
same-sex marriage initiated ballot questions that would amend state consti-
tutions to prevent future court decisions authorizing gay unions. Voters in
eleven states adopted such proposals in November 2004, just six months
after the new Massachusetts same-sex marriage law took effect. Socially con-
servative states like Mississippi and liberal states like Oregon were among
the eleven.

It is plain that more such referenda are on the horizon. Referenda in
which Americans choose to overrule their courts, even on substantial mat-
ters, are at once both utterly legitimate and very cautiously undertaken.
Plebiscites engineered by political operatives for short-term gain, by con-
trast, represent a threat to fair and impartial and independent courts.

Citizens Are Safer with Dual Sovereigns

Can there really be any doubt that Americans have benefited enormously
throughout our national history from the decision of the founders to em-
brace Montesquieu’s idea that a society could find stability and prosperity
through dispersing power among competing centers of authority? Surely the
country is a better place, a place of greater liberty, because we have clung to
federalism and separation of powers and the notion that we are a nation of
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dual sovereigns, national and state; surely the renaissance in state constitu-
tional law is partly the product of exhortations by Brennan and Linde. It has
partly been sustained by the influence of William Rehnquist on the federal
judiciary. At the end of the day, it seems certain to find sustaining power in
the efforts of scholars and lawyers and state judges to do what lies within
them to make their own communities safe, prosperous, and decent places.
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1986), remains the best single overview of this subject, but is written from a definite ab-
solutist position. An excellent study of the complex issues surrounding church and state
in early America is Thomas J. Curry, The First Freedoms: Church and State in America to
the Passage of the First Amendment (New York, 1986), which raises serious doubts about
whether there was any “original intent” of the framers regarding the meaning of the es-
tablishment clause. Another balanced look is William Lee Miller, The First Liberty: Reli-
gion and the American Republic (New York, 1986).

A good general volume, which espouses a more accommodationist view, is John T.
Noonan, The Lustre of Our Country: The American Experience of Religious Freedom
(Berkeley, Calif., 1998). See also Michael W. McConnell, John H. Garvey, and Thomas C.
Berg, Religion and the Constitution, 2nd ed. (New York, 2006), and McConnell, “The
Origins and Historical Understanding of Free Exercise of Religion,” Harvard Law Review
103 (1990): 1409-1517. An older but still useful overview of the issues is Mark D. Howe,
The Garden and the Wilderness (Chicago, 1965).

For good overviews of the material, Paul Finkelman, ed., Religion and American
Law: An Encyclopedia (New York, 2000), is probably the best single volume in which to
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get well-written, scholarly essays on a number of issues touching the religion clauses.
Two other good sources are Philip Hamburger, Separation of Church and State (Cam-
bridge, Mass., 2002), and James Hitchcock, The Supreme Court and Religion in American
Life, 2 vols. (Princeton, N.J., 2004).

One of the best ways to understand how the religion clauses work in the real world
is to read case studies, and there have been some excellent ones over the years. See David
Manwaring, Render unto Caesar: The Flag Salute Controversy (Chicago, 1962); Wayne R.
Swanson, The Christ Child Goes to Court (Philadelphia, 1989), an examination of Lynch
v. Donnelly; Bruce J. Dierenfield, The Battle over School Prayer (Lawrence, Kans., 2007),
on Engel v. Vitale and its aftereffects; David M. O’Brien, Animal Sacrifice and Religious
Freedom (Lawrence, Kans., 2004); Garrett Epps, To an Unknown God (New York, 2001),
on Oregon v. Smith; and Shawn Francis Peters, The Yoder Case (Lawrence, Kans., 2003).

Public Safety and the Right to Bear Arms

The Second Amendment had largely escaped the attention of scholars in the legal
academy until the 1989 publication of Sanford Levinson’s “The Embarrassing Second
Amendment,” Yale Law Journal 99 (1989): 637-59. Today the number of works on the
Second Amendment in law and history journals is so voluminous that this essay can only
provide a sampling.

Prior to Levinson, important works of legal scholarship on the Second Amend-
ment had been written by practicing attorneys. One of the more important of these was
Don B. Kates, Jr., whose article “Handgun Prohibition and the Original Meaning of the
Second Amendment,” Michigan Law Review 82 (1983): 204-73 was among the earliest to
convince legal scholars that the Second Amendment deserved closer examination. Also
important was the work of Stephen P. Halbrook, whose book That Every Man Be Armed:
The Evolution of a Constitutional Right (Albuquerque, N. Mex., 1984) explored the right
to bear arms within the tradition of classical republican political philosophy.

Since the publication of Levinson’s essay, which urged the legal academy to treat the
Second Amendment as a subject worthy of serious study, an increasing number of legal
scholars have published on the subject. The prevailing view in the legal academy
throughout the 1990s and into the twenty-first century has been supportive of the indi-
vidual rights view, albeit with varying degrees of disagreement on the modern impor-
tance of the right and the vigor with which courts should enforce the amendment’s man-
date. Constitutional scholar Akhil Amar has explored the Second Amendment within
the broader framework of the Bill of Rights and its transformations brought about by the
Fourteenth Amendment in Akhil Amar, The Bill of Rights: Creation and Reconstruction
(New Haven, Conn., 1998). Other legal scholars who have written articles largely sup-
portive of the individual rights view have included William Van Alstyne, “The Second
Amendment and the Personal Right to Arms,” Duke Law Journal 43 (1994): 1236-51;
Eugene Volokh, “The Commonplace Second Amendment,” New York University Law Re-
view 73 (1998): 793-821; Robert J. Cottrol and Raymond T. Diamond, “The Second
Amendment: Toward an Afro-Americanist Reconsideration,” Georgetown Law Journal
80 (1991): 309-61; and Nelson Lund, A Primer on the Constitutional Right to Keep and
Bear Arms (Potomac Falls, Va., 2002). Carl T. Bogus is among the scholars who have
written in support of the states’ or collective rights view, see, e.g., Carl T. Bogus, “What
Does the Second Amendment Restrict? A Collective Rights Analysis,” Constitutional
Commentary 18 (2001): 485-514. The scholarship supporting the individual rights view
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was strong enough to persuade constitutional scholar Laurence H. Tribe to endorse the
view in the third edition of his treatise American Constitutional Law, vol. 1 (New York,
2000); see pp. 899-903. Tribe’s endorsement of the individual rights view was a reversal
of his support for the collective or states’ rights view expressed in previous editions.

Historians had started to look at the Second Amendment as a field worthy of acad-
emic consideration somewhat earlier than their colleagues in the legal academy. In the
1980s historians Robert Shalhope and Lawrence Delbert Cress had debated the relative
merits of the individual and collective rights views of the amendment in the pages of the
Journal of American History. See Robert E. Shalhope, “The Ideological Origins of the Sec-
ond Amendment,” Journal of American History 69 (1982): 599-614, and Lawrence Del-
bert Cress, “An Armed Community: The Origins and Meaning of the Right to Bear
Arms,” Journal of American History 71 (1984): 22-42. Historian Joyce Lee Malcolm,
building on earlier work done in the 1980s, provided the first book-length treatment ex-
ploring the English origins of the right to bear arms in To Keep and Bear Arms: The Ori-
gins of an Anglo-American Right (Cambridge, Mass., 1994).

Second Amendment scholarship has produced in the last two decades not only a
vigorous academic debate, but also one high-profile academic scandal. The publication
in 2000 of Michael A. Bellesiles, Arming America: The Origins of a National Gun Culture
(New York, 2000), seemed at first likely to take the Second Amendment debate in new
directions. Bellesiles, a specialist in early American history, argued that gun ownership
was rare in colonial America and through the Revolutionary period and the early dec-
ades of the nineteenth century. This rarity of firearms ownership, coupled, he claimed,
with often stringent regulation of firearms on the local level, argued for a Second
Amendment that was not meant to be protective of the individual’s right to have arms.
The Bellesiles thesis initially created great excitement among American historians and
those who studied the Second Amendment and gun control issues more generally. The
belief that Bellesiles’s work would have a great impact on the debate over the right to bear
arms began to unravel as scholars took a closer look at Bellesiles’s sources and found that
his claims did not stand up to close scrutiny. Among the scholars who found Bellesiles’s
representation of the historical record problematic were independent scholar Clayton
Cramer (see Clayton Cramer, “Gun Scarcity in the Early Republic?,” at http://www
.claytoncramer.com/GunScarcity.pdf), legal scholar and sociologist James Lindgren (see
James Lindgren, “Fall from Grace: Arming America and the Bellesiles Scandal,” Yale Law
Journal 111 [2002]: 2195-2249), and historian Robert H. Churchill, “Gun Ownership in
Early America: A Survey of Manuscript Militia Returns,” William and Mary Quarterly 60
(2003): 615-42.

A more recent addition to the Second Amendment debate has come from scholars
who contend that the right to bear arms was an individual right but one that could only
be used for the defense of the community in the form of the militia and that since the
militia of the whole is largely defunct that the right has become largely meaningless in
the modern era. Among the scholars arguing this point are David C. Williams in The
Mythic Meanings of the Second Amendment: Taming Political Violence in a Constitutional
Republic (New Haven, Conn., 2003), Richard H. Uviller and William G. Merkel, The
Militia and the Right to Arms or How the Second Amendment Fell Silent (Durham, N.C.,,
2002). Historian Saul Cornell’s study A Well-Regulated Militia: The Founding Fathers and
the Origins of Gun Control in America (New York, 2006) represents the most ambitious
effort along these lines attempting to explain the histories of both the Second and Four-
teenth Amendments within this framework.
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The Enigmatic Place of Property Rights
in Modern Constitutional Thought

The literature dealing with the constitutional rights of property owners has grown
rapidly in the last several decades. Perhaps the best survey of property rights over the
course of American history is James W. Ely, Jr., The Guardian of Every Other Right: A
Constitutional History of Property Rights, 3rd ed. (New York, 2007). For a monumental
work which stresses that private property has limited governmental power and nurtured
democratic institutions, see Richard Pipes, Property and Freedom (New York, 1999).
There are several comprehensive studies of constitutional and legal history that address
issues relating to property rights. See Alfred H. Kelly, Winfred A. Harbison, and Herman
Belz, The American Constitution: Its Origins and Development, 7th ed. (New York, 1991);
and Kermit L. Hall, The Magic Mirror: Law in American History (New York, 1989). An-
other important work, Kermit L. Hall, James W. Ely, Jr., and Joel Grossman, eds., The Ox-
ford Companion to the Supreme Court of the United States, 2nd ed. (New York, 2005),
contains numerous essays dealing with the Supreme Court and economic liberty. There
are a number of fine essay collections that offer a good introduction to thinking about
property rights. James W. Ely, Jr., ed., Property Rights in American History, 6 vols. (New
York, 1997); Ellen Frankle Paul and Howard Dickman, eds., Liberty, Property, and Gov-
ernment: Constitutional Interpretation Before the New Deal (Albany, N.Y., 1989) and Lib-
erty, Property, and the Future of Constitutional Development (Albany, N.Y., 1990). For an
insightful assessment of property as a constitutional norm, see Carol M. Rose, “Property
as the Keystone Right?,” Notre Dame Law Review 71 (1996): 329-66.

Many excellent studies examine particular subjects pertaining to the constitutional
protection of property rights. For the importance of property in Revolutionary thought
see John Phillip Reid, Constitutional History of the American Revolution: The Authority of
Rights (Madison, Wis., 1986). Several works give attention to property rights in the con-
stitution-drafting process. See Willi Paul Adams, The First American Constitutions: Re-
publican Ideology and the Making of the State Constitutions in the Revolutionary Era
(Chapel Hill, N.C., 1980); James W. Ely, Jr., “That due satisfaction may be made’: The
Fifth Amendment and the Origins of the Compensation Principle;,” American Journal of
Legal History 36 (1992): 1-18. The early history of the contract clause is explored in
James W. Ely, Jr., “The Marshall Court and Property Rights: A Reappraisal,” John Mar-
shall Law Review 33 (2000): 1023-61. Important insights regarding the concept of eco-
nomic due process are provided in Michael Les Benedict, “Laissez-Faire and Liberty: A
Re-Evaluation of the Meaning and Origins of Laissez-Faire Constitutionalism,” Law and
History Review 3 (1985), 292-331, Herbert Hovenkamp, Enterprise and American Law,
1836-1937 (Cambridge, Mass., 1991), and Michael J. Phillips, The Lochner Court, Myth
and Reality: Substantive Due Process from the 1890s to the 1930s (Westport, Conn., 2001).
Paul Ken's Judicial Power and Reform Politics: The Anatomy of Lochner v. New York
(Lawrence, Kans., 1990) is a rewarding account of a famous decision.

For the subordination of property rights by the Progressive movement and the New
Deal, readers should consult Geoffrey P. Miller, “The True Story of Carolene Products,”
Supreme Court Review 1987 (1988): 397-428; David E. Bernstein, “Lochner Era Revi-
sionism, Revised: Lochner and the Origins of Fundamental Rights Constitutionalism,”
Georgetown Law Journal 92 (2003), 1-60; and Jonathan R. Macey, “Some Causes and
Consequences of the Bifurcated Treatment of Economic Rights under the United States
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Constitution,” Social Philosophy and Policy 9 (1992): 141-70. Walter Dellinger, “The Indi-
visibility of Economic Rights and Personal Liberty,” 2003-2004 Cato Supreme Court Re-
view (2004), examines the intertwined nature of economic liberty and personal freedom.
Calls for reinvigorated constitutional protection of economic interests have fueled
the current debate. See Barnard H. Siegan, Economic Liberties and the Constitution, 2nd
ed. (Brunswick, N.J., 2006); Richard A. Epstein, Takings: Private Property and the Power
of Eminent Domain (Cambridge, Mass., 1985); Stephen Macedo, The New Right v. The
Constitution, revised and expanded (Washington, D.C., 1987); Steven J. Eagle, “The De-
velopment of Property Rights in America and the Property Rights Movement,” George-
town Journal of Law and Public Policy 1 (2002): 77-129; Note, “Resurrecting Economic
Rights: The Doctrine of Economic Due Process Reconsidered,” Harvard Law Review 103
(1990): 1363-83. Other scholars have criticized the renewed interest in property rights.
See Bernard Schwartz, The New Right and the Constitution: Turning Back the Legal Clock
(Boston, 1990); Thomas C. Grey, “The Malthusian Constitution,” University of Miami
Law Review 41 (1986): 21-48. Gregory S. Alexander, Commodity and Propriety: Compet-
ing Visions of Property in American Legal Thought, 1776-1970 (Chicago, 1997), is a wide-
ranging account of thinking about the role of private property in American society.

Reversing the Revolution

Readers who seek a survey of the due process revolution as it affected criminal de-
fendants should begin with David J. Bodenhamer, Fair Trial: Rights of the Accused in
American History (New York, 1992), especially chapters 5-7, a work that may be supple-
mented by Melvin I. Urofsky, The Continuity of Change: The Supreme Court and Individ-
ual Liberties, 1953-1986 (New York, 1989). Samuel Walker, Popular Justice: A History of
American Criminal Law (New York, 1980), offers a useful survey of the American crimi-
nal justice system, as does Lawrence M. Friedman, Crime and Punishment in American
History (New York, 1993).

The story of how the guarantees of the Bill of Rights came to be incorporated into
the Fourteenth Amendment as a restriction on state criminal process is found in Richard
C. Cortner, The Supreme Court and the Second Bill of Rights: The Fourteenth Amendment
and the Nationalization of Civil Liberties (Madison, Wis., 1981). David Fellman, The De-
fendant’s Rights Today (Madison, Wis., 1975), serves as a useful guide to changes in the
1960s and early 1970s, while several essays in Herman Schwartz, ed., The Burger Years:
Rights and Wrongs in the Supreme Court, 1969-1986 (New York, 1987), and Craig
Bradley, ed., The Rehnquist Legacy (New York, 2006), extend the discussion from the
1980s to the first decade of the twenty-first century.

Judicial biographies often serve as a good introduction to issues before the
Supreme Court. James Simon, The Antagonists: Hugo Black, Felix Frankfurter, and Civil
Liberties in Modern America (New York, 1989), details the momentous clash of these two
personalities over the meaning and extent of federal due process. Two able biographies of
Earl Warren, under whose leadership the due process revolution occurred, are G. Ed-
ward White, Earl Warren: A Public Life (New York, 1982) and Ed Cray’s more journalis-
tic Chief Justice: A Biography of Earl Warren (New York, 1997). Sue Davis, Justice Rehn-
quist and the Constitution (Princeton, N.]J., 1989), provides a good introduction to the
late chief justice’s legal philosophy. An assessment of Rehnquist’s legacy and his leader-
ship may be expressed by Mark Tushnet, A Court Divided: The Rehnquist Court and the
Future of Constitutional Law (New York, 2005).
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Studies of landmark cases offer another fruitful way to learn about rights of the ac-
cused during these transitional decades. Among the more useful works are Dan T.
Carter, Scottsboro: A Tragedy of the American South, rev. ed. (Baton Rouge, La., 1979), a
study of Powell v. Alabama (1932); Anthony Lewis, Gideon’s Trumpet (New York, 1964),
the story of Gideon v. Wainwright (1963), the right to counsel case; Liva Baker, Miranda:
Crime, Law, and Politics (New York, 1983), which provides a detailed look at Miranda v.
Arizona (1966); and Carolyn M. Long, Mapp v. Ohio: Guarding against Unreasonable
Searches and Seizures (Lawrence, Kans., 2006).

Police Practices and the Bill of Rights

The best introduction to the constitutional law of police practices is Shelvin Singer
and Marshall J. Hartman, Constitutional Criminal Procedure Handbook (New York,
1986). Chapters 8-10 and 12 of this book provide an extremely readable analysis of the
major Supreme Court cases on the Fourth and Fifth Amendments. More theoretical are
Herbert L. Packer’s “Two Models of the Criminal Process,” University of Pennsylvania
Law Review 113 (1964): 1-68, and The Limits of the Criminal Sanction (Stanford, Calif.,
1968), which outline contrasting philosophical approaches to criminal procedure and
explain why it matters whether a given criminal justice system places greater emphasis
on crime control or on due process. Students interested in the history of those Bill of
Rights provisions that regulate police practices should begin their reading with David
Bodenhamer, Fair Trial: The Rights of the Accused in American History (New York, 1991).
For development of the attitudes underlying these and other constitutional limitations
on governmental power, see Edward S. Corwin, Liberty against Government: The Rise,
Flowering and Decline of a Famous Judicial Concept (Baton Rouge, La., 1948). Those in-
terested in exploring the impact that the war on terror has had on constitutional rights
should see David Cole and James Dempsey, Terrorism and the Constitution (New York,
2002); Sanford Levinson, ed., Torture: A Collection (New York, 2002); and Karen Green-
berg and Joshua Dratel, eds., The Torture Papers (New York, 2005). For a thorough ex-
amination of the Warren Court era, see Michal R. Belknap, The Supreme Court under
Earl Warren, 1953-1969 (Columbia, S.C., 2005). For a good anthology of articles dealing
with the impact of Chief Justice Rehnquist on constitutional rights, see Craig Bradley,
ed., The Rehnquist Legacy (New York, 2005).

The most readable historical work on the privilege against self-incrimination is
Leonard W. Levy’s Pulitzer Prize-winning classic, Origins of the Fifth Amendment: The
Right against Self-Incrimination (New York, 1968). See also R. H. Helmholz et al., The
Privilege against Self-Incrimination: Its Origins and Development (Chicago, 1997). An in-
sightful examination of how the law concerning police interrogations developed is found
in Yale Kamisar’s Police Interrogation and Confessions (Ann Arbor, Mich., 1980). Liva
Baker’s Miranda: Crime, Law and Politics (New York, 1985) examines the intersection of
politics, law, and public opinion, explaining why Miranda was seen as both necessary
and controversial. Laurence A. Benner, “Requiem for Miranda: The Rehnquist Court’s
Voluntariness Doctrine in Historical Perspective,” Washington University Law Quarterly
67 (1989): 59-163, critiques the Rehnquist Court rulings undermining the Miranda de-
cision. In “Reconsidering Miranda,” University of Chicago Law Review 54 (1987): 435—
61, Stephen J. Schulhoffer provides an excellent analysis of the Supreme Court’s ruling
and summarizes a number of studies that assess its impact on law enforcement. For fur-
ther information on the latter subject, see Otis H. Stephens, Jr., The Supreme Court and
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Confessions of Guilt (Lexington, Ky., 1973); Richard A. Leo, “Inside the Interrogation
Room,” Journal of Criminal Law and Criminology 86 (1996): 266-303; Paul G. Cassell
and Bret Hayman, “Police Interrogation in the 1990s: An Empirical Assessment of the
Effects of Miranda,” UCLA Law Review 43 (1996): 839-931; George C. Thomas, “Stories
about Miranda,” Michigan Law Review 102 (2004): 1959-97. For a discussion of the im-
pact of Chavez v. Martinez, see John T. Parry, “Constitutional Interpretation, Coercive
Interrogation and Civil Rights Litigation after Chavez v. Martinez,” Georgia Law Review
39 (2005): 733-838. For additional studies documenting the failure of Miranda to protect
the innocent from pressure to falsely confess to crimes they did not commit, see Welsh S.
White, “False Confessions and the Constitution: Safeguards against Untrustworthy Con-
fessions,” Harvard Civil Rights-Civil Liberties Law Review 32 (1997): 105-57; “The Prob-
lem of False Confessions in the Post-DNA World,” North Carolina Law Review 82 (2004):
891-1006; Richard A. Leo, Steven A. Drizin, Peter J. Neufeld et al., “Bringing Reliability
Back In: False Confessions and Legal Safeguards in the Twenty-first Century,” Wisconsin
Law Review (2006): 479-539.

Readers interested in the Fourth Amendment should consult Anthony G. Amster-
dam’s “Perspectives on the Fourth Amendment,” Minnesota Law Review 58 (1974):
349-477, regarded as a classic in the literature on that subject. Although somewhat
dated, Nelson Lasson’s The History and Development of the Fourth Amendment (Balti-
more, 1937), remains useful, because it details the historical origins of the concepts em-
bodied in the Fourth Amendment from Roman times through the American Revolution
and also analyzes early judicial interpretation of that constitutional provision. For those
seeking insights into the values protected by the Fourth Amendment, a good place to
start is Ferdinand D. Schoeman, Philosophical Dimensions of Privacy: An Anthology
(Cambridge, UK., 1984), a book that collects essays by political scientists, lawyers,
philosophers, and anthropologists, representative of the diversity of attitudes on privacy,
and introduces them with a thoughtful interpretive essay critiquing the literature on the
subject. Laurence A. Benner’s “Diminishing Expectations of Privacy in the Rehnquist
Court,” John Marshall Law Review 22 (1989): 825-76, focuses on recent Supreme Court
rulings that have employed the concept of “a reasonable expectation of privacy” to re-
strict the protection afforded by the Fourth Amendment. Daniel Solove’s “Fourth
Amendment Codification and Professor Kerr’s Misguided Call for Judicial Deference,”
Fordham Law Review 74 (2005): 747-77, describes the rise of statutory protection for
privacy in the face of diminished Fourth Amendment protection. For an assessment of
how Fourth Amendment doctrine has resulted in minimizing the role of the courts in
monitoring government surveillance, see Susan N. Herman, “The USA Patriot Act and
the Submajoritarian Fourth Amendment,” Harvard Civil Rights-Civil Liberties Law Re-
view 41 (2006): 67-132.

The controversial exclusionary rule, which the Court uses to enforce constitutional
limitations on police practices, has received the attention of a number of scholars. Par-
ticularly useful are two detailed studies by Peter E Nardulli of the impact of that rule on
conviction rates, “Societal Cost of the Exclusionary Rule: An Empirical Assessment,”
American Bar Foundation Research Journal (1983): 585-609, and “The Societal Costs of
the Exclusionary Rule Revisited,” University of Illinois Law Review (1987): 223-39. Also
informative is Thomas Y. Davies, “A Hard Look at What We Know (and Still Need to
Learn) about the ‘Costs’ of the Exclusionary Rule: The NIJ Study and Other Studies of
Lost Arrests,” American Bar Foundation Research Journal (1983): 611-90, which critiques
previous research on the subject and reports the findings of a California study. Steven F.



292 | BIBLIOGRAPHIC ESSAYS

Schlesinger presents a vigorous critique of the rule in Exclusionary Injustice: The Problem
of Illegally Obtained Evidence (New York, 1977). For a fascinating history of Mapp v.
Ohio, which applied the Fourth Amendment exclusionary rule to the states, see Carolyn
N. Long, Mapp v. Ohio: Guarding against Unreasonable Searches and Seizures (Lawrence,
Kans., 2006).

The “Cruel and Unusual Punishment” Clause

Unlike most of the provisions of the Bill of Rights, there are few scholarly works
that deal with the full range of textual, historical, philosophical, and political concerns
surrounding the interpretation of the Eighth Amendment. Perhaps this is because most
modern Eighth Amendment cases to reach the Supreme Court have involved the death
penalty, a scholarly subspecialty of little interest to most general constitutional scholars,
legal historians, and even criminal-law professors. Nevertheless, there are some impor-
tant works of general constitutional scholarship that address, at least in passing, the
Eighth Amendment. These include Raoul Berger, Selected Writings on the Constitution
(Cumberland, Va., 1987); John Hart Ely, Democracy and Distrust (Cambridge, Mass.,
1980); and Bernard Schwartz, A Commentary on the Constitution of the United States
(New York, 1968). Two prominent general constitutional scholars have written books
specifically about the death penalty: Raoul Berger, Death Penalties: The Supreme Court’s
Obstacle Course (Cambridge, Mass., 1982), and Charles Black, Jr., Capital Punishment:
The Inevitability of Caprice and Mistake (New York, 1981). Finally, an excellent short
work about the Eighth Amendment by a general constitutional scholar is David A. J.
Richards, “Constitutional Interpretation, History, and the Death Penalty: A Book Re-
view;” California Law Review 71 (1983): 1372-98.

On the subject of constitutional history, a useful general reference that includes
material about the Eighth Amendment is Philip Kurland and Ralph Lerner, eds., The
Founders’ Constitution (Chicago, 1987); also, many of the original historical documents
are compiled and reproduced in Richard Perry and John Cooper, eds., The Sources of Our
Liberties: Documentary Origins of Individual Liberties in the United States Constitution
and Bill of Rights (New York, 1959). Two influential articles that focus specifically on the
history of the Eighth Amendment are Anthony Granucci, “Nor Cruel and Unusual Pun-
ishments Inflicted’: The Original Meaning,” California Law Review 57 (1969): 839-65;
and Charles Schwartz, “Eighth Amendment Proportionality Analysis and the Com-
pelling Case of William Rummel,” Journal of Criminal Law and Criminology 71 (1980):
378-420. More recent historical analyses include William C. Heffernan, “Constitutional
Historicism: An Examination of the Eighth Amendment Evolving Standards of Decency
Test,” American University Law Review 54 (2005): 1355-1448, and Bradford R. Clark,
“Constitutional Structure, Judicial Discretion, and the Eighth Amendment;” Notre Dame
Law Review 81 (2006): 1149-1202. An interesting claim that the Eighth Amendment’s
history speaks to the modern controversy over interrogation torture of terrorism sus-
pects can be found in Celia Rumann, “Tortured History: Finding Our Way Back to the
Lost Origins of the Eighth Amendment,” Pepperdine Law Review 31 (2004): 661-707.

Many of the difficult questions that the Supreme Court struggles with in deciding
modern Eighth Amendment cases can best be described as involving “moral reasoning;’
or “moral philosophy” Two helpful collections of essays on wide-ranging topics of moral
philosophy are Gertrude Ezorsky, ed., Philosophical Perspectives on Punishment (Albany,
N.Y, 1972), and H. L. A. Hart, Punishment and Responsibility: Essays in the Philosophy of
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Law (New York, 1968). Further insight into these (and other) kinds of interesting moral
questions can be found in Richard S. Frase, “Excessive Prison Sentences, Punishment
Goals, and the Eighth Amendment: ‘Proportionality’ Relative to What?,” Minnesota Law
Review 89 (2005): 571-651, and through reading books like Jeffrie Murphy and Jean
Hampton, Forgiveness and Mercy (Cambridge, UK., 1988), and Judith Shklar, Ordinary
Vices (Cambridge, Mass., 1984).

Finally, as noted above, the death penalty has provided the Supreme Court with its
most significant and controversial Eighth Amendment cases. Not surprisingly, therefore,
much of the recent scholarly writing about the Eighth Amendment has dealt specifically
with the death-penalty cases. Aside from the works by general constitutional scholars
cited above, the best recent books on the law of the death penalty include David Baldus,
George Woodworth, and Charles Pulaski, Jr., Equal Justice and the Death Penalty: A Legal
and Empirical Analysis (Boston, 1990); Hugo Adam Bedau, Death Is Different: Studies in
the Morality, Law, and Politics of Capital Punishment (Boston, 1987); Stephen Nathanson,
An Eye for an Eye? The Morality of Punishing by Death (Totowa, N.J., 1987); and Ernest
van den Haag and John Conrad, The Death Penalty: A Debate (New York, 1983). Impor-
tant shorter works on the subject include Louis D. Bilionis, “ABA’s Proposed Morato-
rium: Eighth Amendment Meanings from the ABA’s Moratorium Resolution,” Law and
Contemporary Problems 61 (1998): 29-54; Samuel Gross and Robert Mauro, “Patterns of
Death: An Analysis of Racial Disparities in Capital Sentencing and Homicide Victimiza-
tion,” Stanford Law Review 37 (1984): 27-153; Joseph L. Hoffmann, “Protecting the In-
nocent: The Massachusetts Governor’s Council Report,” Journal of Criminal Law and
Criminology 95 (2005): 561-85; Joseph L. Hoffmann, “On the Perils of Line-Drawing: Ju-
veniles and the Death Penalty,” Hastings Law Journal 40 (1989): 229-84; Margaret Jane
Radin, “Cruel Punishment and Respect for Persons: Super Due Process for Death,”
Southern California Law Review 53 (1980), 1143-85; and Robert Weisberg, “Deregulat-
ing Death,” Supreme Court Review 1983 (1984): 305-95.

Equal Protection and Affirmative Action

General works on equality that provide necessary background for understanding
the affirmative action controversy include J. R. Pole, The Pursuit of Equality in American
History, rev. ed. (Berkeley, Calif., 1993); Stephan Thernstrom and Abigail Thernstrom,
America in Black and White: One Nation, Indivisible (New York, 1997); Terry Eastland,
Ending Affirmative Action: The Case for Colorblind Justice (New York, 1996); Charles Re-
denius, The American Ideal of Equality: From Jefferson’s Declaration to the Burger Court
(Port Washington, N.Y., 1981); Judith N. Shklar, American Citizenship: The Quest for In-
clusion (Cambridge, Mass., 1991); Aaron Wildavsky, “The ‘Reverse Sequence’ in Civil
Liberties,” The Public Interest 78 (Winter 1985): 32-42.

An early study of affirmative action that retains its analytical acuity and relevance
is Nathan Glazer, Affirmative Discrimination: Ethnic Inequality and Public Policy (New
York, 1975). Racial Preferences and Racial Justice: The New Affirmative Action Contro-
versy (Washington, D.C., 1991), edited by Russell Nieli, is a valuable anthology of writ-
ings on affirmative action, including key judicial opinions. An authoritative study of vot-
ing rights and affirmative action is Abigail M. Thernstrom, Whose Votes Count?
Affirmative Action and Minority Rights (Cambridge, Mass., 1987). Contrasting evalua-
tions of affirmative action are presented by black writers Shelby Steele, The Content of
Our Character: A New Vision of Race in America (New York, 1990), and Roy L. Brooks,
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Rethinking the American Race Problem (Berkeley, Calif., 1990). Worthwhile studies of af-
firmative action from a philosophical perspective include Barry R. Gross, Discrimination
in Reverse: Is Turnabout Fair Play? (New York, 1978); Alan H. Goldman, Justice and Re-
verse Discrimination (Princeton, N.J., 1979); Robert K. Fullinwider, The Reverse Discrim-
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