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Preface	to	the	Second	Edition
___________

The	second	edition	of	this	book	is	similar	in	intention	and	content	to	the	original	edition.	The	goal	is
still	to	provide	a	sophisticated	yet	accessible	exposition	of	the	essential	principles	of	administrative	law
in	a	manner	that	will	help	to	ground	law	students	and	anyone	else	who	is	new	to	the	subject.

There	have	not	been	additions	or	subtractions	to	core	administrative	law	principles	since	publication
of	the	first	edition,	so	the	basic	coverage	of	 the	second	edition	is	 the	same	as	 the	first	(although	I	have
added	new	sections	where	appropriate).	No	area	of	law	remains	static,	of	course,	and	the	second	edition
includes	 all	 of	 the	 significant	 developments	 in	 administrative	 law	 since	 the	 first	 edition.	 The	 second
edition	 also	 incorporates	 the	 innovations	 of	 the	 Obama	 Administration	 regarding	 government
administration.

Just	as	the	courts	and	other	decision-makers	have	continued	to	tweak	administrative	law	doctrine	and
practice,	 I	have	 taken	 the	opportunity	presented	by	writing	a	 second	edition	 to	 edit	 the	 text	of	 the	 first
edition,	hopefully	for	the	better.

On	a	 final	note,	 I	would	 like	 to	express	my	gratitude	 to	my	research	assistant,	Ashley	Bane	 (Tulane
Law	School	Class	of	2014)	for	her	considerable	work	in	helping	me	to	complete	the	second	edition.

KEITH	WERHAN

New	Orleans,	LA
July	2014
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Preface	to	the	First	Edition
___________

There	is	a	frustrating	paradox	that	clouds	the	study	of	administrative	law.	On	one	hand,	administrative
agencies	are	ubiquitous	at	every	level	of	government.	No	institution	of	government	touches	our	lives	as
frequently	 or	 so	 pervasively.	 Every	 lawyer	 surely	 deals	 with	 administrative	 agencies,	 and	 thus	 with
administrative	law,	in	some	way,	at	some	time,	during	her	or	his	practice.	So	do	law	students	who	venture
into	such	courses	as	environmental	law,	labor	law,	and	communications	law.

On	 the	other	hand,	 this	eminently	practical	 field	of	 law	can	be	one	of	 the	most	abstract	and	elusive
subjects	 in	 the	 lawschool	 curriculum.	This	abstractness	 is	 the	product	of	 the	ubiquity	of	 administrative
agencies.	 Administrative	 law	 principles	 must	 be	 stated	 abstractly	 because	 they	 must	 apply	 to	 myriad
agencies,	 which	 come	 in	 a	 variety	 of	 shapes	 and	 sizes.	 Each	 agency	 has	 a	 distinctive	 history,
organizational	structure,	policy	agenda,	arsenal	of	powers,	and	set	of	limitations	on	the	exercise	of	those
powers.	Because	of	this	diversity,	generalizations	about	administrative	agencies	are	treacherous,	and	the
task	of	developing	meaningful	and	functional	legal	principles	applying	to	the	full	range	of	agency	action	is
no	mean	trick.	And	in	addition	to	accommodating	the	wide	diversity	among	agencies,	administrative	law
must	cope	with	the	considerable	variety	and	complexity	of	agency	decisionmaking	processes	as	well.

Administrative	law	is	challenging	for	another	reason:	It	is	ambitious.	The	aspiration	of	administrative
law	 is	 nothing	 less	 than	 to	 control	 the	 exercise	 of	 governmental	 power	 within	 the	 rule	 of	 law.
Administrative	law,	like	constitutional	law,	superimposes	a	legal	framework	on	an	incorrigibly	political
process.	Administrative	 law	and	constitutional	 law	thus	experience	similar	difficulties	 in	mediating	 the
uneasy	relationship	between	law	and	politics	in	American	government.

A	 final	 challenge	 in	 studying	 administrative	 law	 is	 that	 agencies,	 for	 all	 their	 familiarity,	 seem	 like
alien	creatures	under	the	law.	Although	agencies	do	things	that	resemble	what	legislatures	and	courts	do,
they	 are	decidedly	different	 in	makeup,	 and	 therefore	 in	outlook,	 from	 those	more	 familiar	 institutions.
Agencies	 seem	 to	 inhabit	 the	 shadows	 of	 the	 three	 constitutional	 branches	 of	 government.	 And	 yet,
understanding	administrative	law	requires	at	least	a	basic	sense	of	what	administrative	agencies	are	and
what	they	do.

viii

This	 book	 is	 written	 with	 the	 purpose	 of	 assisting	 law	 students	 and	 lawyers	 in	 overcoming	 these
difficulties	in	the	study	of	administrative	law.	Its	goal	is	to	organize	and	to	develop	the	core	components
of	administrative	law	in	a	way	that	renders	this	legal	system	both	comprehensible	and	usable.	With	that
goal	in	mind,	I	have	discussed	throughout	the	book	(1)	the	historical	development	of	administrative	law
and	 the	administrative	state;	 (2)	 the	evolution	of	 the	essential	principles	of	administrative	 law,	with	an
emphasis,	of	course,	on	current	doctrine;	and	(3)	the	contemporary	controversies	in	administrative	law.	I
also	have	included	in	each	chapter	diagrams	that	provide	a	visual	organization	of	administrative	law	and
the	administrative	process.

The	“concise	hornbook”	concept	has	provided	an	ideal	format	to	develop	the	essential	principles	of



administrative	 law	 in	 the	manner	 that	 I	 believe	 is	 appropriate	 for	 the	 study	 of	 this	 subject.	 This	 book
covers	what	 I	 consider	 to	 be	 the	 core	 of	 administrative	 law.	 I	 have	 attempted	 throughout	 the	 book	 to
examine	in	an	accessible	yet	sophisticated	manner	the	subject	areas	and	the	principal	cases	that	virtually
every	 law	school	course	 in	administrative	 law	covers.	 In	my	25	years	or	so	of	 teaching	administrative
law,	 I	have	come	 to	believe	 that	 the	 successful	 students	 are	 those	who	understand	 the	essentials	of	 the
administrative	law	system.	If	students	understand	the	logic	of	that	system,	as	well	as	the	fault	lines	within
the	 system,	 they	have	 a	usable	 framework	 for	 handling	 any	 administrative	 law	problem	 that	may	 come
their	way.

In	closing,	I	would	like	to	express	my	appreciation	to	the	editors	at	Thomson	West	for	their	patience
and	support	when	my	work	on	 this	project	was	delayed	by	Hurricane	Katrina	and	 its	aftermath,	and	 to
Emory	Law	School,	which	graciously	allowed	me	the	use	of	its	facilities	to	continue	work	on	this	book
when	 I	 washed	 up	 in	 Atlanta	 after	 the	 storm.	 I	 also	 am	 grateful,	 as	 always,	 to	 Lo	 and	 Ben	 for	 their
understanding	 and	 support.	 Finally,	 I	 would	 like	 to	 thank	 my	 assistant,	 Gail	 Nelson,	 for	 her	 work	 in
bringing	my	diagrams	to	life.

KEITH	WERHAN

New	Orleans,	LA
July	2007
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Chapter	1

AN	INTRODUCTION	TO	THE	STUDY	OF	ADMINISTRATIVE
LAW

§	1.1					What	Is	Administrative	Law?
§	1.2					What	Are	Administrative	Agencies?
§	1.3					What	Motivates	Agency	Action?
§	1.4					The	“Traditional	Model”	of	Administrative	Law
§	1.5					A	History	of	the	American	Administrative	State	and	of	American	Administrative	Law

(a)				The	Antebellum	Era	and	the	Pre-modern	Administrative	State,	1789–1860
(b)				The	Progressive	Era	and	the	Origins	of	the	Modern	Administrative	State,	1860–1932
(c)				The	New	Deal	and	Its	Aftermath,	1933–1946
(d)				The	Maturation	of	the	Modern	Administrative	State,	1946
(e)				The	Activism	of	the	Public	Interest	Era,	1964–1977
(f)				The	Retrenchment	of	the	Deregulation	Era,	1978–2008
(g)				Toward	a	Regulatory	Revival?,	2009–Present

_________

This	introductory	chapter	sets	the	table	for	the	principles	of	administrative	law	that	follow.	It	begins	by
offering	basic	answers	to	several	preliminary	questions	one	might	bring	to	the	study	of	administrative	law
—such	 as,	what	 is	 administrative	 law?	What	 are	 administrative	 agencies?	And	what	motivates	 agency
action?	The	chapter	then	briefly	introduces	the	“traditional	model”	of	administrative	law,	which	provides
a	 helpful	 point	 of	 departure	 for	 analyzing	 administrative	 law	 problems.	 The	 chapter	 concludes	with	 a
history	 of	 the	 administrative	 state	 in	 the	 United	 States	 that,	 although	 necessarily	 brief	 and	 somewhat
simplified,	 is	more	extensive	 than	one	often	 finds	 in	administrative	 law	 texts.	Some	sense	of	history	 is
necessary	 to	an	understanding	of	administrative	 law	because	much	of	 this	 jurisprudence	has	developed
over	 a	 long	 period	 of	 time	 and	 on	 the	 run,	 in	 a	 continuing	 effort	 to	 keep	 up	with	 the	 evolution	 of	 the
administrative	state.

§	1.1					What	Is	Administrative	Law?
Administrative	law,	as	its	name	suggests,	is	the	law	of	government	administration.	It	is	the	system	of

general	legal	principles	that	lawmakers	and	judges	have	devised	over	the	years

2

to	 legitimate,	 as	 well	 as	 to	 control,	 the	 actions	 of	 administrative	 agencies.	 Administrative	 law
prescribes	the	ground	rules	for	creating	administrative	agencies;	it	defines	the	power	of	those	agencies;	it
structures	the	processes	of	agency	decision-making;	and	it	shapes	the	rights	of	individuals	to	participate	in
those	processes	as	well	as	to	challenge	agency	decisions	in	court.	The	Administrative	Procedure	Act	of



1946	(“APA”)	provides	the	basic	framework	for	federal	administrative	law	and	functions	as	something	of
a	sub-constitution	for	federal	agencies.1

Administrative	 law	 is	 limited	 by	 several	 important	 boundaries.	 The	 first	 and	 most	 fundamental
limitation	 is	 that	administrative	 law	by	and	 large	applies	only	 to	 the	actions	of	administrative	agencies
that	alter	the	legal	rights	and	obligations	of	individuals.	Because	of	this	limitation,	there	are	many	things
that	 agencies	 do	 that	 clearly	 are	 administrative	 in	 nature	 but	 that	 are	 not	 directly	 controlled	 by
administrative	 law.	 Indeed,	 it	 is	 fair	 to	say	 that	most	 agency	activities	do	not	directly	affect	 individual
rights	and	 therefore	are	not	 subject	 to	administrative	 law.	For	example,	agency	officials,	 as	part	of	 the
administrative	routine,	determine	 their	priorities,	establish	enforcement	strategies,	 form	working	groups
and	task	forces,	analyze	and	process	information,	recommend	budgets,	provide	congressional	testimony,
give	speeches,	meet	with	members	of	various	interest	groups,	and	engage	in	myriad	other	activities	that
are	 necessary	 to	 fulfill	 their	 responsibilities,	 but	 that	 do	not	 have	 a	 direct	 impact	 on	 individual	 rights.
Administrative	law	by	and	large	has	little	to	say	about	such	activities.

Administrative	 law	 also	 has	 little	 to	 say	 about	 the	 substance	 of	 agency	 action.	 Although
“administrative	 law”	might	 aptly	describe	 the	 considerable	 amount	of	 law	 that	 administrative	 agencies
produce	 on	 a	 daily	 basis,	 the	 conventional	 understanding	 of	 administrative	 law	 as	 a	 category	 of
jurisprudence	 relates	 to	how	 agencies	make	 their	 decisions	 and	how	 courts	 review	 those	 decisions.	 It
does	 not	 prescribe	 the	 content	 of	 agency	 decisions	 as	 such.	Administrative	 law	 is	 process-oriented.	 It
focuses	on	the	power	of	agencies	to	act	with	the	force	of	law,	and	the	procedures	they	must	follow	when
taking	such	actions.	The	substantive	laws	that	agencies	make,	as	well	as	the	substantive	laws	they	enforce,
provide	the	subject	matter	of	such	kindred	subjects	as	labor	law,	environmental	law,	communications	law,
and	so	forth.

Administrative	law	is	also	general	rather	than	specific.	Its	interest	is	the	general	legal	principles	that
apply	across-the-board
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to	 the	 actions	 of	 all	 agencies,	 and	 not	 to	 the	 idiosyncratic	 procedures	 that	 particular	 agencies	 follow.
For	example,	the	Environmental	Protection	Agency,	as	an	administrative	agency,	is	shaped	and	controlled
by	 the	 general	 requirements	 of	 administrative	 law.	 The	 EPA,	 though,	 like	 almost	 every	 agency,	 has
adopted	 special	 procedures	 that	 are	 uniquely	 suited	 to	 its	 regulatory	 responsibilities.	 While	 those
procedures	 are	 important	 components	 of	 environmental	 law,	 they	 are	 meaningful	 in	 the	 study	 of
administrative	law	only	to	the	extent	they	relate	to	the	decision-making	procedures	of	agencies	in	general.

This	book,	like	most	texts	on	administrative	law,	has	imposed	one	final	limitation	on	its	subject	matter:
it	 is	 confined	 to	 federal	 administrative	 law.	 Each	 state	 has	 its	 own	 complement	 of	 administrative
agencies,	and	with	them,	its	own	body	of	administrative	law.	A	comparative	study	of	the	administrative
law	of	the	various	states,	together	with	that	of	the	federal	government	(not	to	mention	other	nations),	has
much	 to	 offer,	 but	 so	 too	 does	 a	 limited	 focus	 on	 the	 federal	 administrative	 system.	 Because	 federal
administrative	 law	has	 influenced	 the	development	of	administrative	 law	 in	 the	 states,	 and	because	 the
jurisprudence	 at	 both	 levels	 of	 government	 shares	much	 in	 common,	 one	who	 understands	 the	 federal
system	knows	a	great	deal	about	state	systems	as	well.2

Despite	these	limitations,	the	scope	of	administrative	law	remains	quite	broad.	Administrative	law	is
implicated	whenever	the	activities	of	government	agencies	or	officials	affect	individual	rights.	Moreover,



it	speaks	not	only	to	the	power	of	agencies	themselves,	but	also	to	the	respective	roles	of	the	principal
constitutional	actors—Congress,	the	president,	and	the	courts—regarding	the	exercise	of	agency	authority.
Administrative	agencies,	however,	are	the	primary	subjects	of	administrative	law.

§	1.2					What	Are	Administrative	Agencies?
From	 the	 foregoing	 discussion,	 it	 makes	 sense	 to	 think	 of	 an	 agency,	 at	 least	 for	 the	 purposes	 of

administrative	law,	as	any	governmental	entity	with	the	authority	to	take	actions	that	alter	the	legal	rights
and	obligations	of	individuals.	And	indeed,	that	is	pretty	much	the	definition	of	“agency”	provided	by	the
Administrative	 Procedure	 Act,	 with	 one	 important	 modification.	 The	 APA	 excludes	 the	 principal
institutions	of	the	federal
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government—namely,	 Congress,	 the	 president,	 and	 the	 federal	 courts—from	 its	 definition	 of	 agency
(APA	§	551(1)(A)–(B)).3	With	that	exception	noted,	the	APA’s	definition	of	“agency,”	which	determines
the	coverage	of	the	Act,	broadly	includes	“each	authority	of	the	Government	of	the	United	States,	whether
or	not	it	is	within	or	subject	to	review	by	another	agency”	(APA	§	551(1)).4

The	APA	 language	makes	 clear	 that	 agencies	 can	 be	 either	 freestanding	 units	 of	 the	 government	 or
subunits	 within	 agencies.	 For	 example,	 the	 United	 States	 Department	 of	 the	 Interior,	 a	 cabinet-level
agency,	contains	a	number	of	subunits,	such	as	the	U.S.	Fish	and	Wildlife	Service,	the	Bureau	of	Indian
Affairs,	the	National	Park	Service,	the	Bureau	of	Reclamation,	and	the	Bureau	of	Land	Management.	Each
of	these	subunits	would	qualify	as	an	“agency”	if	it	were	considered	an	“authority	of	the	Government	of
the	United	States.”	It	is	irrelevant	to	their	standing	as	“agencies”	that	these	units	are	within	the	Department
of	the	Interior	or	that	their	decisions	are	subject	to	review	by	the	Secretary	of	the	Interior.

The	key	term	in	the	APA	definition	of	agency,	therefore,	is	“authority,”	which	the	Act	left	undefined.	A
Senate	 report	 that	 forms	 part	 of	 the	 legislative	 history	 of	 the	 APA	 provides	 a	 glimpse	 into	 the
congressional	thinking,	however.	The	report	defined	“authority”	to	include	“any	officer	or	board,	whether
within	 another	 agency	 or	 not,	 which	 by	 law	 has	 authority	 to	 take	 final	 and	 binding	 action	 with	 or
without	 appeal	 to	 some	 superior	 administrative	 authority.”5	This	Senate	 report	 suggests	 that	we	define
“agency”	functionally	rather	 than	formally.	Any	unit	of	 the	federal	government,	 indeed,	according	to	 the
legislative	history,	any	officer	of	the	federal	government,	should	be	regarded	as	an	agency	of	the
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United	 States,	 and	 therefore	 subject	 to	 the	 APA,	 if	 it	 has	 legal	 authority	 to	 take	 “final	 and	 binding
action,”	that	is,	action	with	the	force	of	law.

While	 all	 administrative	 agencies	 share	 in	 common	 the	 power	 to	 take	 legally	 binding	 actions,	 they
otherwise	exhibit	a	wide	variety	of	form	and	function.	Congress	possesses	broad	authority	when	creating
an	administrative	agency	to	devise	an	institutional	design	that	best	enables	the	agency	to	fulfill	its	mission.
At	the	outset,	though,	it	is	useful	to	highlight	two	basic	distinctions	that	help	to	categorize	the	forms	and
functions	of	administrative	agencies.

As	 to	 form,	 the	 basic	 distinction	 is	 between	 “executive	 agencies”	 and	 “independent	 agencies,”	 the
latter	of	which	are	sometimes	referred	to	as	“independent	regulatory	commissions.”	As	the	names	suggest,
executive	agencies	are	designed	 to	be	 responsive	 to	 the	political	and	policy	direction	of	 the	president,



while	 independent	agencies	are	 somewhat	 insulated	 from	presidential	control.	A	single	 individual	who
serves	at	the	pleasure	of	the	president	typically	heads	executive	agencies.	Independent	agencies	generally
are	led	by	a	collegial	group	of	individuals	(usually	five	or	seven)	whose	membership	is	closely	balanced
between	the	two	major	political	parties.	The	members	of	the	leadership	group	serve	fixed	and	staggered
terms	and	are	subject	 to	 removal	by	 the	president	only	“for	cause.”	While	personal	 friction	and	policy
disagreement	are	acceptable	reasons	for	the	president	to	remove	the	head	of	an	executive	agency	(indeed,
the	 president	 needs	 no	 reason	 at	 all	 for	 such	 a	 removal),	 those	 reasons	would	 not	 provide	 legitimate
“cause”	 to	 remove	 a	member	 of	 the	 governing	 board	 of	 an	 independent	 agency.	 In	 order	 to	 remove	 a
member	of	an	independent	agency,	the	president	typically	must	demonstrate	that	the	member	suffered	some
disability	 or	 engaged	 in	 misconduct.	 Independent	 agencies	 thus	 have	 more	 freedom	 than	 executive
agencies	 to	 develop	 and	 to	 implement	 their	 own	 policies.	 But	 aside	 from	 this	 difference	 in	 political
independence,	 the	 distinction	 between	 independent	 and	 executive	 agencies	 is	 seldom	 relevant	 in
administrative	law.	Both	types	of	agencies	have	similar	functions	and	procedures.6

As	to	function,	administrative	law	provides	that	agencies	can	act	with	the	force	of	law	in	one	of	two
ways.	 They	 can	 either	 issue	 a	 “rule”	 through	 “rulemaking,”	 a	 process	 that	 resembles	 legislative
lawmaking,	or	they	can	issue	an	“order”	through	“adjudication,”	a	process	that	in	its	most	formal	version
resembles	a	judicial	trial.	The	rulemaking-adjudication	distinction	is	central	to	administrative

6

law,	 and	we	 shall	 consider	 it	 in	 detail	 and	 notice	 its	 echoes	 throughout	 the	 course	 of	 this	 book.7	 For
now,	it	 is	sufficient	 to	note	that	a	rule,	 like	a	statute,	creates	a	legal	norm	that	governs	the	conduct	of	a
defined	 category	 of	 individuals,	 while	 an	 order,	 like	 a	 court	 decision,	 reflects	 an	 individualized
application	of	a	legal	norm	to	specific	individuals.

Through	the	processes	of	rulemaking	and	adjudication,	administrative	agencies	carry	out	functions	that
run	 the	 full	 gamut	 of	 government	 authority.	They	 regulate	 the	 conduct	 of	 individuals	 and	of	 the	 entities
individuals	create,	license	individual	activity,	dispense	benefits,	set	rates,	let	contracts,	collect	taxes	and
fees,	maintain	and	control	 the	use	of	 federal	property,	and	on	and	on.	When	agencies	 take	such	actions
with	binding	effect,	that	is,	with	the	force	of	law,	they	must	comply	with	administrative	law.

§	1.3					What	Motivates	Agency	Action?
Scholars	have	developed	a	number	of	theories	concerning	agency	behavior,	and	there	is	no	consensus

agreement	on	any	one	view.	Three	theories	have	attracted	powerful	support	over	 the	years,	 though,	and
each	retains	a	significant	contemporary	following.	One	of	these	is	often	labeled	“public	interest”	theory,
which	as	the	name	suggests,	posits	that	agencies	act	in	order	to	further	public	values	and	the	general	good,
as	either	the	legislature	or	agency	officials	have	defined	them.	According	to	this	view,	Congress	creates
agencies	 as	 a	 means	 of	 addressing	 public	 problems	 that	 existing	 institutions,	 including	 the	 economic
marketplace,	have	been	unable	to	resolve.	Agency	decision-making	processes	thereafter	provide	a	forum
for	 public	 deliberation	 on	 the	 proper	 resolution	 of	 those	 problems.	 The	 public	 interest	 theory	 of
government	 administration	 has	 deep	 roots	 in	American	 political	 thought.	 James	Madison,	 for	 example,
identified	“the	supreme	object”	of	government	as	“the	public	good,	the	real	welfare	of	the	great	body	of
the	 people.”8	 Such	 sentiments	 were	 commonplace	 during	 the	 founding	 era,	 and	 they	 have	 remained	 a
staple	of	American	political	discourse	ever	since.	Much	of	contemporary	administrative	law	reflects	an
effort	by	legislators	and	judges	to	hold	administrative	government	to	the	public	interest	ideal.9
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The	other	two	leading	theories	of	agency	behavior	reject	the	public	interest	theory	as	naive	and	present
themselves	as	more	realistic,	alternative	accounts	of	the	motivations	that	drive	government	administration.
The	first	challenger	to	the	public	interest	ideal	is	“interest	group”	theory.	This	account	describes	agencies
as	political	brokers.	In	this	view,	agencies	make	decisions	by	trading	off	claims	for	preferential	treatment
pressed	 on	 them	 by	 special	 interest	 groups.	 According	 to	 interest	 group	 theory,	 the	 decision-making
process	of	an	agency	does	not	provide	a	forum	for	public	deliberation,	but	rather	a	field	of	competition
among	 interested	 parties.	 Every	 agency	 decision	 selects	 “winners”	 and	 “losers”	 from	 among	 those
competitors.	Interest	group	theory	reached	its	highpoint	in	the	1960s	and	1970s,	after	the	belief	took	hold
that	many	 agencies	 did	 not	 act	 in	 the	 public	 interest	 because	 they	 had	 become	 “captured”	 by	 the	 very
interests	they	had	been	created	to	regulate.	Agency	capture	appeared	to	be	the	inevitable	result	of	a	rigged
game	in	which	special	interests	aggressively	competed	for	agency	favor,	but	in	which	the	public	interest,
as	 such,	 lacked	 representation.	A	significant	amount	of	administrative	 law	 that	Congress	and	 the	courts
developed	during	the	1960s	and	the	1970s	was	a	response	to	this	diagnosis	of	regulatory	failure.10

The	second	primary	rival	 to	public	 interest	 theory	is	“public	choice”	theory.	This	account	 is	closely
related	to	interest	group	theory,	and	in	many	ways	is	a	successor	to	it.	The	distinguishing	feature	of	public
choice	theory	is	its	use	of	an	economic	model	to	explain	public	policymaking.	According	to	public	choice
theory,	 agency	 action	 is	 a	 “good”	 that	 is	 distributed	 in	 a	 regulatory	 “market”	 according	 to	 the	 laws	 of
supply	and	demand.	In	this	view,	Congress	creates	agencies	not	in	an	effort	to	solve	public	problems,	but
rather	 in	 a	 bargained-for	 exchange	 among	 members	 of	 Congress	 and	 interest	 groups	 that	 believe	 the
agency	will	operate	to	their	mutual	advantage.	Following	interest	group	theory,	public	choice	adherents
claim	 that	each	of	 the	many	“market	participants”	 in	 the	governing	process	seek	 individual	benefits,	or
“rents,”	rather	than	the	public	interest	or	the	interests	of	others.	But	instead	of	viewing	agency	decision-
makers	as	passive	brokers	among	the	competing	claims	of	interest	groups,	as	interest	group	theory	would
have	it,	public	choice	theory	posits	that	agency	officials	make	decisions	in	order	to	maximize	their	own
self-interest,	which	usually	is	described	as	enhancing	their	power	or	retaining	their	office.	Public	choice
theory	 depicts	 agency	 decision-making	 processes	 not	 as	 a	 forum	 for	 public	 deliberation,	 but	 as	 an
economic	marketplace	in	which	those	whose
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interests	 are	 at	 stake,	 including	 agency	 officials	 themselves,	 rationally	 negotiate	 a	 “deal”	 that	 reflects
their	relative	power,	the	nature	and	intensity	of	their	interests,	their	“transaction	costs,”	and	always,	their
individual	 assessments	of	how	 their	own	 interests	 are	best	 served.	Public	 choice	 theory	 thus	discounts
administrative	 agencies	 as	 public	 facades	 for	 the	 pursuit	 of	 private	 gain.	 Not	 surprisingly,	 this	 bleak
explanation	of	agency	behavior	has	led	many,	but	not	all,	adherents	of	public	choice	theory	to	advocate
deregulation.	From	a	public	choice	perspective,	the	regulatory	markets	created	by	administrative	agencies
are	a	poor	substitute	for	the	real	thing—free	economic	markets.11

Each	of	the	three	theories	of	agency	behavior	offers	a	different	account	of	how	the	decision-making	of
administrative	 agencies	 responds	 to	 the	 critical	 interaction	 that	 shapes	 public	 policy,	 that	 between	 the
particular	 interests	of	 individuals	and	 the	common	good	of	society.	According	 to	public	 interest	 theory,
agency	 officials	 must	 subordinate	 the	 “special	 interests”	 of	 individuals,	 including	 themselves,	 to	 the
public	 values	 and	 interests	 that	 unite	 all	 members	 of	 society.	 In	 interest	 group	 theory,	 government
policymaking	 requires	 agencies	 fairly	 to	 “aggregate”	 the	 interests	 of	 the	 individuals	 and	groups	with	 a



stake	in	the	decision	in	order	to	maximize	social	benefits.	Public	choice	theory	holds	that	regardless	what
one	 believes	 agencies	 should	 do	when	making	 public	 policy,	what	 they	actually	 do	 is	 transfer	 public
resources	to	private	individuals	and	their	groups.

In	 recent	 years,	 public	 choice	 theory	 has	 eclipsed	 interest	 group	 theory	 and	 has	 put	 tremendous
pressure	on	those	who	cling	to	the	public	interest	ideal.	Like	public	interest	theory,	public	choice	theory
has	 roots	 that	 extend	 to	 the	 origins	 of	 the	 American	 republic.	 The	 founding	 generation	 tempered	 its
embrace	of	 the	public	 interest	 ideal	of	government	action	with	 the	 realistic	concern	 that	 self-interested
behavior	 was	 more	 in	 line	 with	 human	 nature.	 They	 thus	 attempted	 to	 design	 a	 special	 system	 of
governance	that	fostered	the	selection	of	“a	chosen	body	of	citizens,	whose	wisdom	may	best	discern	the
true	interest	of	their	country,	and	whose	patriotism	and
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love	of	 justice	will	be	 least	 likely	 to	sacrifice	 it	 to	 temporary	or	partial	considerations.”12	Those	who
adhere	 to	public	 interest	 theory	 see	 themselves	 as	 carrying	on	 in	 that	 tradition.	Public	 choice	 theorists
tend	to	dismiss	that	effort	as	futile.

Although	there	is	obvious	merit	in	each	of	the	three	leading	accounts	of	agency	behavior,	none	is	fully
convincing.	Each	 theory	 explains	 some,	 but	 not	 all,	 agency	 actions.	While	public	 interest	 theory	 is	 too
idealistic,	 public	 choice	 theory	 is	 too	 cynical.	 Although	 agency	 officials	 sometimes	 reach	 decisions
simply	 by	 brokering	 the	 interests	 of	 the	 affected	 parties,	 they	 base	 other	 decisions	 on	 their	 sincere
understanding	of	public	values	or	the	common	good.	The	best	resolution	of	this	theoretical	impasse	might
well	 be	 to	 appreciate	 that	 the	 public	 interest,	 interest	 group,	 and	 public	 choice	 theories	 each	 provide
important,	but	importantly	limited,	insights	into	agency	behavior.13

§	1.4					The	“Traditional	Model”	of	Administrative	Law
Just	 as	 no	 one	 theory	 of	 agency	 behavior	 can	 adequately	 account	 for	 the	 variety	 and	 complexity	 of

contemporary	 government	 administration,	 no	 simple	 legal	 model	 can	 faithfully	 depict	 contemporary
administrative	 law.	There	nevertheless	exists	a	 traditional	model	of	administrative	 law	 that	provides	a
helpful	 starting	 point	 for	 analyzing	 administrative	 law	 problems.	 Because	 a	 considerable	 amount	 of
contemporary	 administrative	 law	 can	 be	 understood	 as	 an	 elaboration	 of	 this	 model,	 it	 is	 worth
introducing	its	essential	elements.	(See	Figure	1–1.)

Figure	1–1:	The	Traditional	Model	of	Administrative	Law
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The	 traditional	model	 begins	 with	 the	 requirement	 that	 Congress	 create	 administrative	 agencies	 by
statute.	Administrative	lawyers	refer	to	these	statutes	as	“organic”	or	“enabling”	acts,	and	this	book	uses



those	terms	interchangeably.	These	acts	operate	as	a	kind	of	corporate	charter	for	the	agency.	They	contain
provisions	that	empower	the	agency	to	act	as	well	as	provisions	that	limit	the	agency’s	authority	to	act.
These	provisions	are	binding	on	the	agency.	Any	agency	action	that	exceeds	 the	authority	 that	Congress
has	provided	it,	or	that	is	inconsistent	with	any	provision	in	the	enabling	act,	is	ultra	vires	(that	is,	beyond
the	agency’s	scope	of	authority)	and	thus	invalid.	The	traditional	model	enforces	the	ultra	vires	principle
by	providing	for	judicial	review	over	agency	action	that	alters	the	legal	rights	of	individuals.

The	 essential	 dynamic	 of	 the	 administrative	 process	 prescribed	 by	 the	 traditional	 model	 of
administrative	 law,	 then,	 involves	 a	 legislature	 delegating	 power	 to	 an	 agency,	 which	 exercises	 that
power	subject	to	judicial	review.

§	1.5					A	History	of	the	American	Administrative	State	and	of	American
Administrative	Law
Although	theorists	of	agency	behavior	disagree	over	the	reasons	why	Congress	creates	administrative

agencies,	all	would	agree	that	legislators	do	so	on	pragmatic	grounds	(whatever	those	grounds	might	be),
and	not	as	a	conscious	exercise	of	any	political	theory.	To	a	large	degree,	the	historical	development	of
administrative	agencies	has	been	a	history	of	improvisation.	The	same	can	be	said	of	the	development	of
administrative	 law,	 which	 has	 developed	 in	 response	 to	 the	 ever-shifting	 conception	 of	 the	 role	 of
administrative	government	 in	 the	United	States.	Because	 the	histories	of	 the	administrative	 state	and	of
administrative	law	are	interwoven,	they	both	are	considered	in	this	section,	albeit	briefly.14

(a)				The	Antebellum	Era	and	the	Pre-modern	Administrative	State,	1789–1860
The	framers	of	the	Constitution	aimed	to	create	a	national	government	that	was	energetic,	but	limited,

effective,	yet	safe.	Notwithstanding	the	 tension	that	 is	 inherent	 in	 those	dueling	aspirations,	members	of
the	founding	generation	understood	their	commitments	to	energetic	government	and	to	individual	liberty	as
mutually	 reinforcing.	Their	 goal,	 in	 short,	was	 to	produce	balanced	government.	America’s	Revolution
had	been	fueled,	at	least	in	part,	by	the	colonials’	fear	that	the	English	government	had	lost	its
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balance,	 and	 thus	 that	 their	 traditional	 liberties	 were	 threatened	 by	 an	 increasingly	 tyrannical	 power.
The	chief	culprit,	as	the	colonials	saw	it,	was	the	“gluttonous	ministry”	of	England,	which	was	using,	or
rather	 abusing,	 the	 prerogatives	 of	 the	 Crown	 to	 compromise	 the	 independence	 of	 Parliament,	 and
eventually,	the	freedom	of	the	English	people	themselves.15

The	pragmatism	of	the	delegates	of	the	Constitutional	Convention	of	1787,	however,	left	no	room	for
doubt	 that	 there	would	 be	 a	 new	 federal	 government	 housed	 in	 the	Executive	Branch.	Creating	 such	 a
government,	of	course,	was	the	immediate	purpose	of	the	federal	Constitution.	The	delegates	believed	that
one	of	the	failures	of	the	early	state	constitutions	had	been	to	over-learn	the	lesson	of	executive	tyranny	by
providing	for	dominant	legislatures	and	impotent	chief	executives.	The	framers’	determination	to	right	the
balance	 between	 legislative	 and	 executive	 powers	 in	 the	 federal	 government	 came	 through	 in	 the
provisions	for	a	single	chief	executive	rather	than	a	plural	executive;	the	selection	of	the	president	by	the
people	of	the	United	States,	albeit	indirectly	through	an	electoral	college,	rather	than	by	Congress;	and	a
“considerable”16	presidential	term	of	office	of	four	years,	without	term	limits.17	Each	of	these	provisions
represented	 conscious	 changes	 from	many	 of	 the	 original	 state	 constitutions.	 The	 intent	 underlying	 the
delegates’	design	was	to	create	an	energetic	Executive	Branch.	Alexander	Hamilton,	writing	in	Federalist



70,	 explained	 the	 thinking,	 “Energy	 in	 the	 Executive	 is	 a	 leading	 character	 in	 the	 definition	 of	 good
government,”	and	is	“essential	to	the	steady	administration	of	the	laws.”18

The	 text	 of	 the	 Constitution	made	 clear	 that	 its	 drafters	 understood	 that	 the	 president	 and	 the	 vice
president,	 the	 only	 two	 executive	 offices	 created	 by	 the	 document,	 would	 not	 be	 the	 only	 officials
responsible	for	“the	steady	administration	of	the	laws.”	The	Constitution	charged	the	president	with	the
duty	to	“take	care	that	the	Laws	be	faithfully	executed,”	and	not	that	the	president	personally	execute	the
laws	(art.	II,	§	3).	Moreover,	Article	II	of	the	Constitution	referred	on	a	couple	of	occasions	to	Executive
“Departments”	(§	2,	cls.	1,	2)	and	prescribed	the	method	for	selecting	“Officers	of	the	United	States”	(§	2,
cl.	2).	The	Constitution
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essentially	 stopped	 there,	 however.	 It	 said	 nothing	 about	 the	 identity	 or	 the	 organization	 of	 the
“Departments”	that	would	constitute	the	Executive	Branch.19	The	Constitution	instead	placed	a	continuing
responsibility	 for	 fleshing	 out	 the	 structural	 details	 of	 the	 federal	 government	 on	 the	 institutions	 the
document	 created—Congress,	 the	 president,	 and	 the	 federal	 courts.	 In	 shouldering	 that	 responsibility,
Congress	has	taken	the	lead	by	virtue	of	its	potent	necessary-and-proper	power	(art.	I,	§	8,	cl.	18).	That
power	 enables	 the	 national	 legislature	 “[t]o	 make	 all	 Laws	 which	 shall	 be	 necessary	 and	 proper	 for
carrying	 into	 Execution”	 not	 only	 the	 legislative	 powers	 delineated	 in	Article	 I,	 but	 also	 “all	 [of	 the]
Powers	 vested	 by	 this	 Constitution	 in	 the	 Government	 of	 the	 United	 States,	 or	 in	 any	 Department	 or
Officer	thereof.”

When	the	First	Congress	took	up	the	task	of	organizing	the	executive	departments	in	1789,	it	resembled
a	second	constitutional	convention	continuing	the	work	of	the	delegates	who	had	met	two	years	earlier	in
Philadelphia.20	 The	First	Congress	 rose	 to	 the	 occasion,	 engaging	 in	 a	 thoughtful	 debate	 over	 the	 first
principles	 that	 should	guide	 their	 installation	of	 the	 federal	 government.	The	Continental	Congress	had
created	the	Departments	of	Foreign	Affairs,	Treasury,	and	War,	and	it	was	a	foregone	conclusion	that	the
new	Congress	would	re-constitute	them.	In	dispute	was	the	appropriate	organization	of	those	departments
under	 the	 new	 constitutional	 system.	 For	 example,	 members	 of	 Congress	 disagreed	 over	 whether	 the
executive	departments	should	be	led	by	a	single	individual	or	by	a	governing	group.	They	also	debated
whether	the	president	should	be	able	to	remove	department	heads	on	his	or	her	own	or	only	with	Senate
approval.	Congress	eventually	wrote	organic	acts	that	organized	the	original	executive	departments	in	line
with	what	contemporary	administrative	lawyers	describe	as	the	model	for	“executive	agencies,”	that	is,
the	original	executive	departments	operated	under	 the	personal	 leadership	of	a	single	official	who	was
removable	in	the	sole	and	unlimited	discretion	of	the	president.

The	 First	 Congress	 supplemented	 the	 original	 three	 cabinet-level	 departments	 with	 additional
executive	offices	to	handle	matters	of	federal	concern,	including	the	Post	Office,	the	Patent
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Office,	 the	 office	 of	 the	 Attorney	 General,	 and	 the	 U.S.	 Attorney	 offices.21	 President	 George
Washington	appointed	 around	350	executive	officers	 to	get	 the	government	of	 the	United	States	up	 and
running.	 The	 small	 scale	 of	 the	 Executive	 Branch	 created	 by	 the	 First	 Congress	 makes	 plain	 that	 the
founding	generation’s	conception	of	the	range	of	government	administration	was	far	narrower	than	is	the
contemporary	understanding.	The	political	 preferences	of	 the	 antebellum	era	 created	 a	kind	of	 double-



default	rule	against	federal	regulation.	The	first	default	rule	preferred	the	private,	self-regulation	of	free
markets	 over	 any	 government	 regulation.	When	 political	 leaders	 became	 convinced	 that	 some	 market
failure	made	government	regulation	necessary,	the	second	default	rule	came	into	play:	Americans	tended
to	opt	for	state	rather	than	federal	control.	The	federal	government	thus	did	not	assert	a	strong	regulatory
presence	before	the	Civil	War.	The	primary	object	of	the	national	government	of	the	antebellum	era	was
to	 spur	 economic	 development,	 but	 the	 states	 took	 the	 lead	 even	 in	 that	 endeavor.	 National	 law
enforcement	was	centered	on	revenue	collection	and	the	enforcement	of	judgments	entered	by	the	federal
courts.

Administrative	 law	 remained	 in	 its	 infancy	 throughout	 the	 antebellum	 era.	 Because	 Americans
preferred	 the	 private,	 self-regulation	 of	 free	 markets,	 the	 primary	 “government	 regulator”	 was	 the
judiciary,	which	“regulated”	individual	behavior	through	its	enforcement	of	the	common	law	in	lawsuits
between	private	parties.

(b)				The	Progressive	Era	and	the	Origins	of	the	Modern	Administrative	State,	1860–1932
The	double-default	rule	against	federal	regulation	(the	preference	for	market	controls	over	government

regulation	coupled	with	the	preference	for	state	over	federal	regulation)	began	to	recede	after	the	Civil
War.	The	War	itself,	together	with	the	Reconstruction	of	the	South	that	followed,	consolidated	power	in
the	federal	government	to	a	degree	that	had	been	nearly	unthinkable	in	antebellum	America.	In	addition,
the	 transition	 of	 an	 agrarian	 United	 States	 to	 an	 urbanized	 society	 with	 an	 industrialized	 economy
accelerated	after	the	War.	Urbanization	exposed	and	exacerbated	social	problems	across	the	nation.	And
industrialization	 encouraged	 the	 development	 of	 outsized	 economic	 firms	 that	 many	 Americans	 found
alarming.
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As	 the	antebellum	understanding	would	have	 it,	 the	 first	 regulatory	 responses	 to	 the	societal	anxiety
triggered	by	the	changes	of	the	late	nineteenth	century	came	from	the	states.	But	individual	states	proved
unable	to	control	enterprises	that	had	organized	on	a	national	scale,	had	created	a	transcontinental	system
of	 railroads,	 and	 had	 developed	 an	 increasingly	 interdependent	 economy.	 Nor	 could	 states	 sensibly
address	social	problems	that	were	national	in	scope.	Congress	responded	to	this	combination	of	market
and	 state	 regulatory	 failure	 in	measured	 terms.	True	 to	 the	 double-default	 rule,	 the	 national	 legislators
carefully	 picked	 their	 spots,	 authorizing	 federal	 regulation	only	 as	 a	 last	 resort.	But	 it	more	 frequently
seemed	necessary	 for	Congress	 to	 select	 the	 final	option	of	 federal	 regulation	 for	economic	and	social
problem-solving.

The	“railroad	problem”	of	the	late	nineteenth	century	created	a	perfect	storm	for	federal	regulation	on
these	 grounds.	 The	 national	 economy	 depended	 on	 the	 railroads,	 and	 yet	 it	 seemed	 that	 every	 interest
affected	by	them	cried	out	for	federal	regulation.	The	central	problem	was	that	market	forces	drove	the
railroads	 to	 engage	 in	 discriminatory	 rate	 setting.	As	 a	 result,	 shippers	 often	 paid	 drastically	 different
prices	for	the	same	service.	These	rate	differentials	had	a	rippling	effect	on	individuals,	industries,	and
towns	that	relied	in	some	way	on	shipping	and	receiving	goods	by	rail.	Common	law	principles	of	unfair
competition	did	not	address	discriminatory	rates,	and	state	rate-regulation	laws,	which	began	to	appear	in
the	1870s,	offered	piecemeal	solutions	at	best.	The	Supreme	Court	exacerbated	the	railroad	problem	in
1886	 when	 the	 justices	 on	 commerce	 clause	 grounds	 prohibited	 states	 from	 regulating	 the	 intrastate
segments	of	interstate	lines.22	By	this	process	of	elimination,	federal	regulation	was	the	only	means	left
standing	for	addressing	discriminatory	railroad	rates.



After	 a	 decade	 of	 debate	 and	 deliberation,	 Congress	 took	 on	 the	 railroad	 problem	 by	 adopting	 the
Interstate	 Commerce	 Act	 of	 1887.23	 The	 Act	 created	 the	 Interstate	 Commerce	 Commission	 (“ICC”),
which	 is	widely	 recognized	as	 the	 first	modern	administrative	agency.	Robert	Rabin	explains,	“For	 the
first	 time,	a	national	 legislative	scheme	was	enacted	that	provided	for	wide-ranging	regulatory	controls
over	 an	 industry	 that	 was	 vital	 to	 the	 nation’s	 economy—the	 railroads.	 Moreover,	 regulation	 of	 the
industry	was	committed	to	an	institutional	mechanism	that	was	virtually	untested	on	the	national	stage,	an
independent	regulatory

15

commission.	The	modern	age	of	administrative	government	had	begun.”24

This	conventional	view,	however,	understates	how	tentative	Congress	was	in	its	creation	of	the	ICC.
The	House	version	of	the	Interstate	Commerce	Act	did	not	provide	for	the	creation	of	an	administrative
agency	at	all.	 It	proceeded	 in	 the	antebellum	fashion	by	delineating	a	series	of	 legal	 restrictions	on	 the
pricing	practices	of	 railroads	and	by	providing	 for	 the	enforcement	of	 those	 restrictions	by	 lawsuits	 in
federal	court.	This	was	the	path	Congress	would	choose	several	years	later	in	its	next	major	regulatory
statute,	the	Sherman	Antitrust	Act	of	1890.25	But	the	Senate	insisted	on	the	creation	of	an	administrative
agency	to	get	a	handle	on	the	railroad	problem,	and	the	House	acceded.

Still,	the	tentativeness	of	Congress’s	first	step	into	modern	regulatory	government	permeated	the	final
Interstate	Commerce	Act.	On	one	hand,	Congress	gave	the	ICC	authority	to	investigate	and	to	enforce	a
host	of	pricing	prohibitions	 that	 the	Act	 imposed	on	 the	 railroads,	 including	a	general	 requirement	 that
rates	be	“reasonable	and	just.”	On	the	other	hand,	the	Act	did	not	provide	this	new	agency	with	the	power
to	 set	 railroad	 rates.26	 The	 Commission	 originally	 functioned	 similarly	 to	 a	 court	 in	 the	 sense	 that	 it
determined	whether	the	pricing	practices	of	the	railroads	violated	the	Act’s	restrictions	in	administrative
proceedings	modeled	on	a	judicial	trial.

The	innovation	of	the	Interstate	Commerce	Act	lay	not	only	in	the	regulatory	role	that	it	conferred	on
the	 ICC,	 but	 also	 in	 the	 institutional	 design	 of	 the	 Commission.	 The	 organization	 of	 the	 ICC	 differed
sharply	from	the	First	Congress’s	design	of	the	original	executive	departments.	The	new	agency	was	led
by	a	collegial	body	of	five	commissioners	(rather	than	by	a	single	official),	no	more	than	three	of	whom
could	share	membership	in	the	same	political	party.	The	commissioners	served	fixed,	six-year	terms,	and
were	removable	by	 the	president	only	for	“inefficiency,	neglect	of	duty,	or	malfeasance	 in	office.”27	 In
modern	parlance,	Congress	had	chosen	 to	make	 its	 first	modern	regulatory	agency	“independent”	rather
than	“executive”	in	nature.	But	in	another	indication	of	congressional	hesitance	over	its	new	direction,	the
Act	made	the	commissioners’	decisions	on	staff	hiring,	as	well	as	their	expenditures	to	cover	expenses,
subject	to	the	approval	of	the
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Department	of	 the	Interior,	a	cabinet-level	executive	department.28	Congress	 removed	 the	ICC	from	the
control	 of	 the	 Interior	 Department	 in	 1889,	 perhaps	 in	 an	 effort	 to	 protect	 the	 Commission	 from	 the
incoming	president,	Benjamin	Harrison,	a	former	railroad	lawyer.

The	 independent	 agency	model	 of	 the	 ICC	 reflected,	 as	 it	 reinforced,	 what	 legal	 historian	William
Nelson	 has	 described	 as	 a	 general	 institutional	 shift	 in	 the	 last	 third	 of	 the	 nineteenth	 century	 from	 an
overtly	 political,	 party-dominated	 governance	 to	 a	 more	 bureaucratic	 design	 that	 emphasized



specialization	and	expertise.29	The	goal	of	the	“genteel	reformers	of	the	late	nineteenth	century”30	tracked
the	ambition	of	 the	 founding	generation:	 they	sought	 to	 invent	a	new	“science	of	politics”31	 that,	 in	 the
language	 of	 one	 reformer,	 would	 give	 “scientific	 expression	 to	 the	 popular	 will,”	 and	 thereby	 “place
men’s	relations	in	society	…	under	the	control	of	trained	human	reason.”32	Professor	Nelson	has	argued
that	these	reformers,	who	are	known	as	Progressives,	“assumed	that	if	they	could	successfully	use	neutral
and	objective	scientific	methods	to	ascertain	the	facts,	their	knowledge	of	those	facts	would	guide	them	to
proper	 solutions	 of	 the	 problems	 the	 nation	 faced.”	 This	 “new	 scientific	 spirit”	 led	 Progressives	 to
champion	 an	 array	of	 “distinct,”	 “[p]roblem-solving	 institutions”	 that,	 like	 the	 ICC,	were	 designed	 “to
deal	 separately	 with	 narrow,	 discrete,	 well-defined	 categories	 of	 problems.”33	 Independent	 agencies
were	 the	 model	 of	 choice	 for	 Progressives	 because	 they	 believed	 that	 social	 problems	 were	 best
addressed	by	giving	trained	specialists	the	power,	and	the	political	insulation,	to	draw	on	their	expertise
to	tackle	those	problems	objectively	and	neutrally.	The	Progressive	faith	in	the	power	of	administrative
expertise	would	become	“the	central	 rationale	 for	administrative	agencies	as	 twentieth-century	units	of
government.”34

The	Progressives	wanted	government	by	a	well-educated,	wise	and	virtuous	elite,	but	not	government
for	the	elite.	The	moral	core	of	their	complaint	about	the	politics	of	the	late	nineteenth	century	was	that
leaders	exercised	power	in	their	own	self-interest	and	in
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the	interest	of	their	political	comrades,	rather	than	in	the	larger	public	interest.	It	is	no	coincidence	that
the	Progressive	era	produced,	in	addition	to	the	modern	administrative	agency,	the	new	science	of	“Public
Administration.”	Woodrow	Wilson,	one	of	 the	founders	of	 that	discipline,	spoke	for	many	Progressives
when	he	proclaimed	that	administration	would	replace	politics	in	the	task	of	running	the	government.35	In
this	 respect,	 the	creation	of	 the	 independent	 regulatory	agency	fit	hand-in-glove	with	another	prominent
reform	of	 the	 late	nineteenth	century,	 the	creation	of	 the	civil	 service	 system.	The	old	“spoils	 system,”
which	 had	 controlled	 federal	 administration	 since	 the	 presidency	 of	 Andrew	 Jackson	 (1829–1837),
directed	the	hiring	and	firing	of	federal	employees	along	political	party	lines.	The	civil	service	system,	by
contrast,	was	designed	to	create	a	 largely	apolitical	federal	work	force.	It	provided	for	merit	selection
and	tenure	rights	of	rank-and-file	federal	employees	in	order	to	insulate	them	from	political	control	by	the
president	and	members	of	Congress.

If	Congress’s	organization	of	 the	ICC	charted	new	territory	in	the	relationship	between	the	president
and	the	agencies	that	execute	federal	law,	the	very	act	of	creating	an	agency	with	the	power	to	regulate
individual	conduct	threw	into	question	the	traditional	role	of	the	judiciary	in	protecting	individual	rights
in	accordance	with	common	law	principles.	The	Interstate	Commerce	Act	exhibited	the	delicacy	of	this
question.	It	gave	the	Commission	authority	to	issue	“cease	and	desist”	orders	and	to	require	“reparation”
when	it	found	railroads	to	be	in	violation	of	the	Act’s	prohibitions,	but	only	after	affording	railroads	the
due	process	of	a	trial-like	proceeding.36	Moreover,	the	Act	provided	that	the	courts,	and	not	the	ICC,	had
power	to	enforce	remedial	orders	against	the	railroads.	The	Act	gave	mixed	signals	concerning	the	weight
of	the	Commission’s	decisions	in	judicial	enforcement	proceedings	as	well.	It	instructed	courts	to	regard
ICC	 findings	 as	 “prima	 facie	 evidence,”	while	 providing	 courts	 the	 “power	 to	 hear	 and	 determine	 the
matter.”37	Congress	effectively	passed	to	the	courts	the	crucial	question	of	whether	judges	should	defer	to
the	 commissioners’	 remedial	 decisions	 or	 make	 their	 own	 independent	 judgment	 on	 the	 questions	 of
violation	and	remedy.



The	courts,	with	the	Supreme	Court	in	the	lead,	resolved	the	ambiguity	over	the	relationship	between
the	Commission	and	the	judiciary	by	assuming	ultimate	control	over	enforcement	of	the
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Interstate	Commerce	Act.	They	 required	 that	any	 ICC	finding	of	 statutory	violation	be	 fully	 re-litigated
in	 enforcement	 proceedings.	 Those	 proceedings	 afforded	 railroads	 the	 opportunity	 to	 present	 new
evidence	to	challenge	the	ICC’s	findings	against	them.	Before	long,	the	courts	had	reduced	the	power	of
the	first	modern	regulatory	agency	to	that	of	“a	mere	collector	of	data.”38	This	initial	judicial	marking	of
its	 enforcement	 role,	 however,	 prompted	Congress	 to	 enact	 a	 series	of	 enabling	 acts	 that	 expanded	 the
regulatory	authority	of	the	ICC.	The	courts	received	Congress’s	message,	and	they	soon	retreated	into	a
more	deferential	posture	when	reviewing	ICC	decisions.

Congress	drew	on	the	 independent	agency	model	of	 the	Interstate	Commerce	Act	when	it	decided	to
address	 other	 national	 problems	 of	 the	 Progressive	 era	 through	 federal	 regulation.	 The	 most	 notable
example	was	the	creation	of	the	Federal	Trade	Commission	(“FTC”)	in	1914.39	Congress	was	moved	to
create	the	FTC	because	of	the	inefficacy	of	the	Sherman	Antitrust	Act	of	1890	in	addressing	the	problem
of	 industrial	 concentration.	The	Sherman	Act	 authorized	 the	Attorney	General	 to	 challenge	monopolies
and	certain	other	 anticompetitive	practices	by	 filing	 suit	 in	 federal	 court.40	The	Act	 thus	 looked	 to	 the
courts	 to	develop	antitrust	policy	on	a	case-by-case	basis,	 in	 the	common	law	tradition.	Before	long,	 it
became	 clear	 that	 this	 regulatory	 strategy	 produced	 unstable	 antitrust	 policy,	 both	 because	 presidential
administrations	 approached	 antitrust	 enforcement	 differently	 and	 because	 court	 decisions	 applying	 the
Sherman	Act	were	unpredictable.	The	congressional	cure	was	the	creation	of	an	independent	regulatory
agency	in	the	mold	of	the	ICC	to	assume	the	lead	in	antitrust	enforcement.	In	creating	the	FTC,	Congress
opted	for	“expert	administrative	regulation”	over	“hit-or-miss	antitrust	litigation”	to	address	the	problem
of	industrial	concentration.41

Congress	adopted	similar	administrative	solutions	to	public	problems	throughout	the	Progressive	era.
The	 legislators	created	 two	new	cabinet-level	departments	 in	1902,	 the	Departments	of	Commerce	and
Labor,	 and	 it	 enacted	 such	 landmark	 regulatory	 statutes	 as	 the	 Food	 and	 Drug	 Act	 (1906),	 the	 Meat
Inspection	Act	(1906),	the	Federal	Power	Act	(1920),	the	Radio	Act	(1920),	and	the	Air	Commerce	Act
(1926).	But	notwithstanding	its	strategic	retreat	on	the	ICC,	the	Supreme	Court	remained	hesitant	to	read
the	new
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enabling	 acts	 as	 generally	 displacing	 the	 traditional	 common	 law	 responsibility	 of	 judges	 to	 draw	 the
boundaries	between	the	power	of	government	and	individual	freedom,	especially	in	the	economic	arena.
As	had	occurred	with	the	ICC	before	them,	the	Court	often	refused	to	defer	to	the	decisions	of	the	new
regulatory	agencies	and	instead	insisted	on	interpreting	enabling	acts	to	conform	as	closely	as	possible	to
common	law	principles.	 In	 the	years	preceding	 the	Great	Depression,	 legal	historian	G.	Edward	White
has	 observed,	 “agency	 government	 [had	 begun]	 to	 be	 recognized,”	 but	 administrative	 agencies
“continu[ed]	to	be	seen	as	constitutional	misfits.”42

(c)				The	New	Deal	and	Its	Aftermath,	1933–1946
The	Stock	Market	Crash	of	1929	triggered	a	succession	of	events	that	culminated	in	the	coming	of	age

of	the	American	administrative	state.	The	Great	Depression	that	followed	the	Crash	rocked	the	double-



default	 rule	 against	 federal	 regulation,	which	had	weakened	during	 the	Progressive	era.	The	 seemingly
intractable	economic	emergency	sapped	the	confidence	of	those	who	trusted	in	the	self-healing	properties
of	the	economic	marketplace.	The	national,	indeed,	international	scale	of	the	Depression	similarly	defied
those	who	preferred	state	rather	than	federal	regulation	to	correct	market	failures.	A	political	change	was
in	the	air	when	voters	in	the	election	of	1932	transferred	control	over	the	national	government	from	the
Republicans	to	the	Democrats	in	the	hopes	of	reviving	a	moribund	economy.

The	 new	 president,	 Franklin	 Roosevelt,	 worked	 with	 the	 new	 Congress	 to	 produce	 fifteen	 major
regulatory	statutes	in	the	First	Hundred	Days	of	his	Administration.	The	heart	of	the	so-called	“First	New
Deal”	was	the	National	Industrial	Recovery	Act	of	1933	(“NIRA”),43	which	charted	a	course	for	federal
regulation	 that	 deviated	 sharply	 from	 the	Progressive	model.	Title	 I	 of	 the	NIRA	enabled	 industry	 and
trade	 groups	 to	 agree	 on	 the	 terms	 of	 competition	 among	 their	 members,	 and	 with	 the	 government’s
approval,	to	have	their	agreements	enforced	as	federal	law.	Regulation	in	the	Progressive	era	tended	to	be
specific	 and	 reactive:	 expert,	 specialized	 agencies	 policed	 particular	 problems	 within	 a	 limited
jurisdiction.	Title	 I,	 by	contrast,	 established	a	 regulatory	 regime	 that	was	breathtaking	 in	 its	 scope	and
activism.	Suddenly,	the	federal	government	was	supervising	a	comprehensive	economic	planning	process
for	the	conduct	of	virtually	every	trade	and	industry	in	the	United	States.	In	the	less	than	two	years	of	the
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NIRA’s	existence,	the	government	signed	off	on	over	500	industry	“codes	of	fair	competition.”
The	 Supreme	 Court	 would	 hear	 none	 of	 it.	 In	 1935,	 the	 justices	 unanimously	 ruled	 the	 NIRA’s

provision	of	code-setting	authority	unconstitutional	in	A.L.A.	Schechter	Poultry	Corp.	v.	United	States.44
The	justices	often	had	signaled	their	unease	with	administrative	authority	during	the	Progressive	era	by
trimming	that	authority,	not	by	decreeing	it	a	constitutional	nonstarter.	But	the	Court	in	Schechter	found	the
grant	of	executive	authority	in	the	NIRA	to	be	“without	precedent.”45	In	the	Court’s	reading	of	the	statute,
Congress	had	provided	the	president	with	“unfettered	discretion	to	make	whatever	laws	he	thinks	may	be
needed	 or	 advisable	 for	 the	 rehabilitation	 and	 expansion	 of	 trade	 or	 industry.”46	 The	 justices	 did	 not
completely	close	the	door	on	Congress’s	ambitious	regulatory	agenda,	however.	The	Schechter	opinion
suggested	 that	 the	 Court	 took	 constitutional	 comfort	 in	 the	 Progressive	 model	 of	 regulation,	 and	 that
Congress	had	best	pursue	its	regulatory	program	within	that	model.47

Congress	 immediately	 responded	 to	 the	 Court’s	 cue,	 enacting	 a	 series	 of	 regulatory	 statutes	 that
constituted	a	“Second	New	Deal.”	Unlike	the	NIRA,	these	statutes	fit	the	Progressive	mold.	For	example,
the	National	Labor	Relations	Act	of	1935	scrupulously	followed	the	policing	model	of	the	FTC’s	organic
act.	 It	 established	 the	 National	 Labor	 Relations	 Board	 as	 an	 independent	 agency	 to	 regulate	 labor-
management	 relations	 by	 resort	 to	 a	 trial-like,	 adjudicatory	 process.48	 The	 ambitious	 public	 benefits
scheme	of	the	Social	Security	Act	of	1935	pushed	further	beyond	the	Progressive	model	of	governmental
policing,	but	Congress	located	the	authority	for	administering	the	program	in	a	specialized,	expert	agency,
the	 Social	 Security	 Board.49	 After	 a	 decent	 interval,	 Congress	 bridged	 the	 gap	 between	 the	 policing
model	of	Progressive	regulation	and	the	NIRA	in	the	Agricultural	Adjustment	Act	of	1938,	by	authorizing
active	government	planning	in	the	form	of	price	regulations	and	crop	restrictions,	but	also	by	providing
that	authority	to	a	specialized,	expert	agency	(the	Department	of
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Agriculture)	with	reference	to	a	particular,	and	particularly	problematic,	industry.50

The	Court	accepted	the	constitutionality	of	the	enabling	acts	of	the	Second	New	Deal.	And	before	long,
the	 justices	 relaxed	 the	 close	 and	 skeptical	 review	 that	 had	 characterized	 much	 of	 their	 approach	 to
agency	 action	 during	 the	 Progressive	 era.	 Bowing	 to	 the	 Progressive	 and	 New	 Deal	 justifications	 of
administrative	 agencies	 based	 on	 their	 neutrality	 and	 expertise,	 the	 Court	 tended	 to	 defer	 to	 agency
decisions	within	the	scope	of	the	authority	that	Congress	had	provided	them.51	The	Court	also	renounced
any	 intention	 of	 holding	 agencies	 to	 traditional	 common	 law	 principles	 when	 pursuing	 their	 statutory
missions,52	 thereby	 allowing	 agencies	 the	 policymaking	 flexibility	 that	 Progressives	 and	New	Dealers
believed	to	be	essential	to	good	administration.	“[I]f	one	took	inventory	of	the	state	of	regulation	in	the
late	1930s,”	Robert	Rabin	has	written,	“it	was	undeniable	that	the	federal	administrative	system	had	been
entirely	transformed	in	the	short	space	of	a	generation.”53

But	all	was	not	quiet	on	 the	 regulatory	 front.	The	growth	of	 the	administrative	state	during	 the	New
Deal	era	proceeded	in	step	with	the	emergence	of	a	determined	opposition	to	administrative	government.
The	Court’s	acceptance	of	administrative	government	after	the	Second	New	Deal	only	intensified	the	deep
discomfort	 that	 lodging	government	power	 in	 federal	agencies	had	always	caused	many	observers.	The
concerns	of	these	opponents	of	the	administrative	state	were	interrelated	and	mutually	reinforcing.	As	a
result	of	the	New	Deal	settlement,	it	appeared	to	many	opponents	that	Congress	now	possessed	free	rein
in	 conveying	 government	 power	 to	 administrative	 agencies;	 that	 many	 agencies	 exercised	 that	 power
without	the	procedural	safeguards	that	were	necessary	to	ensure	the	fairness	of	their	decisions;	and	that
the	 courts	 had	 defaulted	 in	 their	 responsibility	 to	 protect	 individual	 rights	 by	 adopting	 an	 overly
deferential	posture	when	reviewing	agency	action.	The	result	of	 this	series	of	 institutional	breakdowns,
according	to	these	opponents,	was	an	“administrative	absolutism”54	that	threatened	individual	rights.
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The	first	bill	designed	to	curb	agency	discretion	was	introduced	in	Congress	in	1929,	the	year	of	the
great	stock	market	crash.	That	reform	effort	was	picked	up	again	in	1933,	even	as	Congress	passed	the
NIRA	 and	 the	 remainder	 of	 the	 enabling	 acts	 of	 the	 First	 New	 Deal.	 Congress	 adopted	 its	 first
administrative	reform	measure	in	1935,	the	year	of	the	Second	New	Deal,	when	it	authorized	the	creation
of	a	daily	publication	of	the	federal	government,	the	Federal	Register,	and	required	that	agencies	publish
their	documents	having	“general	applicability	and	legal	effect,”	as	well	as	their	documents	“prescrib[ing]
a	 penalty.”55	 The	 high-water	mark	 of	 the	 congressional	 effort	 to	 curb	 the	 expansion	 of	 administrative
government	occurred	 in	1940,	when	 the	House	came	within	a	 few	dozen	votes	of	overriding	President
Roosevelt’s	 veto	 of	 the	 Walter–Logan	 Act,	 a	 statute	 that	 would	 have	 ratcheted	 up	 the	 procedural
requirements	 for	 agency	 decision-making	 even	 as	 it	 intensified	 judicial	 review	over	 agency	 decisions.
Reform	efforts	 simmered	on	 the	back	burner	during	 the	Second	World	War,	but	 a	public	 consensus	 for
reform	took	shape	almost	immediately	thereafter.

(d)				The	Maturation	of	the	Modern	Administrative	State,	1946
The	 administrative	 reform	movement	 culminated,	 and	modern	 administrative	 law	 came	of	 age,	with

Congress’s	unanimous	adoption	of	 the	Administrative	Procedure	Act	 (“APA”)	 in	1946.56	Robert	Rabin
has	 described	 the	 APA	 as	 “a	 highly	 conventional	 lawyer’s	 view	 of	 how	 to	 tame	 potentially	 unruly
administrators.”57	The	Act	 also	 represented	a	hard-won	compromise	between	 those	of	 the	Progressive
and	 New	 Deal	 faith	 who	 believed	 that	 independent	 and	 expert	 administrators	 provided	 the	 best



government	 and	 those	 opponents	 of	 the	 administrative	 state	 who	 believed	 that	 agencies	 were
constitutional	 anomalies	 unfit	 to	 govern	 with	 legitimacy.	 Justice	 Robert	 H.	 Jackson,	 writing	 for	 the
Supreme	Court	in	1950,	captured	this	understanding	of	the	APA.	“The	Act,”	he	wrote,	“represents	a	long
period	of	study	and	strife;	it	settles	long-continued	and	hard-fought	contentions,	and	enacts	a	formula	upon
which	 opposing	 social	 and	 political	 forces	 have	 come	 to	 rest.	 It	 contains	 many	 compromises	 and
generalities	and,	no	doubt,	some	ambiguities.”58

The	ambiguities	to	which	Justice	Jackson	referred	were	often	purposeful.	They	also	were	necessary.
The	contending	forces	that
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disagreed	 fundamentally	 over	 the	 location	 of	 the	 proper	 balancing	 point	 between	 administrative
effectiveness	 and	 the	 protection	 of	 individual	 rights	 often	 were	 unable	 to	 agree	 on	 specific	 statutory
language.	In	effect,	the	APA’s	studied	ambiguity	framed	these	disagreements	and	passed	them	along	to	the
courts	 to	 resolve	when	applying	 the	Act	 to	 real-world	agency	actions.	As	we	 shall	 see	 throughout	 this
book,	 the	 difficult	 task	 of	 calibrating	 the	 need	 for	 effective	 administration	 with	 a	 proper	 regard	 for
individual	rights	has	remained	a	constant	theme—and	tension—in	modern	administrative	law.

If	many	of	 the	APA’s	provisions	are	unclear,	 the	general	 terms	of	 the	deal	 that	produced	 the	Act	are
fairly	 apparent.	 The	APA	 settled	 that	 federal	 agencies	 would	 continue	 to	 exercise	 governing	 authority
under	 broad	 statutory	mandates,	 but	 that	 they	 now	would	 do	 so	 according	 to	 “a	 formal	 articulation	 of
agency	 due	 process.”59	 The	 APA	 tracked,	 but	 softened,	 the	 approach	 of	 the	 Walter–Logan	 Act	 by
providing,	 as	 Justice	 Jackson	 put	 it,	 “a	 new,	 basic	 and	 comprehensive	 regulation	 of	 [agency]
procedures.”60	The	Act,	among	other	things,	required	federal	agencies	to	separate	their	investigative	and
prosecutorial	 functions	 from	 their	 adjudicatory	 functions;	 extended	 to	 interested	 parties	 a	 right	 to
participate	 in	 agency	decision-making	 affecting	 their	 rights;	 delineated	default	 procedural	 requirements
for	agency	 rulemaking	and	 formal	adjudication;	and	provided	 for	 the	availability	and	scope	of	 judicial
review	of	agency	action.	The	essential	terms	of	the	APA	compromise	have	held,	for	the	statute	has	been
amended	only	sparingly	since	its	enactment.

The	adoption	of	 the	APA	brought	unaccustomed	regulatory	peace	as	all	of	 the	primary	institutions	of
the	 federal	 government—Congress,	 the	 president,	 and	 the	 courts—settled	 into	 the	 post-New	 Deal
consensus	 on	 government	 administration.	But	with	 the	 velocity	 of	 economic	 and	 social	 change	 and	 the
volatility	of	American	politics	in	the	second	half	of	the	twentieth	century,	the	administrative	state	would
not	remain	peaceful	for	long.

(e)				The	Activism	of	the	Public	Interest	Era,	1964–1977
While	the	principal	(although	by	no	means	only)	preoccupation	of	New	Deal	reformers	was	to	enlist

federal	 agencies	 in	 the	 service	 of	 stimulating	 and	 controlling	 the	 national	 economy,	 the	 economic
prosperity	 of	 the	 post-War	 years	 afforded	 policymakers	 the	 luxury	 of	 taking	 on	 an	 agenda	 of	 broader
social	reform.	Beginning	in	1964	with	the	Civil	Rights	Act	and	the	“War	on	Poverty,”	the	1960s
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witnessed	 unprecedented	 efforts	 by	 the	 federal	 government	 to	 assist	 those	 members	 of	 American
society	who	had	become	marginalized	by	economic	disadvantage	or	by	 racial,	ethnic,	 religious,	or	 sex



discrimination.	During	the	1970s,	the	federal	government	added	protection	of	the	environment,	consumers,
and	workers	 to	 the	 regulatory	 agenda.	 This	 ambitious	 undertaking	 prompted	Congress	 to	 create	 a	 new
generation	of	administrative	agencies.	A	sampling	of	the	agencies	created	between	1964	and	1977	evokes
the	 preoccupations	 of	 what	 commentators	 often	 describe	 as	 the	 “public	 interest	 era”:	 the	 Equal
Employment	 Opportunity	 Commission	 (1964);	 the	 Department	 of	 Housing	 and	 Urban	 Development
(1965);	the	National	Highway	Traffic	Safety	Administration	(1966);	the	Environmental	Protection	Agency
(1970);	 the	 Occupational	 Safety	 and	 Health	 Administration	 (1970);	 the	 Consumer	 Product	 Safety
Commission	 (1972);	 the	 Nuclear	 Regulatory	 Commission	 (1975);	 the	 National	 Transportation	 Safety
Board	 (1976);	 the	Federal	Mine	Safety	 and	Health	Review	Commission	 (1977);	 the	Office	 of	Surface
Mining	(1977);	and	the	Department	of	Energy	(1977).

The	 public	 interest	 era	 reflects	 both	 continuity	with	 and	 change	 from	 the	 reform	movements	 of	 the
Progressive	 and	 New	 Deal	 periods.	 The	 continuity	 that	 links	 the	 three	 is	 obvious:	 the	 creation	 of
administrative	 agencies	 to	 ameliorate	 perceived	market	 and	 state	 regulatory	 failures.	The	 discontinuity
that	distinguishes	the	public	interest	era	from	the	earlier	two	reform	movements	is	subtle,	but	important.
Progressives	and	New	Dealers	created	agencies	because	of	their	faith	in	the	competence,	neutrality	and
expertise	 of	 administrators	 in	 identifying	 and	 solving	 public	 problems.	 That	 faith	 was	 forever	 shaken
during	 the	 public	 interest	 era.	 The	 jarring	 public	 unrest	 that	 has	 come	 to	 define	 the	 1960s—the
controversies	over	civil	rights	for	African-Americans	and	other	racial	and	ethnic	minority	groups,	equal
rights	 for	women,	 and	 the	Vietnam	War—carried	over	 into	 the	 1970s.	The	Watergate	 scandal,	 the	 first
resignation	by	an	American	president,	and	the	defeat	of	American	war	aims	in	Vietnam	all	contributed	to
the	general	mood	of	public	distrust	that	hovered	over	government	leaders.

It	is	little	wonder	that	the	post-New	Deal	consensus	justifying	broad	agency	authority	on	the	basis	of
special,	institutional	expertise	withered	in	this	corrosive	environment.	Indeed,	government	administrators
became	especially	vulnerable	to	challenge	because	a	theory	of	agency	“capture”	had	taken	hold,	in	which
it	was	claimed	that	agencies	over	time	tended	to	become	controlled	by	the	very	interests	 they	had	been
created	 to	 regulate.	 In	 response	 to	 this	 diagnosis	 of	 regulatory	 failure,	 individuals	 formed	 self-styled
“public	interest	groups”	to	protect	interests,	such
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as	the	environment	and	consumers,	that	they	believed	government	administrators	routinely	devalued.61

There	was	in	all	of	these	developments	a	fundamental	contradiction	that	haunted	the	public	interest	era:
although	lawmakers	created	administrative	agencies	at	a	feverish	rate	to	address	a	broad	range	of	social
problems,	 those	 very	 agencies	 were	 not	 trusted	 to	 regulate	 in	 the	 public	 interest,	 at	 least	 not	 without
considerable	prodding.	And	indeed,	Congress	engaged	in	such	prodding	during	this	period.	While	many
enabling	acts	of	the	Progressive	and	(especially)	the	New	Deal	eras	essentially	charged	administrators	to
regulate	 as	 they	 saw	 fit	 within	 their	 jurisdiction,	 Congress	more	 carefully	 circumscribed	 the	 scope	 of
regulatory	authority	it	conferred	on	agencies	during	the	public	interest	era.	In	addition	to	providing	more
precise	policy	direction	for	agencies,	some	of	the	new	enabling	acts	added	to	the	rulemaking	procedures
required	 by	 the	APA.	Some	 statutes	 took	 the	more	 pointed	 approach	of	 adopting	 such	 “action-forcing”
techniques	as	establishing	firm	deadlines	for	agencies	to	carry	out	particular	responsibilities.	And	finally,
in	 something	 of	 a	 symbol	 of	 the	 public	 interest	 era,	 the	 National	 Environmental	 Policy	 Act	 of	 1970
(“NEPA”)	 merged	 procedure	 and	 substance	 by	 requiring,	 “to	 the	 fullest	 extent	 possible,”	 that	 “all
agencies	of	the	Federal	Government”	prepare	and	issue	an	environmental	impact	statement	in	connection



with	 all	 “major	 Federal	 actions	 significantly	 affecting	 the	 quality	 of	 the	 human	 environment.”62	 Thus,
while	Congress	continued	the	Progressive/New	Deal	preference	for	active	government,	lawmakers	were
active	 in	 another	 sense	 as	well.	 They	were	 intent,	 as	 one	 observer	 noted,	 on	 establishing	 “legislative
primacy	in	the	regulatory	process.”63

The	 new	 congressional	 activism	 of	 the	 public	 interest	 era	 was	 more	 than	 matched	 by	 a	 renewed
judicial	activism.	And	just	as	the	enabling	acts	of	the	public	interest	era	were	a	departure	from	the	past,
so	too	was	the	new	judicial	activism.	In	the	Progressive	era,	reviewing	courts	closely	reviewed	agency
action	in	an	effort	to	maintain	in	the	nascent	administrative	state	the	supremacy	of	common	law	norms,	as
well	as	the	courts’	traditional	role	as	principal	guarantor	of	individual	rights.	In	the	post-New	Deal	era,
the	courts	backed	off	because	they	had	come	to	accept	that	Congress	wished	for	federal	agencies,	and	not
the	courts,	to	exercise	the
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primary	 decision-making	 authority	 in	 the	 mature	 administrative	 state.	 Judges	 believed	 that	 they
facilitated	the	fulfillment	of	congressional	mandates	best	by	deferring	to	the	regulatory	and	enforcement
decisions	of	the	responsible	agencies.	During	the	public	interest	era,	the	courts	stepped	up	their	review	of
agency	 action	 because	 they	 now	 believed	 that	 a	 strong	 judicial	 check	 was	 necessary	 to	 ensure	 that
agencies	 remain	 true	 to	 their	 statutory	mission.	As	 the	 influential	D.C.	Circuit	 explained,	 “Our	duty,	 in
short,	 is	 to	 see	 that	 important	 legislative	 purposes,	 heralded	 in	 the	 halls	 of	 Congress,	 are	 not	 lost	 or
misdirected	in	the	vast	hallways	of	the	federal	bureaucracy.”64	Judges	thus	responded	to	concerns	over
agency	capture	by	themselves	capturing	more	control	over	agency	decision-making.65

The	public	interest	era	thus	witnessed	a	thorough	redefinition	of	the	role	and	scope	of	judicial	review
in	 the	 administrative	 state.	 The	 Supreme	 Court	 early	 on	 endorsed	 a	 “basic	 presumption	 of	 judicial
review”66	as	 it	 lowered	several	of	 the	 traditional	barriers	 that	had	hindered	 the	general	availability	of
court	review	of	agency	action.67	With	more	agency	decisions	opened	to	judicial	review,	courts,	led	by	the
U.S.	Court	of	Appeals	for	the	District	of	Columbia	Circuit,	proceeded	to	check	agency	decision-making	in
two	 primary	 ways—one	 procedural	 and	 the	 other	 substantive.	 In	 the	 procedural	 approach,	 reviewing
courts	 ensured	 that	 all	 affected	 individuals	 and	 groups,	 and	 especially	 public	 interest	 groups,	 were
allowed	 full	 and	 fair	 representation	 in	 administrative	 proceedings	 before	 upholding	 agency	 decisions.
The	leading	exemplar	of	this	procedural	approach	became	known	as	judicial	“hybrid	rulemaking”	(see	§
6.1).	 In	 the	 substantive	 approach,	 reviewing	 courts	 took	 a	 “hard	 look”	 at	 agency	decisions	 in	 order	 to
ensure	 that	 the	agencies	 themselves	had	 taken	a	“hard	 look”	at	policy	problems	before	acting	on	 them.
Skeptical	judges	insisted	that	agencies	explain	the	basis	of	their	decisions	sufficiently	to	demonstrate	that
they	 had	 engaged	 in	 “reasoned	 decision-making”	 and	 that	 they	 had	 remained	 faithful	 to	 their	 statutory
mandates.68	This	substantive	approach	became	known	as	“hard	look	review”	(see	§	8.8(b)).
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The	vigorous	activism	of	Congress	and	the	courts	to	ensure	that	regulation	serve	the	public	interest	did
not	 succeed	 in	 quelling	 the	 overwhelming	 public	 skepticism	 toward	 government	 administration	 that
characterized	the	period.	In	many	ways,	this	activism,	especially	that	of	the	courts,	seemed	to	exacerbate
rather	 than	 ameliorate	 a	 growing	 sense	 of	 regulatory	 dysfunction.	 Thus	 the	 public	 interest	 era,	 which
originated	in	doubts	about	the	competence	of	agencies	to	regulate	in	the	public	interest,	concluded	amid



uncertainty	over	the	efficacy	of	regulation	itself.

(f)				The	Retrenchment	of	the	Deregulation	Era,	1978–2008
The	skepticism	of	government	administration	that	shaped	the	public	interest	era	eventually	dominated

the	 administrative	 state.	The	Progressive/New	Deal	vision	of	 administrators	 as	neutral	 experts	who,	 if
insulated	 from	political	 control,	would	correct	market	 failures	 in	 the	public	 interest	 seemed	especially
distant	when	America	embarked	on	an	era	of	deregulation.	Administrative	agencies	were	widely	seen	as
political	 actors,	 for	 better	 and	 for	worse.	The	 central	 division	 between	 the	 public	 interest	 era	 and	 the
deregulation	era	was	in	their	differing	responses	to	the	debunking	of	the	scientific	vision	of	government
administration.	The	reaction	of	the	public	interest	era	centered	on	the	activism	of	Congress	and	the	courts
to	 keep	 agency	 regulatory	 decisions	 aligned	 with	 the	 public	 interest.	 The	 predominant	 mood	 of	 the
deregulation	era	was	a	deep	skepticism	of	the	efficacy	of	government	regulation.

The	 deregulatory	movement	 began	 in	 1978,	when	Congress	 provided	 for	 the	 phased	withdrawal	 of
economic	regulation	of	the	domestic	airline	industry.69	Congress	followed	with	statutes	that	abolished,	or
at	 least	 sharply	 curbed,	 economic	 regulation	 of	 the	 surface	 transportation	 industries	 (trucking	 and
railroads),	 long	distance	 telecommunications,	banking,	 and	 the	production	of	natural	gas.	The	 symbolic
highpoint	of	 the	 legislative	push	for	deregulation	came	in	1995,	when	Congress	abolished	the	Interstate
Commerce	Commission,	the	first	modern	administrative	agency	and	an	erstwhile	model	for	administrative
growth.70

The	 administration	 of	 President	 Ronald	 Reagan	 (1981–1989)	 encouraged	 deregulation	 beyond	 the
economic	regulation	that	Congress	had	targeted,	and	indeed,	throughout	the	federal	government.	President
Reagan	introduced	his	central	deregulatory
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initiative	 less	 than	 one	month	 after	 taking	 office	 in	 1981,	 issuing	 an	 executive	 order	 (Executive	Order
No.	 12,291)	 that	 positioned	 the	 White	 House’s	 Office	 of	 Management	 and	 Budget	 (“OMB”)	 as	 the
dominant,	central	clearinghouse	for	agency	rulemaking.	As	far	back	as	the	Nixon	administration	(1969–
1974),	 presidents	 had	 enlisted	 OMB	 in	 an	 effort	 to	 gain	 some	 measure	 of	 political	 control	 over
administrative	policymaking,	but	none	had	done	so	as	aggressively	as	President	Reagan.	His	executive
order	prohibited	executive	agencies	 (but	not	 independent	agencies)	 from	 issuing	major	 rules	unless	 the
agency	 could	 convince	OMB	 that	 “the	 potential	 benefits	 to	 society	 [from]	 the	 regulation	 outweigh	 the
potential	costs	to	society.”71	The	executive	order	thus	provided	OMB	considerable	clout,	acting	on	behalf
of	the	president,	to	pressure	agencies	into	toning	down	or	abandoning	major	rulemaking	initiatives.	The
presidents	 who	 have	 succeeded	 President	 Reagan	 have	 tweaked,	 but	 have	 continued,	 the	 central
requirement	that	executive	agencies	clear	major	rules	with	OMB	on	the	basis	of	a	cost-benefit	analysis
(see	§	2.4(c)).

A	second	effort	to	reorient	government	administration	in	a	deregulatory	direction	was	the	replacement
of	traditional,	“command-and-control”	regulations	with	“market-based”	alternatives.	Under	the	command-
and-control	model,	agencies	enforce	 their	statutory	mandates	by	requiring	 individuals	 to	 take	(or	not	 to
take)	 certain	 actions,	 under	 penalty	 of	 law.	Critics	 have	 charged	 that	 command-and-control	 regulations
often	 impose	 substantial	 and	 unnecessary	 compliance	 costs	 on	 regulated	 entities,	 as	 well	 as	 on	 the
government	 regulators	who	 police	 those	 entities.	 These	 critics	 also	 contend	 that	 command-and-control
regulations	often	are	misdirected,	 requiring	 (or	preventing)	actions	by	 regulated	entities	 that	 are	not	 as



beneficial	 (or	 as	 harmful)	 as	 government	 administrators	 believe	 them	 to	 be.	 As	 an	 alternative	 to	 the
command-and-control	model,	these	critics	have	encouraged	“market-based”	strategies	that	offer	economic
incentives	to	encourage	individuals	to	take	socially	desirable	actions,	without	requiring	them	to	take	(or
not	to	take)	specific	actions.	They	also	have	advocated	regulatory	approaches	that	would	have	agencies
set	 public	 policy	 goals	 and	 allow	 individuals	 the	 freedom	 to	 devise	 the	most	 cost-effective	means	 of
meeting	 those	 goals.	 Advocates	 of	 such	market-based	 alternatives	 to	 traditional	 command-and-control
regulation	claim	that	this	regulatory	strategy	produces	better	regulation	at	less	cost.

The	 movement	 toward	 market-based	 regulation	 reflects	 a	 profound	 shift	 in	 attitude	 concerning
government	administration.
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Command-and-control	 regulations	 followed	 from	 the	 Progressive/New	 Deal	 assumption	 that	 expert
government	administrators	know	best	how	to	achieve	the	goals	that	Congress	establishes	in	enabling	acts.
Those	 who	 advocate	 market-based	 regulations	 question	 any	 such	 expertise.	 Market-based	 regulatory
strategies	 extend	 to	 regulated	 entities	 the	kind	of	 flexibility	 in	 achieving	 statutory	 agenda	 that	 formerly
resided	in	government	administrators.	Congress	endorsed	the	market-based	alternative	to	command-and-
control	 regulation	 in	 the	 1990	Amendments	 to	 the	Clean	Air	Act,72	 and	 incentive-based	 systems	 have
become	especially	prominent	in	environmental	regulation.73

President	Reagan’s	executive	order	providing	for	OMB	review	of	agency	rulemaking	did	not	simply
fuel	the	momentum	toward	deregulation.	It	also	reflected,	as	it	reinforced,	the	politicization	of	government
administration	that	has	come	to	characterize	recent	conceptions	of	the	administrative	state.	If	government
administration	 is	 regarded	 as	 primarily	 a	matter	 of	 politics	 rather	 than	 as	 an	 exercise	 of	 some	 special
expertise,	it	makes	sense	for	the	president,	as	the	chief	elected	official	in	the	Executive	Branch,	to	control
the	actions	of	administrators.	President	Reagan’s	executive	order,	 in	 this	sense,	 reflects	an	extension	of
the	skepticism	of	the	public	interest	era.	If	government	administrators	lack	sufficient	credibility	to	justify
judicial	deference	 to	 their	decisions,	why	then	should	 the	president,	who	has	 the	ultimate	constitutional
responsibility	for	executing	the	laws,	be	expected	to	defer?

The	 trend	 toward	 political	 control	 over	 administrative	 decision-making	 has	 accelerated	 in	 recent
years.	 President	 Reagan	 himself	 followed	 up	 his	 executive	 order	 requiring	 OMB	 review	 of	 major
rulemaking	 with	 another	 executive	 order	 (Executive	 Order	 12,498)	 that	 strengthened	 OMB’s	 role	 in
shaping	 the	 regulatory	 planning	 process	 of	 agencies.	 Subsequent	 presidents	 have	 followed	 President
Reagan’s	lead	by	maintaining	political	control	of	agency	policymaking.	Congress	also	has	gotten	into	the
act	 by	 imposing	 its	 own	 set	 of	 reporting	 requirements	 as	 preconditions	 on	 agency	 rulemaking.	 Most
notably,	in	1996	Congress	adapted	President	Reagan’s	model	for	OMB	review	by	providing	for	fast	track,
legislative	review	of	agency	rulemaking.	In	this	scheme,	agencies	are	required	to	submit	various	analyses
of	their	major	rules,	including	a	cost-benefit	analysis,	to	Congress	before	those	rules	take	effect.	The	act
imposes	a	60-day	waiting	period	during	which
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Congress	can	pass	a	statute	prohibiting	the	agency	from	issuing	the	rule	(see	§	2.3(c)).74

The	report-and-review	requirements	established	by	recent	presidents	and	Congress	have	had	a	direct
as	well	 as	 an	 indirect	 effect	 on	 agency	 rulemaking.	The	direct	 effect	 has	been	 to	 enhance	 the	political



accountability	 of	 agency	 rulemaking	 by	 structuring	 a	 role	 for	 the	 principal	 political	 actors	 in	 the
administrative	process.	The	indirect	effect	of	these	requirements	has	been	to	increase	the	cost	and	delay
of	 agency	 rulemaking	 to	 such	an	extent	 that	 it	 discourages	 agencies	 from	undertaking	major	 rulemaking
initiatives.	 The	 presidential	 and	 congressional	 review	 initiatives	 of	 the	 contemporary	 era	 remain
experimental	and	controversial.	But	 the	political	consensus	 that	 lies	at	 the	core	of	 these	 initiatives	was
made	 clear	 when	 President	 William	 Clinton,	 the	 first	 Democratic	 president	 since	 the	 Reagan
Administration,	pronounced	during	his	1996	State	of	 the	Union	Address,	“The	era	of	big	government	is
over.”	The	regulatory	retrenchment	initiated	by	Congress	and	the	president	since	1978	returned	the	early
American	 double-default	 rule	 against	 federal	 regulation	 to	 its	 strongest	 position	 since	 before	 the	New
Deal.

The	 themes	 of	 deregulation	 and	 politicization	 of	 administrative	 government	 shaped	 not	 only
congressional	and	presidential	initiatives	in	the	administrative	state,	but	also	they	have	encouraged	courts
to	rethink	yet	again	their	approach	to	reviewing	agency	decisions.	During	the	public	interest	era,	federal
judges	took	an	active	role	in	keeping	agencies	true	to	their	regulatory	mission,	but	that	stance	seems	out	of
place	in	an	era	that	is	skeptical	of	the	efficacy	of	regulation,	and	in	any	event,	conceives	of	agencies	as
political	actors.	It	is	not	surprising,	then,	that	federal	courts	in	the	contemporary	era	have	retreated	from
the	aggressive	review	that	characterized	the	public	interest	era.	Contemporary	judicial	review	occupies	a
position	between	the	activism	of	that	period	and	the	wholesale	deference	of	the	post-New	Deal	era.

The	 judicial	 retreat	began	 in	1978,	 the	very	year	Congress	 initiated	 its	push	 toward	deregulation.	 In
Vermont	 Yankee	 Nuclear	 Power	 Corp.	 v.	 National	 Resources	 Defense	 Council,	 Inc.,75	 the	 Supreme
Court	 advised	 lower	 courts	 that	 they	 lacked	 authority	 to	 impose	 procedural	 requirements	 on	 agency
decision-making	 beyond	 those	 established	 by	 Congress	 or	 by	 the	 agencies	 themselves.	 Then-Justice
William	H.	Rehnquist,	writing	 for	 a	unanimous	Court,	 admonished	 reviewing	courts	 that	 they	were	“to
play	only	a	limited	role”	in	a	“reasonable	review	process.”	Justice	Rehnquist	added,
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“The	 fundamental	policy	questions	 appropriately	 resolved	 in	Congress	 and	 in	 the	 state	 legislatures	 are
not	subject	to	reexamination	in	the	federal	courts	under	the	guise	of	judicial	review	of	agency	action.…
[C]ourts	should	perform	their	appointed	function.…	Administrative	decisions	should	be	set	aside	in	this
context,	as	in	every	other,	only	for	substantial	procedural	or	substantive	reasons	as	mandated	by	statute,
not	simply	because	the	court	is	unhappy	with	the	result	reached.”76	In	other	words,	judges	must	stick	to
the	law	when	they	review	agency	actions,	and	not	second-guess	the	policy	decisions	of	Congress	and	the
agencies.

The	Court	extended	Vermont	Yankee’s	message	of	judicial	restraint	to	the	substantive	review	of	agency
decision-making	 in	Chevron	U.S.A.	 v.	 Natural	 Resources	Defense	Council,	 Inc.77	Chevron	 instructed
reviewing	 courts	 to	 defer	 to	 agency	 interpretation	 of	 ambiguities	 in	 their	 enabling	 acts.	 The	Chevron
decision	 revolutionized	 the	 traditional	 understanding	 of	 judicial	 review,	 which	 had	 held	 that	 it	 was
primarily	the	role	of	reviewing	courts,	and	not	agencies,	to	provide	authoritative	statutory	interpretations.
In	Chevron,	the	justices	seemed	not	only	to	accept,	but	also	to	celebrate,	a	highly	politicized	conception
of	 agency	 decision-making.	 Here	 is	 Justice	 John	 Paul	 Stevens,	 writing	 for	 the	 Court,	 again	 without
dissent:

Judges	are	not	experts	 in	 the	 field,	and	are	not	part	of	either	political	branch	of	 the	Government.
Courts	 must,	 in	 some	 cases,	 reconcile	 competing	 political	 interests,	 but	 not	 on	 the	 basis	 of	 the



judges’	personal	policy	preferences.	In	contrast,	an	agency	to	which	Congress	has	delegated	policy-
making	responsibilities	may,	within	the	limits	of	that	delegation,	properly	rely	upon	the	incumbent
administration’s	 views	 of	 wise	 policy	 to	 inform	 its	 judgments.	While	 agencies	 are	 not	 directly
accountable	 to	 the	people,	 the	Chief	Executive	 is,	 and	 it	 is	 entirely	 appropriate	 for	 this	political
branch	of	 the	Government	 to	make	 such	policy	choices—resolving	 the	competing	 interests	which
Congress	 itself	 either	 inadvertently	 did	 not	 resolve,	 or	 intentionally	 left	 to	 be	 resolved	 by	 the
agency	charged	with	the	administration	of	the	statute	in	light	of	everyday	realities.78
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Chevron	 represented	 the	 highpoint	 of	 judicial	 restraint	 in	 contemporary	 administrative	 law,	 but	 as	we
shall	see,	the	justices	recently	have	retreated	somewhat	from	the	Chevron	position.79

(g)				Toward	a	Regulatory	Revival?,	2009–Present
In	2008,	a	global	 financial	crisis	 threatened	 to	bring	 the	world	economy	to	a	standstill.	 Increasingly

relaxed	 regulation	 of	 financial	 institutions	 had	 encouraged	 the	 development	 of	 innovative	 yet	 risky
investment	 strategies,	which	 in	 turn	 fed	 a	broad	boom-bubble	 in	 the	United	States,	 as	well	 as	 in	other
countries.	 In	 the	 housing	 market,	 financial	 institutions	 made	 subprime	 mortgages	 readily	 available	 to
borrowers	whose	income	would	not	have	justified	a	loan	under	traditional	criteria.	Banks	believed	that
they	 had	 overcome	 the	 high	 risk	 inherent	 in	 these	 mortgages	 by	 bundling	 large	 numbers	 of	 them	 into
securities,	 and	 then	 selling	 those	 securities	 to	 investors.	 This	 practice	 of	 securitization	 created	 the
appearance	that	subprime	mortgages	offered	high	financial	reward	with	manageable	risk.

But	this	appearance	was	an	illusion.	The	subprime	mortgage	market	collapsed	in	2007–2008,	and	the
value	 of	many	mortgage-backed	 securities	 plummeted.	Most	 of	 the	 leading	 commercial	 and	 investment
banks	teetered	on	insolvency.	President	George	W.	Bush,	who	for	most	of	his	two	terms	in	office	was	a
champion	of	free	markets	and	deregulation,	convinced	Congress	to	authorize	a	massive	taxpayer	bailout
of	 U.S.	 financial	 institutions.	 The	 bailouts	 kept	 the	 banks	 afloat,	 but	 the	 U.S.	 economy	 nevertheless
plunged	into	a	deep	recession.80

President	 Barack	 Obama	 assumed	 office	 in	 2009.	 In	 his	 first	 Inaugural	 Address,	 President	 Obama
struck	a	decidedly	different	 tone	from	that	of	President	Reagan,	who	had	declared	that	government	was
the	source	of,	not	the	solution	to,	America’s	problems,	and	President	Clinton,	who	had	declared	the	era	of
big	 government	 at	 an	 end.	 President	 Obama	 said,	 “The	 question	 we	 ask	 today	 is	 not	 whether	 our
government	is	too	big	or	too	small,	but	whether	it	works.…”	In	a	major	economic	address	several	months
after	 his	 inauguration,	 President	Obama	 boasted	 that	 his	 administration	 and	Congress	 had	 passed	 “the
largest	recovery	plan	in	our	Nation’s	history.”81	Many	economists	credit	government
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activism,	 in	 the	 form	of	President	Obama’s	stimulus	plan	and	President	Bush’s	bailout	of	 the	banks,	as
having	saved	the	U.S.	economy	from	sliding	into	a	second	Great	Depression.

In	his	economic	address,	President	Obama	argued	that	the	recession	triggered	by	the	financial	crisis	of
2008	was	not	“a	normal	downturn	in	the	business	cycle.”	Rather,	he	argued	that	it	was	the	product	of	“a
perfect	storm	of	irresponsibility	and	poor	decisionmaking	that	stretched	from	Wall	Street	to	Washington	to
Main	Street.”	He	called	for	“new	rules	of	the	road	for	Wall	Street	to	ensure	that	we	never	find	ourselves



[in	a	similar	financial	crisis]	again.”	Congress	heeded	that	call	by	passing	the	Dodd–Frank	Wall	Street
Reform	 and	 Consumer	 Protection	 Act	 of	 2010.	 Dodd–Frank	 set	 in	 motion	 hundreds	 of	 regulatory
initiatives	to	help	safeguard	the	safety	and	soundness	of	the	financial	system.

The	Dodd–Frank	Act	was	hardly	the	most	ambitious	regulatory	undertaking	of	President	Obama’s	first
term.	Congress	also	passed	the	Patient	Protection	and	Affordable	Care	Act	in	2010.	The	Affordable	Care
Act,	 popularly	 known	 as	 “Obamacare,”	 aims	 to	 provide	 nearly	 universal	 access	 to	 healthcare	 by
mandating	 that	 most	 people	 obtain	 health	 insurance,	 by	 substantially	 expanding	 Medicaid	 in	 order
subsidize	 the	 purchase	 of	 health-insurance	 policies	 by	 those	who	 cannot	 afford	 them,	 and	by	 requiring
health	insurers	to	issue	policies	at	no	extra	cost	to	people	with	pre-existing	medical	conditions.

These	new	regulatory	initiatives	have	been	extremely	controversial,	and	at	this	writing,	it	is	too	early
to	judge	them	a	success	or	failure.	The	Affordable	Care	Act	passed	on	a	strict	party-line	vote,	and	many
opponents	have	 fiercely	 resisted	 its	 implementation	at	 the	 federal	and	state	 levels.	Similarly,	President
Obama	 had	 to	 wait	 years	 to	 secure	 Senate	 confirmation	 of	 the	 head	 of	 a	 consumer	 watchdog	 agency
created	 by	 Dodd–Frank.	 And	 the	 President’s	 proposals	 for	 climate-change	 regulation	 have	 gained	 no
discernible	legislative	traction.

Judge	 Richard	 Posner,	 the	 dean	 of	 the	 law-and-economics	 movement	 that	 helped	 to	 spawn	 the
deregulation	era,	recently	wrote,	“We	are	learning	from	[the	financial	crisis]	that	we	need	a	more	active
and	 intelligent	 government	 to	 keep	 our	 model	 of	 a	 capitalist	 economy	 from	 running	 off	 the	 rails.”82
Whether	a	durable,	popular	consensus	develops	in	support	of	Judge	Posner’s	awakening	is	yet	to	be	seen.
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*	*	*
Reflecting	 on	 the	 regulatory	 history	 of	 the	United	States,	Thomas	McCraw	 commented,	 “The	 single

constant	in	the	American	experience	with	regulation	has	been	controversy.”83	The	same	might	be	said	of
the	history	of	American	administrative	law.	The	reasons	for	this	controversy	are	fairly	clear.	Government
administration	raises	fundamental	issues	on	which	Americans	have	always	been	divided.	But	there	would
be	controversy	even	without	such	divisions.	The	tasks	of	government	regulation	and	of	administrative	law
are	 extremely	 difficult.	 Congress	 has	 typically	 turned	 to	 administrative	 regulation	 only	 after	 other
institutions	have	failed	to	resolve	public	problems.	As	for	administrative	law,	the	challenge	of	devising	a
legal	 framework	 that	both	 legitimates	 and	controls	 the	authority	of	 administrative	agencies	 is	not	 to	be
underestimated.	But	 if	 the	 tasks	of	 administrative	agencies	and	of	 administrative	 law	are	difficult,	 they
also	 are	 crucial.	 Americans	 have	 relied	 on	 agencies	 to	 run	 their	 government,	 to	 see	 them	 through
economic	depression	and	world	wars,	and	to	protect	their	health,	wealth,	and	safety	during	quieter	times.
Americans	 have	 relied	 on	 administrative	 law	 to	 ensure	 that	 agencies	 perform	 these	 functions	with	 due
regard	for	 the	rule	of	 law,	a	proper	respect	 for	 individual	 rights,	and	a	sense	of	 fidelity	 to	our	deepest
constitutional	commitments.

Finally,	and	perhaps	most	importantly,	a	review	of	the	history	of	the	American	administrative	state	and
of	 American	 administrative	 law	 shows	 that	 our	 understanding	 of	 each	 has	 changed	 over	 time.	 If
controversy	has	been	a	constant	of	government	administration,	so	has	change.	And	there	is	no	reason	to
believe	 that	 controversy	 and	 change	 will	 ever	 cease	 being	 part	 of	 the	 American	 administrative
experience.	Every	generation’s	understanding	of	 the	role	of	government	administration,	and	therefore	of
the	role	of	administrative	law,	is	but	a	snapshot	of	a	moving	target.	It	is	to	the	development	of	that	picture



that	we	now	turn.
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Chapter	2

ADMINISTRATIVE	AGENCIES	IN	AMERICAN
CONSTITUTIONAL	GOVERNMENT

§	2.1					An	Introduction	to	Separation	of	Powers	and	Checks	and	Balances	in	the	United	States
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§	2.2					An	Introduction	to	the	Place	of	Administrative	Agencies	in	the	Separation	of	Powers
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(a)				The	Nondelegation	Doctrine
(b)				The	Legislative	Veto
(c)				The	“Report	and	Wait”	Process
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Administrative	law	provides	the	legal	framework	within	which	government	officials	affect	individual
rights.	 So	 does	 the	 Constitution.	 It	 should	 not	 be	 surprising,	 then,	 that	 administrative	 law	 contains	 a
substantial	constitutional	component.	Two	constitutional	doctrines	play	an	especially	 significant	 role	 in
administrative	 law—procedural	 due	 process	 and	 separation	 of	 powers.	 The	 former	 doctrine	 is
considered	in	Chapter	3.	Separation	of	powers	is	the	subject	of	this	chapter.

§	2.1					An	Introduction	to	Separation	of	Powers	and	Checks	and	Balances	in	the
United	States	Constitution
The	theory	of	separated	powers	is	easy	to	state,	but	often	difficult	 to	apply.	It	 is	a	two-part	doctrine

that	begins	with	a	descriptive	statement.	The	 theory	posits	 that	all	governments	possess	 three,	and	only
three,	broad	categories	of	power.	These	are	(1)	the	legislative	power	(the	power	to	make	law),	(2)	 the
executive	power	(the	power	to	carry	out	those	laws),	and	(3)	the	judicial	power
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(the	power	to	adjudicate	cases	that	arise	from	either	the	making	or	execution	of	the	law).	It	is	an	axiom
of	separation	of	powers	theory	that	every	governmental	action	is	to	be	classified	into	one,	and	only	one,
of	 these	 three	 categories.	 This	 descriptive	 statement	 is	 followed	 by	 a	 normative	 claim.	 Separation	 of
powers	theory	holds	that	good	governance	is	obtainable	only	if	each	of	the	three	powers	of	government	is



assigned	to	a	distinct	power	holder.
Separation	of	powers	promises	to	serve	two	values	that	are	indispensable	to	good	government.	First,

as	 James	Madison	argued,	 separating	 the	powers	of	government	 is	an	“essential	precaution	 in	 favor	of
liberty.”1	 This	 power	 dispersal,	 the	 argument	 goes,	 is	 necessary	 to	 prevent	 tyranny,	 which	 Madison
defined	as	“[t]he	accumulation	of	all	powers,	legislative,	executive,	and	judiciary,	in	the	same	hands.”2	In
addition	 to	 securing	 individual	 liberty,	 separation	 of	 powers	 increases	 governmental	 effectiveness.	On
this	 claim,	 dispersing	 the	 powers	 of	 government	 makes	 possible	 a	 division	 of	 labor	 that	 enhances
institutional	 competence.3	 Separation	 of	 powers	 thus	 was	 essential	 to	 the	 framers’	 constitutional
aspiration	of	creating	“that	happy	mean	which	…	combines	the	energy	of	government	with	the	security	of
private	 rights.”4	 In	 other	words,	 the	 framers	 believed	 that	 separation	 of	 powers	was	 an	 indispensable
condition	for	a	government	that	was	both	effective	and	safe.

One	would	expect	a	government	that	is	constituted	in	accordance	with	separation	of	powers	theory	to
consist	of	three	institutions,	each	of	which	is	assigned	at	least	primary	responsibility	over	one	of	the	three
governmental	 powers.	 This,	 of	 course,	 describes	 the	 government	 of	 the	 United	 States.	 The	 first	 three
articles	 of	 the	 Constitution	 constitute	 the	 three	 branches	 of	 the	 federal	 government.	 Article	 I	 is	 the
legislative	 article.	 It	 begins	 by	 “vest[ing]”	 “[a]ll	 legislative	powers”	granted	by	 the	Constitution	 to	 “a
Congress	 of	 the	 United	 States	 which	 shall	 consist	 of	 a	 Senate	 and	 House	 of	 Representatives”	 (§	 1).
Article	II	is	the	executive	article,	and	it	begins	with	a	similar	Vesting	Clause	that	assigns	“[t]he	executive
Power	…	[to]	a	President	of	the	United	States	of	America”	(§	1,	cl.	1).	The	judicial	article,	Article	III,
follows	the
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same	 track.	 It	 vests	 “[t]he	 judicial	 Power	 of	 the	United	 States	…	 in	 one	 Supreme	Court,	 and	 in	 such
inferior	Courts	as	the	Congress	may	from	time	to	time	ordain	and	establish”	(§	1).	After	naming	each	of
the	principal	institutions	of	the	federal	government,	and	vesting	them	with	their	assigned	power,	the	three
articles	 follow	a	 similar	pattern.	They	delineate	 the	 specific	powers	 that	 each	of	 the	branches	possess
within	 the	 general	 categories	 of	 authority	 that	 have	 been	 vested	 in	 them,	 outline	 the	 basic	 institutional
structure	of	each	branch,	and	finally,	prescribe	the	method	for	selecting	the	members	of	each	branch.

The	first	 three	articles	of	 the	Constitution	provide	not	only	for	 three	distinct	branches	of	 the	federal
government,	but	also	for	three	distinctive	institutions	that	the	framers	specifically	designed	to	handle	their
assigned	powers.	Congress	is	the	framers’	optimal	lawmaker.	It	is	the	largest,	the	most	representative,	and
thus	 the	 most	 democratic	 of	 the	 three	 branches.	 At	 the	 same	 time,	 its	 bicameral	 organization	 tempers
democratic	 responsiveness	 by	 fostering	 deliberation,	 compromise,	 and	 moderation	 in	 the	 legislative
process.	 The	 president	 is	 the	 framers’	 optimal	 CEO.	 Because	 the	 president	 is	 selected	 by	 a	 national
election,	he	or	she	is	accountable	to	all	of	the	people	of	the	United	States	for	administration	of	the	federal
government.	The	framers	reinforced	that	accountability	by	placing	the	executive	power	in	a	unitary	office,
which	discourages	buck-passing	for	decisions	that	go	awry.	They	also	believed	that	a	unitary	executive
would	 foster	 strength,	 energy,	 and	 decisiveness	 in	 the	 execution	 of	 federal	 law	 and	 in	 government
administration.	 Finally,	 an	 unelected,	 life-tenured	 judiciary	 promises	 an	 independent	 and	 principled
exercise	of	the	judicial	power,	which	the	framers	believed	was	necessary	for	protecting	individual	rights
and	for	holding	government	officials	within	the	rule	of	law.

The	 seeming	 simplicity	 of	 the	 framers’	 embrace	 of	 separation	 of	 powers	 in	 the	 government	 of	 the
United	States	 is	 compromised	by	a	profound	constitutional	 silence,	however.	Although	 the	Constitution



embodies	 separation	 of	 powers	 in	 the	 structure	 of	 the	 document	 and	 incorporates	 the	 theory	 in	 the
organization	of	the	government	it	creates,	there	is	no	“Separation	of	Powers	Clause,”	as	such.	Indeed,	the
text	of	the	Constitution	does	not	mention	the	phrase	“separation	of	powers.”	There	is	thus	no	constitutional
provision	 that	 expressly	 requires	 the	 institutions	 of	 government	 to	 conform	 their	 actions	 to	 a	 stated
principle	of	separation	of	powers.	Perhaps	more	importantly,	there	is	no	provision	of	the	Constitution	that
authoritatively	defines	the	understanding	of	separation	of	powers	that	guided	the	framers’	handiwork.	This
is	a	striking	omission	because	such	provisions	were	common	in	the	state	constitutions	of	the	time.	Why	the
silence?
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There	are	 three	possible	explanations.	The	absence	of	an	explicit	 separation	of	powers	norm	 in	 the
Constitution	may	 have	 reflected	 the	 framers’	 skepticism	 that	 “parchment	 barriers”	 requiring	 separated
powers	would	 effectively	 control	 “the	 encroaching	 spirit	 of	 power.”5	 This	 skepticism	was	 fed	 by	 the
experience	in	many	states,	which	had	stated	strict	separation	norms	in	their	constitutions	only	to	violate
them	in	practice.	The	framers’	belief	that	prescribing	a	constitutional	principle	would	have	been	similarly
ineffective	may	have	 led	 them	to	 favor	a	strategy	of	 institutionalizing	separation	of	powers	doctrine	by
writing	it	into	the	nature	and	operations	of	the	three	federal	branches.	But	although	this	explanation	might
account	for	the	framers’	decision	to	embody	the	doctrine	in	their	governmental	design,	it	does	not	justify
their	 failure	 to	 illuminate	 that	design	by	prescribing	a	 separation	principle	 to	govern	 the	actions	of	 the
new	government.

That	failure	might	better	be	explained	by	a	lack	of	confidence	on	the	part	of	the	framers	that	they	could
articulate	 a	 principle	 of	 separated	 powers	 with	 the	 degree	 of	 specificity	 necessary	 to	 serve	 as	 a
constitutional	standard	of	governance.	As	Madison	explained,	“Experience	has	instructed	us	that	no	skill
in	 the	 science	of	government	has	yet	been	able	 to	discriminate	 and	define,	with	 sufficient	 certainty,	 its
three	 great	 provinces—the	 legislative,	 executive,	 and	 judiciary.”6	 This	 modesty	might	 account	 for	 the
peculiarity	of	 the	vesting	clauses	of	 the	first	 three	articles	allocating	the	“legislative,”	“executive,”	and
“judicial”	powers	to	Congress,	the	president,	and	the	courts,	respectively,	without	defining	the	meaning	of
those	terms.

An	 alternative	 account	 of	 the	 framers’	 reticence	 suggests	 that	 a	 lack	 of	 consensus,	 rather	 than	 an
inability	to	articulate	a	separation	principle,	may	have	been	at	work.	The	framers	compromised	many	of
their	 disagreements	 by	 agreeing	 to	 disagree,	 leaving	 the	Constitution	 silent	 on	 the	 contested	 issue,	 and
trusting	in	the	constitutional	operations	of	the	government	they	created	to	address	the	issue	in	due	course.
Although	 there	 was	 consensus	 within	 the	 founding	 generation	 expressing	 allegiance	 to	 the	 “political
maxim”	of	separated	powers,7	there	were	multiple	meanings	of	the	theory	in	competition	at	the	time.	The
principal	disagreement	was	between
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those	who	 adopted	 a	 pure	 theory	 of	 separated	 powers,	 and	 those	who	 blended	 separation	 theory	with
the	related,	but	distinct,	doctrine	of	checks	and	balances.	This	disagreement	ultimately	spilled	over	into
opposition	to	the	Constitution:	a	prominent	theme	of	the	Anti-federalist	attack	was	the	objection	that	the
proposed	government	violated	separation	of	powers	 requirements.	The	 framers	may	have	believed	 that
writing	an	explicit	 separation	principle	 into	 the	document	would	exacerbate	 this	 tension	and	provide	a
focal	point	of	attack	by	the	opponents	of	ratification.



A	pure	theory	of	separated	powers	demands	the	complete	separation	of	government	institutions.	Each
branch	is	confined	strictly	to	the	exercise	of	its	assigned	power.	Separation	purists	believe	that	complete
separation	is	necessary	for	each	branch	to	possess	the	independence	and	power	to	check	the	others,	and
ultimately,	to	prevent	any	one	branch	from	controlling	the	government.8

The	 framers	 rejected	 such	 a	 purist	 approach	 in	 favor	 of	 a	 strategy	 that	 prescribed	 only	 a	 partial
separation	of	powers	among	the	branches	of	the	federal	government.	According	to	Madison,	separation	of
powers	meant	 “no	more”	 than	 that	 “the	whole	 power	of	one	department	 [may	not	be]	 exercised	by	 the
same	hands	which	possess	the	whole	power	of	another	department.”9	The	framers’	separation	theory	thus
allowed	 the	 three	 departments	 to	 have	 “partial	 agency	 in,	 [and	 some]	 control	 over,	 the	 acts	 of	 each
other.”10

The	 partial	 separation	 of	 powers	 embodied	 in	 the	 Constitution	 resulted	 from	 a	 combination	 of
separated	powers	theory	with	the	theory	of	checks	and	balances.	In	a	system	of	checks	and	balances,	each
branch	of	government	is	assigned	some	role	in	the	exercise	of	the	other	branches’	functions.	The	framers
combined	the	theory	of	checks	and	balances	with	separation	theory	because	of	their	belief,	paradoxically,
that	 in	 order	 to	 maintain	 “the	 degree	 of	 separation	 …	 essential	 to	 a	 free	 government,”	 the	 three
departments	must	be	“connected	and	blended	as	to	give	to	each	a	constitutional	control	over	the	others.”11

The	 overarching	 strategy	 of	 interweaving	 checks	 and	 balances	 throughout	 a	 government	 of	 largely
separated	powers	is	manifested
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throughout	 the	Constitution.	 For	 example,	 Congress’s	 lawmaking	 authority	 is	 subject	 to	 the	 president’s
veto	power	(art.	I,	§	7,	cls.	2,	3).	The	president,	as	chief	executive,	has	the	power	to	appoint	the	senior
officials	of	his	or	her	administration,	but	only	with	the	“Advice	and	Consent	of	the	Senate”	(art.	II,	§	2,	cl.
2).	 In	addition,	 those	officials,	as	well	as	 the	president	and	vice	president,	are	subject	 to	 impeachment
and	 removal	 from	office	by	Congress	 (art.	 I,	 §	2,	 cl.	 5;	 id.,	 §	 3,	 cl.	 6;	 art.	 II,	 §	 4).	Even	 the	 tenure	of
federal	judges,	the	most	independent	of	government	actors,	depends	on	decisions	by	the	other	branches	of
government.	Judges	are	appointed	by	the	president	with	Senate	approval	(art.	II,	§	2,	cl.	2)	and	are	subject
to	impeachment	and	removal	by	Congress	(art.	II,	§	4).	The	judiciary,	for	its	part,	holds	the	trump	card	of
judicial	review,	empowering	federal	judges	to	set	aside	the	actions	of	the	other	branches	for	infidelity	to
the	 Constitution	 or	 other	 governing	 laws.12	 These	 and	 other	 combinations	 of	 power-separation	 and
power-sharing	 arrangements	 in	 the	 day-to-day	 operations	 of	 the	 federal	 government	 create	 an	 intricate
web	of	institutional	relationships	that,	 the	framers	hoped,	would	prevent	any	of	the	three	branches	from
emerging	as	a	tyrant.

The	disagreement	within	the	founding	generation	between	those	who	insisted	on	a	pure	separation	of
powers	and	those	who	believed	it	necessary	to	dilute	institutional	separation	in	the	interest	of	enhancing
checks	and	balances	remains	vigorous	today.	It	takes	the	form	of	the	equally	intense	debate	among	judges
and	legal	scholars	over	the	relative	merits	of	formal	and	functional	approaches	to	separation	of	powers
issues.	The	typical	formal	approach	deduces	from	the	three	vesting	clauses	a	constitutional	acceptance	of
a	pure	version	of	separated	powers	theory.	While	separation	formalists	concede	that	the	Constitution	did
not	 “hermetic[ally]”	 seal	 the	 three	 branches	 of	 the	 federal	 government	 from	 each	 other,13	 they	 resist
deviations	 from	 the	model	of	pure	 separation	 that	 are	not	 explicitly	 authorized	by	 the	 text.14	 Formalist
judges	 favor	 a	 categorical	 analysis	 that	 inquires	 whether	 a	 branch’s	 actions	 are	 within	 the	 scope	 of



authority	vested	in	it	by	the	Constitution.15
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The	linkage	between	separation	formalism	and	separation	purism	is	apparent	in	the	Supreme	Court’s
classic	 statement	 of	 the	 formal	 approach	 to	 separation	 of	 powers	 in	 Immigration	 and	 Naturalization
Service	v.	Chadha,16	which	ruled	legislative	vetoes	unconstitutional	(see	§	2.3(b)).	In	his	opinion	for	the
Court,	Chief	Justice	Warren	E.	Burger	wrote:

The	Constitution	sought	 to	divide	 the	delegated	powers	of	 the	new	federal	government	 into	 three
defined	 categories,	 legislative,	 executive	 and	 judicial,	 to	 assure,	 as	 nearly	 as	possible,	 that	 each
Branch	of	 government	would	 confine	 itself	 to	 its	 assigned	 responsibility.	The	 hydraulic	 pressure
inherent	 within	 each	 of	 the	 separate	 Branches	 to	 exceed	 the	 outer	 limits	 of	 its	 power,	 even	 to
accomplish	desirable	objectives,	must	be	resisted.17

The	Chief	Justice,	like	other	separation	formalists,	believed	that	the	courts	are	constitutionally	obligated
to	resist	any	such	overreaching	by	the	political	branches.

Separation	functionalists	 reject	 the	 ideal	of	pure	separation	as	 fundamentally	mistaken,	claiming	 that
balanced	 governance	 requires	more	 blending	 of	 the	 three	 governmental	 powers	 than	 formalists	 would
allow.	 The	 linkage	 between	 separation	 functionalism	 and	 the	 rejection	 of	 separation	 purism	 comes
through	clearly	in	Justice	Robert	H.	Jackson’s	classic	statement	in	the	Steel	Seizure	case:

The	 actual	 art	 of	 governing	 under	 our	 Constitution	 does	 not	 and	 cannot	 conform	 to	 judicial
definitions	of	 the	power	of	any	of	 its	branches	based	on	 isolated	clauses	or	even	single	Articles
torn	 from	 context.	 While	 the	 Constitution	 diffuses	 power	 the	 better	 to	 secure	 liberty,	 it	 also
contemplates	 that	 practice	 will	 integrate	 the	 dispersed	 powers	 into	 a	 workable	 government.	 It
enjoins	upon	its	branches	separateness	but	interdependence,	autonomy	but	reciprocity.18

As	 Justice	 Jackson’s	 statement	 illustrates,	 separation	 functionalists	 tend	 to	 emphasize	 the	 necessary
coordination	of	the	branches,	rather	than	their	independence.

Separation	functionalists	champion	a	“pragmatic,	flexible	approach”	to	separation	of	powers	issues,19
in	opposition	to	the
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categorical	 analysis	 favored	 by	 separation	 formalists.20	 For	 a	 functionalist,	 the	 determination	 that	 a
government	 actor	 has	 strayed	 beyond	 a	 constitutionally	 fixed	 sphere	 of	 authority	 raises	 rather	 than
resolves	a	separation	of	powers	issue.	The	crucial	inquiry	is	whether	the	action	has	disrupted	the	“proper
balance”	of	powers	among	the	branches.21	Functionalist	judges	are	especially	on	guard	against	efforts	by
one	branch	to	“aggrandize”	its	power	at	the	expense	of	the	others,22	as	well	as	against	a	branch’s	actions
that	“encroach”	on	the	authority	of	another	branch.23	Separation	functionalists	typically	seek	to	preserve	a
properly	 balanced	 government	 by	 balancing	 the	 relevant	 interests,	 asking	 first	whether	 one	 branch	 has
prevented	 another	 branch	 from	 “accomplishing	 its	 constitutionally	 assigned	 functions.”24	 If	 so,	 the
functionalist	asks	the	decisive	question,	“whether	that	impact	is	justified	by	an	overriding	need	to	promote
objectives	 within	 [the]	 constitutional	 authority”	 of	 the	 acting	 branch.25	 Deploying	 such	 a	 balancing
analysis,	 functionalist	 courts	 typically	 uphold	 “statutory	 provisions	 that	 to	 some	 degree	 commingle	 the
functions	of	the	Branches,	but	that	pose	no	danger	of	either	aggrandizement	or	encroachment.”26



The	 battle	 between	 separation	 formalists	 and	 separation	 functionalists	 has	 yet	 to	 produce	 a	 clear
winner.27	 The	 Supreme	 Court	 decisions	 that	 have	 shaped	 the	 separation	 of	 powers	 element	 of
administrative	 law	 sometimes	 have	 reflected	 a	 formalistic	 approach,28	 and	 at	 other	 times	 a	 functional
approach.29	Notwithstanding	this	ongoing	debate,	or	perhaps	because	of	it,	the	Constitution’s	separation
of	powers	might	best	be	understood	neither	 as	 a	definitional	 allocation	of	 authority	nor	 as	 a	balancing
scale,	 but	 rather,	 at	 least	 with	 respect	 to	 domestic	 affairs,	 as	 a	 constitutionally	 prescribed	 process	 of
decision-making	by	which	the
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government	as	a	whole	may	legitimately	take	action	that	affects	individual	rights.	(See	Figure	2–1.)

Figure	2–1:	The	Seperation	of	Power	Process

This	process-based	conception	of	the	separation	of	powers	prescribes	a	strong	constitutional	default	rule
permitting	the	government	to	alter	individual	rights	only	through	a	three-stage	process	of	decision-making
whereby	(1)	Congress	enacts	a	law	that	authorizes	(2)	an	executive	official	to	take	an	action,	(3)	subject
to	 judicial	 review.30	 This	 process-based	 orientation	makes	 vivid	 the	 essential	 connection	 between	 the
separation	of	powers	and	the	rule	of	law,	under	which	the	government	may	affect	individual	rights	only
pursuant	to	acts	of	Congress	and	in	accordance	with	the	Constitution.

The	 crucial	 feature	 of	 the	 separation	 of	 powers	 process	 is	 that	 each	 government	 actor	 lacks	 the
authority	 to	 alter	 individual	 rights	 unilaterally,	 and	 thus,	 is	 blocked	 by	 the	 ordinary	 operation	 of
government	 from	 acquiring	 tyrannical	 power,	 as	Madison	 understood	 it.	Accordingly,	Congress	 cannot
administer	the	laws	it	enacts.	The	executive	must	trace	the	authority	for	its	administration	back	to	an	act	of
Congress.	And	only	at	the	request	of	an	injured	party,	courts	ensure	that	each	branch	has	acted	lawfully
and	within	constitutional	bounds.	Ultimately,	then,	the	government	alters	individual	rights	authoritatively,
and	 legitimately,	 only	 as	 a	 whole,	 and	 only	 with	 the	 alignment	 of	 each	 of	 the	 three	 branches	 of	 the
government	performing	its	constitutionally	prescribed	role.
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§	2.2					An	Introduction	to	the	Place	of	Administrative	Agencies	in	the	Separation
of	Powers
Administrative	agencies	pose	a	double-barrel	challenge	 to	 the	constitutional	assumption	 that	each	of

three	distinct	branches	would	handle	one,	and	only	one,	of	 the	 three	powers	of	 the	federal	government.
First,	 administrative	 agencies	 appear	 to	 embody	 the	 evil	 of	 tyranny	 that	 separation	 of	 powers	 was
designed	to	avoid.	Agencies	typically	have	authority	to	make	legally	binding	rules	(which	resembles	the



legislative	 power	 of	 Congress),	 to	 enforce	 statutes	 and	 administer	 programs	 (which	 is	 executive	 in
nature),	 and	 to	 adjudicate	disputes	 (which	 resembles	 the	 judicial	power	of	 the	 federal	 courts).	On	 this
description,	 do	 not	 agencies	 fit	Madison’s	 definition	 of	 tyranny	 as	 “[t]he	 accumulation	 of	 all	 powers,
legislative,	 executive,	 and	 judiciary,	 in	 the	 same	 hands?”31	 The	 combination	 of	 the	 three	 powers	 of
government	in	administrative	agencies	poses	a	second,	related	problem.	If	each	of	the	three	branches	of
government	 is	 authorized	 to	handle	only	one	of	 the	 three	powers,	 can	 these	multi-powered	agencies	 fit
within	any	one	branch?	Justice	Robert	H.	Jackson	became	so	flustered	by	this	problem	that	he	memorably
described	 agencies	 as	 constitutional	 abominations	 that	 occupied	 “a	 veritable	 fourth	 branch	 of	 the
Government	[that]	…	deranged	our	three-branch	legal	theories	much	as	the	concept	of	a	fourth	dimension
unsettles	our	three-dimensional	thinking.”32

The	challenges	agencies	pose	 to	separation	of	powers	 theory	are	real,	and	they	caused	considerable
controversy	and	confusion	during	 the	early	development	of	 the	administrative	 state.	Some	defenders	of
administrative	 government	 during	 the	 New	 Deal	 brazenly	 argued	 that	 separation	 of	 powers	 was	 an
eighteenth-century	anachronism	that	was	not	up	to	the	task	of	organizing	modern	governments.	These	New
Dealers	claimed	that	“the	administrative	process	[had	sprung]	from	the	inadequacy	of	a	simple	tripartite
form	of	government	to	deal	with	modern	problems.”33	This	“defense”	conceded	the	unconstitutionality	of
the	administrative	state	instead	of	defending	its	legitimacy.

The	 best	 (yet	 not	 completely	 satisfying)	 response	 to	 the	 challenges	 that	 agencies	 pose	 to	 the
constitutional	requirement	of	separated	powers	lies	in	the	so-called	traditional	model	of
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administrative	 law	 (see	 §	 1.4).	 The	 traditional	 model	 begins	 with	 Congress	 passing	 an	 organic	 (or
enabling)	act	that	creates	administrative	agencies	and	gives	them	their	authority.	Agencies	only	have	the
powers	given	them	by	statute.	If	 they	exceed	those	powers,	courts	invalidate	their	actions	upon	judicial
review.	Viewed	through	the	 lens	of	 the	 traditional	model,	 it	can	be	seen	 that	even	when	agency	actions
“resemble”34	 lawmaking	 (i.e.,	 rulemaking)	 or	 judicial	 decisions	 (i.e.,	 adjudication),	 they	 always	 are
taken	 in	 administration	 of	 statutory	 authority,	 and	 thus	 are	 executive	 in	 nature.35	 And	 because
administrative	agencies	can	be	said	to	exercise	only	the	executive	power,	they	can	be	situated	within	the
executive	branch.36	(See	Figure	2–2.)

Figure	2–2:	Pleace	of	Administrative	Agencies	in	Separation	of	Powers

As	 Justice	 Stephen	 G.	 Breyer	 observed,	 “This	 constitutional	 understanding	 explains	 why	 both
commentators	and	courts	have	often	attached	the	prefix	‘quasi’	to	descriptions	of	an	agency’s	rulemaking



or	 adjudicative	 functions.…	 The	 terms	 ‘quasi	 legislative’	 and	 ‘quasi	 adjudicative’	 indicate	 that	 the
agency	uses	legislative	like	or	court	like	procedures	but	that	it	 is	not,	constitutionally	speaking,	either	a
legislature	or	a	court.”37
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The	 traditional	 model	 also	 offers	 a	 measure	 of	 comfort	 to	 those	 who	 are	 concerned	 that	 the
concentration	of	authority	in	administrative	agencies	is	incompatible	with	the	framers’	acceptance	of	the
doctrine	 of	 checks	 and	 balances.	 Even	 though	 agencies	 appear	 to	 concentrate	 all	 of	 the	 powers	 of
government	within	their	corridors,	 the	traditional	model	reveals	 that	 they	are	far	from	the	governmental
tyrant	that	Madison	had	feared.	The	key	insight	here	is	that	agencies	act	under	the	supervisory	authority	of
each	 of	 the	 three	 principal	 constitutional	 institutions.38	 At	 the	 outset,	 Congress	 retains	 the	 legislative
power	to	define	the	scope	of	agency	authority	by	statute.	When	agencies	exercise	their	statutory	authority,
they	 do	 so	 subject	 to	 the	 overriding	 power	 of	 the	 president	 to	 “take	 Care	 that	 the	 Laws	 be	 faithfully
executed”	 (Art.	 II,	 §	 3).	 And	 finally,	 the	 courts	 exercise	 their	 power	 of	 judicial	 review	 to	 ensure	 the
lawfulness	of	agency	action.

The	 traditional	 model	 of	 administrative	 law	 thus	 helps	 to	 legitimate	 agency	 authority	 under	 the
Constitution	 by	 aligning	 the	 administrative	 process	 with	 the	 process	 of	 governmental	 decision-making
prescribed	by	the	separation	of	powers:	Congress	enacts	a	law	authorizing	executive	action	that	is	subject
to	 judicial	review.	But	 this	alignment,	as	 is	often	 the	case	with	 the	American	Constitution,	 is	a	double-
edged	sword.	While	it	provides	constitutional	legitimacy	for	the	exercise	of	administrative	power,	it	also
imposes	 constitutional	 limits	 on	 the	 role	 that	 each	 governmental	 actor—Congress,	 the	 president,	 the
courts,	and	the	agencies	themselves—can	play	in	the	administrative	process.

§	2.3					Administrative	Agencies	and	Congress
Congress	 plays	 an	 instrumental	 role	 in	 the	 administrative	 process,	 but	 the	 separation	 of	 powers

restricts	 its	 participation	 to	 activities	 that	 are	 consistent	 with	 its	 constitutional	 status	 as	 national
lawmaker.	 Legislators	 engage	 in	 the	 administrative	 process	 in	 two	 basic	 ways.	 First,	 they	 launch	 the
administrative	 process	 by	 creating	 agencies,	 by	 defining	 the	 scope	 of	 agency	 authority,	 and	 by	 funding
agency	activities.	Congress	performs	each	of	these	tasks	by	enacting	statutes.	Congress	also	provides	an
oversight	function,	with	the	aim	of	ensuring	that	agencies	exercise	their	authority	and	spend	their	money	in
a	manner	that	is	consistent	with	evolving	legislative	policy	goals.
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The	constitutional	status	of	Congress	as	national	lawmaker	also	prescribes	the	limits	of	the	legislative
role	 in	 the	 administrative	 process.	 At	 the	 outset,	 Congress	 must	 ensure	 that	 enabling	 acts	 creating
administrative	agencies	and	authorizing	them	to	act	do	not	delegate	its	legislative	power.	And	later,	when
overseeing	agency	action,	Congress	must	take	care	not	to	venture	beyond	its	legislative	role	by	attempting
to	 execute	 the	 enabling	 acts	 they	 have	 passed.	 In	 other	 words,	 the	 separation	 of	 powers	 requires	 that
legislators	avoid	the	extremes	of	either	ceding	or	exceeding	their	role	as	the	nation’s	lawmakers.

(a)				The	Nondelegation	Doctrine
The	nondelegation	principle	states	the	formal	proposition	that	Congress	cannot	delegate	its	legislative

power	to	any	other	institution.39	Paraphrasing	John	Locke,	whose	writings	deeply	influenced	the	founding



generation,	 the	 nondelegation	 principle	 limits	 Congress	 to	making	 laws,	 rather	 than	 lawmakers.40	 The
nondelegation	 principle	 is	 rooted	 to	 some	 degree	 in	 the	 “well-known	maxim”	 of	 the	 common	 law	 of
agency,	delegata	potestas	non	potest	delegari	(a	delegated	power	cannot	be	delegated),41	but	in	recent
years,	 the	 Supreme	Court	 has	 stressed	 the	 Lockean	 linkage	 between	 the	 prohibition	 against	 legislative
delegations	and	separation	of	powers.42

Although	 the	 Constitution	 does	 not	 explicitly	 bar	 Congress	 from	 ceding	 its	 legislative	 power,	 the
nondelegation	 principle	 finds	 textual	 support	 in	 the	 Vesting	 Clause	 of	 Article	 I,	 which	 vests	 “[a]ll
legislative	Powers	[granted	in	the	Constitution]	…	in	…	Congress”	(§	1	(emphasis	added)).	Read	through
the	lens	of	the	principle	of	popular	sovereignty,	the	Vesting	Clause	of	Article	I	constitutes	a	delegation	of
the	entire	legislative	power	of	the	federal	government	by	“the	people	of	the	United	States”	(U.S.	CONST.,
preamble)	 to	 Congress,	 and	 for	 that	 reason,	 Congress	 is	 powerless	 to	 abdicate	 its	 lawmaking
responsibility	by	delegating	it	to	others.43	John	Locke	anticipated	this	fundamental	principle	of	American
constitutionalism	in	his	Second	Treatise	of	Government:

The	 People	 alone	 can	 appoint	 the	 Form	 of	 the	 Commonwealth,	 which	 is	 by	 Constituting	 the
Legislative,	and	appointing	in	whose	hands	that	shall	be.	And	when
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the	People	have	said,	We	will	submit	to	rules,	and	be	govern’d	by	Laws	made	by	such	Men,	and	in
such	 Forms,	 no	Body	 else	 can	 say	 other	Men	 shall	make	Laws	 for	 them;	 nor	 can	 the	 people	 be
bound	by	any	Laws	but	such	as	Enacted	by	those,	whom	they	have	Chosen,	and	Authorized	to	make
Laws	for	them.44

The	 nondelegation	 principle	 also	 reinforces	 the	 constitutional	 commitment	 to	 representative
democracy.	 Congress	 possesses	 the	 lawmaking	 power	 because	 it	 is	 the	 most	 democratic	 of	 the	 three
branches	of	government.	It	thus	would	subvert	the	political	accountability	hardwired	into	the	legislative
process	 for	 Congress	 to	 farm	 out	 its	 lawmaking	 authority	 to	 institutions	 that	 are	 less	 democratic,	 and
therefore	less	accountable,	in	their	decision-making.45

Although	 some	 have	 questioned	 the	 constitutional	 pedigree	 of	 the	 nondelegation	 principle,46	 the
Supreme	Court	has	steadily	maintained	the	essential	position	of	the	nondelegation	principle,	that	Congress
cannot	delegate	 its	 legislate	power.	The	enduring	doctrinal	difficulty	associated	with	 the	nondelegation
principle	 has	 been	 defining	 what	 it	 means	 for	 Congress	 to	 delegate	 its	 legislative	 power.	 The
nondelegation	principle	has	always	appeared	puzzling	in	 light	of	 the	day-to-day	practice	of	government
administration.	 Beginning	 with	 its	 very	 first	 session,	 when	 Congress	 gave	 officials	 in	 the	 brand	 new
Treasury	Department	 the	power	 to	“estimate	 the	duties	payable”	on	 imports,47	as	well	as	 to	adjudicate
claims	for	veterans’	pensions	for	“invalids	who	were	wounded	and	disabled	during	 the	[Revolutionary
War],”48	Congress,	 drawing	 on	 its	 necessary	 and	 proper	 power,	 has	 vested	 government	 administrators
with	 considerable	discretion	 to	 take	 actions	with	 the	 force	of	 law.	 In	 the	modern	 era,	 the	 challenge	of
squaring	the	nondelegation	principle	with	the	reality	of	agency	power	has	become	all	the	more	acute,	not
only	because	of	 the	growth	of	 the	administrative	state,	but	also	because	of	 the	 increased	use	of	agency
rulemaking,	which	produces	the	functional	equivalent	of	laws.49
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Chief	Justice	John	Marshall,	characteristically,	spotted	the	separation	of	powers	puzzle	that	Congress
creates	when	it	enacts	a	law	that	vests	government	administrators	with	discretion	to	act	with	the	force	of
law.	Marshall	wrote,	“The	difference	between	the	departments	undoubtedly	is,	that	the	legislature	makes,
the	 executive	 executes,	 and	 the	 judiciary	 construes	 the	 law;	 but	 the	 maker	 of	 the	 law	 may	 commit
something	to	the	discretion	of	the	other	departments,	and	the	precise	boundary	of	this	power	is	a	subject
of	delicate	and	difficult	inquiry,	into	which	a	Court	will	not	enter	unnecessarily.”50	Marshall’s	tentative
statement	 charted	 the	 future	 direction	 of	 the	 nondelegation	 doctrine.	 The	 basic	 judicial	 strategy	 for
squaring	the	nondelegation	principle	with	the	pervasive	exercise	of	administrative	discretion	in	American
government	 has	 been	 to	 stake	 out	 a	 position	 somewhere	 between	 the	 extremes	 of	 holding	 either	 that
Congress	must	make	 all	 decisions	 that	 entail	 policy	 discretion	 or	 that	Congress	may	 delegate	 all	 such
policy	 decisions	 to	 other	 institutions.	 For	 the	most	 part,	 the	 Court	 has	 followed	Marshall’s	 advice	 in
giving	Congress	wide	berth	in	deciding	which	policy	decisions	to	make	and	which	to	pass	on	to	others.

The	Early	Nondelegation	Doctrine.	 Chief	 Justice	Marshall’s	 cautionary	 statement	 that	 the	 justices
would	not	“enter	unnecessarily”	into	Congress’s	prerogative	to	“commit	something	to	the	discretion	of	the
other	 departments”	 set	 the	 tone	 for	 the	 early	 development	 of	 the	 nondelegation	 doctrine.	 Marshall’s
suggested	 approach	 to	 fashioning	 a	 nondelegation	 doctrine	 was	 only	 partially	 successful,	 however.	 In
Wayman	v.	Southard,51	Marshall	 experimented	with	 an	 approach	 that	would	have	prohibited	Congress
from	 delegating	 “important	 subjects”	 that	 are	 “strictly	 and	 exclusively	 legislative.”	 With	 respect	 to
legislative	 subjects	 that	 are	 of	 “less	 interest,”	 Congress	 would	 have	 been	 free	 to	 make	 “general
provision”	and	then	entrust	to	others	the	power	“to	fill	up	the	details.”52	Chief	Justice	Marshall	offered	no
examples	of	the	Article	I	powers	that	he	believed	could	and	could	not	be	delegated.	His
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reticence	is	understandable,	for	as	the	Court	has	noted	in	a	different	context,	it	is	difficult	to	envision	a
“principled	 basis”	 upon	 which	 to	 create	 such	 a	 hierarchy	 of	 constitutional	 provisions.53	 It	 is	 hardly
surprising,	 then,	 that	 the	 modern	 Supreme	 Court	 has	 rebuffed	 efforts	 to	 raise	 special	 constitutional
barriers	to	the	delegation	of	certain	of	Congress’s	legislative	powers.54

The	Marshall	Court’s	acceptance	in	Wayman	of	the	lawmakers’	prerogative	to	charge	others	with	the
task	 of	 fleshing	 out	 “general”	 statutory	 provisions	 did	 gain	 a	 foothold	 in	 constitutional	 jurisprudence,
however.	 The	 early	 Court’s	 essential	 position	 was	 that	 Congress	 could	 “commit	 something	 to	 the
discretion”	of	 executive	officers	 as	 long	as	 the	 lawmakers	 fulfilled	 their	 legislative	duty	by	enacting	a
statute	 that	provided	 sufficient	policy	direction	 to	 those	officers.	Although	 the	 justices	manifested	 their
acceptance	 of	 such	 congressional	 delegations	 as	 early	 as	 1813,55	 they	 did	 not	 lay	 the	 doctrinal
groundwork	for	their	permissiveness	until	the	final	decade	of	the	nineteenth	century.

In	Field	v.	Clark,56	the	Court	upheld	an	enabling	act	that	authorized	the	president	to	suspend	the	duty-
free	 status	 of	 specified	 articles	 if	 the	 president	 found	 that	 the	 exporting	 nation	 imposed	 “reciprocally
unequal	and	unreasonable”	import	restrictions	on	American	goods.	Adopting	a	decidedly	functional	and
“practical	construction	of	the	constitution,”	the	justices	found	that	the	statute	did	not,	“in	any	real	sense,
invest	the	president	with	the	power	of	legislation.”	The	Court	was	content	that	Congress	had	exercised	the
legislative	 power	 by	 establishing	 the	 duty-free	 status	 of	 the	 articles,	 by	 authorizing	 the	 president	 to
suspend	that	status	“upon	a	named	contingency,”	and	by	specifying	the	duties	to	be	charged	on	the	articles
that	the	president	suspended.	As	the	Field	Court	saw	it,	the	president’s	suspension	power	was	executive
rather	 than	legislative	in	nature	because	it	“related	only	to	the	enforcement	of	 the	policy	established	by



congress.”	When	the	president	suspended	the	duty-free	status	of	imported	articles,	he	did	so	as	“the	mere
agent	of	the	law-making	department	to	ascertain	and	declare	the	event	upon	which	its	expressed	will	was
to	take	effect.”	The	Court	in	Field	recognized	that	the	president	enjoyed	“large	discretion”	in	determining
whether	any	particular	nation	had	imposed
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“reciprocally	unequal	and	unreasonable”	import	restrictions	on	American	products.57

Not	long	after	deciding	Field,	the	Court	upheld	the	power	of	Congress	to	give	administrative	agencies
the	discretionary	authority	 to	 issue	 rules	with	 the	 force	of	 law.	This	 is	a	significant	step	beyond	Field,
where	the	enabling	act	had	simply	created	presidential	discretion,	“upon	a	named	contingency,”	to	replace
one	 statutory	 provision	 (duty-free	 status)	 with	 another	 (a	 specified	 duty).	 The	 Court	 took	 this	 step	 in
Buttfield	v.	Stranahan.58	The	 justices	 in	Buttfield	upheld	 the	Tea	 Inspection	Act,	which	authorized	 the
Secretary	of	the	Treasury	to	“establish	uniform	standards	of	purity,	quality,	and	fitness	for	consumption	of
all	kinds	of	teas	imported	into	the	United	States.”	The	Act	made	it	illegal	to	import	tea	that	did	not	meet
the	Secretary’s	 standards.	The	challengers	claimed	 that	 the	Act	unconstitutionally	delegated	Congress’s
“legislative	 power”	 by	 committing	 “the	 determination	 of	what	 teas	may	be	 imported”	 to	 the	 “arbitrary
discretion”	of	the	Secretary.	The	justices	read	the	Act	as	“express[ing]	the	purpose	to	exclude	the	lowest
grades	 of	 tea.”	 They	 therefore	 were	 satisfied	 that	 Congress	 had	 set	 the	 “primary	 standard”	 and	 had
charged	 the	Secretary	with	“the	mere	executive	duty	 to	effectuate	 the	 legislative	policy	declared	 in	 the
statute.”	The	Court	thus	found	the	Tea	Act	to	be	“within	the	principle	of	[Field],”	explaining,	“Congress
legislated	on	the	subject	as	far	as	was	reasonably	practicable,	and	from	the	necessities	of	the	case	was
compelled	to	leave	to	executive	officials	the	duty	of	bringing	about	the	result	pointed	out	by	the	statute.	To
deny	 the	 power	 of	Congress	 to	 delegate	 such	 a	 duty	would,	 in	 effect,	 amount	 but	 to	 declaring	 that	 the
plenary	power	vested	in	Congress	to	regulate	foreign	commerce	could	not	be	efficaciously	exerted.”59

The	Court	reinforced	Buttfield	in	United	States	v.	Grimaud,	upholding	a	more	expansive	enabling	act
that	authorized	the	Secretary	of	Agriculture	generally	to	issue	rules	“for	the	protection	against	destruction
by	 fire	 and	 depredations	 upon	…	 public	 forests	 and	 forest	 reservations.”60	 The	 Act,	 moreover,	 made
violation	of	 the	Secretary’s	 regulations	a	 federal	 crime.	 Invoking	Field’s	 “practical	 construction	of	 the
constitution,”	 the	 Court	 began	 with	 the	 recognition	 that	 it	 was	 “impracticable”	 for	 Congress	 itself	 to
regulate	the	numerous	uses	that	might	be	made	of	the	many	national	forests,	which	varied	in	their	features
and	thus	posed	differing	managerial	challenges.	With	that	functional	orientation,
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the	 justices	manifested	 little	 difficulty	 in	 aligning	 Congress’s	 grant	 of	 broad	 discretionary	 authority	 to
the	Agriculture	Secretary	with	the	delegations	they	had	upheld	in	Field	and	Buttfield:

[I]n	authorizing	 the	Secretary	of	Agriculture	 to	meet	…	 local	conditions	 [in	 the	national	 forests],
Congress	was	merely	conferring	administrative	functions	upon	an	agent,	and	not	delegating	to	him
legislative	 power.…	 From	 the	 beginning	 of	 the	 government,	 various	 acts	 have	 been	 passed
conferring	 upon	 executive	 officers	 power	 to	 make	 rules	 and	 regulations—not	 [only]	 for	 the
government	of	their	departments,	but	[also]	for	administering	the	laws	which	did	govern.	None	of
these	statutes	could	confer	legislative	power.…	[W]hen	Congress	had	legislated	and	indicated	its
will,	 it	 could	give	 to	 those	who	were	 to	act	under	 such	general	provisions	“power	 to	 fill	up	 the



details”	by	the	establishment	of	administrative	rules	and	regulations,	the	violation	of	which	could
be	 punished	 by	 fine	 or	 imprisonment	 fixed	 by	 Congress,	 or	 by	 penalties	 fixed	 by	 Congress,	 or
measured	by	the	injury	done.61

Grimaud,	along	with	Field	and	Buttfield,	demonstrate	the	latent	potency	of	Chief	Justice	Marshall’s	early
conception	of	the	congressional	prerogative	to	authorize	administrators	“to	fill	up	the	details”	of	“general
[statutory]	 provision[s],”	 especially	when	 shorn	 of	 the	 caveat	 that	 such	 a	 prerogative	 existed	 only	 for
legislative	subjects	of	“less	interest.”62

This	 early	 judicial	 understanding	 of	 the	 nondelegation	 principle	 crystallized	 into	 constitutional
doctrine	on	the	eve	of	the	Stock	Market	Crash	of	1929.	In	J.W.	Hampton,	Jr.,	&	Co.	v.	United	States,63
the	justices	upheld	a	tariff	law	that	gave	the	president	broader	discretion	than	had	the	statute	at	issue	in
Field.	 The	 enabling	 act	 before	 the	Court	 in	 J.W.	Hampton	 authorized	 the	 president	 to	 “increase[	 ]	 or
decrease[	 ]	…	 any	 rate	 of	 duty”	 that	 Congress	 had	 provided	 in	 the	 act	 as	 “necessary	 to	 equalize	…
differences	in	[the]	costs	of	production”	between	the	United	States	and	the	exporting	nation.	Once	again
echoing	Field’s	endorsement	of	a	“practical	construction	of	the	constitution”	in	evaluating	congressional
delegations,	 the	Court	 in	J.W.	Hampton	 observed,	 “In	 determining	what	 [Congress]	may	 do	 in	 seeking
assistance	 from	 another	 branch,	 the	 extent	 and	 character	 of	 that	 assistance	must	 be	 fixed	 according	 to
common	sense	and	the	inherent	necessities	of	the	governmental	co-ordination.”	The	Court	continued,	“The
field	of
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Congress	 involves	 all	 and	 many	 varieties	 of	 legislative	 action,	 and	 Congress	 has	 found	 it	 frequently
necessary	 to	 use	 officers	 of	 the	 Executive	 Branch,	 within	 defined	 limits,	 to	 secure	 the	 exact	 effect
intended	 by	 its	 acts	 of	 legislation,	 by	 vesting	 discretion	 in	 such	 officers	 to	 make	 public	 regulations
interpreting	 a	 statute	 and	 directing	 the	 details	 of	 its	 execution,	 even	 to	 the	 extent	 of	 providing	 for
penalizing	a	breach	of	such	regulations.”64

The	 justices	 in	 J.W.	Hampton	 finally	 prescribed	 a	 constitutional	 test	 to	 enforce	 the	 nondelegation
principle,	 a	 test	 that	 has	 since	become	authoritative:	 “If	Congress	 shall	 lay	down	by	 legislative	 act	 an
intelligible	 principle	 to	 which	 the	 person	 or	 body	 authorized	 to	 [act]	 is	 directed	 to	 conform,	 such
legislative	action	 is	not	a	 forbidden	delegation	of	 legislative	power.”	 In	 the	J.W.	Hampton	 framework,
Congress	 exercises	 the	 legislative	 power	 by	 enacting	 a	 statute	 with	 an	 “intelligible	 principle.”	 The
“person	 or	 body”	 that	 exercises	 discretion	 pursuant	 to	 such	 a	 principle	 acts	 not	 as	 a	 legislator,	 but
“merely	in	execution”	of	an	act	of	Congress.65

In	 these	 early	 cases,	 the	 Supreme	 Court	 acknowledged	 the	 formal	 nondelegation	 principle	 (i.e.,
Congress	 cannot	 delegate	 its	 legislative	power)	 even	 as	 it	 devised	 a	 functional	 nondelegation	doctrine
that	readily	legitimated	congressional	conferrals	of	broad	discretionary	authority	to	the	president	and	to
federal	 agencies	 to	 issue	 rules	with	 the	 force	 of	 law.	Although	 their	 written	 opinions	 suggest	 that	 the
justices	took	nondelegation	claims	seriously,	they	did	not	invalidate	a	single	enabling	act	on	that	ground.
This	pattern	abruptly	changed,	however,	in	the	wake	of	the	Great	Depression	that	followed	on	the	heels	of
J.W.	Hampton’s	apparent,	and	apparently	permissive,	settlement	of	the	nondelegation	doctrine.

The	 New	 Deal	 Cases.	 Within	 the	 first	 five	 months	 of	 1935,	 the	 Supreme	 Court	 invalidated	 two
statutory	grants	of	 administrative	authority	on	nondelegation	grounds.66	Both	 of	 these	 delegations	were
“emergency”	provisions	of	Title	I	of	the	National
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Industrial	Recovery	Act	of	1933	(“NIRA”),67	which	was	the	centerpiece	of	 the	New	Deal	program	“to
halt	the	downward	spiral	of	the	depression	and	reinvigorate	the	national	economy.”68	 (See	§	1.5(c).)	In
the	light	of	the	100-year	history	of	judicial	acceptance	of	legislative	delegations,	these	decisions	of	1935
stand	out	in	sharp	relief.	What	makes	them	truly	remarkable,	however,	is	that	the	Court	thereafter	returned
to	its	old	pattern	of	rejecting	nondelegation	challenges	to	congressional	grants	of	administrative	authority.

The	pressing	question	arising	from	the	NIRA	decisions	of	1935	is,	why	are	they	the	only	two	instances
in	 which	 the	 Supreme	 Court	 has	 found	 a	 violation	 of	 the	 nondelegation	 principle?	 Did	 the	 decisions
rectify	 a	 congressional	mistake,	 that	 is,	 did	 Congress	 fail	 to	 include	 an	 “intelligible	 principle”	 in	 the
NIRA	 to	 guide	 administrative	 discretion,	 as	 J.W.	Hampton	 required?	Or	 did	 they	 represent	 a	 judicial
mistake,	 that	 is,	 did	 the	 justices	 overstep	 their	 authority	 by	 “enter[ing]	 unnecessarily”	 into	Congress’s
prerogative	 to	 “commit	 something	 to	 the	 discretion	 of	 the	 other	 departments,”	 against	 Chief	 Justice
Marshall’s	 admonition?69	 The	 two	 NIRA	 decisions	 are	 aberrational,	 but	 they	 are	 worthy	 of	 careful
attention	for	the	same	reason	that	airline	accidents	are	closely	studied:	understanding	what	went	wrong	in
these	cases	enriches	one’s	understanding	of	the	proper	operation	of	the	nondelegation	doctrine.

The	 first	 section	 of	 the	 NIRA	 declared	 a	 “national	 emergency	 of	 widespread	 unemployment	 and
disorganization	of	industry.”	Section	1	also	delineated	Congress’s	long	list	of	policy	objectives	in	passing
the	Act.	 These	 objectives	were	 (1)	 to	 “remove	 obstructions	 to	 the	 free	 flow	 of	 interstate	 and	 foreign
commerce,”	 (2)	 to	 promote	 the	 “organization	 of	 industry	 for	 the	 purpose	 of	 cooperative	 action	 among
trade	 groups,”	 (3)	 to	 promote	 “united	 action	 of	 labor	 and	 management,”	 (4)	 to	 “eliminate	 unfair
competitive	practices,”	(5)	to	“promote	the	fullest	possible	utilization	of	the	present	productive	capacity
of	 industries,”	 (6)	 to	 “avoid	 undue	 restriction	 of	 production,”	 (7)	 to	 “increase	 the	 consumption	 of
industrial	 and	 agricultural	 products	 by	 increasing	 purchasing	 power,”	 (8)	 to	 “reduce	 and	 relieve
unemployment,”	(9)	to	“improve	standards	of	labor,”	and	(10)	generally	to	“rehabilitate	industry	and	…
conserve	natural	resources.”70	In	order	to	effectuate	these	policies,	Title	I	of
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the	NIRA	authorized	 the	president,	or	 the	president’s	designee,	 to	approve	“codes	of	 fair	 competition”
for	the	many	trades	and	industries	operating	throughout	the	United	States.71	Underscoring	the	emergency
nature	 of	 this	 code-setting	 authority,	 Congress	 included	 a	 sunset	 provision	 that	 provided	 for	 the
termination	of	Title	 I	 in	 two	years,	or	sooner	 if	 the	president	 (by	proclamation)	and	Congress	(by	 joint
resolution)	“declare	that	the	emergency	recognized	by	section	1	has	ended.”72

The	Court’s	first	blow	against	Title	I	did	not	involve	the	president’s	code-setting	authority,	however.	In
Panama	 Refining	 Co.	 v.	 Ryan,73	 the	 justices	 invalidated	 an	 “almost	 overlooked”74	 provision	 that
Congress	had	 included	near	 the	end	of	Title	 I	 to	 address	 the	especially	acute	depression	of	oil	prices.
Section	9(c)	of	the	NIRA	“authorized	[the	president]	to	prohibit	the	transportation	in	interstate	and	foreign
commerce”	of	so-called	“hot	oil,”	 that	 is,	petroleum	and	petroleum	products	 that	had	been	produced	 in
excess	 of	 quotas	 established	 by	 state	 law.75	 The	 president	 issued	 an	 executive	 order	 prohibiting	 the
interstate	or	foreign	shipment	of	hot	oil	less	than	a	month	after	the	NIRA	took	effect.	Section	9(c)	made
violations	of	the	president’s	order	a	federal	crime.

The	Court	in	Panama	Refining	invalidated	section	9(c)	of	the	NIRA	as	“an	unconstitutional	delegation



of	legislative	power.”	All	of	the	justices	agreed	that	section	9(c)	defined	what	Congress	had	authorized
the	president	to	do	(halt	the	shipment	of	hot	oil	out	of	state).	They	also	agreed	that	section	9(c),	read	in
isolation,	contained	no	language	guiding	or	limiting	the	president’s	discretion	in	deciding	whether	or	not
to	take	the	authorized	action.	As	the	Court	put	it,	the	“brief	and	unambiguous”	provision	appeared	to	give
the	president	“an	unlimited	authority	to	determine	the	policy	and	to	lay	down	the	prohibition,	or	not	to	lay
it	down,	as	he	may	see	fit.”76	The	key	question	in	Panama	Refining	was	whether	Congress’s	declaration
of	 policy	 in	 section	 1	 of	 the	NIRA	 supplied	 the	 “intelligible	 principle”	 that	 section	 9(c)	 so	 obviously
lacked.

Only	one	member	of	the	Court	thought	so.	Justice	Benjamin	N.	Cardozo,	writing	in	dissent,	argued	that
“the	whole	structure”	of	the	NIRA	suggested,	“by	reasonable	implication,”	that	“the	President	is	to	forbid
the	transportation	of	[hot]	oil	when	he	believes,	in	the	light	of	the	conditions	of	the	industry	as	disclosed
from	time	to	time,	that
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the	 prohibition	 will	 tend	 to	 effectuate	 the	 declared	 policies	 …	 announced	 by	 section	 1.”	 The
congressional	policies	delineated	in	section	1,	moreover,	provided	“sufficient	definition	of	a	standard	to
make	 [section	 9(c)]	 valid.”	 Justice	 Cardozo	 supported	 his	 acceptance	 of	 section	 9(c)	 by	 invoking	 the
theme	 of	 constitutional	 pragmatism	 that	 had	 been	 a	 prominent	 feature	 of	 the	 Court’s	 nondelegation
precedent	 from	 the	 beginning.	 Because	 of	 the	 “host	 of	 unforeseen	 contingencies”	 that	 clouded	 the
“intricate”	task	of	determining	on	an	on-going	basis	whether	prohibiting	the	shipment	of	hot	oil	furthered
Congress’s	policy	objectives,	Cardozo	argued,	the	legislators	had	no	choice	but	“to	declare	the	act	to	be
done	and	the	policies	to	be	promoted,	leaving	to	the	delegate	of	its	power	the	ascertainment	of	the	shifting
facts	 that	 would	 determine	 the	 relation	 between	 the	 doing	 of	 the	 act	 and	 the	 attainment	 of	 the	 stated
ends.”77	To	Justice	Cardozo,	section	9(c)	was	no	different	than	the	delegations	that	the	Court	had	upheld
from	Field	to	J.W.	Hampton.

Justice	Cardozo	 failed	 to	 persuade	 any	 of	 his	 colleagues	 that	 the	 congressional	 policy	 statement	 in
section	1	of	the	NIRA	supplied	an	intelligible	principle	which	ensured	that	a	presidential	order	halting	the
shipment	of	hot	oil	would	be	an	executive	 rather	 than	a	 legislative	act.	The	majority	of	 the	Court	 read
section	1	to	be	“simply	an	introduction	of	the	act,”	including	a	“general	outline	of	policy”	which	provided
“nothing	…	 [that]	 limits	 or	 controls	 the	 authority	 conferred	 by	 section	 9(c).”	The	majority	 in	Panama
Refining	 therefore	 concluded	 that	 Congress	 had	 “abdicate[d]”	 its	 “essential	 legislative	 function”	 by
providing	a	standardless	“transfer”	of	legislative	authority	to	the	president	to	enforce	state	oil-production
quotas.78

The	 disagreement	 among	 the	 justices	 in	 Panama	 Refining	 was	 on	 the	 application	 rather	 than	 the
meaning	 of	 the	 nondelegation	 principle.	 Although	 Justice	 Cardozo	 disagreed	 with	 the	 majority’s
assessment	of	the	inadequacy	of	the	section	1	policy	statement	to	legitimate	the	exercise	of	presidential
authority	pursuant	to	section	9(c),	he	accepted	the	constitutional	“need	to	discover	in	the	terms	of	the	act	a
standard	 reasonably	 clear	whereby	 [the	 president’s]	 discretion	must	 be	 governed.”79	And	 the	majority
shared	 Cardozo’s	 functional	 understanding	 of	 a	 nondelegation	 principle	 that	 possesses	 sufficient
flexibility	 to	 allow	 Congress	 to	 exercise	 its	 constitutional	 powers	 effectively.	 The	majority	 wrote,	 in
language	that	Justice	Cardozo,	as	well	as	earlier	Courts,	could	have	endorsed:
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Undoubtedly	 legislation	must	 often	 be	 adapted	 to	 complex	 conditions	 involving	 a	 host	 of	 details
with	which	the	national	Legislature	cannot	deal	directly.	The	Constitution	has	never	been	regarded
as	denying	to	the	Congress	the	necessary	resources	of	flexibility	and	practicality,	which	will	enable
it	 to	 perform	 its	 function	 in	 laying	 down	 policies	 and	 establishing	 standards,	 while	 leaving	 to
selected	 instrumentalities	 the	 making	 of	 subordinate	 rules	 within	 prescribed	 limits	 and	 the
determination	 of	 facts	 to	 which	 the	 policy	 as	 declared	 by	 the	 Legislature	 is	 to	 apply.	 Without
capacity	to	give	authorizations	of	that	sort	we	should	have	the	anomaly	of	a	legislative	power	which
in	many	circumstances	calling	for	its	exertion	would	be	but	a	futility.80

The	 rhetoric	 of	 the	 Panama	 Refining	 majority	 evidenced	 no	 intention	 to	 re-define	 the	 nondelegation
principle.	 Rather,	 the	 Court	 viewed	 section	 9(c)	 of	 the	 NIRA	 as	 a	 departure	 from	 its	 nondelegation
precedent.	And	perhaps	 in	 response	 to	 the	hyperactivity	 that	characterized	 the	New	Deal	Congress,	 the
justices	might	 have	 seen	Panama	Refining	 as	 providing	 an	 opportunity	 to	 underscore	 a	 constitutional
boundary	that	they	had	often	declared,	but	that	they	had	never	enforced	to	invalidate	a	congressional	grant
of	administrative	authority.

Congress’s	 response	 to	 Panama	 Refining	 was	 swift	 and	 instructive.	 In	 less	 than	 two	 months,	 the
legislators	 replaced	 section	 9(c)	 of	 the	 NIRA	 with	 the	 Connolly	 Hot	 Oil	 Act.81	 The	 Act	 banned	 the
interstate	shipment	of	hot	oil,	but	authorized	the	president	to	lift	the	ban	upon	a	finding	(1)	that	supply	was
insufficient	 to	meet	 demand,	 and	 (2)	 that	 such	 disparity	 caused	 “an	 undue	 burden	 on	 or	 restriction	 of
interstate	 commerce	 in	 petroleum	 and	 petroleum	 products.”	 The	Act	 also	 empowered	 the	 president	 to
replace	 the	 statutory	 ban	 upon	 a	 finding	 that	 those	 conditions	 ceased	 to	 exist.82	 The	 Connolly	 Act
provided	 the	 flexibility	 of	 section	 9(c),	 allowing	 the	 president	 to	 lift	 and	 impose	 the	 ban	 on	 hot	 oil
shipments	according	to	the	“host	of	unforeseen	circumstances”	that	had	concerned	Justice	Cardozo.	At	the
same	time,	however,	the	act	returned	to	the	delegation	model	that	had	passed	judicial	scrutiny	in	Field	and
J.W.	Hampton,	with	Congress	enacting	a	 rule	 that	was	subject	 to	change	upon	an	executive	finding	 that
certain	specified	conditions	existed.	The	Connolly	Act	remains	on	the	statute	books	today.83
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The	 Court	 moved	 from	 the	 periphery	 of	 Title	 I	 of	 the	 NIRA	 to	 the	 statute’s	 core—Congress’s
delegation	 in	section	3	of	code-setting	authority	 to	 the	president—in	A.L.A.	Schechter	Poultry	Corp.	v.
United	 States.84	Schechter	 involved	 a	 constitutional	 challenge	 to	 a	 code	 of	 fair	 competition	 that	 the
president	had	approved	for	the	live	poultry	industry	in	the	metropolitan	New	York	area.	As	was	typical	of
the	NIRA	codes,	the	Live	Poultry	Code	included	a	set	of	fair	labor	standards,	which	among	other	things,
prohibited	child	 labor,	created	a	right	of	collective	bargaining,	and	established	the	minimum	number	of
workers	that	slaughterhouses	were	required	to	employ.	The	code	also	regulated	the	trade	practices	within
New	York’s	live	poultry	industry	by,	among	other	things,	fixing	prices	and	prohibiting	“unfair	methods	of
competition.”85

Section	3	of	 the	NIRA,	unlike	section	9(c),	provided	some	limitation	on	the	president’s	code-setting
authority.	Before	approving	a	code	of	 fair	competition,	Congress	 required	 the	president	 to	 find	 that	 the
proposed	code	did	not	“promote	monopolies”	or	“eliminate,”	“oppress,”	or	“discriminate	against”	“small
enterprises.”	Section	3	required	more	generally	that	the	president	approve	only	those	codes	which	would
“tend	 to	 effectuate	 the	 policy”	 of	 Title	 I,	 as	 stated	 in	 section	 1	 of	 the	 Act.	 For	 codes	 that	 had	 been
proposed	by	“trade	or	industrial	associations	or	groups,”	the	president	also	was	required	to	find	that	the
proponents	 “impose[d]	 no	 inequitable	 restrictions”	 on	 membership	 and	 that	 they	 were	 “truly



representative”	of	their	trades	or	industries.86

Despite	the	limiting	language	of	section	3,	the	Court,	this	time	unanimously,	ruled	that	the	code-setting
authority	 that	 Congress	 had	 provided	 to	 the	 president	 crossed	 the	 constitutional	 line	 because	 it	 had
bestowed	on	him	“virtually	 unfettered”	 discretion	 to	 govern	American	 trades	 and	 industry.	Section	3’s
limits	on	the	president’s	code-setting	authority,	the	Court	held,	were	too	“few”	and	too	“broad”	to	satisfy
constitutional	requirements.	And	the	delineation	of	congressional	policies	in	section	1,	 the	Court	found,
was	no	more	helpful	in	confining	presidential	discretion	to	issue	codes	of	fair	competition	than	they	had
been	 to	 guide	 the	president’s	 decision	 to	 ban	 the	 shipment	 of	 hot	 oil.	 In	 the	Court’s	 reading,	 section	1
simply	“embrace[d]	a	broad	range	of	objectives”	that	“point[ed]	toward	a	single	goal—the	rehabilitation
of	 industry	 and	 the	 industrial	 recovery	 which	 unquestionably	 was	 the	 major	 policy	 of	 Congress	 in
adopting	 the	National	 Industrial	Recovery	Act.”	The	statutory	policy	statement	 fell	 short	because	 it	did
not	express
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“standards	 of	 legal	 obligation,”	 which	 the	 Constitution	 required	 Congress	 to	 establish	 in	 order	 to
“perform[	]	its	essential	legislative	function.”87

Nor	did	the	statutory	modifier	“fair	competition”	provide	the	necessary	“standard	of	legal	obligation”
to	 cabin	 the	president’s	 code-setting	 authority.	The	 legislators	 had	provided	no	definition	of	what	 they
meant	 by	 “fair	 competition,”	 and	 the	 term	 lacked	 any	 established	 legal	meaning.	 To	 the	 justices,	 “fair
competition”	 was	 simply	 “a	 convenient	 designation	 for	 whatever	 set	 of	 laws	 …	 the	 President	 may
approve	…	as	being	wise	and	beneficent	provisions	for	the	government	of	[a]	trade	or	industry	in	order	to
accomplish	 the	broad	purposes	of	 rehabilitation,	correction,	and	expansion	which	are	stated	 in	 the	first
section	of	Title	1.”88

And	finally,	the	weakness	of	the	limitations	Congress	had	included	in	the	NIRA	was	compounded	by
the	“sweeping”	breadth	of	authority	the	statute	had	delegated.	The	NIRA	left	the	president	free	to	fashion
codes	for	“a	host	of	different	trades	and	industries”	and	thereby	to	control	“the	vast	array	of	commercial
and	 industrial	 activities	 throughout	 the	 country.”	 The	Court	 in	Schechter	 found	 this	 combination	 of	 an
exceedingly	vague	and	extraordinarily	broad	delegation	to	have	been	“without	precedent.”89

Justice	Cardozo,	who	in	Panama	Refining	had	found	Congress’s	declaration	of	policies	in	section	1	of
the	NIRA	sufficient	to	uphold	the	president’s	authority	in	section	9(c)	to	halt	the	shipment	of	hot	oil,	wrote
a	 concurring	 opinion	 in	Schechter	 to	 explain	why	 those	 same	 policies	 were	 insufficient	 to	 justify	 the
president’s	 code-setting	 authority	 in	 section	 3.	His	 explanation	 is	 revealing.	The	 difference	 in	 the	 two
cases	for	Justice	Cardozo	was	the	differing	scope	of	presidential	authority	that	Congress	had	created	in
the	 two	 sections.	 Whereas	 the	 section	 9(c)	 delegation	 was	 “confined	 to	 [a]	 single	 act”	 (prohibiting
shipment	of	hot	oil),	 section	3’s	code-setting	authority	provided	 the	president	“a	 roving	commission	 to
inquire	into	evils	and	upon	discovery	correct	them.”	Justice	Cardozo	would	not	have	been	troubled	had
Congress	simply	conveyed	 to	 the	president	a	“negative”	authority	 to	“eliminat[e]	…	business	practices
that	would	be	characterized	by	general	acceptation	as	oppressive	or	unfair.”	Section	3,	however,	gave	the
president	“positive”	authority	“to	include	whatever	ordinances	may	be	desirable	or	helpful	for	the	well-
being	or	prosperity	of	the	industry	affected.”	That	“extension”	of	presidential	authority,
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Justice	 Cardozo	 believed,	 was	 “as	 wide	 as	 the	 field	 of	 industrial	 regulation.”	 It	 amounted	 to
“delegation	running	riot.”90

Although	Panama	Refining	and	Schechter	Poultry	will	be	forever	linked,	the	Supreme	Court	recently
distinguished	between	the	lessons	taught	by	the	two	NIRA	decisions.	In	Whitman	v.	American	Trucking
Associations,	Inc.,91	 the	Court	described	Panama	Refining	as	 rejecting	a	delegation	(section	9(c))	 that
“provided	 literally	 no	 guidance	 for	 the	 exercise	 of	 discretion.”92	 The	 Court’s	 decision	 in	 Panama
Refining	 thus	 can	 be	 seen	 as	 addressing	 a	 “defect	 in	 draftsmanship”	 that	 Congress	 “easily	 cured”	 by
enacting	the	Connolly	Hot	Oil	Act.93	By	contrast,	the	justices	in	American	Trucking	described	Schechter
more	 broadly	 as	 invalidating	 a	 delegation	 (section	 3)	 that	 “conferred	 authority	 to	 regulate	 the	 entire
economy	 on	 the	 basis	 of	 no	 more	 precise	 a	 standard	 than	 stimulating	 the	 economy	 by	 assuring	 ‘fair
competition.’	”	Section	3’s	conferral	of	code-setting	authority	was	not	standardless,	but	the	vagueness	of
the	 standards	 combined	with	 the	breadth	of	delegated	power	 to	microregulate	 all	 trades	 and	 industries
throughout	the	United	States	economy	proved	to	be	a	constitutionally	toxic	combination.	As	the	Court	in
American	 Trucking	 explained,	 Schechter	 teaches	 the	 functional	 lesson	 that	 “the	 degree	 of	 agency
discretion	 that	 is	 acceptable	 varies	 according	 to	 the	 scope	 of	 the	 power	 congressionally	 conferred.”
According	 to	American	Trucking,	Congress	must	offer	“substantial	guidance”	 to	administrators	when	 it
gives	 them	 broad	 regulatory	 authority.94	 The	 extraordinary	 breadth	 of	 the	 president’s	 code-setting
authority	conveyed	by	 section	3	demanded	more	determinacy	 in	 the	 statutory	 standards,	 and	 the	 simple
phrase	“fair	 competition”	and	 the	 list	of	general	policies	 that	 introduced	 the	NIRA	were	not	up	 to	 that
task.	Without	firm	limits,	 the	Schechter	Court	was	concerned	that	 the	president	could	roam	the	national
economy	 as	 something	 of	 a	 Frankenstein’s	 monster,	 uncontrollably	 regulating	 the	 four	 corners	 of	 the
national	economy	as	he	saw	fit.

The	 Contemporary	 Doctrine.	 The	 Court’s	 decisions	 in	 Panama	 Refining	 and	 Schechter	 Poultry
came	amidst	the	justices’	broader	rejection	of	the	early	New	Deal	effort	to	stimulate	a	national	recovery
from	 the	Great	Depression.	 In	 a	 series	of	decisions	between	1937	and	1942,	 the	 justices	 reinterpreted
Congress’s	commerce	power	to	expand	considerably	the	range	of	economic
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controls	 that	 the	 federal	 government	 might	 institute.95	 Soon	 after	 the	 Court	 loosened	 constitutional
constraints	 on	 congressional	 authority	 to	 regulate	 interstate	 commerce,	 the	 justices	 returned	 to	 the
nondelegation	 doctrine	 that	 they	 had	 revitalized	 in	 Panama	 and	 Schechter.	 Although	 the	 Court	 has
overruled	neither	decision,	 the	justices	have	never	wielded	Panama	or	Schechter	 to	 invalidate	another
enabling	act	on	nondelegation	grounds.96

The	justices	retreated	from	the	restrictive	potential	of	Panama	and	Schechter	just	two	years	after	they
had	completed	their	acceptance	of	Congress’s	plenary	power	to	regulate	interstate	commerce.	In	Yakus	v.
United	 States,97	 the	 Court	 upheld	 the	 Emergency	 Price	 Control	 Act	 of	 1942,	 an	 enabling	 act	 that
resembled	 the	 NIRA	 in	 its	 delegation	 of	 broad,	 but	 temporary,	 regulatory	 authority	 to	 administrative
officials	in	perilous	times.	The	Act	created	the	federal	Office	of	Price	Administration	and	empowered	the
new	 agency	 to	 establish	 a	 “comprehensive	 scheme”	 for	 controlling	 prices	 and	 rents	 in	 the	 face	 of
inflationary	 pressures	 and	 profiteering	 during	World	War	 II.	 The	 act	 directed	 the	 Price	Administrator,
among	other	things,	to	establish	maximum	prices	of	commodities	that	“in	his	judgment	will	be	generally
fair	 and	 equitable	 and	 will	 effectuate	 the	 purposes	 of	 [the]	 Act”	 when,	 again	 in	 the	 Administrator’s
judgment,	 such	 prices	 “have	 risen	 or	 threaten	 to	 rise	 to	 an	 extent	 or	 in	 a	manner	 inconsistent	with	 the



purposes	of	[the]	Act.”98	The	language	of	this	delegation	resembled	that	of	section	3	of	the	NIRA,	which
the	Court	had	invalidated	in	Schechter.	The	modifier	“fair	and	equitable”	was	hardly	more	determinate
than	 “fair	 competition.”	And	 in	both	 instances,	Congress	 tried	 to	provide	 some	content,	 and	 thus	 some
limit,	on	administrative	authority	by	tying	those	standards	to	the	stated	purposes	of	the	enabling	act.

The	Court	in	Yakus	nevertheless	upheld	Congress’s	delegation	of	price-control	authority	because	 the
legislators	had	“marked”	the	“boundaries	of	the	field	of	the	Administrator’s	permissible	action.”
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The	 justices	 discerned	 sufficient	 content	 in	 the	 Price	 Control	 Act’s	 directions	 to	 the	 Price
Administrator,	 as	 well	 as	 in	 the	 statutory	 purposes	 which	 glossed	 those	 standards,	 purposes	 that	 the
justices	 found	 to	 be	 more	 focused	 than	 those	 of	 the	 NIRA.	 In	 short,	 the	 Price	 Control	 Act	 gave	 the
Administrator	more	 guidance	 than	 the	NIRA	had	 provided	 to	 the	 president.	 For	 example,	when	 setting
price	ceilings,	the	Act	instructed	the	Administrator,	“[s]o	far	as	practicable,	[to]	ascertain	and	give	due
consideration”	 to	market	 prices	 during	 a	 specified	 two-week	base	 period.	The	Act	 also	 listed	 several
“relevant	factors”	for	the	Administrator	to	consider	when	adjusting	the	base	price	for	a	commodity,	and	it
required	 the	 Administrator	 to	 provide	 a	 “statement	 of	 the	 considerations	 involved”	 in	 setting	 any
maximum	price.	In	the	end,	the	justices	were	satisfied	that	the	Price	Control	Act	was	a	proper	“exercise
by	 Congress	 of	 its	 legislative	 power”	 because	 “Congress	 ha[d]	 stated	 the	 legislative	 objective,	 ha[d]
prescribed	 the	 method	 of	 achieving	 that	 objective—maximum	 price	 fixing—and	 ha[d]	 laid	 down
standards	 to	guide	 the	administrative	determination	of	both	 the	occasions	 for	 the	exercise	of	 the	price-
fixing	power,	and	the	particular	prices	to	be	established.”99

Although	the	Court	was	correct	in	observing	that	the	statutory	delegation	in	Yakus	was	more	directive
than	 that	 of	 the	 NIRA,	 it	 is	 difficult	 to	 define	 a	 clear	 constitutional	 distinction	 between	 the	 two
delegations.	Importantly,	the	Court	in	Yakus	made	little	effort	to	do	so.	Instead,	the	justices	used	Yakus	to
integrate	 the	 NIRA	 decisions	 into	 the	 permissive	 approach	 to	 the	 nondelegation	 doctrine	 that	 had
prevailed	 before	 the	 New	 Deal.	 They	 began	 by	 reviving	 the	 pre-New	 Deal	 theme	 of	 constitutional
pragmatism,	 reminding	 that	 the	 nondelegation	 principle	 did	 not	 require	 “the	 impossible	 or	 the
impracticable”	 from	Congress.	 They	 then	 incorporated	 the	 lesson	 of	Panama	Refining	 and	 Schechter
Poultry,	which	the	justices	explained	as	requiring	only	that	enabling	acts	satisfy	“[t]he	essentials	of	the
legislative	function,”	which	included,	first,	“the	determination	of	the	legislative	policy,”	and	second,	the
provision	 of	 “a	 defined	 and	 binding	 rule	 of	 conduct.”	 So	 long	 as	 Congress	 observes	 those	 two
“essentials”	 of	 legislation,	 Yakus	 reestablished	 that	 the	 legislators	 are	 free	 to	 decide,	 in	 their
policymaking	discretion,	whether	to	grant	administrators	“a	narrow	or	a	broad”	authority	to	administer	the
statutory	rule	of	conduct.	“Congress	is
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not	 confined,”	 the	 Court	 advised,	 “to	 that	 method	 of	 executing	 its	 policy	 which	 involves	 the	 least
possible	delegation	of	discretion	to	administrative	officers.”100

The	Court’s	final	move	in	Yakus	was	to	reformulate	the	intelligible	principle	test	of	J.W.	Hampton	 in
light	of	 the	holdings	of	Panama	Refining	and	Schechter.	The	Court	wrote,	 “Only	 if	we	 could	 say	 that
there	 is	 an	 absence	 of	 standards	 for	 the	 guidance	 of	 the	 Administrator’s	 action,	 so	 that	 it	 would	 be
impossible	in	a	proper	proceeding	to	ascertain	whether	the	will	of	Congress	has	been	obeyed,	would	we



be	 justified	 in	 overriding	 [Congress’s]	 choice	 of	 means	 for	 effecting	 [public	 policy].”101	 There	 is
something	new	in	Yakus’s	nondelegation	test.	Instead	of	stressing	the	necessity	of	adequate	standards	in	an
enabling	act	to	separate	Congress’s	exercise	of	the	legislative	power	from	the	administrator’s	exercise	of
the	 executive	 power,	 the	 Court	 emphasized	 the	 need	 of	 a	 statutory	 standard	 that	 is	 sufficient	 to	 allow
judges	 to	 engage	 in	 ultra	 vires	 review	 of	 the	 administrator’s	 action.	 This	 reorientation	 of	 the
nondelegation	doctrine	ties	this	constitutional	principle	to	the	traditional	model	of	administrative	law	(see
§	1.4).	In	Yakus,	the	Court	suggested	that	if	an	enabling	act	lacks	standards	that	permit	a	reviewing	court	to
ensure	the	legality	of	an	agency’s	actions,	the	model	breaks	down	and	the	delegation	is	invalid.	If	on	the
other	hand,	Congress	includes	in	the	act	“standards”	that	make	it	“[	]possible”	for	a	reviewing	court	“to
ascertain	whether	the	will	of	Congress	has	been	obeyed,”	that	is,	an	intelligible	principle,	the	legislators
have	provided	at	 least	 the	bare	minimum	necessary	for	 the	 traditional	model	 to	operate,	and	 the	statute
must	stand.

The	Court’s	most	important	expression	of	the	contemporary	approach	to	the	nondelegation	doctrine	is
to	be	found	in	Mistretta	v.	United	States.102	In	Mistretta,	the	justices	upheld	the	Sentencing	Reform	Act
of	 1984,	 which	 authorized	 the	 United	 States	 Sentencing	 Commission	 to	 issue	 guidelines	 limiting	 the
discretion	of	federal	judges	when	sentencing	defendants	who	have	been	convicted	of	committing	a	federal
crime.103	The	Court	affirmed	the	pedigree	of

64

the	 nondelegation	 doctrine	 as	 “rooted	 in	 the	 principle	 of	 separation	 of	 powers,”	 and	 returned	 to	 the
language	of	J.W.	Hampton’s	intelligible	principle	test	for	determining	whether	Congress	has	crossed	the
constitutional	 line	when	enabling	administrative	authority.	That	 test	simply	requires	 that	an	enabling	act
“lay	down	…	an	intelligible	principle	to	which	[an	administrator]	is	directed	to	conform.”	The	justices
endorsed	as	well	the	long-standing	pragmatic	approach	to	the	nondelegation	principle,	advising	that	they
intended	to	apply	the	test	with	“a	practical	understanding	that	in	our	increasingly	complex	society,	replete
with	ever	changing	and	more	technical	problems,	Congress	simply	cannot	do	its	job	absent	an	ability	to
delegate	power	under	broad	general	directives.”	So	long	as	Congress	provides	intelligible	principles	as
guidance,	Mistretta	settled,	the	nondelegation	doctrine	imposes	no	constitutional	barrier	to	enabling	acts
that	vest	administrators	with	“significant	discretion”	to	decide	“matters	of	policy.”104

Although	Mistretta’s	adoption	of	J.W.	Hampton’s	intelligible	principle	test,	as	well	as	the	functional
approach	to	nondelegation	doctrine	associated	with	the	Hampton	test,	tracked	the	Yakus	reformulation	of
nondelegation	doctrine,	 the	Court	 in	Mistretta	also	noted	a	more	recent	 innovation.	On	those	occasions
since	Panama	and	Schechter	when	the	justices	have	worried	that	Congress	had	dangerously	approached
the	 outer	 limits	 of	 what	 the	 nondelegation	 doctrine	 permits,	 they	 have	 responded	 by	 “giving	 narrow
constructions	to	statutory	delegations”	rather	than	by	invalidating	them.105

The	most	prominent	 example	of	 this	post-Schechter	 judicial	 technique	 for	 addressing	 nondelegation
problems	 is	 Industrial	 Union	 Department,	 AFL–CIO	 v.	 American	 Petroleum	 Institute	 (the	 Benzene
decision),106	 in	 which	 the	 Court	 invalidated	 an	 occupational	 safety	 and	 health	 standard	 issued	 by	 the
Occupational	Safety	and	Health	Administration	(“OSHA”)	that	strictly	limited	the	presence	of	benzene	in
the	workplace.	Section	3(8)	 of	 the	Occupational	Safety	 and	Health	Act	 of	 1970	defined	 “occupational
safety	and	health	standard”	as	a	rule	that	is	“reasonably	necessary	or	appropriate	to
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provide	 safe	 or	 healthful	 employment	 and	 places	 of	 employment.”107	 But	 because	 benzene	 is	 a
carcinogen,	OSHA	 believed	 that	 a	 different	 section	 of	 the	Act	 concerning	 “toxic	materials	 or	 harmful
physical	agents”	was	controlling.	That	section	required	OSHA	to	“set	the	standard	which	most	adequately
assures,	 to	 the	extent	feasible,	on	the	basis	of	 the	best	available	evidence,	 that	no	employee	will	suffer
material	impairment	of	health	or	functional	capacity.”108	In	OSHA’s	reading,	the	section	regarding	toxic
materials	 required	 the	 agency	 to	 limit	 workplace	 exposure	 to	 the	 higher	 of	 two	 levels:	 the	 level	 that
guaranteed	the	health	and	safety	of	every	worker	exposed	to	benzene	or	the	level	that	reduced	workplace
exposures	as	much	as	was	feasible.109	Because	OSHA	was	unable	to	determine	a	safe	level	of	exposure
to	benzene,	the	agency	set	the	exposure	limit	at	the	lowest	level	that	was	both	technologically	feasible	and
economically	viable.110

In	a	plurality	opinion,	Justice	John	Paul	Stevens	rejected	OSHA’s	position	that	section	3(8)	of	the	Act
does	not	apply	when	the	agency	regulates	exposure	to	toxic	materials.	Justice	Stevens	concluded	instead
that	section	3(8)	“implies	 that,	before	promulgating	any	standard,	 [OSHA]	must	make	a	 finding	 that	 the
workplaces	 in	 question	 are	 not	 safe,”	 a	 condition	 that	 exists,	 according	 to	 Stevens,	when	workers	 are
threatened	“with	a	significant	risk	of	harm.”	The	use	of	 the	word	“implies”	is	 telling,	because	although
Justice	Stevens	offered	 textual	 justifications	 for	 his	more	 restrictive	 interpretation	of	 the	Act,	 he	made
clear	his	concern	with	“the	unprecedented	power	over	American	industry”	that	would	have	followed	from
OSHA’s	approach	 to	carcinogens.	The	echoes	of	Schechter	came	 through	clearly	 in	Stevens’s	analysis.
Because	“there	are	 literally	 thousands	of	substances	used	 in	 the	workplace	 that	have	been	 identified	as
carcinogens	or	 suspect	 carcinogens,”	 he	wrote,	 “the	Government’s	 theory	would	give	OSHA	power	 to
impose	enormous	costs	that	might	produce	little,	if	any,	discernible	benefit.”	The	existence	of	such	broad
administrative	power,	Justice	Stevens	continued,	 raised	 the	question	whether	 the	Act	had	made	“such	a
‘sweeping	delegation	of	legislative	power’	that	it	might	be	unconstitutional	under	the	Court’s	reasoning	in
[Schechter	and	Panama].	A	construction	of	 the	statute	 that	avoids	 this	kind	of	open-ended	grant	should
certainly	be	favored.”111
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The	 Court’s	 decision	 in	Mistretta	 and	 Justice	 Stevens’s	 plurality	 opinion	 in	 Benzene	 outline	 the
contemporary	 Court’s	 settled	 approach	 to	 the	 nondelegation	 doctrine.	 Both	 cases	 reflect	 the	 Court’s
continuation	 of	 Chief	 Justice	 Marshall’s	 deep	 unease	 over	 invalidating	 statutory	 delegations	 of
administrative	authority.	The	 intelligible	principle	 test	of	J.W.	Hampton	 and	Mistretta	 prescribes	what
may	 well	 be	 the	 most	 lenient	 constitutional	 standard	 short	 of	 simply	 requiring	 that	 Congress	 create
administrative	authority	by	enacting	a	procedurally	proper	statute.	Requiring	 that	 statutory	standards	be
“intelligible,”	 according	 to	 the	 dictionary	 definition	 of	 the	 term,	 demands	 only	 that	 standards	 be
“comprehensible”	or	“capable	of	being	understood.”112	As	Yakus	would	have	it,	this	states	the	minimum
standard	necessary	for	courts	to	engage	in	ultra	vires	review	of	agency	action,	but	no	more.	The	Benzene
decision,	moreover,	illustrates	how	courts	tweak	questionable	statutory	standards	in	order	to	make	them
constitutionally	palatable.	The	contemporary	approach	to	the	nondelegation	doctrine	thus	enables	courts
to	exercise	their	Article	III	role	of	judicial	review	over	agency	action,	while	at	the	same	time	allowing
Congress	the	broadest	legislative	discretion	under	Article	I,	short	of	carte	blanche,	to	define	the	contours
of	 administrative	 power.	 It	 was	 hardly	 surprising,	 then,	 when	 the	 justices	 in	 the	 recent	 decision	 of
Whitman	v.	American	Trucking	Associations,	Inc.,	summarily	rejected	an	effort	by	the	D.C.	Circuit	court
of	 appeals	 to	 tighten	 the	nondelegation	 standard	by	 requiring	 that	 enabling	acts	provide	a	 “determinate



criterion”	to	guide	agency	action.113

The	 Continuing	 Controversy	 over	 the	 Soundness	 of	 the	 Nondelegation	 Doctrine.	 Although	 the
essential	 elements	 of	 the	 contemporary	 nondelegation	 doctrine	 have	 long	 been	 in	 place,	 the	 doctrine
continues	 to	 generate	 considerable	 controversy.	 The	 lingering	 question	 is	 whether	 the	 doctrine’s
legitimation	 of	 significant	 administrative	 discretion	 to	 act	 with	 the	 force	 of	 law	 is	 consistent	 with
American	constitutional	norms	and	values,	as	well
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as	 with	 the	 public	 good.	 The	 central	 criticism	 is	 that	 such	 a	 permissive	 nondelegation	 doctrine
undermines	 democracy	 because	 it	 allows	 elected	 representatives	 to	 avoid	 public	 accountability	 by
passing	 “important	 policy	 choices”	 to	 unelected	 administrators.114	 “That	 legislators	 often	 find	 it
convenient	 to	 escape	 accountability,”	 Dean	 John	 Hart	 Ely	 has	 argued,	 “is	 precisely	 the	 reason	 for	 a
nondelegation	 doctrine.”115	 Another,	 related	 criticism	 of	 contemporary	 nondelegation	 doctrine	 is	 that
broad	 legislative	 delegations	 threaten	 individual	 liberty.	 On	 this	 argument,	 allowing	 such	 delegations
makes	it	too	easy	for	Congress	to	enact	statutes;	entrusts	lawmaking	power	to	institutions—the	presidency
and	administrative	agencies—that	are	not	designed	to	handle	that	power	safely;	and	not	least,	concentrates
in	the	executive	the	powers	both	to	make	and	enforce	laws,	two	powers	that	the	framers	had	taken	great
pains	to	separate.116

Some	 critics	 of	 the	 permissiveness	 of	 the	 contemporary	 nondelegation	 doctrine	 take	 a	 somewhat
different	tack.	They	argue	that	broad	legislative	delegations	undermine	the	rule	of	law,	which	requires	that
government	 officials	 act	 only	 pursuant	 to	 preexisting	 legal	 authority.	 The	 argument	 here	 is	 that	 only
determinate	statutory	standards	which	make	clear	the	scope	and	limits	of	agency	power	satisfy	the	rule	of
law.117	The	 lack	of	 legislative	direction	provided	by	broad	delegations	also	may	undermine	 the	public
good	 by	 leading	 to	 dysfunctional	 administration.	 On	 this	 argument,	 agencies	 are	 typically	 designed	 to
provide	 “highly	 rationalized	 administration[	 ],”	 and	 indeterminate	 legislative	 standards	 undermine	 that
ideal	by	unduly	opening	the	administrative	process	to	“political	factors.”118

These	criticisms	often	have	been	met	by	a	two-pronged,	pragmatic	response.	The	first	response	views
the	critics’	demand	for	determinate	legal	standards	as	an	unrealistic	aspiration	for	modern
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regulatory	 legislation.	As	we	have	 seen,	 this	 has	 been	 a	 consistent	 theme	of	 the	Court’s	 nondelegation
jurisprudence.	In	this	view,	a	permissive	nondelegation	doctrine	that	accepts	broad	legislative	conferrals
of	administrative	authority	is	a	necessary,	although	perhaps	regrettable,	feature	of	modern	government.119
On	 this	 argument,	Congress	 simply	 lacks	 the	 time,	 the	 information,	 the	expertise,	 and	 the	prescience	 to
settle	determinatively	each	and	every	policy	question	associated	with	government	regulation.	To	demand
such	 determinacy,	 these	 defenders	 argue,	 would	 be	 to	 make	 effective	 administrative	 government
impossible.

Some	 proponents	 of	 contemporary	 nondelegation	 doctrine	 complement	 the	 claim	 of	 limited
congressional	competence	with	a	deep	skepticism	regarding	the	ability	of	judges	to	satisfactorily	enforce
a	restrictive	nondelegation	doctrine.	In	this	view,	the	enforcement	authority	of	the	courts	is	compromised
by	 the	 absence	 of	 judicially	 manageable	 standards	 to	 distinguish	 between	 constitutional	 and
unconstitutional	delegations.120	As	one	commentator	put	it,	“The	nondelegation	doctrine	utterly	lacks	the



intelligible	standards	that	it	demands	of	legislation.”121	Because	of	the	absence	of	acceptable	standards
of	review,	judicial	decisions	evaluating	legislative	delegations	“will	almost	 inevitably	appear	partisan,
and	might	often	be	so.”122	Justice	Antonin	Scalia	has	elaborated	on	this	concern:

[W]hile	the	doctrine	of	unconstitutional	delegation	is	unquestionably	a	fundamental	element	of	our
constitutional	system,	it	is	not	an	element	readily	enforceable	by	the	courts.	Once	it	is	conceded,	as
it	must	be,	 that	no	statute	can	be	entirely	precise,	and	 that	some	 judgments,	even	some	 judgments
involving	 policy	 considerations,	must	 be	 left	 to	 the	 officers	 executing	 the	 law	 and	 to	 the	 judges
applying	 it,	 the	 debate	 over	 unconstitutional	 delegation	 becomes	 a	 debate	 not	 over	 a	 point	 of
principle	but	over	a	question	of	degree.…	Since	Congress	is	no	less	endowed	with	common	sense
than	we	are,	and	better	equipped	to	inform	itself	of	the	“necessities”	of	government;	and	since	the
factors	bearing
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upon	those	necessities	are	both	multifarious	and	(in	the	nonpartisan	sense)	highly	political,	…	it	is
small	 wonder	 that	 we	 have	 almost	 never	 felt	 qualified	 to	 second-guess	 Congress	 regarding	 the
permissible	degree	of	policy	judgment	that	can	be	left	to	those	executing	or	applying	the	law.123

In	this	view,	while	judges	are	willing	to	determine	whether	Congress	has	provided	an	intelligible	limit	on
administrative	discretion,	as	 the	contemporary	doctrine	requires,	 they	are	far	 less	comfortable	deciding
whether	any	such	intelligible	limit	affords	administrators	“too	much”	discretion.

While	 some	 defenders	 of	 contemporary	 nondelegation	 doctrine	 simply	 have	 criticized	 the	 critics’
demand	 for	 determinate	 standards,	 others	 have	 attempted	 a	 positive	 case	 for	 enabling	 Congress	 to
delegate	broad	policymaking	discretion	to	administrative	officials.	These	proponents	take	the	critics	head
on,	suggesting	that	vague	and	broad	delegations	may	be	superior	to	narrow	and	determinate	delegations.
One	 claim,	 for	 example,	 holds	 that	 broad	 delegations	 may	 enhance	 the	 public	 good	 by	 providing	 the
flexibility	necessary	for	effective	government.124	Another	claim	posits	that,	“[s]trangely	enough,”	“vague
delegations	 to	 administrative	 agencies”	 may	 foster	 rather	 than	 frustrate	 democracy.	 While	 statutory
provisions	 tend	 to	 become	 entrenched,	 administrative	 policies	 can	 keep	 pace	 with	 evolving	 public
preferences	 by	 shifting	 in	 response	 to	 presidential	 elections.	On	 these	 claims,	 insisting	 on	 determinate
statutory	standards	would	“result	in	wonderfully	wooden	administrative	behavior.”125

(b)				The	Legislative	Veto
The	 contemporary	 state	 of	 the	 nondelegation	 doctrine	 represents	 something	 of	 a	 Pyrrhic	 victory	 for

Congress.	The	legislators	have	won	recognition	of	their	prerogative	to	vest	administrative	agencies	with
the	authority	to	make	and	to	enforce	public	policy	subject	only	to	minimal	statutory	guidance.	But	in	the
wake	of	that	victory,	legislators	must	cope	with	the	result	of	the	nondelegation	doctrine’s	permissiveness
—namely,	the	transfer	of
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considerable	 policymaking	 discretion	 from	 Congress	 to	 the	 agencies.	 Administrative	 discretion	 often
is	sufficiently	robust	to	enable	agencies	to	adopt	policies	and	to	take	actions	that	many	in	Congress	do	not
support.	Thus,	 to	 the	 extent	 legislators	 have	 provided	 government	 administrators	with	 decision-making
discretion,	they	have	jeopardized	their	ability	to	control	public	policy.



Congress,	like	the	rest	of	us,	sometimes	wants	to	have	it	both	ways.	Legislators	at	times	wish	to	define
the	boundaries	of	 agency	authority	broadly,	 in	 the	 interest	of	 administrative	 flexibility,	 and	at	 the	 same
time	 control	 how	 agencies	 exercise	 their	 authority,	 in	 the	 interest	 of	 administrative	 accountability.	 But
while	 the	 separation	 of	 powers	 principle	 (in	 the	 form	 of	 the	 nondelegation	 doctrine)	 gives	 Congress
considerable	leeway	in	creating	agency	authority,	it	provides	sharper	limits	on	the	power	of	legislators	to
control	 agency	actions	 taken	pursuant	 to	 that	 authority.	Congress	 learned	 that	 lesson	when	 the	Supreme
Court	 invalidated	 the	 “legislative	 veto,”	 which	 was	 the	 most	 powerful	 device	 for	 controlling	 agency
actions	that	Congress	has	ever	exercised.

Statutory	provisions	authorizing	legislative	vetoes	have	assumed	a	variety	of	forms,	but	they	all	share
the	common	characteristic	of	empowering	Congress,	or	some	unit	of	Congress,	to	invalidate	agency	action
on	 its	 own.	Provisions	 authorizing	 legislative	vetoes	often	 appear	 in	 enabling	 acts,	which	may	 thus	be
seen	as	providing	contingent	delegations	of	administrative	authority,	by	which	Congress	permits	agencies
to	 act	 subject	 to	 a	 process	 of	 legislative	 review	 and	 override.	 So	 viewed,	 legislative	 veto	 provisions
serve	as	a	hedge	against	the	broad	discretionary	power	that	Congress	often	finds	it	necessary	to	vest	in
agencies	to	fulfill	their	policy	missions.

At	the	height	of	the	legislative	veto’s	popularity,	at	least	within	Congress,	the	Supreme	Court	decided
Immigration	&	Naturalization	Service	v.	Chadha,126	which	used	a	formalistic	approach	to	invalidate	the
practice	in	all	of	its	forms.	The	Court	in	Chadha	held	that	every	exercise	of	a	legislative	veto	over	agency
action	violates	the	procedural	requirements	for	lawmaking	prescribed	by	Article	I	of	the	Constitution.	The
crucial	premise	here	is	that	a	legislative	veto	is	a	“law”	in	the	constitutional	sense.	In	Chadha,	the	Court
held	 that	 legislative	 vetoes	 so	 qualified	 because	 they	 had	 “the	 purpose	 and	 effect	 of	 altering	 the	 legal
rights,	duties,	and	relations	of	persons	…	outside	the	Legislative	Branch.”	If	this	premise	is	accepted,	the
constitutional	violation	is	clear.	As	the	Court	reasoned	in	Chadha,	because	a	legislative	veto	is	a	law,	it
is
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subject	 to	 the	 procedural	 requirements	 that	 the	 Constitution	 imposes	 on	 congressional	 lawmaking.127
Article	I	of	the	Constitution	provides	that	before	a	bill	“become[s]	a	law,”	it	must	(1)	pass	both	the	House
of	Representatives	and	the	Senate	(the	bicameralism	requirement)	and	(2)	be	presented	to	the	president
for	signature	or	veto	(the	presentment	requirement)	(§	7,	cl.	2).	Some	legislative	veto	provisions	satisfy
the	 first	 requirement	of	bicameralism	by	requiring	 the	concurrence	of	both	 the	House	and	 the	Senate	 to
invalidate	agency	action.	But	even	such	a	“two-house	veto,”	by	definition,	violates	Article	I’s	presentment
requirement.	 The	 whole	 point	 of	 a	 legislative	 veto	 is	 to	 provide	 an	 exclusively	 legislative	 check	 on
executive	power.128

In	a	strong	but	solitary	dissent,	Justice	Byron	R.	White	fashioned	a	functional	defense	of	the	legislative
veto	as	a	device	providing	an	appropriate	counterweight	to	the	exercise	of	broad	agency	discretion	that
characterizes	the	contemporary	administrative	state.	Justice	White	challenged	the	majority’s	premise	that
legislative	 vetoes	 should	 be	 regarded	 as	 laws.	 He	 observed	 that	 the	 exercise	 of	 a	 legislative	 veto	 is
always	 authorized	 by	 statute,	 which	 counts	 as	 a	 law	 that	 satisfies	 the	 bicameralism	 and	 presentment
requirements	 of	 Article	 I.	White	 coupled	 that	 observation	with	 the	 irony	 that	 while	 the	 nondelegation
doctrine	allows	Congress	to	empower	agencies	to	act	with	the	force	of	law,	the	ban	on	legislative	vetoes
prohibits	the	legislators	from	delegating	to	themselves	the	power	to	invalidate	agency	actions	pursuant	to
the	very	authority	that	they	have	granted.129



This	 irony	 results	 from	 the	 separation	 of	 powers,	 however.	 The	 power	 to	 administer	 statutes	 is	 an
executive	 power,	 and	 executive	 officers	 can	 act	 with	 the	 force	 of	 law	 only	 when	 they	 assume	 that
administrative	role.130	Legislators,	by	contrast,	can	act	with	the	force	of	law	only	when	they	act	within
their	legislative	role	by	passing	statutes.	For	Congress	to	enact	a	statute	that	authorizes	itself	to	administer
the	statute’s	provisions	violates	the	separation	between	lawmaker	and	law-administrator	that	the	framers
constituted	when	 they	 separated	Article	 I	 and	Article	 II	 of	 the	Constitution.	 Thus,	 even	 if	 one	 accepts
Justice	White’s	premise	that
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a	 legislative	veto	 is	 better	 viewed	as	 an	 action	 authorized	by	 statute	 rather	 than	 as	 a	 putative	 law,	 the
veto	 nevertheless	 violates	 separation	 of	 powers	 by	 permitting	Congress	 to	 execute	 the	 laws.131	When
legislators	 override	 an	 action	 taken	 by	 an	 agency	 pursuant	 to	 its	 enabling	 act,	 they	 are	 executing	 the
enabling	act	as	 they	 think	best.	On	this	argument,	a	 legislative	veto	 is	unconstitutional	not	 (or	not	only)
because	 it	 is	 a	 procedurally	 defective	 law,	 but	 rather	 (or	 also)	 because	 it	 constitutes	 a	 “congressional
usurpation	of	Executive	Branch	functions.”132

The	 legislative	 veto	 thus	was	 stymied	 by	 a	 constitutional	 checkmate.	Congress	 could	 not	 justify	 the
assertion	 of	 a	 veto	 power	 over	 executive	 action	 as	 a	 legislative	 act	 because	 it	 did	 not	 satisfy	 the
procedural	requirements	for	such	acts	set	by	the	Constitution.	Nor	could	Congress	justify	the	veto	as	the
exercise	of	statutory	authority	because	the	power	to	implement	statutes	is	an	executive	power,	which	is	off
limits	 to	 Congress.	 After	Chadha,	 Congress	 can	 invalidate	 an	 agency	 action	 “in	 only	 one	 way”—by
enacting	a	statute.133

(c)				The	“Report	and	Wait”	Process

The	Small	Business	Regulatory	Enforcement	Fairness	Act	of	1996134	provides	that	no	administrative
rule	“can	take	effect”	unless	the	agency	issuing	the	rule	first	submits	it,	together	with	a	report	and	other
information,	 to	each	House	of	Congress.135	 If	 the	rule	qualifies	as	a	“major	rule,”136	 the	act	 imposes	a
default	waiting	period	of	60	 legislative	days,137	 during	which	Congress	 has	 the	 opportunity	 to	 enact	 a
“joint	resolution	of	disapproval”	pursuant	to	a	special	“fast-track”	legislative	procedure	delineated	in	the
act.138	Such	a	 joint	 resolution	 is	 the	 functional	equivalent	of	a	 statute.	 It	 requires	majority	votes	 in	 the
House	and	the	Senate	(satisfying	the	bicameralism	requirement),	as	well	as	the	president’s	signature
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(satisfying	 the	 presentment	 requirement).	 If	 the	 president	 vetoes	 the	 joint	 resolution,	 the	 usual
constitutional	requirement	of	a	two-thirds	vote	in	each	House	of	Congress	applies	in	order	to	override	the
veto	(U.S.	CONST.	art.	I,	§	7,	cl.	3).	If	Congress	enacts	a	joint	resolution	of	disapproval,	the	agency	rule
does	not	take	effect	(or	continue	in	effect,	if	it	has	already	become	effective),	and	the	agency	is	precluded
from	re-issuing	“substantially	the	same”	rule	in	the	future,	unless	it	is	“specifically	authorized”	by	a	later
federal	statute.139

Congress	 waited	 five	 years	 before	 invalidating	 an	 agency	 rule	 pursuant	 to	 the	 report-and-wait
procedure	of	the	Small	Business	Act.140	Did	Congress’s	“veto”	of	the	rule	offend	Chadha?	The	Supreme
Court	has	not	considered	the	constitutionality	of	report-and-wait	procedures	since	Chadha,	but	in	a	pre-
Chadha	decision,	Sibbach	v.	Wilson	&	Co.,	the	justices	noted	with	apparent	approval	the	report-and-wait



feature	 of	 the	 act	 of	 Congress	 enabling	 the	 Court	 to	 approve	 rules	 of	 civil	 procedure	 for	 the	 federal
judiciary.141	In	Sibbach,	the	justices	recognized	the	“value”	of	report-and-wait	provisions:	they	provide
Congress	an	opportunity	to	ensure	that	agency	action	pursuant	to	a	statutory	delegation	is	consistent	with
the	 legislative	purpose.142	 It	 seems	 clear,	moreover,	 that	 the	Small	Business	Act	 cured	 the	 procedural
defect	 of	 the	 legislative	 veto	 because	 a	 joint	 resolution	 of	 disapproval	 satisfies	 the	 bicameralism	 and
presentment	 requirements	 of	Article	 I.	 The	Court	 in	Chadha	 suggested	 as	much	when	 it	 noted	 that	 its
excision	 of	 the	 legislative	 veto	 provision	 in	 the	 INS’s	 enabling	 act	 left	 in	 place	 a	 “report	 and	 wait”
provision	along	the	lines	“approved	by	the	Court	in	Sibbach.”143	At	bottom,	the	legal	effect	of	the	Small
Business	Act	is	to	extend	for	major	rules	the	general	30-day	waiting	period	for	rules	established	by	the
Administrative	Procedure	Act	(see	§	553(d)).	Such	an	effect	should	not	pose	a	constitutional	problem.

74

(d)				Other	Congressional	Controls	on	Administrative	Agencies
Chadha	 underscores	 the	 separation	 of	 powers	 principle	 that	 Congress	 can	 act	 to	 control	 agency

decisions	only	 to	 the	 extent	 its	 actions	 conform	 to	 its	 constitutional	 role	 as	 a	 legislative	 rather	 than	 an
executive	 body.	 That	 constitutional	 limit	 noted,	 Congress’s	 legislative	 powers	 provide	 it	 a	 variety	 of
means	 to	 exert	 considerable	 influence	 over	 an	 agency’s	 execution	 of	 its	 enabling	 acts.	 This	 section
provides	a	glimpse	at	the	opportunities	these	means	offer	to	Congress.

Statutory	Controls.	 As	 demonstrated	 by	 the	 Small	 Business	 Regulatory	 Enforcement	Act	 of	 1996,
discussed	in	the	previous	section,	Congress	can	pass,	and	often	has	passed,	statutes	that	impose	generally
applicable	requirements	on	agency	decision-making.	In	fact,	much	of	administrative	law	is	the	product	of
just	 such	 an	 enactment,	 the	 Administrative	 Procedure	 Act.	 Another	 prominent	 example	 of	 a	 generally
applicable	 statute	 that	 has	 had	 a	 profound	 effect	 on	 the	 administrative	 process	 is	 the	 National
Environmental	 Policy	 Act	 of	 1969	 (“NEPA”),144	 which	 requires,	 among	 other	 things,	 that	 federal
agencies	 prepare	 an	 “environmental	 impact”	 statement	 in	 connection	 with	 “major	 Federal	 actions
significantly	affecting	the	quality	of	the	human	environment.”145

Congress	 also	has	 an	opportunity	when	drafting	 an	 enabling	 act	 to	provide	 specific	 controls	on	 any
administrative	 authority	 that	 it	 creates.	Enabling	 acts	do	not	 simply	define	 the	 substantive	power	of	 an
agency.	 They	 frequently	 include	 provisions	 specifically	 tailored	 to	 foster	 the	 optimal	 decision-making
environment	for	a	particular	agency.146	For	example,	Congress	may	choose	to	create	either	an	executive
or	an	independent	agency,	according	to	a	legislative	judgment	on	whether	the	agency	will	fulfill	its	policy
mission	 better	 with	 or	 without	 some	 insulation	 from	 political	 control	 by	 the	 president	 (see	 §	 1.2).	 In
addition,	Congress	may	design	a	decision-making	process	that	best	suits	an	agency’s	mandate	by	including
special	procedural	provisions	in	an	enabling	act.	Congress	also	may	introduce	so-called	“action	forcing”
provisions	in	an	enabling	act,	requiring,	for	example,	that	the	agency	issue	rules	by	a	fixed	deadline.	And
finally,	Congress	may	include	in	an	enabling	act	a	“sunset”	provision	that	fixes	an	expiration	date	for	the
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administrative	 authority	 it	 provides.	 Such	 a	 provision	 enables	 the	 legislators	 to	 reassess	 the	 agency’s
performance	before	renewing	its	statutory	authority.

Advice-and-Consent	 Power.	 The	 Senate’s	 power	 of	 “Advice	 and	 Consent”	 concerning	 the
appointment	 of	 agency	 heads	 and	 other	 senior	 administrative	 officials	 creates	 a	 source	 of	 legislative



influence	over	 the	policy	direction	of	agencies	 (U.S.	CONST.	 art.	 II,	§	2,	cl.	2).	True,	 the	Appointments
Clause	 makes	 the	 president	 “the	 principal	 agent”	 in	 appointing	 senior	 government	 officials	 (see	 §
2.4(a)).147	And	although	the	constitutional	text	provides	the	Senate	a	veto	power	over	the	appointment	of
agency	policymakers,	senators	only	rarely	have	rejected	a	presidential	nominee	for	administrative	office.
Still,	 the	Senate’s	advice-and-consent	 role	provides	an	 important	check	on	 the	president’s	discretion	 to
select	 government	 policymakers.	 As	 Alexander	 Hamilton	 explained,	 “the	 necessity	 of	 [the	 Senate’s]
concurrence”	hovers	in	the	shadow	of	every	major	executive	appointment,	and	thus	exerts	a	“powerful,”
though	usually	“silent,”	“restraint”	on	presidential	prerogative.148	In	addition,	confirmation	hearings	offer
senators	the	ideal	setting	for	soliciting	policy	commitments	from	senior	administrative	officials	as	part	of
the	political	dialogue	over	their	confirmation.149

Power	 of	 the	 Purse.	 The	 legislative	 power	 to	 appropriate	 funds	 for	 the	 “Common	 Defence	 and
general	Welfare	of	the	United	States”	provides	Congress	with	authority	to	fine-tune	agency	discretion	on
an	annual	basis	(U.S.	CONST.	art.	I.,	§	8,	cl.	1).	Because	the	Constitution	reinforces	Congress’s	“power	of
the	 purse”	 by	 disallowing	 any	 “Money	 [to]	 be	 drawn	 from	 the	 Treasury,	 but	 in	 Consequence	 of	 the
Appropriations	made	by	Law”	 (art.	 I.,	§	9,	cl.	7),	 each	year	every	agency	must	convince	 legislators	 to
fund	their	initiatives.150	As	a	practical	matter,	an	agency’s	“activities	are	authorized	only	to	the	extent	of
their	appropriations.”151	Notwithstanding	the	authority	that	Congress	grants	to	administrators	in	enabling
acts,	legislators	can	halt	a	federal	program	in	its	tracks	simply	by	declining	to	fund	the	program	in	an
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annual	 appropriations	 law.	 Alternatively,	 Congress	 can	 redirect	 agency	 priorities	 by	 specially
earmarking	funds	for	a	particular	program.	Congress	also	has	used	appropriations	laws	to	tweak	enabling
acts,	 at	 least	 during	 a	 fiscal	 year,	 by	 including	 “riders”	 that	 impose	 special	 conditions	 on	 an	 agency’s
expenditures	 to	 implement	one	or	more	of	 its	 programs.	The	 scope	of	Congress’s	power	 to	 enact	 such
appropriation	 riders	 remains	 an	 open	 constitutional	 question.152	 But	 wherever	 the	 outer	 limit	 of	 that
authority	 lay,	 it	 remains	 clear	 that	 the	 appropriations	 power	 offers	 Congress	 “a	 low-cost	 vehicle	 for
effective	legislative	control	over	executive	activity.”153

Legislative	Oversight.	 Congress’s	 legislative	 authority	 supports	 a	 general	 oversight	 role	 regarding
agency	 performance	 because	 administrative	 enforcement	 of	 federal	 statutes	 is	 relevant	 to	 legislative
decisions	 of	 whether	 to	 amend	 current	 statutes	 or	 to	 enact	 new	 ones.154	 Legislative	 oversight	 of
government	administration	takes	a	variety	of	forms,	ranging	from	public	congressional	hearings	(coupled
with	Congress’s	 subpoena	 power)	 to	 private	 communications	 between	 legislators	 (and	 their	 staff)	 and
executive	officials,	 including	 the	president.	Congress’s	oversight	 role	 allows	 legislators	 to	 signal	 their
policy	 preferences	 to,	 as	well	 as	 to	 secure	 policy	 commitments	 from,	 agency	 officials.	As	 a	 result	 of
Congress’s	oversight	powers,	agency	officials	often	exercise	their	policymaking	discretion	in	anticipation
of	the	likely	legislative	reaction.

Courts	of	appeals	decisions	have	established	varying	rules	governing	legislative	attempts	to	influence
agency	 decision-making	 in	 pending	 proceedings.	 Legislators	 may	 intercede	 in	 an	 informal	 rulemaking
proceeding,	 provided	 they	 limit	 their	 “pressure”	 to	 “factors	 …	 made	 relevant	 by	 Congress	 in	 the
applicable	 statute.”155	 The	 D.C.	 Circuit	 has	 explained,	 “[I]t	 [is]	 entirely	 proper	 for	 Congressional
representatives	vigorously	 to	 represent	 the	 interests	of	 their	constituents	before	administrative	agencies
engaged	 in	 informal,	general	policy	rulemaking,	so	 long	as	 individual	Congressmen	do	not	 frustrate	 the



intent	of	Congress	as	a	whole	as	expressed	in	statute,	nor	undermine	applicable	rules	of	procedure.”
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The	 courts	 expect	 agencies	 “to	 balance	Congressional	 pressure	with	 the	 pressures	 emanating	 from	 all
other	sources.”156	Reviewing	 courts	 have	 not	 allowed	 legislative	 attempts	 to	 influence	 the	 outcome	of
agency	 adjudications,	 however.	 Such	 legislative	 pressure	 has	 been	 held	 to	 violate	 the	 procedural	 due
process	 rights	 of	 the	 parties	 to	 those	 proceedings.157	 In	 addition,	 the	 Administrative	 Procedure	 Act
broadly	prohibits	ex	parte	communications	between	 legislative	officials	and	agency	decision-makers	 in
formal	administrative	proceedings	(see	§	5.6).

§	2.4					Administrative	Agencies	and	the	President
Article	 II	 of	 the	 Constitution	 vests	 the	 “executive	 Power	…	 in	 a	 President	 of	 the	 United	 States	 of

America”	 (§	 1).	Entrusting	 the	 executive	 power	 to	 a	 single	 official	marked	 a	 profound	departure	 from
most	 state	 constitutions	 at	 the	 time,	which	had	 tended	 to	opt	 for	 chief	 executive	offices	 that	were	both
weak	 and	 plural.	 The	Constitutional	Convention	 concluded,	 however,	 that	 creation	 of	 a	 strong,	 unitary
executive	 office	 should	 be	 an	 important	 feature	 of	 the	 new	 federal	 government.	 Alexander	 Hamilton,
writing	in	The	Federalist,	argued	that	a	unitary	presidency	strengthened	public	accountability	by	making	it
clear	who	 holds	 the	 ultimate	 responsibility	 for	 executive	 action.	Hamilton	 also	 believed	 that	 a	 unitary
executive	fostered	the	energy	that	was	“essential	to	the	steady	administration	of	the	laws.”158

The	 primary	 constitutional	 function	 of	 the	 president,	 at	 least	with	 respect	 to	 domestic	 affairs,	 is	 to
enforce	 acts	 of	Congress.	Article	 II	makes	 the	president	 the	Nation’s	 chief	 law	enforcement	 officer	 by
giving	him	or	her	the	power,	as	well	as	the	duty,	to	“take	Care	that	the	Laws	be	faithfully	executed”	(§	3).
The	framers	understood,	of	course,	that	the	president	would	not	personally	administer	the	vast	majority	of
the	 laws	 that	 the	 Constitution	 had	 placed	 under	 her	 or	 his	 care.	 They	 fully	 anticipated	 that	 Congress,
drawing	on	its	necessary	and	proper	power,	would	create	the	administrative	“departments”	that	actually
would	run	the	federal	government.	True	to	that	constitutional	design,	Congress	most	often	has	vested	the
authority	to	administer	statutory	programs	in	a	federal	agency	or	in	an	agency	official,	rather	than	in	the
president.	In	the	administrative	state,	agency	officials,	not	the	president,	primarily	exercise	the	executive
power.	The	president	largely	fulfills
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the	 constitutional	 obligation	 to	 “take	 care”	 that	 the	 laws	 are	 “faithfully	 executed”	 by	 overseeing	 how
administrative	agencies	carry	out	their	statutory	authority.

The	president,	 of	 course,	has	many	means	 at	his	or	her	disposal	 for	overseeing	agency	action.	This
section	focuses	on	three	such	means	that	have	created	constitutional	controversy	over	the	years.	These	are
the	president’s	power	(1)	to	appoint	government	administrators,	(2)	to	remove	government	administrators,
and	(3)	to	direct	the	actions	of	government	administrators.

(a)				The	Appointment	of	Administrative	Officials
The	 pragmatic	 politicians	 attending	 the	Constitutional	Convention	 approached	 the	 assignment	 of	 the

appointments	 power	warily	 because	 they	 regarded	 the	 authority	 to	 select	 government	 officials	 as	 “the
most	insidious	and	powerful	weapon	of	eighteenth-century	despotism.”159	Their	experience	provided	two



warnings.	English	constitutional	law	at	the	time	classified	the	appointment	of	magistrates	as	a	prerogative
right	of	the	Crown.	The	framers	believed	that	the	King	had	used	the	power	of	appointment	to	spread	his
influence	over	the	English	government	to	such	a	degree	that	the	balance	of	power	tilted	unhealthily	toward
the	 Crown.	 Many	 state	 constitutions	 had	 overcompensated	 for	 that	 imbalance	 by	 entrusting	 the
appointment	of	administrators	to	the	legislature.	In	the	framers’	view,	this	created	a	degree	of	legislative
control	over	the	executive	that	simply	swung	the	balance	of	power	in	the	opposite	direction.	The	lesson	of
the	 English	 and	 state	 experiences	 seemed	 clear:	 the	 Convention	 was	 determined	 to	 work	 out	 an
appropriate	balance	between	legislative	and	executive	authority	in	staffing	the	executive	branch.160

Rather	than	providing	one	method,	or	authority,	for	appointing	all	executive	personnel,	the	Constitution
arranges	 all	 those	 who	 occupy	 executive	 positions	 into	 a	 four-layer	 pyramid	 and	 prescribes	 different
selection	rules	for	each	layer.	(See	Figure	2–3.)
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Figure	2–3:	The	Executive	Pyramid

At	 the	 top	 of	 the	 pyramid,	 of	 course,	 is	 the	 president,	 who	 with	 the	 vice	 president,	 hold	 the	 only
executive	offices	created	by	the	Constitution.	These	also	are	the	only	executive	officials	who	are	selected
by	popular	election,	albeit	indirectly	through	the	Electoral	College	(U.S.	CONST.	art.	II,	§	1).

The	Appointments	Clause	of	the	Constitution	(art.	II,	§	2,	cl.	2)	controls	the	selection	of	the	“Officers
of	the	United	States,”	who	are	divided	into	two	groups—“principal	officers”	and	“inferior	officers.”161
Principal	officers	occupy	the	level	of	the	executive	pyramid	directly	below	the	president;	inferior	offers
reside	directly	below	principal	officers.

The	 selection	 of	 principal	 officers	 is	 the	 only	 administrative	 appointment	 that	 requires	 interbranch
agreement.	The	Appointments	Clause	requires	that	the	president	select	principal	officers	“by	and	with	the
Advice	and	Consent	of	the	Senate.”	The	justices	have	described	this	unique	sharing	of	the	appointments
power	 as	 designed	 “to	 preserve	 political	 accountability	 relative	 to	 important	 Government
assignments.”162	Alexander	Hamilton,
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writing	 on	 the	 presidency	 in	The	 Federalist,	 explained	 the	 thinking	 behind	 the	 split	 authority.	On	 one
hand,	 Hamilton	 argued	 that	 the	 president	 should	 take	 the	 lead	 in	 the	 appointments	 process	 because
important	 executive	 officials	 should	 be	 the	 choice,	 although	 not	 necessarily	 the	 first	 choice,	 of	 the
president.	He	also	believed	that	the	president	was	best	positioned	to	select	these	senior	executives	based
on	 their	 “intrinsic	 merit”	 for	 a	 particular	 office.163	 Somewhat	 paradoxically,	 Hamilton	 saw	 the
counterpoint	of	Senate	confirmation	as	“an	excellent	check”	against	the	president’s	“appointment	of	unfit
characters”	 to	 federal	 office.	 This	 check,	 Hamilton	 believed,	 typically	 would	 operate	 silently	 by
providing	 the	 president	 an	 incentive	 to	 nominate	 only	 individuals	 who	 would	 merit	 Senate
confirmation.164

The	Appointments	Clause	establishes	presidential	nomination	and	Senate	confirmation—the	selection
method	 that	 is	 required	 for	 principal	 officers—as	 only	 the	 default	 method	 for	 selecting	 inferior
officers.165	Congress	may	override	that	default	mode	whenever	the	legislators	“think	proper”	by	enacting
a	law	vesting	the	power	to	appoint	inferior	officers	“in	the	President	alone,	in	the	Courts	of	Law,	or	in	the
Heads	 of	 Departments”	 (art.	 II,	 §	 2,	 cl.	 2).	 The	 conspicuous	 absence	 from	 that	 list	 of	 appointing
authorities,	of	course,	is	Congress.166	In	the	scheme	of	the	Appointments	Clause,	Congress	is	confined	to
its	legislative	role	of	enacting	statutes,	with	the	single	exception	of	the	Senate’s	power	to	confirm	or	to
reject	the	president’s	nomination	of	principal	officers.	That	legislative	role	is	nevertheless	crucial	in	the
appointments	process.	Only	Congress	has	power	to	create	federal	offices,	principal	and	inferior,	and	with
respect	to	inferior	officers,	it	has	“significant	discretion”	in	assigning	the	power	of	appointment.167	As	a
corollary	 to	 its	 power	 to	 create	 federal	 offices,	 Congress	 also	 has	 some	 leeway	 in	 specifying	 the
qualifications	for	officeholders.	But	just	as	Congress	cannot	execute	the	statutes	that	it	enacts,	it	may	not
appoint	the	incumbents	of	the	offices	it	creates.168
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Finally,	at	the	base	of	the	federal	executive	pyramid,	reside	the	many	“employees	of	the	United	States”
who	 do	 not	 qualify	 as	 officers	 of	 the	United	States.169	Drawing	 on	 the	Necessary	 and	 Proper	Clause,
Congress	 is	 free	 to	devise	any	method	 for	selecting	 federal	employees	who	do	not	 rise	 to	 the	status	of
officer	 of	 the	 United	 States,	 so	 long	 as	 that	 selection	 method	 otherwise	 satisfies	 constitutional
requirements.170

Although	the	selection	rules	of	the	Appointments	Clause	seem	clear	enough,	the	Convention’s	failure	to
define	key	terms	has	created	several	 lingering	uncertainties.	For	example,	 just	who	are	the	“Officers	of
the	 United	 States”	 that	 must	 be	 appointed	 in	 compliance	 with	 the	 Appointments	 Clause?	 And	 what
distinguishes	 inferior	 officers,	 for	 whom	Congress	 may	 vary	 the	 default	 selection	 rule	 of	 presidential
nomination	 and	 Senate	 confirmation,	 from	 principal	 officers,	 on	whose	 selection	 the	 president	 and	 the
Senate	 must	 always	 agree?	 It	 even	 has	 proven	 difficult	 to	 pin	 down	 the	 identity	 of	 the	 “Heads	 of
Departments”	whom	Congress	may	authorize	 to	appoint	 inferior	officers.	The	case	 law	is	 too	sparse	 to
unravel	these	mysteries	fully,	but	recent	decisions	by	the	Supreme	Court	have	begun	to	provide	content	to
the	far	from	self-defining	language	of	the	Appointments	Clause.

The	 Definition	 of	 “Officers	 of	 the	 United	 States.”	 The	 Appointments	 Clause	 governs	 only	 the
selection	of	“Officers	of	the	United	States.”	Although	the	Constitution	does	not	define	the	meaning	of	that
term,	 the	 framers	 signaled	 that	 this	 would	 be	 a	 rather	 select	 group	 of	 officials	 by	 requiring	 that	 the
president	“Commission	all	 the	Officers	of	 the	United	States”	(art.	II,	§	3).	It	would	make	little	sense	to
require	 presidential	 commissions	 for	 all	 federal	 employees,	 even	 circa	 1789.	 The	 Supreme	 Court



accordingly	has	defined	“Officers	of	the	United	States”	somewhat	restrictively,	limiting	the	designation	to
those	who	 exercise	 “significant	 authority	 pursuant	 to	 the	 laws	of	 the	United	States.”171	 This	 definition
guides	the	justices	in	making	two	important	distinctions	that	control	the	application	of	the	Appointments
Clause.	The	first	 is	 the	distinction	between	officers	of	 the	United	States	and	 legislative	officers,	whom
Congress	is	free	to	appoint	on	its	own	without	regard	to	the	Appointments	Clause.	The	second	distinction
is	between	officers	of	the	United	States	and	government	employees,	whose	hiring	flies	beneath	the	radar
of	the	Appointment	Clause.
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The	Distinction	Between	Officers	 of	 the	United	 States	 and	Legislative	Officers.	 In	Buckley	 v.
Valeo,172	the	Court’s	leading	Appointments	Clause	decision,	the	justices	described	officers	of	the	United
States	as	having	a	significant	role	in	“the	administration	and	enforcement	of	the	public	law.”	Legislative
officers,	by	contrast,	“carry	out	appropriate	legislative	functions.”	In	Buckley,	the	justices	evaluated	the
constitutional	status	of	the	Federal	Election	Commission,	which	Congress	had	created	in	the	wake	of	the
Watergate	scandals	to	regulate	federal	elections.	In	light	of	the	sensitivity	of	the	Commission’s	mandate,
Congress	had	provided	for	an	unusual	method	of	selecting	the	six	voting	members	of	the	new	agency:	the
president	 selected	 two	of	 the	Commissioners,	 the	president	pro	 tempore	of	 the	Senate	 selected	another
two,	and	 the	Speaker	of	 the	House	selected	 the	remaining	 two	Commissioners.	Because	 these	selection
methods	did	not	comply	with	the	Appointments	Clause,	the	Court	barred	the	Commission	from	exercising
its	“substantial	powers”	to	“flesh[	]	out”	or	to	enforce	the	statutes	under	its	jurisdiction.	Such	significant
executive	powers,	the	Court	held,	could	only	be	exercised	by	officers	of	the	United	States	who	had	been
selected	according	to	the	terms	of	the	Appointments	Clause.	The	Court	cleared	the	Commission,	as	then
constituted,	only	 to	exercise	 those	of	 its	statutory	powers	 that	were	“essentially	of	an	 investigative	and
informative	 nature,”	 because	Congress	 could	 have	 delegated	 such	 powers	 to	 one	 of	 its	 committees.173
After	Buckley,	Congress	quickly	amended	 the	Commission’s	organic	act	 to	provide	for	 the	selection	of
Commissioners	in	compliance	with	the	Appointments	Clause,	and	thus	to	allow	the	Commission	fully	to
exercise	its	statutory	authority.

The	Distinction	Between	Officers	and	Employees	of	the	United	States.	The	Court’s	limitation	of
the	 selection	 rules	 of	 the	 Appointments	 Clause	 to	 those	 officers	 who	 are	 entrusted	 with	 significant
authority	 to	 administer	 and	 to	 enforce	 federal	 law	 recognizes	 Congress’s	 broad	 authority	 under	 the
Necessary	and	Proper	Clause	to	provide	for	the	hiring	of	federal	employees	who	are	“lesser	functionaries
subordinate	to	officers	of	the	United	States.”174	Instead	of	wielding	the	substantial	discretionary	authority
that	 is	 the	marker	 of	 the	 officers	 of	 the	United	 States,	 federal	 employees	 tend	 to	 perform	 “ministerial
tasks.”175
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The	 Supreme	 Court’s	 most	 important	 application	 to	 date	 of	 the	 distinction	 between	 officers	 and
employees	was	in	Freytag	v.	Commissioner	of	Internal	Revenue.176	In	Freytag,	the	Court	considered	the
status	of	the	“special	trial	judges”	of	the	United	States	Tax	Court.	The	chief	judge	of	that	court	assigned
these	special	judges	to	decide	several	types	of	cases.	In	other	cases,	the	chief	judge	assigned	special	trial
judges	to	assist	the	full-fledged	judges	of	the	Tax	Court	by	conducting	hearings	and	proposing	decisions.
The	 justices	 found	 the	 special	 trial	 judges	 to	 be	 officers	 of	 the	 United	 States	 rather	 than	 federal
employees.	 The	 officer	 status	 of	 the	 special	 judges	 came	 through	 clearly	 for	 the	 Court	 in	 their



“independent	authority”	to	decide	some	cases	in	lieu	of	the	Tax	Court	judges,	who	quite	clearly	qualified
as	officers	of	the	United	States.177

The	 justices	 in	Freytag	 also	 held,	 however,	 that	 the	 supporting	 role	which	 the	 special	 trial	 judges
played	for	the	Tax	Court	judges	itself	was	sufficient	to	require	that	their	selection	satisfy	the	requirements
of	the	Appointments	Clause.	Even	though	the	special	trial	judges	in	their	supporting	role	lacked	authority
to	make	 final	 decisions,	 they	 still	 exercised	 significant	 “duties	 and	discretion,”	 such	 as	presiding	over
trials,	ruling	on	the	admissibility	of	evidence,	and	enforcing	compliance	with	discovery	orders.	The	Court
also	pointed	 to	 certain	 features	of	 the	office	of	 special	 trial	 judge	which	 suggested	 that	 it	 possessed	 a
somewhat	special	status	in	the	eyes	of	Congress.	The	legislators	had	established	the	office	“by	law,”	as
the	 Appointments	 Clause	 requires	 for	 officers	 of	 the	 United	 States,	 and	 again	 by	 law,	 Congress	 had
specified	“the	duties,	salary,	and	means	of	appointment	for	that	office.”178

The	Distinction	Between	 Principal	 and	 Inferior	Officers	 of	 the	United	 States.	 Distinguishing	 a
principal	 from	 an	 inferior	 officer	 is	 important,	 recall,	 because	 the	 Appointments	 Clause	 requires	 that
principal	 officers	 be	 selected	 by	 the	 president	 with	 Senate	 confirmation,	 but	 allows	 Congress	 some
flexibility	in	providing	for	the	appointment	of	inferior	officers.	Yet	neither	the	Appointments	Clause	nor
the	Supreme	Court’s	 interpretation	of	 the	Clause’s	 selection	 rules	 has	 firmly	 established	 an	 “exclusive
criterion”	to	apply	the	distinction.179	In	Edmond	v.	United	States,180
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however,	 the	 justices	 took	a	significant	 step	 in	clarifying	 the	distinction	between	principal	and	 inferior
officers	 by	 identifying	 the	 criterion	 that	 provides	 at	 least	 the	 starting	 point	 for	 analysis—whether	 the
officer	 in	 question	 is	 subordinate	 to	 “some	 higher	 ranking	 officer	 or	 officers	 below	 the	 President.”	 In
determining	the	subordinate	status	of	an	officer,	Edmond	made	clear	 that	 it	was	not	sufficient	simply	to
find	 other	 officers	 “who	 formally	 maintain	 a	 higher	 rank,	 or	 possess	 responsibilities	 of	 a	 greater
magnitude.”	 Rather,	 the	 Court	 explained,	 inferior	 officers	 are	 “officers	 whose	 work	 is	 directed	 and
supervised	at	some	level	by	others	who	were	appointed	by	Presidential	nomination	with	the	advice	and
consent	of	the	Senate.”181

Justice	 David	 H.	 Souter	 wrote	 a	 concurring	 opinion	 in	 Edmond	 to	 hold	 open	 the	 possibility	 that
officers	who	 are	 supervised	by	principal	 officers	might	 nevertheless	 be	 regarded	 as	 principal	 officers
themselves.	Justice	Souter	agreed	with	the	Edmond	majority	that	an	officer	could	not	qualify	as	inferior	if
he	or	she	had	no	superior	other	than	the	president.	But	Souter	regarded	the	subordinate	status	of	an	officer
as	a	necessary	but	 insufficient	determinant	of	 inferior	status.	For	officers	with	superiors,	Justice	Souter
advocated	“a	detailed	look	at	[their]	powers	and	duties”	in	order	to	settle	whether	they	are	principal	or
inferior	officers	within	the	meaning	of	the	Appointments	Clause.182

Edmond	places	in	question	the	Court’s	controversial	holding	in	Morrison	v.	Olson	 that	 the	office	of
independent	 counsel,	 formerly	 known	 as	 the	 office	 of	 special	 prosecutor,	 was	 of	 inferior	 rather	 than
principal	 status.183	 Independent	 counsel	 possessed	 complete	 power	 and	 independent	 authority	 to
investigate	and	prosecute	allegations	of	criminal	wrongdoing	by	senior	executive	officials,	including	the
president.	 In	Morrison,	 the	 justices	 relied	 on	 several	 considerations	 in	 evaluating	 that	 unusual	 federal
office.	At	the	outset,	they	considered	it	important	that	the	Attorney	General	could	remove	an	independent
counsel,	albeit	only	for	cause.	Although	the	Attorney	General	lacked	authority	to	direct	and	supervise	an
independent	counsel,	as	Edmond	now	seems	to	require	for	inferior	status,	this	removal	power	suggested



to	the	Morrison	Court	that	an	independent	counsel	was	“to	some	degree	‘inferior’	in	rank	and
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authority.”	 But	 the	 justices	 did	 not	 rest	 their	 conclusion	 of	 the	 inferior	 status	 of	 the	 office	 of
independent	counsel	solely	on	the	removal	authority	of	the	Attorney	General.	A	check	of	the	powers	and
duties	of	an	 independent	counsel	convinced	 them	that	 the	office	did	not	 rise	 to	 the	principal	 level.	The
justices	emphasized	that	“an	independent	counsel	is	appointed	essentially	to	accomplish	a	single	task,	and
when	that	task	is	over	the	office	is	terminated.”184

The	Court’s	formal	and	categorical	approach	to	the	distinction	between	principal	and	inferior	officers
in	Edmond	is	in	considerable	tension	with	its	more	functional	and	multi-factored	analysis	in	Morrison.	It
is	possible	to	square	the	two	decisions	by	concluding	that	an	independent	counsel	was	subordinate	to	the
Attorney	General	because	of	the	latter’s	removal	authority.185	In	Edmond,	 for	example,	 the	Court	noted
that	 “[t]he	 power	 to	 remove	 officers	…	 is	 a	 powerful	 tool	 for	 control,”186	 but	 the	 officer	 at	 issue	 in
Edmond	 was	 removable	 at	 will,	 while	 the	 independent	 counsel	 in	Morrison	 was	 removable	 only	 for
cause.	In	light	of	the	tension	between	Edmond	and	Morrison,	and	the	Court’s	caveat	in	Edmond	that	there
is	no	“exclusive	criterion”	for	distinguishing	a	principal	from	an	inferior	officer,	it	might	be	best	to	heed
Justice	Souter’s	advisory	that	the	Court’s	approach	to	this	distinction	remains	unsettled	“at	this	stage	of
the	Court’s	thinking.”187

Heads	of	Departments.	The	Appointments	Clause	provides	Congress	with	discretion	to	authorize	the
president,	the	courts,	or	“the	Heads	of	Departments”	to	appoint	inferior	officers	of	the	United	States.	The
clause,	however,	does	not	identify	the	department	heads	whom	Congress	can	entrust	with	this	appointment
authority.	The	Constitution	 refers	 to	 “Departments”	 on	 several	 occasions,	 but	 it	 neither	 constituted	 nor
defined	 them.	The	various	constitutional	 references	hint,	however,	 that	 the	“Heads	of	Departments”	 the
framers	may	have	had	in	mind	when	drafting	the	Appointments	Clause	were	“the	principal	Officer[s]	in
each	of	 the	executive	Departments”	mentioned	 in	 the	Opinions	Clause,	which	appears	 in	 the	preceding
paragraph	(art.	II,	§	2,	cl.	1).188	But	what	are	the	“executive	Departments”?	After	some	initial
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confusion,189	 the	 Court	 recently	 has	 made	 clear,	 that	 at	 least	 as	 used	 in	 the	 Appointments	 Clause,
“Department”	means	“a	freestanding	component	of	the	Executive	Branch,	not	subordinate	to	or	contained
within	 any	 other	 such	 component.”190	 This	 broad	 definition,	 which	 includes	 so	 called	 “independent
agencies,”191	generally	enables	Congress	 to	authorize	 the	heads	of	 freestanding	agencies	 to	appoint	 the
inferior	officials	of	their	agencies.

(b)				The	Removal	of	Administrative	Officials
The	Constitution	created	a	process	of	 impeachment	 to	enable	Congress	 to	 remove	 the	president,	 the

vice	president,	and	“all	Civil	Officers	of	the	United	States”	who	are	found	guilty	of	“Treason,	Bribery,	or
other	 high	Crimes	 and	Misdemeanors”	 (art.	 II,	 §	 4).	 Impeachment	 is	 solely	 a	 legislative	 power,	 and	 it
gives	Congress	an	important	check	against	executive	officials	who	abuse	their	authority.	The	Constitution,
however,	did	not	indicate	whether	impeachment	provides	the	only	means	of	removing	executive	officers.
There	apparently	was	no	recorded	debate	on	this	question	during	the	Constitutional	Convention.	Yet	few
have	 interpreted	 the	 Constitution	 to	 foreclose	 the	 removal	 of	 executive	 officers	 other	 than	 by



impeachment.	The	controversy	has	centered	on	devising	the	constitutional	rules	to	govern	such	removals.

The	Decision	of	1789.	One	of	the	most	pressing	obligations	of	the	First	Congress	was	to	flesh	out	the
federal	 executive	 beyond	 the	 offices	 of	 the	 president	 and	 vice	 president,	 the	 only	 executive	 offices
established	 by	 the	 Constitution	 (see	 §	 1.5(a)).	 The	 legislators	 took	 up	 that	 challenge	 by	 creating	 the
Departments	of	Foreign	Affairs,	Treasury,	and	War	as	the	first	agencies	of	the	United	States	Government.
The	 members	 of	 the	 First	 Congress	 recognized	 that	 the	 heads	 of	 these	 new	 departments	 would	 be
principal	 officers	 of	 the	United	 States	who	must	 be	 nominated	 by	 the	 president	 and	 confirmed	 by	 the
Senate.	The	problem	that	gave	the	 legislators	pause	was	formulating	a	provision	for	 the	removal	of	 the
department	 heads	 from	 office.	 The	 extended	 debate	 in	 the	House	 of	Representatives	 over	 the	 removal
provision	in	the	organic	act	of	the	Department	of	Foreign	Affairs	(now	the	Department	of	State)	generated
no	less	than	four	competing	interpretations	of	the
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Constitution’s	allocation	of	the	power	to	remove	the	heads	of	the	executive	departments.192

The	first	interpretation	held	that	significant	executive	officers	were	removable	only	by	impeachment.
All	but	a	few	members	of	the	First	Congress	rejected	this	interpretation	on	pragmatic	grounds:	it	made	the
removal	 of	 incompetent	 or	 corrupt	 administrators	 too	 difficult.	 There	 also	 was	 textual	 support	 for
distinguishing	 between	 the	 tenure	 of	 federal	 judges,	 who	 are	 removable	 only	 by	 impeachment,	 and
executive	officers.	The	Constitution	suggests	that	impeachment	is	the	exclusive	means	of	removing	federal
judges	by	providing	that	judges	“shall	hold	their	Office	during	good	Behavior”	(art.	III,	§	1).	There	is	no
parallel	provision	safeguarding	the	tenure	of	non-judicial	officers	of	the	United	States.	The	First	Congress
thus	 accepted	 that	 its	 impeachment	 power	 supplemented	 rather	 than	 displaced	 the	 authority	 to	 remove
government	 officials	 by	 less	 arduous	means.	The	 disagreement	 in	 1789	 arose	 from	 the	 effort	 to	 define
those	alternative	means.

The	search	for	the	constitutional	location	of	the	removal	power	split	the	House	into	three	roughly	equal
groups.	One	of	these	groups	aligned	the	power	to	remove	an	executive	official	with	the	power	to	appoint
that	official,	claiming	that	the	president	could	remove	principal	officers	like	department	heads	only	with
the	consent	of	the	Senate.	This	interpretation	followed	the	position	that	Alexander	Hamilton	had	taken	in
The	 Federalist.	 Hamilton	 believed	 that	 such	 a	 power-sharing	 arrangement	 would	 promote	 “a	 steady
administration”	by	disallowing	a	new	president	from	unilaterally	removing	the	officials	appointed	by	her
or	his	predecessor.193

Another	 group	 of	 representatives	 read	 the	 Constitution	 to	 vest	 in	 the	 president	 alone	 the	 power	 to
remove	 the	 heads	 of	 executive	 departments.	 Some	 proponents	 of	 this	 third	 interpretation,	 led	 by
Hamilton’s	 co-author	 of	 The	 Federalist,	 James	 Madison,	 relied	 on	 Article	 II’s	 creation	 of	 a	 unitary
executive.	 Because	 the	 Constitution	 prescribed	 presidential	 control	 over	 the	 administration	 of
government,	Madison’s	group	argued,	the	president	alone	should	possess	removal	authority.	Others	in	this
group	 would	 assign	 the	 president	 the	 removal	 power	 because	 the	 president	 possessed	 the	 power	 of
appointment.	Still	others	who	adopted	this	interpretation
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simply	believed	that	it	made	functional	sense	for	the	president	to	be	able	to	remove	executive	officers.
The	 final	 group	 of	House	members	 argued	 that	 the	 power	 of	 removal	 from	 executive	 office	 should



parallel	the	constitutional	power	to	create	the	office.	Because	Congress,	under	its	necessary	and	proper
power,	decided	whether	to	create	an	office,	this	interpretation	held,	the	legislators	could	also	decide	the
tenure	 of	 the	 incumbent	 of	 that	 office.	Every	House	member	who	held	 this	 view,	 however,	 believed	 it
best,	as	a	matter	of	policy,	for	Congress	to	authorize	the	president	alone	to	remove	the	heads	of	the	new
departments.

In	 the	 end,	 the	 proponents	 of	 the	 third	 and	 fourth	 interpretations	 prevailed	 in	 the	 House,	 which
approved	 provisions	 authorizing	 the	 president	 alone	 to	 remove	 the	 Secretaries	 of	 Foreign	 Affairs,
Treasury,	 and	War	 from	 office.	 But	 because	 the	members	 of	 the	 winning	 coalition	 advanced	 different
opinions	on	the	constitutional	location	of	the	removal	power,	it	is	unclear	whether	the	removal	provisions
reflected	a	judgment	by	House	members	that	the	Constitution	mandated	an	exclusive	presidential	power	of
removal,	or	simply	 that	presidential	 removal	represented	 the	best	policy	option.	The	senators,	who	did
not	 record	 their	 debate,	 split	 evenly	 on	 whether	 to	 provide	 the	 president	 an	 unencumbered	 power	 to
remove	 the	 first	 executive	 department	 heads.	The	Senate	 adopted	 the	House	provision	only	 on	 the	 tie-
breaking	vote	of	Vice	President	John	Adams.	Thus,	the	best	interpretation	of	the	so-called	“Decision	of
1789”	 might	 well	 be	 that	 the	 First	 Congress	 was	 unable	 to	 settle	 the	 vexing	 separation	 of	 powers
questions	 surrounding	 the	 constitutional	 placement	 of	 the	 power	 to	 remove	 the	 heads	 of	 executive
departments	other	than	by	impeachment.

The	Supreme	Court’s	Jurisprudence.	Although	Congress	 took	up	 the	question	of	 the	Constitution’s
allocation	of	the	power	to	remove	executive	officers	as	one	of	its	first	orders	of	business,	 the	Supreme
Court	did	not	immediately	weigh	in	on	the	question.	Indeed,	the	Court’s	first	extensive	consideration	of
the	 removal	 power	 did	 not	 come	until	 the	 twentieth	 century,	when	 the	Court	 decided	Myers	 v.	United
States.194	Myers	 involved	an	order	by	President	Woodrow	Wilson	 to	his	Postmaster	General	 to	 fire	 a
postmaster.	The	firing	violated	a	statute	providing	that	the	president	could	remove	postmasters	only	“with
the	 advice	 and	 consent	 of	 the	 Senate.”	 A	 divided	 Court,	 led	 by	 Chief	 Justice	 (and	 former	 President)
William	Howard	Taft,	upheld	the	postmaster’s	removal,	holding	that	the	Constitution	vests	the	president
with	the	“exclusive”	and	“unrestricted”	power	to	remove	“executive	officers	of
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the	United	States	whom	he	has	appointed	with	the	advice	and	consent	of	the	Senate.”195

Chief	Justice	Taft	relied	on	the	Decision	of	1789	as	precedent	for	finding	an	“exclusive	and	illimitable
power”196	in	the	president	to	remove	principal	executive	officers.	He	interpreted	the	decision	of	the	First
Congress	to	authorize	the	president	to	remove	the	heads	of	the	first	executive	departments	as	flowing	from
a	 constitutional	 imperative	 rather	 than	 from	 a	mere	 policy	 preference.	 The	Chief	 Justice	 followed	 the
Madison	 group	 of	 House	 members	 by	 grounding	 the	 exclusivity	 of	 the	 president’s	 removal	 power	 on
Article	II’s	creation	of	a	unitary	executive.	As	had	Madison,	the	Chief	Justice	believed	that	the	president
could	 fulfill	his	constitutional	mandate	 to	“take	Care	 that	 the	Laws	be	 faithfully	executed”	 (art.	 II,	§	3)
only	if	he	possessed	unilateral	power	to	remove	senior	executive	officers.197

Chief	Justice	Taft	took	on	the	Hamiltonian	position	that	the	power	to	remove	principal	officers	should
reflect	 the	 interbranch	 sharing	of	 the	 appointment	 power	 prescribed	by	 the	Constitution.	Almost	 surely
drawing	on	his	experience	in	the	White	House,	Taft	believed	that	the	presidential	stakes	were	higher	for
the	removal	of	executive	officers	than	for	their	appointment.	Senate	rejection	of	a	nominee	for	executive
office	 would	 not	 necessarily	 undermine	 the	 president’s	 ability	 to	 control	 administration	 because	 the
president	could	always	nominate	another	candidate	in	whom	he	or	she	had	confidence.	Requiring	Senate



confirmation	 for	 removals	 from	 office,	 however,	 would	 run	 the	 risk	 of	 saddling	 the	 president	 with
“subordinate	executive	officers,	…	who	by	their	inefficient	service	under	him,	by	their	lack	of	loyalty	to
the	 service,	or	by	 their	different	views	of	policy	might	make	his	 taking	care	 that	 the	 laws	be	 faithfully
executed	most	difficult	or	 impossible.”	Taft	 thus	worried	 that	Senate	 involvement	 in	 removal	decisions
would	impose	“a	much	greater	limitation	upon	the	executive	branch”	than	the	advice-and-consent	power
that	the	Constitution	provided	for	the	appointment	of	principal	officers.198

Chief	 Justice	Taft’s	opinion	 for	 the	Court	 in	Myers	 represents	 perhaps	 the	 strongest	 endorsement	 of
presidential	autonomy	in	American	constitutional	jurisprudence.	The	justices	have	stood	by
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Myers’s	 ruling	 that	 the	 separation	 of	 powers	 bars	 legislators	 from	 taking	 any	 part	 in	 the	 decision	 to
remove	 officials	who	 exercise	 the	 executive	 power,	 other	 than	 by	 impeachment.	 Indeed,	 the	Court	 has
solidified	that	ruling	in	recent	years	by	equating	congressional	involvement	in	removal	decisions	with	the
legislative	 veto.	 To	 the	 justices,	 both	 actions	 threaten	 “congressional	 usurpation”	 of	 the	 executive
power.199

Within	ten	years	of	deciding	Myers,	however,	the	Court	began	to	rethink	whether	it	made	constitutional
sense	 to	 disable	Congress	 from	 restricting	 in	 any	way	 the	 president’s	 power	 to	 remove	 administrative
officials	 who,	 unlike	Myers’s	 postmaster,	 lead	 modern	 regulatory	 agencies.	 Humphrey’s	 Executor	 v.
United	 States200	 involved	 President	 Franklin	 Roosevelt’s	 removal	 of	 a	member	 of	 the	 Federal	 Trade
Commission	 whom	 Roosevelt’s	 predecessor,	 President	 Herbert	 Hoover,	 had	 appointed	 to	 office.
Following	the	logic	of	Myers,	President	Roosevelt	explained	his	decision	to	fire	the	Commissioner	as	an
effort	 to	align	“the	work	of	 the	Commission”	with	his	“aims	and	purposes.”	The	ousted	Commissioner,
however,	 claimed	 that	 the	 president’s	 desire	 for	 like-minded	 Federal	 Trade	Commissioners	was	 not	 a
lawful	basis	for	his	termination	because	the	agency’s	organic	act	limited	the	grounds	for	removing	Trade
Commissioners	to	“inefficiency,	neglect	of	duty,	or	malfeasance	in	office.”	Roosevelt	naturally	responded
that	under	Myers,	Congress’s	for-cause	restriction	on	his	removal	authority	was	unconstitutional.201

The	 Court	 in	 Humphrey’s	 Executor	 upheld	 the	 removal	 restriction.	 Henceforth,	 the	 justices	 held,
Myers’s	acceptance	of	an	“exclusive	and	illimitable	power	of	removal”	in	the	president	would	be	limited
to	 “purely	 executive	 officers.”	 The	 “character	 of	 the	 office”	 at	 issue	 in	Myers	 so	 qualified	 because
postmasters	were	 “restricted	 to	 the	performance	of	 executive	 functions.”	The	office	of	 postmaster	was
“merely	one	of	 the	units	 in	 the	executive	department,”	and	postmasters	 thus	 served	as	“subordinate[s]”
and	“aid[s]”	of	the	president.202

The	justices	viewed	the	office	of	Federal	Trade	Commissioner	differently.	In	the	Court’s	description,
“The	 Federal	 Trade	 Commission	 is	 an	 administrative	 body	 created	 by	 Congress	 to	 carry	 into	 effect
legislative	policies	embodied	in	the	statute	in	accordance	with	the	legislative	standard	therein	prescribed,
and	to	perform	other	specified	duties	as	a	legislative	or	as	a	judicial	aid.”	The
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actions	of	such	a	 law-enforcement	agency,	 the	 justices	believed,	could	not	“be	characterized	as	an	arm
or	 an	 eye	 of	 the	 executive.”	 The	 FTC	 served	 functions	 that	 the	 Court	 described	 as	 either	 “quasi
legislative”	 (referring	 to	 the	authority	 to	conduct	 investigations	and	 to	 submit	 reports	 to	Congress)	 and
“quasi	 judicial”	 (referring	 to	 the	Commission’s	adjudicatory	authority).	An	agency	with	an	amalgam	of



such	powers,	the	Court	concluded,	“occupie[d]	no	place	in	the	executive	department	and	…	exercise[d]
no	part	of	the	executive	power	vested	by	the	Constitution	in	the	President.”	Because	regulatory	agencies
such	 as	 the	 FTC	 operated	 outside	 the	 executive	 domain,	Humphrey’s	 Executor	 held,	 Congress	 could
allow	them	to	“act	in	discharge	of	their	duties	independently	of	executive	control.”203

The	Court’s	 trimming	of	Myers	 in	Humphrey’s	Executor	 resulted	from	the	 justices’	belief	 that	Chief
Justice	Taft’s	 insistence	 on	 an	 untouchable	 removal	 power	 in	 the	 president	was	 incompatible	with	 the
emergence	 of	 the	modern	 regulatory	 agency,	which	 extended	 government	 administration	 far	 beyond	 the
original	 executive	 departments	 that	 the	 First	 Congress	 had	 created	 in	 1789.	 The	 justices	 accepted	 the
legitimacy	of	Congress’s	policy	choice	 to	 structure	 regulatory	agencies	as	 law-enforcement	bodies	 that
are	politically	independent	and	“nonpartisan.”	But	their	rationale	for	distinguishing	Humphrey’s	Executor
from	Myers	was	 itself	 incompatible	with	 the	 principle	 of	 separation	of	 powers.	 If	 regulatory	 agencies
with	“quasi	 legislative”	and	“quasi	 judicial”	powers	had	“no	place	 in	 the	executive	department,”	what
was	 their	 place	 in	 a	 government	 divided	 into	 three,	 and	 only	 three,	 branches?	Moreover,	 the	 Court’s
description	 of	 a	 law-enforcement	 agency	 like	 the	 FTC—an	 “administrative	 body”	 that	 “carr[ies]	 into
effect	 legislative	 policies	 embodied	 in	 [a]	 statute	 in	 accordance	 with	 the	 legislative	 standard	 therein
prescribed”—hardly	 describes	 an	 entity	 that	 “exercises	 no	 part	 of	 the	 executive	 power	 vested	 by	 the
Constitution	 in	 the	 President.”204	 Indeed,	 the	 Court’s	 description	 expresses	 the	 core	 meaning	 of	 the
executive	power,	namely,	the	enforcement	of	acts	of	Congress.

The	 evolution	 of	 administrative	 law	 undermined	 the	 rationale,	 but	 not	 the	 result,	 in	 Humphrey’s
Executor.	 Regulatory	 agencies	 like	 the	 FTC	 are	 now	 understood	 to	 exercise	 the	 executive	 power
(because	they	enforce	their	enabling	acts),	even	when	their	actions	resemble	Congress’s	exercises	of	the
legislative	power	(as	in	rulemaking)	or	of	the	courts’	exercise	of	the	judicial	power	(as	in	adjudication)
(see	§	2.2).	The	contemporary	Court	accordingly	has
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found	 it	 necessary	 to	 revise	 the	 distinction	 between	Myers	 and	Humphrey’s	 Executor	 to	 fit	 this	 new
understanding.

The	 revision	 occurred	 in	Morrison	 v.	 Olson.205	 In	Morrison,	 the	 Court	 evaluated	 the	 organic	 act
creating	 the	 office	 of	 independent	 counsel,	 which	 had	 authority	 to	 investigate,	 and	 if	 warranted,	 to
prosecute	senior	executive	officials,	 including	the	president,	 for	violations	of	federal	 law.	As	had	been
true	of	the	FTC	Commissioners	before	the	Court	in	Humphrey’s	Executor,	Congress	designed	the	office	of
independent	 counsel	 to	 enable	 the	 incumbent	 to	 fulfill	 this	 sensitive	 law-enforcement	 mission
independently.	 The	 act	 thus	 provided	 that	 the	 Attorney	 General	 could	 remove	 an	 independent	 counsel
“only	 for	 good	 cause,	 physical	 disability,	 mental	 incapacity,	 or	 any	 other	 condition	 that	 substantially
impairs	the	performance	of	[the]	independent	counsel’s	duties.”206

This	good-cause	restriction	resembled	the	removal	restriction	that	the	Court	had	upheld	in	Humphrey’s
Executor.	 But	 whereas	 Humphrey’s	 Executor	 rested	 on	 the	 rationale	 that	 FTC	 Commissioners
“exercise[d]	no	part	of	the	executive	power,”	the	Court	in	Morrison	 freely	acknowledged	that	 the	“law
enforcement	 functions”	 performed	 by	 the	 independent	 counsel	 were	 executive	 in	 nature.	 Under	 the
Myers/Humphrey’s	Executor	 distinction,	 the	Morrison	Court’s	 acknowledgement	would	have	 triggered
the	Myers	rule	of	“illimitable	power”	in	the	president	to	remove	an	independent	counsel	from	office.	The
justices	 instead	 used	Morrison	 to	 further	 marginalize	 Myers.	 “[O]ur	 present	 considered	 view,”	 the
Morrison	 Court	 declared,	 “is	 that	 the	 determination	 of	 whether	 the	 Constitution	 allows	 Congress	 to



impose	a	‘good	cause’-type	restriction	on	the	President’s	power	to	remove	an	official	cannot	be	made	to
turn	on	whether	or	not	that	official	is	classified	as	‘purely	executive.’	”207

The	Court	in	Morrison	replaced	Myers’s	formalistic	approach	to	the	president’s	removal	power	with
a	more	functional	orientation.	“The	analysis	contained	in	our	removal	cases	is	designed	not	to	define	rigid
categories	 of	 those	 officials	 who	 may	 or	 may	 not	 be	 removed	 at	 will	 by	 the	 President,”	 the	 Court
explained,	“but	to	ensure	that	Congress	does	not	interfere	with	the	President’s	exercise	of	the	‘executive
power’	and	his	 constitutionally	appointed	duty	 to	 ‘take	care	 that	 the	 laws	be	 faithfully	executed’	under
Article	II.”	Having	switched	from	a	formal	to	a	functional	approach,	the	Court	in	Morrison	reaffirmed	as
“undoubtedly	correct”	the	Myers	rule	prohibiting	Congress	from	aggrandizing	its	power	by
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“involv[ing]	 itself	 in	 the	 removal	 of	 an	 executive	 official.”	 But	 the	 justices	 broadened	 congressional
authority	to	restrict	the	president’s	power	to	remove	executive	officers.	After	Morrison,	the	president	has
illimitable	 power	 to	 remove	 only	 those	 “	 ‘purely	 executive’	 officials	 who	must	 be	 removable	 by	 the
President	at	will	if	he	is	to	be	able	to	accomplish	his	constitutional	role.”208

Morrison’s	 ruling	 that	 the	president	 is	constitutionally	entitled	 to	 remove	only	some,	 rather	 than	all,
“purely	 executive”	 officials	 at	 will	 left	 the	 identity	 of	 those	 officials	 unclear.	 The	Court	 in	Morrison
advised	that	it	would	make	that	assessment	on	an	ad	hoc	basis,	determining	for	each	office	whether	“the
President’s	 need	 to	 control	 the	 exercise	 of	 [a	 particular	 official’s]	 discretion	 is	 …	 central	 to	 the
functioning	of	the	Executive	Branch.”209	The	heads	of	the	executive	departments	who	occupy	a	seat	in	the
president’s	 cabinet	 are	 likely	candidates	 for	 the	exercise	of	 such	presidential	 control.	Because	of	 their
close	proximity	to	 the	president	and	the	political	nature	of	 their	service,	 the	president	may	well	have	a
special	need	to	dismiss	cabinet	members	in	whose	discretion	he	no	longer	trusts.

Yet	 Morrison	 suggests,	 as	 a	 general	 matter,	 that	 Congress	 may	 protect	 the	 tenure,	 and	 thus	 the
independence,	of	the	heads	of	administrative	agencies	by	requiring	that	the	president	have	good	cause	for
removing	 them	 from	 office.	 In	 the	 usual	 case,	Morrison	 implies,	 the	 president	 need	 not	 control	 the
discretion	of	executive	officers	 in	order	 to	fulfill	her	or	his	constitutional	 function	of	ensuring	 that	 they
faithfully	 execute	 the	 laws.	 A	 good-cause	 restriction	 on	 the	 president’s	 removal	 power,	 the	 Court	 in
Morrison	ruled,	leaves	“ample	authority	to	assure	that	[an	officer]	is	competently	performing	his	or	her
statutory	 responsibilities	 in	 a	 manner	 that	 comports	 with	 the	 provisions	 of	 [an	 enabling	 act].”	 What
Congress	likely	cannot	do,	the	Court	suggested	in	Morrison,	was	to	“completely”	deny	the	president	the
power	 to	 remove	 an	 official	who	 exercises	 executive	 power.	Without	 the	 authority	 to	 remove	 such	 an
official	 for	 good	 cause,	 the	 president	 would	 be	 left	 without	 the	 “means	 …	 to	 ensure	 the	 ‘faithful
execution’	of	the	laws.”210

If	Congress	 possesses	 authority	 to	 restrict	 the	 president’s	 power	 to	 remove	 a	 particular	 officer,	 the
legislators	 can	 enforce	 that	 restriction	 by	 providing	 for	 judicial	 review	 of	 the	 president’s	 removal
decision	 to	 ensure	 that	 it	 satisfies	 the	 statutory	 criteria.	 Because	 the	 purpose	 of	 judicial	 review	 is	 to
ensure	that	an	officer	is
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removed	only	 in	 accordance	with	 statute,	 a	 provision	 for	 judicial	 review	does	not	 “put	 any	 additional
burden	on	the	President’s	exercise	of	executive	authority.”211



Although	Morrison	 acknowledges	 broad	power	 in	Congress	 to	 impose	 for-cause	 restrictions	 on	 the
president’s	 removal	 of	 executive	 officers,	 there	 are	 still	 limits	 on	 this	 congressional	 power.	 In	 Free
Enterprise	Fund	v.	Public	Company	Accounting	Oversight	Board,	the	Court	held	that	Congress	could	not
provide	“separate	layers	of	protection”	of	the	tenure	of	the	members	of	the	Public	Company	Accounting
Oversight	 Board.212	 The	 Sarbanes–Oxley	Act	 of	 2002213	 established	 the	 Board,	 and	 invested	 it	 with
“expansive	powers”	to	regulate	the	accounting	profession.	The	Act,	however,	did	not	create	the	Board	as
a	freestanding	agency,	but	rather	as	an	entity	within	the	Securities	and	Exchange	Commission.	The	SEC
Commissioners	thus	had	authority	to	oversee	the	Board’s	regulatory	actions.	The	Act	authorized	the	SEC
Commissioners	 to	 appoint	 the	 Board	 members,	 as	 well	 as	 to	 remove	 them	 for	 cause.	 Because	 the
president	could	fire	SEC	Commissioners	only	for	cause,214	the	Board	members	enjoyed	the	comfort	of	an
additional	 layer	of	 insulation	 from	presidential	 control.	The	Court	 held,	 however,	 that	 these	 “dual	 for-
cause	limitations	on	the	removal	of	Board	members”	was	incompatible	with	“Article	II’s	vesting	of	the
executive	power	in	the	President.”215

Free	 Enterprise	 Fund	marks	 the	 first	 occasion	 on	which	 the	Court	 invalidated	 a	 restriction	 on	 the
president’s	removal	power	that	did	not	provide	a	role	for	Congress	in	the	removal	decision.	The	justices
distinguished	the	long	line	of	precedent	upholding	congressional	restrictions	on	the	president’s	removal
power	 as	 involving	 “only	 one	 level	 of	 protected	 tenure	 separat[ing]	 the	 President	 from	 an	 officer
exercising	executive	power.”	In	these	earlier	decisions,	the	Court	explained,	“[i]t	was	the	President—or	a
subordinate	he	could	remove	at	will—who	decided	whether	the
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officer’s	 conduct	 merited	 removal	 under	 the	 good-cause	 standard.”	 Because	 the	 Sarbanes–Oxley	 Act
limited	the	power	to	remove	Board	members	only	for	cause	and	gave	that	power	to	the	SEC	rather	than	to
the	 president,	 and	 because	 the	 president	 could	 not	 control	 the	 similarly	 tenure-protected	 SEC
Commissioners,	the	Act	effectively	withdrew	“from	the	President	any	decision	on	whether	…	good	cause
exists	 [to	 remove	Board	members].”	The	Act’s	double	 insulation	of	 the	 tenure	of	Board	members	 from
presidential	 control,	 the	Court	 held,	 “stripped”	 the	 president	 of	 “his	 ability	 to	 execute	 the	 laws.”	 The
Act’s	removal	provision	created	“a	Board	that	is	not	accountable	to	the	President,	and	a	President	who	is
not	responsible	for	the	Board.”216

The	 meaning	 and	 significance	 of	 Free	 Enterprise	 Fund	 are	 unclear.	 The	 rhetoric	 of	 the	 Court’s
rationale	recalled	the	Myers	axiom	that	the	president	must	be	able	freely	to	remove	executive	officers	so
that	he	may	control	government	administration.	But	there	is	little	indication	in	Free	Enterprise	Fund	that
the	Justices	might	overrule	Humphrey’s	Executor	and	its	progeny.	After	all,	the	justices	solved	the	Article
II	 problem	 in	Free	 Enterprise	 Fund	 simply	 by	 stripping	 the	Board	members	 of	 their	 for-cause	 tenure
protection.	 They	 left	 in	 place	 the	 for-cause	 protection,	 and	 thus	 the	 “independent”	 status,	 of	 the	 SEC
Commissioners.	Moreover,	 the	Court	 in	Free	Enterprise	Fund	 limited	 its	 decision	 to	 the	 status	 of	 the
Board	members	under	the	Sarbanes–Oxley	Act.217	According	to	the	Court,	that	Act	was	“highly	unusual
in	 committing	 substantial	 executive	 authority	 to	 officers	 protected	 by	 two	 layers	 of	 for-cause
removal.”218	 Although	 the	 rhetoric	 of	 Free	 Enterprise	 Fund	 suggests	 that	 a	 majority	 of	 the	 current
justices	share	an	affinity	for	presidential	control	of	government	administration,	it	is	doubtful	that	the	Court
will	invalidate	for-cause	removal	restrictions	beyond	the	small	group	of	officers	who	resemble	the	Board
members.219
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(c)				Presidential	Oversight	of	Government	Administration
The	Constitution	vests	the	legislative	and	judicial	powers	of	the	federal	government	in	two	distinctive

institutions—Congress	 and	 the	 federal	 courts,	 respectively.	 By	 contrast,	 the	 Constitution	 entrusts	 the
executive	power	to	a	single	individual,	the	president.	This	difference	in	the	Vesting	Clause	of	Article	II
signals	 the	 establishment	 of	what	 is	 often	 described	 as	 the	 “unitary	 executive.”	 It	 seems	 clear	 that	 the
president’s	 unique	 status	 as	 the	ultimate	 caretaker	 of	 the	 executive	power	provides	 him	or	 her	 at	 least
some	 measure	 of	 control	 over	 the	 actions	 of	 government	 officials	 who	 perform	 executive	 functions.
Defining	the	scope	and	limits	of	presidential	control	over	executive	officers	has	proven	to	be	exceedingly
difficult,	however.

Alexander	Hamilton,	writing	in	The	Federalist,	described	the	president	as	a	kind	of	Chief	Executive
Officer	of	the	federal	government	with	administrators	serving	under	her	or	his	supervisory	control.	“The
persons	…	to	whose	immediate	management	[the	administration	of	government	is]	committed,”	Hamilton
wrote,	“ought	 to	be	considered	as	 the	assistants	or	deputies	of	 the	chief	magistrate,	…	and	ought	 to	be
subject	to	his	superintendence.”220	Several	provisions	of	Article	II	support	Hamilton’s	conception	of	the
president’s	 supervisory	 authority	 over	 executive	 officers.	 Most	 prominently,	 the	 Take	 Care	 Clause
obligates	the	president	to	“take	Care	that	the	Laws	be	faithfully	executed”	(§	3).	The	idea	of	the	president
as	CEO	 of	 the	 federal	 government	 also	 is	 supported	 by	 the	Opinions	Clause,	which	 provides	 that	 the
president	 may	 “require”	 the	 heads	 of	 the	 executive	 departments	 to	 provide	 him	 or	 her	 with	 written
opinions	“upon	any	Subject	relating	to	the	Duties	of	their	respective	Offices”	(§	2,	cl.	1).

A	closer	 reading	of	 the	Constitution	blurs	Hamilton’s	vision	of	 the	president	as	CEO,	however.	The
framers	delicately	designed	the
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presidency	to	be	“suitably	energetic	but	safely	republican,”221	and	the	specific	power	grants	of	Article
II	often	are	double-edged	swords.	Thus,	although	the	president	has	the	power	(and	obligation)	to	see	that
the	laws	are	faithfully	executed,	the	text	stops	short	of	giving	the	president	power	to	personally	execute
those	laws.	Similarly,	the	Opinions	Clause,	by	its	terms,	simply	allows	the	president	to	demand	reports
from	the	executive	department	heads	with	 respect	 to	 the	execution	of	 their	 duties,	 and	not	 to	 take	over
those	duties	and	make	them	her	or	his	own.222	And	of	course,	the	Constitution’s	vesting	in	Congress	of	the
power	“[t]o	make	all	Laws	which	shall	be	necessary	and	proper	for	carrying	into	Execution	…	all	other
Powers	 vested	 by	 [the]	 Constitution	 in	 the	Government	 of	 the	United	 States,	 or	 in	 any	Department	 or
Officer	 thereof”	 (art.	 I,	 §	 8,	 cl.	 18),	 suggests	 that	 the	 legislators	 have	 at	 least	 some	 say	 in	 the
administration	 of	 the	 federal	 government.223	 After	 all,	 the	 president’s	 authority	 to	 “take	 Care	 that	 the
Laws	be	faithfully	executed”	obligates	him	or	her	to	deploy	the	executive	power	in	accordance	with	all
valid	acts	of	Congress,	and	not	simply	with	her	or	his	preferences.224

Given	these	constitutional	crosscurrents,	it	 is	hardly	surprising	that	the	Court	has	found	it	difficult	to
define	the	proper	constitutional	role	of	the	president	concerning	the	execution	of	statutes	that	Congress	has
placed	 in	 the	 hands	 of	 other	 government	 administrators.	We	 know	 from	 our	 earlier	 discussion	 that	 the
Constitution	 provides	 the	 president	 a	means	 of	 controlling	 administration	 by	 vesting	 in	 him	 or	 her	 the
power	to	appoint	agency	heads,	albeit	subject	to	Senate	confirmation.	Congress	can	limit	the	president’s
appointment	discretion	somewhat	by	specifying	 the	qualifications	of	 the	offices	 that	 it	 creates.	We	also



have	seen	that	the	president	has	the	power	to	fire	agency	heads,	although	Congress	may	require	that	the
president	 demonstrate	 “good	 cause”	 for	 most	 removals.	 The	 ultimate,	 as	 well	 as	 the	 most	 difficult,
question	 triggered	by	 the	unitary	presidency	created	by	Article	 II	concerns	 the	extent	of	 the	president’s
constitutional	authority	to	direct	the	decision-making	of	officials	who	perform	executive	functions.
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The	 Supreme	 Court,	 and	 the	 federal	 courts	 generally,	 have	 had	 surprisingly	 little	 to	 say	 on	 this
question.	 But	 early	 in	 the	 nineteenth	 century,	 the	 justices	 established	 the	 important	 starting	 point	 for
defining	 the	 scope	 of	 the	 president’s	 supervisory	 power	 over	 executive	 officers	 when	 they	 decided
Kendall	v.	United	States.225	Kendall	 arose	 from	a	claim	by	a	group	of	 individuals	 that	 the	Postmaster
General	 had	 refused	 to	 compensate	 them	 for	 services	 rendered	 on	 a	 contract	 to	 transport	 the	 mail.
Congress	 passed	 a	 law	 authorizing	 the	Solicitor	 of	 the	Treasury	Department	 to	 arbitrate	 the	 claim	 and
directing	the	Postmaster	General	to	pay	any	award	ordered	by	the	Solicitor.	When	the	Postmaster	General
refused	to	honor	the	Solicitor’s	award	in	favor	of	the	individuals,	the	individuals	filed	suit.

The	 Postmaster	 General	 believed	 that	 only	 the	 president	 could	 direct	 him	 to	 pay	 the	 award.	 He
therefore	 claimed	 that	 a	 judicial	 order	 enforcing	 the	 Solicitor’s	 award	 pursuant	 to	 the	 statute	 would
constitute	“an	infringement	upon	the	executive	department	of	the	government.”	But	the	justices	would	have
none	 of	 it.	 They	 rejected	 the	 idea	 that	 “every	 officer	 in	 every	 branch	 of	 [the	 executive]	 department	 is
under	the	exclusive	direction	of	the	President.”	The	Court	continued,	Congress	by	law	can	“impose	upon
any	 executive	 officer	 any	 duty	 [it	 thinks]	 proper,”	 provided	 the	 statute	 does	 not	 otherwise	 violate	 the
Constitution,	 and	 the	president	 cannot	direct	 any	officer	 to	violate	 such	a	 statutory	duty.	Thus,	 because
Congress	had	passed	a	statute	requiring	the	Postmaster	General	to	honor	the	Solicitor’s	arbitration	award,
the	president	had	no	power	to	direct	otherwise.	When	Congress	imposes	a	duty	on	an	executive	officer,
the	Court	in	Kendall	explained,	“the	duty	and	responsibility	[of	that	officer]	grow	out	of	and	are	subject	to
the	control	of	the	law,	and	not	to	the	direction	of	the	President.”226

The	Court	in	Kendall	established	the	fundamental	principle	that	the	president	cannot	relieve	executive
officers	of	their	obligation	to	comply	with	valid	acts	of	Congress.	But	Kendall	did	not	settle	the	scope	of
presidential	authority	to	direct	government	administrators	to	make	decisions	that	do	not	violate	a	statutory
duty.	As	the	Court	noted	in	Kendall,	the	statute	there	clearly	had	directed	the	Postmaster	General	to	pay
the	Solicitor’s	arbitration	award	and	thus	had	left	him	with	no	discretion	to	refuse.227	But	what	if,	as	is
often	the	case,	a	statute	is	unclear	or	gives	an	administrator	the	discretion	to	choose	among	several	lawful
options?	May	the	president	direct	the	administrator	to	choose	a
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particular	interpretation	or	option,	or	must	the	president	permit	the	administrator’s	preference	to	stand?

The	Court	addressed	this	more	difficult	question	in	Myers	v.	United	States,228	a	decision	that	stands
as	 perhaps	 the	 strongest	 judicial	 endorsement	 of	 a	 robust	 presidential	 power	 to	 control	 government
administration.	In	his	lengthy	opinion	for	the	Court,	Chief	Justice	William	Howard	Taft	ranged	beyond	the
president’s	power	to	remove	executive	officials,	which	was	at	issue	in	the	case.	In	dicta,	he	addressed	as
well	 what	 he	 saw	 as	 the	 intimately	 related	 question	 of	 the	 scope	 of	 presidential	 power	 to	 direct	 the
decision-making	of	executive	officials.	Drawing	on	the	premise	of	the	unitary	executive,	the	Chief	Justice
recognized	broad	authority	in	the	president	to	control	the	decisions	that	executive	officers	make	pursuant



to	 their	 statutory	 authority.	Taft	 explained,	 “The	ordinary	 duties	 of	 officers	 prescribed	by	 statute	 come
under	 the	 general	 administrative	 control	 of	 the	 President	 by	 virtue	 of	 the	 general	 grant	 to	 him	 of	 the
executive	power,	and	he	may	properly	supervise	and	guide	their	construction	of	the	statutes	under	which
they	 act	 in	 order	 to	 secure	 that	 unitary	 and	 uniform	 execution	 of	 the	 laws	 which	 article	 2	 of	 the
Constitution	 evidently	 contemplated	 in	 vesting	 general	 executive	 power	 in	 the	 President	 alone.”	 In	 the
Myers	 dicta,	 Chief	 Justice	 Taft	 acknowledged	 that	 the	 exercise	 of	 such	 presidential	 control	 was
nevertheless	 subject	 to	 constitutional	 limits.	 For	 example,	 he	 questioned	 the	 power	 of	 the	 president	 to
intervene	 in	 agency	 adjudications,	where	 due	 process	 values	 are	 at	 stake.229	 And	 Taft	 observed	more
generally,	“Of	course	there	may	be	duties	so	peculiarly	and	specifically	committed	to	the	discretion	of	a
particular	 officer	 as	 to	 raise	 a	 question	 whether	 the	 President	 may	 overrule	 or	 revise	 the	 officer’s
interpretation	of	his	statutory	duty	in	a	particular	instance.”230

As	recounted	in	the	preceding	section,	 the	Court	 in	Humphrey’s	Executor	and	 in	Morrison	 retreated
from	 the	 holding	 in	Myers	 that	 Congress	 cannot	 provide	 for	 independent	 administration	 of	 statutory
authority	by	forbidding	the	president	to	remove	administrative	officials	because	of	policy	disagreements.
Although	the	Court	in	Free	Enterprise	Fund	embraced	Myers	as	a	“landmark	case,”231	 the	 justices	did
not	question	simple	for-cause	restrictions
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on	 the	 president’s	 removal	 authority.	 It	 would	 seem	 to	 follow	 from	 these	 decisions	 that	 the	 president
also	lacks	authority	to	undermine	the	statutory	independence	of	such	officials	more	directly	by	requiring
them	 to	 exercise	 their	 statutory	 discretion	 in	 accordance	 with	 his	 or	 her	 wishes.	 But	 what	 of
administrative	 officials	 who	 exercise	 statutory	 authority	 without	 the	 protective	 cloak	 of	 a	 good-cause
limitation	on	their	removal?	Because	Myers	allows	the	president	to	fire	such	officials	at	will,	it	is	clear
that	he	or	she	may	do	so	if	 they	refuse	to	obey	policy	directions.	Does	it	also	follow	that	 the	president
may	 require	 these	executive	officials	 to	adopt	his	or	her	policy	directives	 in	exercising	 their	 statutory
discretion?

The	Supreme	Court	 has	yet	 to	 resolve	 this	 question,	 but	 the	decision	by	 the	 influential	D.C.	Circuit
court	of	appeals	 in	Sierra	Club	v.	Costle232	 suggests	a	 likely	answer,	at	 least	with	 respect	 to	 informal
administrative	rulemaking.233	Sierra	Club	involved	a	challenge	by	environmental	groups	to	an	important
set	of	emission	standards	 issued	by	 the	Environmental	Protection	Agency,	which	 is	an	executive	 rather
than	 an	 independent	 agency.	The	 groups	 alleged,	 among	 other	 things,	 that	 the	 agency’s	 rulemaking	was
tainted	by	a	series	of	closed	meetings	between	EPA	officials	and	the	president,	along	with	White	House
staff	and	other	senior	executive	officials.	The	court	of	appeals	upheld	the	legality	of	the	meetings.	At	least
with	respect	to	executive	agencies	like	the	EPA,	the	court	of	appeals	“recognize[d]	the	basic	need	of	the
President	 and	 his	 White	 House	 staff	 to	 monitor	 the	 consistency	 of	 executive	 agency	 regulations	 with
Administration	policy.	He	and	his	White	House	advisers	surely	must	be	briefed	fully	and	frequently	about
rules	in	the	making,	and	their	contributions	to	policymaking	considered.”234

The	 italicized	 language	 suggests	 that	 the	 D.C.	 Circuit’s	 decision	 in	 Sierra	Club	 limits	 as	 well	 as
supports	 the	 involvement	 of	 the	 president	 and	White	House	 staff	 in	 rulemaking	 decisions	 by	 executive
agencies.	 In	 the	Sierra	Club	 framework,	Article	 II	enables	 the	president,	 together	with	members	of	 the
White	House	 staff,	 to	 review	and	 to	express	 their	views	 regarding	administrative	 regulatory	decisions.
But	 while	 executive	 agencies	 are	 obligated	 to	 consider	 those	 views,	 they	 need	 not	 follow	 them.	 The
distinction	between	presidential	cajoling	and	binding	direction	observes	the	fine	line	the	framers	walked



in	the	Take	Care	and	the	Opinions	Clauses.	It	also	is	true	to	Kendall.	For	the	president	to	direct,	and	thus
to	take	over,	the	decision-making	of	an	agency	pursuant	to	its
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statutory	authority	 threatens	 to	undermine	Congress’s	decision	 to	vest	 that	authority	 in	 the	agency	rather
than	in	the	president.	In	such	an	event,	the	president	might	be	seen	as	violating,	rather	than	executing,	the
law.235

White	 House	 Planning	 and	 Review	 of	 Agency	 Rulemaking.	 “From	 the	 point	 of	 view	 of
administration,”	writes	historian	Forrest	McDonald,	“the	history	of	the	presidency	in	the	twentieth	century
has	been	the	history	of	presidents’	attempts	to	gain	control	of	the	sprawling	federal	bureaucracy.”236	At
the	 beginning	 of	 the	 last	 century,	 presidents	 largely	 relied	 on	 their	 appointments	 power	 to	 guide
government	administration.	Early	twentieth-century	efforts	by	presidents	to	reorganize	the	government	in
order	 to	enhance	 their	control	over	administration	 typically	met	with	stiff	congressional	 resistance.	But
the	legislators	gradually	relented.	The	first	breakthrough	occurred	in	1921,	when	Congress	authorized	the
president	 to	prepare	a	unified	budget	proposal	on	an	annual	basis	 for	 legislative	consideration.237	 The
budget	 act	 provided	 the	 president	 a	 measure	 of	 fiscal	 control	 over	 administrative	 action.	 In	 1932,
Congress	 passed	 the	 first	 of	 a	 series	 of	 statutes	 permitting	 the	 president	 to	 reorganize	 the	 government,
albeit	subject	to	a	legislative	veto.238	President	Franklin	Roosevelt	used	the	authority	provided	by	a	later
reorganization	act	 in	1939	 to	establish	 the	Executive	Office	of	 the	President,	an	 important	advance	 that
created	 an	 institutional	 base	 for	 the	 exercise	 of	 presidential	 power.239	 As	 the	 Nation	 coped	 with	 the
successive	twentieth-century	traumas	of	the	Great	Depression,	World	War	II,	and	the	Cold	War,	a	public
“perception	of	presidential
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responsibility”	for	the	operations	of	the	federal	government	took	hold.240

There	existed	a	significant	gap,	however,	between	the	perception	and	the	reality	of	presidential	control
over	 the	 post-War	 government.	 This	 gap	 took	 on	 special	 urgency	when	Congress	 greatly	 expanded	 the
regulatory	 role	 of	 federal	 agencies	 in	 the	 late	 1960s	 and	 early	 1970s	 (see	 §	 1.5(e)).	 It	 is	 hardly
coincidence	that	since	1971,	every	president	has	enlisted	the	Office	of	Management	and	Budget,	a	unit	of
the	Executive	Office	of	the	President,	in	an	effort	to	exert	centralized	control	over	federal	regulation.241
President	Ronald	Reagan	made	the	decisive	move	in	1981.	Within	weeks	of	his	taking	office,	President
Reagan	 issued	 Executive	 Order	 12,291,	 which	 authorized	 the	 Office	 of	 Information	 and	 Regulatory
Affairs	 (“OIRA”)	within	OMB	 to	 review	all	major	 rulemaking	 initiatives	by	 the	 executive	 agencies	 in
order	to	guarantee	that	the	expected	benefits	of	the	regulation	outweighed	the	projected	costs.242	President
Reagan	 reinforced	 the	 status	 of	 OMB	 as	 regulatory	 clearinghouse	 four	 years	 later	 when	 he	 issued
Executive	Order	12,498.	The	new	executive	order	established	an	annual	“regulatory	planning	process,”
managed	by	OMB,	to	align	agency	rulemaking	initiatives	with	administration	policy.243

President	 William	 Clinton	 substituted	 his	 own	 Executive	 Order	 12,866	 for	 the	 Reagan	 orders	 in
1993.244	President	Clinton’s	executive	order	retained,	and	expanded	upon,	the	basic	outline	of	President
Reagan’s	 regulatory	planning	and	review	process.	Most	 recently,	President	Barack	Obama	 tweaked	 the
Clinton	order	in	2011,245	and	Executive	Order	12,866,	as	supplemented	by	President	Obama’s	Executive
Order	 13,563,	 remains	 in	 effect.	 A	 presidential	 planning	 and	 review	 process	 for	 agency	 regulation,



operated	by	OIRA,	seemingly	has	become	a	permanent	fixture	of	the	administrative	process.	Indeed,	the
Obama	 Administration,	 following	 an	 innovation	 by	 President	 George	 W.	 Bush	 late	 in	 his	 term,	 has
expanded	 OIRA	 review	 under	 Executive	 Order	 12,866	 to	 include	 “significant	 policy	 and	 guidance
documents”	in	addition	to	regulation.246
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The	 stated	 purpose	 of	 Executive	 Order	 12,866	 is	 to	 “reform	 and	 make	 efficient	 the	 regulatory
process.”247	President	Obama’s	supplemental	executive	order	delineates	several	“General	Principles	of
Regulation”	that	he	expects	agency	rulemakers	to	honor.248	Executive	Order	12,866	authorizes	OMB	to
secure	administrative	compliance	with	the	president’s	priorities	by	managing	processes	for	planning	and
reviewing	agency	regulation.

Executive	 Order	 12,866	 centralizes	 an	 early	 leadership	 role	 in	 the	 White	 House	 for	 shaping	 the
regulatory	agenda	of	 federal	 agencies.	The	executive	order	 requires	each	agency	 to	 submit	 to	OMB	an
annual	“regulatory	plan,”	which	describes	and	justifies	“the	most	important	…	regulatory	actions”	under
consideration	for	the	coming	year.	OMB	then	organizes	a	comprehensive	review	of	each	of	the	agency’s
regulatory	 plans	 by	White	House	 officials	 and	 by	 affected	 agencies.	 The	 final	 regulatory	 plan	 of	 each
agency	 is	 compiled	 in	 an	 annual	 publication,	 called	 the	Unified	 Regulatory	 Agenda.	 Unlike	 President
Reagan’s	Executive	Order	12,498,	Executive	Order	12,866	requires	that	independent	agencies	as	well	as
executive	 agencies	 participate	 in	 the	 annual	 planning	 process.249	 By	 contrast,	 President	 Reagan	 had
requested,	 and	 received,	 the	voluntary	participation	of	 independent	 agencies	 in	his	 regulatory	planning
process.

Although	Executive	Order	12,866	followed	President	Reagan’s	Executive	Order	12,291	in	exempting
independent	 agencies	 from	 the	 regulatory	 review	 process,	 President	 Obama	 has	 requested	 that
independent	 agencies	 “follow	 many	 of	 the	 principles	 that	 govern	 executive	 agencies.”250	 President
Obama	otherwise	has	left	in	place	the	essentials	of	the	White	House	review	process	established	by
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Executive	Order	12,291.	Agencies	 remain	obliged	 to	vet	 their	 “significant”	 rulemaking	 initiatives	with
OMB,	“to	the	extent	permitted	by	law.”251	According	to	Cass	Sunstein,	a	prominent	administrative	 law
scholar	who	led	OIRA	during	President	Obama’s	first	term,	OIRA	typically	deems	regulatory	actions	to
be	significant	if	they	“would	have	a	major	economic	impact	or	raise	serious	policy	questions.”252	While
Professor	 Sunstein	 has	 characterized	 the	OIRA	 review	 process	 as	 focusing	 closely	 on	 the	 cost-benefit
justification	of	an	agency’s	contemplated	action,	he	has	emphasized	 that	OIRA	often	 is	more	concerned
with	ensuring	ample	participation	by	other	interested	agencies,	as	well	as	by	the	public.	In	many	cases,
again	according	 to	Sunstein,	“OIRA	acts	 largely	as	a	convener	or	a	facilitator.”253	But	OIRA	holds	 the
ultimate	trump	card:	it	may	block	the	issuance	of	an	agency	rule	by	returning	it	to	the	agency	“for	further
consideration.”254

Just	 as	President	Clinton	expanded	 the	 regulatory	planning	process	by	 requiring	 the	participation	of
independent	agencies,	he	created	the	potential	for	greater	White	House	involvement	in	the	agencies’	final
rulemaking	 decisions.	 Executive	Order	 12,291	 had	 left	 the	 final	 decision	with	 the	 agency,	which	was
obligated	only	to	respond	to	OMB’s	views.	Clinton’s	executive	order	is	more	ambiguous	about	where	the
final	decision-making	authority	rests.	Executive	Order	12,866	includes	a	dispute-resolution	provision	that



appears	to	give	the	president	the	final	say	when	OMB	and	an	agency	are	unable	to	resolve	a	conflict	that
arises	during	regulatory	review.255	But	another	section	of	the	order	provides,	“Nothing	in	this	order	shall
be	construed	as	displacing	the	agencies’	authority	or	responsibilities,	as	authorized	by	law.”256	As	far	as
is	 publicly	known,	Executive	Order	12,866’s	presidential	 dispute-resolution	process	has	been	 invoked
only	 on	 “rare”	 occasions.257	According	 to	 Justice	 (then-Dean)	Elena	Kagan,	who	 served	 in	 the	White
House	during	the	Clinton	Administration,	“the	dispute	resolution	provision	of	the	Clinton	executive	order
did	not	change	the	essential	way	that
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OMB	 regulatory	 review	operated	 [under	Executive	Order	 12,291].”258	 This	 appears	 to	 be	 the	 case	 in
the	Obama	Administration	as	well.259

The	regulatory	review	process	that	President	Reagan	initiated	in	1981	has	remained	controversial	on
both	policy	and	constitutional	grounds.	As	to	policy,	there	are	both	substantive	and	procedural	criticisms
of	OMB’s	entry	into	the	regulatory	process.	The	substantive	controversy	is	over	the	perceived	centrality
of	 cost-benefit	 analysis	 to	 agency	 regulation.	 To	 some	 observers,	 a	 cost-benefit	 requirement	 is	 an
essential	 safeguard	 for	 rational	 and	 efficient	 government	 regulation.260	 Others	 are	 troubled	 by	 the
difficulty	 of	 assigning	 economic	 values	 to	many	 of	 the	 social	 benefits	 produced	 by	 regulation.261	 Still
others	complain	 that	 imposition	of	a	general	cost-benefit	 requirement	unjustifiably	privileges	economic
efficiency	over	other	social	values,	such	as	promoting	the	health	and	safety	of	the	public.262

The	 procedural	 controversy	 centers	 on	 the	 wisdom	 of	 providing	 a	 role	 for	 OMB	 in	 the	 agency
rulemaking	process.	The	division	here	is	often	between	those	who	believe	that	government	regulation	is
(or	should	be)	a	product	of	agency	specialization	and	expertise,	and	those	who	are	convinced	that	politics
trumps	 expertise	 in	 driving	 regulatory	 actions	 by	 agencies.263	 Supporters	 of	 the	White	 House	 review
process	tend	to	have	a	political	vision	of	government
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regulation.264	 They	 claim	 that	 the	 president,	 and	 only	 the	 president,	 can	 bring	 the	 coordination	 and
political	accountability	that	is	necessary	for	legitimate	and	effective	government	regulation.265	Critics	of
centralized	review	tend	to	value	agencies	for	their	programmatic	expertise.	They	complain	that	the	quality
of	 regulation	will	 suffer	 if	 the	balance	of	 regulatory	power	shifts	 to	non-experts	 in	OMB	who	 lack	 the
institutional	 resources	 and	 technical	 competence	 to	 review	 rules	 across	 the	 vast	 domain	 of	 federal
regulation.266	 Some	 of	 these	 critics	 also	 worry	 that	 White	 House	 review	 itself	 unduly	 politicizes
regulatory	 decisions	 by	 administrative	 agencies,267	 and	 in	 any	 event,	 blurs	 the	 accountability	 of
government	regulation	as	between	the	White	House	and	the	agencies.268

The	 constitutional	 controversy	 over	 White	 House	 regulatory	 review	 has	 ignited	 the	 deeper
disagreement	 over	 the	 scope	 of	 presidential	 power	 to	 direct	 agency	 decision-making,	 discussed	 in	 the
preceding	part	of	this	section.	Supporters	of	White	House	regulatory	review	tend	to	rely	on	a	strong	view
of	 the	 unitary	 presidency,	which	 envisions	 the	 president	 as	 a	 hands-on	Chief	 Executive	Officer	 of	 the
federal	government.269	As	expressed	in	one	commentary,	“Agency	heads	exercise	their	statutory	authority
at	the	president’s	pleasure”	because	“it	is	his	constitutional
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responsibility,	not	theirs,	to	take	care	that	the	laws	are	faithfully	executed.”270

Constitutional	challengers	of	White	House	regulatory	review	typically	begin	with	the	premise	that	the
executive	 orders	 are	 fundamentally	 inconsistent	 with	 the	 enabling	 acts	 that	 authorize	 agency
rulemaking.271	Enabling	acts	delegate	authority	to	a	particular	agency	to	issue	rules	in	accordance	with
statutory	standards.	The	executive	orders	undermine	that	congressional	scheme,	the	challengers	argue,	by
imposing	a	centralized	rulemaking	superstructure	requiring	agencies	to	make	their	regulatory	decisions	in
accordance	 with	 the	 president’s	 standards.272	 These	 challengers	 emphasize	 that	 the	 executive	 orders
impose	 substantive	 (cost-benefit	 balancing)	 and	 procedural	 (OMB	 clearance)	 requirements	 on	 agency
rulemaking	 that	extend	beyond	 those	 that	Congress	enacted	 into	 law.273	On	 this	argument,	White	House
review	of	agency	regulation	may	be	depicted	as	violating	Kendall’s	foundational	principle	that	presidents
lack	the	power	to	direct	agencies	to	act	inconsistently	with	acts	of	Congress.

Supporters	of	the	White	House	regulatory	review	process	respond	to	this	constitutional	challenge	by
emphasizing	that	Executive	Order	12,866	requires	agencies	to	follow	presidential	direction	only	“to	the
extent	permitted	by	 law.”274	With	 that	 caveat,	 it	might	 be	 argued	 that	 the	 executive	order	 observes	 the
Kendall	limit	on	presidential	authority:	the	president	disclaims	any	authority	to	direct	agencies	to	violate
any	statutory	duties	that	Congress	has	placed	on	them.	And	reviewing	courts	have	held
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statutory	requirements	to	trump	those	of	the	executive	order	when	they	have	come	into	conflict.275

Executive	Order	12,866	also	blurs	the	boundary	on	presidential	authority	marked	by	the	D.C.	Circuit
in	 Sierra	 Club	 v.	 Costle,276	 which	 allows	 the	 president	 to	 consult	 with	 agencies	 concerning	 their
rulemaking,	 but	 not	 to	 direct	 the	 content	 of	 agency	 rulemaking.	 If	 the	Supreme	Court	 adopts	 the	Sierra
Club	 limit	 (which	 it	has	not	done	 to	date),	 the	president	would	be	unable	 to	 resolve	disputes	between
OMB	 and	 federal	 agencies	 with	 respect	 to	 rulemaking	 content,	 as	 Executive	 Order	 12,866	 seems	 to
provide.	Rather,	the	agencies	would	be	required	to	consider	the	views	of	the	White	House,	but	they	would
remain	free	to	make	all	final	decisions	on	the	content	of	their	rules.277

As	 Professor	 Sunstein	 notes,	 however,	 in	 the	 context	 of	 OIRA	 review,	 any	 distinction	 between	 a
presidential	 request	 of	 an	 executive	 agency	 head	 and	 a	 presidential	 order	 is	 illusory.	 As	 Sunstein
explains,	 “[T]hose	who	work	 for	 the	 President	want	 to	 act	 consistently	with	 his	 goals,	 priorities,	 and
views.	If	he	favors	a	certain	course	of	action,	his	subordinates	are	likely	to	agree	to	do	as	he	wishes,	and
they	 do	 so	 voluntarily	 and	 generally	 without	 hesitation.”278	 For	 example,	 in	 2011	 President	 Obama
“requested	that	…	[the	head	of	the	Environmental	Protection	Agency]	withdraw	the	draft	ozone	national
ambient	air	quality	standards.…”279	On	the	same	day,	the	head	of	OIRA	followed	up	with	a	return	letter
to	EPA	stating,	“The	President	has	instructed	me	to	return	[the	ozone]	rule	to	you	for	reconsideration.	He
has	made	it	clear	that	he	does	not	support	finalizing	the	rule	at	this
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time.”280	 As	 a	 practical	 matter,	 there	 can	 be	 little	 doubt	 that	 the	 president,	 not	 EPA,	 decided	 ozone
policy	in	this	instance.



§	2.5					Administrative	Agencies	and	the	Courts
Article	III	of	the	Constitution	vests	the	“judicial	Power	of	the	United	States	…	in	one	Supreme	Court,

and	 in	 such	 inferior	 Courts	 as	 the	 Congress	 may	 from	 time	 to	 time	 ordain	 and	 establish”	 (§	 1).	 The
distinguishing	quality	of	 the	 federal	 judiciary,	 at	 the	 time	of	 the	 framing	 as	well	 as	 today,	 has	been	 its
relative	 political	 independence.	 Alexander	 Hamilton	 reflected	 the	 mindset	 of	 many	 members	 of	 the
founding	generation	when	he	wrote	that	an	“independent	spirit	in	the	judges”	was	“essential	to	the	faithful
performance	of	[their]	arduous	…	duty.”281	The	contemporary	Supreme	Court	has	emphasized	two	values
that	 are	 served	 by	 an	 independent	 judiciary.	 Judicial	 independence	 fosters	 the	 ideal	 of	 impartial
adjudication.	 The	 federal	 judiciary’s	 independence	 also	 helps	 to	 secure	 its	 position	 of	 equality	 in	 a
government	of	separated	powers	and	checks	and	balances.282

Article	 III	 secures	 judicial	 independence	 primarily	 through	 its	 provisions	 governing	 the	 selection,
salary,	and	tenure	of	federal	judges.	The	federal	judiciary	is	unelected.	Federal	judges	are	selected	in	the
same	manner	as	are	principal	officers	of	the	United	States:	they	are	appointed	by	the	president,	subject	to
Senate	confirmation	(art.	II,	§	2,	cl.	2).	But	unlike	other	principal	officers,	a	federal	judge’s	pay	cannot	be
decreased	(art.	III,	§	1).	And	most	importantly,	federal	judges	hold	office	“during	good	Behavior”	(art.	III,
§	1).	Although	federal	judges,	together	with	all	other	“civil	Officers	of	the	United	States,”	are	subject	to
impeachment	 (art.	 II,	 §	 4),	 congressional	 removals	 have	 been	 rare.	 As	Hamilton	 predicted,	 the	 good-
behavior	standard	has	provided	judges	with	“permanency	in	office.”283

From	the	beginning,	the	Supreme	Court	has	regarded	the	adjudication	of	“cases”	and	“controversies”
as	the	essence	of	the	judicial	power.284	But	although	the	authority	of	federal	judges	is	largely	limited	to
resolving	cases	and	controversies	within	the
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federal	 judicial	 power,285	 Congress	 has	 never	 provided	 that	 all	 such	 disputes	 must	 be	 adjudicated
exclusively	in	the	federal	courts	provided	for	in	Article	III.	Drawing	on	its	legislative	powers,	Congress
has	 created	 a	number	of	 “legislative	 courts”	 (also	 called,	 “Article	 I	 courts”)	 to	 resolve	 cases	 that	 fall
within	 the	 purview	 of	 “constitutional	 courts”	 (also	 called,	 “Article	 III	 courts”).	 The	 judges	 of	 a
legislative	court	do	not	enjoy	the	salary	and	tenure	protections	afforded	by	Article	III	of	the	Constitution.
Moreover,	because	Congress	draws	on	its	Article	I	 legislative	powers	to	create	legislative	courts,	 it	 is
free	to	direct	those	courts	to	resolve	disputes	without	regard	to	the	limits	on	the	judicial	power	delineated
in	Article	III.286

The	Supreme	Court	consistently	has	held	that	Congress	can	assign	to	legislative	courts	some—but	not
all—of	 the	 cases	 or	 controversies	 that	 constitutional	 courts	 could	 decide	 within	 the	 federal	 judicial
power.287	 But	 the	 justices	 have	 struggled	 mightily	 in	 their	 attempts	 to	 define	 the	 nature	 of	 the
constitutional	 limits	 on	 the	 adjudicatory	 authority	 of	 legislative	 courts,	 and	 this	 intersection	 of
administrative	law	and	the	law	governing	federal	courts	remains	uncommonly	obscure.	The	treatment	here
is	basic.

(a)				Administrative	Agencies	as	Adjudicatory	Alternatives	to	Federal	Courts
Since	its	very	first	session,	Congress	has	authorized	administrative	agencies	to	adjudicate	disputes	that

the	legislators	might	have	assigned	to	federal	courts	as	“Cases	…	arising	under	…	the	Laws	of	the	United
States”	(art.	III,	§	2,	cl.	1).	The	First	Congress	authorized	executive	officials	to	adjudicate	customs
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matters,	 as	 well	 as	 claims	 for	military	 pensions.288	 Later	 Congresses	 have	 felt	 equally	 free	 to	 create
administrative	 tribunals	 to	 adjudicate	 controversies	 falling	within	 the	 federal	 judicial	 power	when	 the
legislators	have	found	it	“necessary	and	proper”	to	do	so.	When	Congress	draws	on	its	Article	I	powers
to	 create	 administrative	 adjudicatory	 authority,	 it	 triggers	Article	 III	 concerns	 that	 are	 similar	 to	 those
associated	with	the	creation	of	legislative	courts.

There	 are	many	 reasons	 why	 Congress	 on	 occasion	might	 opt	 for	 administrative	 adjudication	 over
judicial	 proceedings.	 One	 motivation	 may	 be	 to	 protect	 the	 federal	 judiciary:	 the	 sheer	 number	 of
adjudications	necessitated	by	 the	modern	 administrative	 state	would	overwhelm	 the	 courts.289	 In	 some
instances,	 administrative	 agencies	 may	 provide	 a	 more	 attractive	 forum	 than	 the	 federal	 courts.
Administrative	adjudication	offers	the	potential	benefits	of	relative	speed,	efficiency,	specialization,	and
expertise	 in	 comparison	 with	 federal	 courts.290	 And	 sometimes,	 the	 legislators	 select	 administrative
adjudication	 over	 judicial	 proceedings	 with	 the	 hope	 that	 agencies	 will	 interpret	 and	 apply	 acts	 of
Congress	with	a	greater	sense	of	commitment	to	their	legislative	policy	goals.

The	 Supreme	 Court	 generally	 has	 upheld	 congressional	 conferrals	 of	 adjudicatory	 authority	 to
administrative	agencies,	although	the	justices	consistently	have	recognized	that	Article	III	places	limits	on
Congress’s	discretion	to	opt	for	administrative	adjudication	over	judicial	proceedings.	The	precise	nature
of	those	limits	remains	frustratingly	unclear,	however.	Traditionally,	the	principal	fault	line	in	the	Article
III	 jurisprudence	 governing	 the	 adjudicatory	 power	 of	 administrative	 agencies	 has	 been	 the	 distinction
between	 “public	 rights”	 and	 “private	 rights.”	 The	 justices	 recognize	 broad	 congressional	 authority	 to
choose	between	administrative	tribunals	(and	legislative	courts)	and	constitutional	courts	for	adjudicating
public	 rights,291	 but	 they	engage	 in	a	 “searching”	 review	of	 statutory	 schemes	authorizing	agencies	 (or
legislative	courts)	to	adjudicate	private	rights.292

Notwithstanding	the	centrality	of	the	distinction	between	public	rights	and	private	rights	in	marking	the
Article	III	boundaries	on	Congress’s	power	to	assign	adjudicatory	authority	to
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administrative	 agencies,	 the	 justices	 have	 not	 clearly	 defined	 either	 type	 of	 right.	 The	 paradigmatic
examples	 of	 each	 right	 are	 fairly	 clear,	 however.	 Residing	 at	 the	 core	 of	 the	 private	 rights	 cases	 that
typically	must	be	decided	by	Article	III	courts	is	“any	matter	which,	from	its	nature,	is	the	subject	of	a	suit
at	 the	 common	 law,	 or	 in	 equity,	 or	 admiralty.”293	 Such	 suits	 typically	 are	 brought	 by	 a	 private	 party
against	another	private	party.	In	the	administrative	setting,	the	core	public	rights	proceeding	that	typically
need	not	 be	 resolved	by	 an	Article	 III	 court	 is	 a	 statutory	 enforcement	 action	by	 the	government	 in	 its
sovereign	capacity.294

The	difference	in	treatment	between	public	rights	and	private	rights	arises	from	their	differing	natures.
Public	 rights	 involve	“matters	 that	 ‘could	be	conclusively	determined	by	 the	Executive	and	Legislative
Branches,’	”	as	well	as	by	the	Judicial	Branch.	Allowing	administrative	agencies	(or	legislative	courts)
to	 resolve	 disputes	 involving	 such	 rights	 therefore	 poses	 little	 “danger	 of	 encroaching	 on	 the	 judicial
powers.”295	By	contrast,	the	adjudication	of	disputes	over	private	rights	is	“normally	within	the	purview
of	the	judiciary,”	and	their	removal	to	administrative	agencies	(or	legislative	courts)	heightens	the	risk	of
congressional	 encroachment.296	 Article	 III	 does	 not	 bar	 Congress	 from	 giving	 administrative	 officials



complete	 authority	 to	 resolve	 public	 rights	 disputes.297	 But	when	 the	 legislators	 authorize	 agencies	 to
adjudicate	 private	 rights,	 they	 must	 take	 care	 to	 “maintain	 the	 essential	 attributes	 of	 the	 judicial
power.”298

Although	 the	 distinction	 between	 public	 and	 private	 rights	 is	 important	 in	 determining	 the
constitutionality	of	administrative	adjudicatory	power,	it	is	not	“determinative.”299	The	Court’s	decision
in	Community	Futures	Trading	Commission	v.	Schor300	demonstrates	that	Congress	may	enable	agencies
to	adjudicate
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private	 rights,	provided	 it	preserves	“the	essential	attributes	of	 the	 judicial	power.”301	Schor	 involved
an	enabling	act	that	gave	the	Community	Futures	Trading	Commission	broad	authority	to	adjudicate	claims
for	 reparations	 brought	 by	 disgruntled	 customers	 against	 commodity	 brokers	 for	 alleged	 violations	 of
either	the	act	or	the	Commission’s	regulations.	Upon	the	filing	of	a	reparations	claim,	the	Commission’s
regulations	permitted	(but	did	not	require)	the	broker	to	file	a	counterclaim	against	the	customer	for	any
claim	“aris[ing]	out	of	the	transaction	or	occurrence	or	series	of	transactions	or	occurrences	set	forth	in
the	 complaint.”302	 Schor	 held	 that	 Article	 III	 did	 not	 bar	 the	 Commission	 from	 hearing	 such	 a
counterclaim	based	on	state	common	law.

The	 justices	 acknowledged	 that	 state	 common	 law	 claims	 reside	 at	 the	 “core”	 of	 the	 private	 rights
“normally	reserved	to	Article	III	courts.”	But	 that	acknowledgement	 launched	rather	 than	concluded	the
Court’s	 inquiry.	 In	upholding	the	Commission’s	 jurisdiction	over	state-law	counterclaims	in	reparations
proceedings,	the	justices	took	a	decidedly	functional	approach,	“weigh[ing]	a	number	of	factors,	…	with
an	eye	to	the	practical	effect	that	the	congressional	action	will	have	on	the	constitutionally	assigned	role
of	 the	 federal	 judiciary.”	 Several	 features	 of	 the	 administrative	 scheme	 convinced	 the	 Court	 that	 “the
magnitude	 of	 any	 intrusion	 on	 the	 Judicial	 Branch”	 by	 the	 Commission’s	 jurisdiction	 over	 state-law
counterclaims	could	“only	be	termed	de	minimis.”	It	was	important	in	Schor	that	the	counterclaims	were
permissive	 rather	 than	 mandatory,	 and	 thus	 that	 the	 brokers	 were	 free	 to	 file	 their	 claims	 against	 a
customer	 in	 court	 rather	 than	 in	 a	CFTC	 reparations	proceeding.	The	 justices	 also	 emphasized	 that	 the
enabling	act	did	not	 reflect	 an	effort	by	Congress	 to	broadly	displace	 judicial	 authority	over	 state-law
claims.	 Rather,	 the	 act	 simply	 provided	 adjudicatory	 authority	 over	 “a	 narrow	 class	 of	 common	 law
claims	as	an	incident	to	the	CFTC’s	primary,	and	unchallenged,	adjudicative	[authority	over	reparations
claims]”	solely	“to	ensure	 the	effectiveness”	of	 the	reparations	process.	And	perhaps	most	 importantly,
the	enabling	act	gave	Article	 III	courts	an	 important	 role	 in	 reviewing	and	enforcing	 the	Commission’s
orders.	 Article	 III	 courts	 determined	 whether	 the	 weight	 of	 the	 evidence	 supported	 the	 Commission’s
factual	 findings	 and	 reviewed	 the	 legal	 determinations	 of	 the	 Commission	 de	 novo.	 Moreover,	 the
Commission	 lacked	 power	 to	 enforce	 its	 orders:	 only	 an	 Article	 III	 court	 could	 do	 so.	 For	 this
combination	 of	 reasons,	 the	 Court	 held,	 the	 administrative	 adjudicatory	 process	 at	 issue	 in	 Schor
preserved
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rather	 than	usurped	“the	essential	attributes	of	 the	 judicial	power.”303	Schor	 signals	 that	 the	distinction
between	public	rights	and	private	rights	may	be	somewhat	muted	when	agencies,	as	is	typical,	adjudicate
matters	subject	to	meaningful	judicial	review.



The	Court’s	decision	 in	Thomas	v.	Union	Carbide	Agricultural	Products	Co.304	 illustrates	how	the
distinction	between	public	and	private	rights	itself	at	times	can	be	difficult	to	discern	in	an	administrative
setting.	In	Thomas,	the	Court	held	that	Congress,	in	the	exercise	of	its	Article	I	powers,	could	“create	a
seemingly	 ‘private’	 right	 that	 is	 so	closely	 integrated	 into	a	public	 regulatory	scheme	as	 to	be	a	matter
appropriate	 for	 agency	 resolution	 with	 limited	 involvement	 by	 the	 Article	 III	 judiciary.”305	 Thomas
involved	a	complex	and	comprehensive	scheme	administered	by	the	Environmental	Protection	Agency	for
the	 regulation	 of	 pesticides.	 The	 enabling	 act	 required	 manufacturers	 of	 pesticides	 under	 certain
circumstances	to	share	information	with	other	pesticide	manufacturers,	in	return	for	compensation.	The	act
provided	 for	 binding	 arbitration	 by	 EPA	 when	 manufacturers	 could	 not	 agree	 on	 the	 amount	 of
compensation	 for	 the	 shared	 information.	 The	 rub	 in	Thomas	 was	 that	 the	 act	 provided	 only	 for	 very
limited	 judicial	 review	of	EPA’s	arbitral	awards.	Article	III	courts	could	set	aside	an	award	only	on	a
finding	of	fraud,	misconduct,	or	misrepresentation	in	connection	with	an	award.

The	Court	nevertheless	upheld	the	statutory	scheme	as	“a	pragmatic	solution	to	the	difficult	problem	of
spreading	 the	 costs	 of	 generating	 adequate	 information	 regarding	 the	 safety,	 health,	 and	 environmental
impact	 of	 a	 potentially	 dangerous	 product.”	 The	 justices	 characterized	 the	 rights	 at	 issue	 in	 the	 EPA
arbitration	proceedings	as	something	of	a	hybrid.	They	were	neither	purely	public	nor	purely	private.	The
key	for	the	Court	seemed	to	be	that	the	data-sharing	for	which	compensation	was	owed	“serve[d]	a	public
purpose	as	an	integral	part	of	a	program	safeguarding	the	public	health.”	Because	of	the	public	dimension
of	the	private	right	to	compensation	at	issue	in	Thomas,	 the	Court	was	satisfied	that	the	judicial	review
authorized	 by	 the	 act,	 although	 extremely	 limited,	 was	 nevertheless	 sufficient	 to	 “protect[	 ]	 against
arbitrators	who	abuse	or	exceed	their	powers	or	willfully	misconstrue	their	mandate	under	the	governing
law.”306

Although	Schor	 and	Thomas	make	 clear	 that	 the	 justices	 are	 open	 to	 administrative	 adjudication	 of
private	rights	that	are	linked
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to	 public	 regulatory	 schemes,	 the	 distinction	 between	 public	 rights	 and	 private	 rights	 remains	 the
Court’s	central	focus	in	determining	the	scope	of	congressional	authority	to	prefer	administrative	tribunals
over	federal	courts	for	the	resolution	of	disputes	that	are	within	the	federal	judicial	power.307

(b)				Administrative	Adjudication	and	the	Right	of	Trial	by	Jury
The	 Seventh	Amendment	 to	 the	United	 States	 Constitution	 guarantees	 “the	 right	 of	 trial	 by	 jury”	 in

“Suits	 at	 common	 law,”	 at	 least	 when	 the	 amount	 in	 controversy	 exceeds	 the	 princely	 sum	 of	 twenty
dollars.	The	key	question	here,	of	course,	concerns	the	meaning	of	a	common	law	suit.	The	Supreme	Court
has	 approached	 that	 question	 against	 the	 background	 of	 the	 division	 between	 law	 and	 equity	 that	 had
organized	 the	 English	 judicial	 system	 at	 the	 time	 of	 the	 American	 Revolution.308	 The	 justices	 have
required	jury	trials	in	cases	that	would	have	been	decided	by	the	English	law	courts	of	the	late	eighteenth
century,	but	not	in	suits	that	would	have	been	assigned	to	the	equity	or	admiralty	courts	of	that	era.

This	does	not	mean,	however,	that	the	Seventh	Amendment	right	to	jury	trial	is	limited	to	common	law
forms	 of	 action,	 circa	 1776.	 The	Court	 has	 interpreted	 the	 phrase	 “Suits	 at	 common	 law”	 to	 embrace
statutory	claims	in	which	“legal	rights”	rather	than	“equitable	rights”	are	in	dispute.309	In	distinguishing
between	law	and	equity,	the	justices	often	have	looked	to	the	nature	of	the	remedy	at	stake	in	the	litigation.
If	 a	 claim	 is	 for	 a	money	 judgment,	 it	 typically	 (although	not	 necessarily)	 is	 one	of	 law	 rather	 than	of



equity.310	But	although	the	justices	have	not	hesitated	to	apply	the	Seventh	Amendment	right	to	jury	trial	in
judicial	 proceedings	 involving	 statutory	 claims	 for	 monetary	 relief,	 they	 have	 resisted	 Seventh
Amendment	 challenges	 to	 administrative	 proceedings	 involving	 similar	 claims.311	 According	 to	 the
Court,	 “[J]ury	 trials	would	be	 incompatible	with	 the	whole	concept	of	 administrative	adjudication	and
would	substantially	interfere	with	[an	agency’s]	role	in	[a]	statutory	scheme.”312
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The	Supreme	Court’s	leading	decision	on	the	applicability	of	the	Seventh	Amendment	right	to	jury	trial
in	 administrative	 proceedings	 is	 Atlas	 Roofing	 Co.	 v.	 Occupational	 Safety	 and	 Health	 Review
Commission.313	There	the	Court	ruled	that	the	Seventh	Amendment	did	not	bar	Congress	from	authorizing
administrative	 adjudication	 leading	 to	 the	 imposition	 of	 civil	 penalties	 without	 a	 jury	 trial.	 The
Commission	 possessed	 the	 statutory	 authority	 to	 impose	 civil	 penalties	 against	 any	 employer	 for
maintaining	an	unsafe	working	condition	in	violation	of	the	Occupational	Safety	and	Health	Act	of	1970.
The	challengers	argued	 that	 such	an	enforcement	proceeding	amounted	 to	“a	 suit	 for	a	money	 judgment
which	 is	 classically	 a	 suit	 at	 common	 law,”	 and	 thus	 that	 the	 Seventh	 Amendment	 required	 “a	 jury
determination	of	all	issues	of	fact	in	such	a	case.”	The	justices	rejected	the	challenge,	“[a]t	least	in	cases
in	which	‘public	rights’	are	being	litigated.”314

As	evidenced	by	the	Court’s	reliance	on	the	distinction	between	public	and	private	rights,	the	justices
in	Atlas	Roofing	 relied	on	 the	Article	 III	 precedent	upholding	public	 rights	 schemes	 that	 “created	new
statutory	 obligations,	 provided	 for	 civil	 penalties	 for	 their	 violation,	 and	 committed	 exclusively	 to	 an
administrative	agency	the	function	of	deciding	whether	a	violation	has	in	fact	occurred.”315	The	Court,	in
other	words,	has	refused	to	interpret	the	Seventh	Amendment	to	prohibit	agency	adjudications	that	do	not
violate	Article	III’s	vesting	of	the	judicial	power	in	the	federal	courts.316
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Chapter	3

DUE	PROCESS	IN	THE	ADMINISTRATIVE	STATE

§	3.1					The	Rulemaking–Adjudication	Distinction
(a)				Nature	of	the	Decisions
(b)				Nature	of	the	Effect	on	Individuals
(c)				Number	of	Individuals	Affected

§	3.2					The	Early	Understanding	of	Procedural	Due	Process:	The	Right–Privilege	Distinction
§	3.3					The	Due	Process	Revolution
§	3.4					The	Due	Process	Counterrevolution	and	the	Contemporary	Approach

(a)				Deprivation	of	Property
(b)				Deprivation	of	Liberty
(c)				The	Meaning	of	Deprivation
(d)				The	Process	That	Is	Due
(e)				The	Timing	of	Due	Process

_________

As	reviewed	in	the	previous	chapter,	the	constitutional	principles	of	separation	of	powers	and	checks
and	balances	not	only	provide	a	source	of	legal	rules	governing	the	administrative	process,	but	also,	as
we	 shall	 see	 in	 later	 chapters,	 they	 influence	 the	 development	 and	 application	 of	 many	 statutory	 and
judicial	 requirements	 for	 agency	 decision-making	 and	 judicial	 review.	 The	 same	 is	 true	 of	 the
constitutional	principle	of	due	process.

The	Fifth	and	Fourteenth	Amendments	to	the	United	States	Constitution	prohibit	the	federal	government
and	the	states,	respectively,	from	depriving	anyone	of	“life,	 liberty,	or	property,	without	due	process	of
law.”	 In	 each	 amendment,	 the	 phrase	 “due	 process	 of	 law”	 has	 both	 a	 substantive	 and	 a	 procedural
meaning.	 “Substantive	 due	 process,”	 as	 a	 general	 matter,	 prohibits	 the	 government	 from	 depriving
individuals	of	their	interests	in	liberty	or	property	unless	the	government’s	action	is	rationally	related	to	a
legitimate	 public	 purpose.1	 The	 constitutional	 requirement	 that	 such	 governmental	 deprivations	 be
rational	and	legitimate	is	easily
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met,2	 and	accordingly,	 substantive	due	process	 review	 is	not	a	 significant	component	of	administrative
law.	Its	principal	service	has	been	to	provide	a	background	principle	underlying	the	more	robust	authority
of	reviewing	courts	under	section	706(2)(A)	of	the	Administrative	Procedure	Act	to	“hold	unlawful	and
set	 aside	 agency	 action”	 that	 is	 “arbitrary,	 capricious,	 an	 abuse	 of	 discretion,	 or	 otherwise	 not	 in
accordance	with	law”	(see	§	8.8).

“Procedural	 due	 process,”	 on	 the	 other	 hand,	 has	 always	 been	 a	 central	 component	 of	 American
administrative	 law.	 Indeed,	 this	 guarantee	 has	 been	 called	 the	 oldest	American	 civil	 right.	 The	 phrase
“due	process	of	 law”	 first	 appeared	 in	England	 in	1354,	when	Parliament	adopted	a	 statute	providing,



“[N]o	man	of	what	Estate	or	Condition	 that	he	be,	shall	be	put	out	of	 land	or	Tenement,	nor	 taken,	nor
imprisoned,	nor	disinherited,	nor	put	to	death,	without	being	brought	in	answer	by	due	process	of	law.”3
The	influential	seventeenth-century	jurist	Sir	Edward	Coke	tied	the	meaning	of	“due	process	of	law”	to
Magna	Carta	(1215),	which	had	obligated	King	John	to	proceed	“by	the	law	of	the	land”	when	depriving
English	freemen	of	their	life,	liberty,	or	property.4

While	Coke’s	equation	of	“due	process	of	law”	with	the	Great	Charter’s	“law	of	the	land”	convinced
neither	his	contemporaries	in	England	nor	many	historians	of	later	generations,	it	found	a	ready	home	in
America.	The	Supreme	Court	adopted	Coke’s	position	as	its	own	in	the	justices’	first	interpretation	of	the
Fifth	Amendment’s	due	process	clause.5	Although	the	original	meanings	of	“due	process	of	law”	and	“law
of	 the	 land”	 in	England	 are	 a	matter	 of	 scholarly	 dispute,	 the	 central	 understanding	 of	 procedural	 due
process	in	American	constitutional	jurisprudence	has	long	been	clear:	government	officials	may	deprive
an	 individual	 of	 life,	 liberty,	 or	 property	 only	 pursuant	 to	 a	 process	 of	 decision-making	 that	 is
“fundamentally	fair.”6	The	essential	elements	of	a	constitutionally	fair	process	demand	that	an	individual
receive	notice	and	opportunity	to	be	heard	before	being	“finally	deprived	of	a	protected
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…	interest.”7	The	paradigmatic	example	of	procedural	due	process	is	a	judicial	trial.
Although	it	is	important	analytically	to	distinguish	between	the	substantive	and	procedural	meanings	of

due	 process,	 it	 also	 is	 useful	 to	 observe	 their	 connection.	 The	 dual	meaning	 of	 due	 process	 provides
complimentary	 means	 of	 protecting	 individuals	 against	 the	 arbitrary	 exercise	 of	 government	 power.8
Substantive	 due	 process	 serves	 this	 goal	 by	 demanding	 that	 government	 officials	 support	 their	 actions
with	a	“reasonable	justification	in	the	service	of	a	legitimate	governmental	objective.”9	Procedural	due
process	 safeguards	 against	 official	 arbitrariness	 by	 providing	 affected	 individuals	 “an	 opportunity	 to
speak	up	in	[their]	own	defense”	and	by	requiring	the	government	to	“listen	to	what	[they	have]	to	say.”10
Moreover,	 in	 practice	 if	 not	 in	 theory,	 procedural	 due	 process	 protections	 influence	 the	 substance	 of
official	action.	Restraining	how	the	government	may	act	inevitably	affects	what	 the	government	may	do.
As	legal	historian	John	Orth	has	written,	“Procedural	due	process,	far	from	being	a	mere	requirement	of
technical	fastidiousness,	retains	the	potential	to	unsettle	the	powerful.”11

§	3.1					The	Rulemaking-Adjudication	Distinction
As	a	threshold	matter,	the	Constitution’s	guarantee	of	procedural	due	process	applies	to	administrative

agencies	only	when	 they	adjudicate.	The	procedural	due	process	 rights	of	 individuals	do	not	 constrain
agency	rulemaking.	The	classic	exposition	of	this	central	principle	of	administrative	law	is	to	be	found	in
two	 decisions	 by	 the	 Supreme	Court	 early	 in	 the	 twentieth	 century—Londoner	 v.	 City	 and	County	 of
Denver12	and	Bi-Metallic	 Investment	Co.	 v.	 State	Board	of	Equalization.13	Curiously,	 both	 decisions
arose	from	taxing	disputes	in	Denver,	Colorado.
Londoner	involved	the	assessment	of	a	tax	by	Denver	on	property	owners	for	their	share	of	the	costs

of	certain	road

120

improvements.	 The	 city	 charter	 permitted	 Denver	 to	 allocate	 those	 costs	 among	 the	 properties



benefiting	from	the	improvements.	The	property	owners	claimed,	however,	that	due	process	required	the
city	to	hold	a	hearing	before	setting	the	tax.	Denver	had	only	permitted	the	property	owners	to	state	their
objections	to	the	planned	tax	in	writing.	The	Court	agreed	that	the	property	owners	were	constitutionally
entitled	 to	 the	 oral	 hearing	 they	 demanded.	 “[W]here	 the	 legislature	 of	 a	 state	 …	 commits	 to	 some
subordinate	 body	 the	 duty	 of	 determining	 whether,	 in	 what	 amount,	 and	 upon	 whom	 [a	 tax]	 shall	 be
levied,”	 explained	 the	 justices,	 “due	 process	 of	 law	 requires	 that,	 at	 some	 stage	 of	 the	 proceedings,
before	the	tax	becomes	irrevocably	fixed,	the	taxpayer	shall	have	an	opportunity	to	be	heard,	of	which	he
must	have	notice.”	Although	the	Court	in	Londoner	did	not	expect	Denver	to	provide	every	element	of	a
judicial	trial,	the	justices	demanded	that	the	city	create	the	opportunity	for	some	kind	of	oral,	evidentiary
hearing,	“however	informal.”14

Bi-Metallic	 involved	 an	 order	 by	 state	 agencies	 requiring	 the	 assessor	 of	 Denver	 to	 increase	 the
valuation	of	all	taxable	property	in	the	county	by	40	percent.	A	property	owner	in	Denver	claimed	that	the
order,	if	carried	out	by	the	assessor,	would	deprive	him	of	property	without	due	process	of	law	because
he	had	been	provided	no	opportunity	for	a	hearing	to	challenge	the	 increased	valuation	of	his	property.
The	Court	rejected	the	claim,	explaining,	“Where	a	rule	of	conduct	applies	to	more	than	a	few	people,	it
is	 impracticable	 that	 everyone	 should	 have	 a	 direct	 voice	 in	 its	 adoption.…	There	must	 be	 a	 limit	 to
individual	 argument	 in	 such	matters	 if	 government	 is	 to	 go	 on.”	 The	Court	 distinguished	Londoner	 as
involving	“[a]	relatively	small	number	of	persons	…	who	were	exceptionally	affected,	in	each	case	upon
individual	grounds.”	Bi-Metallic,	by	contrast,	involved	“a	rule	of	conduct”	that	applied	to	“more	than	a
few	 people,”	 “all”	 of	 whom	 were	 “equally	 concerned.”15	 In	 short,	 the	 tax	 assessment	 in	 Londoner
triggered	 procedural	 due	 process	 requirements	 because	 it	 was	 adjudicatory.	 The	 property-valuation
increase	in	Bi-Metallic	avoided	due	process	requirements	because	it	was	rulemaking.
Bi-Metallic’s	handling	of	Londoner	suggests	that	the	justices	identified	three	distinctions	between	the

adjudication	in	Londoner	that	had	triggered	procedural	due	process	protections	and	the	rulemaking	in	Bi-
Metallic	 that	 did	 not.	 One	 distinction	 concerned	 the	 nature	 of	 the	 two	 types	 of	 agency	 decisions	 (a
decision	“in	each	case	upon	individual	grounds”	v.	“a	general	determination”).
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Another	 difference	 related	 to	 the	 effect	 of	 the	 two	 types	 of	 decisions	 on	 individuals	 (each	 individual
“exceptionally	affected”	v.	“all”	 individuals	“equally”	affected).	And	 finally,	 the	 third	distinction	cited
the	number	of	individuals	affected	by	the	two	types	of	decisions	(“[a]	relatively	small	number	of	persons”
v.	“more	than	a	few	people”).	Each	of	these	distinctions	is	discussed	in	turn.

(a)				Nature	of	the	Decisions
The	tax	assessment	in	Londoner	was	adjudication	because	it	was	an	individualized	determination:	the

agency	 there	 had	 “the	 duty	 of	 determining	whether,	 in	what	 amount,	 and	 upon	whom	 [a	 tax]	would	 be
levied.”16	 The	 agency	 in	 Londoner	 apportioned	 the	 cost	 of	 the	 road	 improvements	 according	 to	 its
estimation	of	each	property	owner’s	benefit.

The	 increase	 in	 property	 valuation	 in	 Bi-Metallic	 was	 rulemaking	 because	 it	 was	 a	 generalized
determination:	the	increase	reflected	“a	general	determination	dealing	only	with	the	principle	upon	which
all	the	assessments	in	a	county	had	been	laid.”17	The	agency	in	Bi-Metallic	determined	that	 the	Denver
assessor	 had	 “adopted	 a	 system	 of	 undervaluation	 throughout	 a	 county,”	 and	 it	 therefore	 ordered	 an
across-the-board	increase	in	property	valuation	that	applied	“equally”	to	everyone	who	owned	property



in	Denver.18

The	 Court’s	 constitutional	 frame	 of	 reference	 in	 Londoner	 was	 the	 judiciary.	 When	 an	 agency
adjudicates,	it,	like	a	court,	establishes	the	rights	and	duties	of	individuals	on	“individual	grounds.”19	The
Anglo-American	 legal	 system	 traditionally	 has	 relied	 on	 judicial	 trials	 to	 make	 such	 determinations.
Because	 the	 Constitution	 prescribes	 due	 process	 for	 judicial	 decision-making,	 the	 Court	 in	 Londoner
seemed	 to	 reason,	 such	 a	 requirement	 should	 attach	when	 agencies	 act	 like	 a	 court,	 that	 is,	when	 they
adjudicate.

The	Court’s	frame	of	reference	in	Bi-Metallic	was	the	legislature.	When	an	agency	issues	a	“rule	of
conduct,”	it,	like	a	legislature,	establishes	the	rights	and	duties	of	individuals	on	“general”	grounds.	If	the
state	 legislature	had	increased	the	property	taxes	of	Denver	residents	by	increasing	the	rate	of	 taxation,
the	Court	in	Bi-Metallic	observed,	“no	one	would	suggest	that	[due	process]	was	violated	unless	every
person	affected	had
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been	 allowed	 an	 opportunity	 to	 raise	 his	 voice	 against	 it.”20	 Because	 the	 Constitution	 does	 not
prescribe	due	process	for	legislative	decision-making,	the	Court	in	Bi-Metallic	seemed	to	reason,	no	such
requirement	 should	 attach	when	 agencies	 act	 like	 a	 legislature,	 that	 is,	when	 they	make	 rules.	 Judicial
trials	are	designed	for	the	adjudication	of	individual	rights,	and	not	for	the	more	policy-oriented	task	of
formulating	legislative	rules.

Professor	Kenneth	Culp	Davis,	an	influential	administrative	law	scholar,	has	distinguished	the	nature
of	agency	decision-making	in	adjudication	and	in	rulemaking	by	emphasizing	the	different	types	of	fact-
finding	 involved	 in	 the	 two	 types	 of	 actions.	 In	 Professor	 Davis’s	 scheme,	 “adjudicative	 facts”	 are
particular	 to	 the	 parties	 to	 a	 proceeding.	 They	 “usually	 answer	 the	 question	 of	who	 did	what,	where,
when,	how,	why,	with	what	motive	or	intent.”	“Legislative	facts”	are	general	in	nature	rather	than	specific
to	a	particular	party.	They	help	decision-makers	“decide	questions	of	law	and	policy	and	discretion.”21

In	Professor	Davis’s	account	of	the	Londoner–Bi-Metallic	distinction,	procedural	due	process	applies
to	 administrative	 adjudication	 because	 the	 agency	 decision-maker	 “ordinarily”	 cannot	 accurately	 find
facts	without	giving	the	parties	notice	and	“an	opportunity	for	trial.”	This	is	because	the	“the	parties	know
more	 about	 the	 facts	 concerning	 themselves	 and	 their	 activities	 than	 anyone	 else	 is	 likely	 to	 know.”
According	 to	 Davis,	 procedural	 due	 process	 does	 not	 apply	 to	 administrative	 rulemaking	 because
affording	 each	 affected	 party	 an	 evidentiary	 hearing	 often	would	 not	 improve	 agency	 decision-making.
Legislative	facts	are	general	 in	nature,	and	 thus	 the	affected	parties	“may	often	have	 little	or	nothing	 to
contribute	to	[their]	development.”22

Professor	Davis’s	explanation	of	the	differing	natures	of	agency	decision-making	in	rulemaking	and	in
adjudication	provides	a	functional	justification	for	the	Londoner–Bi-Metallic	distinction.	An	evidentiary
hearing	 might	 have	 been	 necessary	 to	 make	 the	 individualized	 tax	 assessment	 at	 issue	 in	 Londoner.
Because	 assessing	 the	 actual	 value	 of	 an	 individual’s	 property	 might	 well	 have	 required	 evidence
possessed	 only	 by	 the	 property	 owner,	 the	 owner’s	 participation	 likely	 had	 been	 essential	 to	 a	 sound
decision.	Affording	each	property	owner	in	Denver	a	similar	hearing
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opportunity	 might	 have	 been	 thought	 unnecessary	 (and	 perhaps	 counterproductive)	 to	 the	 Bi-Metallic
agency’s	 determination	 that	 property	 in	 Denver	 generally	 had	 been	 undervalued	 by	 about	 40	 percent.
Individual	property	owners	could	have	spoken	to	the	assessment	of	their	homes,	of	course,	but	they	had	no
special	access	to	evidence	concerning	the	assessments	of	property	county-wide.

(b)				Nature	of	the	Effect	on	Individuals
The	 Court	 in	Bi-Metallic	 also	 distinguished	 Londoner	 in	 part	 because	 Londoner’s	 tax	 assessment

“exceptionally	affected”	several	property	owners	in	Denver,	whereas	the	40-percent	increase	in	property
valuation	at	issue	in	Bi-Metallic	“equally”	affected	all	of	Denver’s	property	owners.	One	must	take	care,
however,	 in	evaluating	whether	an	agency	action	equally	affects	 individuals,	and	 thus	 is	 rulemaking,	or
exceptionally	 affects	 individuals,	 and	 thus	 is	 adjudication.	 The	 Bi-Metallic	 Court	 acknowledged	 that
statutes	may	have	profound	effects	on	individuals,	“sometimes	to	the	point	of	ruin.”	The	same	is	true	of
administrative	 rules.	 And	 although	 the	 across-the-board	 increase	 in	 property	 valuation	 in	Bi-Metallic
equally	 affected	 all	 of	Denver’s	 property	 owners	 by	 raising	 each	of	 their	 valuations	 by	40	percent,	 in
another	sense	the	effect	of	the	state	agency’s	order	on	individual	property	owners	varied	depending	on	the
degree	 to	which	each	property	owner’s	prior	 assessment	had	 reflected	 an	undervaluation	of	his	or	her
property.23

Such	 variability	 in	 the	 effect	 of	 “equally	 applicable”	 legislation	 and	 administrative	 rulemaking	 is
common.	Even	though	a	“rule	of	conduct”	applies	equally	to	a	group	of	persons,	its	effect	on	each	person
within	the	group	depends	on	his	or	her	circumstances.	For	example,	a	government	agency	may	require	that
all	applicants	for	a	particular	job	possess	a	college	degree.	That	requirement	is	a	rule	because	it	applies
equally	to	all	job	applicants.	But	its	effect	on	each	job	applicant	depends	on	whether	or	not	the	applicant
has	a	degree.

The	 subtlety	 required	 for	 analyzing	 the	 effect	 of	 agency	 action	 on	 individuals	 when	 applying	 the
rulemaking-adjudication	 distinction	 is	 illustrated	 by	 the	 Second	 Circuit’s	 decision	 in	 Air	 Line	 Pilots
Association	 v.	Quesada.24	 The	Federal	Aviation	Administration	 had	 issued	 a	 regulation	 establishing	 a
mandatory	 retirement	 age	 of	 60	 years	 for	 all	 airline	 pilots.	As	 in	Londoner,	 the	 agency	 had	 provided
interested	parties	only	an	opportunity	to	submit	written	comments	before	it	had	issued	the	regulation.	And
also	as	in	Londoner,	the	challengers	(here,	a	number	of	pilots)
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claimed	 that	 due	 process	 guaranteed	 each	 of	 them	 an	 oral,	 evidentiary	 hearing	 before	 the	 agency
required	them	to	retire.	Such	a	due	process	hearing	would	have	allowed	each	pilot	to	demonstrate	that	he
or	she	was	fit	to	fly.

The	Second	Circuit	rejected	the	pilots’	due	process	claim.	The	key	in	Air	Line	Pilots	Association	was
that	the	60-year-old	mandatory	retirement	age	applied	equally	to	all	pilots,	just	as	in	Bi-Metallic,	the	40-
percent	 property-valuation	 increase	 had	 applied	 equally	 to	 all	 Denver	 property	 owners.	 The	 equal
application	 of	 the	 new	mandatory	 retirement	 age	 held	 true	 even	 though	 the	 regulation	would	 severely
affect	the	livelihood	of	airline	pilots,	especially	those	who	were	near	or	over	the	age	of	60.	It	also	held
true	even	though	application	of	the	regulation	might	be	considered	unfair	to	those	pilots	over	the	age	of	60
who	 remained	 able	 to	 do	 the	 job.	 But	 these	 pilots	 were	 no	 different	 than	 the	 property	 owners	 in	Bi-
Metallic	whose	property	had	not	been	undervalued	by	40	percent.25	The	lesson	of	Bi-Metallic	and	of	Air
Line	Pilots	Association	is	that	the	alleged	unfairness	of	a	generally	applicable	rule	does	not	give	rise	to	a



procedural	due	process	claim.

(c)				Number	of	Individuals	Affected
The	 first	 factor	 the	 Bi-Metallic	 Court	 cited	 in	 distinguishing	 Londoner	 was	 the	 “relatively	 small

number	 of	 persons”	who	were	 affected	 by	 the	 tax	 assessment	 in	 the	 earlier	 decision.	 By	 contrast,	 the
Court	 noted,	 “Where	 a	 rule	 of	 conduct	 applies	 to	 more	 than	 a	 few	 people,	 it	 is	 impracticable	 that
everyone	 should	 have	 a	 direct	 voice	 in	 its	 adoption.”26	 The	 difference	 in	 the	 number	 of	 affected
individuals	 provides	 two	 justifications	 for	 requiring	 individual	 hearings	 in	 adjudication	 but	 not	 in
rulemaking.

The	 first	 justification	 is	 the	obvious	one	of	practicality.	Providing	oral,	 evidentiary	hearings	 for	 the
relatively	few	people	affected	by	the	assessment	in	Londoner	is	one	thing;	guaranteeing	such	a	hearing	to
each	 property	 owner	 in	 Denver	 (or	 to	 each	 of	 the	 18,000	 airline	 pilots	 affected	 by	 the	 mandatory
retirement	 regulation	 in	 Air	 Line	 Pilots	 Association)	 is	 quite	 another.	 As	 the	 Court	 more	 recently
explained,	“Government	makes	 so	many	policy	decisions	affecting	so	many	people	 that	 it	would	 likely
grind	to	a
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halt	were	 policymaking	 constrained	 by	 constitutional	 requirements	 on	whose	 voices	must	 be	 heard.”27
Requiring	individual	hearings	for	everyone	affected	by	administrative	rules,	as	a	practical	matter,	would
deny	rulemaking	power	to	agencies.

The	difference	in	numbers	usually	affected	by	agency	rulemaking	and	adjudication	is	 important	for	a
second	reason.	In	Bi-Metallic,	the	Court	reminded	that	the	absence	of	procedural	due	process	rights	left
intact	the	political	influence	that	Denver	property	owners,	as	a	group,	possessed	“over	those	who	make
the	rule.”28	This	political	check	arises	from	the	collective	voting	power	of	affected	individuals,	and	thus
it	is	directly	related	to	“the	sweep	of	governmental	action.”29	Surely	the	property	owners	of	Denver	had
sufficient	numbers	to	make	their	voices	heard	by	their	elected	political	leaders,	and	through	those	leaders,
by	the	administrators	who	had	increased	their	property	valuations.

The	potential	political	check	in	 the	background	of	Bi-Metallic	 is	nowhere	 to	be	found	 in	Londoner.
When	 the	 government	 proceeds	 against	 an	 individual	 property	 owner,	 it	 is	 unrealistic	 to	 expect	 all
property	owners	in	Denver	to	rally	to	his	or	her	defense.	In	such	circumstances,	the	individual	property
owner’s	right	 to	notice	and	hearing	substitutes	for	 the	absence	of	a	political	check	on	agency	decision-
makers.	 The	 oral,	 evidentiary	 hearing	 required	 by	Londoner	 is	 an	 equalizer	 that	 helps	 balance	 power
between	an	 individual	 and	 the	government.	 It	 literally	gives	 the	 individual	 a	voice	 that	 the	government
otherwise	would	not	hear,	or	respond	to,	before	acting	to	deprive	her	or	him	of	liberty	or	property.	Bi-
Metallic’s	limiting	of	procedural	due	process	protections	to	individuals	involved	in	agency	adjudication
reinforces	 those	 protections	 by	 husbanding	 this	 powerful	 constitutional	 resource	 for	 the	 type	 of
government	decision-making	where	it	is	most	needed.

Although	 the	 difference	 in	 numbers	 provided	 the	 Bi-Metallic	 Court	 powerful	 justifications	 for
applying	 procedural	 due	 process	 requirements	 to	 adjudication	 and	 not	 to	 rulemaking,	 the	 number	 of
people	affected	by	an	agency	decision	does	not	determine	whether
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administrative	action	is	rulemaking	or	adjudication.	The	decision	by	the	Tenth	Circuit	in	Anaconda	Co.
v.	Ruckelshaus30	provides	a	vivid	illustration	that	numbers	can	be	an	unreliable	guide	to	the	rulemaking-
adjudication	distinction.	Anaconda	filed	suit	to	enjoin	the	Environmental	Protection	Agency	from	issuing
a	 regulation	 limiting	 the	 emissions	 of	 sulfur	 oxide	 in	 a	Montana	 county.	Anaconda	was	 the	 only	 entity
affected	 by	 the	 regulation	 because	 it	 was	 the	 only	 significant	 source	 of	 sulfur	 oxide	 emissions	 in	 the
county.	Anaconda	claimed	that	it	had	been	denied	due	process	because	EPA	had	rejected	its	request	for	an
evidentiary	hearing.	The	court	of	appeals	rejected	the	claim,	finding	that	the	regulation’s	exclusive	effect
on	Anaconda	did	not	make	EPA’s	decision	individualized,	and	therefore	adjudicatory.31	EPA	had	written
the	regulation	in	general	terms,	and	thus	the	regulation	would	apply	to	any	future	source	of	sulfur-oxide
emissions	in	the	county.	Anaconda	teaches	that	it	is	the	generalized	nature	of	an	agency’s	decision,	and	the
general	applicability	of	that	decision,	rather	than	the	number	of	individuals	actually	affected,	that	govern
the	rulemaking-adjudication	distinction.32

*	*	*
Viewed	 in	 isolation,	 the	 rulemaking-adjudication	 distinction	may	 seem	 to	 have	 a	 disturbing,	 all-or-

nothing	quality.	Even	if	the	judicial-type	procedures	prescribed	by	procedural	due	process	do	not	fit	the
legislative-type	decision-making	that	characterizes	agency	rulemaking,	it	does	not	necessarily	follow	that
there	should	be	no
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due	 process	 of	 administrative	 rulemaking.33	 For	 many,	 the	 Court’s	 assurance	 of	 a	 political	 check	 to
control	agency	rulemaking	provides	cold	comfort.	After	all,	the	people	affected	by	federal	regulation	do
not	 elect	 their	 rule-makers.	 Federal	 administrators,	 at	 best,	 are	 only	 indirectly	 accountable	 to	 the
regulated	public	through	the	capacity	of	Congress	and	the	president	to	oversee	agency	rulemaking	(see	§§
2.3,	2.4).

Yet	it	is	important	to	recognize	the	limits	of	Bi-Metallic.	That	decision	did	not	free	agency	rulemaking
from	all	constitutional	 limitations.34	 It	 simply	held	 that	one	constitutional	 right—that	of	procedural	due
process—did	 not	 apply	 to	 administrative	 rulemaking.	 Nor	 did	 Bi-Metallic	 free	 rulemaking	 from	 all
procedural	 constraints.	 Congress	 is	 free	 to	 fill	 the	 constitutional	 void	 by	 enacting	 statutes	 imposing
procedural	requirements	for	agency	rulemaking.	And	Congress	has	done	so,	in	general	statutes	such	as	the
Administrative	Procedure	Act,	as	well	as	in	particular	enabling	acts.

Just	 as	 Bi-Metallic	 should	 not	 be	 over-read	 to	 free	 administrative	 rulemaking	 from	 all	 legal
constraints,	Londoner	should	not	be	over-read	to	require	that	agencies	provide	evidentiary	hearings	in	all
adjudications.	Were	this	the	case,	administrative	government	would	grind	to	a	halt,	and	Londoner	would
be	subject	 to	 the	same	practicality	concerns	 that	discouraged	the	 justices	from	applying	procedural	due
process	to	administrative	rulemaking.

Read	 in	 conjunction	 with	 Bi-Metallic,	 Londoner	 means	 that	 determining	 agency	 action	 to	 be
adjudication	rather	than	rulemaking	is	a	necessary	but	insufficient	condition	for	triggering	procedural	due
process	protections.	Londoner	does	not	identify	the	additional	elements	necessary	for	the	application	of
procedural	 due	 process	 to	 agency	 adjudication,	 and	 the	 selection	 of	 that	 “trigger”	 has	 proven	 to	 be	 a
continuing	source	of	controversy.
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§	3.2					The	Early	Understanding	of	Procedural	Due	Process:	The	Right-Privilege
Distinction
It	says	much	about	the	differences	between	the	early	and	modern	government	of	the	United	States	that

the	 Supreme	Court’s	 first	 interpretation	 of	 the	 due	 process	 clauses	 arrived	 as	 late	 as	 1855.	When	 the
justices	finally	began	to	chart	the	constitutional	meaning	of	procedural	due	process	in	Murray’s	Lessee	v.
Hoboken	Land	&	Improvement	Co.,35	they	used	the	traditional	common	law	of	England	as	their	frame	of
reference.	The	Court’s	nod	toward	the	common	law	had	two	important	implications	for	the	justices’	early
approach	 to	 procedural	 due	 process.	 First,	 as	 illustrated	 by	Londoner,	 the	Court	 tended	 to	 define	 due
process	 in	 relation	 to	 the	 common	 law	model	 of	 the	 judicial	 trial.	 The	 early	 jurisprudence	 seemed	 to
assume	that	procedural	due	process	required	the	“fundamentals	of	a	trial.”36

The	 second	 implication	 of	 the	 common	 law	orientation	 of	 procedural	 due	 process	 doctrine	was	 the
Court’s	tendency	to	reserve	constitutional	safeguards	for	government	deprivations	of	individual	interests
that	traditionally	had	been	actionable	at	common	law.	The	Court	translated	common	law	understandings
into	 the	 language	 of	 procedural	 due	 process	 by	 distinguishing	 between	 “rights”	 and	 “privileges.”
According	to	this	distinction,	the	government	was	held	to	have	“deprived”	an	individual	of	“liberty”	or
“property”	only	if	it	had	infringed	a	“right”	that	was	recognized	at	common	law.	In	early	administrative
practice,	 such	 deprivations	 principally	 included	 the	 imposition	 of	 fines	 and	 taxes,	 as	 well	 as	 the
confiscation	of	tangible	property.	The	distinctive	quality	of	these	common	law	rights	was	not	simply	their
traditional	pedigree,	but	also	their	character	as	 inherent	 individual	 rights.	English	 jurisprudence	before
the	American	Revolution	understood	common	law	as	a	kind	of	settled,	albeit	unwritten,	constitution	that
defined	and	protected	individual	rights.	English	courts	discovered	and	enforced	common	law	rights;	they
did	not	create	them.

By	contrast,	no	one	had	a	right	at	common	law	to	government	largess.	Individual	entitlements	created
by	statute	were	regarded	as	government-created	“privileges,”	and	not	as	 inherent	 individual	rights.	The
government,	 as	 gift	 giver,	 had	 complete	 control	 over	 the	 terms	 and	 conditions	 of	 its	 gift.	And	 because
individuals	had	no	pre-existing	claim	to	these	statutory	privileges,	the	government	could
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withdraw	 them	 at	 will.	 Procedural	 due	 process,	 along	with	 other	 constitutional	 rights,	 simply	 did	 not
apply.

The	judicial	mindset	underlying	the	right-privilege	distinction	was	on	display	in	an	early	free	speech
opinion	written	by	Justice	Oliver	Wendell	Holmes,	Jr.,	when	he	was	a	member	of	the	Supreme	Judicial
Court	of	Massachusetts.	In	McAuliffe	v.	Mayor	of	City	of	New	Bedford,37	a	police	officer	challenged	his
dismissal	for	engaging	in	political	activity	that	the	officer	claimed	was	constitutionally	protected	as	free
expression.	Justice	Holmes,	who	later	wrote	one	of	the	most	eloquent	defenses	of	a	strong	individual	right
to	 freedom	 of	 speech,38	 brushed	 off	 the	 challenge.	 Holmes	 wrote,	 “The	 petitioner	 may	 have	 a
constitutional	 right	 to	 talk	politics,	 but	 he	has	no	 constitutional	 right	 to	be	 a	policeman.…	The	 servant
cannot	complain,	as	he	takes	the	employment	on	the	terms	which	are	offered	him.”39	The	police	officer’s
employment	was	a	privilege,	not	a	right,	and	thus	the	government	could	withdraw	it	at	will.

Notwithstanding	 the	 traditional	 pedigree	 and	 seductive	 logic	 of	 the	 right-privilege	 distinction,	 the
doctrine	 always	 had	 an	 unsettling	 quality.	 The	 essential	 problem	 was	 that	 the	 privileges	 the	 doctrine
insulated	 from	 constitutional	 protection	 included	 a	 wide	 range	 of	 government	 activity	 that	 profoundly



affected	 people’s	 lives.	 The	 right-privilege	 distinction	 left	 government	 officials	 free	 of	 procedural
constraints	when	 they	 fired	 employees,	 terminated	 benefits,	 and	 took	 countless	 other	 actions	 on	which
individuals	depended	for	their	livelihood,	as	well	as	for	their	standing	in	their	communities.	The	absence
of	procedural	due	process	constraints	on	such	government	actions	became	increasingly	untenable	as	the
scope	 of	 American	 administrative	 government	 expanded	 during	 the	 twentieth	 century.	 Many	 became
concerned	that	adherence	to	the	right-privilege	distinction	in	the	modern	administrative	state	licensed	the
kind	of	wholesale	arbitrariness	by	government	officials	 that	 the	due	process	clauses	were	 supposed	 to
prevent.

A	paradox	 of	 the	 right-privilege	 regime	 is	 that	 the	 very	 starkness	 of	 the	 distinction,	with	 its	 all-or-
nothing	quality,	made	procedural	due	process	jurisprudence	inherently	unstable.	Just	as	England	long	ago
had	found	it	necessary	to	create	a	system	of	equity	courts	to	ameliorate	the	unforgiving	application	of	the
common	law	in	the	law	courts,	so	too	American	judges	tweaked,	and	at	times	evaded,	the	right-privilege
distinction	to	curb	injustice.	By	1970,	the	right-privilege	distinction	remained	“nominally	intact,”	in
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the	 language	 of	 an	 influential	 critique	 at	 the	 time,	 but	 its	 normative	 power	 had	 been	 “gradually
eroded.”40

§	3.3					The	Due	Process	Revolution
The	 Supreme	 Court	 finally	 stepped	 out	 from	 under	 the	 right-privilege	 distinction	 in	 Goldberg	 v.

Kelly,41	 and	 in	 doing	 so,	 ignited	 a	 revolution	 in	 procedural	 due	 process	 jurisprudence.	 The	 Court	 in
Goldberg	conducted	a	due	process	audit	of	New	York	City’s	procedures	for	terminating	welfare	benefits
of	 individuals	whom	 city	 officials	 believed	 had	 become	 ineligible.	 Those	 procedures	 provided	 that	 a
caseworker	meet	 informally	with	 a	 recipient	 before	 an	 “initial	 termination”	 of	 benefits.	 The	 recipient
could	 contest	 that	 termination	 at	 an	 administrative	 trial-type	 hearing.	A	 recipient	who	 prevailed	 at	 the
hearing	was	reinstated	on	the	welfare	rolls	and	received	the	benefits	that	had	been	wrongfully	withheld
since	 the	 initial	 termination.	 If	 after	 the	 hearing	 the	 agency	 issued	 a	 “final	 termination”	 of	 welfare
benefits,	the	recipient	could	seek	judicial	review.

The	 Court	 in	Goldberg	 held	 as	 a	 threshold	 matter	 that	 welfare	 beneficiaries	 were	 entitled	 to	 the
protections	 of	 procedural	 due	 process	 before	 New	York	 could	 initially	 terminate	 their	 benefits.	 In	 so
holding,	the	justices	served	notice	that	they	no	longer	would	deny	procedural	due	process	protections	on
the	 ground	 that	 “public	 assistance	 benefits	 are	 a	 ‘privilege’	 and	 not	 a	 ‘right.’	 ”42	 But	 having	 clearly
removed	 the	 right-privilege	 distinction	 as	 constitutional	 gatekeeper,	 the	 Court	 failed	 to	make	 clear	 its
choice	 of	 a	 replacement	 “trigger”	 for	 procedural	 due	 process	 protections.	 The	 Goldberg	 opinion	 is
susceptible	 to	 two	 interpretations	 on	 that	 score.	 The	 first	 posits	 an	 “entitlement”	 trigger;	 the	 second
focuses	on	whether	the	recipient	had	suffered	a	“grievous	loss.”

The	key	for	 the	Court	 in	Goldberg	may	have	been	 that	welfare	benefits	were	“a	matter	of	statutory
entitlement	 for	 persons	 qualified	 to	 receive	 them.”	 Because	 of	 that	 statutory	 entitlement,	 the	 city’s
termination	 of	 welfare	 benefits	 “involve[d]	 state	 action	 that	 adjudicates	 important	 rights.”	 If	 this
“entitlement”	reading	is	correct,	the	Court	in	Goldberg	tweaked	rather	than	abandoned	the
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right-privilege	distinction.	 In	 essence,	 the	 justices	 added	 the	deprivation	of	 rights	 created	by	 statute	 to
the	 deprivation	 of	 rights	 recognized	 at	 common	 law	 to	 define	 the	 category	 of	 government	 deprivations
triggering	 procedural	 due	 process	 protections.	 This	 expansion	 would	 have	 reflected	 the	 justices’
recognition	 that	 “[m]uch	 of	 the	 existing	wealth	 in	 this	 country	 takes	 the	 form	 of	 rights	 that	 do	 not	 fall
within	traditional	common-law	concepts	of	property.”	In	this	entitlement	interpretation	of	Goldberg,	 the
Court	protected	“welfare	entitlements”	because	they	constituted	part	of	the	“new	property”	created	by	the
government	since	the	heyday	of	the	common	law.43

The	Goldberg	opinion	contains	language	that	extends	beyond	the	entitlement	interpretation,	suggesting
that	the	justices	may	have	abandoned	the	idea	that	only	the	denial	of	rights,	whatever	their	source,	could
constitute	the	deprivation	of	property	or	liberty	necessary	to	trigger	procedural	due	process	protections.
In	 the	 section	of	 the	opinion	analyzing	whether	 the	denial	of	welfare	benefits	 triggered	procedural	due
process	protection	(and	indeed,	almost	immediately	following	the	observation	that	New	York’s	welfare
benefits	were	statutory	entitlements),	the	justices	introduced	a	functional	balancing	test.	They	wrote,	“The
extent	to	which	procedural	due	process	must	be	afforded	the	recipient	is	influenced	by	the	extent	to	which
he	 may	 be	 condemned	 to	 suffer	 grievous	 loss,	 and	 depends	 upon	 whether	 the	 recipient’s	 interest	 in
avoiding	 that	 loss	 outweighs	 the	 governmental	 interest	 in	 summary	 adjudication.”44	 The	 Court	 in
Goldberg	concluded	that	 the	beneficiaries	were	entitled	 to	due	process	before	 the	 initial	 termination	of
their	welfare	payments	only	after	engaging	in	that	balancing	analysis.	The	justices	did	not	engage	in	any
comparable	 entitlement	 analysis.	 The	 “grievous	 loss”	 interpretation	 thus	 might	 well	 provide	 a	 better
account	of	Goldberg’s	due	process	trigger	than	the	“entitlement”	interpretation.

It	was	the	balancing	of	the	private	and	public	interests	at	stake	in	the	termination	of	welfare	benefits
that	 appeared	 to	 convince	 the	 justices	 that	 “only	 a	 pre-termination	 evidentiary	 hearing	 provides	 the
recipient	with	procedural	due	process.”	The	justices	in	Goldberg	considered	the	beneficiaries’	interest	in
the	 uninterrupted	 flow	of	welfare	 benefits	 to	 be	 uniquely	 compelling.	The	Court	wrote,	 “[T]he	 crucial
factor	 in	 this	context—a	factor	not	present	 in	 the	case	of	…	virtually	anyone	else	whose	governmental
entitlements	are	ended—

132

is	 that	 termination	 of	 aid	 pending	 resolution	 of	 a	 controversy	 over	 eligibility	may	 deprive	 an	 eligible
recipient	 of	 the	 very	means	 by	which	 to	 live	while	 he	waits.”	 By	 contrast,	 the	 justices	 found	 that	 the
public	interests	at	stake	in	welfare	terminations	cut	both	ways.	Appropriate	notice	and	hearing	contributed
to	 the	public	 interest,	 the	Court	held,	because	 the	government,	 like	 the	beneficiaries,	had	an	 interest	 in
ensuring	that	welfare	benefits	not	be	“erroneously	terminated.”	On	the	other	hand,	the	justices	recognized
the	 legitimacy	of	 the	 public	 interest	 “in	 conserving	 fiscal	 and	 administrative	 resources”	 by	minimizing
administrative	procedures.	In	the	end,	though,	the	Court	in	Goldberg	concluded	that	the	city’s	interest	in	a
cost-efficient,	summary	termination	process	was	“not	overriding	in	the	welfare	context.”45

The	Goldberg	Court,	 like	 the	Court	 in	Londoner,	 held	 that	 the	 pre-termination	 due	 process	 hearing
“need	not	take	the	form	of	a	judicial	or	quasi-judicial	trial.”	And	indeed,	because	the	city	granted	welfare
beneficiaries	a	full,	trial-type	hearing	after	the	initial	termination	of	benefits,	the	justices	determined	that
pre-termination	hearings	need	only	provide	 “minimum	procedural	 safeguards,	 adapted	 to	 the	particular
characteristics	 of	 welfare	 recipients,”	 and	 sufficient	 to	 “to	 protect	 a	 recipient	 against	 an	 erroneous
termination	 of	 his	 benefits.”	 But	 by	 the	 time	 the	 justices	 had	 completed	 their	 list	 of	 the	 “minimum
procedural	 safeguards”	 required	 by	 due	 process,	 the	 mandated	 pre-termination	 hearing	 included	 the



essentials	of	a	judicial	trial.	Goldberg	required	the	city	(1)	to	provide	welfare	beneficiaries	“timely	and
adequate	 notice	 detailing	 the	 reasons	 for	 a	 proposed	 termination”;	 (2)	 to	 provide	 an	 oral,	 adversarial,
evidentiary	hearing;	(3)	to	allow	beneficiaries	to	retain	an	attorney;	(4)	to	provide	“an	impartial	decision
maker”;	(5)	to	base	its	termination	decision	on	the	record,	that	is,	“solely	on	the	legal	rules	and	evidence
adduced	at	 the	hearing”;	and	(6)	 to	explain	and	 justify	 its	 termination	decision	 in	writing.	The	Court	 in
Goldberg	explained	the	overriding	need	for	oral,	adversarial,	evidentiary	hearings	in	the	welfare	context
by	 emphasizing	 that	 “written	 submissions	 are	 a	 wholly	 unsatisfactory	 basis	 for	 decision”	 when
“credibility	and	veracity	are	at	issue,	as	they	must	be	in	many	termination	proceedings.…	In	almost	every
setting	 where	 important	 decisions	 turn	 on	 questions	 of	 fact,	 due	 process	 requires	 an	 opportunity	 to
confront	and	cross-examine	adverse	witnesses.”46

The	 Supreme	Court’s	 decision	 in	Goldberg	 reflects	 a	 curious	 ambivalence	 toward	 the	 relationship
between	procedural	due	process	and	its	common	law	heritage.	On	one	hand,	whether	one
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adopts	 the	 “entitlement”	 interpretation	 or	 the	 “grievous	 loss”	 interpretation	 of	Goldberg’s	 due	 process
trigger,	the	justices	left	behind	the	traditional	common	law	limits	on	the	kinds	of	governmental	deprivation
that	required	due	process	protections.	On	the	other	hand,	the	justices	seemed	to	continue,	and	perhaps,	to
harden,	 the	 traditional	 view	 that	 trial-type,	 evidentiary	 hearings	 typically	 were	 necessary	 to	 satisfy
procedural	due	process.

The	Court	 intensified	 this	disconnect	 the	 term	following	Goldberg	 in	Wisconsin	v.	Constantineau,47
which	reinforced	 the	“grievous	 loss”	approach	 to	 triggering	procedural	due	process.	 In	Constantineau,
the	justices	invalidated	a	state	statute	that	allowed	certain	individuals	to	prevent	anyone	in	a	municipality
from	providing	alcoholic	beverages	“to	any	person	given	to	the	excessive	use	of	such	…	beverages.”	The
Court	 held	 that	 the	 statute	 violated	 due	 process	 because	 it	 did	 not	 provide	 individuals	 notice	 and
opportunity	 for	 a	 hearing	 before	 they	 were	 barred	 from	 purchasing	 alcoholic	 beverages.	 Such	 a
prohibition,	the	Court	held,	attached	“a	stigma	or	badge	of	disgrace”	on	the	targeted	individual,	and	this
was	sufficient	to	trigger	procedural	due	process	protections.	The	justices	explained,	“Where	a	person’s
good	 name,	 reputation,	 honor,	 or	 integrity	 is	 at	 stake	 because	 of	what	 the	 government	 is	 doing	 to	 him,
notice	and	an	opportunity	to	be	heard	are	essential.”48

Goldberg	and	Constantineau	were	transformative	decisions	which	ignited	a	“due	process	explosion”
that	 carried	 the	 potential	 of	 requiring	 adversarial,	 evidentiary	 administrative	 hearings	 whenever	 the
government	threatened	an	individual	with	“an	adjudication	of	important	interests.”49	According	to	Judge
Henry	J.	Friendly	of	the	Second	Circuit,	a	leading	jurist	at	the	time,	the	protective	umbrella	of	procedural
due	process	expanded	more	in	the	“five	years	[since	Goldberg]	than	in	the	entire	period	since	ratification
of	the	Constitution.”50

§	3.4					The	Due	Process	Counterrevolution	and	the	Contemporary	Approach
It	 did	 not	 take	 long	 for	 the	 justices	 to	 rethink	 the	 due	 process	 revolution	 they	 had	 provoked	 in

Goldberg.	 Just	one	 term	after	Constantineau	had	reinforced	Goldberg’s	 suggestion	 that	 an	 individual’s
“grievous	loss”	was	sufficient	to	trigger	procedural	due	process	protections,	the	Court	stepped	back	in	the
companion	cases
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of	Board	 of	 Regents	 of	 State	 Colleges	 v.	 Roth51	 and	Perry	 v.	 Sindermann.52	Roth	 and	 Sindermann
redirected	 the	 due	 process	 “trigger”	 back	 toward	 the	 text	 of	 the	 Fifth	 and	 Fourteenth	 Amendments,
requiring	 claimants	 to	 demonstrate	 that	 government	 officials	 had	 “deprived”	 them	 of	 an	 interest	 in
“liberty”	 or	 “property”	 before	 receiving	 procedural	 due	 process	 protections.	 Several	 years	 later,	 the
Court	followed	up	on	its	retrenchment	regarding	the	types	of	deprivations	necessary	to	trigger	procedural
due	process	protections	by	cutting	back	on	the	scope	of	those	protections.	In	Mathews	v.	Eldridge,53	 the
Court	 flipped	Goldberg’s	 suggestion	 that	 trial-type	 hearings	 ordinarily	 were	 necessary	 to	 satisfy	 due
process.	 After	 Mathews,	 the	 adversarial,	 evidentiary	 hearings	 prescribed	 by	 Goldberg	 became	 the
exception	rather	than	the	rule	for	due	process.

The	 cumulative	 effect	 of	 the	 Court’s	 post-Goldberg	 retrenchment	 has	 been	 to	 reformulate	 the
methodology	for	analyzing	procedural	due	process	problems	(see	Figure	3–1).

Figure	3–1:	Procedural	Due	Process	Methodology

Contemporary	 procedural	 due	 process	 methodology	 proceeds	 according	 to	 a	 three-step	 analysis.
Courts	begin	with	the	Londoner–Bi-Metallic	distinction	to	determine	whether	the	relevant	agency	action
is	adjudication	or	rulemaking	(see	§	3.1).	If	 the	action	qualifies	as	adjudication,	courts	ask	whether	 the
agency	action	“triggers”	the	due	process	clause	of	the	Fifth	or	Fourteenth	Amendment.	In	order	to	trigger
due	process,	the	government	must	“deprive”	(see	§	3.4(c))	an	individual	of	an	interest	in	“property”	(see
§	3.4(a))	or	“liberty”	(see	§	3.4(b)).	(Deprivations	of	“life,”	i.e.,	the	death	penalty,	are	adjudicated	in	the
courts,	not	in	administrative
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agencies.)	If—but	only	if—agency	adjudication	deprives	an	individual	of	property	or	 liberty	within	the
meaning	of	the	due	process	clauses,	courts	will	determine	the	process	that	is	due	for	such	a	deprivation
(see	§	3.4(d)).

(a)				Deprivation	of	Property
Roth	and	Sindermann.	The	contemporary	approach	to	procedural	due	process	begins	with	the	Court’s

decisions	in	the	companion	cases	of	Roth	and	Sindermann.	Both	cases	involved	procedural	due	process
challenges	by	faculty	members	who	were	terminated	by	their	respective	state	colleges	at	the	expiration	of
a	 one-year	 employment	 contract.	 In	 each	 case,	 college	 administrators	 gave	 the	 faculty	 members	 no
explanation	 for	 declining	 to	 renew	 the	 contract.	Nor	 did	 either	 college	 provide	 a	 hearing	 to	 allow	 the
faculty	members	to	contest	the	grounds	for	their	dismissal.	Lower	courts	in	both	cases	applied	Goldberg’s
balancing	 test	 and	 found	 that	 the	 faculty	 members,	 like	 the	 welfare	 beneficiaries	 in	Goldberg,	 were
entitled	to	a	due	process	hearing	before	their	 termination.	The	Supreme	Court,	however,	used	Roth	and



Sindermann	to	clarify	(or	perhaps,	to	revise)	Goldberg’s	due	process	trigger.

The	 Court	 in	 Roth	 emphasized	 the	 “boundaries”	 of	 the	 due	 process	 clauses	 by	 reconnecting	 their
coverage	to	the	constitutional	text.	The	justices	reminded,	“The	requirements	of	procedural	due	process
apply	only	to	the	deprivation	of	interests	encompassed	by	the	[due	process	clauses’]	protection	of	liberty
and	 property.”	 And	 in	 assessing	 whether	 the	 government	 had	 deprived	 an	 individual	 of	 an	 interest	 in
liberty	 or	 property,	 the	 justices	 announced	 that	 they	 would	 now	 look	 at	 the	 “nature”	 rather	 than	 the
“weight”	of	the	threatened	individual	interest.	The	Court	reserved	the	interest	balancing	associated	with
the	grievous	loss	interpretation	of	Goldberg	to	the	“determination	of	the	form	of	hearing	required”	after	it
has	been	established	that	the	government	has	deprived	an	individual	of	a	protected	interest	in	property	or
liberty.54

Having	 shifted	 focus	 from	 the	 weight	 to	 the	 nature	 of	 the	 individual	 interests	 at	 stake	 in	 an
administrative	 adjudication,	 the	 justices	 in	 Roth	 embraced	 the	 “entitlement”	 interpretation	 of	 the
Goldberg	trigger	over	the	“grievous	loss”	interpretation	for	claimed	deprivations	of	property.	The	Court
wrote,	 in	 language	 that	has	been	quoted	 in	 scores	of	procedural	due	process	decisions	after	Roth,	 “To
have	a	property	interest	in	a	benefit,	a	person	clearly	must	have	more	than	an	abstract	need	or	desire	for
it.	He	must	have	more	than	a	unilateral	expectation	of	it.	He	must,	instead,	have	a
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legitimate	 claim	 of	 entitlement	 to	 it.”55	 Such	 entitlements,	 the	 Court	 held,	 “are	 not	 created	 by	 the
Constitution.	Rather	they	are	created	and	their	dimensions	are	defined	by	existing	rules	or	understandings
that	 stem	 from	 an	 independent	 source	 such	 as	 state	 law—rules	 or	 understandings	 that	 secure	 certain
benefits	and	that	support	claims	of	entitlement	to	those	benefits.”56

According	 to	 Roth,	 the	 function	 of	 procedural	 due	 process,	 at	 least	 with	 respect	 to	 property
deprivations,	 is	 to	 secure	 benefits	 to	 which	 an	 individual	 is	 entitled	 by	 some	 law	 other	 than	 the
Constitution.	 The	 existence	 of	 a	 legal	 right	 to	 a	 benefit	 provides	 external	 validation,	 and	 thus	 legal
legitimacy,	to	an	individual’s	expectation	that	government	officials	may	not	withdraw	the	benefit	at	will.
The	primary	purpose	of	a	due	process	hearing	in	the	Roth	regime	is	to	allow	individuals	to	demonstrate
their	right	to	possess	some	benefit	that	the	government	seeks	to	take	away.57

Roth’s	 requirement	 that	 individuals	prove	“a	 legitimate	claim	of	entitlement”	 to	establish	a	property
interest	protected	by	due	process	has	been	roundly	criticized	by	a	number	of	legal	scholars.	One	criticism
is	 that	by	making	application	of	procedural	due	process	 contingent	upon	 the	 terms	of	positive	 law,	 the
entitlement	approach	empowers	the	legislative	and	executive	branches,	rather	than	the	courts,	to	control
the	 application	 of	 constitutional	 norms.58	 Providing	 majoritarian	 control	 over	 the	 incidence	 of	 due
process	 requirements,	 this	 criticism	goes,	 is	 inconsistent	with	 the	general	 tenor	of	 constitutional	 rights,
which	 contemplates	 a	 robust	 judicial	 role	 in	 protecting	 individuals	 and	 minorities	 against	 hostile
government	 actions.59	 Indeed,	 it	 has	 been	 observed	 that	 Roth	 creates	 “perverse	 incentives”	 for	 the
government	to	eliminate	legal	entitlements	and	thereby	roll	back	procedural	due	process	protections.60
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But	the	central	charge	against	Roth	is	that	the	entitlement	requirement	suffers	from	the	same	formalism
that	 the	 justices	 decried	 when	 abandoning	 the	 right-privilege	 distinction.61	 Because	 the	 entitlement
approach	 explicitly	 disregards	 the	weight	 of	 an	 individual’s	 interest	 in	 a	 benefit,	 it	 cannot	 distinguish



between	 interests	 that	 are	 of	 more	 or	 less	 value	 to	 individuals.62	 According	 to	 this	 criticism,	Roth’s
entitlement	trigger	is	simultaneously	over-and	under-inclusive.63	It	is	over-inclusive	because	positive	law
at	times	entitles	individuals	to	benefits	that	are	not	sufficiently	important	to	warrant	a	due	process	hearing
before	their	withdrawal.64	It	is	under-inclusive	because	not	every	interest	that	is	important	to	individuals
is	secured	by	a	legal	entitlement.	On	this	criticism,	Roth	frustrates	a	central	purpose	of	the	due	process
clauses	by	permitting	the	government	to	arbitrarily	deprive	individuals	of	interests	that	are	important	to
them.65

Notwithstanding	these	criticisms,	the	justices	have	shown	no	inclination	to	rethink	Roth.	The	Court’s
adoption	 of	 and	 adherence	 to	 the	 entitlement	 trigger	 is	 best	 understood	 as	 a	 compromise	 between	 two
positions	 that	 the	 justices	 found	 unattractive—the	 traditional	 right-privilege	 distinction	 rejected	 in
Goldberg	 and	Goldberg’s	 seeming	 embrace	 of	 the	 “grievous	 loss”	 approach	 as	 a	 replacement.	As	 the
justices	 saw	 it,	 Roth’s	 entitlement	 trigger	 promised	 to	 fix	 meaningful	 “boundaries”	 on	 the	 otherwise
“infinite”	 range	 of	 interests	 that	 the	 grievous	 loss	 approach	 opens	 to	 procedural	 due	 process
requirements.66	 The	 entitlement	 approach	 also	 has	 been	 defended	 as	 fostering	 democratic	 values	 by
transferring	 the	 decision	 to	 create	 property	 interests	 from	 the	 courts	 to	 more	 politically	 accountable
decision-makers	 in	 the	 legislative	and	executive	branches.67	 These	 perceived	 benefits	 almost	 certainly
became	 dominant	 on	 the	 Court	 with	 the	 benefit	 of	 hindsight.	 The	 experience	 of	 the	 “due	 process
revolution”	following
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Goldberg	 likely	 encouraged	 the	 justices	 to	 embrace	 the	 entitlement	 trigger	 in	 order	 to	 establish	 a	 firm
limiting	 principle	 restricting	 the	 burgeoning	 efforts	 to	 constitutionalize	 administrative	 adjudicatory
processes.	 Indeed,	 one	 influential	 commentator	 has	 argued	 that	 Roth	 secured	 rather	 than	 undermined
Goldberg’s	due	process	revolution	by	making	it	“appear	more	law-like.”68

The	 primary	 advantage	 of	 the	 entitlement	 approach	 over	 the	 right-privilege	 distinction	 was	 its
flexibility	 and	 capacity	 for	 growth.	 By	 opening	 the	 meaning	 of	 “property”	 beyond	 the	 limits	 of	 the
traditional	common	law,	the	Court	was	able	to	accommodate	the	“new	property”	that	the	right-privilege
distinction	had	frozen	out.	Roth	was	emphatic	in	its	rejection	of	the	traditional	gatekeeper	to	procedural
due	process	protections:	“the	Court	has	fully	and	finally	rejected	the	wooden	distinction	between	‘rights’
and	‘privileges’	that	once	seemed	to	govern	the	applicability	of	procedural	due	process	rights.”69	While
Roth	 represents	 a	 strategic	 judicial	 retreat	 from	 the	 boldness	 of	 the	 due	 process	 vision	 of	 the
administrative	state	on	display	in	Goldberg,	 the	justices	stopped	well	short	of	a	full	 retreat	back	to	 the
traditional	common	law.

The	 Court’s	 analysis	 of	 the	 procedural	 due	 process	 claims	 in	 Roth	 and	 Sindermann	 illustrate	 the
restrictiveness,	as	well	as	the	flexibility,	of	the	new	understanding	of	property-as-entitlement.	Roth	made
manifest	the	restrictiveness	of	the	new	understanding.	“Just	as	[Goldberg’s]	welfare	recipients’	‘property’
interest	 in	 welfare	 payments	 was	 created	 and	 defined	 by	 statutory	 terms,”	 the	 Court	 wrote,	 Roth’s
“	 ’property’	 interest	 in	 employment	 …	 was	 created	 and	 defined	 by	 the	 terms	 of	 his	 appointment.”
Unfortunately	 for	 Roth,	 the	 Court	 continued,	 the	 terms	 of	 his	 one-year	 faculty	 appointment	 “secured
absolutely	no	interest	in	re-employment	for	the	next	year.	They	supported	absolutely	no	possible	claim	of
entitlement	to	re-employment.	Nor,	significantly,	was	there	any	state	statute	or	University	rule	or	policy
that	 secured	 his	 interest	 in	 re-employment	 or	 that	 created	 any	 legitimate	 claim	 to	 it.”	 Without	 any
legitimate	claim	of	entitlement,	Roth	“did	not	have	a	property	interest	sufficient	to	require	the	University



authorities	to	give	him	a	hearing	when	they	declined	to	renew	his	contract	of	employment.”70

If	 Roth	 showed	 the	 formality	 and	 restrictiveness	 of	 the	 Court’s	 entitlement	 definition	 of	 property,
Sindermann	 created	 the	potential	 for	 flexibility	 in	 the	new	approach.	Sindermann,	 like	Roth,	 had	been
terminated	at	the	end	of	a	one-year	faculty	appointment.
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But	 unlike	 Roth,	 who	 was	 let	 go	 after	 his	 first	 year,	 Sinderman	 had	 been	 renewed	 routinely	 for	 ten
years	in	the	state-college	system	before	his	termination.	Based	on	those	ten	contract	renewals,	Sinderman
alleged	that	he	had	become	tenured	through	his	college’s	“de	facto	tenure	program.”	Under	that	program,
Sinderman	alleged	further,	a	faculty	member	who,	like	he,	had	been	employed	in	the	state-college	system
for	 seven	 years	 or	more,	 possessed	 tenure.	According	 to	 Sinderman,	 his	 tenured	 status	 guaranteed	 his
retention	 “unless	 adequate	 cause	 for	 dismissal	 is	 demonstrated	 in	 a	 fair	 hearing,	 following	 established
procedures	of	due	process.”71

If	 Sindermann	 could	 prove	 these	 allegations,	 the	Court	 held,	 he	would	 have	 “a	 legitimate	 claim	 of
entitlement	 to	 job	 tenure,”	 and	 thus	 the	 right	 to	 a	 due	 process	 hearing	 to	 challenge	 whether	 college
administrators	 had	 sufficient	 cause	 to	 terminate	 his	 employment.	 The	 justices	 explained,	 “A	 person’s
interest	 in	a	benefit	 is	a	‘property’	 interest	for	due	process	purposes	if	 there	are	such	rules	or	mutually
explicit	 understandings	 that	 support	 his	 claim	of	 entitlement	 to	 the	 benefit	 and	 that	 he	may	 invoke	 at	 a
hearing.”	An	 “unwritten	 ‘common	 law’	 in	 a	 particular	 university	 that	 certain	 employees	 shall	 have	 the
equivalent	 of	 tenure,”	 the	 Court	 concluded,	 was	 sufficient	 to	 establish	 such	 a	 rule	 or	 understanding
creating	 a	 legitimate	 claim	of	 entitlement	 for	procedural	due	process	purposes.72	As	Roth	made	 clear,
however,	proving	the	existence	of	such	a	common	law	is	not	easy.	Merely	showing	that	the	college	had
rehired	 “most	 teachers”	 employed	 on	 an	 annual	 basis	was	 insufficient	 to	 establish	 an	 unwritten	 tenure
program.73

An	Additional	Monetary	Value	Requirement?	In	Roth	and	later	decisions,	the	justices	have	focused
their	entitlement	analysis	on	the	source	of	the	putative	property	right	at	 issue,	rather	than	the	content	of
that	right.	This	focus	squares	with	Roth,	where	the	justices	served	notice	that	henceforth	they	would	look
at	the	“nature”	rather	than	the	“weight”	of	the	threatened	individual	interest	when	determining	whether	to
apply	the	due	process	clauses.74	Recently,	however,	the	Court	suggested	that	an	entitlement	by	itself	may
not	be	sufficient	to	establish	a	property	interest.	In	Town	of	Castle	Rock	v.	Gonzales,75	 the	Court	noted
that	it	was	at	least	relevant	to	consider	whether	an	entitlement	“resemble[d]	any	traditional	conception	of
property”	before	deciding	whether	a	property	interest	was	at	stake.	The	Court	in	Castle	Rock
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suggested	 more	 pointedly	 that	 an	 entitlement	 should	 have	 monetary	 value	 in	 order	 to	 qualify	 as
“property”	protected	by	due	process.76	This	suggestion	awaits	future	development	by	the	Court.77

Substance	 v.	 Process:	 The	 “Bitter-with-the-Sweet”	 Principle.	 In	Goldberg	 v.	 Kelly,78	 the	 Court
separated	 its	 analysis	 into	 two	 parts.	 The	Court	 held	 first	 that	 the	 termination	 of	welfare	 benefits	 had
triggered	the	protections	of	procedural	due	process.	This	was	a	substantive	determination.	The	Court	then
concluded	 that	 the	 state’s	 pre-termination	 procedures	 did	 not	 measure	 up	 to	 the	 requirements	 of	 due
process	 (see	 §	 3.3).79	 This,	 of	 course,	 was	 a	 procedural	 determination.	 The	 justices	 maintained	 this



substantive-procedural	dichotomy	in	Roth.	The	Court	 in	Roth	determined	 the	substantive	question—that
is,	whether	procedural	due	process	was	applicable—by	asking	whether	 the	 individual	 interest	 at	 stake
was	supported	by	a	legitimate	claim	of	entitlement.	The	justices	also	announced	in	Roth	that	they	would
approach	 the	 procedural	 determination—that	 is,	 whether	 the	 agency’s	 “form	 of	 hearing”	 satisfied	 due
process—through	a	“weighing	process.”80

Just	a	couple	of	years	after	Roth,	however,	several	justices	in	Arnett	v.	Kennedy81	suggested	that	the
entitlement	 approach	 to	 defining	 protected	 property	 interests	 essentially	 collapsed	 the	 substantive	 and
procedural	 determinations	 of	 procedural	 due	 process	 analysis	 into	 one	 inquiry.	 Arnett,	 like	 Roth,
involved	 the	 dismissal	 of	 a	 public	 employee.	 But	 Arnett,	 unlike	 Roth,	 enjoyed	 job	 tenure.	 An	 act	 of
Congress	 provided	 that	Arnett,	 as	 a	 federal	 employee	 in	 the	 competitive	 civil	 service,	 could	 be	 fired
“only	for	such	cause	as	will	promote	the	efficiency	of	the	service.”	Federal
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regulations	afforded	 tenured	employees	an	opportunity	 for	a	hearing	 to	contest	 their	 firing	after,	but	not
before,	their	initial	 termination.	Arnett,	relying	on	Roth,	argued	that	 the	civil	service	statute	gave	him	a
legitimate	claim	of	entitlement	to	hold	his	job	absent	sufficient	cause	for	his	dismissal.	He	also	argued,
relying	on	Goldberg,	 that	due	process	required	 the	government	 to	give	him	“a	full	adversarial	hearing”
before	the	initial	job	termination.82	A	narrow	majority	of	the	Court	upheld	Arnett’s	dismissal.

Then-Justice	 William	 H.	 Rehnquist,	 writing	 for	 a	 three-justice	 plurality,	 reached	 the	 surprising
conclusion	 that	 the	procedures	 the	government	had	made	available	 to	Arnett	 to	challenge	his	dismissal
were	 part	 and	 parcel	 of	 any	 entitlement	 to	 job	 tenure	 that	 he	 had	 enjoyed,	 and	 thus	 that	 they	were	 not
subject	to	a	due	process	challenge.	Justice	Rehnquist	conceded	that	Arnett	had	a	statutory	entitlement	that
he	not	be	fired	without	sufficient	cause,	but	the	statute	creating	that	right,	Rehnquist	argued,	also	defined
“the	 procedure	 by	 which	 ‘cause’	 was	 to	 be	 determined.”	 In	 other	 words,	 Arnett	 possessed	 the
“substantive	right”	to	his	job	subject	to	“the	procedural	limitations	which	Congress	attached	to	it.”	This
Catch-22	has	become	known	as	the	“bitter-with-the-sweet”	principle.	The	Rehnquist	plurality	explained,
“[W]here	the	grant	of	a	substantive	right	is	inextricably	intertwined	with	the	limitations	on	the	procedures
which	are	to	be	employed	in	determining	that	right,	a	litigant	in	the	position	of	[Arnett]	must	take	the	bitter
with	the	sweet.”83

There	 is	 logic	 to	 the	 “bitter-with-the-sweet”	 principle.	 As	 Justice	 Rehnquist	 observed,	 from
Congress’s	perspective,	 the	substance	and	procedure	of	 job	 termination	may	well	have	been	a	package
deal.	 The	 legislators	 had	 granted	 tenure	 on	 the	 understanding	 that	 federal	 employees	 would	 not	 be
allowed	 a	 trial-type	 hearing	 before	 their	 termination.	 It	 therefore	 struck	 the	 Rehnquist	 plurality	 as
unseemly	for	a	federal	employee	to	complain	about	the	conditions	on	which	Congress	had	bestowed	the
gift	of	job	security.84	This	logic,	however,	is	the	logic	of	the	right-privilege	distinction,	which	the	Court
had	renounced	in	Goldberg	and	had	renounced	again	in	Roth.85

The	 “bitter-with-the-sweet”	 principle	 not	 only	 shared	 the	 logic	 of	 the	 right-benefit	 distinction,	 it
reproduced	 the	 same	 stifling	 effect	 on	procedural	 due	process	protections.	Under	both	 approaches,	 the
legislators	or	government	officials	who	create	a	legal	entitlement
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have	 free	 rein	 to	 determine	 the	 procedural	 protections,	 if	 any,	 to	 secure	 that	 entitlement.86	 By



eliminating	 the	 Goldberg-Roth	 distinction	 between	 the	 substance	 of	 a	 right	 and	 the	 procedures	 for
enforcing	 that	 right,	 the	Arnett	 plurality	would	 deny	 courts	 authority	 under	 the	 due	 process	 clauses	 to
require	any	procedural	protection	beyond	that	which	legislators	or	government	officials	wish	to	provide.
In	each	approach,	the	recipient	of	government	largess	must	accept	the	“bitter	with	the	sweet.”87

Justice	Lewis	F.	Powell,	writing	for	himself	and	one	other,	concurred	in	the	judgment	that	due	process
did	 not	 guarantee	 Arnett	 a	 trial-type	 hearing	 before	 his	 termination.	 But	 Justice	 Powell	 rejected	 the
plurality’s	“bitter-with-the-sweet”	innovation	as	“incompatible	with	the	principles	laid	down	in	Roth	and
Sindermann.”	Justice	Powell	explained,	“[T]he	right	 to	procedural	due	process	…	is	conferred,	not	by
legislative	grace,	but	by	constitutional	guarantee.	While	the	legislature	may	elect	not	to	confer	a	property
interest	 in	 federal	employment,	 it	may	not	constitutionally	authorize	 the	deprivation	of	 such	an	 interest,
once	conferred,	without	appropriate	procedural	safeguards.…	[T]he	adequacy	of	statutory	procedures	for
deprivation	of	a	statutorily	created	property	interest	must	be	analyzed	in	constitutional	terms.”88

Even	though	the	“bitter-with-the-sweet”	principle	swayed	only	three	justices	in	Arnett,	and	met	with
outright	 rejection	 by	 the	Court	 on	 at	 least	 a	 couple	 of	 occasions	 after	Arnett,89	 the	 allure	 of	 the	 idea
occasionally	captivated	state	courts	and	lower	federal	courts.	The	final	straw	came	in	Cleveland	Board
of	Education	v.	Loudermill,90	which	was	yet	another	 job-termination	case.	In	Loudermill,	an	 impatient
Court	 wrote,	 “[I]t	 is	 settled	 that	 the	 ‘bitter	 with	 the	 sweet’	 approach	 misconceives	 the	 constitutional
guarantee.	 If	 a	 clearer	 holding	 is	 needed,	 we	 provide	 it	 today.	 The	 point	 is	 straightforward:	 the	 Due
Process	Clause	provides	that	certain
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substantive	 rights—life,	 liberty,	 and	 property—cannot	 be	 deprived	 except	 pursuant	 to	 constitutionally
adequate	procedures.	The	categories	of	substance	and	procedure	are	distinct.	Were	the	rule	otherwise,	the
Clause	would	be	reduced	to	a	mere	tautology.	‘Property’	cannot	be	defined	by	the	procedures	provided
for	its	deprivation	any	more	than	can	life	or	liberty.”91

What	 is	 “a	 Legitimate	 Claim	 of	 Entitlement”?	 In	 the	 years	 since	 Roth	 and	 Sindermann,	 the
“hallmark	 of	 property”	 has	 been	 “an	 individual	 entitlement	 grounded	 in	 state	 law,	 which	 cannot	 be
removed	except	‘for	cause.’	”92	To	be	grounded	in	law,	“[a]	claim	of	entitlement	…	must	be	derived	from
[1]	statute	or	[2]	legal	rule	or	[3]	through	a	mutually	explicit	understanding.”93

Although	 the	 test	 for	 defining	 the	 property	 interests	 protected	 by	 procedural	 due	 process	 is	 often
described	casually	as	requiring	an	entitlement	to	a	benefit,	it	is	important	to	remember	that	Roth	required
only	that	the	individual	demonstrate	a	“legitimate	claim	of	entitlement”	to	support	a	property	interest.94
An	individual	need	not	prove	that	she	or	he	is	legally	entitled	to	receive	a	benefit	in	order	to	establish	a
legitimate	 claim	 of	 entitlement.	 To	 possess	 a	 legitimate	 claim	 of	 entitlement,	 an	 individual	 need	 only
demonstrate	that	he	or	she	would	have	a	right	to	a	benefit	if	the	individual	satisfies	the	eligibility	criteria
specified	by	 the	applicable	 law.	A	dispute	over	whether	 an	 individual	 satisfies	 those	criteria	does	not
defeat	a	legitimate	claim	of	entitlement.95	The	very	purpose	of	the	due	process	hearing	is	to	provide	the
claimant	an	opportunity	to	prove	her	or	his	legal	entitlement	to	possess	the	benefit	in	dispute.96

In	 deciding	 whether	 an	 individual	 possesses	 a	 legitimate	 claim	 of	 entitlement	 that	 qualifies	 as	 a
property	interest,	courts	carefully	parse	the	language	of	the	relevant	source	of	law.	For	a	law	to	create	a
legitimate	 claim	of	 entitlement,	 it	must	 satisfy	 two	 requirements.	 First,	 the	 law	must	 contain	 “language
creating	‘substantive
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predicates,’	 ”	 i.e.,	 standards,	 to	 “govern	 official	 decision-making.”97	 These	 “substantive	 predicates”
may	provide	the	administrative	decision-maker	with	“significant	discretion,”	so	long	as	they	meaningfully
limit	 the	 discretion	 of	 the	 decision-maker.98	 In	 Cleveland	 Board	 of	 Education	 v.	 Loudermill,	 for
example,	 the	 Court	 held	 that	 a	 state	 statute	 had	 “plainly	 create[d]”	 an	 entitlement	 in	 continued	 public
employment	by	prohibiting	the	firing	of	public	employees	“except	…	for	…	misfeasance,	malfeasance,	or
nonfeasance	in	office.”99	While	 these	standards	plainly	gave	officials	discretion	in	deciding	whether	 to
fire	a	public	employee,	 the	crucial	point	was	 that	 the	statutory	standards	 limited	official	discretion.	By
contrast,	 Roth	 had	 no	 legitimate	 claim	 of	 entitlement	 to	 his	 employment	 because,	 as	 the	 Court	 put	 it,
“[t]here	 [were]	 no	 statutory	 or	 administrative	 standards	 defining	 eligibility	 for	 re-employment.”	 State
law	had	left	the	decision	whether	to	rehire	Roth	“to	the	unfettered	discretion	of	university	officials.”100

In	addition	to	specifying	“substantive	predicates”	that	 limit	official	discretion,	 the	relevant	law	must
contain	 “explicitly	 mandatory	 language”	 in	 order	 to	 create	 a	 legitimate	 claim	 of	 entitlement.101	 This
requires	 “specific	 directives	 to	 the	 decisionmaker	 that	 if	 the	…	 substantive	 predicates	 are	 present,	 a
particular	 outcome	must	 follow.”102	 For	 example,	 the	 welfare	 beneficiaries	 in	Goldberg	 possessed	 a
legitimate	claim	of	entitlement	to	continued	receipt	of	their	benefits	because	if	they	satisfied	the	statutory
criteria	 for	eligibility	 (i.e.,	 the	“substantive	predicates”),	 the	welfare	statute	specifically	prohibited	 the
government	 from	 terminating	 them.	 The	 same	was	 true	 of	 Loudermill’s	 employment.	 The	 civil	 service
statute	specifically	provided	that	tenured	employees	could	not	be	fired	so	long	as	they	met	the	statutory
criteria	for	continued	employment.

A	law	lacks	“explicitly	mandatory	language,”	and	thus	cannot	create	a	legitimate	claim	of	entitlement,
if	it	leaves	government
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officials	with	discretion	 to	 terminate	 a	benefit	 even	 if	 an	 individual	 satisfies	 the	 eligibility	 criteria.103

The	 D.C.	 Circuit’s	 decision	 in	Washington	 Clinic	 for	 the	 Homeless	 v.	 Barry104	 illustrates	 how	 the
absence	of	“explicitly	mandatory	language”	in	the	relevant	law	defeats	an	entitlement	claim.	The	District
of	 Columbia	 City	 Council	 enacted	 a	 law	 authorizing	 the	 creation	 of	 temporary	 shelters	 for	 eligible
homeless	families.	The	law	made	homeless	families	eligible	for	shelter	if	they	satisfied	several	specified
conditions.	 The	 court	 of	 appeals	 had	 no	 difficulty	 concluding	 that	 those	 conditions	 qualified	 as
“substantive	predicates,”	satisfying	the	first	requirement	for	establishing	a	legitimate	claim	of	entitlement.
But	 the	 court	 ultimately	 found	 that	 eligible	 homeless	 families	 did	 not	 have	 an	 entitlement	 to	 (and	 thus
lacked	a	property	interest	in)	temporary	shelter	because	the	law	did	not	mandate	that	“all	families	meeting
[the	eligibility]	 criteria	 receive[	 ]	 shelter.”	The	District	 lacked	 the	 resources	 to	provide	 shelter	 for	 all
eligible	families,	and	the	City	Council	left	the	task	of	allocating	the	scarce	shelter	accommodations	among
eligible	 families	 to	 the	 discretion	 of	 city	 officials.	 Due	 process	 did	 not	 require	 notice	 and	 hearing	 to
determine	 the	 eligibility	 of	 these	 claimants	 for	 temporary	 shelter	 because	 even	 had	 they	 established
eligibility,	city	administrators	might	still	have	denied	them	shelter	for	any	number	of	reasons.105

Administrative	 Practice.	 In	 Sindermann,	 Roth’s	 companion	 decision,	 the	 Court	 introduced	 the
potential	for	flexibility	in	entitlement	analysis	by	accepting	the	“unwritten	‘common	law’	in	a	particular
[agency]”	as	sufficient	to	establish	a	rule	or	understanding	creating	a	legitimate	claim	of	entitlement,	and
thus,	a	property	interest.106	In	Roth,	however,	the	justices	made	clear	that	proving	the	existence	of	such	a



common	law	would	not	be	easy.	Roth	had	demonstrated	that	his	college	had	rehired	“most	teachers”	who,
like	he,	had	been	employed	on	an	annual	basis.	This	showing,	the	Court	held,	was	insufficient	to	establish
a	common	law	of	job	tenure.107	The	Court	has	continued	to	send	mixed	signals.	Although	the	justices	have
held	open	the	possibility	of	grounding	a	legitimate

146

claim	 of	 entitlement	 on	 a	 “common	 law”	 arising	 from	 administrative	 practice,108	 they	 have	 never
accepted	such	a	claim.

Yet	lower	courts,	at	least	on	occasion,	have	found	the	common	law	of	administrative	practice	sufficient
to	establish	an	entitlement.	In	Furlong	v.	Shalala,109	for	example,	the	Second	Circuit	held	that	“well	over
100”	decisions	by	an	agency’s	administrative	law	judges	over	a	period	of	“many	months”	had	created	a
legitimate	 claim	 of	 entitlement	 to	 a	 particular	 reimbursement	 for	 Medicare	 providers.	 The	 court	 of
appeals	 rejected	 as	 unduly	 “narrow	 and	 formalistic”	 the	 insistence	 of	 the	 district	 judge	 that	 only	 such
“traditional”	 sources	 as	 statutes,	 regulations,	 and	 ordinances	 provided	 “an	 authoritative	 source	 for	 a
property	interest.”110

Notwithstanding	 occasional	 decisions	 such	 as	 Furlong,	 the	 flexibility	 promised	 by	 Sindermann’s
opening	of	entitlement	analysis	to	the	common	law	of	administrative	practice	has	not	been	realized.

The	Application/Termination	Distinction.	The	Supreme	Court’s	decisions	examining	the	existence	of
property	 interests	 for	 procedural	 due	 process	 purposes	 generally	 have	 involved	 official	 decisions
terminating	an	existing	benefit.	The	claimants	in	Goldberg,	 for	example,	were	welfare	recipients	whom
officials	 believed	 were	 no	 longer	 qualified	 for	 the	 program.	 But	 what	 of	 individuals	 who	 apply	 for
benefits	 under	 an	 entitlement	 program?	Must	 the	 government	 give	 them	 a	 due	 process	 hearing	 before
denying	their	applications?	Individuals	who	apply	for	entitlement	benefits,	no	less	than	those	who	already
receive	them,	have	a	legal	right	to	the	benefits	if	they	meet	the	eligibility	criteria.	But	do	applicants	have	a
property	 interest	 in	a	benefit	 that	 they	have	yet	 to	 receive,	 and	 thus,	do	not	possess?	 Is	 the	applicants’
legitimate	claim	of	entitlement	to	the	benefit	sufficient	to	establish	a	property	interest?

The	 Supreme	 Court	 has	 suggested	 that	 an	 individual	 entitlement	 must	 “resemble	 [a]	 traditional
conception	 of	 property”	 to	 qualify	 as	 a	 property	 interest.111	 And	 in	Roth,	 the	 justices,	 albeit	 in	 dicta,
seemed	to	limit	the	new	entitlement	analysis	to	termination	cases.	Procedural	due	process	protections	of
property,	the	Court	wrote,	are	“a	safeguard	of	the	security	of	interests	that	a	person	has	already	acquired
in	specific	benefits.”	The	justices	seemed	to	use	Roth	to	limit	Goldberg	to	termination	cases	as	well.
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They	 described	 Goldberg	 as	 holding,	 “that	 a	 person	 receiving	 welfare	 benefits	 under	 statutory	 and
administrative	standards	defining	eligibility	for	them	has	an	interest	in	continued	receipt	of	those	benefits
that	is	safeguarded	by	procedural	due	process.”112

But	when	 the	 issue	 has	 been	 squarely	 presented,	 lower	 federal	 courts	 have	 tended	 to	 conclude	 that
applicants	 have	 a	 property	 interest	 in	 entitlement	 benefits,	 and	 thus	 that	 the	 government	must	 observe
procedural	due	process	requirements	in	denying	their	applications.113	Then-Justice	Rehnquist,	dissenting
from	the	Court’s	denial	of	certiorari	review	of	one	such	decision,	argued	that	these	holdings	represented	a
significant	 expansion	 of	Goldberg.114	 Yet	 Justice	 Sandra	 Day	 O’Connor,	 writing	 for	 herself	 and	 two



others,	dissented	 from	 the	Court’s	denial	of	certiorari	 review	of	a	 state	court	decision	 that	went	 in	 the
opposite	direction.	Justice	O’Connor	wrote,	“The	conclusion	…	that	an	applicant	for	general	assistance
does	not	have	 an	 interest	 protected	by	 the	Due	Process	Clause	 is	 unsettling	 in	 its	 implication	 that	 less
fortunate	persons	in	our	society	may	arbitrarily	be	denied	benefits	that	a	State	has	granted	as	a	matter	of
right.…	One	would	think	that	where	state	law	creates	an	entitlement	to	general	assistance	based	on	certain
substantive	 conditions,	 there	 …	 results	 a	 property	 interest	 that	 warrants	 at	 least	 some	 procedural
safeguards.”115

The	 Supreme	 Court	 has	 not	 settled	 whether	 applicants	 for	 benefits	 from	 entitlement	 programs	 are
entitled	to	procedural	due	process	protections.116	The	Court’s	opinion	in	American
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Manufacturers	 Mutual	 Insurance	 Co.	 v.	 Sullivan117	 illustrates	 the	 continuing	 uncertainty	 and
disagreement	surrounding	the	issue.	In	a	part	of	the	majority	opinion	agreed	to	only	by	five	justices,	the
Court	 suggested,	 albeit	 in	 dicta,	 that	 applicants	 for	 workers’	 compensation	 benefits	 did	 not	 have	 an
entitlement	 to,	 and	 thus	 lacked	 a	 property	 interest	 in,	 those	 benefits	 until	 after	 the	 government	 had
determined	that	they	satisfied	all	of	the	eligibility	criteria.	But	the	claimants	in	American	Manufacturers
Mutual	 Insurance	 Co.	 had	 not	 argued	 that	 they	 possessed	 a	 property	 interest	 in	 their	 “claims	 for
payment,”	so	the	issue	of	an	applicant’s	right	to	procedural	due	process	had	not	been	formally	submitted
to	the	Court.118	And	for	good	measure,	one	member	of	the	five-justice	majority	who	joined	the	portion	of
the	opinion	that	contained	this	dictum	wrote	separately	to	make	clear,	“I	do	not	doubt	…	that	due	process
requires	 fair	 procedures	 for	 the	 adjudication	 of	 [the	 applicants’]	 claims	 for	 workers’	 compensation
benefits,	including	medical	care.”119

(b)				Deprivation	of	Liberty
Liberty	 interests	 protected	 by	 procedural	 due	 process	 may	 arise	 from	 two	 sources.	 First,	 liberty

interests,	like	property	interests,	may	be	created	by	such	acts	of	positive	law	as	statutes	and	regulations.
Second,	 liberty	 interests,	 unlike	property	 interests,	 also	may	arise	 from	 the	Constitution	 itself,	 or	more
specifically,	 from	 the	 “guarantees	 implicit	 in	 the	 word	 ‘liberty’	 ”	 in	 the	 due	 process	 clauses.120	 The
Court’s	opinion	in	Roth	underscored	the	expanded	reach	of	liberty	interests	when	the	justices	proclaimed,
“In	a	Constitution	 for	 a	 free	people,	 there	 can	be	no	doubt	 that	 the	meaning	of	 ‘liberty’	must	be	broad
indeed.”	That	statement	stands	in	stark	contrast	to	the	Roth	Court’s	emphasis	on	establishing	“boundaries”
for	the	range	of	property	interests	protected	by	the	due	process	clauses.121	And	while	the	Court	in	Roth
and	Sindermann	defined	“property”	with	considerable	care,	 they	expended	very	little	effort	 in	cabining
the	liberty	interests	that	activate	procedural	due	process.	Within	a	few	years,	however,	the	justices	began
to	restrict	the	definition	of	“liberty,”	bringing	this	due	process	trigger	closer	to	the	entitlement	regime	that
has	dominated	the	protection	of	property	interests	since	Roth.
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Constitutional	Rights.	The	many	provisions	of	 the	Bill	 of	Rights	 that	 the	Court	 has	 “incorporated”
into	 the	due	process	 clause	of	 the	Fourteenth	Amendment122	may	 seem	 the	most	 obvious	 source	of	 the
constitutional	content	of	liberty.	But	ironically,	these	fundamental	rights	protections	have	had	little	impact
on	procedural	due	process	jurisprudence.



The	major	stumbling	block	for	the	usefulness	of	the	Bill	of	Rights	has	been	the	Court’s	holding	in	Roth
and	 Sindermann	 that	 merely	 alleging	 that	 government	 officials	 have	 violated	 one	 of	 those	 rights	 is
insufficient	to	trigger	procedural	due	process	protections.123	Yet	an	individual	who	succeeds	in	proving	a
violation	of	one	of	the	Bill	of	Rights	no	longer	needs	procedural	due	process	protections.	Provisions	such
as	the	free	speech	clause	of	the	First	Amendment	and	the	takings	clause	of	the	Fifth	Amendment	prohibit
the	government	from	taking	particular	actions	(abridging	freedom	of	speech,	confiscating	private	property
without	compensation)	regardless	of	the	procedures	officials	used	when	acting.
Roth	and	Sindermann	illustrate	the	inapplicability	of	the	incorporated	provisions	of	the	Bill	of	Rights

to	 procedural	 due	 process	 claims.	 The	 faculty	 members	 in	 those	 cases	 claimed	 that	 their	 nonrenewal
violated	their	freedom	of	speech	because	it	had	been	in	retaliation	for	their	public	criticism	of	university
administrators.	 As	 its	 incorporation	 into	 the	 Fourteenth	 Amendment	 demonstrates,	 an	 abridgment	 of
freedom	of	speech	constitutes	a	deprivation	of	liberty	within	the	meaning	of	the	due	process	clause.	But
the	allegation	of	such	an	abridgment	did	not	prove	the	deprivation.124	Had	the	faculty	members	been	able
to	convince	a	court	 that	 their	nonrenewal	violated	their	freedom	of	speech,	 the	nonrenewal	would	have
been	unconstitutional	without	regard	to	whether	their	respective	colleges	had	held	a	due	process	hearing
before	they	acted.125

The	lesson	of	Roth	and	Sindermann	is	that,	as	a	practical	matter,	the	constitutional	liberty	protected	by
procedural	 due	 process	 includes	 only	 individual	 interests	 that	 do	 not	 receive	 special	 substantive
protection	under	the	Constitution.	Put	another	way,	procedural	due	process	comes	into	play	only	when	the
government
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possesses	the	substantive	power	to	deprive	an	individual	of	a	liberty	interest.
There	are	liberty	interests	that	the	Constitution	protects	procedurally	but	not	substantively,	but	it	is	not

clear	how	many	such	interests	exist.	The	best	example	of	a	procedurally	protected,	constitutional	liberty
interest	 is	 the	 “freedom	 from	bodily	 restraint	 and	 punishment.”126	 The	 government	 has	 the	 substantive
power	to	incarcerate	an	individual	for	having	committed	a	crime,	but	only	after	affording	the	individual
procedural	due	process.	The	most	prominent	example	in	modern	procedural	due	process	jurisprudence	of
a	procedurally	protected,	constitutional	liberty	interest	outside	the	context	of	prison	administration	is	an
individual’s	interest	in	her	or	his	reputation.

Injury	to	Reputation.	The	protected	status	of	an	individual’s	reputation	is	grounded	on	two	lines	of
legal	precedent.	First,	the	common	law	of	defamation	traditionally	compensated	individuals	for	injury	to
their	reputation	caused	by	false	statements	about	their	character.	Second,	and	more	specifically,	the	“Red
Scare”	 following	 the	Second	World	War	 triggered	 a	 series	 of	 legal	 challenges	 to	 a	 host	 of	 aggressive
government	efforts	to	bar	from	public	employment	individuals	who	had	been	found	to	be	communists	or
subversives.	In	deciding	these	challenges,	the	justices	came	to	appreciate	that	officially	branding	a	person
as	 “disloyal”	 imposed	 a	 disabling	 “badge	 of	 infamy	 …	 [i]n	 the	 view	 of	 the	 community	 …	 [that]
inhibit[ed]	 individual	 freedom	 of	 movement.”127	 This	 realization	 culminated	 in	 Wisconsin	 v.
Constantineau,	with	the	Court	holding,	“Where	a	person’s	good	name,	reputation,	honor,	or	integrity	is	at
stake	 because	 of	 what	 the	 government	 is	 doing	 to	 him,	 notice	 and	 an	 opportunity	 to	 be	 heard	 are
essential.”128

The	Court	in	Roth	drew	on	Constantineau,	stating	in	dicta	that	the	faculty	member	there	may	have	had



a	right	to	a	due	process	hearing	had	the	state	university	based	“the	nonrenewal	of	his	contract	on	a	charge,
for	example,	that	he	had	been	guilty	of	dishonesty,	or	immorality.”	Because	such	a	charge	“might	seriously
damage	[an	 individual’s]	standing	and	associations	 in	his	community,”	a	due	process	hearing	may	have
been	 “essential”	 to	 allow	 Roth	 “an	 opportunity	 to	 clear	 his	 name.”	 But	 the	 nonrenewal	 of	 Roth’s
employment	contract,	standing	alone,	had	not	“imposed	on	him	a	stigma	or	other	disability	that	foreclosed
his	freedom	to	take	advantage	of	other	employment	opportunities.”	While	simple	non-retention
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may	 have	 made	 Roth	 “somewhat	 less	 attractive	 to	 some	 other	 employers,”	 the	 Court	 held,	 that	 harm
fell	short	of	“the	kind	of	foreclosure	of	opportunities	amounting	to	a	deprivation	of	‘liberty.’	”129

The	justices	added	bite	to	Roth’s	embrace	of	Constantineau	in	Goss	v.	Lopez,130	holding	that	a	10-day
suspension	had	deprived	public	school	students	of	their	“liberty.”	In	contrast	to	Roth,	the	Goss	 students
had	been	 suspended	on	 “charges	of	misconduct,”	which,	 the	Court	 found,	 “could	 seriously	damage	 the
students’	standing	with	their	fellow	pupils	and	their	teachers	as	well	as	interfere	with	later	opportunities
for	higher	education	and	employment.”131	Goss	is	consistent	with	Roth	because	it	was	the	black	mark	that
a	suspension	for	misconduct	had	added	to	the	students’	record,	rather	than	the	suspension	itself,	that	had
compromised	the	liberty	of	the	students.

Just	 one	 year	 after	 Goss,	 the	 justices	 abruptly	 shifted	 ground	 in	 the	 pivotal	 decision	 of	 Paul	 v.
Davis.132	The	facts	of	Paul	closely	resembled	those	of	Constantineau	(Constantineau	is	summarized	in
§	3.3).	Paul	was	 a	 police	 chief	who	had	 circulated	 a	 flyer	 to	 local	merchants	 in	 an	 effort	 to	ward	off
shoplifting	 during	 the	 Christmas	 season.	 The	 flyer	 contained	 the	 names	 and	 mug	 shots	 of	 individuals
described	 as	 “active	 shoplifters.”	Davis	 claimed	 that	 the	 inclusion	 of	 his	 name	 and	 photograph	 on	 the
flyer	had	deprived	him	of	liberty,	and	thus	that	due	process	had	entitled	him	to	notice	and	opportunity	for
a	 hearing	 to	 clear	 his	 name	 before	 the	 police	 chief	 released	 the	 flyer.	 (Davis	 had	 been	 charged	with
shoplifting	when	the	flyer	was	released,	but	the	charge	was	later	dismissed.)

The	Court	used	Paul	 to	back	off	 the	view	 that	 “governmental	defamation”	of	 an	 individual,	without
more,	 constituted	 a	 deprivation	 of	 liberty.	 The	 justices	 recognized	 that	 circulation	 of	 the	 flyer	 had
“inhibit[ed	Davis]	 from	entering	business	 establishments	 for	 fear	of	being	 suspected	of	 shoplifting	 and
possibly	 apprehended,	 and	 [had]	 seriously	 impair[ed]	 his	 future	 employment	 opportunities.”	 But	 these
effects,	the	Court	held,	were	insufficient	to	trigger	procedural	due	process	protections.	In	order	to	find	a
deprivation	of	 liberty,	 the	Court	now	held,	not	only	must	government	officials	 impose	a	“stigma”	on	an
individual’s	 reputation,	 but	 also	 the	 individual	 must	 lose	 “some	 more	 tangible	 interests	 such	 as
employment.”133

152

As	a	result	of	Paul’s	“stigma-plus”	requirement,	claims	of	harm	to	reputation	sufficient	to	constitute	a
deprivation	of	liberty	largely	have	been	limited	to	cases	involving	termination	of,	and	possibly	demotion
in,	public	employment.134	The	strictness	of	Paul’s	 stigma-plus	 requirement	even	 in	 this	 limited	context
was	evident	when	the	justices	decided	Siegert	v.	Gilley.135	Siegert,	a	clinical	psychologist,	had	resigned
his	 position	 at	 a	 federal	mental	 hospital	 after	 being	 notified	 that	 the	 hospital	 intended	 to	 fire	 him	 for
misconduct.	 Siegert	 then	 took	 a	 position	 at	 an	 Army	 hospital.	 The	 Army	 hospital	 asked	 Siegert’s
supervisor	 at	 the	 former	 hospital	 to	 provide	 information	 on	 Siegert’s	 job	 performance	 there.	 Siegert’s



former	supervisor	wrote	the	Army	hospital	that	he	regarded	Siegert	as	“both	inept	and	unethical,	perhaps
the	least	trustworthy	individual	I	have	supervised.”	The	Army	hospital	fired	Siegert	upon	receipt	of	the
former	supervisor’s	 letter.	Siegert	 sued	his	 former	supervisor,	claiming	 that	by	sending	 the	 letter	 to	 the
Army	 hospital	without	 first	 giving	 him	 an	 opportunity	 to	 respond,	 the	 former	 supervisor	 had	 deprived
Siegert	of	 liberty	without	due	process	of	 law.	The	Court	held	 that	 the	alleged	defamation	 in	 the	former
supervisor’s	letter	did	not	satisfy	the	stigma-plus	requirement	of	Paul	because	it	had	been	communicated
after,	 rather	 than	“incident	 to,”	 the	former	hospital’s	 termination	of	Siegert.136	 It	did	not	matter	 that	 the
letter	had	caused	the	Army	to	fire	Siegert.

The	justices	have	restricted	claims	of	harm	to	reputation	beyond	Paul’s	stigma-plus	requirement.	For
example,	the	Court	has	ruled	that	a	government	official’s	defamatory	statement	must	be	made	publicly	in
order	 for	 an	 individual	 to	 suffer	 stigmatic	 harm	 to	 reputation.	 A	 private,	 oral	 communication	 by	 a
government	 official	 to	 a	 public	 employee	 alleging	 misconduct	 as	 a	 reason	 for	 termination	 does	 not
deprive	the	employee	of	a	liberty	interest	in	his	or	her	reputation.137	Moreover,	a	due	process	claimant
must	allege	that	a	government	official’s	damaging	statements	are
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“substantially	 false.”	 If	 the	 harmful	 statements	 are	 true,	 a	 due	 process	 hearing	 would	 not	 clear	 the
individual’s	name.138

Liberty	 Entitlements.	 The	 Supreme	 Court	 recognized	 in	 a	 long	 line	 of	 prison-administration
decisions	that	liberty	interests	for	purposes	of	procedural	due	process	may	be	created	by	acts	of	positive
law	 (such	 as	 statutes	 and	 regulations)	 as	 well	 as	 by	 the	 Constitution.139	 The	 prison	 setting	 created	 a
target-rich	 environment	 for	 finding	 such	 entitlements,	 because	 statutes	 and	 regulations	 often	 authorize
prison	administrators	to	punish	inmates	“for	cause.”	Such	disciplinary	actions	generated	a	steady	stream
of	procedural	due	process	claims	by	prisoners,	and	before	long,	federal	judges	found	themselves	mired	in
the	day-to-day	concerns	of	prison	management.

The	 justices	 rebelled	 in	Sandin	 v.	Conner.140	The	Court	 held	 that	 an	 act	 of	 positive	 law	providing
inmates	a	legitimate	claim	of	entitlement	did	not	necessarily	create	a	liberty	interest.	In	order	to	trigger
due	process,	the	entitlement	also	must	protect	inmates	against	conditions	of	confinement	that	are	“atypical
and	 [impose]	 significant	 hardship	…	 in	 relation	 to	 the	 ordinary	 incidents	 of	 prison	 life.”141	 Sandin’s
added	 “atypical	 and	 significant	 hardship”	 requirement	 is	 an	 echo	 of	 the	 “grievous	 loss”	 approach	 to
triggering	due	process	that	 the	Court	seemingly	had	buried	in	Roth.	In	Sandin,	however,	 the	entitlement
and	grievous	loss	approaches	are	complimentary	rather	than	in	competition	with	one	another.	An	inmate
must	 satisfy	 both	 thresholds	 before	 establishing	 a	 liberty	 interest	 sufficient	 to	 trigger	 procedural	 due
process	protections.

The	Court	in	Sandin	did	not	state	whether	the	new	requirement	of	“atypical	and	significant	hardship”
applies	outside	the	prison-administration	context,	but	it	seems	likely	that	the	justices	also	will	decline	to
require	procedural	due	process	protections	for	deprivations	of	liberty	outside	of	prison	that	they	regard	as
common	or	trivial.	Because	individuals	enjoy	considerably	more	freedom	in	the	“ordinary	incidents”	of
their	 lives	 than	 do	 prisoners,	 however,	 the	 threshold	 for	 deprivations	 that	 are	 “atypical	 and	 [impose]
significant	hardship”	should	be	considerably	lower	outside	of	the	prison	setting.
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At	 least	 one	 federal	 court	 of	 appeals	 has	 suggested	 that	Sandin	 applies	 to	 claimed	 deprivations	 of
property	as	well	as	of	liberty.	In	both	instances,	the	court	stated,	deprivations	do	not	trigger	procedural
due	 process	 protections	 “unless	 they	 are	 atypical	 and	 significant	 in	 relation	 to	 the	 inevitable
‘deprivations’	 that	 people	 suffer	 as	 a	 result	 of	 contractual	 disputes	 and	 the	 other	 ordinary	 frictions	 of
life.”142

(c)				The	Meaning	of	Deprivation
Whether	government	action	constitutes	a	deprivation	of	an	individual’s	interests	protected	by	the	due

process	 clauses	 is	 seldom	 at	 issue.	 Ordinarily,	 any	 government	 action	 that	 adversely	 affects	 an
individual’s	interest	in	liberty	or	property	qualifies.143	The	Supreme	Court,	however,	has	recognized	two
exceptions	to	that	general	rule.	This	section	develops	those	exceptions.

Direct	v.	 Indirect	Effects.	An	 individual	must	 be	 the	 target	 of	 the	 government’s	 action	 in	 order	 to
suffer	a	deprivation	of	 liberty	or	property	within	 the	meaning	of	 the	due	process	clauses.	The	Supreme
Court’s	decision	in	O’Bannon	v.	Town	Court	Nursing	Center144	illustrates	this	principle.	In	O’Bannon,
the	Court	held	that	nursing	home	residents	had	no	due	process	right	to	notice	and	hearing	before	a	federal
agency	 decertified	 the	 facility	 in	 which	 they	 lived.	 The	 justices	 acknowledged	 that	 the	 decertification
might	cause	“severe	hardship”	for	at	 least	some	residents,	because	one	must	 live	 in	a	qualified	nursing
home	to	be	eligible	for	federal	medical	benefits.	But	that	harm,	the	Court	held,	was	merely	“an	indirect
and	incidental	result”	of	the	government’s	action	against	a	third	party,	the	nursing	home.	The	nursing	home
residents	in	O’Bannon,	the	justices	explained,	fell	on	the	wrong	side	of	“[t]he	simple	distinction	between
government	action	that	directly	affects	a	citizen’s	legal	rights,	or	imposes	a	direct	restraint	on	his	liberty,
and	action	that	is	directed	against	a	third	party	and	affects	the	citizen	only	indirectly	or	incidentally.”145
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Negligent	Actions.	In	Daniels	v.	Williams,	the	Court	held	that	the	due	process	clauses	do	not	apply	to
“a	negligent	act	of	an	official	causing	unintended	 loss	of	or	 injury	 to	 life,	 liberty,	or	property.”146	The
justices	offered	two	reasons	for	this	limitation.	First,	they	did	not	see	in	negligent	actions	the	“abuse	of
power”	 that	 due	 process	was	 designed	 to	 prevent.	 Second,	 and	 perhaps	more	 importantly,	 the	 justices
echoed	Paul	 v.	Davis	 (see	 §	 3.4(b))	 in	 expressing	 their	 fear	 that	 recognizing	 negligent	 deprivations	 of
property	 or	 liberty	 interests	 would	 allow	 procedural	 due	 process	 norms	 to	 “supplant	 traditional	 tort
law.”147

The	justices	have	not	settled	whether	only	intentional	actions	by	government	officials	may	constitute	a
deprivation	 of	 life,	 liberty,	 or	 property	 within	 the	 meaning	 of	 the	 due	 process	 clauses.	 The	 Court	 in
Daniels	 suggested	 as	 much,	 observing,	 “Historically,	…	 due	 process	 has	 been	 applied	 to	 deliberate
decisions	of	government	officials	to	deprive	a	person	of	life,	liberty,	or	property.”	But	later	in	the	Daniels
opinion,	 the	 justices	 reserved	 the	 question,	 noting	 pointedly	 that	 they	 had	 “no	 occasion	 to	 consider
whether	something	less	than	intentional	conduct,	such	as	recklessness	or	‘gross	negligence,’	is	enough	to
trigger	the	protections	of	the	Due	Process	Clause.”148

More	recently,	in	County	of	Sacramento	v.	Lewis,149	the	Court	elaborated	on	Daniels	in	a	way	which
suggested	that	something	less	than	intentional	action	may	be	sufficient	to	deprive	individuals	of	interests
protected	by	the	due	process	clauses.	Although	County	of	Sacramento	involved	a	substantive	rather	than
a	procedural	due	process	claim,	the	Court’s	analysis	moved	seamlessly	between	the	two	doctrinal	lines.
The	 justices	 in	 County	 of	 Sacramento	 began	 on	 common	 ground,	 noting	 that	 government	 “conduct



intended	to	injure	in	some	way	unjustifiable”	typically	is	sufficient	to	constitute	a	deprivation	of	protected
individual	interests.	They	narrowly	described	Daniels	as	“reject[ing]	the	lowest	common	denominator	of
customary	 tort	 liability,”	 that	 is,	 negligence,	 as	 a	 constitutionally	 sufficient	 marker	 of	 due	 process
obligations.	The	justices	then	observed	that	it	was	“a	matter	for	closer	calls”	when	government	officials
act	“with	culpability	falling	within	the	middle	range,	following	from	something	more	than	negligence	but
‘less	than	intentional	conduct,	such	as	recklessness	or	gross	negligence’.”150
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The	Court	 in	County	 of	 Sacramento	 suggested	 that	 in	 order	 to	 sustain	 a	 claim	 of	 substantive	 due
process	against	administrative	action	“when	only	midlevel	fault	has	been	shown,”	a	claimant	must	prove
that	government	officials	manifested	“deliberate	indifference”	to	individual	welfare	in	a	setting	where	the
officials	enjoyed	“the	luxury	…	of	having	time	to	make	unhurried	judgments,	upon	the	chance	for	repeated
reflection,	largely	uncomplicated	by	the	pulls	of	competing	obligations.”	It	is	only	“[w]hen	such	extended
opportunities	to	do	better	are	teamed	with	protracted	failure	even	to	care,	indifference	is	truly	shocking,”
and	thus,	a	violation	of	substantive	due	process.151

It	is	unclear	whether	the	Court	would	apply	the	substantive	due	process	approach	delineated	in	County
of	Sacramento	to	procedural	due	process	claims	involving	“midlevel	fault”	by	government	officials.

(d)				The	Process	That	Is	Due
“Once	it	is	determined	that	due	process	applies,”	the	Supreme	Court	has	written	in	frequently	quoted

language,	“the	question	remains	what	process	is	due.”152	It	is	easy	to	forget	that	the	due	process	clauses
do	 not	 prohibit	 government	 deprivations	 of	 individual	 interests	 in	 life,	 liberty,	 and	 property	 per	 se.
Indeed,	 the	Constitution	explicitly	permits	 such	deprivations	 so	 long	as	 the	 individual	 is	afforded	“due
process.”	The	essential	elements	of	procedural	due	process	are	clearly	established:	due	process	obligates
government	officials	 to	provide	(1)	notice	and	(2)	opportunity	for	a	hearing	before	finally	depriving	an
individual	of	a	protected	interest.153	 In	Goldberg	v.	Kelly,	 the	Court	strongly	signaled	 that	due	process
hearings	must	contain	the	core	components	of	a	judicial	trial	(see	§	3.3).	But	just	as	Roth	contained	 the
explosive	 potential	 of	Goldberg	 by	 substituting	 entitlement	 analysis	 for	 the	 grievous	 loss	 approach	 in
triggering	 due	 process,	 Mathews	 v.	 Eldridge154	 reversed	 the	 Goldberg	 presumption	 that	 trial-type
hearings	were	the	due	process	norm.

Mathews	v.	Eldridge.	In	Mathews,	the	Court	performed	a	due	process	audit	of	federal	administrative
procedures	 for	 terminating	disability	benefits.	The	enabling	act	entitled	disabled	 individuals	 to	 receive
benefits	for	the	duration	of	their	disability.	Eldridge	had
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been	 receiving	 disability	 benefits	 for	 nearly	 four	 years	 when	 the	 government	 made	 a	 “tentative
determination”	 that	 he	 no	 longer	 was	 disabled.	 Regulations	 governing	 the	 disability-benefits	 program
allowed	Eldridge	 to	 challenge	 that	 determination,	 as	well	 as	 to	 present	 additional	 information,	 but	 he
could	do	 so	only	 in	writing.	After	Eldridge	 submitted	 a	written	 challenge,	 the	 agency	made	 an	 “initial
determination”	that	he	no	longer	was	disabled	and	terminated	his	benefits.

Administrative	regulations	permitted	Eldridge	 to	contest	 the	agency’s	 initial	determination	 in	a	post-
termination	hearing	before	an	administrative	 law	judge.	These	were	oral,	evidentiary	hearings,	but	 they



were	not	adversarial	 in	nature.	Agency	staff	was	not	represented	by	counsel,	although	the	claimant	was
free	 to	 hire	 an	 attorney.	 Were	 Eldridge	 ultimately	 to	 prevail	 at	 the	 post-termination	 hearing	 by
demonstrating	 his	 continuing	 disability,	 administrative	 regulations	 entitled	 him	 to	 retroactive	 benefits
covering	the	period	of	his	termination.	But	rather	than	challenge	the	termination	of	his	disability	benefits
administratively,	 Eldridge	 filed	 suit,	 claiming	 that	 the	 government’s	 failure	 to	 offer	 him	 a	 trial-type
hearing	before	 the	 initial	 termination	of	 benefits	 had	violated	his	 right	 to	 procedural	 due	process.	The
lower	courts,	relying	on	Goldberg,	sustained	Eldridge’s	claim.

The	 Court	 in	Mathews	 made	 clear	 at	 the	 outset	 that	 the	 justices	 rejected	Goldberg’s	 premise	 that
certain	 core	 elements	 were	 essential	 for	 a	 due	 process	 hearing.	 The	 justices	 embraced	 a	 contextual
approach	instead,	emphasizing	that	“due	process	is	flexible	and	calls	for	such	procedural	protections	as
the	particular	situation	demands.”	The	Court	used	Mathews	to	instruct	judges	to	measure	the	constitutional
adequacy	of	administrative	due	process	hearings	on	an	ad	hoc	basis,	focusing	on	three	“distinct	factors.”
The	first	of	the	Mathews	factors	is	“the	private	interest	…	affected	by	the	official	action”	at	issue.	The
second	 factor	 assesses	 “the	 risk	of	 an	 erroneous	deprivation”	of	 the	 individual’s	 interests	 “through	 the
procedures	 used,”	 together	 with	 “the	 probable	 value,	 if	 any,	 of	 additional	 or	 substitute	 procedural
safeguards.”	 The	 final	 Mathews	 factor	 evaluates	 “the	 Government’s	 interest,	 including	 the	 function
involved	and	the	fiscal	and	administrative	burdens	that	the	additional	or	substitute	procedural	requirement
would	entail.”	The	three-part	Mathews	test	is	best	understood	as	an	application	of	cost-benefit	balancing.
In	 determining	 whether	 an	 administrative	 hearing	 satisfies	 due	 process,	Mathews	 essentially	 directs
courts	to	ensure	that	the	value	of	procedures	that	a	claimant	demands
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beyond	those	already	provided	by	the	government	justifies	the	cost	of	adding	them.155

The	 three	Mathews	 factors	 were	 hardly	 new	 to	 procedural	 due	 process	 jurisprudence.	 Indeed,	 the
Court	had	invoked	each	of	them	in	Goldberg.	The	innovation	of	Mathews	was	the	justices’	use	of	these
familiar	criteria	to	largely	reverse	Goldberg’s	requirement	of	a	trial-type	hearing	before	the	government
terminates	an	individual’s	entitlement	to	receive	public	assistance.156	The	Court’s	analysis	in	Mathews	of
the	 three	 factors	 governing	 the	 sufficiency	 of	 administrative	 due	 process	 hearings	 illustrates	 the	 new
judicial	sensibility.

The	Individual’s	Interest.	The	beneficiaries’	interest	in	both	Goldberg	and	Mathews	was	to	continue
receiving	 public	 assistance	 until	 the	 agency	 finally	 determined	whether	 to	 terminate	 the	 benefits.157	 In
Mathews,	however,	the	Court	found	that	the	“potential	deprivation	[was]	generally	likely	to	be	less”	for
disability	recipients	than	it	had	been	for	the	welfare	beneficiaries	in	Goldberg.	Welfare	is	a	program	of
last	resort.	Had	the	government	wrongfully	terminated	welfare	benefits,	the	Goldberg	Court	had	worried,
a	beneficiary	may	have	been	deprived	“of	 the	very	means	by	which	 to	 live	while	he	waits”	 for	a	 final
administrative	determination	of	his	eligibility.	Unlike	welfare	benefits,	disability	benefits	are	not	based
on	 financial	 need.	An	 individual	who	 suffers	 a	wrongful	 initial	 termination	of	 benefits	may	have	other
sources	of	 income	sufficient	 to	 tide	him	or	her	over.	Indeed,	 the	individual	may	be	eligible	for	welfare
benefits.158

Risk	of	Erroneous	Deprivation.	The	second	Mathews	factor	considers	“the	fairness	and	reliability	of
the	 existing	 pretermination	 procedures,	 and	 the	 probable	 value,	 if	 any,	 of	 additional	 procedural
safeguards.”159	 In	 Goldberg,	 the	 Court	 had	 found	 that	 “written	 submissions	 [were]	 a	 wholly



unsatisfactory	basis”	 for	 initial	 termination	of	an	 individual’s	welfare	benefits.160	Yet	 in	Mathews,	 the
justices	 were	 comfortable	 with	 only	 a	 “paper	 hearing”	 before	 initially	 terminating	 disability	 benefits.
This	was	because	“[t]he	potential	value	of	an	evidentiary	hearing,	or	even	oral	presentation
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to	the	decision-maker,	[was]	substantially	less	in	[Mathews]	than	in	Goldberg.”161

In	 justifying	 that	 distinction,	 the	 Court	 in	Mathews	 relied	 on	 the	 differing	 “nature	 of	 the	 relevant
inquiry”	 in	 the	 two	 contexts.	 The	 relevant	 inquiry	 concerning	 the	 disability	 benefits	 of	Mathews	 was
whether	some	physical	or	mental	condition	prevented	an	individual	from	holding	a	job.	That	inquiry,	the
Court	 found,	usually	 turned	on	 routine	 and	unbiased	medical	 reports	 by	 examining	physicians.	Such	 an
inquiry	 lent	 itself	 to	 a	 paper	 hearing,	 the	 Court	 held,	 because	 it	 was	 “sharply	 focused	 and	 easily
documented,”	and	because	medical	professionals	could	communicate	effectively	in	writing.	By	contrast,
an	individual’s	entitlement	to	the	welfare	benefits	of	Goldberg	had	depended	on	financial	need.	Such	an
inquiry	 required	 the	 assessment	 of	 “a	 wide	 variety	 of	 information.”	 The	 justices	 in	 Mathews	 also
reminded	that	“issues	of	witness	credibility	and	veracity	often	[were]	critical”	in	welfare	determinations.
The	 Court	 in	 Goldberg	 had	 emphasized	 the	 necessity	 of	 a	 trial-type	 hearing	 to	 resolve	 credibility
disputes.162

The	 Government’s	 Interest.	 The	 concluding	 consideration	 of	 the	 Mathews	 test	 is	 “the	 public
interest,”	which	includes	“the	administrative	burden	and	other	societal	costs”	of	satisfying	the	claimant’s
demand	for	additional	hearing	requirements.163	Whereas	the	justices	could	point	to	distinctions	between
welfare	 and	 disability	 programs	 in	 distinguishing	 between	 Goldberg	 and	Mathews	 on	 the	 first	 two
factors,	the	principal	difference	on	the	third	factor	arose	from	a	profound	shift	in	judicial	outlook	between
the	two	decisions.

For	the	Goldberg	Court,	the	public	interest	implicated	by	the	termination	of	public	assistance	moved	in
opposing	directions.	The	justices	recognized	the	cost	savings	of	summary	decision-making	processes.	But
they	 also	 understood	 that	 the	 wrongful	 termination	 of	 eligible	 beneficiaries	 compromised	 the	 public’s
interest,	 as	 determined	 by	 the	 legislature,	 in	 making	 public	 assistance	 available.	 Indeed,	 the	 Court	 in
Goldberg	 ultimately	 determined	 that	 the	 public	 interest	 in	 avoiding	 wrongful	 terminations	 of	 welfare
recipients	outweighed	the	government’s	economic	interest	in	summary	termination	processes.164

The	Court	in	Mathews,	in	stark	contrast	to	Goldberg,	concentrated	almost	exclusively	on	the	economic
efficiency	side	of
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the	dueling	public	 interests	at	stake	 in	entitlement	programs.	The	 justices	 in	Mathews	emphasized	what
the	Goldberg	Court	 had	 resisted,	 that	 the	 interest	 in	 administrative	 justice	 “[a]t	 some	point	…	may	be
outweighed	 by	 the	 cost.”165	 They	 also	 heeded	 Justice	 Hugo	 Black’s	 warning,	 registered	 as	 the	 lone
dissenter	in	Goldberg,	that	adding	procedure	threatened	to	harm	beneficiaries	by	diverting	scarce	public
resources	from	funding	benefits	to	covering	administrative	costs.166

Mathews,	like	Roth,	was	a	product	of	the	chastening	experience	of	Goldberg’s	due	process	revolution,
which	 had	 worried	 the	 justices	 that	 the	 economic	 cost	 and	 administrative	 burden	 of	 broadly
“constitutionalizing”	 administrative	 procedures	would	 become	unbearable.	The	Court	 in	Mathews	 was



careful	to	note	that	“[f]inancial	cost	alone	is	not	a	controlling	weight	in	determining	whether	due	process
requires	 a	 particular	 procedural	 safeguard	 prior	 to	 some	 administrative	 decision.”	 But	 Mathews
nevertheless	 elevated	 the	 interest	 of	 the	 government	 in	 “conserving	 scarce	 fiscal	 and	 administrative
resources”	well	beyond	the	level	it	had	registered	in	Goldberg.167

Mathews	not	only	exhibited	the	justices’	heightened	sensitivity	to	the	costs	associated	with	the	trial-
type	hearings	endorsed	 in	Goldberg,	 it	 also	 revealed	 a	 striking	 skepticism	 toward	 the	 benefits	 that	 the
“judicial	model	of	an	evidentiary	hearing”	offered	to	the	administrative	process.	Administrative	agencies,
the	justices	reminded,	differed	from	courts	in	their	“origin	and	function.”	It	thus	stood	to	reason	that	courts
should	not	reflexively	require	that	agencies	provide	trial-type	hearings	whenever	due	process	applies.

Having	dislodged	the	requirements	of	due	process	from	the	traditional	trappings	of	the	judicial	 trial,
the	 justices	 in	Mathews	were	 far	more	willing	 than	 they	 had	 been	 in	Goldberg	 to	 accord	 “substantial
weight	…	to	the	good-faith	judgments”	of	government	administrators	in	devising	procedures	that	“assure
fair	consideration	of	 the	entitlement	claims	of	 individuals.”	All	Mathews	asked	was	 that	a	due	process
hearing	guarantee	individuals	“a	meaningful	opportunity	to	present	their	case.”168

Mathews’s	skepticism	of	the	utility	of	the	judicial	model	in	the	administrative	process	has	remained	a
prominent	theme	in	procedural	due	process	jurisprudence.	The	Court’s	decision	in
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Walters	 v.	 National	 Association	 of	 Radiation	 Survivors169	 perhaps	 provides	 the	 clearest	 example.	 In
Walters,	 the	Court	 rejected	a	due	process	challenge	 to	a	statutory	provision	 limiting	 to	$10	 the	fee	 that
veterans	could	pay	to	“an	attorney	or	agent”	for	assistance	with	a	claim	for	certain	benefits.	A	veterans
group	complained	 that	 the	 fee	 limitation	violated	due	process	because	 it	effectively	prevented	veterans
from	 obtaining	 legal	 representation	 in	 presenting	 their	 claims	 for	 benefits.	 Although	 Goldberg	 had
included	the	right	of	 individuals	 to	be	represented	by	counsel	as	one	of	 the	essential	elements	of	a	due
process	 hearing,170	 the	 Court	 in	Walters	 upheld	 the	 $10-fee	 limitation	 precisely	 because	 without	 it,
claimants	 would	 be	 able	 “freely”	 to	 retain	 counsel	 in	 benefits	 proceedings.	 Legal	 representation	 of
claimants,	 warned	 the	 justices,	 would	 undermine	 the	 congressional	 preference	 for	 a	 simple	 and	 non-
adversarial	process	of	determining	veterans’	benefits.171

The	Due	Process	Bottom	Line.	The	three-part	Mathews	test	continues	to	provide	the	framework	for
determining	the	constitutional	adequacy	of	administrative	due	process	hearing	procedures.172	But	the	ad
hoc,	contextual	nature	of	Mathews	makes	it	difficult	to	generalize	about	specific	elements	of	due	process
hearings.	This	difficulty	explains	the	lack	of	specificity	in	the	Supreme	Court’s	statements	describing	the
bottom	line	of	procedural	due	process.	The	justices	commonly	state	that	due	process	requires	agencies,	at
minimum,	 to	 provide	 “some	 kind	 of	 notice”	 and	 “some	 kind	 of	 hearing,”	 as	 “appropriate,”	 given	 “the
nature	 of	 the	 case,”	 to	 guarantee	 individuals	 “a	 meaningful	 opportunity	 to	 present	 their	 case.”173	 As
Mathews,	Walters,	and	scores	of	other	decisions	make	clear,	informal	adjudicatory	processes	short	of	a
trial-type	hearing	generally	satisfy	that	constitutional	bottom	line.	Just	how	informal	an	administrative	due
process	hearing	may	be,	however,	remains	unclear.

Consultation	 Hearings.	 The	 Supreme	 Court	 in	 a	 variety	 of	 settings	 has	 held	 an	 “opportunity	 for
informal	consultation”	with
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government	 officials	 to	 be	 a	 constitutionally	 acceptable	 due	 process	 hearing.174	 Indeed,	 the	 justices
accepted	informal	consultations	before	deciding	Mathews.	In	Goss	v.	Lopez,175	the	Court	held	that	public
school	students	were	entitled	to	a	due	process	hearing	before	being	suspended	from	school	on	charges	of
misconduct.	But	the	Court	held	that	due	process	was	satisfied,	at	least	for	a	brief	suspension,	by	“informal
give-and-take	 between	 student	 and	 disciplinarian.”	 More	 specifically,	 Goss	 required	 that	 school
disciplinarians	give	a	student	suspected	of	wrongdoing	“oral	or	written	notice	of	the	charges	against	him
and,	if	he	denies	them,	an	explanation	of	the	evidence	the	authorities	have	and	an	opportunity	to	present
his	side	of	the	story.”	Both	notice	and	hearing	could	follow	immediately	after	the	alleged	misconduct.176

The	 informal,	 oral	 “consultation	 hearings”	 approved	 in	Goss	 (sometimes	 called	 “Goss	 hearings”)
provide	a	starting	point	for	analyzing	whether	the	government	in	any	particular	instance	has	satisfied	the
baseline	due	process	requirement	of	affording	individuals	a	meaningful	opportunity	to	present	their	case.
But	 in	cases	where	 the	Court	has	held	a	consultation	hearing	to	satisfy	procedural	due	process,	special
circumstances	 encouraged	 the	 justices	 to	 accept	 this	minimal	 form	of	 oral	 hearing.	 It	was	 important	 in
Goss,	for	example,	that	the	students	had	served	only	a	“short,”	10-day	suspension.177	And	in	Cleveland
Board	of	Education	v.	Loudermill,178	the	Court	upheld	a	Goss	hearing	before	the	initial	termination	of	a
tenured	public	employee,	relying	“in	part”	on	the	employee’s	opportunity	for	a	trial-type	administrative
hearing	after	the	job	termination.	The	Court	in	Loudermill	essentially	equated	the	pretermination	process
with	a	reasonable	cause	hearing.179

In	 situations	 where	 the	 individual’s	 interest	 weighs	more	 heavily	 than	 in	Goss	 and	Loudermill,	 or
where	 the	need	for	accuracy	 is	greater,	courts	should	require	more	 than	oral	consultation	 to	satisfy	due
process	hearing	requirements.	But	although	expanded	hearing	processes	likely	will	be	required	in	some
instances,	all	signs	in	contemporary	procedural	due	process
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jurisprudence	point	 to	Goldberg	 remaining	 the	 exception	 to	 the	 general	 rule	 that	 “something	 less”	 than
a	full,	trial-type	hearing	satisfies	the	requirements	of	procedural	due	process.180

Paper	Hearings.	 If	 something	more	 than	an	oral	 consultation	process	at	 times	 is	 required	 to	 satisfy
procedural	due	process,	on	occasion	something	less	than	an	oral	process	may	suffice	as	well.	Mathews
itself	provides	an	example	of	such	an	occasion.	The	Court	there	approved	a	“paper	hearing”	for	disability
terminations,	at	least	where	beneficiaries	had	the	opportunity	for	a	trial-type,	administrative	hearing	after
the	 termination	 of	 their	 benefits.	 In	 addition	 to	 that	 post-termination	 safeguard,	 it	 was	 important	 in
Mathews	 that	 disability	 determinations	 lent	 themselves	 to	 written	 submissions.	 A	 paper	 hearing	 was
sufficient	 in	 the	 disability-benefits	 program	 because	 the	 Court	 concluded	 that	 it	 adequately	 protected
individuals	against	an	erroneous	initial	termination	of	their	benefits.181

The	three-part	test	of	Mathews	leaves	open	the	possibility	that	something	less	than	an	oral	consultation
hearing	 may	 satisfy	 procedural	 due	 process	 even	 in	 the	 absence	 of	 a	 full	 post-deprivation	 hearing.
Although	the	Supreme	Court	has	not	considered	this	issue,	the	D.C.	Circuit’s	decision	in	Gray	Panthers	v.
Schweiker	(Gray	Panthers	 II)182	underscores	 this	possibility.	Gray	Panthers	 II	 involved	a	procedural
due	process	challenge	to	administrative	procedures	for	appeals	from	the	denial	of	small	claims	to	certain
Medicare	benefits.	The	regulations	allowed	claimants	to	challenge	in	writing	the	denial	of	claims	under
$100.	 The	 regulations	 also	 permitted	 these	 claimants	 to	 telephone	 an	 administrator	 familiar	with	 their
dispute.	The	court	of	appeals	held	that	this	process	for	handling	appeals	from	the	denial	of	small	claims



would	satisfy	due	process	if	a	significant	number	or	percentage	of	the	disputed	claims	did	not	“involve
factual	determinations	hinging	on	credibility	or	veracity.”	In	the	absence	of	such	a	showing,	the	court	held,
due	process	required	informal,	oral	consultation	(Goss)	hearings	to	settle	the	small	claims.183

No	Hearing.	Because	the	purpose	of	a	due	process	hearing	is	to	resolve	factual	disputes,	an	individual
is	 entitled	 to	 a	 hearing	 only	 when	 there	 is	 disagreement	 on	 the	 facts	 relevant	 to	 the	 claim.184	 This
principle,	of	course,	is	consistent	with	the	practice	of
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federal	 courts,	which	dispose	of	civil	 actions	by	 summary	 judgment	when	 there	 is	 “no	genuine	dispute
as	to	any	material	fact”	(F.R.CIV.P.	56(a)).

(e)				The	Timing	of	Due	Process
Procedural	due	process	claims	require	courts	to	decide	not	only	whether	an	individual	is	entitled	to	a

hearing	and	what	 procedures	 that	 hearing	must	 include.	They	also	 require	 a	determination	of	when	 the
government	must	 provide	 a	 due	 process	 hearing.	 In	 general,	 due	 process	 demands	 that	 individuals	 be
afforded	 “a	 meaningful	 opportunity	 to	 present	 their	 case”	 before	 even	 temporary	 suspensions	 of	 their
interests	 in	 property	 or	 liberty.185	 The	 Supreme	Court	 has	 described	 this	 “right	 to	prior	 notice	 and	 a
hearing”	 as	 a	 “central”	 requirement	 of	 due	 process.186	 The	 primary	 purpose	 of	 requiring	 a	 pre-
deprivation	 hearing	 is	 to	 avoid	 “unfair	 or	 mistaken	 deprivations”	 of	 an	 individual’s	 constitutionally
protected	interests.187

The	government	may	argue	in	any	particular	case,	however,	that	the	public	interest	in	a	swift	decision
overrides	an	individual’s	right	to	a	pre-deprivation	hearing.	The	courts	use	the	three-part	test	of	Mathews
v.	Eldridge188	in	deciding	whether	to	make	an	exception	to	the	default	rule	requiring	a	prior	hearing.	For
the	most	part,	the	justices	have	limited	these	exceptions	to	three	types	of	cases.	The	first,	and	most	solidly
established,	 exception	 is	 reserved	 for	 “exigent	 circumstances.”189	 Secondly,	 in	 the	 absence	 of	 exigent
circumstances,	 the	Court	on	occasion	has	allowed	post-deprivation	judicial	remedies	to	substitute	for	a
pre-deprivation	administrative	hearing.	And	finally,	a	post-deprivation	hearing	may	satisfy	due	process
when	it	would	be	“impractical	to	provide	predeprivation	process.”190

Exigent	Circumstances.	In	situations	where	the	government	“must	act	quickly,”	the	Court	has	held	that
the	availability	of	an	adequate	and	reasonably	prompt	post-deprivation	process	satisfies	due	process.191
In	Mathews’s	terms,	the	“urgency”	of	government
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action	 overwhelms	 the	 individual’s	 interest	 in	 pre-deprivation	 notice	 and	 hearing	 in	 these
“extraordinary	situations.”192

The	 Court	 long	 ago	 established	 the	 exception	 for	 exigent	 circumstances	 in	 North	 American	 Cold
Storage	Co.	v.	City	of	Chicago.193	 In	North	American	Cold	Storage,	 city	 inspectors	 had	 attempted	 to
seize	poultry	that	a	cold-storage	company	held	for	a	wholesaler.	The	inspectors	 intended	to	destroy	the
poultry	 because,	 they	 claimed,	 it	 had	 become	 “unfit	 for	 human	 consumption.”	 The	 company	 in	 turn
claimed	that	the	city’s	action	violated	due	process	because	it	had	received	neither	notice	nor	opportunity
for	 a	 hearing	 “before	 the	 seizure	 and	 destruction	 of	 the	 food.”	 The	 Court	 upheld	 the	 city’s	 summary



seizure	because	tainted	poultry	created	an	“emergency”	situation	that	threatened	“the	lives	and	health”	of
the	city’s	residents.	The	justices	were	satisfied	that	the	company’s	interests	were	“amply	protected”	by	its
“right”	to	file	suit	against	the	city	after	the	seizure.	If	in	that	suit	the	court	found	that	the	company’s	poultry
had	 not	 been	 tainted,	 the	 company	would	 recover	 the	 value	 of	 the	 poultry	 that	 the	 city	 had	wrongfully
seized.194

The	Court’s	decision	in	Federal	Deposit	Insurance	Corp.	v.	Mallen195	brings	North	American	Cold
Storage	up	to	date.	In	Mallen,	the	justices	upheld	a	federal	statute	authorizing	the	FDIC	to	suspend	from
office	an	indicted	officer	of	a	federally	insured	bank	without	a	prior	hearing.	The	Mallen	Court	explained
the	North	 American	 Cold	 Storage	 principle:	 “[a]n	 important	 government	 interest,	 accompanied	 by	 a
substantial	assurance	that	the	deprivation	is	not	baseless	or	unwarranted,	may	in	limited	cases	demanding
prompt	action	justify	postponing	the	opportunity	to	be	heard	until	after	the	initial	deprivation.”	Congress
had	found	that	summary	suspension	of	indicted	bank	officers	“may	be	necessary	to	protect	the	interests	of
depositors	and	 to	maintain	public	confidence	 in	our	banking	 institutions.”	Such	an	 interest,	 the	Court	 in
Mallen	 held,	was	 sufficiently	 important	 to	 delay	 due	 process	 protections	 until	 after	 the	 suspension,	 at
least	with	the	assurance	provided	by	a	grand	jury	indictment	that	the	suspension	was	neither	“baseless”
nor	“unwarranted.”196
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Availability	of	Post-deprivation	Judicial	Remedies.	The	Supreme	Court	 on	 occasion	 has	 accepted
the	availability	of	post-deprivation	judicial	remedies	as	an	adequate	substitute	for	pre-deprivation	notice
and	hearing	even	when	there	was	no	emergency.	Unlike	the	exigent	circumstances	exception,	the	special
consideration	in	these	cases	seems	not	to	have	been	any	special	government	interest	in	swift	action.	The
key	to	this	exception	lies	in	the	remaining	two	Mathews	 factors.	The	justices	sense	 that	 the	deprivation
does	not	impose	a	“serious	loss”	on	the	individual,	and	that	the	agency’s	decision-making	procedures	“are
sufficiently	reliable	to	minimize	the	risk	of	erroneous	determination.”197

The	Supreme	Court	pioneered	this	exception	in	Ingraham	v.	Wright.198	 In	 Ingraham,	 the	Court	held
that	corporal	punishment	of	public	school	children	constituted	a	deprivation	of	liberty	within	the	meaning
of	the	due	process	clauses,	but	that	judicial	remedies	were	“fully	adequate	to	afford	due	process.”	State
law	 subjected	 teachers	 to	 civil	 actions	 for	 damages,	 and	 in	 extreme	 cases	 to	 criminal	 penalties,	 for
inflicting	 excessive	 corporal	 punishment.	 Largely	 because	 of	 the	 availability	 of	 those	 remedies,	 the
justices	were	satisfied	that	a	pre-deprivation	hearing	was	not	necessary	to	protect	students	from	excessive
or	unjustified	corporal	punishment.	The	potential	civil	and	criminal	liability,	coupled	with	“the	openness
of	the	school	environment,”	created	a	deterrent	effect	on	school	teachers	and	administrators	that	offered
“significant	protection”	to	students.199

The	Court	 in	Lujan	v.	G	&	G	Fire	Sprinklers,	 Inc.200	 again	 emphasized	 the	 lack	of	necessity	 for	 a
prior	hearing	in	holding	the	availability	of	a	post-deprivation	judicial	remedy	to	satisfy	due	process.	In	G
&	G	Fire	Sprinklers,	 a	 state	 agency	had	withheld	 payments	 to	 a	 contractor	 on	 a	 public	works	 project
because	 the	 agency	 believed	 that	 the	 contractor	 had	 failed	 to	 comply	 with	 certain	 provisions	 of	 the
contract.	State	law	permitted	the	contractor	to	contest	that	withholding	by	suing	the	state	agency	for	breach
of	contract.	The	contractor	in	G	&	G	Fire	Sprinklers	instead	claimed	that	the	state’s	withholding	violated
procedural	due	process	because	it	had	confiscated	a	property	interest	(the	contract	right	to	full	payment)
without	notice	or	opportunity	for	a	hearing.	The



167

Court	 rejected	 the	 claim.	 The	 key	 consideration	 for	 the	 justices	was	 the	weakness	 of	 the	 contractor’s
property	 interest.	 The	 state’s	 withholding,	 the	 Court	 reasoned,	 had	 denied	 the	 contractor	 merely	 of	 a
contractual	“claim	for	payment”	instead	of	“any	present	entitlement.”	In	the	Court’s	judgment,	the	breach
of	 contract	 suit	 “fully	 protected”	 the	 contractor	 in	 enforcing	 the	 claim	 for	 full	 payment	 under	 the
contract.201

One	must	not	over-read	Ingraham	and	G	&	G	Fire	Sprinklers.	If	the	availability	of	post-deprivation
judicial	 remedies	 always	 satisfied	 due	 process,	 pre-deprivation	 notice	 and	 hearing	 seldom	 would	 be
required.	 The	 Court	 has	 recognized	 that	 judicial	 processes	 generally	 are	 inferior	 to	 a	 pre-deprivation
“administrative	 remedy”	 because	 they	 typically	 proceed	 too	 slowly	 to	 offer	 “an	 effective	 safeguard
against	 an	 erroneous	 deprivation.”202	 There	 are	 thus	many	 cases	 in	which	 the	 justices	 have	 ruled	 that
post-deprivation	 judicial	 remedies	 did	 not	 provide	 an	 “adequate	 substitute”	 for	 pre-deprivation	 notice
and	hearing.203

Impracticality.	 The	 Supreme	 Court	 has	 held	 that	 “the	 impracticality	 of	 providing	 any	 meaningful
predeprivation	process,	when	coupled	with	the	availability	of	some	meaningful	means	by	which	to	assess
the	 propriety	 of	 the	 [government’s]	 action	 at	 some	 time	 after	 the	 initial	 [deprivation],	 can	 satisfy	 the
requirements	 of	 procedural	 due	 process.”204	 The	Court	 created	 this	 exception	 in	 two	 prison	 cases.	 In
Parratt	v.	Taylor,205	a	prisoner	had	sought	compensation	for	the	prison	mail	room’s	loss	of	a	package	that
had	been	delivered	for	him.	In	Hudson	v.	Palmer,206	another	prisoner	had	sought	compensation	for	 the
intentional	 destruction	 of	 his	 personal	 property	 during	 a	 search	 of	 his	 cell.	 The	 actions	 by	 prison
employees	 in	 both	 cases	 violated	 prison	 rules.	 And	 in	 both	 cases,	 the	 Court	 held	 that	 the	 property
deprivations	 suffered	 by	 the	 inmates	 did	 not	 violate	 procedural	 due	 process,	 provided	 “a	 meaningful
postdeprivation	remedy	for	the	loss	[was]	available.”207	The	Court
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justified	 the	rulings	 in	Parratt	and	 in	Hudson	by	pinning	 responsibility	 for	 the	deprivation	on	 the	state
employees	 rather	 than	 on	 the	 state.	 The	 prisoners	 had	 lost	 their	 property	 because	 of	 “a	 random	 and
unauthorized	act	by	a	state	employee,”	rather	than	as	a	result	of	the	faithful	operation	of	“established	state
procedure.”	And	because	the	employees’	actions	in	Parratt	and	Hudson	were	unpredictable,	it	had	been
“impossible”	for	the	state	to	provide	“a	meaningful	hearing	before	the	deprivation.”208

The	Court	underscored	the	limited	reach	of	Parratt	and	Hudson	in	Zinermon	v.	Burch,209	emphasizing
that	 the	 impracticality	exception	absolved	 the	government	of	 its	constitutional	 responsibility	 to	provide
pre-deprivation	process	only	when	it	was	“impossible”	for	it	to	do	so	because	of	the	unpredictability	of	a
government	 employee’s	 unauthorized	 action.	 In	Zinermon,	 an	 individual	 had	 been	 voluntarily	 admitted
into	a	state	mental	health	facility	even	though	he	had	not	been	competent	to	give	informed	consent	for	his
admission,	as	state	law	had	required.	The	individual	claimed	that	because	hospital	employees	knew,	or	at
least	 should	 have	 known,	 that	 he	 lacked	 the	mental	 competence	 to	 provide	 informed	 consent,	 he	 was
entitled	to	the	hearing	that	due	process	required	before	involuntary	commitment	to	a	state	mental	hospital.
The	 state,	 relying	 on	Parratt	 and	Hudson,	 responded	 that	 the	 patient’s	 admission	 was	 the	 result	 of	 a
“random	and	unauthorized”	action	by	employees	of	the	hospital,	and	thus	that	the	individual’s	redress	was
limited	to	the	post-deprivation	remedies	that	state	law	made	available	to	him.210



The	Court	refused	to	apply	the	impracticality	exception	in	Zinermon	because	the	justices	believed	that
the	state	could	have	devised,	and	thus	should	have	devised,	a	process	that	would	have	reduced	the	risk	of
admitting	to	mental	health	facilities	patients	who	are	willing	to	sign	a	form	for	voluntary	admission,	but
who	 are	 not	 competent	 to	 give	 their	 informed	 consent	 to	 admission.	 When	 the	 state	 authorized	 its
employees	“to	deprive	persons	of	 liberty,”	 the	Court	wrote,	 “the	Constitution	 imposed	 [a]	 concomitant
duty	 to	 see	 that	 no	 deprivation	 occur	 without	 adequate	 procedural	 protections.”	 The	 nature	 of	 mental
illness	 made	 it	 “foreseeable”	 that	 persons	 who	 were	 mentally	 ill	 would	 be	 unable	 to	 give	 informed
consent	to	admission.	The	state,	moreover,	was	“in	a	position	to	predict	or	avert”	the	voluntary	admission
of	an	incompetent	patient.	Thus,	in	contrast	to	Parratt	and	Hudson,	the	state	in	Zinermon	bore
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responsibility	for	 its	employees’	deprivation	of	 the	mental	patient’s	 liberty	because	it	had	“disregarded
[its]	duty	to	ensure	that	the	proper	procedures	were	followed.”211

*	*	*
The	ancient	guarantee	 that	government	officials	may	deprive	 individuals	of	 their	 liberty	or	property

only	 through	due	process	of	 law	occupies	an	 important	doctrinal	position	 in	administrative	 law.	But	as
this	 chapter	 has	 shown,	 the	 procedural	 rights	 that	 the	 due	 process	 clauses	 provide	 to	 individuals	 are
importantly	 limited	 as	well.	 Procedural	 due	 process	 applies	 only	 to	 administrative	 adjudications,	 and
then,	only	when	an	individual’s	property	interests	or	liberty	interests	are	at	risk	of	deprivation.	And	even
when	 procedural	 due	 process	 applies,	 it	 often	 requires	 only	 informal	 administrative	 decision-making
processes.	In	some	instances,	judicial	remedies	made	available	to	individuals	after	an	initial	deprivation
of	a	protected	interest	satisfy	the	procedural	due	process	requirement.

The	role	of	procedural	due	process	in	administrative	law	is	not	limited	to	the	constitutional	rights	that
it	affords	to	individuals,	however.	The	time-honored	values	served	by	due	process—such	as,	the	fairness
of	 government	 action	 and	 the	 rule	 of	 law—pervade	 administrative	 law.	As	 the	 remainder	 of	 this	 book
manifests,	due	process	values	have	deeply	influenced	Congress	and	the	courts	in	their	development	and
enforcement	of	the	maze	of	sub-constitutional	rules	that	govern	the	administrative	process.
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Chapter	4

THE	ADMINISTRATIVE	PROCEDURE	ACT	AND	THE
PROCEDURAL	FORMS	OF	AGENCY	ACTION

§	4.1					Introduction	to	the	Administrative	Procedure	Act
§	4.2					The	Distinction	Between	Rulemaking	and	Adjudication	Pursuant	to	the	Administrative	Procedure

Act
§	4.3					The	Distinction	Between	Formal	and	Informal	Proceedings	Pursuant	to	the	Administrative

Procedure	Act
(a)				Informal	Rulemaking	v.	Formal	Rulemaking
(b)				Informal	Adjudication	v.	Formal	Adjudication

§	4.4					The	Power	of	Agencies	to	Choose	Between	Rulemaking	and	Adjudication
(a)				Agency	Power	to	Make	Policy	Through	Adjudication
(b)				Agency	Power	to	Resolve	Adjudicatory	Issues	Through	Rulemaking

_________

§	4.1					Introduction	to	the	Administrative	Procedure	Act
Constitutional	 doctrine	 has	 an	 important	 but	 limited	 role	 in	 administrative	 law.	While	 the	 original

Constitution	 provided	 rules	 guiding	 the	 creation	 of	 administrative	 agencies	 and	 the	 exercise	 of
administrative	power,	 the	framers	 to	a	considerable	degree	 left	 the	decisions	on	these	questions	for	 the
political	 processes	 they	 had	 set	 in	motion	 (see	Chapter	 2).	 Similarly,	 the	 guarantee	 of	 procedural	 due
process	in	the	amended	Constitution	provided	important,	but	limited,	protections	of	individual	rights	that
government	administration	may	put	at	risk	(see	Chapter	3).

It	took	awhile,	but	Congress	addressed	this	constitutional	deficit	as	a	first	order	of	business	after	the
Second	World	War	when	it	passed,	unanimously,	the	Administrative	Procedure	Act	of	1946	(“APA”)	(see
§	1.5(d)).1	The	APA	functions	as	a	sub-constitution	for	 the	administrative	state:	 it	provides	a	 legal,	yet
flexible,	 framework	governing	virtually	all	 federal	agencies	when	they	 take	actions	affecting	 individual
rights.	The	broad	coverage	of	the	Administrative	Procedure	Act,	paradoxically,	encouraged	Congress
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to	 follow	 the	 example	 of	 the	Constitution’s	 framers	 by	 keeping	 the	 statute	 short	 and	 simple.	 Partly	 for
that	 reason,	 the	 APA,	 like	 the	 Constitution,	 has	 been	 remarkably	 stable:	 it	 has	 been	 amended	 only
sparingly	since	its	enactment	over	half	a	century	ago.2	Also	like	the	Constitution,	the	long-term	stability	of
the	statutory	text	has	been	purchased	at	the	price	of	the	APA’s	broad	provisions	and	strategic	silences,	as
well	 as	 the	 freedom	courts	have	 exercised	 to	 adjust	 their	 interpretation	of	 the	Act’s	 requirements	over
time.

There	are	differences	between	the	Constitution	and	the	APA,	of	course.	For	one	thing,	the	Constitution
controls	the	substance	of	government	authority	as	well	as	the	procedure	of	government	decision-making,
while	the	focus	of	the	APA	is	squarely	on	procedure.	What	an	agency	may	do	is	governed	by	the	agency’s



enabling	act.	The	APA	controls	how	 agencies	may	exercise	 their	 substantive	 authority,	 as	well	 as	how
courts	may	 review	 the	 exercise	 of	 that	 authority.	 Yet	 the	APA’s	 enactment	 of	 procedural	 requirements
governing	administrative	decision-making	and	its	provisions	for	judicial	review	of	agency	action	serve	a
critical	role	in	checking	the	substantive	power	of	federal	agencies.

Another	 difference	 between	 the	APA,	which	 is	 a	 generally	 applicable	 statute,	 and	 the	Constitution,
which	 is	 the	 fundamental	 law	 of	 the	 land,	 is	 that	Congress	 can	 override	 the	APA.	The	Administrative
Procedure	 Act	 did	 not	 “limit	 or	 repeal	 additional	 requirements	 imposed	 by	 statute	 or	 otherwise
recognized	by	law,”	and	the	APA	remains	subject	 to	subsequent	modification	by	statute,	at	 least	“to	 the
extent	[Congress]	does	so	expressly”	(APA	§	559).	In	effect,	the	APA	provides	default	rules	that	agencies
must	 follow	unless	 those	 rules	 are	 trumped	 by	 another	 statute.	Courts	 are	 reluctant	 to	 interpret	 acts	 of
Congress	to	modify	or	to	supersede	the	provisions	of	the	APA,	however.	Because	the	function	of	the	APA
is	to	“bring	uniformity	to	a	field	full	of	variation	and	diversity,”3	statutory	variance	of	APA	requirements
“must	be	clear.”4
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The	Administrative	Procedure	Act	is	divided	into	two	parts.	The	first	part	governs	the	procedures	of
agency	decision-making	 (APA	§§	553–559).	The	 second	part	 governs	 judicial	 review	of	 agency	action
(APA	§§	701–706).	The	provisions	of	the	APA	regarding	agency	procedure	are	considered	in	this	chapter,
as	well	as	in	Chapters	5	and	6.	The	APA’s	judicial	review	provisions	are	considered	in	Chapters	7	and	8.

The	 procedural	 provisions	 of	 the	 Administrative	 Procedure	 Act,	 and	 thus	 the	 APA’s	 procedural
requirements	for	agency	action,	are	in	turn	organized	according	to	two	distinctions.	The	first	distinction	is
between	rulemaking	and	adjudication.	The	second	is	between	formal	and	informal	proceedings.	As	shown
in	 Figure	 4–1,	 the	 interaction	 of	 these	 two	 distinctions	 yields	 four	 types	 of	 agency	 action—formal
rulemaking,	informal	rulemaking,	formal	adjudication,	and	informal	adjudication.5	According	to	the	APA,
every	 final	 agency	 action	 affecting	 individual	 rights	 falls	 into	 one—and	 only	 one—of	 those	 four
categories.	 For	 present	 purposes,	 it	 is	 sufficient	 to	 know	 that	 the	 APA	 provides	 an	 oral,	 trial-type
procedure	 for	 formal	 proceedings	 (whether	 rulemaking	 or	 adjudication),	 a	written	 notice-and-comment
procedure	for	informal	rulemaking,	and	essentially	no	procedure	for	informal	adjudication.

Figure	4–1:	The	Forms	of	Administration	Action	Under	the	APA

In	 determining	 the	 procedural	 requirements	 of	 the	 APA	 for	 any	 agency	 action	 affecting	 individual
rights,	 then,	 one	 must	 follow	 a	 two-step	 analysis.	 One	 must	 first	 determine	 whether	 the	 action	 is
rulemaking	or	adjudication	within	the	meaning	of	the	APA.	The	APA’s	distinction	between	rulemaking	and
adjudication	 is	 considered	 in	 §	 4.2.	Next,	 one	must	 determine	whether	 the	APA	 requires	 the	 agency	 to
adopt	formal	or	informal	proceedings.	The	APA’s	distinction	between	formal	and	informal	proceedings	is
considered	in	§	4.3.	The	scope	of	agency	discretion	to	choose
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between	proceeding	by	rulemaking	or	adjudication	is	considered	in	§	4.4.
I	draw	on	the	Attorney	General’s	Manual	on	the	Administrative	Procedure	Act	(“Attorney	General’s

Manual”)	as	an	interpretive	guide	to	the	APA	throughout	the	remainder	of	this	book.6	The	United	States
Department	 of	 Justice	 prepared	 the	Attorney	General’s	Manual	 in	 1947,	 just	 one	 year	 after	 Congress
passed	the	APA,	in	order	to	advise	federal	agencies	on	the	meaning	of	that	landmark	statute.	As	a	source
of	 statutory	 interpretation,	 the	 Attorney	 General’s	 Manual	 has	 the	 strengths	 and	 weaknesses	 that	 one
would	expect	from	an	analysis	of	a	statute	of	great	importance	to	federal	agencies	by	the	law	firm	for	the
federal	 government.	 The	 Supreme	Court,	 however,	 has	 embraced	 the	 authoritativeness	 of	 the	Attorney
General’s	Manual	from	time	to	time,7	and	it	has	remained	a	leading	source	of	insight	for	administrative
lawyers.

§	4.2					The	Distinction	Between	Rulemaking	and	Adjudication	Pursuant	to	the
Administrative	Procedure	Act
Near	 the	 beginning	of	 the	 twentieth	 century,	 the	Supreme	Court	 in	Londoner	 v.	City	 and	County	 of

Denver8	 and	 Bi-Metallic	 Investment	 Co.	 v.	 State	 Board	 of	 Equalization9	 distinguished	 between
rulemaking	 and	 adjudication	 in	 defining	 the	 application	 of	 procedural	 due	 process	 requirements	 to
administrative	decisions.	The	justices	noted	several	differences	between	rulemaking	and	adjudication	in
those	early	cases,	but	the	key	to	the	Londoner–Bi-Metallic	distinction	was	the	distinct	nature	of	agency
decision-making	 in	 the	 two	 types	 of	 action.	 According	 to	 this	 dichotomy,	 rulemaking	 involves	 a
generalized	 determination	 by	 the	 agency,	 while	 adjudication	 is	 an	 individualized	 decision.	 When
agencies	engage	 in	 rulemaking,	 they	 resemble	a	 legislature	by	creating	“a	 rule	of	conduct”	governing	a
group	 of	 individuals.	When	 agencies	 adjudicate,	 they	 resemble	 a	 court	 by	 applying	 legal	 rules	 to	 an
individual	on	“individual	grounds”	(see	§	3.1).10

The	 drafters	 of	 the	 Administrative	 Procedure	 Act	 drew	 on	 the	 distinction	 between	 rulemaking	 and
adjudication	when	they	devised

175

their	 procedural	 matrix	 for	 administrative	 action.	 The	 APA	 established	 two	 means	 by	 which
administrative	 agencies	 may	 act	 with	 “the	 force	 of	 law.”	 Agencies	 may	 use	 rulemaking	 to	 establish
“binding”	norms	of	conduct,	or	they	may	create	“binding	precedents”	through	adjudication.11	The	APA’s
drafters,	 however,	 distinguished	 between	 rulemaking	 and	 adjudication	 on	 different	 grounds	 than	 those
identified	by	the	Supreme	Court	in	Londoner	and	Bi-Metallic.

The	APA’s	rulemaking-adjudication	distinction	is	derived	from	four	interrelated	provisions	of	section
551,	 the	 act’s	 definitional	 section.	The	key	provision	 is	 section	551(4),	which	defines	 a	 “rule”	 as	 “an
agency	statement	of	general	or	particular	applicability	and	future	effect	designed	to	implement,	interpret,
or	prescribe	 law	or	policy.”	Section	551(6)	 labels	as	“orders”	all	 final	agency	action	 that	does	not	 fit
section	 551(4)’s	 definition	 of	 a	 rule.	 Under	 the	 APA,	 rulemaking	 and	 adjudication	 are	 simply	 the
processes	 that	 agencies	 use	 to	 produce	 the	 two	 forms	 of	 action	 at	 their	 disposal.	 Rulemaking	 is	 the
“agency	process	for	formulating,	amending,	or	repealing	a	rule”	(APA	§	551(5)),	while	adjudication	is	the
“agency	process	for	the	formulation	of	an	order”	(APA	§	551(7)).



According	 to	 section	 551(4),	 agency	 rules	 are	 distinguished	 by	 their	 “future	 effect.”12	 Although	 it
received	no	mention	 in	Londoner	 and	Bi-Metallic,	 the	 element	 of	 prospectivity	 has	 been	 a	 traditional
means	of	distinguishing	between	 rulemaking	and	adjudication.	 In	Prentis	 v.	Atlantic	Coast	Line	Co.,13
which	the	Supreme	Court	decided	in	the	same	year	as	Londoner,	 the	justices	observed	that	actions	 that
are	 “legislative	 …	 in	 kind”	 (like	 rules)	 typically	 “look[	 ]	 to	 the	 future.”	 They	 apply	 prospectively,
requiring	 individuals	 to	 conform	 their	 future	 conduct	 to	 the	 new	 rule.14	 American	 legal	 tradition
discourages	 imposition	of	 liability	on	 individuals	 for	 their	 conduct	before	 a	 legislative-type	 rule	 takes
effect.15	In	the	Prentis
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dichotomy,	 actions	 that	 are	 “judicial	 in	 kind”	 (like	 orders)	 look	 to	 the	 past.	Adjudication,	whether	 by
agency	or	court,	“investigates,	declares	and	enforces	liabilities	as	they	stand	on	present	or	past	facts	and
under	laws	supposed	already	to	exist.”16	American	legal	tradition	discourages	adjudication	that	looks	too
far	into	the	future	by	barring	litigation	of	“premature”	disputes.17

Despite	its	pedigree,	the	element	of	prospectivity	is	an	unreliable	guide	to	the	rulemaking-adjudication
distinction.	Although	it	is	hardly	the	norm,	legislatures	can	mandate	the	retroactive	application	of	laws,	at
least	outside	the	criminal	context.18	Agencies	also	may	issue	retroactive	rules	when	Congress	expressly
has	 authorized	 them	 to	 do	 so.19	 And	 of	 course,	 judicial	 decisions	 typically	 have	 “future	 effect”	 as
precedent.	In	addition,	it	is	hardly	unusual	for	courts	to	grant	prospective	relief	or	to	announce	new	rules
of	 law	 when	 deciding	 cases.	 The	 APA	 itself	 legitimates	 the	 prospective	 potential	 of	 administrative
adjudication	by	noting	that	agencies	may	issue	“injunctive”	orders	(APA	§	551(6)).

It	should	not	be	too	surprising,	then,	that	notwithstanding	the	provisions	of	section	551(4)–(7),	courts
often	 fall	 back	 on	 the	 Londoner–Bi-Metallic	 distinction	 when	 determining	 whether	 agency	 action
constitutes	 rulemaking	 or	 adjudication	 under	 the	 APA.20	 Courts	 sometimes	 invoke	 the	 element	 of
prospectivity	as	well,	but	the	key	determinant	of	the	rulemaking-adjudication	distinction,	in	applying	the
APA	 as	 well	 as	 procedural	 due	 process,	 is	 whether	 the	 relevant	 agency	 action	 was	 generalized,	 and
therefore	 rulemaking,	 or	 individualized,	 and	 therefore	 adjudication.	But	 because	of	 the	APA’s	different
formulation	of	the	rulemaking-adjudication	distinction,	it	remains	possible,	at	least	in	theory,	to	categorize
agency	 action	 differently	 for	 due	 process	 and	 for	 APA	 purposes.	 Such	 a	 disconnect	 may	 arise,	 for
example,	when	an	agency	sets	future	rates	for	a	single	entity.	Section	551(4)	of	the
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APA	 explicitly	 categorizes	 such	 ratemaking	 as	 rulemaking,	 while	 the	 Londoner–Bi-Metallic
distinction	points	in	the	opposite	direction.21

Another	peculiarity	of	the	APA’s	rulemaking-adjudication	distinction	is	the	residual,	catch-all	nature	of
adjudication	 within	 the	 meaning	 of	 the	 act.	 Adjudication	 includes	 final	 agency	 dispositions	 of	 all
“matter[s]	 other	 than	 rule	making”	 (APA	 §	 551(6)).	 As	 noted	 in	 the	Attorney	General’s	Manual,	 that
broad	definition	means	that	the	APA	affixes	the	adjudication	label	to	many	administrative	actions	that	bear
little	or	no	resemblance	to	traditional	judicial	functions.22

§	4.3					The	Distinction	Between	Formal	and	Informal	Proceedings	Pursuant	to	the
Administrative	Procedure	Act



The	 APA	 distinguishes	 between	 formal	 and	 informal	 proceedings	 in	 two	 “trigger”	 provisions,	 one
controlling	rulemaking	(APA	§	553(c))	and	the	other	governing	adjudication	(APA	§	554(a)).	Both	trigger
provisions	use	identical	language	to	establish	a	default	rule	favoring	informal	administrative	proceedings.
An	 agency	 is	 free	 to	 act	 by	 informal	 rulemaking	 or	 by	 informal	 adjudication	 unless	 its	 enabling	 act
requires	that	a	rule	be	“made”	or	that	an	adjudication	be	“determined”	“on	the	record	after	opportunity	for
an	 agency	 hearing”	 (APA	 §§	 553(c),	 554(a)).	 An	 agency	 decision	 is	 “on	 the	 record”	 if	 it	 is	 based
exclusively	 on	 evidence	 presented	 at	 an	 administrative	 hearing,	 together	 with	 the	 parties’	 written
submissions	 during	 the	 course	 of	 the	 proceeding	 (APA	 §	 556(e)).23	 The	 APA’s	 trigger	 provisions	 are
diagramed	in	Figure	4–2.
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Figure	4–2:	APA	“Trigger”	Provisions

Reviewing	courts	have	been	unable	 to	 agree	on	whether	 the	 identical	 language	of	 the	APA’s	 trigger
provisions	for	formal	rulemaking	and	formal	adjudication	have	the	same	meaning.	The	unresolved	issue	is
whether	the	distinction	between	rulemaking	and	adjudication	requires	a	different	interpretation	of	section
553(c),	governing	rulemaking,	and	section	554(a),	governing	adjudication.

(a)				Informal	Rulemaking	v.	Formal	Rulemaking
The	 procedures	 associated	 with	 informal	 rulemaking	 are	 the	 subject	 of	 Chapter	 6.	 For	 present

purposes,	it	is	enough	to	know	that	section	553	of	the	Administrative	Procedure	Act	establishes	a	three-
part	process	for	informal	rulemaking.	Agencies	first	publish	a	“[g]eneral	notice	of	proposed	rule	making”
(APA	§	553(b)).	Members	of	 the	public	 interested	in	the	rulemaking	then	have	an	opportunity	to	submit
written	comments	on	the	agency’s	proposal	(APA	§	553(c)).	After	considering	the	public	comments,	the
agency	concludes	the	process	by	publishing	a	final	rule,	together	with	a	“concise	general	statement	of	[its]
basis	and	purpose”	(APA	§	553(c),	(d)).

Formal	rulemaking,	like	its	informal	counterpart,	begins	and	ends	with	agency	publications	of	a	notice
of	proposed	rulemaking	and	of	the	eventual	final	rule	and	accompanying	statement	of	basis	and	purpose.
The	difference	lies	in	the	intervening	process.	Instead	of	requesting	and	reviewing	written	comments	on
the	agency	proposal,	formal	rulemaking	requires	an	adjudicatory	hearing	in	compliance	with	sections	556
and	557	of	the	APA.	Formal	adjudication	is	the	subject	of	Chapter	5,	but	for	now	it	is	enough	to
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know	 that	 sections	 556	 and	 557	 prescribe	 an	 agency	 decision	 based	 exclusively	 on	 the	 record



produced	in	a	trial-type	proceeding.

The	Administrative	Procedure	Act	makes	some	allowance	for	the	legislative	character	of	rulemaking
by	tweaking	its	trial-type	hearing	procedures	for	formal	rulemaking.24	For	example,	the	APA’s	separation-
of-functions	provisions	that	insulate	the	agency	officials	who	preside	over	the	hearing	from	investigative
and	prosecutorial	staff	apply	 to	 formal	adjudication	but	not	 to	 formal	 rulemaking	(APA	§	554(d);	see	§
5.1).	 This	 difference	 in	 treatment	 reflects	 Congress’s	 understanding	 that	 formal	 rulemaking	 remains	 a
policymaking	enterprise	that	does	not	require,	and	indeed	discourages,	the	insulation	of	agency	decision-
makers	from	other	officials	participating	in	the	proceeding.	And	perhaps	most	importantly,	section	556(d)
of	the	APA	allows	the	agency	official	presiding	over	a	formal	rulemaking	proceeding	to	provide	for	the
“submission	of	all	or	part	of	the	evidence	in	written	form,”	instead	of	at	an	oral	hearing,	so	long	as	“[no]
party	will	…	be	prejudiced.”	In	other	words,	section	556(d)	gives	agencies	discretion	to	convert	a	formal
rulemaking	proceeding	into	a	notice-and-comment	process	if	they	can	demonstrate	that	no	interested	party
would	 be	 harmed	 by	 the	 switch	 to	 informality.	 This	 opt-out	 feature	 stands	 in	 stark	 contrast	 to	 section
556(d)’s	requirement	that	agencies	use	oral	evidentiary	hearings	to	resolve	factual	disputes	on	material
issues	in	formal	adjudication	(APA	§	556(d);	§	5.3(c)).

Formal	 rulemaking	 is	 very	 much	 the	 exception	 to	 the	 general	 practice	 of	 informal	 (or,	 notice-and-
comment)	rulemaking.	An	influential	study	of	administrative	rulemaking	procedures	that	Professor	Robert
Hamilton	conducted	in	the	early	1970s	discovered	the	seemingly	odd	mandate	of	a	 judicial	process	for
legislative-type	rules	“in	a	variety	of	different	contexts	which	defy	precise	categorization.”	He	was	able
to	discern	one	“over-all	pattern,”	however.	According	to	Professor	Hamilton,	Congress	for	the	most	part
has	used	formal	rulemaking	to	temper	delegations	to	agencies	of	“broad	and	largely	undefined	power	to
regulate	 certain	 aspects	 of	 specific	 industries.”	Agencies	 saddled	with	 the	 burden	 of	 a	 formal	 hearing
requirement,	he	found,	often	abandoned	rulemaking.25

When	Congress	 adopted	 the	Administrative	Procedure	Act	 in	1946,	hearing	provisions	nevertheless
were	common	in	statutes	authorizing	agencies	 to	establish	rates	for	public	utilities	or	common	carriers.
Although	these	enabling	acts	typically	did	not
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specify	that	agencies	base	these	rates	“on	the	record”	produced	by	the	hearing,	agencies	and	reviewing
courts	 had	 “long	 assumed”	 that	 this	 is	 what	 Congress	 had	 in	 mind.26	 Formal	 rather	 than	 informal
rulemaking	was	 thus	 the	 traditional	method	 of	 proceeding	 in	 administrative	 ratemaking,	 at	 least	where
Congress	had	required	agencies	to	conduct	a	hearing.

The	Supreme	Court	upset	this	conventional	wisdom	in	United	States	v.	Florida	East	Coast	Railway
Co.27	 Florida	 East	 Coast	 involved	 a	 challenge	 to	 rates	 established	 by	 the	 Interstate	 Commerce
Commission	to	compensate	railroads	when	other	carriers	borrow	their	freight	cars.	The	ICC	drew	on	its
authority	 in	 section	 1(14)(a)	 of	 the	 Interstate	 Commerce	 Act	 to	 set	 rates	 for	 such	 borrowing,	 “after
hearing.”	 Long	 before	 Florida	 East	 Coast	 arrived	 at	 the	 Court,	 the	 Attorney	 General’s	 Manual	 had
identified	 the	 Interstate	 Commerce	 Act	 as	 an	 enabling	 act	 whose	 hearing	 requirement	 had	 been
consistently	 interpreted	 to	 require	 the	 Commission	 to	 base	 its	 rates	 on	 the	 record	 generated	 during	 a
formal,	trial-type	proceeding.28	Consistent	with	that	longstanding	interpretation,	the	ICC	had	commenced
a	formal	rulemaking	proceeding,	but	the	Commission	ultimately	adopted	the	new	rates	without	providing
the	trial-type	hearing	prescribed	by	sections	556	and	557	of	the	APA.	During	the	proceeding,	the	ICC	had



invoked	 the	 opt-out	 provision	 of	 section	 556(d),	 permitting	 agencies	 to	 solicit	 written	 comments	 on	 a
rulemaking	proposal	instead	of	holding	an	oral	hearing,	so	long	as	no	party	would	be	“prejudiced”	by	the
move.	Two	 railroad	 companies	 that	 considered	 themselves	 especially	 disadvantaged	 by	 the	 rates	 filed
separate	 suits,	 claiming	 that	 they	 had	 been	 prejudiced	 by	 the	 agency’s	 decision	 not	 to	 hold	 a	 formal
hearing.	The	lower	courts	in	the	two	cases	agreed	and	invalidated	the	rates.

The	government	in	Florida	East	Coast	asked	the	Supreme	Court	to	review	whether	the	railroads	had
been	prejudiced	by	the	ICC’s	invocation	of	the	opt-out	provision	of	section	556(d).	Instead	of	deciding
that	 issue,	 the	 justices	 invited	 the	parties	 to	 address	 a	more	 fundamental	 question:	whether	 the	hearing
requirement	of	section	1(14)(a)	contemplated	anything	more	than	the	notice-and-comment	process	that	the
Commission	 had	 followed.	 The	 Court	 in	 Florida	 East	 Coast	 ultimately	 ruled	 that	 the	 railroads’
opportunity	 to	 submit	 written	 comments	 on	 the	 ICC’s	 rate	 proposal	 satisfied	 the	 statutory	 hearing
requirement.
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The	 Court	 began	 by	 holding	 that	 the	 hearing	 requirement	 in	 the	 ICC’s	 enabling	 act	 did	 not	 trigger
formal	rulemaking	under	the	Administrative	Procedure	Act.	In	the	Court’s	reading,	the	trigger	language	of
section	 553(c)	 stated	 a	 two-part	 requirement:	 The	 enabling	 act	must	 instruct	 an	 agency	 (1)	 to	 provide
“opportunity	for	an	agency	hearing”	and	(2)	to	make	its	rule	“on	the	record.”	A	simple	statutory	hearing
requirement,	like	section	1(14)(a)’s	provision	that	the	ICC	set	its	rates	“after	hearing,”	satisfies	the	first,
but	not	the	second,	of	section	553(c)’s	requirements.	Before	compelling	an	agency	to	follow	the	specific
demands	of	sections	556	and	557	in	a	rulemaking	proceeding,	 the	 justices	 insisted	 that	 the	enabling	act
also	 provide	 that	 the	 agency	 make	 its	 rule	 “on	 the	 record,”	 or	 at	 least	 that	 there	 be	 “other	 statutory
language	having	the	same	meaning.”29

The	Court’s	 decision	 in	Florida	East	Coast	 that	 the	 hearing	 requirement	 of	 section	 (1)(14)(a)	was
insufficient	to	trigger	formal	rulemaking	meant	that	an	informal	notice-and-comment	procedure,	which	the
ICC	had	provided,	satisfied	APA	requirements.	But	as	the	justices	recognized,	satisfying	the	APA	did	not
fully	answer	the	railroads’	claim	to	a	hearing.	Congress	may	use	an	enabling	act	to	enhance	the	procedural
requirements	of	the	APA	(see	APA	§	559),	and	the	hearing	provision	of	section	(1)(14)(a)	appeared	to	be
just	such	an	enhancement.	Even	if	 the	APA	did	not	require	the	ICC	to	follow	sections	556	and	557,	 the
railroads	 argued,	 the	 Interstate	 Commerce	Act	 obligated	 the	 ICC	 to	 provide	 a	 “hearing.”30	 The	Court
concluded,	however,	that	the	hearing	requirement	of	section	(1)(14)(a)	added	nothing	to	the	APA’s	notice-
and-comment	procedure	for	informal	rulemaking.

The	Court	in	Florida	East	Coast	began	with	the	premise	that	the	term	“hearing,”	standing	alone,	was
inherently	ambiguous.	There	are	different	kinds	of	hearings,	after	all.	Faced	with	the	daunting	interpretive
task	of	defining	a	term	capable	of	several	meanings,	the	justices	fell	back	on	the	rulemaking-adjudication
distinction.	 According	 to	 the	 Court,	 the	 best	 reading	 of	 an	 undefined	 “hearing”	 requirement	 turned	 on
whether	the	relevant	agency	action	was	“a	rulemaking-type	proceeding”	or	“a	proceeding	devoted	to	the
adjudication	of	particular	disputed	facts.”	Because	the	ICC’s	incentive	rates	“were	applicable	across	the
board,”	 and	 thus	 were	 rulemaking,	 reasoned	 the	 justices,	 the	 hearing	 provision	 should	 be	 defined
according	to	a	 legislative	rather	 than	a	 judicial	frame	of	reference.	They	thus	did	not	find	such	judicial
trappings	as	oral	testimony,	cross-examination,	or	oral	argument	in	section
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(1)(14)(a)’s	 hearing	 requirement.	 Instead,	 the	 justices	 believed	 that	 the	 ICC	 had	 provided	 a
satisfactory	legislative	“hearing”	by	following	a	notice-and-comment	process,	which	is	the	APA’s	default
procedure	 for	 issuing	 legislative-type	 rules	 (see	 APA	 §	 553).31	 At	 least	 in	 rulemaking,	 the	 Court	 in
Florida	 East	 Coast	 seemed	 to	 conclude	 that	 an	 agency	 satisfied	 an	 undefined	 statutory	 hearing
requirement	 simply	by	providing	 interested	persons	 an	opportunity	 to	 express	 their	 views,	 orally	or	 in
writing,	on	a	rulemaking	proposal.32

The	Supreme	Court’s	decision	in	Florida	East	Coast	was	a	watershed	in	the	judicial	enforcement	of
statutory	hearing	requirements	for	administrative	rulemaking	proceedings.	The	federal	courts	of	appeals
generally	have	read	the	decision	as	“virtually	establish[ing]”	section	553(c)’s	trigger	language	of	“on	the
record”	 as	 “a	 touchstone	 test”	 for	 translating	 statutory	 hearing	 provisions	 into	 formal	 rulemaking
requirements.33	The	Second	Circuit,	 for	 example,	 relied	on	Florida	East	Coast	 in	 holding	 notice-and-
comment	procedures	to	satisfy	statutory	requirements	that	agencies	provide	a	“full	hearing”34	and	a	“full
opportunity	 for	 hearing”35	 in	 their	 rulemaking	 proceedings.	 Florida	 East	 Coast	 thus	 has	 strongly
reinforced	the	informal	notice-and-comment	process	of	section	553	of	the	APA	as	the	default	method	of
rulemaking.

(b)				Informal	Adjudication	v.	Formal	Adjudication
The	Supreme	Court,	surprisingly,	has	not	interpreted	section	554(a)	of	the	APA,	the	trigger	provision

for	formal	adjudication.	The	recurring	question	arising	from	section	554(a)	parallels	 the	section	553(c)
issue	at	play	in	United	States	v.	Florida	East	Coast	Railway	Co.36:	whether	an	enabling	act	requiring	an
agency	to	provide	a	“hearing”	of	undefined	content	must	also	specify	that	the	agency	decide	the	dispute
“on	the	record”	in	order	to	trigger	the	trial-type	hearing	procedures	of	sections	556	and	557.	The	Court’s
opinion	in
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Florida	 East	 Coast	 sends	 conflicting	 signals	 on	 whether	 the	 justices’	 refusal	 to	 read	 a	 stand-alone
hearing	requirement	to	trigger	formal	rulemaking	should	extend	to	enabling	acts	governing	administrative
adjudication.

On	one	hand,	the	Court	in	Florida	East	Coast	emphasized	the	importance	of	remaining	faithful	to	the
text	 of	 the	Administrative	 Procedure	Act.	 Section	 554(a)	 states	 the	 same	 two-part	 requirement	 that	 is
found	in	section	553(c):	the	enabling	act	must	instruct	an	agency	(1)	to	provide	“opportunity	for	an	agency
hearing”	and	(2)	 to	make	 its	decision	“on	 the	record.”	As	was	 true	 in	 the	rulemaking	context,	a	simple
statutory	hearing	requirement	regarding	agency	adjudication	satisfies	the	first,	but	not	the	second,	of	these
requirements.	It	is	certainly	possible	that	the	justices	would	stick	as	closely	to	the	text	of	section	554(a)
as	 they	did	 to	 section	553(c)	 in	Florida	East	Coast,	 requiring	 enabling	acts	 authorizing	administrative
adjudication	 to	 satisfy	 both	 requirements	 of	 section	 554(a),	 or	 their	 equivalent,	 before	 compelling	 an
agency	to	follow	the	specific	demands	of	sections	556	and	557.	And	this	may	be	what	the	drafters	of	the
APA	had	intended.	The	Administrative	Procedure	Act	makes	informal	proceedings	the	default	process	for
both	rulemaking	and	adjudication.	For	both	types	of	action,	the	formal	procedures	of	sections	556	and	557
are	 necessary	 only	 when	 enabling	 acts	 satisfy	 the	 identical	 trigger	 provisions	 of	 sections	 554(a)	 and
553(c).

On	 the	 other	 hand,	 a	 second	 theme	 of	 the	 Court’s	 opinion	 in	Florida	 East	 Coast	 suggests	 that	 the
justices	might	 read	 the	 trigger	 provision	 of	 section	 554(a)	 less	 strictly	 than	 they	 read	 section	 553(c).



Emphasizing	the	inherent	ambiguity	of	the	term	“hearing,”	the	Court	in	Florida	East	Coast	suggested	that
the	 meaning	 of	 statutory	 hearing	 requirements	 varied	 “depending	 on	 whether	 [they	 were]	 used	 in	 the
context	of	a	rulemaking-type	proceeding	or	in	the	context	of	a	proceeding	devoted	to	the	adjudication	of
particular	disputed	facts.”37	The	implication	was	that	reviewing	courts	should	read	stand-alone	statutory
hearing	 provisions	 governing	 administrative	 rulemaking	 to	 require	 legislative-type	 hearings,	 but	 that
courts	should	interpret	such	hearing	provisions	to	require	judicial-type	hearings	for	agency	adjudication.
On	this	reading	of	Florida	East	Coast,	the	justices	might	be	more	willing	to	trigger	formal	adjudication
than	formal	rulemaking	because	the	formal,	trial-type	hearing	at	the	heart	of	sections	556	and	557	of	the
APA	fits	administrative	adjudication	better	than	agency	rulemaking.	And	this	may	be	what	the	drafters	of
the	APA	had	contemplated.	While	formal	adjudication	was	commonplace	in	1946,	formal
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rulemaking,	outside	of	ratemaking,	was	something	of	an	aberration	(as	it	is	today).
A	careful	reading	of	Florida	East	Coast	reveals	that	the	Court	deployed	a	close	textual	reading	of	the

APA’s	 trigger	 provision	 for	 rulemaking	 when	 deciding	 whether	 a	 simple	 hearing	 requirement	 in	 an
enabling	 act	 required	 a	 formal	 proceeding.	 The	 justices	 resorted	 to	 the	 rulemaking-adjudication
distinction	only	after	they	had	determined	that	formal	rulemaking	had	not	been	triggered.	(See	§	4.3(a).)
Thus	the	best	interpretation	of	Florida	East	Coast	might	be	that	the	distinction	between	rulemaking	and
adjudication	is	not	relevant	when	deciding	whether	a	hearing	requirement	in	an	enabling	act	satisfies	the
APA’s	 trigger	 provisions.	 Yet	 Florida	 East	 Coast	 also	 suggests	 that	 the	 distinction	 may	 become	 a
dominant	consideration	when	providing	content	 to	ambiguous	statutory	hearing	requirements	 that	do	not
trigger	 formal	 proceedings.	 The	 implication	 of	 this	 reading	 of	 Florida	 East	 Coast	 is	 that	 while	 the
legislative	model	of	notice	and	comment	might	satisfy	a	hearing	requirement	with	respect	to	rulemaking,	a
more	judicial-type	model	(short	of	formal	trial-type	hearings)	is	better	suited	to	hearing	requirements	with
respect	to	adjudication.

There	 is	 another	 difference	 between	 rulemaking	 and	 adjudication	 that	may	 distinguish	Florida	 East
Coast	 from	cases	involving	application	of	 the	trigger	provision	of	section	554(a).	If	a	statutory	hearing
requirement	in	rulemaking	fails	to	trigger	the	formal	hearing	process	of	556	and	557,	the	informal	notice-
and-comment	procedures	of	section	553	apply	by	default.	By	contrast,	 the	APA	provides	no	procedural
fallback	 for	 informal	 adjudication.	 If	 a	 statutory	 hearing	 requirement	 in	 adjudication	 does	 not	 trigger
sections	 556	 and	 557,	 reviewing	 courts	 would	 have	 no	APA	 procedural	 framework	 available	 to	 give
shape	to	the	“hearing”	required	by	the	enabling	act.

The	absence	of	a	decision-making	process	for	informal	adjudication	is	a	glaring	omission	of	the	APA.
But	 this	 gap	 was	 intentional.	 Congress	 well	 understood	 that	 agencies	 conduct	 “the	 great	 mass	 of
administrative	routine”	through	informal	adjudication.38	By	one	estimate,	between	90	and	95	percent	of
administrative	adjudications	are	informal	rather	than	formal.39	Paradoxically,	it	might	be	the	prevalence
of	 informal	 adjudication	 throughout	 the	administrative	 state	 that	best	 explains	why	Congress	 concluded
that	it	was	undesirable	to	codify	a	default
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decision-making	 process.	 Informal	 adjudication	 is	 so	 ubiquitous	 and	 so	 varied	 that	 legislators	 may
have	felt	that	they	could	not	design	a	single,	across-the-board	procedural	model	without	compromising	the



ability	of	at	least	some	agencies	to	administer	at	least	some	of	their	programs.
The	 failure	of	 the	APA	 to	specify	a	 set	of	procedures	 for	 informal	adjudications	does	not	mean	 that

agencies	are	freed	from	all	procedural	constraints	when	they	make	such	decisions.	The	APA	provides	a
few	procedural	rights	that	apply	to	administrative	action	generally.	For	example,	section	555(b)	entitles
parties	“to	appear	in	person	or	by	or	with	counsel	or	other	duly	qualified	representative	in	[any]	agency
proceeding.”	And	section	555(e)	obligates	agencies	to	give	“[p]rompt	notice	…	of	the	denial,”	together
with	“a	brief	statement	of	the	grounds	for	denial,”	“of	a	written	application,	petition,	or	other	request	of
an	 interested	 person	 made	 in	 connection	 with	 any	 agency	 proceeding.”	 Moreover,	 if	 procedural	 due
process	 is	applicable,	 the	agency	must	provide	individuals	reasonable	notice	and	opportunity	for	a	fair
hearing	 (see	Chapter	 3).	And	 as	we	 shall	 see,	 agencies	 as	 a	 practical	matter	must	 follow	 a	 decision-
making	 process	 that	 generates	 an	 administrative	 record	 and	 a	 contemporaneous	 explanation	 of	 their
informal	adjudicatory	decisions	sufficient	to	permit	meaningful	judicial	review	(see	§	8.2).

The	presence	of	a	hearing	requirement	in	the	enabling	act	must	be	given	some	content.	In	the	end,	the
absence	of	a	generally	applicable	procedural	safety	net	similar	to	that	provided	by	the	APA	for	informal
rulemaking	may	 encourage	 the	 justices	 to	 adopt	 a	 lighter	 trigger	 for	 formal	 adjudications	 than	Florida
East	Coast	established	for	formal	rulemaking.

Because	of	 the	 justices’	 reticence	 and	 the	difficulty	of	 the	 issue,	 it	 should	not	be	 surprising	 that	 the
federal	courts	of	appeals	have	differed	in	their	approaches	to	the	trigger	provision	of	section	504(a).	In	a
decision	that	was	influential	early	on,	Seacoast	Anti-Pollution	League	v.	Costle,	the	First	Circuit	created
a	 presumption	 that,	 “unless	 [an	 enabling	 act]	 otherwise	 specifies,”	 a	 statutory	 hearing	 requirement	 for
adjudication	 subject	 to	 judicial	 review	 triggers	 formal	 adjudication.40	 Seacoast	 involved	 a	 utility’s
application	 to	 the	 Environmental	 Protection	 Agency	 for	 an	 exemption	 from	 certain	 environmental
restrictions.	 The	 enabling	 act	 authorized	 EPA	 to	 grant	 the	 exemptions	 “after	 opportunity	 for	 public
hearing.”	As	in	Florida	East	Coast,	the	act	did	not	take	the	additional	step	of	requiring	EPA	to	base	its
decision	“on	the	record”	produced	at	the	hearing.	The	First	Circuit	in	Seacoast	nevertheless
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held	 that	 the	 hearing	 requirement	 in	 the	 enabling	 act,	 standing	 alone,	 satisfied	 the	 section	 554(a)
trigger.

The	court	of	appeals	in	Seacoast	defined	its	task	as	determining	“the	substantive	nature	of	the	hearing
Congress	intended	to	provide”	in	the	enabling	act.	As	in	Florida	East	Coast,	however,	the	legislators	left
no	clues	hinting	at	 the	kind	of	hearing	they	had	in	mind.	Without	statutory	guidance,	 the	Seacoast	court,
like	the	Supreme	Court	in	Florida	East	Coast,	fell	back	on	the	rulemaking-adjudication	distinction	as	its
frame	of	reference.	But	whereas	the	justices	in	Florida	East	Coast	had	settled	on	the	notice-and-comment
process	of	section	553	as	the	default	meaning	of	a	rulemaking	“hearing,”	the	court	of	appeals	in	Seacoast
concluded	that	the	formal	adjudicatory	procedures	of	sections	556	and	557	of	the	APA	described	“exactly
the	kind	of	quasi-judicial	proceeding”	appropriate	 for	administrative	adjudication	of	“disputed	 facts	 in
particular	cases.”41

Seacoast’s	 presumption	 of	 formality	 for	 statutory	 hearing	 requirements	 in	 adjudication	 reversed
Florida	East	Coast’s	presumption	of	 informality	 for	 statutory	hearing	 requirements	 in	 rulemaking.	This
reversal	 can	 be	 traced	 to	 the	 Seacoast	 court’s	 view	 that	 the	 “crucial	 part”	 of	 the	 trigger	 language	 of
section	554(a)	was	the	hearing	requirement,	and	not,	as	Florida	East	Coast	had	held	for	rulemaking,	the



specification	 that	 the	 agency	 decision	 be	 on	 the	 record.	 The	 court	 in	 Seacoast	 again	 drew	 on	 the
rulemaking-adjudication	 distinction	 to	 justify	 this	 difference	 in	 emphasis.	 In	 rulemaking,	 the	 Seacoast
court	explained,	the	usual	expectation	is	that	the	record	produced	at	a	legislative-type	hearing	is	not	the
exclusive	source	of	evidence	for	the	agency’s	ultimate	decision.	A	statutory	requirement	that	an	agency’s
rulemaking	be	based	on	the	hearing	record	is	therefore	necessary	to	signal	that	Congress	had	a	different
expectation.	By	contrast,	 the	Seacoast	 court	believed	 that	a	 statutory	hearing	 requirement	 in	connection
with	 administrative	 adjudication	 “ordinarily	 implies	 the	 further	 requirement	 of	 decision	 in	 accordance
with	evidence	adduced	at	 the	hearing.”42	For	this	reason,	a	statutory	hearing	requirement	is	a	sufficient
signal	that	Congress	expected	an	agency’s	adjudicative	decision	to	be	on	the	record.
Seacoast	 is	 a	mirror	 image	of	Florida	East	Coast.	Both	decisions	 addressed	 a	 stand-alone	hearing

requirement	 that	 only	 partially	 satisfied	 the	 APA’s	 trigger	 provisions	 for	 formal	 proceedings.	 Both
decisions	resolved	the	statutory	ambiguity	by	invoking	the	rulemaking-adjudication	distinction.	In	Florida
East
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Coast,	 the	 justices	 interpreted	 a	 statutory	 hearing	 requirement	 for	 rulemaking	 to	 require	 no	more	 than
notice	 and	 comment	 because	 they	 believed	 that	 Congress	 had	 designed	 that	 process	 for	 the	 typical
legislative	 hearing.	 In	 Seacoast,	 the	 court	 of	 appeals	 interpreted	 a	 statutory	 hearing	 requirement	 in
adjudication	 to	 require	 the	 formal,	 trial-type	 hearing	 prescribed	 by	 sections	 556	 and	 557	 of	 the	 APA
because	it	was	convinced	that	Congress	had	designed	that	process	for	the	typical	adjudicatory	hearing.

Although	Seacoast	is	consistent	with	the	Attorney	General’s	Manual,43	has	influenced	several	federal
courts	of	appeals	 interpreting	section	554(a),44	 and	has	 received	at	 least	a	passing	endorsement	by	 the
Supreme	 Court,45	 the	 decision	 has	 not	 gone	 unchallenged.	 Seacoast	 followed	 Florida	 East	 Coast’s
suggestion	of	 interpreting	statutory	hearing	requirements	 through	the	 lens	of	 the	rulemaking-adjudication
distinction,	but	it	did	not	harmonize	with	Florida	East	Coast’s	theme	emphasizing	fidelity	to	the	text	of
the	APA.	Section	553(c),	with	 respect	 to	 rulemaking,	 and	 section	554(a),	with	 respect	 to	 adjudication,
contain	identical	trigger	language.	Before	activating	the	formal	procedural	requirements	of	sections	556
and	 557,	 an	 enabling	 act	 must	 require	 not	 only	 that	 the	 agency	 extend	 the	 “opportunity	 for	 an	 agency
hearing,”	 but	 also	 that	 the	 agency	 make	 the	 relevant	 decision	 “on	 the	 record.”	 The	 parallel	 trigger
provisions	of	sections	553(c)	and	554(a)	establish	 that	 informal	proceedings	are	 the	default	procedural
requirements	for	both	rulemaking	and	adjudication.	Against	the	background	of	the	APA,	one	cannot	help
but	wonder	whether	Seacoast’s	presumption	of	 formality	was	 the	product	of	a	 judicial	 rather	 than	of	a
congressional	 assessment	 of	 the	 appropriateness	 of	 formal,	 trial-type	 procedures	 for	 administrative
adjudicatory	hearings.

Seemingly	drawn	by	the	similarity	of	language	in	the	trigger	provisions	of	sections	553(c)	and	554(a),
the	Seventh	Circuit	in	City	of	West	Chicago	v.	United	States	Nuclear	Regulatory	Commission46	applied
Florida	East	Coast’s	presumption	of	informality	to	statutory	hearing	requirements	in	adjudication.	In	City
of	 West	 Chicago,	 the	 city	 complained	 when	 the	 Nuclear	 Regulatory	 Commission	 had	 used	 a	 written,
notice-and-comment	process	in	amending	a	plant’s	license
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to	 allow	 demolition	 of	 buildings	 and	 storage	 of	 contaminated	 soil.	 The	 NRC’s	 enabling	 act	 had



required	 it	 to	 provide	 the	 opportunity	 for	 a	 hearing	 before	 amending	 “any	 license.”	 But	 the	 court	 of
appeals	presumed	that	a	statutory	hearing	requirement,	standing	alone,	did	not	trigger	formal	adjudication.
Like	 the	 Supreme	 Court	 in	Florida	 East	 Coast,	 the	City	 of	 West	 Chicago	 court	 regarded	 the	 trigger
language	 “on	 the	 record,”	 or	 some	 similar	 expression	 of	 clear	 congressional	 intent,	 as	 the	 crucial
congressional	signal	that	a	statutorily	required	hearing	must	satisfy	sections	556	and	557	of	the	APA.	The
Seventh	Circuit’s	adoption	of	Florida	East	Coast’s	presumption	of	 informality	was	 so	complete	 that	 it
upheld	the	NRC’s	paper	hearing.47

City	 of	 West	 Chicago	 stands	 as	 the	 polar	 opposite	 of	 Seacoast.	 It	 adopts—rather	 than	 reverses
—Florida	East	Coast’s	presumption	of	informality	for	statutorily	required	adjudicatory	hearings.	While
Seacoast	promoted	 the	 rulemaking-adjudication	distinction	as	 the	primary	guide	 to	congressional	 intent
for	 statutory	 hearing	 requirements,	City	 of	 West	 Chicago	 seemed	 to	 regard	 statutory	 text	 as	 the	 only
indicator	of	the	legislative	plan.	For	the	City	of	West	Chicago	court,	it	was	simply	irrelevant	whether	the
administrative	decision-making	at	issue	was	legislative	or	judicial	in	nature.	But	is	it	safe	to	assume	that
Congress	believes	that	the	legislative	or	adjudicative	nature	of	an	agency’s	decision	should	play	no	role
in	defining	the	features	of	the	hearings	they	require?	The	justices’	assumption	in	Florida	East	Coast	 that
legislators	 would	 be	 satisfied	with	 a	 notice-and-comment	 process	 for	 legislative-type	 hearings	 is	 one
thing.	 It	 is	a	more	 treacherous	 leap	 to	assume,	as	did	 the	court	 in	City	of	West	Chicago,	 that	Congress
would	 accept	 its	 default	 rulemaking	 process	 as	 adequate	 for	 the	adjudicatory	 hearings	 it	 requires	 by
statute.	For	example,	courts	generally	have	required	some	kind	of	oral	hearing—albeit	well	short	of	the
formal,	trial-type	hearing	described	in	sections	556	and	557	of	the	APA—in	administrative	adjudications
where	procedural	due	process	applies	(see	§	3.4(d)).
City	of	West	Chicago	has	not	proven	to	be	Seacoast’s	principal	competitor,	however.	That	distinction

belongs	 to	 the	 D.C.	 Circuit’s	 decision	 in	Chemical	 Waste	 Management,	 Inc.	 v.	 U.S.	 Environmental
Protection	Agency.48	Chemical	Waste	 involved	 a	 challenge	 to	 the	 Environmental	 Protection	Agency’s
procedural	 rules	 for	 administrative	 enforcement	 proceedings	 against	 hazardous	 waste	 facilities.	 The
Resource	Conservation	and	Recovery	Act	of	1976	(“RCRA”)	authorized	EPA	to	sanction	facilities	 that
violate
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federal	 requirements	 governing	 the	 management	 and	 disposal	 of	 hazardous	 waste.	 These	 sanctions
included	the	suspension	or	revocation	of	a	facility’s	operating	permit,	as	well	as	the	imposition	of	civil
penalties.	 Before	 imposing	 the	 sanctions,	 RCRA	 required	 EPA	 to	 provide	 the	 targeted	 facility	 an
opportunity	for	a	“public	hearing.”	EPA	implemented	this	statutory	hearing	requirement	by	providing	for	a
formal,	trial-type	hearing	that	complied	with	sections	556	and	557	of	the	APA.	Although	RCRA	had	not
required	EPA	 to	make	 its	decision	 to	 impose	 sanctions	“on	 the	 record,”	 the	agency	concluded	 that	 this
probably	had	been	Congress’s	 intent.	EPA	based	 that	 intuition	on	“the	nature	of	 the	decision”	 it	would
make	in	RCRA	enforcement	proceedings.	These	would	be	classic,	quasi-criminal	adjudications,	with	EPA
“accusing”	facilities	of	“violating	established	legal	standards	through	their	past	conduct,”	and	“seeking	to
impose	a	sanction”	for	the	violation.49

Congress	 amended	 RCRA	 in	 the	 Hazardous	 and	 Solid	Waste	 Amendments	 of	 1984,	 adding	 a	 new
provision	 authorizing	 EPA	 to	 issue	 corrective	 action	 orders	 when	 certain	 facilities	 release	 hazardous
waste	 into	 the	 environment.	 Corrective	 action	 orders,	 as	 the	 name	 suggests,	 require	 facilities	 to	 take
specific	corrective	or	responsive	action	to	address	a	release.	The	1984	Amendments	also	allowed	EPA	to



include	in	corrective	action	orders	such	sanctions	as	the	suspension	or	revocation	of	a	facility’s	right	to
operate	and	the	imposition	of	civil	penalties.

Congress’s	 1984	Amendments	made	 the	 hearing	 provision	 in	 the	 original	 statute	 applicable	 to	EPA
proceedings	for	corrective	action	orders.	EPA,	however,	made	formal	adjudicatory	procedures	available
in	corrective	action	order	proceedings	only	where	 the	agency	sought	 to	 impose	sanctions.	EPA	adopted
informal	hearing	procedures	for	corrective	action	orders	that	merely	required	a	facility	to	investigate	or
to	 stop	 a	 release	 of	 hazardous	waste.	 These	 informal	 procedures	 allowed	 the	 facility	 to	make	 both	 a
written	and	an	oral	presentation	to	EPA.	A	facility	could	be	represented	by	counsel	at	the	oral	hearing,	but
the	 rules	 prevented	 counsel	 from	 engaging	 in	 direct	 or	 cross-examination	 of	 witnesses.	 Only	 the	 EPA
official	who	presided	over	the	hearing	could	ask	questions.

The	D.C.	Circuit	in	Chemical	Waste	held	that	EPA’s	informal	procedures	satisfied	the	statutory	hearing
requirement.	The	court	began	on	common	ground,	noting	that	a	statutory	hearing	provision,	without	more,
does	not	clearly	communicate	whether	Congress	had	intended	to	require	agencies	to	use	a	formal,	trial-
type	process.	But	unlike	the	Supreme	Court	in	Florida	East	Coast,
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or	 the	courts	of	appeals	 in	Seacoast	and	 in	City	of	West	Chicago,	 the	D.C.	Circuit	 in	Chemical	Waste
did	 not	 use	 the	 inherent	 ambiguity	 of	 a	 stand-alone	 hearing	 requirement	 as	 the	 basis	 for	 a	 judicial
presumption	 for	or	against	a	 formal,	 trial-type	proceeding.	The	Chemical	Waste	 court	 chose	 instead	 to
defer	 to	 the	 “expertise”	 of	 administrative	 officials	 in	 designing	 a	 hearing	 process	 that	 best	 fits	 the
decision	that	Congress	had	authorized	the	agency	to	make.	The	court	of	appeals	in	Chemical	Waste	asked
only	that	the	agency’s	interpretation	of	a	statutory	hearing	requirement	be	reasonable.50

Chemical	Waste	cedes	primary	authority	to	the	agency	when	translating	a	stand-alone	statutory	hearing
requirement	into	administrative	practice.	That	primacy	proceeds	from	the	understanding	that	Congress	has
delegated	the	authority	to	implement	its	enabling	acts	to	agencies	and	not	to	courts.	On	this	understanding,
the	judicial	role	is	not	to	decide	how	best	to	design	a	statutorily	required	hearing,	but	rather	to	review	the
legality	 of	 the	 agency’s	 implementation	 of	 the	 hearing	 requirement.	 When	 Congress	 foregoes	 the
opportunity	in	an	enabling	act	to	make	clear	the	nature	of	the	hearing	it	had	in	mind,	Chemical	Waste	gives
agencies	 the	 flexibility	 to	devise	 any	hearing	process	 that	 is	 reasonable	 in	 light	 of	 the	 relevant	 agency
decision.

That	 flexibility	 was	 on	 display	 in	 Chemical	 Waste.	 EPA’s	 interpretation	 of	 RCRA’s	 hearing
requirement	 had	 varied	 according	 to	 “the	 particular	 nature	 of	 the	 issues”	 involved	 in	 its	 different
enforcement	proceedings.51	When	EPA	sought	sanctions	against	a	facility	for	noncompliance	with	its	legal
obligations,	the	agency	concluded	that	a	formal	adjudicatory	hearing	was	appropriate.	But	where	agency
officials	sought	only	to	direct	a	facility	to	investigate
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or	 to	 counteract	 a	 release	 of	 hazardous	 waste	 in	 the	 environment,	 EPA	 preferred	 an	 informal,	 oral
hearing.

The	 D.C.	 Circuit	 accepted	 as	 reasonable	 EPA’s	 choice	 of	 an	 informal,	 oral	 hearing	 procedure	 for
corrective	action	order	proceedings	that	did	not	contemplate	sanctions	against	a	hazardous	waste	facility.
The	 court	 accepted	 EPA’s	 rationale	 that	 these	 proceedings	 raised	 fewer	 factual	 issues	 than	 sanctions



proceedings;	 that	 EPA	 officials	 could	 resolve	 the	 factual	 issues	 that	 arose	 in	 corrective	 action	 order
proceedings	without	the	need	for	a	trial;	and	that	informal	procedures	allowed	agency	officials	to	respond
relatively	 quickly	 to	 releases	 of	 hazardous	 waste.52	 Time	 was	 not	 as	 crucial	 a	 factor	 in	 sanctions
proceedings.

The	Chemical	Waste	approach	to	the	APA	trigger	provision	of	section	504(a)	is	appealing	because	it
occupies	a	middle	position	between	the	Seacoast	presumption	of	formality	and	the	City	of	West	Chicago
presumption	of	informality	for	enabling	acts	that	require	an	adjudicatory	hearing	without	specifying	that
the	 agency’s	 decision	 must	 be	 on	 the	 record.	 But	 the	 deference	 to	 administrative	 interpretations	 of
statutory	hearing	requirements	prescribed	by	Chemical	Waste	is	hardly	trouble-free.	As	a	general	matter,
the	extent	to	which,	if	at	all,	reviewing	courts	should	defer	to	administrative	interpretations	of	statutory
provisions	 has	 long	 been	 a	 controversial	 issue	 in	 administrative	 law	 (see	 §	 8.6).	 More	 specifically,
although	agencies	have	an	especially	valuable	perspective	in	developing	decision-making	procedures	for
the	programs	they	administer,	they	also	suffer	from	something	of	a	conflict	of	interest	when	defining	the
procedural	 requirements	 that	Congress	has	 imposed	on	 them.	Left	unchecked,	agencies	might	develop	a
bias	 in	 favor	 of	 informality,	 elevating	 their	 concerns	with	 administrative	 efficiency	over	 congressional
concerns	for	the	rights	of	individuals	who	are	party	to	administrative	adjudications.	It	is	not	clear	whether
the	 reasonableness	 review	of	Chemical	Waste	 provides	 a	 sufficient	 check	 on	 the	 temptation	 of	 agency
officials	to	make	their	jobs	easier	by	streamlining	statutory	hearing	requirements.

Each	of	the	approaches	to	section	504(a)	of	the	APA	adopted	in	Seacoast,	City	of	West	Chicago,	and
Chemical	Waste	 is	defensible.	But	none	of	 the	approaches	 is	 incontrovertible.	 Indeed,	 the	First	Circuit
recently	 abandoned	 its	Seacoast	 decision	 in	 favor	 of	Chemical	Waste.53	 The	 disagreement	 among	 the
federal	courts	of	appeals	over	the	application	of	section	554(a)	to	enabling	acts
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providing	 stand-alone	 hearing	 requirements	 likely	 will	 remain	 unsettled	 until	 the	 Supreme	 Court
speaks.

§	4.4					The	Power	of	Agencies	to	Choose	Between	Rulemaking	and	Adjudication
Administrative	 agencies	 may	 act	 with	 the	 force	 of	 law	 either	 by	 issuing	 rules	 of	 conduct	 or	 by

resolving	 particular	 matters	 in	 adjudication.54	 The	 advantages	 and	 disadvantages	 of	 these	 regulatory
options	mirror	each	other.

The	 great	 advantage	 of	 rulemaking	 is	 its	 efficiency.	 Rules	 settle	 issues,	 extinguishing	 the	 need	 for
continual	re-litigation	by	the	agency.	Rulemaking	also	fosters	coherency	in	administrative	policymaking.
Agencies	 can	 use	 rulemaking	 to	 establish	 a	 complete	 and	 interrelated	 set	 of	 norms	 governing	 public
conduct	within	 their	 jurisdiction.	 Rulemaking	 promotes	 fairness	 values	 as	well,	 by	 providing	 advance
notification	to	affected	individuals	making	clear	how	their	legal	rights	or	obligations	have	changed.	And
because	administrative	rules	typically	govern	the	conduct	of	groups	rather	than	of	a	single	individual,	they
afford	uniform	treatment	to	all	who	are	similarly	situated.

The	primary	disadvantage	of	rulemaking	is	its	inflexibility.	Administrative	rules	are	legally	binding	on
agency	 officials	 as	well	 as	 on	 regulated	 parties.	 If	 agency	 officials	 decide	 that	 a	 change	 in	 regulatory
course	is	necessary,	they	ordinarily	must	undertake	another	round	of	rulemaking.

The	 advantage	 of	 adjudication	 is	 its	 flexibility.	 Adjudication	 allows	 agencies	 to	 make	 regulatory



decisions	on	an	ad	hoc	basis,	assembling	administrative	policy	in	the	traditional	method	of	the	common
law,	one	case	at	 a	 time.	Policymaking	 through	adjudication	 is	 especially	appropriate	 for	programs	 that
require	 agencies	 to	 make	 regulatory	 decisions	 that	 are	 highly	 fact	 specific,	 and	 thus	 not	 amenable	 to
general	rulemaking.	Adjudication	also	may	be	attractive	to	an	agency	that	is	not	ready	to	commit	to	hard-
and-fast	rules	implementing	a	regulatory	program.	Adjudication	allows	an	uncertain	agency	to	evolve	its
policy	over	time,	answering	regulatory	questions	narrowly,	as	they	arise.	And	because	agencies	are	less
bound	by	precedent	than	by	rules,	administrative	officials	have	a	freer	hand	in	adjudication	to	make	mid-
course	corrections	of	regulatory	policy.

The	disadvantages	of	adjudication	are	its	potential	for	inconsistency,	unpredictability,	and	unfairness.
When	agencies
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engage	in	policymaking	by	individual,	they	often	single	out	an	unfortunate	soul	from	among	many	others
who	 are	 similarly	 situated	 in	 order	 to	 announce	 a	 new	 legal	 principle.	 And	 unlike	 rulemaking,	 in
adjudication	 an	 agency’s	 announcement	 and	 application	 of	 a	 new	 right	 or	 obligation	 occurs
simultaneously,	in	the	very	same	proceeding.	Without	a	legally	binding	statement	of	rules	to	guide	them,
regulated	parties	act	at	 their	peril,	predicting	as	best	 they	can	how	an	agency	might	decide	some	future
dispute	arising	from	their	conduct.

Enabling	acts	often	authorize	agencies	to	engage	in	both	rulemaking	and	adjudication.	But	enabling	acts
typically	 fail	 to	 dictate	when	 agencies	 should	 proceed	 by	 rulemaking	 or	 by	 adjudication.	 So	 does	 the
Administrative	 Procedure	 Act.	 When	 Congress	 enables	 an	 agency	 to	 act	 either	 by	 rulemaking	 or	 by
adjudication,	the	choice	between	those	two	options,	by	default,	“lies	primarily	in	the	informed	discretion
of	the	administrative	agency.”55	It	thus	has	been	left	to	the	courts	to	determine	what	limits,	if	any,	to	place
on	an	agency’s	discretion	to	adopt	its	regulatory	method	of	choice.

(a)				Agency	Power	to	Make	Policy	Through	Adjudication
The	Supreme	Court	provided	 its	 leading	 statement	on	 the	power	of	 agencies	 to	choose	adjudication

over	rulemaking	as	a	vehicle	for	announcing	regulatory	policies	just	one	year	after	Congress	passed	the
Administrative	Procedure	Act.	Securities	and	Exchange	Commission	v.	Chenery	Corp.	 (Chenery	II)56
arose	from	the	SEC’s	early	implementation	of	the	Public	Utility	Holding	Company	Act	of	1935	(“Public
Utility	 Act”).	 The	 act	 charged	 the	 SEC	 with	 responsibility	 to	 oversee	 the	 reorganization	 of	 holding
companies	 that	controlled	public	utilities,	which	had	become	alarmingly	compromised	during	 the	Great
Depression.	While	the	SEC	evaluated	a	proposed	reorganization	for	Federal	Water	Service	Corporation,
a	 holding	 company	 subject	 to	 the	 act,	 Federal’s	 managers	 busied	 themselves	 buying	 the	 company’s
preferred	stock	on	the	over-the-counter	market.	According	to	Federal’s	proposed	reorganization	plan,	this
preferred	stock	would	convert	to	common	stock	of	the	new	company.	Although	the	SEC	found	no	fraud	in
these	purchases,	Federal’s	management	stood	to	acquire	over	ten	percent	of	the	new	common	stock.

The	SEC	would	have	none	of	 it.	The	Commission	approved	Federal’s	reorganization	plan	only	after
denying	conversion	rights
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for	 the	 managers’	 preferred	 stock.	 The	 Commission	 believed	 that	 company	 officials	 managing	 a



reorganization	were	fiduciaries	and	that	they	suffered	from	a	conflict	of	interests	when	they	transacted	in
the	company’s	stock	for	personal	gain	during	reorganization.	The	Commission	derived	 this	specific	no-
trading	principle	from	the	general	standards	Congress	had	provided	in	the	Public	Utility	Act	to	guide	its
approval	of	reorganization	plans.	Section	7(d)(6)	and	section	7(e)	of	the	act	instructed	the	SEC	to	ensure
that	plans	were	not	“detrimental	to	the	public	interest	or	the	interest	of	investors	or	consumers.”	Section
11(e)	of	the	act	required	that	reorganization	plans	be	“fair	and	equitable”	to	everyone	concerned.	Relying
on	these	provisions,	the	SEC	required	Federal’s	managers	to	surrender	their	preferred	stock	at	cost	plus
four	 percent,	 a	 rate	 of	 return	 calculated	 to	 include	 dividends	 that	 had	 accumulated	 since	 the	 dates	 of
purchase.

The	Federal	management	group	cried	foul.	Even	if	the	standards	of	the	Public	Utility	Act	supported	the
SEC’s	no-trading	principle,	the	managers	argued,	the	Commission	could	not	enforce	the	principle	against
them	 when	 it	 adjudicated	 Federal’s	 reorganization	 plan.	 The	 managers	 claimed	 that	 the	 SEC	 could
establish	its	no-trading	principle	only	by	issuing	a	rule	specifically	prohibiting	such	conduct.	Such	a	rule,
they	continued,	must	be	prospective	in	nature	and	thus	could	govern	only	future	stock	transactions.57	By
contrast,	the	SEC	had	given	its	no-trading	principle	“retroactive	effect”	by	applying	it	to	transactions	that
had	predated	the	Commission’s	adjudication	of	the	Federal	plan.58

The	Court	in	Chenery	II	rejected	the	claim	that	the	SEC	could	address	management	stock	trading	only
by	rulemaking.	As	the	justices	put	it,	“The	absence	of	a	general	rule	or	regulation	governing	management
trading	during	reorganization	did	not	affect	the	Commission’s	duties	in	relation	to	the	particular	proposal
before	it.”	The	Public	Utility	Act	required	the	SEC	to	approve	the	holding	company	reorganization	plans
“as	soon	as	practicable.”	Before	approving	Federal’s	plan,	the	SEC	had	to	decide	whether	to	allow	the
managers’	preferred	stock	to	convert	to	common	stock	of	the	new	company.	If	the	SEC	“rightly	felt”	that
allowing	conversion	of	the	reorganization	managers’	preferred	stock	would	have	been	“inconsistent	with
[the]	 standards”	 of	 the	 act,	 the	 Court	 reasoned,	 the	 SEC	 would	 have	 violated	 its	 duty	 to	 faithfully
administer	the
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reorganization	 program	 had	 it	 approved	 the	 conversion	 “merely	 because	 there	was	 no	 general	 rule	 or
regulation	covering	the	matter.”	The	justices	concluded	that	it	would	“stultify	the	administrative	process”
to	 require	 the	 Commission	 to	 allow	 the	 conversion	 even	 as	 it	 formulates	 a	 no-trading	 rule	 for	 future
transactions.59

The	 Court	 conceded	 that	 administrative	 rulemaking	 was	 the	 preferred	 method	 for	 “filling	 in	 the
interstices”	of	an	enabling	act.	But	 the	 justices	 refused	 to	 impose	a	“rigid	 requirement”	on	agencies	 to
flesh	out	the	statutory	standards	they	administer	by	rulemaking	rather	than	by	adjudication.	Such	a	decree,
the	justices	feared,	“would	make	the	administrative	process	inflexible	and	incapable	of	dealing	with	many
of	 the	 specialized	 problems	which	 arise”	when	 agencies	 implement	 statutory	 programs.	 “[T]he	 choice
made	 between	 proceeding	 by	 general	 rule	 or	 by	 individual,	 ad	 hoc	 litigation,”	 the	Court	 concluded	 in
Chenery	II,	“is	one	that	lies	primarily	in	the	informed	discretion	of	the	administrative	agency.”60

Justice	Robert	H.	 Jackson,	 joined	 by	 Justice	 Felix	 Frankfurter,	wrote	 a	 biting	 dissenting	 opinion	 in
Chenery	II,	accusing	 the	majority	of	 ignoring	 the	rule	of	 law	by	upholding	 the	SEC’s	order	prohibiting
Federal’s	management	from	participating	in	the	stock	conversion.	For	Justice	Jackson,	the	Commission’s
prohibition	was	an	exercise	of	“administrative	authoritarianism”	because	it	 lacked	a	“legal	basis.”	One
might	object	that	this	criticism	ignores	(or	discredits)	the	SEC’s	decision	that	allowing	conversion	rights



to	 the	 preferred	 stock	 purchased	 by	 Federal’s	 managers	 would	 have	 violated	 the	 statutory	 standards
governing	 the	Commission’s	approval	of	utility	 reorganization	plans.	But	even	 if	 the	Public	Utility	Act
provided	 sufficient	 substantive	 support	 for	 the	SEC’s	position,	 Justice	 Jackson	 insisted	 that	 the	 rule	of
law	 imposed	 a	 procedural	 obligation	 on	 the	 Commission	 to	 issue	 a	 rule	 specifically	 outlawing
management	trading	before	rejecting	such	transactions.61

The	Chenery	II	majority	acknowledged	that	the	SEC’s	decision	had	a	“retroactive	effect”	on	Federal’s
management	 group,	 but	 the	 justices	 concluded	 that	 the	 retroactivity	 “was	 not	 necessarily	 fatal	 to	 its
validity.”	The	majority	addressed	the	retroactivity	of	the	SEC’s	decision	against	Federal’s	managers	by
balancing	that	harm	“against	the	mischief	of	producing	a	result	which	is	contrary	to	a	statutory	design	or	to
legal	and	equitable	principles.	If	that	mischief	is	greater	than	the	ill	effect	of	the	retroactive	application	of
a	new	standard,”	the	Court	concluded,	“it	is	not	the	type	of	retroactivity
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which	 is	 condemned	 by	 law.”	 The	 justices	 suggested	 two	 reasons	 why	 the	 retroactive	 effect	 of	 the
Chenery	 order	was	 tolerable.	First,	 the	SEC	“had	not	previously	been	confronted	with	 the	problem	of
management	trading	during	reorganization.”	In	such	a	circumstance,	the	justices	refused	to	deny	agencies
the	power	of	using	an	adjudicatory	proceeding	to	announce	and	to	apply	“a	new	standard	of	conduct.”	The
Court	 observed,	 “Every	 case	 of	 first	 impression	has	 a	 retroactive	 effect,	whether	 the	 new	principle	 is
announced	by	a	court	or	by	an	administrative	agency.”62

The	second	ameliorating	factor	present	 in	Chenery	II	was	more	 implicit	and	more	 tentative	 than	 the
first.	The	Court	hinted	that	the	retroactive	effect	of	the	SEC’s	order—“prevent[ing]	Federal’s	management
from	securing	the	profits	and	control	which	were	the	objects	of	the	preferred	stock	purchases”—was	not
sufficient	to	tip	the	balance	in	the	managers’	favor.63	The	Court	in	Chenery	II	thus	used	the	Commission’s
remedy	 to	 measure	 retroactive	 effect.	 Viewed	 closely,	 the	 effect	 of	 the	 SEC’s	 order	 was	 prospective
rather	than	retroactive	in	nature:	the	Commission	had	disappointed	the	managers’	expectations	of	enjoying
future	profits	 and	 future	 control	of	 the	new	utility.	By	having	 the	corporation	compensate	 the	managers
with	 the	 purchase	 price	 of	 the	 stock	 and	 a	modest	 rate	 of	 return	 keyed	 to	 accumulated	 dividends,	 the
Commission	essentially	returned	the	managers	to	the	status	quo	ante.	Federal’s	managers	neither	gained
nor	lost	from	the	stock	purchase.	After	the	SEC	ruled,	it	was	as	if	the	purchases	had	never	occurred.

The	unstated	hint	here	 is	 that	 the	weight	of	 the	 retroactive	effect	on	Federal’s	managers	would	have
grown,	and	the	balance	may	have	reversed,	had	the	SEC	gone	further	and	penalized	the	managers	for	their
stock	purchases.	 If	 the	Commission,	 for	 example,	 had	 imposed	 civil	 penalties,	 or	 even	had	 the	 agency
failed	to	provide	for	compensation	to	the	managers	for	the	stock	they	surrendered,	the	remedy	would	have
been	retroactive	rather	than	prospective	in	nature.	And	the	managers’	claim	that	they	had	been	punished
for	 violating	 a	 rule	 that	 had	 not	 yet	 been	 stated	 with	 sufficient	 specificity	 would	 have	 acquired
considerable	potency.	But	in	such	a	case,	the	SEC	misstep	would	not	have	been	opting	for	adjudication
over	rulemaking,	but	ordering	a	remedy	that	was	“arbitrary,	capricious,	[or]	an	abuse	of	discretion”	(APA
§	706(2)(A)).64
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The	 Supreme	 Court	 made	 the	 focus	 on	 remedy	 explicit	 several	 decades	 later	 in	 National	 Labor
Relations	 Board	 v.	 Bell	 Aerospace	 Co.65	 Unlike	 the	 management-trading	 issue	 in	 Chenery	 II,	 Bell



Aerospace	did	not	present	the	NLRB	with	a	case	of	first	impression.	In	a	long	line	of	decisions,	the	Board
had	held	that	buyers	in	a	variety	of	industries	did	not	enjoy	collective	bargaining	rights	under	the	National
Labor	Relations	Act	because	they	were	managerial	employees.	The	Board	abruptly	switched	positions	in
Bell	Aerospace,	 ruling	 that	managerial	 employees	 (like	buyers)	were	 eligible	 for	 collective	bargaining
unless	 they	 were	 involved	 in	 labor	 relations.	 The	 Supreme	 Court	 invalidated	 the	 Board’s	 order	 on
substantive	 grounds,	 ruling	 that	 the	 act	 excluded	 all	managers	 from	 collective	 bargaining,	 and	 not	 just
those	 involved	 in	 labor	 relations.	 The	 justices	 remanded	 the	 case	 to	 the	 NLRB	 to	 determine	 whether
Bell’s	buyers	were	managerial	employees	and	thus	ineligible	for	collective	bargaining.66

The	justices	did	not	rest	with	a	simple	remand	order,	however.	The	court	of	appeals	had	ruled	that	the
NLRB’s	 precedent	 holding	 buyers	 to	 be	 managers	 without	 collective	 bargaining	 rights	 obligated	 the
Board	to	use	rulemaking	to	change	its	position.	The	Supreme	Court	disagreed,	reaffirming	the	Chenery	II
principles	 that	agencies	may	“announc[e]	new	principles”	 in	adjudication	and	 that	“the	choice	between
rulemaking	and	adjudication	lies	in	the	first	instance	within	the	[agency]’s	discretion.”	The	Court	added
that	the	remand	proceeding	in	Bell	was	“especially	appropriate”	for	adjudication.	The	justices	explained,
“[The]	 duties	 of	 buyers	 vary	widely	 depending	on	 the	 company	or	 industry.	 It	 is	 doubtful	whether	 any
generalized	standard	could	be	framed	which	would	have	more	than	marginal	utility.	The	Board	thus	has
reason	to	proceed	with	caution,	developing	its	standards	in	a	case-by-case	manner	with	attention	to	the
specific	 character	 of	 the	 buyers’	 authority	 and	 duties	 in	 each	 company.	 The	 Board’s	 judgment	 that
adjudication	best	serves	this	purpose	is	entitled	to	great	weight.”	In	other	words,	the	NLRB’s	decision	to
choose	 adjudication	 over	 rulemaking	 for	 determining	 whether	 Bell’s	 buyers	 were	 managers,	 and	 thus
ineligible	for	collective	bargaining,	was	the	type	of	individualized	action	that	Londoner	had	earmarked
for	 case-by-case	 decision-making.	 The	 Board’s	 power	 to	 “announc[e]	 new	 principles”	 was	 simply	 a
byproduct	of	its	legitimate	exercise	of	adjudicatory	authority	in	this	case.67
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The	Court	 in	Bell	 Aerospace	 rejected	 the	 company’s	 claim	 that	 its	 reliance	 on	NLRB	 precedent	 in
refusing	to	bargain	with	its	buyers	prevented	the	Board	from	retroactively	applying	a	contrary	decision	to
them	on	remand.	Bell	had	argued	that	rulemaking	was	required	in	order	to	notify	interested	parties	that	the
Board	had	changed	its	position.	The	Court	disagreed,	explaining,	“the	adverse	consequences	ensuing	from
[Bell’s]	reliance	are	[not]	so	substantial	that	the	Board	should	be	precluded	from	reconsidering	the	issue
in	an	adjudicative	proceeding.”	As	in	Chenery	II,	the	surprise	of	an	NLRB	decision	on	remand	that	Bell’s
buyers	were	not	managers	would	be	offset	by	the	limited	nature	of	the	Board’s	remedial	order.	The	NLRB
had	 ordered	 only	 prospective	 relief	 in	 its	 original	 decision	 finding	 Bell’s	 buyers	 to	 be	 entitled	 to
collective	bargaining	 rights.	 Importantly,	 the	Board	had	not	 imposed	 “some	new	 liability	 [on	Bell]	 for
past	 actions	 which	 were	 taken	 in	 good-faith	 reliance	 on	 Board	 pronouncements.	 Nor	 [were]	 fines	 or
damages	involved.”	If	the	buyers	prevailed	on	remand,	the	justices	presumed	that	the	NLRB	again	would
not	penalize	the	company	for	having	failed	to	engage	in	collective	bargaining	with	its	buyers.	The	Board,
as	before,	simply	would	order	Bell	to	engage	in	good	faith	collective	bargaining.68

The	D.C.	Circuit’s	decision	in	Epilepsy	Foundation	of	Northeast	Ohio	v.	National	Labor	Relations
Board69	illustrates	the	restrictive	potential	of	Chenery	II	and	Bell	Aerospace	on	administrative	discretion
to	opt	for	adjudication.	Epilepsy	Foundation	involved	a	challenge	to	a	decision	of	the	NLRB	finding	that
the	Foundation’s	discharge	of	an	employee	constituted	an	unfair	labor	practice	under	the	National	Labor
Relations	 Act.	 The	 Supreme	 Court	 had	 ruled	 in	 1975	 that	 employees	 in	 a	 unionized	 workplace	 may



request	 the	 presence	 of	 a	 union	 representative	 during	 an	 investigatory	 interview	 that	 the	 employee
reasonably	 believes	might	 result	 in	 disciplinary	 action.70	 The	NLRB	 had	 extended	 the	 Supreme	Court
ruling	in	1982	to	cover	employees	in	nonunion	workplaces,	but	had	reversed	itself	 in	1985,	once	again
limiting	the	Supreme	Court	ruling	to	unionized	workplaces.

In	Epilepsy	Foundation,	the	Board	flipped	yet	again,	holding	that	employees	in	workplaces	that	were
not	 unionized	 could	 nevertheless	 request	 the	 presence	 of	 a	 union	 representative	 at	 investigatory
interviews.	In	contrast	to	Chenery	II	and	Bell	Aerospace,	the	Board	took	the	additional	step	of	assessing
damages	against	the	Foundation	for	its	failure	to	allow	a	union
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representative	 at	 the	 interview.	The	D.C.	Circuit	 upheld	 the	NLRB’s	 substantive	 decision	 applying	 the
Supreme	Court	ruling	to	nonunionized	workplaces,	but	the	court	of	appeals	set	aside	the	damages	award
as	a	“retroactive	application”	of	the	Board’s	decision.	The	court	explained,	“Employees	and	employers
alike	must	be	able	to	rely	on	clear	statements	of	the	law	by	the	NLRB.”71	Yet	as	in	Bell	Aerospace,	 the
Board	was	 not	 prevented	 from	changing	 even	 a	 clearly	 established	 legal	 position	 in	 adjudication.	The
D.C.	 Circuit	 in	Epilepsy	 Foundation	 simply	 deemed	 it	 an	 abuse	 of	 discretion	 for	 the	 NLRB	 to	 have
imposed	 “some	 new	 liability”	 on	 an	 individual	 for	 conduct	 that	 had	 been	 consistent	 with	 the	 stated
position	of	the	agency	at	the	time.72

Chenery	II	and	Bell	Aerospace	 thus	have	established	 two	complementary	principles:	 (1)	 the	 choice
between	 rulemaking	 and	 adjudication	 lies	 “primarily	 in	 the	 informed	 discretion	 of	 the	 administrative
agency”;	 and	 (2)	 an	 agency	 abuses	 that	 discretion	 if	 the	 “retroactive	 effect”	 of	 an	 adjudicatory	 order
exceeds	an	agency’s	strong	interest	in	administering	its	enabling	acts	as	it	deems	proper.73	Although	the
Ninth	 Circuit	 in	 particular	 has	 suggested	 additional	 limitations	 on	 administrative	 discretion	 to	 opt	 for
adjudication,74	the	Supreme	Court,	at	least	to	date,	has	not	identified	any	factor	other	than	the	retroactive
nature	 of	 an	 administrative	 remedy	 that	 would	 justify	 judicial	 invalidation	 of	 an	 agency	 decision	 to
establish	and	enforce	administrative	policy	in	adjudication	rather	than	rulemaking.75
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(b)				Agency	Power	to	Resolve	Adjudicatory	Issues	Through	Rulemaking
Chenery	 II	 and	 Bell	 Aerospace	 accept	 broad	 authority	 in	 agencies	 to	 establish	 principles	 of	 law

through	adjudication	rather	than	through	rulemaking.	In	this	section,	we	ask	the	opposite	question:	To	what
extent	 may	 agencies	 use	 their	 rulemaking	 power	 to	 settle	 issues	 that	 otherwise	 are	 subject	 to	 an
adjudicatory	hearing	requirement?

The	Supreme	Court	first	took	up	this	question	in	United	States	v.	Storer	Broadcasting	Co.76	Congress
had	 authorized	 the	 Federal	 Communications	 Commission	 to	 grant	 applications	 for	 a	 broadcast	 license
when	it	served	the	“public	interest,	convenience,	and	necessity”	to	do	so.	The	act	had	given	an	applicant
the	 opportunity	 for	 “a	 full	 hearing”	 in	 order	 to	 persuade	 the	 Commission	 that	 its	 application	 met	 the
statutory	 standard.	Based	on	 the	 judgment	 that	 it	would	 further	 the	 “public	 interest”	 to	 avoid	 the	over-
concentration	of	broadcasting	facilities,	the	FCC	issued	“multiple	ownership	rules”	limiting	the	number	of
stations	that	license	holders	could	own.	Storer	involved	a	challenge	to	these	rules	on	the	ground	that	they
denied	 to	applicants	 their	 statutory	 right	 to	a	hearing	on	 the	 issue	of	whether	 it	would	serve	 the	public
interest	to	grant	a	license	to	an	applicant	who	owned	more	than	the	maximum	number	of	stations	allowed



by	the	rule.	In	other	words,	the	challengers	claimed	that	the	enabling	act	had	obligated	the	FCC	in	each
licensing	proceeding	to	hear	evidence	on	whether	an	applicant’s	portfolio	of	broadcast	stations	justified	a
finding	that	granting	an	additional	license	would	disserve	the	public	interest.

The	justices	rejected	the	challenge.	The	enabling	act’s	hearing	requirement,	the	Court	held	in	Storer,
did	not	prevent	the	Commission	from	using	its	rulemaking	authority	to	settle	recurring	issues	in	broadcast-
licensing	proceedings.	The	multiple	ownership	rules	established	a	 limitation	on	broadcast	holdings	that
applied	to	all	 license	applicants.	Such	a	categorical	decision	aligns	with	the	Bi-Metallic	conception	of
administrative	rulemaking.	Moreover,	to	prevent	the	Commission	from	using	rulemaking	to	establish	this
across-the-board	 limit	would	 have	 forced	 administrative	 officials	 needlessly	 to	 re-litigate	 the	multiple
ownership	issue	in	every	licensing	proceeding.77

Although	 the	 Court	 in	 Storer	 refused	 to	 block	 agencies	 from	 using	 rulemaking	 to	 refine	 statutory
standards	subject	to	adjudicatory	hearings,	the	justices	noted	approvingly	that	the
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FCC’s	 multiple	 ownership	 rules	 were	 sufficiently	 flexible	 to	 preserve	 the	 kind	 of	 individualized
determination	that	Congress	had	contemplated	when	it	required	a	licensing	hearing.78	The	Court	in	Storer
found	 that	 flexibility	 in	 a	 provision	 permitting	 applicants	 to	 request	 “waivers	 of	 or	 exceptions	 to”	 the
Commission’s	 limit	 on	 the	 number	 of	 broadcast	 stations	 that	 license	 holders	 could	 own.	 The	 waiver
provision	allowed	applicants	to	use	a	licensing	hearing	to	show	that	the	multiple	ownership	rule	should
not	be	applied	to	their	applications.79

Storer	established	a	pattern	of	judicial	acceptance	of	administrative	efforts	to	resolve	recurring	issues
in	their	adjudications	through	rulemaking.	A	relatively	recent	entry	in	this	line	of	precedent	is	Heckler	v.
Campbell,80	where	the	Court	upheld	“medical-vocational	guidelines”	issued	by	the	Department	of	Health
and	Human	Services	to	help	determine	a	claimant’s	right	to	Social	Security	disability	benefits.	The	Social
Security	Act	 required	HHS	 to	 hold	 a	 hearing	 before	 deciding	whether	 a	 claimant	 is	 disabled	 and	 thus
entitled	to	benefits.	Before	the	medical-vocational	rules,	a	disability	hearing	had	focused	on	three	issues.
The	agency	had	first	determined	whether	a	claimant	suffered	from	a	physical	or	mental	impairment.	If	so,
HHS	had	assessed	the	claimant’s	job	qualifications,	that	is,	his	or	her	physical	ability,	age,	education,	and
work	 experience.	 Finally,	 the	 agency	 had	 decided	whether	 jobs	 existed	 in	 the	 national	 economy	 for	 a
person	with	the	claimant’s	impairment	and	job	qualifications.

HHS	had	called	on	vocational	experts	to	offer	an	opinion	on	the	final	element	of	the	agency’s	disability
determination.	 Although	 these	 experts	 often	 had	 relied	 on	 standardized	 guides,	 they	 had	 come	 under
frequent	 criticism	 for	providing	 inconsistent	 testimony	concerning	 claimants	with	 similar	qualifications
and	abilities.	The	Department’s	medical-vocational	guidelines	 eliminated	 the	need	 for	 the	 testimony	of
vocational	 experts	 by	 establishing,	 through	 rulemaking,	 whether	 or	 not	 a	 job	 existed	 in	 the	 national
economy	for	claimants	with	particular	impairments	and	job	qualifications.

Following	Storer,	the	Court	in	Campbell	held	that	HHS’s	use	of	rulemaking	to	determine	a	claimant’s
employment	opportunities	in

202

the	 national	market	 did	 not	 violate	 the	 Social	 Security	Act’s	 requirement	 that	 the	Department	 base	 its
disability	determinations	on	evidence	presented	at	an	adjudicatory	hearing.	Because	such	a	determination



was	 “not	 unique	 to	 each	 claimant,”	 the	 justices	 concluded,	 HHS	 could	 resolve	 it	 “as	 fairly	 through
rulemaking	as	by	introducing	the	testimony	of	vocational	experts	at	each	disability	hearing.”	Indeed,	the
justices	believed	that	the	medical-vocational	guidelines	would	enhance	HHS’s	performance	by	improving
both	the	“uniformity	and	efficiency”	of	disability	determinations.81

Yet	the	Court	in	Campbell,	as	in	Storer,	took	care	to	ensure	that	the	medical-vocational	guidelines	did
not	subvert	the	individualized	administrative	assessment	that	lay	at	the	heart	of	the	adjudicatory	hearing
Congress	had	provided	for	disability	determinations.	The	justices	noted,	for	example,	that	the	guidelines
did	 not	 relieve	 HHS	 of	 its	 statutory	 obligation	 to	 determine	 each	 claimant’s	 impairment	 and	 job
qualifications	 “on	 the	 basis	 of	 evidence	 adduced	 at	 a	 hearing.”	 In	 addition,	 the	 medical-vocational
guidelines	 in	 Campbell,	 like	 the	 multiple	 ownership	 rules	 in	 Storer,	 contained	 a	 waiver	 provision
permitting	claimants	to	use	the	disability	hearing	to	show	that	the	guidelines	should	not	be	applied	to	their
individual	 claims.	 The	 medical-vocational	 guidelines	 also	 cautioned	 that	 they	 only	 described	 “major
functional	and	vocational	patterns,”	and	that	HHS	would	apply	them	only	when	the	guidelines	accurately
described	a	particular	claimant’s	qualifications	and	limitations.82

Are	Waiver	Provisions	Necessary?	The	Court’s	emphasis	on	the	opportunity	for	waiver	has	provided
consistent	 counterpoint	 to	 the	 justices’	 acceptance	of	 administrative	 efforts	 to	 settle	 recurring	 issues	 in
adjudication	through	rulemaking.	The	Court	has	made	clear	that	providing	such	a	safety	valve	allowing	an
individual’s	 particular	 circumstances	 to	 trump	 the	 general	 requirements	 of	 agency	 rules	 is	 a	 desirable
feature	in	this	context.	But	is	it	necessary	for	all	rules	that	settle	issues	subject	to	an	adjudicatory	hearing
requirement	to	provide	for	waivers	or	exceptions	in	individual	cases?

The	Court’s	decision	in	Federal	Communications	Commission	v.	WNCN	Listeners	Guild83	answered,
“No.”	The	Federal
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Communications	 Act	 authorized	 the	 Federal	 Communications	 Commission	 to	 approve	 an	 application
for	the	transfer	or	renewal	of	a	broadcast	license	if	the	Commission	determined	that	such	an	action	would
serve	“the	public	interest,	convenience,	and	necessity.”	The	FCC	issued	a	rule	stating	that	the	Commission
would	not	consider	changes	in	entertainment	programming	when	evaluating	whether	license	renewals	or
transfers	would	 serve	 the	 public	 interest.	A	 challenger	 claimed	 that	 because	 the	 rule	 provided	 that	 the
FCC	would	never	consider	a	change	in	entertainment	programming,	it	violated	the	Commission’s	statutory
obligation	 “to	 make	 a	 particularized	 public-interest	 determination	 on	 every	 application”	 for	 license
renewal	or	transfer.84	The	problem,	Justice	Thurgood	Marshall	noted	in	dissent,	was	that	the	rule,	unlike
the	regulations	upheld	in	Storer	and	in	Campbell,	did	not	allow	for	instances	in	which	a	particular	format
change	disserved	the	public	interest.85	The	Court	in	WNCN	Listeners	Guild	nevertheless	upheld	the	rule,
explaining	that	Storer	and	other	decisions	highlighting	the	presence	of	a	regulatory	safety	valve	“did	not
hold	 that	 [agencies]	may	never	adopt	a	 rule	 that	 lacks	a	waiver	provision.”86	This	 enigmatic	 statement
leaves	open	the	possibility	that	a	waiver	provision	may	be	necessary	in	some	circumstances.

*	*	*
The	Supreme	Court’s	review	of	an	agency’s	choice	to	proceed	either	by	rulemaking	or	by	adjudication

recognizes	 that	 this	 decision	 is	 a	 policy	 determination	 residing	 primarily	 within	 the	 discretion	 of	 an
agency.	An	agency	is	largely	free	to	use	adjudication	to	establish	the	legal	principles	it	enforces,	as	well
as	 to	use	 rulemaking	 to	 shape	 the	 issues	 it	 adjudicates.	Reviewing	courts	 step	 in	only	when	an	agency



abuses	 this	broad	discretion	by	misusing	a	 regulatory	method—either	by	penalizing	a	party	 for	conduct
that	had	not	previously	been	denoted	as	unlawful	or	by	using	rulemaking	to	resolve	issues	that	require	an
individualized	determination.
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Chapter	5

FORMAL	ADJUDICATION	UNDER	THE	ADMINISTRATIVE
PROCEDURE	ACT

§	5.1					Separation	of	Functions
(a)				Institutional	Separation	of	Functions
(b)				Separation-of-Functions	Limitations	on	Administrative	Law	Judges	in	Formal	Adjudicatory

Proceedings
(c)				Separation-of-Functions	Limitations	on	Agency	Law-Enforcement	Personnel	in	Formal

Adjudicatory	Proceedings
§	5.2					Pre-hearing	Procedures

(a)				Notice	of	Agency	Hearing
(b)				Intervention
(c)				Discovery
(d)				Settlement	and	Pre-hearing	Conferences

§	5.3					The	Administrative	Hearing
(a)				The	Hearing	Officer:	Administrative	Law	Judges
(b)				Right	to	Counsel
(c)				Right	to	Present	Evidence
(d)				Right	to	Cross-Examination
(e)				Burden	of	Proof
(f)				Standard	of	Proof
(g)				Rules	of	Evidence
(h)				Official	Notice

§	5.4					The	Initial	Decision
§	5.5					Administrative	Review
§	5.6					Ex	Parte	Communications
§	5.7					Bias

(a)				Structural	Bias
(b)				Bias	in	Particular	Cases

_________

At	 the	midpoint	of	 the	 twentieth	century,	Justice	Robert	H.	Jackson,	writing	for	 the	Court,	observed,
“Multiplication	 of	 federal	 administrative	 agencies	 and	 expansion	 of	 their	 functions	 to	 include
adjudications	 which	 have	 serious	 impact	 on	 private	 rights	 has	 been	 one	 of	 the	 dramatic	 legal
developments	of	the	past	half-century.”1	By	1946,	when	Congress	adopted	the	Administrative	Procedure
Act,	 federal	 regulatory	 agencies	 typically	 used	 formal	 adjudicatory	 proceedings	 to	 establish	 and	 to
enforce	administrative	policy.	A	central	purpose	of	the	APA,	Justice	Jackson	emphasized,	was	to	shield
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individuals	 from	 the	 “arbitrary	 and	 biased	 use”	 of	 these	 regulatory	 adjudications.2	 The	 provisions	 of
the	APA	governing	formal	agency	adjudication—sections	554,	556,	and	557—serve	that	purpose.

Yet	 it	 is	 important	 to	 keep	 in	mind	 that	 the	APA’s	 provisions	 for	 formal	 adjudication	 have	 limited
scope.	They	apply	to	relatively	few	agency	adjudications	in	contemporary	administrative	practice.	By	one
estimate,	between	90	and	95	percent	of	administrative	adjudications	are	informal	rather	than	formal.3	An
agency	must	conduct	adjudications	in	compliance	with	the	APA	only	when	its	enabling	act	requires	that	it
do	 so	 (APA	§	554(a);	 see	§	4.3(b)).	And	although	 the	APA’s	provisions	governing	 formal	adjudication
implement	 the	constitutional	guarantee	of	a	fair	hearing	for	 individuals	facing	certain	hostile	actions	by
the	 government,	 courts	 typically	 find	 that	 procedural	 due	 process	 is	 satisfied	 by	 hearings	 that	 are
considerably	less	formal	than	those	prescribed	by	the	APA	(see	§	3.4(d)).

The	APA’s	procedures	for	formal	adjudication	are	best	understood	as	an	adaptation	of	judicial	trials	to
the	administrative	setting.	Figure	5–1,	which	diagrams	the	formal	adjudicatory	process	of	the	APA,	makes
clear	this	relationship	to	judicial	proceedings.

Figure	5–1:	Formal	Adjudication	Under	the	APA
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Understanding	formal	adjudication	as	an	administrative	trial	highlights	the	persistent	tension	that	arises
when	agencies	with	a	policy	mission	assume	“the	duties	of	prosecutor	and	judge.”4	Agencies	with	law-
enforcement	responsibility	often	launch	a	proceeding	by	investigating	possible	violations	of	their	enabling
acts	 or	 their	 rules.	When	 an	 agency	 finds	 a	 probable	 violation,	 it	 issues	 and	 prosecutes	 a	 complaint
against	 the	 party	 in	 question.	 These	 agencies	 close	 the	 power	 loop	 by	 deciding	whether	 the	 party	 has
violated	the	act	or	rule	at	issue.	This	combination	of	law-enforcement	and	law-adjudication	functions	in
one	 government	 institution	 has	 raised	 lingering	 concerns	 over	 whether	 the	 administrative	 process	 is
capable	of	providing	individuals	a	fair	hearing.

Although	this	combination	of	functions	is	in	tension	with	American	constitutional	norms	of	separation
of	powers	and	procedural	due	process,	it	has	become	accepted	as	a	necessity	in	the	administrative	state.



After	 all,	 Congress’s	 fundamental	 motivation	 in	 creating	 agencies	 is	 to	 obtain	 the	 efficiency	 and
effectiveness	 that	 result	 from	concentrating	authority	 in	one	 institution	 to	pursue	specified	undertakings.
The	Supreme	Court	has	accepted	the	combination	of	government	functions	in	administrative	agencies	as
consistent	with	separation	of	powers	(see	§	2.2).	And	in	Withrow	v.	Larkin,5	the	Court	held	that	entrusting
investigative	 and	 adjudicatory	 functions	 to	 the	 same	 administrative	 official,	 without	 more,	 does	 not
violate	 an	 individual’s	 procedural	 due	 process	 right	 to	 an	 unbiased	 decision-maker.	 The	 justices	 in
Withrow	acknowledged,	however,	 that	such	power	combinations	were	hardly	trouble-free,	and	thus	that
they	were	a	proper	subject	of	legislative	attention.6	The	APA’s	provisions	governing	formal	adjudicatory
proceedings	reflect	Congress’s	effort	to	balance	the	benefits	of	administrative	effectiveness	and	efficiency
with	the	ideal	of	procedural	fairness.

§	5.1					Separation	of	Functions
The	primary	effort	of	the	Administrative	Procedure	Act	to	reconcile	the	tension	arising	from	the	dual

administrative	 roles	 of	 law-enforcer	 and	 law-adjudicator	 lies	 in	 its	 provisions	 requiring	 “an	 internal
separation	 of	 the	 functions	 between	 the	 [agency]	 officials	 who	 hear	 and	 decide	 and	 those	 who
investigate	and	prosecute”
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cases	 subject	 to	 formal	 adjudication.7	 The	 term	 “separation	 of	 functions”	 describes	 the	 norm	 that
agency	personnel	should	not	participate	 in	 the	decision	of	cases	 that	 they	have	helped	 to	 investigate	or
prosecute.	 The	 term	 “internal”	makes	 clear	 that	 the	APA	 does	 not	 require	 a	 “complete”	 separation	 of
functions.8	The	act	accepts	a	combination	of	law-enforcement	and	law-adjudication	functions	in	a	single
agency,	and	thus	it	recognizes	that	agency	heads	necessarily	are	responsible	for	the	exercise	of	both	kinds
of	functions	(APA	§	554(d)(C)).	The	APA	applies	the	separation	norm	to	all	agency	personnel	below	the
head(s).

(a)				Institutional	Separation	of	Functions
Section	554(d)	of	the	APA	requires	the	institutional	separation	of	an	agency’s	law-enforcement	officers

from	its	“administrative	law	judges”	(“ALJs”),	the	agency	officers	who	preside	over	formal	adjudicatory
hearings	(see	§	5.3(a)).	Section	554(d)(2)	provides	that	ALJs	may	not	be	“responsible	to	or	subject	to	the
supervision	or	direction	of	[agency	personnel]	engaged	in	the	performance	of	investigative	or	prosecuting
functions.”	 Although	 an	 agency’s	 law-enforcement	 staff	 and	 its	 ALJs	 ultimately	 are	 responsible	 to	 the
head(s)	of	the	agency,	that	responsibility	flows	through	separate	channels	of	accountability.9

(b)	 	 	 	 Separation-of-Functions	 Limitations	 on	 Administrative	 Law	 Judges	 in	 Formal
Adjudicatory	Proceedings

Section	 554(d)(1)	 provides	 that	 an	 administrative	 law	 judge	 presiding	 over	 a	 formal	 adjudicatory
hearing	may	not	 “consult	 a	 person	or	 party	 on	 a	 fact	 in	 issue,	 unless	 on	notice	 and	opportunity	 for	 all
parties	to	participate.”	The	purpose	of	this	no-consultation	rule,	as	explained	by	the	Attorney	General’s
Manual,	is	to	“achieve	fairness	and	independence	in	the	hearing	process”	by	“assur[ing]
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that	 hearings	 [are]	 conducted	 by	 …	 officers	 who	 have	 not	 received	 or	 obtained	 factual	 information



outside	the	record.”10

The	no-consultation	 rule	of	 section	554(d)(1)	applies	only	 to	 the	ALJ	and	 is	 limited	 to	consultation
regarding	 “a	 fact	 in	 issue”	 in	 the	 proceeding.	 Section	 554(d)(1)	 thus	 does	 not	 prohibit	 ALJs	 from
consulting	on	questions	of	law	or	discretion	that	arise	in	their	proceedings.	(Some	consultations,	however,
may	be	barred	by	the	APA	provision	prohibiting	ex	parte	communications	by	agency	decision-makers	(see
§	5.6).)	With	respect	to	the	facts,	however,	section	554(d)(1)’s	no-consultation	rule	is	all-embracing.	Not
only	may	an	ALJ	not	discuss	the	facts	with	a	party	off	the	record,	but	because	section	554(d)(1)	extends	to
consultations	with	 any	 “person,”	 an	ALJ	may	 not	 have	 such	 discussions	with	 other	 agency	 personnel,
regardless	of	their	duties	or	lack	of	involvement	in	the	case.11

Section	554(d)(1)	provides	a	limited	exception	to	its	no-consultation	rule	for	communications	“to	the
extent	 required	 for	 the	 disposition	 of	 ex	 parte	 matters	 required	 by	 law.”	 According	 to	 the	 Attorney
General’s	Manual,	 this	 exception	 allows	ALJs	 “to	 act	 without	 notice	 on	 such	matters	 as	 requests	 for
adjournments,	continuances,	and	the	filing	of	papers,”	as	well	as	on	“requests	for	subpenas	[sic].”12

(c)			 	Separation-of-Functions	Limitations	on	Agency	Law-Enforcement	Personnel	in	Formal
Adjudicatory	Proceedings

Section	554(d)	provides	that	agency	personnel	who	prosecute	or	investigate	a	case	“may	not,	in	that	or
a	factually	related	case,	participate	or	advise	in	the	decision,	recommended	decision,	or	agency	review
…,	 except	 as	 witness	 or	 counsel	 in	 public	 proceedings.”	 This	 prohibition	 is	 grounded	 on	 Congress’s
judgment	 that	 agency	 prosecutors	 and	 investigators	 cannot	 be	 impartial	 in	 a	 case	 in	 which	 they	 have
advocated	 for	 a	 particular	 outcome	 (see	 APA	 §	 556(b)).	 Based	 on	 the	 congressional	 objective	 of
enhancing	 the	 impartiality	of	agency	decisions	 in	 formal	adjudication,	 the	Ninth	Circuit	has	applied	 the
section	554(d)	prohibition	not	only	to	agency	personnel	“with	the	title	of	‘investigator’	or	‘prosecutor,’
but	 [also	 to]	 all	 persons	 who	 had,	 in	 that	 or	 a	 factually	 related	 case,	 been	 involved	 with	 ex	 parte
information,	or	who	had	developed,	by
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prior	 involvement	 with	 the	 case,	 a	 ‘will	 to	 win.’	 ”13	 On	 the	 other	 hand,	 section	 554(d)	 permits	 an
administrative	law	judge	to	obtain	advice	from	and	to	consult	with	agency	prosecutors	and	investigators
who	are	not	involved	in	that	or	a	factually	related	case,	at	least	to	the	extent	these	communications	do	not
run	afoul	of	section	554(d)(1)	of	the	APA	(see	§	5.1(b)).

According	to	the	Attorney	General’s	Manual,	 the	phrase	“factually	 related	case,”	as	used	 in	section
554(d),	forbids	the	participation	of	agency	investigators	and	prosecutors	in	agency	decision-making	when
“a	party	is	faced	with	two	different	proceedings	arising	out	of	the	same	or	a	connected	set	of	facts.”	The
Attorney	General’s	Manual	offered	as	 illustration	an	agency	 investigation	resulting	 in	 (1)	a	cease-and-
desist	proceeding	and	(2)	a	license-revocation	proceeding	against	a	party.	In	this	example,	section	554(d)
would	bar	agency	prosecutors	and	investigators	in	each	proceeding	from	playing	any	role	in	the	agency’s
decision	 whether	 to	 issue	 a	 cease-and-desist	 order	 or	 to	 revoke	 the	 party’s	 license.	 By	 contrast,
administrative	proceedings	that	simply	share	similar	facts	are	not	“factually	related”	within	the	meaning
of	section	554(d).	For	example,	agency	personnel	who	investigate	or	prosecute	a	price-fixing	case	against
a	firm	may	assist	in	the	agency’s	decision	in	a	similar	price-fixing	case	against	a	different	firm.14

§	5.2					Pre-hearing	Procedures



(a)				Notice	of	Agency	Hearing
Administrative	agencies	begin	formal	adjudication	by	issuing	a	complaint,	which	section	554(b)	of	the

Administrative	 Procedure	 Act	 labels	 “notice	 of	 an	 agency	 hearing.”	 Section	 554(b)	 requires	 that	 the
notice	of	hearing	be	“timely.”	According	to	the	Attorney	General’s	Manual,	“Whether	a	given	period	of
time	constitutes	timely	notice	will	depend	upon	the	circumstances,	including	the	urgency	of	the	situation
and	the	complexity	of	the	issues	involved	in	the	proceeding.”15	 In	enforcing	the	timeliness	requirement,
reviewing	courts	expect	that	the	time	period	between	notice	and	hearing	be	sufficient	to	allow	the	parties
to	prepare	their	case.16
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Section	554(b)	prescribes	the	minimum	content	of	a	hearing	notice.	In	addition	to	indicating	“the	time,
place,	and	nature	of	the	hearing,”	the	notice	also	must	specify	“the	legal	authority	and	jurisdiction”	of	the
agency	 to	 conduct	 the	 hearing	 (APA	 §	 554(b)(1)–(2)).	 This	 pleading	 requirement	 offers	 the	 parties	 an
opportunity	 at	 the	 outset	 of	 the	 proceeding	 to	 challenge	 the	 legal	 authority	 of	 the	 agency	 to	 convene	 a
hearing.

The	only	other	APA	requirement	 for	a	notice	of	hearing	 is	 that	 it	plead	“the	matters	of	 fact	and	 law
asserted”	(APA	§	554(b)(3)).	Courts	have	tended	to	equate	this	requirement	with	the	notice	guarantee	of
procedural	due	process,	holding	that	a	notice	of	hearing	must	“reasonably	apprise	any	interested	person	of
the	 issues	 involved	 in	 the	 proceeding.”17	 The	 notice	 of	 hearing	must	 include	 sufficient	 information	 to
allow	the	parties	to	prepare	for	the	hearing.18

(b)				Intervention
Congress	 drafted	 the	Administrative	 Procedure	Act	 on	 the	 assumption	 that	 agencies	 at	 times	would

allow	interested	persons	to	intervene	as	parties	in	their	proceedings.19	This	assumption	is	evident	in	the
APA’s	 definition	 of	 “party,”	which	 includes	 not	 only	 persons	who	 have	 been	 “named	…	 in	 an	 agency
proceeding,”	but	also	those	who	have	been	“admitted	as	a	party”	or	who	have	“properly”	sought	and	are
“entitled	 as	 of	 right	 to	 be	 admitted	 as	 a	 party”	 in	 an	 agency	 proceeding	 (APA	 §	 551(3)).	 The	 APA’s
definition	of	“party”	also	contemplates	that	agencies	either	may	confer	full	party	status	on	intervenors	or
admit	them	“as	a	party	for	limited	purposes”	(APA	§	551(3)).

The	APA	does	not	state	the	source	of	an	interested	person’s	right	to	intervene	in	an	agency	proceeding.
Statutes	 other	 than	 the	 APA	 and	 agency	 procedural	 rules,	 of	 course,	 may	 entitle	 interested	 persons	 to
intervene	in	a	particular	agency	proceeding.	It	is	unlikely,	however,	that	the	APA	itself	creates	a	general
right	of	 intervention	 in	administrative	proceedings	by	 interested	persons.	The	most	promising	source	of
such	a	general	right	in	the	APA	is	section	555(b),	which	applies	to	all	agency	proceedings.	Section
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555(b)	 provides,	 in	 relevant	 part,	 “So	 far	 as	 the	 orderly	 conduct	 of	 public	 business	 permits,	 an
interested	person	may	appear	before	an	agency	…	for	the	presentation,	adjustment,	or	determination	of	an
issue,	 request,	 or	 controversy	 in	 a	proceeding	…	or	 in	 connection	with	 an	 agency	 function”	 (emphasis
added).	It	is	significant	that	section	555(b)	uses	the	term	“appear”	rather	than	“intervene”:	an	appearance
does	 not	 require	 party	 status	 in	 the	 relevant	 agency	 proceeding.20	 And	 even	 if	 one	 were	 to	 equate
appearance	 with	 intervention,	 section	 555(b)’s	 use	 of	 the	 permissive	 “may”	 instead	 of	 the	 mandatory



“must,”	together	with	the	qualifying	phrase	“[s]o	far	as	the	orderly	conduct	of	public	business	permits,”
suggest	that	the	APA	would	allow,	but	would	not	require,	agencies	to	admit	interested	persons	as	parties
to	their	proceedings.

A	person’s	right	to	intervene	as	a	party	in	an	agency	proceeding	is	generally	governed	by	the	agency’s
enabling	act	and	 its	procedural	 rules.	The	D.C.	Circuit’s	decision	 in	Office	of	Communications	of	 the
United	Church	of	Christ	v.	Federal	Communications	Commission21	 is	 the	 leading	example	of	 judicial
prodding	 of	 agency	 officials	 to	 fully	 enforce	 the	 intervention	 rights	 so	 created.	 In	United	 Church	 of
Christ,	 the	 court	 of	 appeals	 overturned	 the	 FCC’s	 denial	 of	 a	 petition	 to	 intervene	 filed	 by
“representatives	 of	 the	 listening	 public”	 in	 a	 broadcast	 license	 renewal	 proceeding.	 The	 FCC’s
“traditional	position”	had	confined	intervention	rights	in	license-renewal	proceedings	to	those	who	could
demonstrate	that	the	renewal	threatened	them	with	economic	injury	or	electrical	interference.	The	Federal
Communications	 Act,	 however,	 was	 not	 so	 limited.	 It	 allowed	 “any	 party	 in	 interest”	 to	 contest	 the
renewal	 of	 a	 broadcast	 license.	 The	 D.C.	 Circuit	 thus	 found	 no	 statutory	 justification	 for	 the
Commission’s	 limitation	 of	 intervention	 rights	 to	 the	 two	 traditional	 grounds.	 To	 the	 contrary,	 the
participation	of	 listeners	 in	 license-renewal	proceedings,	 the	court	explained,	would	serve	an	essential
role	by	informing	the	FCC	of	any	“programming	deficiencies”	of	the	broadcaster.22

An	agency’s	decision	whether	to	allow	a	person	to	intervene	in	one	of	its	proceedings	is	independent
of	 the	person’s	 standing	 to	 seek	 judicial	 review	of	 the	agency’s	 final	action.	Agencies	 thus	may	permit
persons	to	intervene	in	an	administrative	proceeding	even	if	they	would	not	have	standing	to	challenge	the
agency’s	final
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decision.23	And	although	 it	 is	unusual,	 agencies	may	deny	 intervention	 to	persons	who	 satisfy	 standing
requirements	to	challenge	the	agency’s	final	decision.24

(c)				Discovery
The	Administrative	Procedure	Act	 provides	 no	 right	 to	 discovery	 in	 formal	 adjudication	 (or	 in	 any

other	type	of	administrative	proceeding,	for	that	matter).25	Enabling	acts	typically	are	silent	on	discovery
rights	 as	well,	 and	 only	 a	 few	 agencies	 provide	 for	 broad	 discovery	 in	 their	 procedural	 rules.	 In	 the
absence	 of	 a	 statute	 or	 agency	 rule	 requiring	 discovery,	 reviewing	 courts	 invalidate	 administrative
decisions	 because	 of	 the	 agency’s	 denial	 of	 a	 discovery	 request	 only	 in	 “the	 most	 extraordinary
circumstances.”26

The	absence	of	a	general	right	to	discovery	in	formal	adjudication	is	ameliorated	somewhat	by	several
alternative	 means	 available	 to	 parties	 for	 obtaining	 information	 from	 their	 adversaries.	 For	 example,
although	 section	 555(c)	 of	 the	 APA	 provides	 that	 agencies	 may	 take	 investigatory	 actions	 only	 “as
authorized	 by	 law,”	 enabling	 acts	 often	 provide	 broad	 investigatory	 powers	 to	 agencies	 with	 a	 law-
enforcement	mandate.	The	 typical	arsenal	of	administrative	 investigatory	powers	 includes	(1)	 reporting
requirements;	 (2)	 inspection	 of	 the	 records	 and	 premises	 of	 regulated	 entities;	 and	 (3)	 issuance	 of
subpoenas	for	testimony	and	for	the	production	of	documents.

The	 APA	 partially	 offsets	 these	 administrative	 investigatory	 powers	 by	 requiring	 agencies	 with
subpoena	 power	 to	 issue	 subpoenas	 at	 the	 request	 of	 other	 parties	 to	 (and	 witnesses	 in)	 an	 agency
proceeding	“on	a	statement	or	showing	of	general	relevance	and	reasonable	scope	of	the	evidence	sought”



(APA	§	555(d)).	According	to	the	Attorney	General’s	Manual,	section	555(d)	“make[s]
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agency	subpenas	[sic]	available	to	private	parties	to	the	same	extent	as	to	agency	representatives.”27

Finally,	the	Freedom	of	Information	Act	(“FOIA”)	provides	parties	a	potential	source	of	information
relevant	 to	 an	 administrative	 proceeding.28	 Congress	 enacted	 the	 FOIA	 in	 1966	 as	 section	 552	 of	 the
APA.	The	act	provides	to	members	of	the	public	a	general	right	to	obtain	copies	of	government	records,
subject	 to	 several	 specified	 exceptions.	Although	 the	Supreme	Court	 has	made	 clear	 its	 displeasure	 at
parties	using	the	FOIA	as	a	“discovery	tool,”	the	justices	have	recognized	that	an	individual’s	status	as
party	 to	 an	 administrative	 proceeding	 neither	 enhances	 nor	 diminishes	 the	 individual’s	 right	 under	 the
FOIA	to	obtain	copies	of	government	records.29

(d)				Settlement	and	Pre-hearing	Conferences
It	 is	 common	 for	 agencies	 to	 enter	 into	 consent	 decrees	 before	 or	 after	 lodging	 a	 formal	 complaint

against	a	party.	Section	554(c)(1)	of	the	Administrative	Procedure	Act	encourages	such	settlements	“when
time,	the	nature	of	the	proceeding,	and	the	public	interest	permit.”	In	order	to	facilitate	settlement,	section
556(c)(6)	of	the	APA	permits,	but	does	not	require,	administrative	law	judges	to	“hold	conferences	for	the
settlement	or	simplification	of	 the	issues	by	consent	of	 the	parties	or	by	the	use	of	alternative	means	of
dispute	 resolution.”30	 ALJs	 also	 use	 pre-hearing	 conferences	 to	 invite	 the	 parties	 to	 ameliorate	 the
discovery	deficit	in	administrative	proceedings	by	exchanging	relevant	information.

Section	 554(c)(1)	 leaves	 the	 task	 of	 fashioning	 settlement	 opportunities	 to	 the	 discretion	 of	 the
agencies.	And	the	provision	itself	recognizes	several	circumstances—namely,	“when	time,	the	nature	of
the	proceeding,	and	the	public	interest	[do	not]	permit”—in	which	an	agency	should	not	be	expected	to
provide	 parties	 an	 opportunity	 to	 settle.	 The	 Attorney	 General’s	 Manual	 listed	 several	 examples
illustrating	these	statutory	criteria	for	denying	(or	limiting)	settlement	opportunities.	These	included	cases
involving	“emergency”	situations,	proceedings	pursuant	to	an	enabling	act
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requiring	 a	 hearing	 within	 a	 short	 time-period,	 cases	 in	 which	 the	 parties	 do	 not	 wish	 to	 settle,	 and
situations	where	settlement	would	fail	to	ensure	“future	compliance	with	the	law.”31

If	 “the	 parties	 are	 unable	…	 to	 determine	 a	 controversy	 by	 consent,”	 section	 554(c)(2)	 of	 the	APA
instructs	the	agency	to	proceed	with	a	hearing.

§	5.3					The	Administrative	Hearing
Section	556	of	the	Administrative	Procedure	Act	delineates	the	basic	requirements	of	the	hearing	that

lies	 at	 the	 heart	 of	 formal	 adjudication.32	 That	 hearing	 resembles	 a	 judicial	 trial:	 it	 is	 an	 adversarial,
evidentiary	 proceeding	 “conducted	 before	 a	 trier	 of	 fact	 insulated	 from	political	 influence.”33	 As	 in	 a
trial,	the	hearing	transcript	and	exhibits,	together	with	the	parties’	filings	in	the	proceeding,	constitute	“the
exclusive	 record”	 for	 the	 agency’s	 decision	 (APA	 §	 556(e)).	 And	 of	 course,	 as	 the	 Supreme	 Court
observed,	the	disputes	that	federal	agencies	resolve	in	formal	adjudication	“are	every	bit	as	fractious	as
those	which	come	to	court.”34



(a)				The	Hearing	Officer:	Administrative	Law	Judges
The	 head	 of	 an	 agency,	 or	 one	 or	 more	 members	 of	 the	 collegial	 body	 that	 heads	 an	 agency,	 may

preside	over	a	formal	adjudicatory	hearing	(APA	§	556(b)(1)–(2)).	It	is	rare,	however,	for	agency	heads
to	 exercise	 this	 prerogative.	 In	 the	 typical	 case,	 the	APA	provides	 that	 “one	or	more	 [of	 the	 agency’s]
administrative	 law	 judges,”	 or	 “ALJs,”	 serve	 as	 hearing	 officer	 in	 formal	 proceedings	 (§	 556(b)(3)).
There	are	around	1,500	ALJs	serving	in	over	25	federal	agencies.35
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The	creation	of	administrative	law	judges	as	“a	special	class	of	semi-independent	subordinate	hearing
officers”36	was	a	central	 reform	of	 the	Administrative	Procedure	Act.37	Administrative	 law	judges	are
“functionally	comparable”	to	trial	judges	when	they	preside	over	formal	adjudicatory	hearings.38	Like	a
trial	 judge	 in	 a	 bench	 trial,	 an	 ALJ	 is	 the	 principal	 fact-finder	 and	 initial	 decision-maker	 in	 an
administrative	case.39	The	powers	of	administrative	law	judges	in	presiding	over	formal	hearings	track
those	of	a	trial	judge.	Section	556(c)	of	the	APA	empowers	ALJs	to	“administer	oaths	and	affirmations”;
issue	subpoenas;	control	the	taking	of	depositions;	rule	on	procedural	matters,	evidentiary	questions	and
offers	of	proof;	hold	settlement	and	other	prehearing	conferences;	and	generally,	“regulate	the	course	of
the	 hearing.”	 Because	 Congress	 in	 section	 556(c)	 vested	 these	 powers	 in	 administrative	 law	 judges,
agencies	cannot	eliminate	them.40

The	APA	requires	ALJs	to	conduct	evidentiary	hearings	“in	an	impartial	manner”	(APA	§	556(b)).	The
requirement	 of	 impartiality	 bars	 ALJs	 from	 favoring	 the	 agency’s	 representatives,	 or	 any	 other	 party,
during	 the	 proceeding.	 Impartiality	 is	 not	 the	 equivalent	 of	 passivity,	 however.	 ALJs	 may	 question
witnesses	and	may	take	other	actions	to	complete	a	record	for	decision.41

In	 an	 effort	 to	 enhance	 the	 status	 of	 administrative	 law	 judges	 and	 to	 safeguard	 their	 independence,
Congress	has	sharply	 limited	 the	agencies’	control	over	 the	selection	and	retention	of	 their	ALJs.	Each
agency	may	“appoint	as	many	administrative	law	judges	as	are	necessary”	to	handle	its	caseload,42	but	in
making	these	appointments,	agencies	are	limited	to	a	list	of	candidates	selected
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by	 the	 Office	 of	 Personnel	 Management	 (“OPM”).43	 And	 although	 ALJs	 do	 not	 possess	 the	 pay	 and
tenure	protections	enjoyed	by	Article	III	judges,	they	are	more	insulated	from	financial	pressure	than	most
agency	employees.44	Agencies	do	not	decide	the	financial	compensation	of	their	ALJs.	OPM	instead	sets
the	 pay	 scales	 of	 all	 administrative	 law	 judges	 according	 to	 congressional	 specifications	 based	 on	 an
ALJ’s	 length	 of	 service.45	 Moreover,	 ALJs	 are	 not	 limited	 to	 a	 fixed	 term	 of	 office.	 They	 serve
indefinitely,	absent	“good	cause”	for	 their	 removal,	as	determined	by	an	 independent	agency	(the	Merit
Systems	Protection	Board)	after	a	formal	adjudicatory	hearing.	Lesser,	adverse	personnel	actions	against
ALJs	are	subject	to	the	same	“good	cause”	limitation.46

Congress	 has	 protected	 the	 independence	 of	 administrative	 law	 judges	 as	 well	 by	 limiting	 the
agencies’	supervisory	authority	over	them.	Agencies	may	not	assign	ALJs	to	“perform	duties	inconsistent
with	 their	 duties	 and	 responsibilities	 as	 administrative	 law	 judges.”	Nor	may	agencies	 cherry	pick	 the
case	assignments	of	their	administrative	law	judges:	“[S]o	far	as	practicable,”	agencies	must	assign	ALJs
their	cases	“in	rotation.”47



Agencies	 nevertheless	 retain	 some	 authority	 to	 monitor	 and	 to	 supervise	 the	 work	 of	 their
administrative	law	judges,	provided	they	do	not	compromise	an	ALJ’s	“decisional	independence.”48	For
example,	 in	Nash	 v.	 Bowen,49	 the	 Second	 Circuit	 upheld	 the	 Social	 Security	 Administration’s	 “peer
review	program”	of	“dead”	ALJ	decisions	in	disability-benefit	cases.	The	purpose	of	the	program	was	to
improve	the	quality	of	the	ALJs’	disability	decisions,	as	well	as	to	narrow	the	“wide	disparity”	among
those	decisions.	The	court	of	appeals	accepted	the	program	as	“legitimate	agency	supervision.”	Agency
heads	may	use	a	system	of	“extra-appellate”	review	“to	ensure	that	ALJ	decisions	conformed	with	[their]
interpretation	of	relevant	 law	and	policy,”	 the	Second	Circuit	explained,	provided	 their	 review	did	not
interfere	with	ALJ	decisions	in	“live”	cases.	The
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court	 in	 Nash	 also	 accepted	 the	 agency’s	 establishment	 of	 monthly	 “production	 goals”	 that	 set	 a
minimum	number	of	decisions	for	each	ALJ,	holding	that	“reasonable	efforts	 to	 increase	 the	production
levels	of	ALJs	are	not	an	infringement	of	decisional	independence.”50

The	Nash	 court,	 however,	 found	 “cause	 for	 concern”	 in	 the	 agency’s	 “quality	 assurance	 system.”51
This	 program	 attempted	 to	 limit	 the	 number	 of	ALJ	 decisions	 reversing	 the	 denial	 of	 benefits	 by	 state
agencies.52	In	the	end,	though,	the	agency	satisfied	the	court	of	appeals	that	the	program	related	only	to	the
possibility	 that	 reversal	 rates	 reflect	 “errors	 in	 the	 decisionmaking	 of	 ALJs.”	 The	 agency	 submitted
statistics	showing	a	correlation	between	“actual	errors	of	law	or	policy	in	ALJ	decisions	and	extremes	in
their	reversal	rates.”	It	was	important	to	the	court	of	appeals	as	well	that	the	agency	only	used	reversal
rates	 “as	 a	 benchmark	 in	 deciding	 whether	 there	might	 be	 problems	 in	 the	 adjudicatory	 methods	 of
particularly	high	(or	low)	reversal	rate	ALJs.”	Had	the	court	found	the	agency’s	quality	assurance	system
to	have	been	an	effort	 “to	 coerce	ALJs	 into	…	deciding	more	cases	 against	 claimants,”	 it	would	have
invalidated	the	program	as	“a	clear	infringement	of	decisional	independence.”53

(b)				Right	to	Counsel
Section	 555(b)	 of	 the	APA	 provides	 a	 general	 right	 to	 counsel	 to	 all	 “part[ies]	…	 in	 [any]	 agency

proceeding.”	Section	555(b)’s	right	to	counsel	also	extends	to	“person[s]	compelled	to	appear	in	person
before	 an	 agency	 or	 representative	 thereof.”	 Witnesses	 who	 are	 required	 to	 testify	 during	 an	 agency
hearing	are	thus	entitled	to	legal	representation	as	well.

Unlike	 the	 constitutional	 right	 to	 counsel	 in	 certain	 criminal	 proceedings,	 section	 555(b)	 does	 not
entitle	persons	 to	government-appointed,	publicly	funded	legal	representation.	Persons	must	arrange	for
legal	representation	in	administrative	proceedings	on	their	own.

219

(c)				Right	to	Present	Evidence
The	parties	to	a	formal	adjudicatory	hearing	are	“entitled	to	present	[their]	case	or	defense	by	oral	or

documentary	 evidence”	 (APA	§	 556(d)).	According	 to	 the	Attorney	General’s	Manual,	 the	 function	 of
section	 556(d)	 is	 to	 give	 parties	 a	 statutory	 right	 to	 “present	 their	 evidence	 orally”	 in	 addition	 to
submitting	 documentary	 evidence.54	 But	 as	 with	 civil	 litigation,	 a	 party’s	 right	 to	 an	 oral	 evidentiary
hearing	is	contingent	on	there	being	material	facts	in	dispute.	If	this	is	not	the	case,	agencies,	like	courts,
can	enter	summary	judgment.55



(d)				Right	to	Cross-Examination
The	APA	establishes	the	right	of	parties	“to	conduct	such	cross-examination	as	may	be	required	for	a

full	and	true	disclosure	of	the	facts”	(APA	§	556(d)).	As	its	language	makes	clear,	section	556(d)	does	not
grant	 parties	 an	 “absolute	 right”	 to	 cross-examination.56	 Section	 556(d)	 entitles	 parties	 to	 conduct
“adequate,”	but	not	“unlimited,”	cross-examination.57

(e)				Burden	of	Proof
The	Administrative	Procedure	Act	places	the	“burden	of	proof”	on	“the	proponent	of	…	[an]	order,”

unless	 another	 statute	 provides	 otherwise	 (APA	§	 556(d)).58	 The	 term	 “burden	 of	 proof,”	 however,	 is
imprecise.	At	times,	courts	have	equated	“burden	of	proof”	with	the	term	“burden	of	persuasion,”	which
identifies	the	party	who	must	convince	the	decision-maker	in	order	to	prevail	on	an	issue.	At	other	times,
“burden	of	proof”	simply	has	stood	for	 the	“burden	of	going	forward”	(or	 the	“burden	of	production”),
which	identifies	the	party	who	must	first	produce	evidence	on	an	issue.	The	drafters	of	the	APA	did	not
indicate	 which	 of	 the	 two	meanings	 of	 “burden	 of	 proof”	 they	 had	 in	 mind	 for	 formal	 administrative
adjudications.
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The	Attorney	General’s	Manual	read	“burden	of	proof”	in	section	556(d)	to	mean	the	“burden	of	going
forward.”59	The	justices	at	 first	agreed	with	 that	 interpretation,60	but	 they	switched	course	 in	Director,
Office	 of	Workers’	Compensation	Programs	 v.	Greenwich	Collieries,61	 defining	 “burden	 of	 proof”	 in
section	 556(d)	 to	mean	 “burden	 of	 persuasion.”	The	Court	 in	Greenwich	Collieries	 explained	 that	 the
equation	of	“burden	of	proof”	and	“burden	of	persuasion”	had	become	“generally	accepted	in	 the	 legal
community”	by	the	time	Congress	had	enacted	the	APA.	The	justices	presumed	that	Congress	had	accepted
that	equation	as	well	when	drafting	section	556(d).62

(f)				Standard	of	Proof
The	APA	does	not	specify	the	standard	of	proof	that	“the	proponent	of	…	[an]	order”	must	satisfy	in

order	to	meet	the	“burden	of	proof”	imposed	by	section	556(d).	In	Steadman	v.	Securities	and	Exchange
Commission,	the	Supreme	Court	held	that	the	standard	of	proof	in	formal	adjudication	is	“preponderance
of	 the	 evidence,”	 the	 same	 standard	 that	 traditionally	 has	 obtained	 in	 civil	 litigation.63	 This
preponderance	 standard	 requires	proponents	 to	prove	 that	 “it	 is	more	 likely	 than	not	 that	 the	 facts	 they
seek	to	establish	are	true.”64

(g)				Rules	of	Evidence
Administrative	 agencies	 do	 not	 observe	 the	 Federal	 Rules	 of	 Evidence.	 Indeed,	 for	 the	 most	 part

agencies	 need	 not	 follow	 any	 set	 of	 formal	 evidence	 rules	 in	 their	 adjudicatory	 proceedings.65	 The
Administrative	Procedure	Act	simply	instructs	administrative	law	judges	to	“receive	relevant	evidence”
(APA	§	556(c)(3)).	The	act	also	invites	agencies,	“as	a	matter	of	policy,”	to	exclude	“irrelevant,
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immaterial,	or	unduly	repetitious	evidence”	from	its	formal	adjudicatory	hearings	(APA	§	556(d)).
Noticeably	 absent	 from	 the	APA’s	 short	 list	 of	 excludable	 evidence	 is	 hearsay.	 Agencies	 generally



admit	hearsay	evidence,	unless	the	evidence	is	so	attenuated	as	to	be	irrelevant.	And	although	some	states
follow	the	“residuum	rule,”	which	prohibits	administrative	agencies	from	grounding	decisions	solely	on
hearsay	evidence,	there	is	no	such	prohibition	in	federal	administrative	law.66

Congress’s	 relaxation	 of	 the	 rules	 of	 evidence	 in	 administrative	 proceedings	 follows	 from	 the
conception	of	agency	adjudication	as	an	alternative	form	of	dispute	resolution	freed	from	the	traditional
constraints	 of	 the	 judicial	 process.	 In	 this	 view,	 the	 specialization	 and	 expertise	 of	 agency	 decision-
makers	 eliminate	 the	 need	 for	 formal	 evidentiary	 rules,	which	 often	 have	 been	 designed	 to	 protect	 lay
jurors	from	evidence	that	might	prove	distracting	or	inflammatory.67	A	general	rule	of	relevance	provides
agencies	maximum	flexibility	to	draw	on	the	evidence	they	deem	useful	 in	reaching	a	decision.	Beyond
the	statutory	 instruction	 to	admit	 relevant	evidence,	 the	APA	leaves	 to	agencies	 the	 task	of	establishing
rules	 of	 evidence	 for	 their	 proceedings,	 subject	 to	 the	 demands	 of	 procedural	 due	 process	 and	 of	 the
enabling	 act	 governing	 the	 agency’s	 actions	 (see	 APA	 §	 556(c)	 (“[s]ubject	 to	 published	 rules	 of	 the
agency”)).68

(h)				Official	Notice
The	 Administrative	 Procedure	 Act	 permits	 agencies	 to	 take	 “official	 notice	 of	 a	 material	 fact	 not

appearing	in	the	evidence	in	the	record”	(APA	§	556(e)).	This	permission	follows	judicial	tradition.	For
example,	 federal	 courts	may	 take	 judicial	 notice	 of	 facts	 that	 are	 “not	 subject	 to	 reasonable	 dispute,”
either	because	they	are	“generally	known	within	the	[district]	court’s	territorial	jurisdiction,”	or	because
they	 “can	 be	 accurately	 and	 readily	 determined	 from	 sources	 whose	 accuracy	 cannot	 reasonably	 be
questioned”	(Fed.R.Evid.	201(b)).	But	there	are	two	important
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distinctions	 between	 judicial	 notice	 as	 traditionally	 authorized	 by	 rules	 of	 evidence	 and	 the	 APA’s
official	notice.

The	 first	 distinction	 concerns	 the	 relative	 scope	 of	 authority	 to	 notice	 facts	 without	 supporting
evidence	 in	 the	hearing	 record.	Because	of	 the	 specialization	 and	 technical	 expertise	of	 administrative
agencies,	 as	 well	 as	 the	 “volume	 and	 repetition”	 of	 their	 caseload,	 the	 authority	 of	 agencies	 to	 take
official	notice	of	facts	is	far	broader	than	the	comparable	judicial	authority.69	While	federal	judges	may
notice	 only	 indisputable	 facts,	 administrative	 law	 judges,	 in	 the	 description	 of	 the	Attorney	General’s
Manual,	 may	 take	 official	 notice	 of	 “all	matters	 as	 to	 which	 the	 agency	 by	 reason	 of	 its	 functions	 is
presumed	 to	 be	 expert,	 such	 as	 technical	 or	 scientific	 facts	 within	 its	 specialized	 knowledge.”70	 One
prominent	 commentator	 has	 observed	 that,	 as	 a	 practical	matter,	 an	 administrative	 law	 judge	may	 take
official	notice	of	“almost	any	information	useful	in	deciding	the	adjudication.”71

The	second	distinction	relates	to	the	differing	effects	of	judicially	and	officially	noticing	a	fact.	When	a
trial	judge	takes	judicial	notice	of	a	fact,	the	judge	finds	conclusively	that	the	fact	is	true.	A	party	may	not
introduce	 evidence	 at	 trial	 to	 disprove	 a	 judicially	 noticed	 fact.72	When	 an	 administrative	 law	 judge
officially	 notices	 a	 fact,	 the	 effect	 is	 simply	 to	 “transfer	 the	 burden	 of	 proof	 on	 that	material	 fact.”73
Section	556(e)	of	the	Administrative	Procedure	Act	obligates	the	agency	to	provide	opposing	parties	“an
opportunity	to	show	the	contrary.”	To	satisfy	this	obligation,	the	ALJ	must	“adequately	inform”	the	parties
of	 the	 “facts	 noticed	 and	 their	 source	with	 a	 degree	of	 precision	 and	 specificity”	 sufficient	 to	 provide
opportunity	for	a	contrary	showing.74	Thus	while	official	notice	relieves	the	proponent	of	a	material	fact
of	the	usual	burden	of	introducing	a	preponderance	of	evidence	supporting	a	fact,	it	does	not	prevent	the



opponent	from	introducing	evidence	to	dispute	the	noticed	fact.75	Nor	does	the	doctrine	relieve	the	agency
of	its	obligation	to	determine	the	sufficiency	of	the	evidence	submitted	in	opposition	to	the	noticed	fact.
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§	5.4					The	Initial	Decision
Section	554(d)	of	 the	Administrative	Procedure	Act	requires	 that	 the	administrative	 law	judge	make

the	agency’s	“initial	decision,”	unless	the	officer	“becomes	unavailable	to	the	agency”	(see	also	APA	§
557(b)).76	Before	making	an	initial	decision,	the	ALJ	must	give	the	parties	a	“reasonable	opportunity”	to
submit	 proposed	 findings	 of	 fact	 and	 conclusions	 of	 law,	 together	 with	 “supporting	 reasons”	 (APA	 §
557(c)).	The	ALJ’s	 initial	decision	 is	“on	 the	 record,”	which	means,	“[t]he	 transcript	of	 testimony	and
exhibits,	together	with	all	papers	and	requests	filed	in	the	proceeding,	constitutes	the	exclusive	record	for
decision”	(APA	§	556(e)).	The	initial	decision	must	include	“findings	and	conclusions,	and	the	reasons	or
basis	 therefor,	 on	 all	 the	 material	 issues	 of	 fact,	 law,	 or	 discretion	 presented	 on	 the	 record”	 (APA	 §
557(c)(A)).	The	ALJ’s	initial	decision	becomes	the	final	decision	of	the	agency	“unless	there	is	an	appeal
to,	or	review	on	motion	of,	the	agency	within	time	provided	by	rule”	(APA	§	557(b)).

§	5.5					Administrative	Review
The	Administrative	 Procedure	Act	 proceeds	 on	 the	 assumption	 that	 parties	may	 seek	 review	 of	 an

adverse	 initial	decision	within	 the	agency	(see	APA	§	557(b)),	but	 the	act	 itself	grants	no	such	right	of
appeal.	Nor	does	due	process.77	The	right	to	administrative	appeal	is	thus	created	and	largely	governed
by	enabling	acts	and	agency	regulations.78	Administrative	appellate	processes	 thus	vary	from	agency	to
agency,	and	sometimes	within	an	agency,	from	program	to	program.	It	nevertheless	often	holds	 true	 that
smaller	agencies	with	light	caseloads	grant	parties	a	right	to	appeal	adverse	initial	decisions	directly	to
the	 head(s)	 of	 the	 agency,	 while	 agencies	 with	 a	 large	 caseload	 provide	 a	 right	 of	 appeal	 to	 an
intermediate
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appellate	body,	subject	to	discretionary	review	by	the	agency	head(s).79

On	 administrative	 review,	 agencies	 must	 provide	 the	 parties	 “a	 reasonable	 opportunity”	 to	 submit
proposed	 findings	 of	 fact	 and	 conclusions	 of	 law,	 “exceptions”	 to	 the	 ALJ’s	 initial	 decision,	 and
“supporting	reasons”	for	their	proposed	findings,	conclusions,	and	exceptions	(APA	§	557(c)).	The	APA
does	not	require	agencies	to	hear	oral	argument.80

An	ALJ’s	initial	decision	is	not	entitled	to	deference	on	administrative	review,	whether	by	the	head(s)
of	 the	 agency	 or	 by	 an	 intermediate	 appellate	 body.81	 Section	 557(b)	 of	 the	 APA	 provides	 that	 when
reviewing	an	initial	decision,	“the	agency	has	all	 the	powers	which	it	would	have	in	making	the	 initial
decision.”	As	paraphrased	by	the	Attorney	General’s	Manual,	an	agency	reviewing	“the	decision	of	its
subordinate	officer	 [i.e.,	 the	ALJ]	…	retains	complete	freedom	of	decision—as	though	it	had	heard	 the
evidence	 itself.”82	 Recall	 that	 agency	 heads	 are	 free	 to	 preside	 over	 formal	 adjudicatory	 hearings
whenever	they	wish	(APA	§	556(b)(1)).	When	agency	heads	choose	instead	to	assign	an	ALJ	as	hearing
officer,	they	neither	relinquish	nor	diminish	their	ultimate	power—and	responsibility—to	decide	the	case.

But	 because	 an	ALJ’s	 initial	 decision	 becomes	 part	 of	 the	 administrative	 record	 in	 a	 case	 (APA	 §



557(c)),	it	may	undermine	a	contrary	decision	by	the	agency	on	review.	The	Supreme	Court	explained	in
the	 leading	 case	 of	 Universal	 Camera	 Corp.	 v.	 National	 Labor	 Relations	 Board,83	 “[E]vidence
supporting	a	conclusion	may	be	less	substantial	when	an	impartial,	experienced	[ALJ]	who	has	observed
the	 witnesses	 and	 lived	 with	 the	 case	 has	 drawn	 conclusions	 different	 from	 the	 [agency’s].”	 This	 is
especially	true,	the	Court	emphasized	in	Universal	Camera,	when	the	case	turns	on	the	credibility	of	the
witnesses	who	testified	at	the	hearing.84	Whenever	an	agency	rejects	an	ALJ’s	findings	of	fact,	it	must	be
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prepared	to	“explain	why”	to	the	satisfaction	of	an	often	skeptical	reviewing	court	(see	§	8.4(a)).85

The	 final	 agency	decision,	 like	 the	 initial	 decision,	must	 include	 “findings	 and	 conclusions,	 and	 the
reasons	or	basis	therefor,	on	all	material	issues	of	fact,	law,	or	discretion	presented	on	the	record”	(APA
§	557(c)(A)).	The	agency	may	write	 its	final	decision	“in	narrative	or	expository	form,”	so	long	as	 the
opinion	states	“the	agency’s	findings	and	conclusions	on	material	issues	of	fact,	law	or	discretion”	with
sufficient	specificity	to	inform	a	reviewing	court	of	the	basis	of	the	agency’s	determinations	in	the	record
and	 in	 law.86	 The	 agency	 may	 simply	 adopt	 the	 ALJ’s	 findings,	 conclusions,	 and	 justification,	 either
wholly	 or	 partially,	 provided	 it	 does	 so	 clearly.87	 The	 final	 agency	 decision	 in	 formal	 adjudication	 is
subject	to	judicial	review	for	procedural	and	substantive	legality.	(See	APA	§	706(2);	Chapters	7	and	8.)

Personal	Decisionmaking.	The	officer(s)	responsible	for	the	agency’s	final	decision	on	review	of	the
ALJ’s	 initial	 decision	 must	 make	 the	 decision	 personally.	 The	 justices	 established	 this	 fundamental
principle	 of	 administrative	 adjudication	 in	Morgan	 v.	 United	 States	 (Morgan	 I).88	 Challengers	 to	 a
decision	by	the	Secretary	of	Agriculture	in	a	formal	adjudicatory	proceeding	charged	that	 the	Secretary
had	made	the	decision	“without	having	heard	or	read	any	of	the	evidence,	and	without	having	heard	the
oral	arguments	or	having	read	or	considered	the	briefs	which	the	plaintiffs	submitted.”	According	to	the
challengers,	 the	 Secretary	 had	 derived	 all	 of	 his	 information	 about	 the	 case	 simply	 by	 consulting	with
agency	 staff.	 The	 Court	 held	 that	 these	 allegations,	 if	 true,	 meant	 that	 the	 Secretary	 had	 denied	 the
challengers	the	“full	hearing”	the	enabling	act	had	guaranteed	them.89

Formal	adjudicatory	proceedings,	 the	Court	reminded	in	Morgan	I,	are	of	“quasi	 judicial	character”
and	thus	tap	into	“the
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tradition	 of	 judicial	 proceedings.”	 For	 the	 justices,	 this	 meant	 that	 a	 statutory	 mandate	 of	 formal
adjudication	 incorporated	 the	 judicial	 “safeguard”	 that	 “the	 one	 who	 decides	 shall	 be	 bound	 in	 good
conscience	to	consider	the	evidence,	to	be	guided	by	that	alone,	and	to	reach	his	conclusion	uninfluenced
by	 extraneous	 considerations	 which	 in	 other	 fields	 might	 have	 play	 in	 determining	 purely	 executive
action.”	 The	 Court	 in	Morgan	 I	 stressed	 that	 decision-making	 in	 formal	 adjudication	 was	 a	 personal
obligation	of	 the	decision-maker,	“akin	 to	 that	of	a	 judge.”	According	 to	 the	 judicial	ethos	 that	 informs
formal	administrative	adjudications,	“The	one	who	decides	must	hear.”90

The	justices	in	Morgan	I	were	quick	to	note,	however,	that	the	“necessary	rule”	of	personal	decision-
making	in	formal	adjudication	“does	not	preclude	practicable	administrative	procedure	 in	obtaining	 the
aid	of	assistants	in	the	[agency].”	Indeed,	the	APA	itself	prescribes	one	such	form	of	assistance:	agency
heads	may	assign	ALJs	to	preside	over	the	hearing	(APA	§	556(b)).	In	addition,	the	Court	noted,	agency
decision-makers	may	have	staff	members	organize	and	analyze	the	evidence	in	the	hearing	record,	much



as	 judges	 ask	 of	 their	 law	 clerks.	 But	 in	 the	 end,	Morgan	 I	 insisted	 that	 “the	 officer	 who	makes	 the
determinations	must	consider	and	appraise	the	evidence	which	justifies	them.”91

The	 Court	 decided	Morgan	 I	 a	 decade	 before	 passage	 of	 the	 APA,	 and	 the	 justices’	 premise	 that
agency	heads	are	the	equivalent	of	appellate	judges	when	they	decide	a	formal	adjudication	has	not	stood
the	test	of	time.	Although	formal	administrative	proceedings	resemble	judicial	cases	in	many	respects,	the
two	modes	of	decision-making	 are	not	 equivalent.	Unlike	 judges,	 deciding	 cases	 is	 not	 necessarily	 the
focal	 point	 of	 an	 agency	 head’s	 responsibilities.	 And	 unlike	 courts,	 agencies	 house	 considerable
nonjudicial	expertise	that	Congress	expects	to	inform	the	resolution	of	administrative	cases.	As	a	result	of
these	distinctions,	 it	 is	 inevitable,	and	desirable,	for	agency	decisions	in	formal	adjudication	to	take	on
more	of	an	institutional	character	than	would	be	appropriate	in	judicial	decisions.
Morgan	I’s	 requirement	of	 personal	 decision-making	 in	 formal	 adjudication,	 however,	 has	not	 been

abandoned.	It	has	been	softened	 to	allow	more	room	for	 institutional	participation	 in	 the	agency	head’s
final	decision.	A	recent	restatement	of	administrative	law	summarized	the	contemporary	understanding	of
the	 personal	 decision-making	 requirement	 as	 demanding	 no	 more	 than	 that	 the	 agency	 decision-maker
“become	personally	familiar	with	the	issues

227

in	 the	 case	 prior	 to	 rendering	 decision.”	According	 to	 this	 restatement,	 the	 decision-maker	 can	 satisfy
this	softened	requirement	by	means	that	the	Court	in	Morgan	I	would	not	have	accepted.	The	restatement
explains,	“The	decisionmaker	can	comply	with	this	requirement	by	reading	portions	of	the	transcript	and
briefs,	 hearing	 oral	 argument,	 reading	 a	 report	 of	 lower	 level	 decisionmakers,	 reading	 summaries
prepared	by	staff	members,	or	receiving	a	briefing	by	staff	members.”92

The	First	Circuit’s	decision	in	Seacoast	Anti-Pollution	League	v.	Costle93	illustrates	the	type	of	staff
assistance	to	agency	decision-makers	that	is	now	permissible	in	formal	adjudication.	Seacoast	involved	a
formal	 adjudication	 by	 the	 Environmental	 Protection	Agency	 on	 a	 utility’s	 application	 for	 a	 permit	 to
discharge	 a	 pollutant	 into	 a	 body	 of	 water.	 An	 administrative	 law	 judge	 conducted	 the	 hearing	 and
certified	 the	 record	 to	 the	 Regional	 Administrator	 of	 EPA,	 who	 denied	 the	 permit.	 On	 review,	 the
Administrator	 of	 EPA	 convened	 a	 panel	 of	 in-house	 scientists	 to	 assist	 in	 reviewing	 the	 Regional
Administrator’s	decision.	An	environmental	group	that	had	intervened	in	the	proceeding	objected	that	this
assistance	violated	Morgan	I’s	rule	of	personal	decision-making.	The	court	of	appeals	rejected	the	claim.
Morgan	I	does	not	prevent	an	agency	head	from	drawing	on	the	expertise	of	staff	members	in	assessing	a
hearing	 record,	 the	 court	 held,	 so	 long	 as	 the	 head	 becomes	 personally	 familiar	 with	 the	 case	 before
deciding	it.	A	contrary	conclusion,	the	court	of	appeals	in	Seacoast	observed,	would	“run[	]	counter	to	the
purposes	of	the	administrative	agencies	which	exist,	in	part,	to	enable	government	to	focus	broad	ranges
of	talent	on	particular	multi-dimensional	problems.”94

The	softening	of	 the	 rule	of	personal	decision-making	 in	 formal	adjudicatory	adjudications	has	been
reinforced	by	the	willingness	of	reviewing	courts	to	afford	a	“strong	presumption	of	agency	regularity”	to
administrative	decisions.95	Without	evidence	to	the	contrary,	judges	presume	that	agency	decision-makers
have	satisfied	Morgan	I	by	becoming	personally	familiar	with	cases	before	deciding	them.96	It	is	not	easy
for	parties	to	develop	the
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evidence	necessary	 to	overcome	this	presumption.	 In	Morgan	IV,97	 the	 final	 installment	of	 the	Morgan
saga,	 the	 Court	 held	 that	 parties	 generally	 should	 be	 denied	 discovery	 on	 agency	 decision-makers’
personal	knowledge	of	the	cases	they	decide.	The	justices	explained,	in	language	that	frequently	has	been
quoted,	“It	[is]	not	the	function	of	the	court	to	probe	the	mental	processes	of	[agency	decision-makers].”98

§	5.6					Ex	Parte	Communications

In	 the	 Government	 in	 the	 Sunshine	 Act	 of	 1976,99	 Congress	 added	 section	 557(d)(1)	 to	 the
Administrative	 Procedure	Act	 in	 an	 effort	 “to	 ensure	 that	 ‘agency	 decisions	 required	 to	 be	made	 on	 a
public	 record	 are	 not	 influenced	 by	 private,	 off-the-record	 communications	 from	 those	 personally
interested	in	the	outcome.’	”100	The	new	section	557(d)(1)	complements	section	554(d)(1)	of	the	original
APA,	which	prohibits	administrative	law	judges	from	consulting	with	anyone	regarding	“a	fact	in	issue”
in	a	formal	adjudicatory	proceeding	(see	§	5.1(b)).	Section	557(d)(1)	prohibits	ex	parte	communications
between	 any	 agency	 official	 who	 is	 or	who	may	 be	 a	 decision-maker	 in	 a	 formal	 proceeding	 and	 all
interested	persons	who	are	not	employed	by	the	agency.101	The	APA	defines	“ex	parte	communication”	as
“an	oral	or	written	communication	not	on	the	public	record	with	respect	to	which	reasonable	prior	notice
to	all	parties	is	not	given”	(APA	§	551(14)).	Section	557(d)(1)	tracks	the	language	of	section	554(d)	by
allowing	 ex	 parte	 communications	 “to	 the	 extent	 required	 for	 the	 disposition	 of	 ex	 parte	 matters	 as
authorized	by	law”	(see	§	5.1(b)).102

Section	 557(d)(1)’s	 restrictions	 on	 ex	 parte	 communications	 begin	 either	when	 the	 agency	 issues	 a
notice	of	hearing,	or	when	“the	person	responsible	for	the	communication	has	knowledge	that	[a	hearing]
will	 be	 noticed,”	 whichever	 is	 earlier	 (APA	 §	 557(d)(1)(E)).	 Section	 557(d)(1)(A)	 prohibits	 all
“interested	person[s]	outside	the	agency”	from	“knowingly”	making,	or	causing	to	be	made,	“an	ex	parte
communication	 relevant	 to	 the	 merits	 of	 the	 proceeding”	 to	 “any	 member	 of	 the	 body	 comprising	 the
agency,
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administrative	 law	 judge,	 or	 other	 employee	who	 is	 or	may	 reasonably	 be	 expected	 to	 be	 involved	 in
the	decisional	process	of	the	proceeding.”	Section	557(d)(1)(B)	is	a	mirror	image	of	section	557(d)(1)
(A).	 It	 prohibits	 “any	 member	 of	 the	 body	 comprising	 the	 agency,	 administrative	 law	 judge,	 or	 other
employee	 who	 is	 or	 may	 reasonably	 be	 expected	 to	 be	 involved	 in	 the	 decisional	 process	 of	 the
proceeding”	from	“knowingly”	making,	or	causing	to	be	made,	“an	ex	parte	communication	relevant	to	the
merits	of	the	proceeding”	to	“any	interested	person	outside	the	agency.”

Interested	Persons.	 Section	557(d)(1)	 restricts	 ex	parte	 communications	between	 agency	decision-
makers	 and	persons	who	 are	 not	 employed	by	 the	 agency	but	who	nevertheless	 are	 “interested”	 in	 the
outcome	of	a	formal	administrative	proceeding.	The	legislative	history	of	the	Government	in	the	Sunshine
Act	 suggests	 that	 Congress	 intended	 that	 the	 term	 “interested	 person”	 in	 section	 of	 557(d)(1)	 be
interpreted	broadly	to	include	any	“person	with	an	interest	in	the	agency	proceeding	that	is	greater	than
the	general	interest	the	public	as	a	whole	may	have.”	Under	this	definition,	a	person	need	not	be	a	party	to
a	proceeding	in	order	to	be	“interested”	in	the	outcome.	Nor	must	a	person	have	a	financial	stake	in	the
outcome	of	 a	 proceeding.103	 Indeed,	 the	Ninth	Circuit	 has	 held	 that	 the	 president	 and	members	 of	 the
White	House	staff	generally	are	“interested”	in	formal	administrative	proceedings	and	thus	are	covered
by	section	of	557(d)(1)’s	ban	on	ex	parte	communications.104	Members	of	Congress	and	their	staff,105	as
well	as	officials	from	other	agencies,106	may	be	regarded	as	“interested	person[s]”	within	the	meaning	of



section	of	557(d)(1)	as	well.
Relevant	to	the	Merits	of	the	Proceeding.	The	phrase	“relevant	to	the	merits	of	the	proceeding”	in

section	 557(d)(1)	 communicates	 both	 the	 breadth	 and	 the	 limits	 of	 the	 APA’s	 ban	 on	 ex	 parte
communications	 with	 outsiders.	 Section	 557(d)(1),	 unlike	 section	 554(d)(1)’s	 restriction	 on	 off-the-
record	consultations	 involving	administrative	 law	judges,	 includes	not	only	communications	concerning
the	facts	at	issues	in	a	proceeding,	but	also	communications	regarding	relevant	questions	of	law	and	the
exercise	of	administrative	discretion.107	At	the	same	time,	courts
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have	held	that	 the	language	“relevant	to	the	merits	of	 the	proceeding”	permits	ex	parte	communications
regarding	settlement	negotiations	and	agency	procedure.108

Remedies	 for	 ex	 parte	 communications.	 The	 agency	 decision-maker	 who	 receives	 or	 makes	 a
prohibited	 ex	parte	 communication	must	 fully	 disclose	 the	 communication	 “on	 the	public	 record	of	 the
proceeding”	(APA	§	557(d)(1)(C)).109	The	D.C.	Circuit	has	observed	 that	publicly	disclosing	ex	parte
communications	 serves	 several	 therapeutic	 functions.	 Disclosure	 eliminates	 “the	 appearance	 of
impropriety”	that	hovers	over	“secret	communications	in	a	proceeding	that	is	required	to	be	decided	on
the	record.”	Disclosure	also	allows	parties	to	respond	to	arguments	that	have	been	presented	privately	to
an	 agency	 decision-maker,	 thereby	 facilitating	 “fair	 decisionmaking.”	 And	 finally,	 because	 ex	 parte
communications	 may	 provide	 the	 true	 basis	 of	 the	 agency’s	 final	 decision,	 disclosure	 of	 such
communications	is	necessary	for	“meaningful	judicial	review.”110

Section	 557(d)(1)(D)	 also	 authorizes	 agencies	 to	 conduct	 an	 administrative	 hearing	 to	 determine
whether	 the	 “claim	or	 interest”	of	 a	party	who	“knowingly”	was	 responsible	 for	 a	prohibited	 ex	parte
communication	 “should	…	be	 dismissed,	 denied,	 disregarded,	 or	 otherwise	 adversely	 affected.”	After
such	a	hearing,	the	agency	may	impose	one	of	the	prescribed	sanctions	“to	the	extent	consistent	with	the
interests	of	justice	and	the	policy	of	the	underlying	statutes	administered	by	the	agency”	(APA	§	556(d)).
Such	sanctions	hearings,	however,	are	hardly	a	matter	of	course,	and	it	is	rare	for	an	agency	to	dismiss	a
violating	 party’s	 claim	 or	 interest	 in	 the	 underlying	 administrative	 proceeding	 because	 of	 ex	 parte
communications.111
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Section	557(d)(1)	does	not	explicitly	provide	a	judicial	remedy	for	unlawful	ex	parte	communications.
The	D.C.	Circuit,	however,	in	the	leading	case	of	Professional	Air	Traffic	Controllers	Organization	v.
Federal	Labor	Relations	Authority	(PATCO	II),112	ruled	that	reviewing	courts	may	invalidate	an	agency
decision	 infected	by	ex	parte	communications,	but	only	 if	 the	communication	“irrevocably	 tainted”	“the
agency’s	decisionmaking	process,”	thus	making	the	agency’s	decision	“unfair,	either	to	an	innocent	party
or	to	the	public	interest	that	the	agency	was	obliged	to	protect.”	The	court	of	appeals	in	PATCO	identified
the	 following	 considerations	 to	 guide	 such	 a	 determination:	 (1)	 “the	 gravity	 of	 the	 ex	 parte
communications”;	 (2)	 “whether	 the	 contacts	 may	 have	 influenced	 the	 agency’s	 ultimate	 decision”;	 (3)
“whether	 the	 party	 making	 the	 improper	 contacts	 benefited	 from	 the	 agency’s	 ultimate	 decision”;	 (4)
“whether	 the	 contents	of	 the	 communications	were	unknown	 to	opposing	parties,	who	 therefore	had	no
opportunity	 to	 respond”;	 and	 (5)	 “whether	 vacation	 of	 the	 agency’s	 decision	 and	 remand	 for	 new
proceedings	would	serve	a	useful	purpose.”113



§	5.7					Bias
The	Administrative	Procedure	Act	requires	that	administrative	law	judges	and	other	agency	decision-

makers	 fulfill	 their	 responsibilities	 in	 formal	 proceedings	 “in	 an	 impartial	 manner”	 (APA	 §	 556(b)).
These	 decision-makers	may	 disqualify	 themselves	 “at	 any	 time”	 (APA	§	 556(b)).	And	 the	 parties	may
seek	their	disqualification	by	“filing	in	good	faith	…	a	timely	and	sufficient	affidavit	of	personal	bias	or
other	 disqualification”	 (APA	 §	 556(b)).	 The	 agency	 must	 rule	 on	 any	 such	 affidavit,	 and	 its	 decision
becomes	“part	of	 the	record	and	decision	in	the	case”	(APA	§	556(b)).	The	APA	leaves	undefined	“the
personal	bias	or	other	disqualification”	that	justifies	removal	of	ALJs	and	other	administrative	decision-
makers	in	formal	proceedings.

(a)				Structural	Bias
The	combination	of	law-enforcement	and	law-adjudication	functions	in	administrative	agencies	raises

legitimate	 concerns	 about	 the	 inherent	 fairness	 of	 agency	 adjudication.	 The	 “basic	 requirement	 of	 due
process”	that	individuals	be	afforded	a	“fair	trial	in	a	fair	tribunal”	applies	to	administrative	adjudication
as	well	as	to	judicial	trials.114	Yet	in	the	typical	administrative	enforcement	proceeding,	the	same	agency
investigates	whether	some	person	has
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engaged	 in	 unlawful	 conduct;	 prosecutes	 the	 person	 for	 that	 conduct;	 and	 ultimately	 decides	 whether
the	person’s	conduct	was	unlawful.	Such	a	combination	of	functions	in	a	trial	court	would	be	unthinkable
in	 the	 American	 judicial	 tradition.	 It	 nevertheless	 thrives	 as	 an	 inherent	 feature	 of	 contemporary
administrative	government.

As	we	have	seen	throughout	 this	chapter,	 the	Administrative	Procedure	Act	prescribes	a	process	for
formal	adjudication	 that	promises	a	considerable	degree	of	 fairness	and	 impartiality.	The	act	 separates
law-enforcement	 personnel	 from	 administrative	 adjudicators,	 at	 least	 in	 formal	 adjudication.	 It	 thus
should	not	be	surprising	that	the	Supreme	Court	has	resisted	claims	that	“the	combination	of	investigative
and	 adjudicative	 functions	 necessarily	 creates	 an	 unconstitutional	 risk	 of	 bias	 in	 administrative
adjudication.”115	 Such	 a	 claim	 of	 structural	 bias,	 the	 Court	 announced	 in	Withrow	 v.	 Larkin,	 “must
overcome	a	presumption	of	honesty	and	integrity	in	those	serving	as	adjudicators.”	The	justices	promised
that	 courts	would	 be	 “alert	 to	 the	 possibilities	 of	 bias	 that	may	 lurk	 in	 the	way	 particular	 procedures
actually	 work	 in	 practice,”	 but	Withrow	 made	 clear	 that	 a	 complaining	 party	 must	 present	 “specific”
evidence	to	establish	“an	unacceptable	risk	of	bias”	in	an	agency’s	adjudicatory	process.116

The	 Court	 early	 on	 registered	 its	 reluctance	 to	 indulge	 claims	 of	 structural	 bias	 from	 individuals
targeted	 by	 an	 administrative	 enforcement	 proceeding.	 In	 Federal	 Trade	 Commission	 v.	 Cement
Institute,117	 decided	 just	 two	 years	 after	 passage	 of	 the	 APA,	 the	 justices	 rejected	 an	 argument	 by
representatives	 of	 the	 cement	 industry	 that	 the	 Commissioners	 should	 be	 disqualified	 by	 bias	 from
adjudicating	the	lawfulness	of	the	industry’s	pricing	system.	Before	initiating	the	enforcement	proceeding,
the	Commission	had	investigated	the	type	of	pricing	system	at	 issue	in	Cement	 Institute.	As	a	 result	of
that	 investigation,	members	of	 the	Commission,	 both	 in	written	 reports	 and	 in	 congressional	 testimony,
expressed	their	opinion	that	 the	pricing	system	amounted	to	unlawful	price	fixing.	These	statements,	 the
Cement	 Institute	 claimed,	 demonstrated	 that	 the	 Commissioners	 had	 “prejudged	 the	 issues”	 in	 the
proceeding.118	The	justices	rejected	the	claim.
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The	Commissioners’	 previously	 expressed	 opinions	 about	 the	 cement	 industry’s	 pricing	 system,	 the
Court	 held,	 “did	 not	 necessarily	mean	 that	 the	minds	 of	 its	members	were	 irrevocably	 closed”	 on	 the
legality	of	that	system.	The	investigation,	the	Court	noted,	was	ex	parte:	members	of	the	cement	industry
had	 not	 participated.	 The	 adjudication,	 by	 contrast,	was	 adversarial:	 the	 cement	 industry	was	 “legally
authorized”	 to	 fight	 back.	 In	 the	 enforcement	 proceeding,	 industry	 representatives	 presented	 evidence
supporting	their	pricing	system,	cross-examined	adverse	witnesses,	and	fully	argued	their	legal	position
before	 the	 Commission.	 In	 short,	 the	 legality	 of	 the	 cement	 industry’s	 pricing	 system	 after	 the	 hearing
might	have	looked	different	to	the	Commissioners	than	it	had	appeared	after	the	investigation.	It	had	been
entirely	 possible	 for	 the	Commissioners	 to	 conclude	 that	while	 the	 pricing	 system	had	 appeared	 to	 be
illegal	after	their	investigation,	they	had	become	convinced	of	its	legality	after	the	cement	industry	made
its	case.119

(b)				Bias	in	Particular	Cases
Judicial	resistance	to	claims	of	structural	bias	does	not	preclude	reviewing	courts	from	concluding	that

“the	 special	 facts	 and	 circumstances”	 of	 a	 particular	 case	 present	 a	 “risk	 of	 unfairness”	 that	 is
“intolerably	high.”120	But	although	procedural	due	process	recognizes	“the	danger	of	unfairness	through
prejudgment,”121	the	burden	of	demonstrating	a	disqualifying	prejudgment	by	an	agency	decision-maker	is
considerable.122	A	party	must	prove	more	than	prior	adverse	rulings	or	a	preexisting	opinion	on	law	or
policy	to	disqualify	an	administrative	decision-maker.123
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A	 reviewing	 court	 must	 find	 that	 “a	 disinterested	 observer	 may	 conclude	 that	 [the	 agency	 decision-
maker]	 has	 in	 some	measure	 adjudged	 the	 facts	 as	well	 as	 the	 law	of	 a	 particular	 case	 in	 advance	 of
hearing	it.”124

In	National	Labor	Relations	Board	v.	Donnelly	Garment	Co.,125	for	example,	the	justices	refused	to
disqualify	a	hearing	officer	from	presiding	over	the	re-hearing	of	a	case	after	the	officer’s	refusal	in	the
first	hearing	to	admit	certain	evidence	had	resulted	in	reversal.	Disqualification	on	such	grounds	would
have	been	overkill.	Trial	judges	who	are	reversed	on	appeal	are	not	barred	from	presiding	over	the	re-
trial.126	 And	 more	 generally,	 judges	 who	 have	 “expressed	 an	 opinion	 as	 to	 whether	 certain	 types	 of
conduct	were	prohibited	by	law”	are	not	disqualified	from	deciding	cases	involving	such	conduct.127

A	recent	restatement	of	the	case	law	identified	the	following	types	of	bias	as	sufficiently	problematic
to	warrant	removal	of	an	agency	decision-maker:	(1)	“the	decisionmaker	has	a	pecuniary	or	other	interest
in	the	case”;	(2)	the	agency	decision-maker	“has	prejudged	the	facts	against	a	party”;	and	(3)	the	agency
decision-maker,	before	the	hearing	begins,	has	“developed	personal	animosity	against	a	party,	witness,	or
counsel	or	a	group	to	which	they	belong.”128
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Chapter	6

INFORMAL	RULEMAKING	UNDER	THE	ADMINISTRATIVE
PROCEDURE	ACT

§	6.1					The	Rise	of	Judicial	Hybrid	Rulemaking
§	6.2					Vermont	Yankee	and	the	Demise	of	Judicial	Hybrid	Rulemaking
§	6.3					Informal	Rulemaking	After	Vermont	Yankee

(a)				Notice	of	Proposed	Rulemaking
(b)				Public	Participation	and	Agency	Consideration
(c)				The	Final	Rule	and	the	Agency’s	Statement	of	Basis	and	Purpose
(d)				Vermont	Yankee	and	Judicial	Enhancement	of	the	Administrative	Procedure	Act’s	Procedural

Requirements	for	Agency	Rulemaking
(e)				E-Rulemaking

§	6.4					Ex	Parte	Communications	and	Bias	in	Informal	Rulemaking
§	6.5					Exemptions	from	the	Informal	Rulemaking	Process

(a)				Legislative	Rules
(b)				Guidance	Documents
(c)				Procedural	Rules
(d)				The	Good	Cause	Exemptions

_________

The	spare	provisions	of	 section	553	of	 the	Administrative	Procedure	Act	establishing	a	notice-and-
comment	 process	 for	 informal	 rulemaking	 often	 are	 cited	 as	 one	 of	 the	 drafters’	 most	 significant
innovations.	Federal	agencies	have	issued	rules	with	the	force	of	law	since	the	Founding,	and	by	the	time
Congress	 enacted	 the	 APA	 in	 1946,	 rulemaking	 was	 an	 established	 feature	 of	 the	 administrative
landscape.	Yet	administrative	rulemaking	suffered	from	something	of	an	identity	crisis	in	1946.	Agencies
often	used	formal	adjudicatory	proceedings	to	establish	administrative	policy.	And	when	setting	rates,	a
common	 form	of	 administrative	 rulemaking	 at	 the	 time,	 enabling	 acts	 typically	directed	 agencies,	 as	 in
formal	 adjudication,	 to	 base	 their	 decisions	 solely	 on	 evidence	 admitted	 at	 a	 trial-type	 evidentiary
hearing.	 On	 those	 occasions	 when	 agencies	 issued	 rules	 other	 than	 rates,	 Congress	 typically	 left
administrators	 free	 to	 follow	 any	 process	 of	 their	 choosing.	 The	 rulemaking	 processes	 agencies	 chose
varied	 greatly,	 including	 informal	 oral	 hearings,	 conferences,	 consultation	 with	 interested	 parties,	 and
submission	of	written	comments.
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Section	 553	 of	 the	 APA	 provided	 a	 platform	 for	 the	 emergence	 of	 administrative	 rulemaking	 as	 a
dominant	 regulatory	 tool	 by	both	 legitimizing	 and	 regularizing	 agency	 rulemaking	processes.	 In	 section
553,	Congress	finally	created	a	uniform,	baseline	procedure	governing	the	issuance	of	agency	rules	with
the	 force	 of	 law.	 The	 heart	 of	 the	 informal	 rulemaking	 process	 of	 section	 553	 is	 a	 written	 exchange
between	 the	agency	and	 interested	members	of	 the	public.	The	agency	publishes	a	“notice	of	proposed



rule	making”	and	invites	written	comments	from	the	public	(APA	§	553(b)–(c)).	The	agency	re-evaluates
its	proposal	in	light	of	the	comments	it	receives	and	then	publishes	the	final	rule,	together	with	“a	concise
general	statement	of	[its]	basis	and	purpose”	(APA	§	553(c)–(d)).	That’s	it.	(See	Figure	6–1.)

Figure	6–1:	Informal	Rulemaking	Under	the	APA

In	contrast	 to	 the	APA’s	procedures	for	 formal	agency	proceedings,	which	adapt	a	 judicial	model	of
decision-making	 to	 the	 administrative	 process,	 the	 informal	 notice-and-comment	 procedures	 of	 section
553	 prescribe	 a	 good-government	 legislative	 model	 for	 agency	 rulemaking.	 Section	 553	 represents	 a
conception	 of	 “legislative	 due	 process”	 that	 attempts	 (1)	 to	 enhance	 the	 quality	 of	 administrative
regulation	(by	increasing	the	flow	of	information	between	the	public	to	the	agency)	even	as	it	promises
(2)	 to	 ensure	 the	 fairness	 of	 administrative	 regulation	 (by	 allowing	 interested	 persons	 to	 protect	 their
interests	by	participating	in	the	rulemaking
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process).1	 In	 the	end,	 the	hope	is	 that	 the	written	conversation	between	the	regulators	and	the	regulated
structured	by	section	553	will	promote	“reasoned	decision-making”	by	agencies	when	formulating	rules
with	the	force	of	law.2

The	 procedural	 requirements	 of	 section	 553	 interrelate	 in	 the	 service	 of	 these	 process	 values.
Requiring	agencies	 to	publish	a	notice	of	proposed	 rulemaking	enables	 the	public	 to	offer	 “meaningful
and	 informed	 comment”	 on	 the	 proposal	 (APA	§	 553(b)).3	 The	 requirement	 that	 agencies	 consider	 the
public	comments	on	their	proposed	rules	encourages	administrators	to	adjust	the	final	rule	in	response	to
the	 infusion	 of	 new	 information	 and	 different	 perspectives	 on	 their	 proposal	 (APA	§	 553(c)).	And	 the
“statement	 of	 basis	 and	 purpose”	 accompanying	 final	 rules	 verifies	 that	 administrative	 rulemakers
actually	 considered	 the	 public’s	 comments,	 even	 as	 it	 facilitates	 judicial	 review	 of	 the	 agency’s
rulemaking	to	ensure	that	it	was	the	product	of	reasoned	rather	than	arbitrary	decision-making.

§	6.1					The	Rise	of	Judicial	Hybrid	Rulemaking
Section	 553(c)	 of	 the	Administrative	 Procedure	Act	 requires	 agencies,	 after	 publishing	 a	 notice	 of

proposed	rulemaking,	to	“give	interested	persons	an	opportunity	to	participate	in	the	rule	making	through
submissions	of	written	data,	views,	or	arguments	with	or	without	opportunity	for	oral	presentation.”	When
the	 APA	 was	 enacted,	 the	 conventional	 understanding	 of	 the	 public’s	 “opportunity	 to	 participate”	 in



rulemaking	 proceedings	 held	 that	 individuals	 possessed	 a	 right	 to	 submit	 written	 comments	 on	 the
agency’s	proposal	and	that	agencies	had	discretion	to	conduct	some	form	of	oral	hearing	as	well.4	This
conventional	reading	of	section	553(c)	was	shaken	in	the	mid-1960s	and	early	1970s.	The	preference	of
agencies	 to	regulate	 through	formal	adjudication,	which	was	so	pronounced	when	Congress	enacted	the
APA,	began	to	change.	Just	as	administrators	made	the	transition	from	adjudication	to	rulemaking	as	the
procedure	of	choice	for	developing	regulatory
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policy,	 Congress	 enacted	 a	 series	 of	 enabling	 acts	 dramatically	 increasing	 the	 rulemaking	 power	 of
agencies	 to	 address	 a	 variety	 of	 environmental,	 health,	 safety,	 and	 social	 concerns	 (see	 §	 1.5(e)).	 The
simultaneous	increase	of	administrative	power	and	decrease	in	procedural	formality	sparked	a	reaction
by	 reviewing	 courts,	 led	 by	 the	D.C.	 Circuit,	 that	 intensified	 both	 procedural	 and	 substantive	 judicial
review	of	agency	rulemaking.5

Federal	 courts	 of	 appeals	 became	 convinced	 that	 section	 553(c)’s	 opportunity	 to	 submit	 written
comments	failed	to	provide	adequate	public	participation	in	administrative	rulemaking	proceedings	when
important	and	controversial	issues	of	public	health	and	safety	were	at	stake.6	They	advocated	a	“flexible
interpretation	 of	 the	 APA”	 which	 ensured	 in	 each	 case	 that	 the	 agency’s	 rulemaking	 procedure	 had
fulfilled	its	“primary	objective”	of	developing	the	information	necessary	for	administrators	to	implement
their	enabling	acts	“effectively.”7	This	“flexible	interpretation”	untethered	reviewing	courts	from	“strict
adherence	to	the	explicit	dictates	of	the	APA,”8	thereby	freeing	them	to	draw	on	“basic	considerations	of
fairness	[to]	dictate	procedural	requirements	not	specified	by	Congress.”9

These	courts	were	fundamentally	dissatisfied	with	the	two	procedural	choices	that	the	APA	offered	for
administrative	rulemaking.	They	saw	the	options	of	formal	and	informal	rulemaking	as	presenting	a	false
choice.	 Formal	 rulemaking,	 which	 required	 a	 full	 trial,	 was	 too	 formal.	 Yet	 the	 notice-and-comment
process	 seemed	 too	 informal,	 at	 least	 for	 the	 kind	 of	 major	 regulatory	 initiatives	 that	 increasingly
characterized	administrative	rulemaking	of	the	era.	These	courts	registered	their	dissatisfaction	with	the
APA’s	limited	procedural	menu	by	prodding	agencies	to	adopt	“hybrid”	procedures	lying	between	formal
and	 informal	 rulemaking,	 sharing	 elements	 of	 each.	 In	 their	 most	 aggressive	 form,	 hybrid	 rulemaking
proceedings	forced	agencies	to	augment	the	notice-and-comment	process	by	conducting	an	oral	hearing,
including	a	right	to	cross-examination	if	necessary	to	resolve	“critical	issues.”10
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The	 judicial	 review	 provisions	 of	 the	 Administrative	 Procedure	 Act	 sent	 mixed	 signals	 on	 the
legitimacy	 of	 the	 judicial	 hybrid	 rulemaking	movement.	On	 one	 hand,	 the	APA	 seemed	 to	 rule	 out	 the
practice,	 instructing	 reviewing	 courts	 to	 invalidate	 agency	 action	 for	 failing	 to	 observe	 “procedure
required	 by	 law”	 (APA	 §	 706(2)(D)	 (emphasis	 added)).	 On	 the	 other	 hand,	 the	 APA’s	 provision
describing	the	general	scope	of	judicial	review	provided	that	“reviewing	court[s]	shall	…	hold	unlawful
and	 set	 aside	 agency	 action	…	 found	 to	 be	…	 an	 abuse	 of	 discretion”	 (APA	 §	 706(2)(A)	 (emphasis
added)).	Thus,	even	if	the	decision	to	adopt	rulemaking	procedures	beyond	those	“required	by	law”	was	a
matter	 of	 agency	 discretion,	 as	 the	 traditional	 position	 held,	 a	 reviewing	 court	 still	 might	 claim	APA
authority	to	assess	whether	an	agency	had	abused	its	discretion	in	deciding	not	to	adopt	procedures,	such
as	an	oral	hearing,	that	extended	beyond	the	requirements	of	section	553.11



Chief	Judge	David	Bazelon	of	the	D.C.	Circuit,	concurring	in	Ethyl	Corp.	v.	Environmental	Protection
Agency,12	wrote	the	leading	defense	of	the	judicial	hybrid	rulemaking	movement	that	emerged	during	the
late	1960s	and	early	1970s.	Judge	Bazelon	urged	courts	to	emphasize	procedural	review	over	substantive
review	 when	 assessing	 sophisticated	 administrative	 regulations.	 “[I]n	 cases	 of	 great	 technological
complexity,”	 he	 argued,	 “the	 best	 way	 for	 courts	 to	 guard	 against	 unreasonable	 or	 erroneous
administrative	 decisions	 is	 not	 for	 the	 judges	 themselves	 to	 scrutinize	 the	 technical	 merits	 of	 each
decision.	Rather,	it	is	to	establish	a	decision-making	process	that	assures	a	reasoned	decision	that	can	be
held	up	to	the	scrutiny	of	the	scientific	community	and	the	public.”13

Judge	Bazelon	was	deeply	skeptical	of	the	legitimacy	and	competence	of	courts	engaging	in	meaningful
substantive	 review	 of	 sophisticated	 scientific	 and	 technological	 rulemaking.	 Such	 rules,	 he	 believed,
involved	 legislative-type	 policy	 determinations	 that	 were	 “alien	 to	 [the]	 true	 function”	 of	 courts.
Moreover,	“substantive	review	of	mathematical	and	scientific	evidence	by	technically	illiterate	judges	is
dangerously	 unreliable.”	 Bazelon	 doubted	 as	 well	 the	 objectivity	 of	 judges	 when	 reviewing	 the
substantive	merits	 of	 important	 and	 controversial	 rules.	 He	 cautioned,	 “The	 process	 [of]	making	 a	 de
novo	evaluation	of	the	scientific	evidence	inevitably	invites	judges	of	opposing	views	to	make	plausible-
sounding,	but
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simplistic,	judgments	of	the	relative	weight	to	be	afforded	various	pieces	of	technical	data.”14

Chief	Judge	Bazelon	believed	that	courts	could	“do	more	to	improve	administrative	decision-making
by	 concentrating	 [their]	 efforts	 on	 strengthening	 administrative	 procedures.”	 Judge	 Bazelon’s	 modesty
regarding	substantive	review	of	sophisticated	administrative	rulemaking	dissipated	on	procedural	review.
The	mood	change	came	through	clearly	in	Judge	Bazelon’s	charge	that	courts	“establish	a	decision-making
process”	 for	 agencies	 to	 ensure	proper	 rulemaking.	By	 aggressively	 reviewing	 an	 agency’s	 rulemaking
procedures	rather	than	the	substance	of	the	agency’s	rules,	Bazelon	believed	that	courts	would	encourage
agencies	 to	 adopt	 “a	 framework	 for	 principled	 decision-making”	 that	 ultimately	 would	 “diminish	 the
importance	of	judicial	review	by	enhancing	the	integrity	of	the	administrative	process.”15

§	6.2	Vermont	Yankee	and	the	Demise	of	Judicial	Hybrid	Rulemaking
The	Supreme	Court	confronted	the	judicial	hybrid	rulemaking	movement	in	Vermont	Yankee	Nuclear

Power	Corp.	v.	National	Resources	Defense	Council,16	one	of	the	most	significant	judicial	decisions	in
administrative	 law.	 At	 issue	 in	 Vermont	 Yankee	 was	 a	 proceeding	 conducted	 by	 the	 Atomic	 Energy
Commission	 (now,	 the	 Nuclear	 Regulatory	 Commission)	 to	 promulgate	 a	 “fuel-cycle	 rule.”	 This	 rule
assigned	numerical	values	measuring	 the	environmental	 risk	of	 reprocessing	nuclear	 fuel	and	of	storing
the	nuclear	waste	byproducts	of	reprocessing.	The	Commission	intended	to	use	the	fuel-cycle	rule	when
deciding	 whether	 to	 license	 nuclear	 power	 plants.	 To	 grant	 such	 a	 license,	 the	 Commission	 had	 to
conclude	that	the	anticipated	benefits	of	a	plant	outweighed	its	projected	costs.	The	Commission	would
add	the	values	assigned	by	the	fuel-cycle	rule	to	its	calculation	of	the	projected	costs	of	operating	a	plant.
These	values	would	add	little	to	the	cost	calculation,	however,	because	the	Commission	had	found	in	its
rulemaking	proceeding	that	there	was	“relatively	insignificant”	environmental	risk
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associated	with	reprocessing	nuclear	fuel	and	storing	nuclear	waste	in	connection	with	the	operation	of
nuclear	power	plants.17

The	 fuel-cycle	 rule	was	precisely	 the	 type	of	 significant,	 sophisticated,	 and	controversial	 regulation
that	had	led	the	D.C.	Circuit	and	other	courts	to	require	hybrid	rulemaking	procedures.	And	indeed,	the
Commission	 on	 its	 own	 had	 conducted	 an	 oral	 hearing	 during	 the	 fuel-cycle	 rulemaking	 proceeding	 to
supplement	the	notice-and-comment	process	required	by	section	553	of	the	Administrative	Procedure	Act.
The	Commission’s	hearing	had	been	legislative	rather	 than	judicial	 in	nature,	however.	Members	of	 the
Commission	 had	 questioned	 witnesses	 about	 their	 testimony,	 but	 interested	 parties	 could	 not	 cross-
examine	the	witnesses.

Even	 though	 the	 Commission	 had	 more	 than	 complied	 with	 the	 requirements	 of	 section	 553,	 an
environmental	 group	 challenged	 the	 procedural	 sufficiency	 of	 the	 proceeding.	 The	 group’s	 central
complaint	was	that	the	hearing	had	not	offered	it	sufficient	opportunity	to	challenge	a	key	staff	report	on
which	the	Commission	had	based	the	low	environmental	risk	assessment	reflected	in	the	fuel-cycle	rule.
The	environmental	group	sought	discovery	of	the	information	that	went	into	preparation	of	the	staff	report,
as	well	as	an	opportunity	to	cross-examine	the	author	of	the	report.

The	 environmental	 group	 tapped	 into	 the	 hybrid	 rulemaking	 precedent	 by	 claiming	 that	 the
Commission’s	 refusal	 to	 allow	 discovery	 or	 cross-examination	 in	 connection	with	 the	 staff	 report	 had
denied	the	group	“a	meaningful	opportunity	to	participate”	in	the	fuel-cycle	rulemaking	proceeding.	The
D.C.	Circuit,	with	none	other	than	Chief	Judge	David	Bazelon	writing	for	the	majority,	had	agreed	that	the
Commission’s	rulemaking	procedure	had	not	been	“sufficient	to	ventilate	the	issues,”	and	accordingly,	the
court	 of	 appeals	 had	 invalidated	 the	 fuel-cycle	 rule.	 The	 court’s	 review	 of	 the	 rulemaking	 record	 had
convinced	it	that	the	Commission	had	not	fostered	“a	real	give	and	take	…	on	the	key	issues.”	The	court
of	 appeals	 had	 stopped	 short	 of	 ordering	 the	 Commission	 to	 allow	 discovery	 or	 cross-examination
concerning	 the	 staff	 report	 as	 demanded	 by	 the	 environmental	 group,	 however.	Noting	 that	 there	were
“[m]any	procedural	devices	 for	creating	a	genuine	dialogue	on	 these	 issues,”	 the	court	had	declined	 to
“intrude	on	the	agency’s	province	by	dictating	to	it	which,	if	any,	of	these	devices	it	must	adopt	to	flesh
out	the	record.”	The	D.C.	Circuit	nevertheless	had	been	firm	in	its	conclusion	that	“[w]hatever	techniques
the	Commission	adopts,	before	it	promulgates	a	rule	limiting	further
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consideration	 of	 waste	 disposal	 and	 reprocessing	 issues,	 it	 must	 in	 one	 way	 or	 another	 generate	 a
record	in	which	the	factual	issues	are	fully	developed.”18

In	Vermont	Yankee,	the	Supreme	Court	unanimously	reversed	the	D.C.	Circuit’s	ruling,	seizing	on	the
occasion	 to	 instruct	 lower	courts	 to	abandon	 the	 judicial	hybrid	 rulemaking	project	of	“engrafting	 their
own	notions	of	proper	procedures	upon	agencies.”	The	Court	in	Vermont	Yankee	settled	that	section	553
of	the	Administrative	Procedure	Act	“established	the	maximum	procedural	requirements	which	Congress
was	willing	to	have	the	courts	impose	upon	agencies	in	conducting	rulemaking	procedures.	Agencies	are
free	 to	 grant	 additional	 procedural	 rights	 in	 the	 exercise	 of	 their	 discretion,	 but	 reviewing	 courts	 are
generally	not	free	to	impose	them	if	the	agencies	have	not	chosen	to	grant	them.”19

The	 justices	 in	 Vermont	 Yankee	 left	 open	 the	 possibility	 that	 in	 “extremely	 rare”	 circumstances	 a
reviewing	 court	 might	 be	 justified	 “in	 overturning	 agency	 action	 because	 of	 a	 failure	 to	 employ
procedures	 beyond	 those	 required	 by	 the	 [APA].”	 The	 Court	 mentioned	 two	 possibilities.	 The	 first



involved	instances	when	procedural	due	process	applies.	Although	courts	resist	such	a	conclusion,	it	 is
possible	for	an	agency’s	action	to	be	categorized	as	rulemaking	under	the	APA,	thus	triggering	the	notice-
and-comment	 process	 of	 section	 553,	 and	 as	 adjudication	 under	 due	 process,	 thus	 triggering	 the
requirement	of	an	oral	hearing	 (see	§§	3.1,	4.2).	 In	such	an	 instance,	 the	agency	would	be	obligated	 to
satisfy	the	due	process	hearing	requirement	because	the	Constitution	trumps	federal	statutes.	The	second
possibility	 the	 Court	 identified	 involved	 an	 agency’s	 “totally	 unjustified	 departure	 from	 well-settled
agency	 procedures	 of	 long	 standing.”	 In	 such	 a	 circumstance,	 the	 reviewing	 court	would	 not	 order	 an
agency	 to	 provide	 additional	 procedures	 that	 the	 court	 had	 deemed	 appropriate,	 but	 rather	 it	 simply
would	 direct	 administrators	 to	 follow	 the	 procedures	 that	 the	 agency	 itself	 had	 prescribed	 for	 such
proceedings.20

The	Court	in	Vermont	Yankee	rejected	Chief	Judge	Bazelon’s	sharp	preference	for	procedural	review
over	 substantive	 review	of	 agency	 rulemaking.	 Judge	Bazelon	had	 argued	 that	while	 judges	 lacked	 the
competence	and	legitimacy	to	closely	examine	the
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substance	of	 regulatory	decisions	 that	Congress	had	entrusted	 to	an	agency,	 reviewing	courts	could	and
should	ensure	that	an	agency’s	rulemaking	procedure	delivered	the	best	regulation	possible.	The	justices
countered	that	that	the	agencies,	rather	than	the	courts,	possessed	“discretion”	(within	statutory	limits)	to
select	 the	 procedures	 that	 administrators	 believed	 best	 for	 making	 the	 “substantive	 judgments”	 that
Congress	had	entrusted	to	them.	The	specialization	and	expertise	of	agencies	not	only	made	them	better
policymaking	 institutions	 than	 the	 courts,	 as	 Judge	Bazelon	had	conceded.	These	 attributes	 also	placed
agencies	“in	a	better	position	than	federal	courts	or	Congress	itself	to	design	procedural	rules	adapted	to
the	peculiarities	of	the	industry	and	the	tasks	of	the	agency	involved.”21

The	Court	in	Vermont	Yankee	identified	several	“compelling	reasons”	for	interpreting	section	553	as
imposing	the	maximum	rather	than	the	minimum	procedures	that	reviewing	courts,	absent	other	statutory
requirements,	may	order	agencies	to	follow	in	informal	rulemaking	proceedings.	First,	limiting	courts	to
enforcing	the	notice-and-comment	provisions	of	section	553	(as	well	as	the	requirements	of	other	statutes)
makes	 the	procedural	 requirements	 for	 rulemaking	predictable.	Next,	hybrid	 rulemaking	 review	pushed
agencies	 to	 judicialize	 their	 rulemaking	 proceedings	 as	 a	 hedge	 against	 judicial	 reversal.	 This
judicialization	 ran	 counter	 to	 the	 legislative	 model	 that	 Congress	 had	 adopted	 in	 section	 553	 for
administrative	rulemaking.	And	finally,	hybrid	rulemaking	review	ignored	the	defining	difference	between
informal	and	formal	proceedings	under	the	APA.	As	the	justices	saw	it,	the	premise	of	hybrid	rulemaking
was	that	“additional	procedures	will	automatically	result	in	a	more	adequate	record	because	it	will	give
interested	parties	more	of	an	opportunity	to	participate	in	and	contribute	to	the	proceedings.”	But	unlike
administrative	 decisions	 in	 formal	 proceedings,	 an	 agency’s	 final	 rule	 need	 not	 be	 based	 solely	 on	 a
“record”	created	by	participants	in	an	informal	rulemaking	proceeding.	An	agency	in	informal	rulemaking
is	free	to	gather	useful	information	outside	that	“record.”	The	adequacy	of	the	factual	support	for	a	final
rule	therefore	“is	not	correlated	directly	to	the	type	of	procedural	devices	employed.”22

The	Supreme	Court’s	decisive	rejection	of	hybrid	rulemaking	review	in	Vermont	Yankee	reaffirmed	the
traditional	model	of	administrative	law	(see	§	1.4).	The	traditional	model	makes	it	the	responsibility	of
Congress	 to	 establish	 the	 legal	 requirements	 for	 administrative	 action,	 either	 in	 a	 generally	 applicable
statute	such
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as	 the	APA	or	 in	a	particular	agency’s	enabling	act.23	The	agency	has	 the	responsibility	of	determining
how	best	 to	 fulfill	 its	 regulatory	 responsibilities	within	 the	 legal	 boundaries	marked	by	Congress.	The
court’s	role	is	to	review	administrative	actions	to	ensure	they	remain	within	those	boundaries.	Vermont
Yankee	 reminded	 reviewing	 courts	 not	 to	 trespass	 on	 the	 agency’s	 domain	 of	 deciding	 how	 best	 to
implement	an	enabling	act.

In	 the	 end,	 though,	 the	 Court	 in	 Vermont	 Yankee	 did	 not	 uphold	 the	 fuel-cycle	 rule.	 The	 justices
recognized	 that	 the	 central	 concern	 of	 the	 court	 of	 appeals	 had	 been	 the	 failure	 of	 the	Commission	 to
“generate	a	record	in	which	the	factual	issues	[concerning	the	rule	were]	fully	developed.”24	Indeed,	an
influential	 commentary	 on	 judicial	 hybrid	 rulemaking	 at	 the	 time	 concluded	 that	 hybrid	 rulemaking
decisions	generally	were	a	 response	 to	doubts	 that	 the	agency	had	adequately	explained	 its	 substantive
decisions	in	significant	rulemaking	proceedings.25	With	a	final	jab	at	Judge	Bazelon,	the	Supreme	Court
remanded	the	case	to	the	D.C.	Circuit	to	undertake	a	substantive	rather	than	a	procedural	review	of	the
fuel-cycle	 rule.	 The	 justices	 instructed	 the	 court	 of	 appeals	 to	 determine	 whether	 the	 “administrative
record”	gathered	by	 the	Commission	adequately	supported	 its	conclusion	 that	 reprocessing	nuclear	 fuel
and	 storing	 nuclear	 waste	 in	 connection	 with	 the	 operation	 of	 a	 nuclear	 power	 plant	 posed	 only	 an
insignificant	risk	to	the	environment.	On	remand,	the	justices	emphasized,	the	court	of	appeals	must	limit
itself	to	that	substantive	assessment,	“and	not	stray	beyond	the	judicial	province	to	explore	the	procedural
format	 or	 to	 impose	 upon	 the	 agency	 its	 own	 notion	 of	which	 procedures	 are	 ‘best’	 or	most	 likely	 to
further	some	vague,	undefined	public	good.”26
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§	6.3					Informal	Rulemaking	After	Vermont	Yankee
The	 Supreme	 Court	 cast	 its	 decision	 in	 Vermont	 Yankee	 as	 affirming	 “the	 very	 basic	 tenet	 of

administrative	law	that	agencies	should	be	free	to	fashion	their	own	rules	of	procedure.”27	And	of	course,
after	Vermont	 Yankee,	 courts	 of	 appeals	 abandoned	 the	 hybrid	 rulemaking	 precedent	 that	 had	 ordered
agencies	 to	adopt	decision-making	procedures,	 like	oral	hearings,	 that	had	pushed	agencies	outside	 the
notice-and-comment	 framework	 created	 by	 section	 553	 of	 the	 Administrative	 Procedure	 Act.28	 But
Vermont	Yankee	has	not	deterred	lower	courts	from	deriving	a	series	of	specific	procedural	requirements
for	 informal	 rulemaking	 from	 the	 general	 provisions	 of	 section	 553.	 Although	 these	 decisions	 are	 in
tension	with	Vermont	Yankee’s	“basic	tenet”	that	agencies	rather	than	reviewing	courts	should	add	to	the
requirements	 of	 section	 553,	 the	 Supreme	Court	 has	 neither	 embraced	 nor	 repudiated	 these	 decisions.
This	 section	 reviews	 the	 case	 law	 interpreting	 and	 applying	 the	 provisions	 of	 section	 553	 governing
informal	rulemaking.

(a)				Notice	of	Proposed	Rulemaking
The	first	step	of	the	rulemaking	process	is	for	agencies	to	provide	a	“[g]eneral	notice	of	proposed	rule

making”	 (“NPRM”)	 (APA	 §	 553(b)).	 The	 typical	method	 by	which	 agencies	 notify	 the	 public	 of	 their
rulemaking	intention	is	by	publishing	an	NPRM	in	the	Federal	Register.	The	Federal	Register	is	a	daily
publication	of	the	U.S.	government	(available	online	as	well	as	in	hard	copy)	that	serves	as	the	official
registry	of	administrative	actions	 that	affect	 the	public.	Section	553(b)	of	 the	Administrative	Procedure
Act	 also	 allows	 agencies	 to	 satisfy	 the	 notice	 requirement	 by	 (1)	 naming	 the	 persons	 subject	 to	 the



rulemaking	in	the	notice	and	by	personally	serving	the	notice	on	those	persons,	or	(2)	otherwise	providing
“actual	notice	…	in	accordance	with	law.”	These	alternative	methods	of	providing	notice	of	a	proposed
rulemaking	are	seldom	used,	but	they	have	the	important,	incidental	effect	of	allowing
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agencies	 to	 cure	 an	 inadequate	 NPRM	 by	 providing	 actual	 notice	 to	 interested	 members	 of	 the
public.29

Reviewing	courts	interpret	and	apply	the	notice	requirement	of	section	553(b)	in	light	of	the	functions
that	 a	 notice	 of	 proposed	 rulemaking	 is	 supposed	 to	 serve	 in	 the	 rulemaking	 process.30	 Judges	 often
emphasize	 several	 such	 functions.	 First,	 an	 NPRM	 helps	 to	 improve	 the	 quality	 of	 administrative
rulemaking	by	exposing	agency	proposals	to	“diverse	public	comment.”31	The	hope	here	is	that	subjecting
the	 findings	 and	 assumptions	 of	 administrative	 officials	 to	 “public	 scrutiny”	will	 foster	 “rational”	 and
“informed”	rulemaking.32	Second,	requiring	public	notice	of	an	agency’s	rulemaking	proposal	furthers	the
values	 of	 fairness	 and	 democratic	 participation	 by	 providing	 interested	 members	 of	 the	 public	 an
opportunity	to	shape	the	formulation	of	rules	that	govern	their	conduct.33	And	third,	an	NPRM	facilitates
effective	 judicial	 review	 by	 inviting	 proponents	 and	 opponents	 of	 the	 agency’s	 rulemaking	 to	 submit
evidence	supporting	their	positions	for	the	administrative	record.34

Section	553(b)(3)	of	the	APA	requires	that	an	agency’s	notice	of	proposed	rulemaking	include	“either
[1]	 the	 terms	 or	 [2]	 substance	 of	 the	 proposed	 rule	 or	 [3]	 a	 description	 of	 the	 subjects	 and	 issues
involved”	 in	 the	 rulemaking	proceeding.35	An	NPRM	usually	 is	 divided	 into	 two	parts.	 First	 comes	 a
“preamble,”	which	describes	the	legal	and	factual	basis,	as	well	as	the	policy	purpose,	of	the	rulemaking
proposal.	It	is	common	as	well	for	the	preamble	to	flag
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issues	 of	 special	 interest	 to	 the	 agency	 for	 commenters	 to	 discuss.	 The	 text	 of	 the	 agency’s	 proposed
rule	typically	follows	the	preamble.

Following	 enactment	 of	 the	Administrative	 Procedure	Act,	 the	Attorney	General’s	Manual	 advised
agencies	that	their	notices	of	proposed	rulemaking	“should	be	sufficiently	informative	to	assure	interested
persons	 an	 opportunity	 to	 participate	 intelligently	 in	 the	 rule	 making	 process.”36	 This	 statement	 has
provided	 the	 guiding	 principle	 for	 reviewing	 courts	 when	 enforcing	 the	 public	 notice	 requirement	 of
section	553(b).37	To	comply	with	this	principle,	an	NPRM	need	not	specify	each	and	every	provision	that
winds	up	in	the	agency’s	final	rule.38	Drawing	on	the	legislative	history	of	the	Administrative	Procedure
Act,39	 reviewing	 courts	 require	 more	 generally	 that	 an	 agency’s	 rulemaking	 notice	 “fairly	 apprise
interested	persons	of	the	subjects	and	issues”	at	stake	in	the	rulemaking	proceeding.40	In	order	to	satisfy
this	bottom-line	 requirement,	 the	NPRM	must	provide	enough	“factual	detail	 and	 rationale”	concerning
the	 rulemaking	proposal	 to	 enable	 interested	members	 of	 the	 public	 “to	 comment	meaningfully”	 on	 the
relevant	issues.41

Agency	notices	of	 proposed	 rulemaking	 should	be	 “clear	 and	 to	 the	point.”42	Reviewing	 courts	 are
watchful	for	agencies	playing	“a	bureaucratic	game	of	hide	and	seek”	with	the	information	that	interested
persons	 need	 to	 participate	 meaningfully	 in	 a	 rulemaking	 proceeding.43	 For	 example,	 in	 MCI
Telecommunications	Corp.	v.	Federal	Communications	Commission,44	the	D.C.	Circuit	held	an	agency’s



notice	to	be	inadequate	because	officials	raised	the
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relevant	issue	in	a	footnote	appended	to	text	discussing	a	different	issue	in	the	“background”	section	of
the	 NPRM.45	 And	 in	 Small	 Refiner	 Lead	 Phase-Down	 Task	 Force	 v.	 Environmental	 Protection
Agency,46	 the	court	of	appeals	 ruled	 that	an	NPRM	raising	 the	prospect	of	“unspecified	changes	 in	 the
definition	of	small	refinery”	was	“too	general”	to	support	a	final	rule	redefining	“small	refineries.”	The
agency,	held	the	court,	fell	short	of	 the	notice	requirement	of	section	553(b)	by	failing	to	describe	with
“reasonable	 specificity”	 “the	 range	 of	 alternatives”	 the	 agency	 was	 considering	 to	 the	 existing
definition.47

Discussion	of	a	subject	or	issue	in	the	public	comments	provides	evidence	that	an	NPRM	adequately
communicated	the	relevance	of	that	subject	or	issue	in	the	rulemaking	proceeding,48	but	such	a	discussion
in	 the	 comments	 by	 itself	 cannot	 cure	 inadequate	 notice.49	 Because	 section	 553(b)	 requires	 that	 the
agency	 notify	 the	 public	 of	 its	 rulemaking	 intentions,	 reviewing	 courts	 focus	 on	 the	 agencies’	 public
communications	 when	 determining	 the	 adequacy	 of	 a	 notice	 of	 proposed	 rulemaking.50	 Interested
members	of	the	public	are	not	obligated	to	mine	the	public	comments	in	order	to	discover	the	subjects	and
issues	at	play	in	a	rulemaking	proceeding.51

The	Logical	Outgrowth	Rule.	Perhaps	the	most	vexing	problem	arising	under	the	notice	requirement
of	 section	 553(b)	 is	 determining	 when	 an	 agency’s	 modification	 of	 a	 proposed	 rule	 requires	 another
notice	of	proposed	rulemaking	inviting	additional	public	comment	on	the	change.	Reviewing	courts	begin
with	the
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premise	 that	agencies	must	 remain	free	 to	make	some	changes	 to	a	proposed	rule	without	having	 to	 re-
start	the	notice-and-comment	process.52	Some	difference	between	the	proposed	and	final	rules	is	a	natural
and	desirable	product	of	public	participation	 in	 rulemaking	proceedings.53	They	are	a	healthy	sign	 that
administrators	 considered	 the	public	 comments.54	 Indeed,	 a	 final	 agency	 rule	 is	 subject	 to	 reversal	 on
substantive	grounds	if	it	clings	to	the	language	of	a	proposed	rule	that	has	been	discredited	by	the	public
comments	(see	§	8.8(b)).55	But	if	the	gap	between	an	agency’s	proposal	and	its	final	rule	is	too	wide,	a
second	round	of	comments	addressing	 the	agency’s	change	of	position	 is	necessary	 to	permit	 interested
members	of	the	public	to	weigh	in	on	regulatory	provisions	they	otherwise	would	not	have	known	were
under	consideration.56

In	determining	when	an	agency’s	shift	between	its	proposed	and	final	rules	necessitates	publication	of
another	 NPRM,	 reviewing	 courts	 generally	 ask	 whether	 the	 final	 rule	 is	 a	 “logical	 outgrowth”	 of	 the
rulemaking	proposal.57	The	modifier	 “logical”	 is	misleading,	however.	Reviewing	courts	do	not	 apply
formal	 rules	of	 logic	when	analyzing	whether	an	NPRM	has	adequately	noticed	a	 final	 rule	 that	differs
from	 the	 original	 proposal.	 Rather,	 the	 logical	 outgrowth	 rule	 is	 better	 understood	 as	 a	 specific
application	 of	 section	 553(b)’s	 general	 requirement	 that	 the	 agency	 provide	 interested	 persons	 “a
reasonable	 opportunity	 to	 participate	 in	 the	 rulemaking	 process”58	 by	 “fairly	 appris[ing	 them]	 of	 the
subjects	and	issues”	at	stake	in	the	proceeding.59	New	provisions	of	a	final
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rule	 are	 a	 logical	 outgrowth	 of	 an	 agency’s	 proposal	 if,	 but	 only	 if,	 the	 change	 was	 “reasonably
foreseeable.”60	Reviewing	courts	expect	interested	parties	to	anticipate	final	rule	provisions	that	are	“in
character	with	the	original	scheme.”61	But	when	an	agency	“materially	alters	 the	issues	involved	in	the
rulemaking”	 or	 otherwise	 substantially	 departs	 from	 its	 rulemaking	 proposal,	 section	 553(b)	 requires
officials	to	re-notice	the	rule.62

Assume,	for	example,	that	an	agency	proposed	a	rule	prescribing	several	specific	safety	standards	for
automobiles.	An	automobile	manufacturer	decided	not	to	comment	on	the	proposed	rule	because	its	cars
complied	with	the	agency’s	proposed	standards.	The	final	rule,	however,	adopted	stricter	standards	than
the	original	proposal.	The	manufacturer	could	not	successfully	challenge	the	sufficiency	of	 the	agency’s
NPRM	because	the	final	rule	(stricter	safety	standards)	was	a	“logical	outgrowth”	of	the	proposed	rule
(lesser	 safety	 standards).63	 The	 agency	 had	 made	 it	 clear	 that	 the	 subject	 of	 its	 rulemaking	 was
automobile	 safety,	 and	 the	manufacturer	 should	 have	 anticipated	 that	 the	 stringency	 of	 those	 standards
would	be	at	issue.	If	the	manufacturer	objected	to	stricter	standards	than	those	proposed,	it	should	have
filed	comments	seeking	to	persuade	the	agency	not	to	tighten	the	standards.64
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Now	assume	that	 the	agency,	 in	response	 to	one	of	 the	public	comments	submitted	 in	 the	rulemaking
proceeding	on	 the	proposed	 safety	 standards,	 adopted	a	 final	 rule	 creating	a	new	mileage	 standard	 for
automobiles.	In	this	case,	a	reviewing	court	would	invalidate	the	mileage	standard	because	it	was	not	a
“logical	 outgrowth”	 of	 the	 NPRM	 proposing	 new	 safety	 standards.	 Automobile	 manufacturers	 had	 no
reason	to	anticipate	that	the	agency	would	issue	new	mileage	standards.65	The	fact	that	the	mileage	rule
was	 in	 response	 to	 a	 comment	 did	 not	 relieve	 the	 agency	 of	 its	 obligation	 to	 notify	 the	 public	 of	 the
proposed	mileage	rule.66	In	this	illustration,	if	 the	agency	wishes	to	adopt	a	mileage	standard,	it	would
have	to	issue	a	new	notice	of	proposed	rulemaking	raising	that	issue.67

The	two	hypotheticals	pose	straightforward	applications	of	the	logical	outgrowth	rule.	Many	contested
cases	 require	 a	more	 difficult	 determination	 of	 whether	 an	 agency’s	modifications	 to	 a	 proposed	 rule
necessitate	a	new	round	of	public	comment.	In	approaching	these	closer	cases,	reviewing	courts	engage	in
a	fact-specific	analysis	evaluating	not	only	the	textual	differences	between	the	proposed	and	final	rules,
but	also	 the	 totality	of	 the	agency’s	public	communications	concerning	 the	scope	of	 its	 rulemaking.	For
example,	in	South	Terminal	Corp.	v.	Environmental	Protection	Agency,68	 the	First	Circuit	upheld	rules
that,	the	court	acknowledged,	marked	a	“substantial”	change	from	the	agency’s	original	proposal.	EPA	had
proposed	to	reduce	pollution	from	motor	vehicles	in	the	Boston	area	by	adopting	several	specific	motor-
vehicle	pollution-control	measures,	including	parking	surcharges
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and	 travel	 restrictions	 on	 a	 highway	 ringing	 the	 city.	 The	 agency	 eliminated	 those	 measures	 from	 the
final	rule	after	commenters	had	assailed	them.	EPA,	however,	substituted	other	motor-vehicle	pollution-
control	 measures	 in	 the	 final	 rule	 that	 it	 had	 not	 previously	 proposed,	 such	 as	 reducing	 parking
availability	and	requiring	more	frequent	automobile	inspections.

The	 court	 of	 appeals	 upheld	 the	 new	measures	 as	 a	 logical	 outgrowth	 of	 the	 rulemaking	 proposal



because	they	were	“in	character	with	the	original	scheme.”	It	was	important	to	the	court	as	well	that	EPA
had	stated	in	the	notice	of	proposed	rulemaking	that	officials	would	be	influenced	by	public	opposition	to
its	proposals	and	that	they	would	“consider	all	reasonable	alternatives”	for	reducing	automobile	pollution
in	 the	Boston	area.	 In	 addition,	 as	part	of	 the	 rulemaking	proceeding,	 the	agency	had	held	a	hearing	at
which	 a	 number	 of	 alternative	motor-vehicle	 pollution-control	 strategies	were	 vetted.	 For	 all	 of	 these
reasons,	 the	court	concluded,	 interested	members	of	 the	public	should	have	anticipated	 that	EPA	would
consider	adopting	alternative	pollution-control	measures	for	the	proposed	controls	that	had	drawn	strong
public	opposition.69

In	Chocolate	Manufacturers	Association	 v.	 Block,70	 the	 Fourth	Circuit	 concluded	 that	 a	 regulatory
shift	 by	 the	 Department	 of	 Agriculture	 similar	 to	 that	 of	 EPA	 in	 South	 Terminal	 failed	 the	 logical
outgrowth	test.	The	regulations	of	the	Agriculture	Department	permitted	the	substitution	of	flavored	milk
for	 fluid	 whole	 milk	 in	 a	 federal	 food	 program.	 After	 Congress	 amended	 the	 enabling	 act	 instructing
USDA	to	ensure	that	the	substituted	foods	it	allowed	in	the	program	had	nutritional	value,	the	Department
initiated	 a	 rulemaking	 proceeding.	 The	 rulemaking	 proposal	 maintained	 the	 USDA’s	 long-standing
position	 allowing	 flavored	milk	 as	 a	 substitute	 for	whole	milk.	But	 the	NPRM,	 like	EPA’s	 rulemaking
notice	in	South	Terminal,	invited	the	public	“to	make	recommendations	for	alternatives	not	considered	in
the	proposed	regulations.”	Of	the	1,000	or	so	comments	USDA	received,	78	recommended	that	the	agency
delete	flavored	milk	from	the	list	of	approved	foods.	The	agency’s	final	rule	adopted	that	position,
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prohibiting	for	the	first	time	the	use	of	flavored	milk	in	the	food	program.
Although	 the	court	of	appeals	acknowledged	 that	generally	an	agency’s	“approval	of	a	practice	 in	a

proposed	rule	may	properly	alert	interested	parties	that	the	practice	may	be	disapproved	in	the	final	rule
in	 the	event	of	adverse	comments,”	 it	nevertheless	 ruled,	at	 least	 in	“the	 specific	circumstances	of	 this
case,”	 that	 the	 provision	 prohibiting	 flavored	 milk	 as	 a	 substitute	 for	 whole	 milk	 was	 not	 a	 logical
outgrowth	of	the	agency’s	proposal.	The	Fourth	Circuit	in	Chocolate	Manufacturers,	like	the	First	Circuit
in	South	Terminal,	 scoured	 the	 rulemaking	 record	 in	 reaching	 this	 conclusion.	 It	 was	 important	 to	 the
court	of	appeals	 in	Chocolate	Manufacturers	 that	USDA	had	permitted	 the	use	of	 flavored	milk	 in	 the
program	since	its	inception.	And	although	USDA	had	compiled	extensive	research	on	the	nutritional	value
of	substituted	 foods	before	 issuing	 its	proposal,	 the	Department	never	 suggested	deleting	 flavored	milk
from	its	list	of	approved	foods.	Moreover,	the	NPRM	explicitly	endorsed	flavored	milk	as	an	appropriate
substitute	 for	 whole	 milk.	 “The	 total	 effect	 of	 the	 history	 of	 the	 use	 of	 flavored	 milk,	 the	 preamble
discussion,	and	the	proposed	rule,”	the	court	found,	“could	have	led	interested	persons	only	to	conclude
that	a	change	in	flavored	milk	would	not	be	considered.”	Because	USDA	had	provided	no	public	notice
that	 it	might	 delete	 flavored	milk	 from	 its	 list	 of	 approved	 foods,	 it	 could	 not	 take	 that	 action	without
providing	interested	members	of	the	public	an	opportunity	to	comment.71

Although	the	outcomes	in	South	Terminal	and	in	Chocolate	Manufacturers	differ,	the	analyses	of	the
courts	of	 appeals	 in	 the	 two	decisions	 are	 consistent.	Both	 courts	 engaged	 in	 a	highly	 contextual,	 fact-
intensive	 investigation	of	whether	 the	 agency	had	 adequately	notified	 interested	members	of	 the	public
that	the	final	provisions	of	the	rule	were	in	play	during	the	rulemaking	proceeding.72
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Disclosure	of	Relevant	Studies,	Reports,	and	Factual	 Information.	Reviewing	courts	 require	 that
agencies	disclose	and	make	“readily	available”	to	the	public	the	important	studies,	data	and	information
on	which	they	rely	when	formulating	their	rulemaking	proposals.73	Courts	have	justified	the	extension	of
the	public	notice	 requirement	of	 section	553(b)	 to	 include	disclosure	of	 the	 factual	material	underlying
rulemaking	proposals	as	an	essential	step	in	realizing	the	APA’s	purpose	of	“fairly	appris[ing]	interested
persons	of	the	subjects	and	issues	before	the	Agency”	in	a	rulemaking	proceeding.74	Without	disclosure	of
the	studies	and	data	underlying	a	proposed	rule,	interested	members	of	the	public	would	be	left	with	“an
[in]accurate	picture	of	the	[agency’s]	reasoning.”75	Commenters	also	would	be	denied	the	opportunity	to
engage	in	“the	stuff	of	scientific	debate,”	such	as	critiquing	the	agency’s	methodology	or	challenging	the
inferences	administrators	drew	from	the	data.76	For	these	reasons,	reviewing	courts	have	determined,	in
the	 D.C.	 Circuit’s	 frequently	 quoted	 language,	 “It	 is	 not	 consonant	 with	 the	 purpose	 of	 a	 rule-making
proceeding	 to	 promulgate	 rules	 on	 the	 basis	 of	…	data	 that,	 [in]	 critical	 degree,	 is	 known	 only	 to	 the
agency.”77

An	 agency’s	 disclosure	 of	 the	 key	 data,	methodology,	 and	 studies	 on	which	 it	 relied	 in	 preparing	 a
rulemaking	proposal	must	be	“in	a	form	that	allows	for	meaningful	comment.”78	In	Engine	Manufacturers
Association	v.	Environmental	Protection	Agency,79	 the	D.C.	Circuit	 invalidated	a	 rule	charging	engine
manufacturers	 the	 cost	 of	 testing	 motor	 vehicles	 and	 engines	 for	 compliance	 with	 federal	 emission
standards.	EPA	had	disclosed	a	30-page	cost	analysis	that	agency	personnel	had	prepared	for	internal	use
in
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developing	 the	 fee	 schedule	 included	 in	 the	 proposed	 rule.	 But	 the	 court	 of	 appeals	 found	 the	 cost
analysis	 to	 be	 unintelligible	 to	 anyone	 outside	 the	 agency.	 The	 court	 thus	 directed	 EPA	 to	 provide	 “a
reasonable	explanation”	of	the	cost	analysis	permitting	interested	members	of	the	public	to	understand	the
agency’s	decision-making	sufficiently	to	offer	meaningful	comment	on	the	proposal	fee	schedule.80

The	 judicial	 gloss	 on	 the	 notice	 requirement	 of	 section	 553(b)	 to	 include	 public	 disclosure	 of	 the
information	 and	 studies	 underlying	 agency	 rulemaking	 proposals	 is	 in	 obvious	 tension	 with	 Vermont
Yankee,81	 and	 indeed,	 the	 Supreme	 Court	 may	 not	 be	 aligned	 with	 this	 innovation.	 In	 Federal
Communications	Commission	v.	WNCN	Listeners	Guild,82	which	the	Court	decided	several	years	after
Vermont	Yankee,	the	justices	upheld	a	rule	even	though	the	agency	had	failed	to	disclose	a	relevant	staff
study.	Conceding	the	possibility	that	 the	agency’s	failure	to	disclose	the	study	constituted	“a	procedural
lapse,”	 the	 Court,	 without	 explanation,	 concluded	 that	 the	 failure	 was	 not	 “a	 sufficient	 ground	 for
reopening	 the	 [rulemaking]	 proceedings.”83	 Despite	 the	 Supreme	 Court’s	 cold	 shoulder	 in	 WNCN
Listeners	Guild,	lower	courts	have	continued	to	require	agencies	to	disclose	the	information	underlying
their	rulemaking	proposals	as	an	aid	to	public	comment.84

Reviewing	courts	appear	less	certain	about	requiring	agencies	to	disclose	for	public	comment	relevant
information	 they	 acquire	 after	 publication	 of	 the	 notice	 of	 proposed	 rulemaking.	 In	Portland	 Cement
Association	v.	Ruckelshaus,85	decided	five	years	before

256

Vermont	 Yankee	 and	 during	 the	 heyday	 of	 judicial	 hybrid	 rulemaking,	 the	 D.C.	 Circuit	 suggested	 that



agencies	were	under	a	continual	obligation	throughout	a	rulemaking	proceeding	to	disclose	“information
that	 is	material	 to	the	subject	at	hand	…	as	it	becomes	available.”	Such	a	requirement	would	serve	the
salutary	goal	of	testing	all	of	the	factual	material	upon	which	agencies	rely	when	drafting	a	final	rule.	But
imposing	a	continual	duty	on	administrators	to	disclose	relevant	facts	that	come	to	their	attention	during	a
rulemaking	proceeding	might	trigger	a	perpetual	cycling	of	notice-and-comment	periods	that	would	make
informal	rulemaking	virtually	impossible.86

More	recently,	the	D.C.	Circuit	outlined	a	nuanced	approach	to	the	agency’s	duty	to	disclose	relevant
information	 it	 learns	 during	 a	 rulemaking	 proceeding.	 In	 Building	 Industry	 Association	 of	 Superior
California	v.	Norton,87	the	court	of	appeals	upheld	a	rule	that	had	“relie[d]	heavily”	on	an	outside	study
that	was	released	after	the	agency	published	its	notice	of	proposed	rulemaking.	The	agency	had	received
the	study	during	the	comment	period,	but	it	did	not	make	the	study	available	for	public	comment.	The	court
of	appeals,	noting	the	perpetual	cycling	concern,	held	that	the	agency’s	failure	to	disclose	the	study	did	not
violate	the	APA.	It	was	important	to	the	court,	however,	that	the	study,	“while	the	best	available,”	simply
supported	the	agency’s	findings	and	decisions	included	in	the	NPRM.	The	D.C.	Circuit	suggested	that	if
the	 new	 study	 had	 “reject[ed]	 or	modif[ied]”	 the	 agency’s	 initial	 position	 as	 described	 in	 the	NPRM,
“additional	comment”	on	the	study	may	have	been	“necessary.”88

(b)				Public	Participation	and	Agency	Consideration
The	Public’s	Right	to	Comment.	Section	553(c)	of	 the	Administrative	Procedure	Act	 requires	 that

agencies	“give	interested	persons	an	opportunity	to	participate	in	the	rule	making	through	submission	of
written	data,	views,	or	arguments	with	or	without	opportunity	for	oral	presentation.”	The	Supreme	Court
in
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Vermont	 Yankee	 established	 that	 section	 553(c)	 imposes	 a	 baseline	 requirement	 on	 agencies	 only	 to
provide	the	public	an	opportunity	to	submit	written	comments	on	rulemaking	proposals.	Congress	(in	an
enabling	 act)	 or	 agencies	 (in	 their	 discretion)	may	provide	 for	 some	 form	of	 oral	 hearing	 as	well,	 but
reviewing	courts	cannot	require	public	participation	in	rulemaking	proceedings	beyond	the	opportunity	to
submit	written	comments	on	rulemaking	proposals	(see	§	6.2).

The	D.C.	Circuit	 has	 described	 the	 public’s	 right	 to	 comment	 on	 agency	 rulemaking	 proposals	 as	 a
“particularly	 important	 component	 of	 the	 [agency’s]	 reasoning	 process.”89	 Reviewing	 courts	 therefore
insist	that	“[t]he	opportunity	for	comment	must	be	a	meaningful	opportunity.”90	It	is	significant	that	section
553(c)	 extends	 the	 right	 to	 comment	 in	 informal	 rulemaking	 proceedings	 to	 “interested	 persons”
(emphasis	added),	while	the	APA	limits	participation	rights	in	formal	proceedings	to	“interested	parties”
(see	APA	§	554(c)	(emphasis	added)).	The	APA	defines	“party”	as	a	“person	…	named	or	admitted	as	a
party,	 or	 properly	 seeking	 and	 entitled	 as	 of	 right	 to	 be	 admitted	 as	 a	 party,	 in	 an	 agency	proceeding”
(APA	§	551(3)).	Section	553(c)’s	use	of	“person”	rather	than	“party”	to	describe	the	public	participants
in	informal	rulemakings	therefore	signals	that	commenters	need	not	be	formally	“admitted	as	a	party”	or
be	 specifically	 entitled	 to	 party	 status	 in	 the	 proceeding.	Nor	 is	 there	 case	 law	 suggesting	 that	 section
553(c)’s	 use	 of	 the	modifier	 “interested”	 requires	 that	 commenters	 demonstrate	 their	 legal	 standing	 to
participate	 in	 the	 rulemaking.	 Anyone	 who	 is	 sufficiently	 “interested”	 in	 a	 rulemaking	 proceeding	 to
prepare	comments	may	submit	them.91

The	 Administrative	 Procedure	 Act	 does	 not	 prescribe	 a	 minimum	 comment	 period.	 The	 Attorney



General’s	 Manual	 advised	 agencies	 to	 allow	 interested	 persons	 “sufficient	 time”	 to	 prepare	 their
comments.92	Similarly,	reviewing	courts	require	that	comment	periods	extend	for	a	reasonable	amount	of
time,	 measured	 in	 light	 of	 the	 relative	 simplicity	 or	 complexity	 of	 the	 issues	 raised	 by	 a	 rulemaking
proposal.93	In	relatively	complex	or	controversial
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rulemaking	proceedings,	agencies	 typically	allow	at	 least	60	days	for	public	comment,94	but	 reviewing
courts	have	upheld	shorter	comment	periods	 that	were	 reasonable	under	 the	circumstances.95	 Agencies
may	accept	late	comments	at	their	discretion.96

The	APA	does	not	specify	a	maximum	time-period	for	agencies	to	complete	a	rulemaking	proceeding,
but	 a	 number	 of	 enabling	 acts,	 particularly	 statutes	 authorizing	 environmental	 regulation,	 provide
rulemaking	 deadlines.	 In	 the	 absence	 of	 a	 statutory	 deadline,	 agencies	 are	 expected	 to	 conclude	 their
rulemaking	proceedings	within	a	“reasonable	time.”97

The	Agency’s	Duty	to	Consider	Public	Comments.	In	addition	to	ensuring	interested	members	of	the
public	 a	 right	 to	 comment	 on	 agency	 rulemaking	 proposals,	 section	 553(c)	 correspondingly	 obligates
agencies	 to	 “consider	 …	 the	 relevant	 matter	 presented”	 in	 the	 rulemaking	 proceeding.	 But	 informal
rulemaking	is	not	“on	the	record.”	Section	553(c)	does	not,	in	contrast	to	the	APA’s	provisions	governing
formal	proceedings,	limit	the	agency	to	considering	only	the	submissions	of	interested	persons	(see	APA	§
556(e)).	Agencies	 are	 free	 to	 tap	 their	 institutional	 knowledge	 and	 experience	when	 formulating	 rules.
They	 also	 may	 look	 to	 sources	 of	 information	 outside	 the	 agency	 and	 beyond	 the	 participants	 in	 the
rulemaking	proceeding.98	Everything	on	which	the	agency	relies	in	formulating	a	final	rule	becomes	part
of	the	“administrative	record”	in	an	informal	rulemaking	proceeding.99

There	 are	 times	when	 an	 agency’s	 “consideration	 of	 the	 relevant	matter	 presented”	 in	 a	 rulemaking
proceeding	leads	it	to	supplement	the	rulemaking	record	after	the	comment	period	has	closed	in	order	to
support	its	positions	on	substantive	judicial	review.	It	is	unsettled	whether	in	such	circumstances	the	APA
obligates	 the	 agency	 to	 provide	 interested	 persons	 an	 opportunity	 to	 comment	 on	 the	 supplemental
material.	According	to	the	Ninth
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Circuit,	 the	 existence	 of	 the	 public’s	 right	 to	 comment	 depends	 on	 the	 source	 of	 the	 supplemental
information.	The	court	of	appeals	in	Rybachek	v.	Environmental	Protection	Agency100	permitted	EPA	to
add	some	6,000	pages	of	material	 to	 the	administrative	 record	after	 the	comment	period	had	closed	 in
order	to	respond	to	comments	challenging	its	proposed	rule.	Interested	members	of	the	public,	the	court
wrote,	enjoy	a	right	“to	comment	on	the	proposed	regulations,	not	to	comment	in	a	never-ending	way	on
the	 [agency’s]	 responses	 to	 their	comments.”101	Yet	 several	years	 later,	 the	Ninth	Circuit	 invalidated	a
rule	in	Ober	v.	Environmental	Protection	Agency102	because	 the	same	agency,	again	after	 the	comment
period	had	 closed,	 invited	 an	 “interested	party”	 to	 submit	 “new	 information	 and	data”	upon	which	 the
agency	 ultimately	 relied	 in	 formulating	 its	 final	 rule.	While	 an	 agency	 can	 file	 its	 “own	 responses	 to
comments	 received	during	 the	public	comment	period,”	explained	 the	court	of	appeals,	 it	 cannot	allow
one	 party	 a	 special	 opportunity	 to	 provide	 “critical”	 information	 concerning	 a	 rulemaking	 proposal
without	permitting	other	interested	parties	to	comment	on	the	submission.103



An	 additional	 key	 to	 the	 Ninth	 Circuit’s	 allowance	 of	 EPA’s	 supplementation	 of	 the	 administrative
record	 in	Rybachek	may	have	been	 that	 the	 new	 information	 simply	defended	 the	 positions	 the	 agency
already	 had	 disclosed	 in	 the	 notice	 of	 proposed	 rulemaking.	 Had	 the	 supplemental	 filing	 supported	 a
significant	change	in	EPA’s	original	positions,	the	court	of	appeals	might	well	have	required	the	agency	to
allow	 interested	 parties	 to	 comment	 on	 the	 new	 information	 supporting	 the	 shift	 before	 issuing	 a	 final
rule.104
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(c)				The	Final	Rule	and	the	Agency’s	Statement	of	Basis	and	Purpose
Agencies	publish	their	final	rules	in	the	Federal	Register,	and	the	rules	are	eventually	codified	in	the

Code	of	Federal	Regulations.	Section	553(d)	of	the	Administrative	Procedure	Act	establishes	a	default
rule	prohibiting	administrative	rules	from	taking	effect	sooner	than	30	days	after	their	initial	publication.
The	purpose	of	the	30-day	waiting	period	is	to	provide	those	affected	by	a	new	rule	“reasonable	time	to
prepare”	for	complying	with	any	new	legal	obligation.105	For	 rules	with	a	major	economic	 impact,	 the
Small	Business	Regulatory	Enforcement	Fairness	Act	of	1996106	has	created	a	default	waiting	period	of
60	legislative	days.	This	longer	waiting	period	provides	Congress	an	opportunity	to	override	an	agency’s
rule	pursuant	to	a	special	fast-track	legislative	process	(see	§	2.3(c)).

Section	 553(c)	 of	 the	 APA	 requires	 that	 agencies	 “incorporate	 in	 the	 rules	 [they	 adopt]	 a	 concise
general	statement	of	their	basis	and	purpose.”	The	Attorney	General’s	Manual	described	the	statement	of
basis	 and	 purpose	 as	 a	 helpful	 guide	 for	 those	 who	 interpret	 and	 apply	 administrative	 rules.107
Contemporary	 courts,	 however,	 have	 emphasized	 the	 importance	 of	 agency	 statements	 of	 basis	 and
purpose	 in	 facilitating	 judicial	 review	of	 agency	 rulemaking.	Because	 statements	 of	 basis	 and	 purpose
contain	 the	 agency’s	 contemporaneous	 explanation	 and	 justification	 of	 the	 administrative	 decisions
leading	 to	 adoption	 of	 the	 final	 rule,	 these	 statements	 have	 become	 the	 focal	 point	 of	 the	 courts’
substantive	review	of	agency	rulemaking	(see	§	8.8(b)).	Reviewing	courts	expect	an	agency’s	explanation
and	 justification	 of	 its	 rulemaking	 decisions	 in	 the	 statement	 of	 basis	 and	 purpose	 to	 demonstrate	 that
administrative	 officials	 engaged	 in	 a	 “process	 of	 reasoned	 decision-making”	 when	 formulating	 the
rule.108

The	Attorney	General’s	Manual	underscored	its	under-estimation	of	the	value	of	agency	statements	of
basis	 and	 purpose	 to	 reviewing	 courts	 when	 it	 assured	 administrators	 that	 they	 could	 keep	 these
statements	 “concise”	 and	 “general,”	 in	 line	 with	 the	 language	 of	 section	 553(c).	 The	 advice	 of	 the
Attorney	General’s	Manual	that	statements	of	basis	and	purpose	need	not	include	an	“elaborate	analysis”
of	the	rules	or	of	the	agency’s	“considerations”
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in	 formulating	 the	 rules	 has	 not	 held	 up.109	 The	 D.C.	 Circuit’s	 counter-advice	 that	 administrators	 not
indulge	“an	overly	literal	reading	of	the	statutory	terms	‘concise’	and	‘general’	”	expresses	the	consensus
of	contemporary	reviewing	courts.110	Although	judges	do	not	expect	a	statement	of	basis	and	purpose	to
include	the	formal	findings	of	fact	and	conclusions	of	law	that	are	required	of	agency	decisions	in	formal
proceedings	 (see	 APA	 §	 557(c)(A)),111	 they	 regard	 these	 statements	 as	 the	 functional	 equivalent	 of	 a
judicial	opinion	explaining	and	justifying	the	agency’s	rulemaking	decisions.

Reviewing	 courts	 do	 not	 demand	 that	 an	 agency’s	 statement	 of	 basis	 and	 purpose	 contain	 “an



exhaustive,	detailed	account	of	every	aspect	of	the	rulemaking	proceedings.”	Judges	instead	expect	these
statements	to	“indicate	the	major	issues	of	policy	that	were	raised	in	the	proceedings	and	[to]	explain	why
the	agency	decided	to	respond	to	these	issues	as	it	did,	particularly	in	light	of	the	statutory	objectives	that
the	 rule	 must	 serve.”112	 Similarly,	 while	 agencies	 need	 not	 address	 “every	 item	 of	 fact	 or	 opinion”
introduced	by	the	public	comments,113	they	must	respond	“in	a	reasoned	manner”114	to	those	assertions	in
the	 comments	 that,	 if	 true,	would	 have	 required	 the	 agency	 to	 change	 the	 rule.115	 As	 the	 First	 Circuit
explained,	 “It	 is	 not	 in	 keeping	with	 the	 rational	 process	 to	 leave	 vital	 questions,	 raised	 by	 comments
which	are	of	cogent	materiality,	completely	unanswered.”116

The	level	of	detail	that	reviewing	courts	require	in	a	statement	of	basis	of	purpose	varies	according	to
the	 nature	 of	 the	 rule	 and	 the	 content	 of	 the	 public	 comments.117	When	 an	 agency	 bases	 a	 rulemaking
decision	 “on	 the	 existence	 of	 certain	 determinable	 facts,”	 the	 statement	 must	 articulate	 and	 justify
sufficient	factual	findings	from	evidence	in	the	administrative	record.118	Agencies
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also	must	 justify	 their	 rejection	of	significant	 regulatory	alternatives	 to	 the	rules	 they	adopt.119	Cursory
explanations	of	an	agency’s	key	rulemaking	decisions	will	not	do.120	The	statement	of	basis	and	purpose
must	 provide	 a	 “reasoned	 explanation”	 of	 an	 agency’s	 regulatory	 choices	 sufficient	 to	 assure	 the
reviewing	court	that	the	final	rule	was	neither	“arbitrary”	nor	“capricious”	(see	§	706(2)(A);	§	8.8(b)).121

(d)	 	 	 	 Vermont	 Yankee	 and	 Judicial	 Enhancement	 of	 the	 Administrative	 Procedure	 Act’s
Procedural	Requirements	for	Agency	Rulemaking

Does	 the	 contemporary	 legal	 doctrine	 interpreting	 and	 applying	 section	 553	 of	 the	 Administrative
Procedure	Act	represent	the	kind	of	judicial	improvisation	that	the	Supreme	Court	condemned	in	Vermont
Yankee?	It	is	undeniable	that	a	considerable	portion	of	contemporary	rulemaking	requirements	originates
from	 judicial	 gloss	on	 the	 statutory	 text	 beyond	 the	 contemplation	of	 the	APA’s	drafters.	Yet	 there	 is	 a
significant	 difference	 between	 this	 judicial	 gloss	 and	 the	 type	 of	 judicial	 hybrid	 rulemaking	 that	 the
Supreme	 Court	 condemned	 in	 Vermont	 Yankee.	 In	 that	 case,	 the	 justices	 confronted	 appellate	 court
decisions	pushing	agencies	to	add	oral	hearing	procedures	to	the	written	notice-and-comment	process	that
Congress	 had	 established	 for	 informal	 rulemaking.	 They	 understandably	 worried	 that	 such	 an	 add-on
would	 judicialize	 the	 informal	 rulemaking	 process,	 thereby	 vitiating	 the	APA’s	 fundamental	 distinction
between	 formal	 and	 informal	 agency	proceedings.	The	decisions	discussed	 in	 this	 section,	by	 contrast,
seek	to	reinforce	rather	than	to	abandon	the	APA’s	notice-and-comment	process	for	informal	rulemaking.
They	build	on,	rather	than	depart	from,	the	text	of	section	553	to	require	that	agencies	conduct	an	adequate
“paper	hearing”	when	issuing	rules.122

Yet	these	judicially	created	paper-hearing	requirements,	like	the	oral	hearing	requirement	invalidated
in	Vermont	Yankee,	are
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subject	 to	 the	 criticism	 that	 they	 have	 over-formalized	 (indeed,	 judicialized)	 a	 rulemaking	 procedure
that	 Congress	 had	 designed	 to	 be	 nimble	 as	well	 as	 legislative.	 The	 judicial	 gloss	 on	 the	 notice-and-
comment	requirements	of	section	553,	some	have	complained,	has	transformed	even	ordinary	rulemaking
proceedings	 into	 a	 time-consuming,	 expensive,	 and	 ultimately	 unpredictable	 enterprise	 that	 has



contributed	 to	 the	 “ossification”	 of	 administrative	 rulemaking	 processes.	This	 ossification,	 in	 turn,	 has
encouraged	 agencies	 to	 escape	 notice-and-comment	 rulemaking	 by	 attempting	 to	 make	 policy	 by	 less
burdensome	methods,	and	in	some	instances,	by	avoiding	new	policymaking	initiatives	altogether.123

For	what	it	is	worth,	the	courts	of	appeals	have	not	revealed	any	noticeable	Vermont	Yankee	concern
when	 expansively	 interpreting	 the	 requirements	 of	 section	 553,124	 and	 in	 stark	 contrast	 to	 Vermont
Yankee,	the	justices	have	exhibited	no	inclination	to	confront	these	courts.

(e)				E-Rulemaking
Most	 agencies	 these	 days	 conduct	 their	 rulemaking	 proceedings	 electronically	 through	 the

government’s	central	rulemaking	portal,	Regulations.gov.125	Although	electronic	rulemaking	is	still	in	its
infancy,	the	hopes	of	its	proponents	are	high.	E-rulemaking	promises	to	increase	the	number	and	diversity
of	participants	 in	 rulemaking	proceedings.126	More	broadly,	a	blue	 ribbon	committee	 sponsored	by	 the
American	 Bar	 Association	 found	 that	 e-rulemaking	 “has	 transformative	 potential	 to	 increase	 the
comprehensibility,	transparency,	and	accountability	of	the	regulatory	process.”127	Whether	e-rulemaking
will	realize	these	aspirations	is	very	much	an	open	question.128	For	example,	the
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Regulations.gov	 website	 “[has]	 received	 decidedly	 mixed	 reviews.”129	 One	 commentator	 has	 noted,
“Electronic	 rulemaking	 may	 fundamentally	 transform	 the	 process,	 or	 may	 simply	 digitize	 established
paper-based	processes.”130

Several	federal	agencies	began	experimenting	in	the	1990s	with	websites	that	facilitated	searches	for
regulations,	 that	 enabled	 the	 public	 to	 submit	 rulemaking	 comments	 electronically,	 and	 that	 tracked	 the
status	of	 rulemaking	proceedings.131	The	movement	 toward	e-rulemaking	began	 to	cohere	 in	2002.	The
George	W.	Bush	White	House	created	an	“E-Government	Strategy”	that	 included	an	“online	rulemaking
management”	initiative.132	Congress	followed-up	with	 the	E-Government	Act	of	2002,133	which	among
other	 things,	 requires	 agencies	 to	 create	 an	 online	 rulemaking	 docket	 that	 includes	 all	 comments	 and
“other	materials	that	by	agency	rule	or	practice	are	included	in	the	rulemaking	docket.…”134

In	2011,	President	Barack	Obama’s	Executive	Order	13,563	applied	the	most	concerted	push	to	date
toward	e-rulemaking.	Executive	Order	13,563,	which	remains	in	effect	at	this	writing,	provides,	“To	the
extent	 feasible	 and	 permitted	 by	 law,	 each	 agency	 shall	 afford	 the	 public	 a	meaningful	 opportunity	 to
comment	through	the	Internet	on	any	proposed	regulation.”	The	executive	order	continues,	“To	the	extent
feasible	and	permitted	by	law,	each	agency	shall	also	provide,	for	both	proposed	and	final	rules,	timely
online	 access	 to	 the	 rulemaking	 docket	 on	 regulations.gov,	 including	 relevant	 scientific	 and	 technical
findings,	in	an	open	format	that	can	be	easily	searched	and	downloaded.	For	proposed	rules,	such	access
shall	 include,	 to	 the	 extent	 feasible	 and	 permitted	 by	 law,	 an	 opportunity	 for	 public	 comment	 on	 all
pertinent	parts	of	the
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rulemaking	docket,	including	relevant	scientific	and	technical	findings.”135

Several	unresolved	issues	have	arisen	from	early	experiences	with	e-rulemaking.	First,	to	the	extent	e-
rulemaking	increases	the	number	of	comments	filed	in	rulemaking	proceedings,	it	will	be	correspondingly



difficult	 for	agencies	 to	comply	with	 their	APA	obligations	 to	consider	all	comments	and	 to	respond	to
them	in	the	statement	of	basis	and	purpose	(APA	§§	553(c),	(d);	see	Sections	6.3	(b),	(c)).136	A	second
issue	involves	the	appropriateness	of	agencies	screening	public	comments	before	making	them	available
online	in	an	electronic	rulemaking	docket.	It	has	been	common	for	agencies	to	remove	certain	information
(for	 example,	 private	 information	 such	 as	 social	 security	 numbers	 and	 copyrighted	 material)	 before
posting	 comments	 online.137	 This	 is	 a	 departure	 from	 the	 days	 when	 agencies	 provided	 only	 a	 paper
docket	 in	 their	 offices.	Whether	 this	 new	 screening	 practice	 is	 compatible	 with	 APA	 requirements	 is
unsettled.	 Moreover,	 the	 First	 Amendment	 may	 limit	 the	 authority	 of	 agencies	 to	 redact	 portions	 of
comments	that	officials	deem	unsuitable	for	publication,	for	example,	threats	and	profanity.138

A	final	issue	that	has	arisen	over	e-rulemaking	is	whether	agencies	may	require	that	public	comments
be	submitted	electronically.	The	APA	obligates	agencies	“[to]	give	interested	persons	an	opportunity	 to
participate	in	the	rule	making	through	submission	of	written	data,	views,	or	arguments”	(APA	§	553(c);
see	Section	6.3	(b)).	A	requirement	of	electronic	comments	may	deny	an	“opportunity	to	participate”	to
those	who	do	not	own	or	use	a	computer.139	One	commentator	has	suggested	that	“[w]e	may	be	nearing
the	 point	 that	 agencies	 could	 require	 that	 comments	 be	 filed	 electronically	 unless	 a	 filer	 can	 show
hardship	in	his	or	her	paper	filing.”140
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§	6.4					Ex	Parte	Communications	and	Bias	in	Informal	Rulemaking
Ex	Parte	Communications.	 Sections	 554(d)(1)	 and	557(d)(1)	 of	 the	Administrative	Procedure	Act

impose	 strict	 limitations	 on	 ex	 parte	 communications	 involving	 agency	 decision-makers	 in	 formal
proceedings	(see	§	5.6).	The	APA,	however,	provides	no	such	limitation	for	 informal	proceedings.	The
starkly	 different	 legislative	 attitude	 toward	 ex	 parte	 communications	 reflects	 the	 crucial	 distinction
between	formal	and	informal	proceedings	under	the	APA:	agency	decisions	in	formal	proceedings	are	“on
the	 record”;	 agency	decisions	 in	 informal	proceedings	are	not.	The	ban	on	ex	parte	communications	 in
formal	proceedings	reinforces	the	on-the-record	requirement	by	insulating	agency	decision-makers	from
off-the-record	 discussions	 with	 interested	 parties.	 The	 need	 for	 such	 a	 ban	 is	 sharply	 reduced,	 if	 not
eliminated,	 in	 informal	 rulemaking	 proceedings,	 because	 agency	 decision-makers	 are	 free	 to	 gather
information	from	any	source	when	formulating	a	rule.

The	APA’s	 limitation	 of	 its	 restrictions	 on	 ex	 parte	 communications	 to	 formal	 proceedings	 follows
more	generally	 from	Congress’s	 selection	of	 a	 judicial	model	 for	 formal	proceedings	and	a	 legislative
model	 for	 informal	 rulemaking.	 Although	 the	 prior	 section	 illustrates	 how	 contemporary	 courts	 have
glossed	the	procedural	requirements	of	the	notice-and-comment	process	beyond	the	spare	text	of	section
553,	informal	rulemaking	remains	far	less	formal—and	far	less	judicial—than	formal	adjudication.	The
Supreme	Court’s	decision	in	Vermont	Yankee	remains	a	bulwark	against	judicial	transformation	of	agency
rulemaking	from	a	legislative	to	a	judicial	model	of	decision-making.

Yet	 despite	 the	 APA’s	 explicit	 limitation	 of	 its	 restrictions	 on	 ex	 parte	 communications	 to	 formal
proceedings,	reviewing	courts	have	extended	the	ban	to	at	least	some	informal	rulemaking	proceedings.
The	 pioneering	 decision	 was	 by	 the	 D.C.	 Circuit	 in	 Sangamon	 Valley	 Television	 Corp.	 v.	 United
States.141	Sangamon	challenged	a	rule	of	the	Federal	Communications	Commission	switching	a	license	to
operate	a	television	station	from	Springfield,	Illinois,	to	St.	Louis.	Sangamon	opposed	the	switch	because
it	expected	 to	receive	 the	 license	 if	 the	 license	remained	 in	Springfield.	Signal	Hill	 favored	 the	switch



because	it	stood	to	receive	the	license	upon	a	move	to	St.	Louis.	After	the	FCC	published	notice	of	the
proposed	switch,	representatives	of	both	broadcasters	privately	contacted	members	of	the	Commission	to
press	the	case	for	their	city	of	choice.	The	court	of	appeals	invalidated	the	FCC’s	rule	because	of	Signal
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Hill’s	 and	 Sangamon’s	 ex	 parte	 communications	 with	 the	 Commission	 members.	 The	 D.C.	 Circuit,
however,	limited	its	decision	to	rules	that	were,	like	the	FCC’s	station	switch,	“quasi-judicial”	in	nature.
The	 key	 to	Sangamon	was	 that	 the	 FCC	 rule	 resembled	 an	 adjudication	 resolving	 “conflicting	 private
claims	to	a	valuable	privilege.”	When	an	agency	uses	a	rulemaking	proceeding	to	settle	a	dispute	between
private	parties,	 the	court	held,	“basic	 fairness”	demands	 that	administrators	conduct	 the	proceeding	“in
the	open.”142

The	 D.C.	 Circuit	 extended	 Sangamon’s	 limited	 ban	 on	 ex	 parte	 communications	 to	 all	 informal
rulemaking	 proceedings	 in	 Home	 Box	 Office,	 Inc.	 v.	 Federal	 Communications	 Commission.143
According	 to	Home	Box	Office,	 after	 an	 agency	 issues	 a	 notice	 of	 proposed	 rulemaking,	 “any	 agency
official	or	employee	who	is	or	may	reasonably	be	expected	to	be	involved	in	the	decisional	process	of
the	 rulemaking	 proceeding”	 should	 not	 discuss	 relevant	matters	with	 interested	 private	 parties	 or	 their
representatives.	If	such	an	ex	parte	communication	occurs,	the	court	in	Home	Box	Office	held,	the	agency
must	“immediately”	disclose	the	substance	of	the	communication	in	the	public	rulemaking	file	and	afford
interested	members	 of	 the	 public	 an	 opportunity	 to	 comment.	Home	Box	Office	 required	 an	 agency	 to
disclose	 an	 ex	parte	 communication	occurring	before	 the	NPRM	only	 if	 the	 communicated	 information
“forms	the	basis	for	agency	action.”144

The	D.C.	Circuit	 decided	Home	Box	Office	 in	 1977	 at	 the	 height	 of	 the	 judicial	 hybrid	 rulemaking
movement	 (see	 §	 6.1).	 The	 previous	 year,	 Congress	 had	 enacted	 the	Government	 in	 the	 Sunshine	Act,
which	had	amended	the	APA	to	require	agency	decision-makers	in	formal	proceedings	to	disclose	on	the
public	record	all	ex	parte	communications	after	the	notice	of	hearing	with	interested	persons	concerning
matters	 “relevant	 to	 the	 merits	 of	 the	 proceeding.”	 (APA	 §	 557(d)(1);	 see	 §	 5.6).	Home	 Box	 Office
applied	the	new	APA	requirement	to	informal	rulemaking	proceedings	because	the	D.C.	Circuit	concluded
that	 ex	 parte	 communications	 subvert	 every	 type	 of	 administrative	 decision-making,	whether	 formal	 or
informal,	 rulemaking	 or	 adjudication.	 The	 court	 of	 appeals	 in	Home	 Box	 Office	 found	 that	 ex	 parte
communications	hampered	informal	rulemaking	proceedings	in	two	distinct	ways.	First,	they	undermined
the	notice-and-comment	process	by	denying	interested	members	of	the	public	the	opportunity	to	respond
to	“secret”	submissions	to	agency	rulemakers	by	other	interested	persons.	And
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to	 the	 extent	 that	 such	 secret	 submissions,	 rather	 than	 publicly	 disclosed	 information,	 supplied	 the
actual	bases	for	the	agency’s	final	rule,	ex	parte	communications	frustrated	judicial	review.145

The	Supreme	Court’s	decision	in	Vermont	Yankee,	which	came	just	one	year	after	Home	Box	Office,
called	 into	 question	 the	 legitimacy	 of	 a	 judicially	 imposed,	 across-the-board	 ban	 on	 ex	 parte
communications	 in	 informal	 rulemaking	 proceedings.146	 Just	 as	 the	 APA’s	 reservation	 of	 a	 hearing
requirement	 for	 formal	 proceedings	 disabled	 judges	 from	 extending	 that	 requirement	 to	 informal
proceedings	(absent	the	demands	of	procedural	due	process),	the	APA’s	restriction	of	the	limitations	on	ex
parte	communications	to	formal	proceedings	should	similarly	block	reviewing	courts	from	applying	these



limitations	 in	 the	 general	 run	 of	 informal	 rulemaking	 proceedings.147	 The	 D.C.	 Circuit	 in	Home	 Box
Office	 attempted	 to	 ground	 its	 across-the-board	 rule	 against	 ex	 parte	 communications	 on	 “fundamental
notions	of	fairness	implicit	in	due	process.”148	Procedural	due	process	norms,	however,	do	not	apply	to
the	typical	informal	rulemaking	proceeding,	which	culminates	in	a	rule	establishing	a	generally	applicable
norm	 of	 conduct.149	 The	D.C.	 Circuit	 also	 tried	 to	 justify	 the	Home	Box	Office	 rule	 against	 ex	 parte
communications	 by	 analogizing	 it	 to	 the	 judicial	 requirement	 that	 agencies	 disclose	 the	 information	 on
which	 they	 rely	 in	 formulating	 rulemaking	 proposals.150	 That	 disclosure	 requirement	 has	 survived
Vermont	 Yankee,	 at	 least	 in	 the	 lower	 courts	 (see	 §	 6.3(a)).	 But	 while	 the	 requirement	 that	 agencies
disclose	the	information	underlying	a	notice	of	proposed	rulemaking,	like	Home	Box	Office’s	ban	on	ex
parte	communications,	is	not	stated	in	section	553	of	the	APA,	the	ban	on	ex	parte	communications,	unlike
the	 disclosure	 requirement,	 is	 the	 kind	 of	 judicial	 importation	 of	 adjudicatory	 decision-making	 into
informal	rulemaking	that	the	justices	so	forcefully	rejected	in	Vermont	Yankee	(see	§§	6.2,	6.3(d)).
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Although	the	D.C.	Circuit	has	never	overruled	Home	Box	Office,	the	court	of	appeals	has	since	limited
the	ban	on	ex	parte	communications	in	informal	rulemaking	to	“quasi-adjudicatory”	proceedings	that,	as	in
Sangamon,	 involve	 the	 “resolution	 of	 conflicting	 private	 claims	 to	 a	 valuable	 privilege.”151	 This
trimming	began	in	the	very	year	the	D.C.	Circuit	decided	Home	Box	Office,	when	a	different	panel	of	the
court	of	appeals,	in	Action	for	Children’s	Television	v.	Federal	Communications	Commission,152	refused
to	 apply	 the	 newly	minted,	 across-the-board	 ban	 on	 ex	 parte	 communications	 retroactively	 because	 it
marked	 “a	 clear	 departure	 from	 established	 law.”	 The	 D.C.	 Circuit	 panel	 in	 Action	 for	 Children’s
Television	made	clear	its	disagreement	with	Home	Box	Office’s	extension	of	Sangamon	to	“every	case	of
informal	 rulemaking.”	 As	 if	 in	 anticipation	 of	 the	 Supreme	 Court’s	 impending	 decision	 in	 Vermont
Yankee,	the	panel	wrote,	“If	Congress	wanted	to	forbid	or	limit	ex	parte	contacts	in	every	case	of	informal
rulemaking,	it	certainly	had	a	perfect	opportunity	of	doing	so	when	it	[amended	the	APA	to	prohibit	such
contacts	 in	 formal	 proceedings].…	 That	 it	 did	 not	 extend	 the	 ex	 parte	 contact	 provisions	 of	 amended
section	557	to	section	553	even	though	such	an	extension	was	urged	upon	it	during	the	hearings	is	a	sound
indication	that	Congress	still	does	not	favor	a	per	se	prohibition	…	in	all	such	proceedings.”	The	court	of
appeals	in	Action	for	Children’s	Television	continued	to	adhere	to	Sangamon,	limiting	the	rule	against	ex
parte	 communications	 in	 informal	 rulemaking	 to	 proceedings	 “involv[ing]	…	 resolution	 of	 conflicting
private	claims	to	a	valuable	privilege.”153

In	 later	 decisions,	 the	 D.C.	 Circuit	 has	 appeared	 to	 side	 decisively	 with	 Action	 for	 Children’s
Television,	 holding	 the	Home	Box	Office	 rule	 inapplicable	 to	 “informal	 rulemaking	 of	 a	 policymaking
sort.”154	 Indeed,	 in	Sierra	Club	v.	Costle,155	 the	 court	 of	 appeals	 seemed	 to	have	 come	 full	 circle	 by
endorsing	ex	parte	communications	 in	 the	 typical	 informal	 rulemaking	proceeding.	 In	 the	D.C.	Circuit’s
revised	view,	the	“openness,	accessibility,	and	amenability”	of	agency	officials	to	interested	members	of
the	 public	 enhances	 rather	 than	 undermines	 the	 “legitimacy”	 of	 administrative	 rulemaking.	 Echoing
Vermont	Yankee,	the	court	of	appeals	in	Sierra	Club	advised	judges	to	“refrain	from	the	easy
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temptation	 to	 look	 askance	 at	 all	 face-to-face	 lobbying	 efforts,	 regardless	 of	 the	 forum	 in	 which	 they
occur,	merely	because	we	see	them	as	inappropriate	in	the	judicial	context.”	Although	the	D.C.	Circuit	in
Sierra	Club	acknowledged	the	danger	that	ex	parte	communications	may	provide	a	secret	basis	for	agency



rulemaking	unseen	by	the	public,	it	reminded	that	on	judicial	review	agencies	must	justify	their	rules	on
the	basis	of	a	public	administrative	record.156

Although	 the	D.C.	 Circuit	 has	 limited	 the	Home	Box	Office	 rule	 to	Sangamon-type	 rulemakings,	 a
number	 of	 agencies	 have	 adopted	 broader	 restrictions	 on	 ex	 parte	 communications	 in	 their	 rulemaking
proceedings.157

Prejudgment	by	Agency	Rulemakers.	Section	556(b)	of	the	Administrative	Procedure	Act	provides
that	 agency	decision-makers	 in	 formal	proceedings	must	perform	 their	 responsibilities	 “in	 an	 impartial
manner.”	 The	 APA,	 however,	 provides	 no	 corresponding	 guarantee	 of	 “impartial”	 agency	 decision-
making	in	 informal	rulemaking	proceedings.	Reviewing	courts	nevertheless	hold	open	the	possibility	of
disqualifying	an	agency	decision-maker	for	prejudgment	of	the	issues	relevant	to	an	informal	rulemaking
proceeding,	but	they	have	been	extremely	reluctant	to	exercise	this	authority.	The	leading	decision	was	by
the	 D.C.	 Circuit	 in	 Association	 of	 National	 Advertisers,	 Inc.	 v.	 Federal	 Trade	 Commission.158	 In
Association	of	National	Advertisers,	several	industry	groups	challenged	the	FTC’s	denial	of	their	petition
seeking	 removal	of	 the	Commission	chairman	 from	a	 rulemaking	proceeding	concerning	 restrictions	on
advertising	directed	at	children.	These	groups	claimed	that	 the	chairman’s	public	statements	concerning
regulation	 of	 children’s	 advertising	 proved	 his	 “prejudgment	 of	 specific	 factual	 issues	 sufficient	 to
preclude	his	ability	to	serve	as	an	impartial	arbiter.”	The	court	of	appeals	upheld	the	FTC’s	decision	not
to	disqualify	the	chairman	because	of	these	statements,	explaining	that	the	requirement	of	“a	neutral	and
detached	adjudicator	 is	 simply	an	 inapposite	 role	model	 for	 an	 [agency	 rulemaker]	who	must	 translate
broad	statutory	commands	into	concrete	social	policies.”	Writing	just	one	year	after	the	Supreme	Court’s
decision	in	Vermont	Yankee,	the	D.C.	Circuit
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cautioned,	 “We	must	 not	 impose	 judicial	 roles	 upon	 administrators	 when	 they	 perform	 functions	 very
different	from	those	of	judges.”159

Notwithstanding	the	D.C.	Circuit’s	pointed	refusal	in	Association	of	National	Advertisers	to	“impose
judicial	 roles”	 on	 administrative	 rulemakers,	 the	 court	 of	 appeals	 ruled	 that	 persons	 interested	 in	 an
agency’s	 rulemaking	 are	 entitled	 to	 a	 “fair	 and	 open	 proceeding,”	 including	 “access	 to	 an	 impartial
decisionmaker.”	 The	 court	 of	 appeals	 reconciled	 this	 apparent	 contradiction	 by	 holding	 open	 the
possibility	 of	 disqualifying	 an	 agency	 decision-maker	 in	 an	 informal	 rulemaking	 proceeding,	 while
making	clear	that	the	threshold	of	impartiality	was	lower	for	rulemakers	than	for	adjudicators.	In	order	to
disqualify	 an	 agency	 decision-maker	 for	 having	 prejudged	 relevant	 issues	 in	 an	 informal	 rulemaking
proceeding,	the	court	held	in	Association	of	National	Advertisers,	the	challenger	must	make	“a	clear	and
convincing	showing”	 that	 the	decision-maker	“has	an	unalterably	closed	mind	on	matters	critical	 to	 the
disposition	 of	 the	 proceeding.”160	 To	meet	 this	 standard,	 the	 challenger	must	 overcome	 the	 reviewing
courts’	 presumption	 that	 agency	 decision-makers	 discharge	 their	 rulemaking	 obligations	with	 “an	 open
mind,”	albeit	“not	an	empty	one.”161

The	 demanding	 disqualification	 standard	 of	Association	 of	 National	 Advertisers	 coupled	 with	 the
presumption	of	regularity	courts	afford	administrative	decision-makers	have	slammed	the	door	on	efforts
to	remove	agency	decision-makers	for	prejudgment	of	informal	rulemaking	proceedings.162	For	example,
in	C	&	W	Fish	Co.	v.	Fox,163	the	D.C.	Circuit	rejected	a	challenge	to	an	agency	rule	prohibiting	the	use	of
drift	gillnets	 in	certain	waters	on	 the	ground	 that	 an	agency	decision-maker	had	an	“unalterably	closed



mind,”	thus	satisfying	the	Association	of	National	Advertisers	standard	for	disqualification.	The	official,
while	head	of	 a	 state	marine	 fisheries	 agency	 immediately	before	 joining	 the	 federal	 agency,	had	 said,
“There’s	just	no	question	that	[drift	gillnets]	should	be	eliminated.”	The	court	ruled	that	this	advocacy	did
not	“even	approach”	the	Association	of	National	Advertisers	standard.164
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§	6.5					Exemptions	from	the	Informal	Rulemaking	Process
Section	 553	 of	 the	 Administrative	 Procedure	 Act	 establishes	 a	 strong	 default	 rule	 requiring	 that

administrative	rulemaking	observe	the	notice-and-comment	process.	The	act,	however,	allows	for	several
exemptions	from	the	general	requirement	of	informal	rulemaking	procedures.	First,	as	always,	other	acts
of	Congress	may	alter	the	rulemaking	process	(see	APA	§	559).	For	example,	some	enabling	acts	require
an	agency	to	use	“hybrid”	rulemaking	procedures,	which	combine	adjudicatory	elements	with	the	notice-
and-comment	process,	when	issuing	rules	on	particular	subjects.165	Second,	section	553(c)	provides	that
“rules	…	required	by	statute	to	be	made	on	the	record	after	opportunity	for	an	agency	hearing”	are	subject
to	 formal	 rather	 than	 informal	 rulemaking	 requirements.	 In	 formal	 rulemaking	 proceedings,	 agencies
replace	 the	 public’s	 opportunity	 to	 submit	 written	 comments	 on	 a	 proposed	 rule	 with	 a	 full	 trial-type
hearing	observing	most	APA	procedures	for	formal	adjudication	(see	§	4.3(a)).

In	 addition	 to	 allowing	 for	 rulemaking	 processes	 more	 formal	 than	 the	 notice-and-comment	 norm,
section	553	explicitly	permits	agencies	to	issue	certain	types	of	rules	without	providing	for	any	form	of
public	participation.	These	exemptions	fall	into	three	categories.	The	first	includes	rules	that	are	exempt
because	of	their	subject	matter.	None	of	the	provisions	of	section	553	applies	to	rules	involving	(1)	“a
military	or	foreign	affairs	function	of	the	United	States”	or	(2)	“a	matter	relating	to	agency	management	or
personnel	 or	 to	 public	 property,	 loans,	 grants,	 benefits,	 or	 contracts”	 (§	 553(a)).	 These	 subject-matter
exemptions	are	not	developed	here.166
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The	 second	 category	 of	 exemptions	 includes	 (1)	 “interpretative	 rules,”	 (2)	 “general	 statements	 of
policy,”	and	(3)	procedural	rules	(“rules	of	agency	organization,	procedure,	or	practice”)	(APA	§	553(b)
(A)).	These	three	types	of	agency	rules	differ	in	nature	from	the	“legislative”	(or,	“substantive”)	rules	for
which	the	APA	requires	public	participation.167	The	distinctive	quality	of	a	legislative	rule,	according	to
the	Attorney	General’s	Manual,	 is	 that	 it,	 like	 a	 statute,	 regulates	 private	 conduct	with	 “the	 force	 and
effect	of	law.”168	“[S]ubstantive	rights	are	not	at	stake”	in	the	same	way	in	the	rule-types	grouped	in	the
second	 category	of	 rulemaking	 exemptions.169	 Interpretive	 rules	 and	policy	 statements	 are	 often	 called
“guidance	documents”	or	“nonlegislative”	rules	because	they	lack	the	force	of	law.	Procedural	rules,	in
contrast	 to	 guidance	 documents,	 are	 legally	 binding,	 but	 unlike	 the	 legislative	 rules	 that	 require	 public
participation,	 they	 do	 not	 create	 or	 alter	 substantive	 legal	 rights	 held	 by	 members	 of	 the	 public.
Procedural	 rules	 instead	 govern	 the	 processes	 that	 agencies	 follow	when	making	decisions	 concerning
substantive	rights.

Finally,	section	553	exempts	even	substantive,	legislative	rules	from	its	procedural	requirements	when
agencies	have	 “good	cause”	 to	bypass	 them.	Section	553(b)(B)	 allows	an	 agency	 to	dispense	with	 the
notice-and-comment	process	when	 it	 “for	good	cause	 finds”	 that	 compliance	would	be	“impracticable,
unnecessary,	or	contrary	to	the	public	interest.”	Section	553(d)(3)	allows	a	legislative	rule	to	take	effect



immediately	upon	publication	when	an	agency	has	“good	cause”	not	to	observe	the	otherwise	mandatory
30-day	waiting	period.

Agencies	 commonly	 draw	 on	 one	 of	 the	 section	 553	 exemptions	 as	 a	 means	 of	 making	 regulatory
policy	without	going	through	the	notice-and-comment	process.170	Yet	just	as	the	Supreme	Court	has
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disabled	 judicial	 efforts	 to	 add	 procedures	 beyond	 the	 section	 553	 norm	 of	 notice	 and	 comment,171
reviewing	courts	have	been	hesitant	 to	excuse	agencies	from	observing	that	statutory	baseline	of	public
participation	in	agency	rulemaking.	The	D.C.	Circuit	captured	the	prevailing	theme	of	the	case	law	when
it	 observed	 that	 section	 553’s	 exemptions	 have	 been	 “narrowly	 construed	 and	 only	 reluctantly
countenanced.”172	 Reviewing	 courts	 have	 been	 especially	 on	 guard	 against	 administrative	 attempts	 to
abuse	 these	 exemptions	 by	 issuing	 substantive,	 legislative	 rules	 on	 the	 sly	without	 affording	 interested
members	of	the	public	the	participation	rights	guaranteed	them	by	the	informal	rulemaking	process.173

This	section	considers	each	of	the	exemptions	from	section	553’s	requirements	for	public	participation
in	agency	rulemaking.	But	first,	it	describes	the	nature	of	the	“legislative	rules”	that	Congress	had	in	mind
when	it	designed	the	notice-and-comment	process	of	section	553.

(a)				Legislative	Rules
Legislative	rules	have	two	distinguishing	marks.	First	and	foremost,	they	establish	a	standard	of	public

conduct	 that	carries	 the	force	of	 law.174	The	second	marker	 follows	 from	 the	 first.	Because	 legislative
rules	are	legally	binding,	agencies	may	issue	such	rules	only	if	Congress	has	authorized	them	to	do	so.175
Legislative	rules	function	like	statutes.	If	valid,	they	create	legally	enforceable	rights	for	or	impose	legal
obligations	on	members	of	the	public.	They	bind	the	agency	and	the	courts	as	well.176	It	is	the
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legislative	 character	 of	 these	 rules	 that	 prompted	Congress	 to	 require	 public	 participation	 before	 their
adoption.

Reviewing	 courts	 distinguish	 legislative	 rules,	 which	 require	 notice	 and	 comment	 before	 their
adoption,	 from	guidance	documents,	which	 require	no	public	participation,	 by	determining	whether	 the
document	 in	 question	 has	 the	 “legal	 effects”	 described	 in	 the	 preceding	 paragraph.177	 The	 judicial
approaches	 for	detecting	 the	 legal	effect	of	an	administrative	document	vary,	depending	on	whether	 the
agency	claims	that	it	is	a	statement	of	policy	or	an	interpretive	rule.	The	differing	approaches	for	testing
the	legal	effect	of	agency	rules	and	statements	are	discussed	in	section	6.5(b).

Before	having	that	discussion,	it	is	worth	noting	that	some	reviewing	courts	have	used	an	alternative
test	 for	 distinguishing	 between	 legislative	 rules	 and	 guidance	 documents.	 These	 courts	 have	 required
agencies	to	proceed	through	notice	and	comment	whenever	a	document	has	“a	substantial	impact”	on	the
public.	The	substantial	impact	test	deemed	any	administrative	statement	or	rule	to	be	a	legislative	rule	if,
as	a	practical	matter,	it	caused	individuals	to	alter	their	conduct.178

The	substantial	 impact	 test	arose	as	a	competitor	 to	 the	 traditional	 legal	effects	approach	during	 the
heyday	of	the	judicial	hybrid	rulemaking	movement—the	period	stretching	from	the	late	1960s	to	the	mid-
1970s	(see	§	6.1).	Although	the	substantial	impact	test	has	had	its	academic	champions,179	in	recent	years



reviewing	courts	have	shied	away	from	the	test.180	The	problem	with	the	substantial	impact	test	is	that	an
agency’s	 nonlegislative	 statements,	 although	 not	 legally	 binding,	 inevitably	 influence	 public	 conduct.
Otherwise,	why	would	an	agency	bother	to	issue	them?	Because	guidance	documents	alter	public	conduct,
judges	have	worried	that	adopting	the	substantial	impact	test	to	define	legislative	rules	would	largely	read
out	the	section	553	exemptions	for	statements	of	policy	and	interpretive	rules.	Such	a	judicial	override,
they	have	concluded,	would	be	incompatible	with	the
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Vermont	 Yankee	 principle	 forbidding	 judges	 from	 ordering	 agencies	 to	 observe	 procedures	 that
Congress	consciously	had	declined	to	require.181

Although	the	Supreme	Court	has	not	ruled	on	the	legitimacy	of	the	substantial	impact	test,	the	courts	of
appeal	seem	to	have	abandoned	it	as	an	alternative	to	the	legal	effects	tests	when	distinguishing	between
legislative	rules	and	guidance	documents.182	However,	a	reviewing	court	may	assess	the	impact	of	a	rule
on	the	public	when	determining	whether	an	agency	statement	or	rule	has	legal	effect	and	thus	is	legislative
in	nature.183

(b)				Guidance	Documents
Guidance	documents	 (also	called	“nonlegislative	 rules”)	 lack	 the	 force	of	 law.	They	are	not	 legally

binding	on	 the	public,	 the	agency,	or	 the	courts.	Because	guidance	documents	 lack	 legal	 effect,	 section
553(b)(A)	of	the	Administrative	Procedure	Act	exempts	them	from	notice-and-comment	requirements,	and
section	 553(d)(2)	 of	 the	APA	exempts	 them	 from	 the	 30-day	waiting	 period	 that	 legislative	 rules	must
observe	before	taking	effect.	Congress	has	required	only	that	agencies	publish	guidance	documents	in	the
Federal	Register	in	order	to	rely	on	them	when	taking	action	affecting	members	of	the	public.184	Section
553(b)(A)	 identifies	 two	 types	 of	 guidance	 documents	 that	 enjoy	 this	 special	 treatment—general
statements	of	policy	and	interpretive	rules.

Congress’s	 removal	 of	 procedural	 constraints	 on	 the	 issuance	 of	 policy	 statements	 and	 interpretive
rules	reflects	not	only	the	nonlegislative	character	of	these	instruments,	but	also	the	desirability	of	their
use	in	administrative	governance.	Policy	statements	and	interpretive	rules	serve	two	basic	functions.	They
promote	administrative	consistency	by	instructing	agency	personnel	on	how	to	apply	broad	or	ambiguous
laws.	They	also	enhance	administrative	transparency	by	notifying	interested	members	of	the
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public	of	administrative	policies	and	legal	interpretations	before	the	agency	acts	on	them.185

Reviewing	 courts	 have	 experienced	 extraordinary	 difficulty	 at	 times	 when	 deciding	 whether	 an
administrative	statement	or	rule	is	legislative,	and	thus	subject	to	the	notice-and-comment	provisions	of
section	553,	or	nonlegislative,	and	 thus	 free	 from	all	public	participation	 requirements.	Because	of	 the
differing	natures	of	agency	policy	statements	and	interpretive	rules,	courts	have	used	a	distinct	analysis
for	distinguishing	each	 type	of	guidance	document	 from	 the	 legislative	 rules	 that	 trigger	 the	procedural
requirements	of	section	553.	The	APA’s	exemptions	for	policy	statements	and	for	 interpretive	rules	are
discussed	in	turn.

Policy	 Statements.	 Reviewing	 courts	 have	 tended	 to	 follow	 the	 Attorney	 General’s	 Manual’s
definition	of	policy	statements,	which	describes	these	instruments	as	“statements	issued	by	an	agency	to



advise	the	public	prospectively	of	the	manner	in	which	the	agency	proposes	to	exercise	a	discretionary
function.”186	Administrative	policy	statements	assume	a	variety	of	forms	and	proceed	under	many	titles,
such	 as	 “guidances,”	 “memoranda,”	 “manuals,”	 “policy	 letters,”	 “press	 releases,”	 “staff	 instructions,”
“bulletins”	and	the	like.

In	distinguishing	between	legislative	rules	and	policy	statements,	reviewing	courts	determine	whether
the	document	at	issue	binds	the	agency	in	subsequent	administrative	adjudications.187	As	the	D.C.	Circuit
explained,	“[A]n	agency	announcement	has	‘present-day	binding	effect’	if	the	agency	is	‘simply	unready	to
hear	 new	 argument’	 in	 proceedings	 governed	 by	 the	 announcement.”188	 In	 administrative	 adjudications
involving	a	legislative	rule,	the	agency	simply	interprets	the	rule	and	applies	it	to	the	facts.189	The	agency
cannot	alter	the	rule	without	satisfying
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the	 notice-and-comment	 requirements	 of	 section	 553.190	 By	 contrast,	 a	 nonlegislative	 statement	 of
policy	 leaves	 the	agency	genuinely	“free	 to	exercise	discretion”	when	deciding	future	adjudications.191
While	 agency	officials	may	use	 policy	 statements	 to	 guide	 their	 future	 actions,	 they	may	not	 “apply	 or
rely”	on	a	policy	statement	“as	law.”192	An	agency	that	uses	a	policy	statement	to	assist	in	its	decision-
making	“must	be	prepared	to	support	the	policy”	with	evidence	and	a	sound	rationale.193	The	absence	of
legal	effect	that	frees	agencies	to	issue	policy	statements	without	public	participation	and	without	delay
limits	an	agency’s	reliance	on	these	statements	in	future	cases.

The	D.C.	Circuit’s	decision	 in	Pacific	Gas	&	Electric	Co.	v.	Federal	Power	Commission194	 is	 the
leading	 authority	 on	 the	 distinction	 between	 legislative	 rules	 and	 policy	 statements.	 The	 decision	 also
illustrates	 the	 utility	 of	 agency	 policy	 statements,	 as	 well	 as	 the	 difficulties	 reviewing	 courts	 face	 in
distinguishing	 them	from	 the	 legislative	 rules	 that	 require	notice	and	comment.	Pacific	Gas	&	Electric
arose	 against	 the	 background	 of	 a	 natural	 gas	 shortage	 that	 forced	 pipeline	 companies	 to	 reduce	 the
deliveries	of	natural	gas	that	they	were	contractually	obligated	to	provide.	The	enabling	act	of	the	Federal
Power	 Commission	 (now,	 the	 Federal	 Energy	 Regulatory	 Commission)	 authorized	 the	 Commission	 to
relieve	 a	 pipeline	 company	 of	 its	 contractual	 obligations	 during	 a	 period	 of	 short	 supply	 upon	 agency
approval	of	a	“just	and	reasonable”	curtailment	plan.	The	FPC	issued	a	“Statement	of	General	Policy”
directing	all	pipeline	companies	anticipating	short	supplies	of	natural	gas	to	submit	a	curtailment	plan	for
the
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Commission’s	 approval.	 The	 result	 was	 a	 flurry	 of	 submissions	 reflecting	 a	 variety	 of	 delivery
priorities.

In	 an	 effort	 to	 sharpen	 its	 guidance	 to	 the	 pipeline	 companies,	 and	 thus	 to	 foster	 uniformity	 of	 the
companies’	 curtailment	 plans,	 the	 FPC	 issued	 a	 follow-up	 “Statement	 of	 Policy.”195	 This	 second
statement	delineated	a	list	of	delivery	priorities	that	pipeline	companies	should	observe	in	developing	a
curtailment	plan.	For	example,	the	Commission’s	new	statement	advised	that	residential	customers	should
receive	priority	over	 large	businesses,	 reasoning	 that	 it	 usually	would	be	 easier	 for	businesses	 to	 find
alternative	 sources	 of	 natural	 gas.	 The	 FPC’s	 statement	 provided,	 however,	 that	 in	 each	 of	 its
administrative	 proceedings	 reviewing	 a	 curtailment	 plan,	 the	 pipeline	 companies,	 as	 well	 as	 their
customers,	could	“challenge	or	support	[the	Commission’s]	policy	through	factual	or	legal	presentation	as



may	be	 appropriate	 in	 the	 circumstances	presented.”196	As	 the	D.C.	Circuit	 read	 the	 FPC’s	 follow-up
statement,	the	Commission	remained	open	to	approving	curtailment	plans	that	did	not	observe	its	list	of
delivery	priorities	if	it	concluded	that	the	plan	would	better	serve	the	public	interest.197

Pipeline	customers	that	had	been	assigned	a	low	priority	in	the	FPC’s	statement	sued,	claiming	that	the
statement	was	a	 legislative	 rule	 rather	 than	a	policy	statement,	and	 thus	 that	 it	was	 invalid	because	 the
Commission	had	issued	it	without	notice	and	comment.	The	court	of	appeals	rejected	the	claim.	The	focal
point	of	the	court’s	analysis	was	the	intention	of	the	Commission	in	issuing	the	follow-up	statement.	The
court	 of	 appeals	 found	 that	 the	 Commission	 had	 intended	 for	 its	 statement	 to	 establish	 only	 “initial
guidelines	as	a	means	of	facilitating	curtailment	planning	and	the	adjudication	of	curtailment	cases.”	The
FPC	had	made	clear	that	it	would	“thoroughly	consider	not	only	the	policy’s	applicability	to	the	facts	…
but	also	the	underlying	validity	of	the	policy	itself.”	Had	the	court	found	that	the	Commission	had	intended
that	its	statement	“establish	a	binding	rule	of	law	not	subject	to	challenge	in	particular	cases,”	the	court
would	have	held	the	statement	to	have	been	an	invalidly	promulgated	legislative	rule.198

In	determining	the	FPC’s	intent	to	issue	a	nonbinding	policy	statement	rather	than	a	legislative	rule,	the
court	of	appeals
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carefully	 parsed	 the	 text	 of	 the	 statement.	 The	 court	 began	 with	 the	 Commission’s	 characterization	 of
the	statement	as	a	policy	statement	rather	than	as	a	legislative	rule,	but	 the	court	hardly	rested	there.199
The	 court	 also	 satisfied	 itself	 that	 the	Commission’s	 statement	 had	 not	 created	 a	 legally	 binding	 norm
establishing	the	rights	of	pipeline	companies	or	of	their	customers.	Although	the	statement	identified	the
delivery	priorities	for	which	the	FPC	had	provided	“initial	and	tentative”	approval,	it	was	crucial	that	the
statement	gave	“no	assurance”	that	the	Commission	ultimately	would	approve	any	plan	that	complied	with
the	 statement’s	 priorities.	 The	 FPC’s	 statement	made	 equally	 clear	 that	 interested	 parties	 in	 each	 case
would	have	an	opportunity	to	persuade	the	Commission	not	to	apply	the	policy	in	their	circumstances.200

The	Pacific	Gas	&	Electric	approach	to	distinguishing	between	nonlegislative	policy	statements	and
legislative	 rules	 is	 subject	 to	 the	 criticism	 that	 the	 court’s	 reliance	 on	 the	 title	 and	 text	 of	 an	 agency
statement,	together	with	administrative	officials’	professed	intent	in	issuing	a	statement,	opens	space	(and
provides	incentive)	for	agencies	to	mischaracterize	the	binding	force	of	their	statements	in	order	to	avoid
the	statutory	obligations	of	notice	and	comment.	 It	 tempts	agencies,	 in	other	words,	 to	camouflage	 their
rules	as	policy	statements.201	The	D.C.	Circuit	in	Pacific	Gas	&	Electric	was	alert	to	this	shortcoming,
however,	warning	 the	 FPC	 that	 it	would	 invalidate	 the	Commission’s	 decisions	 regarding	 the	 pipeline
companies’	 fuel-curtailment	 plans	 if	 it	 found	 that	 the	 agency	 had	 relied	 on	 the	 statement	 of	 delivery
priorities	as	a	legally	binding	rule	rather	than	as	a	set	of	guidelines	for	the	exercise	of	decision-making
discretion	in	particular	cases.202

The	D.C.	Circuit	has	made	good	on	this	threat	in	later	cases,	demonstrating	that	the	court	will	find	an
administrative	statement
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to	be	a	 legislative	rule	rather	 than	a	policy	statement	not	only	 if	 it	“appears	on	 its	 face	 to	be	binding,”
but	also	if	the	agency	applies	the	statement	“in	a	way	that	indicates	it	is	binding.”203	The	D.C.	Circuit’s



decision	 in	 United	 States	 Telephone	 Association	 v.	 Federal	 Communications	 Commission204	 is
illustrative.	 United	 States	 Telephone	 Association	 involved	 the	 FCC’s	 issuance,	 without	 notice	 and
comment,	of	a	penalty	schedule	for	the	Commission’s	use	in	administrative	enforcement	proceedings.	The
schedule	established	a	base	fine	for	each	type	of	offense	within	the	FCC’s	jurisdiction.	The	statement	also
included	a	 series	of	 adjustments	 to	 the	base	 fines	 for	 specified	aggravating	and	mitigating	 factors.	The
FCC,	like	the	FPC	in	Pacific	Gas	&	Electric,	had	called	 its	penalty	schedule	a	policy	statement	rather
than	 a	 rule.	And	 the	 text	 of	 the	 FCC’s	 statement,	 like	 the	 FPC’s	 statement	 in	Pacific	Gas	&	Electric,
retained	 the	Commission’s	discretion	not	 to	apply	 the	penalty	 schedule	 in	particular	 cases.	The	court’s
review	of	the	penalty	schedule	cast	doubt	on	these	representations,	however.	For	one	thing,	the	court	was
skeptical	that	an	agency	would	publish	“an	exhaustive	framework	for	sanctions	if	it	did	not	intend	to	use
that	framework	to	cabin	its	discretion.”	Moreover,	the	subject	matter	of	the	FCC’s	statement—“a	detailed
schedule	 of	 penalties	 applicable	 to	 specific	 infractions	 as	 well	 as	 the	 appropriate	 adjustments	 for
particular	situations”—struck	the	court	as	more	fitting	for	a	legislative	rule	than	for	a	policy	statement.205

Most	importantly,	the	court	of	appeals	in	United	States	Telephone	Association	held	a	trump	card	that
had	 been	 unavailable	 in	Pacific	 Gas	 &	 Electric.	 In	Pacific	 Gas	 &	 Electric,	 the	 court	 reviewed	 the
agency’s	statement	before	officials	had	applied	it	in	subsequent	adjudications.	In	United	States	Telephone
Association,	there	was	a	track	record	which	allowed	the	court	to	test	the	agency’s	claim	that	the	schedule
provided	nonbinding	guidance	that	administrative	adjudicators	would	feel	free	to	disregard	in	appropriate
cases.	 This	 record	 showed	 that	 the	 agency	 had	 assessed	 fines	 “exactly	 as	 prescribed”	 by	 the	 penalty
schedule	 in	 virtually	 all	 of	 300	 administrative	 adjudications.	 This	 record	 convinced	 the	 court	 that	 the
agency’s	penalty	schedule	in	practice	was	binding	rather
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than	discretionary,	and	thus	was	invalid	without	prior	notice	and	opportunity	for	public	comment.206

Interpretive	 Rules.	 Reviewing	 courts	 have	 tended	 to	 follow	 the	 Attorney	 General’s	 Manual’s
definition	of	 interpretive	 rules,	which	describes	 these	 instruments	 as	 “rules	 or	 statements	 issued	by	 an
agency	to	advise	the	public	of	the	agency’s	construction	of	the	statutes	and	rules	which	it	administers.”207
As	was	true	of	policy	statements,	 interpretive	rules	may	appear	in	a	variety	of	agency	communications,
such	as	“memoranda,”	“manuals,”	and	the	like.208

A	 judicial	 examination	of	whether	 a	particular	 agency	pronouncement	 is	 a	 legislative	 rule	 requiring
notice	and	comment	or	an	 interpretive	 rule	exempt	 from	all	public	participation	obligations	 is	a	highly
fact-specific	undertaking.209	In	making	this	determination,	the	central	inquiry	is	whether	the	statement	or
rule	 itself	 creates	 or	modifies	 a	 legal	 right	 or	 obligation	 (and	 is	 thus	 a	 legislative	 rule)210	 or	merely
explains	 or	 clarifies	 provisions	 of	 a	 statute	 or	 regulation	 (and	 is	 thus	 an	 interpretive	 rule).211	 In	 one
influential	 statement	 of	 the	 test	 for	 finding	 an	 agency	 rule	 to	 be	 interpretive	 rather	 than	 legislative,	 the
D.C.	Circuit	wrote	that	the	rule	may	do	no	more	than	“spell[	]	out	a	duty	fairly	encompassed	within	the
[statute	or]	regulation	that	the	interpretation	purports	to	construe.”212

As	 with	 policy	 statements,	 an	 agency	 may	 not	 rely	 on	 its	 interpretive	 rules	 as	 binding	 law	 in	 its
decision-making.	An	agency	that	follows	an	interpretive	rule	in	an	adjudicatory	proceeding	legally	bases
its	 decision	 on	 the	 statute	 or	 legislative	 rule	 subject	 to	 interpretation,	 and	 not	 on	 the	 interpretive	 rule
itself.	The



283

interpretive	rule	simply	sets	out	the	agency’s	understanding	of	the	law	that	governs	its	decisions.213

Reviewing	 courts	 tend	 to	 look	 closely	 at	 agency	 interpretations	 of	 broad,	 general	 provisions	 of	 an
existing	statute	or	legislative	rule	to	ensure	that	the	“interpretation”	does	not	supply	the	operative	content
of	 the	 interpreted	 provisions.214	 The	 Seventh	 Circuit’s	 decision	 in	 Hoctor	 v.	 Department	 of
Agriculture215	illustrates	this	tendency.	An	agency	published	a	legislative	rule,	after	notice	and	comment,
broadly	requiring	that	facilities	housing	animals	“be	constructed	of	such	material	and	of	such	strength	as
appropriate	for	the	animals	involved.”	The	agency	quantified	the	appropriate	strength	requirement	in	an
internal	 memorandum	 instructing	 its	 inspectors	 that	 all	 “dangerous	 animals”	must	 be	 secured	 inside	 a
perimeter	fence	at	least	eight	feet	high.	The	agency	relied	on	the	eight-foot-fence	requirement	stated	in	the
memorandum	when	finding	a	dealer	who	kept	dangerous	animals	within	a	six-foot	fence	to	be	in	violation
of	the	appropriate-strength	regulation.216

The	court	of	appeals	held	that	the	agency	could	not	enforce	the	eight-foot-fence	rule	against	the	dealer
because	 it	 was	 legislative	 rather	 than	 interpretive,	 and	 the	 agency	 had	 not	 observed	 the	 notice-and-
comment	 procedures	 of	 section	 553	 before	 its	 adoption.	 The	 eight-foot-fence	 rule	was	 legislative,	 the
court	 held,	 because	 the	 agency	 had	 not	 derived	 the	 rule	 from	 the	 appropriate-strength	 regulation	 “by	 a
process	reasonably	described	as	interpretation.”	The	agency	had	not	construed	the	terms	“appropriate”	or
“strength”	to	mean	“eight	feet.”	Rather,	the	internal	memorandum	had	transformed	the	general	appropriate-
strength	 requirement	 into	 a	 new	 and	 specific	 eight-foot-fence	 requirement	 for	 housing	 dangerous
animals.217
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Although	reviewing	courts	are	wary	of	agencies	using	interpretive	rather	than	legislative	rules	to	flesh
out	broad	and	general	legal	provisions,	they	uphold	such	efforts	where	the	interpretation	“supplies	crisper
and	 more	 detailed	 lines	 than	 the	 authority	 being	 interpreted”	 without	 establishing	 a	 new	 and	 distinct
standard	 of	 conduct.218	 The	D.C.	 Circuit’s	 decision	 in	Paralyzed	 Veterans	 of	 America	 v.	 D.C.	 Arena
L.R.219	 provides	 an	 example	 of	 a	 true	 interpretive	 rule	 adding	 specificity	 to	 the	 interpreted	 law.	 The
Americans	with	Disabilities	Act	required	that	certain	newly	constructed	facilities	be	“readily	accessible
to	 and	 usable	 by	 individuals	 with	 disabilities.”	 Using	 its	 rulemaking	 authority	 granted	 by	 the	 act,	 the
Justice	Department	issued	a	legislative	rule	requiring	newly	constructed	facilities	to	include	wheelchair
areas	providing	people	with	physical	disabilities	“lines	of	sight	comparable	to	those	for	members	of	the
general	public.”	Later,	the	Department,	in	a	manual	published	without	notice	and	comment,	interpreted	the
rule’s	comparable-lines-of-sight	requirement	to	mean	sightlines	over	standing	spectators	in	arenas	where
spectators	 can	 be	 expected	 to	 stand	 (such	 as	 a	 sports	 facility).	 The	 court	 of	 appeals	 held	 that	 this
interpretation	was	not	a	legislative	rule.	In	this	instance,	the	court	of	appeals	was	satisfied	that	the	Justice
Department’s	statement	in	the	manual	was	“not	sufficiently	distinct	or	additive	to	the	regulation	to	require
notice	and	comment.”	The	 interpretation	 in	 the	manual,	 the	court	 found,	had	been	“driven	by	 the	actual
meaning	[the	Department]	ascribe[d]	to	the	phrase	‘lines	of	sight	comparable.’	”220	Thus	the	legal	basis
of	any	Justice	Department	action	pursuant	 to	 its	manual’s	 interpretation	would	be	 the	 legislative	 rule	 it
had	issued	pursuant	to	notice	and	comment.	The	same	could	not	be	said	of	the	agency	action	pursuant	to
the	eight-foot-fence	rule	that	the	Seventh	Circuit	invalidated	in	Hoctor.

In	a	controversial	line	of	decisions,	the	D.C.	Circuit	has	held	that	an	agency	is	required	to	follow	the



notice-and-comment	 process	when	 it	makes	 “a	 significant	 change”	 to	 “definitive	 interpretations”	 of	 its
legislative	rules.221	The	court	first	suggested	this	innovation	in	Paralyzed	Veterans	of	America,222	and	it
cemented	the	requirement	in	Alaska	Professional	Hunters	Ass’n	v.	FAA.223	Alaska	Professional	Hunters
involved	a	“Notice	to	Operators”	stating	that	the	Federal	Aviation	Administration’s	regulations	governing
commercial	air
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operations	 applied	 to	 Alaskan	 hunting	 and	 fishing	 guides	 who	 fly	 light	 aircraft.	 By	 its	 term,	 the	 FAA
Notice	 appeared	 to	 qualify	 as	 an	 interpretative	 rule	 that	 was	 exempt	 from	 the	 notice-and-comment
requirements	of	section	553.	The	court,	however,	held	that	the	Notice	did	not	qualify	for	the	interpretive
rule	exemption	because	it	had	“significantly	revise[d]”	a	“definitive”	administrative	interpretation.224	For
over	thirty	years,	the	FAA’s	Alaska	regional	office	had	taken	the	position	that	the	commercial	operations
regulations	did	not	apply	to	Alaskan	guide	pilots.225

The	 court	 in	Alaska	 Professional	 Hunters	 offered	 two	 rationales	 for	 denying	 the	 interpretive	 rule
exemption	 to	 agency	 interpretations	 that	 “significantly	 revise[	 ]”	 a	 “definitive”	 administrative
interpretation.	First,	 according	 to	 the	 court,	 such	 a	 revision	 “in	 effect	 amend[s]	 its	 rule,	 something	 [an
agency]	may	not	accomplish	without	notice	and	comment.”226	This	rationale	conflates	a	 legislative	rule
with	 an	 agency’s	 interpretation	 of	 the	 rule.	 On	 this	 understanding,	 the	 administrative	 interpretation
becomes	part	of	the	rule,	and	it	can	only	be	altered	by	changing	the	rule.	An	agency	cannot	simply	revise
its	interpretation.227	And	yet,	we	do	not	say	that	a	court’s	interpretation	of	the	Constitution	becomes	part
of	the	Constitution,	and	thus	that	it	can	be	changed	only	by	constitutional	amendment.	Nor	do	we	say	that	a
judicial	 interpretation	of	a	statute	becomes	part	of	 the	statute,	and	thus	can	be	changed	only	through	the
legislative	process.	An	interpretive	rule,	like	a	judicial	interpretation,	simply	states	the	agency’s	view	of
what	a	statute	or	regulation	means.

The	 second	 rationale	 of	 the	 court	 in	 Alaska	 Professional	 Hunters	 was	 that	 “an	 authoritative
departmental	 interpretation”	 acquires	 the	 status	 of	 “administrative	 common	 law.”228	 If	 an	 authoritative
administrative	 interpretation	has	 the	 status	of	 (common)	 law,	 a	 rule	 that	 changes	 the	 interpretation	 is	 a
legislative	 rule,	because	 it	has	 the	 legal	effect	of	changing	 the	 law.	But	again,	 in	 the	APA	construct,	an
interpretive	rule	simply	states	the	agency’s	view	of	what	a	statute	or	regulation	means.	It	does	not	carry
the	force	of	law.	It	is	binding	neither	on	individuals	nor	on	the	agency	itself.	It	does	not	have	the	status	of
law,	regardless	of	how	authoritative	or	long-standing	the	interpretation	might	be.
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Alaska	 Professional	 Hunters	 is	 vulnerable	 to	 the	 claim	 that	 it	 violates	 the	 Vermont	 Yankee
prescription	 against	 reviewing	 courts	 imposing	 procedural	 obligations	 on	 agency	 decision-making	 that
depart	 from	 the	 APA	 framework.229	 Under	 the	 APA,	 interpretive	 rules	 are	 not	 subject	 to	 notice-and-
comment	 requirements	 because	 they	 lack	 the	 force	 of	 law.	 The	 D.C.	 Circuit	 in	 Alaska	 Professional
Hunters	essentially	overrode	that	congressional	judgment	because	it	believed	that	the	FAA’s	change	in	its
long-standing	 position	 that	 Alaskan	 guide	 pilots	 were	 not	 regulated	 as	 commercial	 pilots	 was	 simply
unfair.	“Alaskan	guide	pilots	and	lodge	operators	relied	on	the	advice	FAA	officials	imparted	to	them,”
by	investing	in	their	operations	on	the	assumption	that	the	regulations	in	question	did	not	apply	to	them.230
Moreover,	 the	 court	 believed,	 permitting	 the	 Alaskan	 guide	 pilots	 to	 participate	 in	 the	 FAA’s



interpretation	of	its	regulations	would	have	allowed	them	to	“have	suggested	changes	or	exceptions	that
would	 have	 accommodated	 the	 unique	 circumstances	 of	Alaskan	 air	 carriage.”231	 But	 just	 as	Vermont
Yankee	blocks	reviewing	courts	from	adding	a	hearing	requirement	to	the	notice-and-comment	process	on
the	grounds	of	individual	fairness	or	enhancement	of	agency	decision-making,	it	should	prevent	judicial
requirements	 that	 agencies	 follow	 notice-and-comment	 procedures	 when	 section	 553	 does	 not	 require
them	to	do	so.

The	 courts	 of	 appeals	 are	 split	 on	whether	 an	 interpretive	 rule	 that	 changes	 a	 prior	 administrative
interpretation	requires	notice	and	comment,232	and	the	Supreme	Court	has	yet	to	weigh	in.	For	its	part,	the
D.C.	Circuit	 has	 emphasized	 the	 limits	 of	Alaska	Professional	Hunters:	 the	 decision	 does	 not	 require
notice	 and	 comment	 for	 an	 interpretive	 rule	 unless	 the	 rule	 “significantly	 revises”	 a	 “definitive
interpretation”	of	the	statute	or	rule	in	question.233	Moreover,	the	court	has	suggested	that	Alaska
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Professional	 Hunters	 is	 limited	 to	 instances	 where	 an	 agency	 has	 changed	 “an	 authoritative
interpretation	of	 its	 regulation	on	which	 [the	challenger]	 justifiably	 relied	 to	 its	detriment.”234	And	 the
court	has	held	 that	 “so	 long	as	 a	new	guidance	document	 ‘can	 reasonably	be	 interpreted’	 as	 consistent
with	prior	documents,	it	does	not	significantly	revise	a	previous	authoritative	interpretation.”235

(c)				Procedural	Rules
The	Administrative	Procedure	Act	exempts	procedural	rules	(or	in	the	language	of	section	553(b)(A),

“rules	of	agency	organization,	procedure,	or	practice”)	from	the	requirements	of	notice	and	comment	in
order	 to	 provide	 agencies	 flexibility	 in	 “organizing	 their	 internal	 operations.”236	 This	 exemption
generally	is	available	for	administrative	rules	governing	the	conduct	of	an	agency’s	proceedings,	as	well
for	rules	allocating	authority	and	assigning	duties	within	an	agency.237	The	procedural	rules	that	govern
agency	proceedings,	unlike	 the	other	section	553(b)(A)	exemptions,	often	carry	 the	 force	of	 law.	When
they	do,	procedural	rules,	like	legislative	rules,	are	binding	on	the	agency	as	well	as	on	members	of	the
public	who	invoke	the	agency’s	decision-making	processes.	But	unlike	legislative	rules	requiring	notice
and	 comment,	 procedural	 rules	 do	 not	 alter	 the	 substantive	 rights	 or	 interests	 held	 by	members	 of	 the
public.238	 Rather,	 they	 control	 how	 individuals	 assert	 their	 rights	 and	 protect	 their	 interests	 in
administrative	proceedings.239

As	 students	 of	 federal	 civil	 procedure	 know	 all	 too	 well	 from	 their	 struggles	 with	 the	 doctrine
spawned	by	Erie	Railroad	Co.	v.	Tompkins,240	the	distinction	between	substance	and	procedure	can	be	as
elusive	as	the	distinction	between	legislative	rules	and	guidance	documents.	The	enduring	difficulty	has
been	that	procedure	affects	substance.	Parties	may	lose	substantive	rights	by
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failing	 to	observe	procedural	 rules.241	There	have	been	occasions	when	 reviewing	courts	have	 treated
rules	 governing	 agency	 procedure	 as	 legislative	 rules	 requiring	 notice	 and	 comment	 because	 the
substantive	 impact	 of	 the	 rule	 convinced	 the	 judges	 that	 public	 participation	 in	 the	 rulemaking	 was
appropriate.242	 And	 some	 reviewing	 courts,	 at	 least,	 hold	 out	 the	 possibility	 of	 finding	 an	 agency’s
regulation	 of	 its	 procedure	 to	 be	 substantive	 when	 the	 regulation	 “encodes	 a	 substantive	 value
judgment”243	or	severely	restricts	substantive	rights.244	But	just	as	reviewing	courts	in	recent	years	have



resisted	defining	legislative	rules	by	their	“substantial	impact”	on	the	public	(see	§	6.5(a)),	contemporary
courts	 generally	 refuse	 to	 require	 procedural	 rules	 to	 observe	 the	 notice-and-comment	 requirements	 of
section	553	because	of	their	impact	on	the	parties	in	administrative	proceedings.245	As	the	D.C.	Circuit
recently	put	it,	“an	otherwise-procedural	rule	does	not	become	a	substantive	one,	for	notice-and-comment
purposes,	simply	because	it	imposes	a	burden	on	regulated	parties.”246

A	 comparison	 of	 the	 D.C.	 Circuit’s	 decisions	 in	 Pickus	 v.	 Board	 of	 Parole247	 and	 in	 National
Whistleblower	 Center	 v.	 Nuclear	 Regulatory	 Commission248	 illustrates	 the	 distinction	 between	 the
substantive,	 legislative	 rules	 that	 require	 notice	 and	 comment	 and	 the	 procedural	 rules	 that	 do	 not.	 In
Pickus,	 the	 court	 of	 appeals	 held	 a	 rule	 revision	 by	 the	 Parole	 Board	 to	 be	 substantive	 rather	 than
procedural	in	nature,	and	thus	to	require	notice	and	comment	pursuant	to	section	553.	Before	the	revision,
the	Parole	Board	had	followed	published	guidelines	delineating	many	of	the	criteria	its
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members	 considered	 when	 deciding	 whether	 to	 release	 federal	 prisoners	 on	 parole.	 The	 Board
restricted	 its	 decision-making	 discretion	 when	 it	 replaced	 those	 guidelines	 with	 “a	 complex,	 detailed
table”	specifying	the	prison	time	the	Board	would	require	an	inmate	to	serve	before	parole,	based	on	such
criteria	 as	 the	 severity	 of	 the	 inmate’s	 offense.	The	 new	 rules	were	 substantive	 rather	 than	 procedural
because	 they	 established	 the	 criteria	 by	 which	 the	 Board	 would	 make	 the	 substantive	 determination
whether	 to	 grant	 parole.	A	procedural	 rule	 exempt	 from	notice	 and	 comment,	 the	 court	 reminded,	 only
regulates	“the	form	of	agency	action	and	proceedings.”249

In	National	Whistleblower	Center,	 the	D.C.	Circuit	 held	 a	 rule	 revision	by	 the	Nuclear	Regulatory
Commission	 to	 be	 procedural	 rather	 than	 substantive	 in	 nature,	 and	 thus	 exempt	 from	 the	 public
participation	 requirements	 of	 section	 553.	The	NRC’s	 rule	 revision	 tightened	 the	 standard	 used	 by	 the
Commission	to	rule	on	requests	by	third	parties	for	an	extension	of	time	to	file	contentions	in	support	of	a
motion	 to	 intervene	 in	 license-renewal	proceedings.	Although	 the	new	 rule	 in	National	Whistleblower
Center,	 like	 the	 revised	 rule	 in	Pickus,	 restricted	 agency	discretion	 by	 changing	 the	 criteria	 of	 agency
decision-making,	 the	Whistleblower	 rule	 change	 governed	 purely	 procedural	 decisions.	 It	 revised	 the
“timetable	for	asserting	substantive	rights,”	rather	than	the	substantive	rights	themselves.	The	new	rule	in
Pickus,	by	contrast,	 changed	 the	criteria	 the	Parole	Board	used	 to	determine	eligibility	 for	parole,	 and
thereby	modified	the	substantive	rights	of	inmates	to	parole.250

(d)				The	Good	Cause	Exemptions
Two	 provisions	 of	 the	 Administrative	 Procedure	 Act	 offer	 “good	 cause”	 exemptions	 from	 section

553’s	 procedural	 requirements	 for	 substantive,	 legislative	 rulemaking	 by	 agencies.	 The	 first,	 section
553(b)(B),	exempts	legislative	rules	from	the	notice-and-comment	process	if	“the	agency	for	good	cause
finds	(and	incorporates	the
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finding	 and	 a	 brief	 statement	 of	 reasons	 therefor	 in	 the	 rules	 issued)	 that	 notice	 and	 public	 procedure
thereon	are	impracticable,	unnecessary,	or	contrary	to	the	public	interest.”	The	second,	section	553(d)(3),
exempts	legislative	rules	from	the	30-day	waiting	period	between	the	rule’s	publication	and	its	effective
date	when	an	agency	finds	“good	cause”	and	publishes	an	explanation	of	the	cause	with	the	rule.	Section



553(d)(3),	unlike	section	553(b)(B),	does	not	delineate	specific	grounds	for	finding	good	cause	to	exempt
a	 rule	 from	 the	 30-day	waiting	 period.	 To	 bypass	 the	 30-day	waiting	 period,	 reviewing	 courts	 expect
agencies	generally	“to	balance	the	necessity	for	immediate	implementation”	of	a	rule	against	the	fairness
of	providing	affected	members	of	the	public	sufficient	time	to	bring	themselves	into	compliance	with	the
new	rule.251

This	section	discusses	section	553(b)(B)’s	good	cause	exemption	from	the	usual	notice-and-comment
requirements	 of	 legislative	 rulemaking.	 Section	 553(b)(B)	 lists	 three	 distinct	 (yet	 overlapping)	 “good
cause”	 exemptions.	 An	 agency	 has	 “good	 cause”	 to	 avoid	 notice	 and	 comment	 if	 observing	 those
procedures	would	be	(1)	“impracticable,”	(2)	“unnecessary,”	or	(3)	“contrary	to	the	public	interest.”252
To	invoke	one	of	these	exemptions,	an	agency	must	support	its	finding	of	good	cause	to	the	satisfaction	of
a	 reviewing	 court.253	 In	 evaluating	 an	 exemption	 claim,	 a	 reviewing	 court	 only	 will	 consider	 the
“explanation	for	good	cause	that	the	agency	has	advanced	at	the	time	of	the	rule	making.”254	And	as	with
the	 other	 section	 553	 exceptions,	 judges	 “narrowly”	 construe	 the	 good	 cause	 exemptions	 to	 avoid	 any
unnecessary	evasion	of	the	notice-and-comment	obligations	that	usually	are	a	prerequisite	for	legislative
rulemaking.255
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Impracticability.	 The	 Attorney	 General’s	 Manual	 advised	 that	 notice	 and	 comment	 would	 be
“impracticable”	within	the	meaning	of	the	good	cause	exemption	if	following	that	process	would	impede
an	 agency’s	 “due	 and	 timely	 execution	 of	 its	 functions.”256	 Or	 as	 the	 Ninth	 Circuit	 explained	 this
exemption,	 notice	 and	 comment	 is	 “impracticable”	 if	 an	 agency	 cannot	 “both	 follow	 section	 553	 and
execute	its	statutory	duties.”257	Viewed	in	this	light,	the	impracticability	exemption	is	an	expression	of	the
general	principle	that	statutory	directives	in	an	agency’s	enabling	act	may	override	the	provisions	of	the
APA	(see	APA	§	559;	§	4.1).

The	conflict	between	an	agency’s	statutory	obligations	to	administer	its	enabling	act	and	to	observe	the
public	participation	requirements	of	section	553	occurs	when	an	agency	must	act	more	quickly	than	the
notice-and-comment	 process	 would	 allow.	 Thus,	 the	 Attorney	 General’s	 Manual’s	 illustration	 of	 the
impracticability	exemption	hypothesized	a	situation	where	an	agency	learned	from	the	investigation	of	an
airline	accident	that	a	rule	regulating	air	safety	should	be	revised	immediately	in	order	to	save	lives.	In
such	a	case,	the	Attorney	General’s	Manual	advised,	the	agency	would	be	justified	in	finding	notice	and
comment	to	be	“impracticable”	because	of	the	overriding	need	to	ensure	air	safety	by	immediately	issuing
a	new	rule.258

Agencies	 commonly	 invoke	 the	 impracticability	 exemption	 when	 they	 are	 under	 pressure	 to	 issue
legislative	rules	before	a	congressional	or	judicial	deadline.	The	mere	existence	of	such	a	deadline,	even
if	“strict,”	does	not	justify	an	exemption	from	notice	and	comment.259	Reviewing	courts,	however,	have
held	that	the	combination	of	a	strict	deadline	and	a	particularly	complex	rulemaking	may	make	notice	and
comment	“impracticable”	and
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thus	within	 the	good	cause	exemption.260	Yet	even	 in	a	complex	 rulemaking,	 the	good	cause	exemption
should	not	be	available	 if	 the	deadline	 leaves	 the	agency	adequate	 time	 to	comply	with	 the	procedural
requirements	of	section	553.261	Nor	should	reviewing	courts	allow	agencies	 to	“abuse”	 this	good	case



exemption	by	procrastinating	until	 just	before	a	deadline	and	 then	claiming	 insufficient	 time	 to	proceed
with	notice	and	comment.262

Public	Interest.	According	to	the	Attorney	General’s	Manual,	notice	and	comment	is	“contrary	to	the
public	 interest”	when	 “advance	 notice”	 of	 new	 rules	 “tend[s]	 to	 defeat	 their	 purpose.”263	 The	 classic
example	here	is	administrative	rulemaking	establishing	price	controls.	An	agency	might	reasonably	fear
that	providing	advance	notice	of	a	price	freeze	would	stimulate	a	stampede	by	firms	to	raise	prices	and	to
complete	transactions	before	the	controls	take	effect.264	When	invoking	the	“public	interest”	exemption	in
such	 situations,	 however,	 agency	 officials	 must	 be	 prepared	 to	 demonstrate	 to	 a	 reviewing	 court’s
satisfaction	 the	 substantiality	 of	 their	 fear	 that	 regulated	 entities	 will	 take	 actions	 that	 undermine	 the
contemplated	regulation	while	the	rulemaking	proceeding	is	pending.265
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In	an	emergency	situation,	the	public	interest	exemption	overlaps	with	the	impracticability	exemption,
and	agencies	sometimes	rely	on	both	to	justify	issuing	a	legislative	rule	without	notice	and	comment.	For
example,	 the	 Fourth	 Circuit	 upheld	 INS’s	 rule,	 issued	 without	 notice	 and	 comment	 during	 the	 Iranian
hostage	crisis	in	1980,	limiting	the	time	that	certain	Iranian	nationals	were	permitted	to	stay	in	the	United
States.266	 And	 reviewing	 courts	 have	 been	 receptive	 to	 agency	 findings	 that	 public	 health	 and	 safety
emergencies	 justify	dispensing	with	notice-and-comment	procedures.267	By	contrast,	 an	 agency’s	 claim
that	 immediate	 publication	 of	 a	 final	 rule	would	 promote	 efficiency,	 save	money,	 or	 otherwise	 further
Congress’s	 general	 regulatory	 goals	 ordinarily	 should	 not	 be	 sufficient	 to	 invoke	 the	 public	 interest	 or
impracticability	exemption.	An	agency	could	make	such	a	claim	for	almost	any	rule.	 In	order	 to	 invoke
these	 exemptions,	 agencies	 must	 be	 able	 to	 demonstrate	 some	 extraordinary	 need	 to	 issue	 a	 rule
immediately.268

Nor	may	an	agency	invoke	the	public	interest	exemption	on	the	claim	that	its	rule	does	not	pose	a	risk
to	the	public	interest.	Such	a	claim	“inverts	the	presumption”	of	the	APA	that	observing	the	notice-and-
comment	process	for	legislative	rulemaking	serves	the	public	interest.269	As	the	D.C.	Circuit	noted,	“The
question	is	not	whether	dispensing	with	notice	and	comment	would	be	contrary	to	the	public	interest,	but
whether	providing	notice	and	comment	would	be	contrary	to	the	public	interest.”270

Interim	Final	Rules.	It	has	become	common,	and	expected,	for	agencies	invoking	the	impracticability
and	public	interest	exemptions	from	notice	and	comment	to	issue	final	rules	on	an	interim	basis,	coupled
with	the	announced	intention	of	replacing	these	“interim	final”	rules	with	permanent	rules	after	notice	and
comment.	 Although	 the	 Administrative	 Procedure	 Act	 does	 not	 require	 agencies	 to	 issue	 interim	 final
rules	when	invoking	the	impracticability	or	public	interest	exemptions,	reviewing	courts	are	more	likely
to	allow	those	exemptions	when	agencies	issue	final	rules	on	an	interim	basis.271
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The	 interim	 final	 rulemaking	 process	 is	 a	 highly	 desirable	 administrative	 innovation.	 It	 allows
agencies	to	fulfill	the	obligations	of	their	enabling	acts	by	immediately	promulgating	rules	when	time	is	of
the	essence,	as	well	as	to	honor	the	public	participation	requirements	of	section	553	before	formulating
the	permanent	regulation.	The	APA	does	not	explicitly	authorize	the	process	of	“interim	final	rulemaking,”
but	 there	 is	no	 legal	 impediment	 to	 its	adoption	so	 long	as	 the	agency	 is	 justified	 in	 its	 invocation	of	a
good	cause	exemption	from	notice-and-comment	requirements.272



Unnecessary.	 The	 Attorney	 General’s	 Manual	 advised	 that	 notice	 and	 comment	 would	 be
“unnecessary,”	and	 therefore	would	not	be	required,	 for	“the	 issuance	of	a	minor	rule	or	amendment	 in
which	the	public	is	not	particularly	interested.”273	An	example	of	such	a	non-controversial	rule	would	be
a	requirement	that	parties	sign	loan	agreements	in	ink	rather	than	in	pencil.	A	study	conducted	in	the	late
1980s	 found	 that	 roughly	 one	 quarter	 of	 the	 administrative	 rules	 adopted	 pursuant	 to	 the	 good	 cause
exemptions	were	 grounded	 on	 the	 agency’s	 claim	 that	 the	minor	 or	 technical	 nature	 of	 the	 rulemaking
suggested	that	the	public	would	have	no	interest	in	commenting.274

Agencies	have	cited	this	good	cause	exemption,	with	mixed	success,	when	making	what	they	regard	as
“technical”	 amendments	 to	 legislative	 rules.	 In	 Chlorine	 Institute,	 Inc.	 v.	 Occupational	 Safety	 and
Health	Administration,275	for	example,	the	Fifth	Circuit	allowed	OSHA	to	correct	a	“clerical	mistake”	in
its	 rule	 governing	 exposure	 to	 chlorine.	 The	 court	 of	 appeals	 ruled	 that	 the	 “unnecessary”	 exemption
enabled	 agencies	 to	 correct	 “inadvertent	 and	 ministerial”	 errors	 in	 their	 legislative	 rules,	 unless	 the
“correction”	was	“a	guise	for	changing	previous	decisions	because
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the	wisdom	 of	 those	 decisions	 appears	 doubtful	 in	 the	 light	 of	 changing	 policies.”276	 But	 in	Utilities
Solid	Waste	Activity	Group	 v.	Environmental	Protection	Agency,277	 the	D.C.	Circuit	 denied	 the	 good
cause	exemption	to	EPA’s	attempt	to	correct	a	ministerial	mistake	in	its	rules	governing	PCBs.	The	court
of	appeals	found	that	“members	of	the	public	were	greatly	interested”	in	the	agency’s	amendment	because
the	change	had	“greatly	expanded	the	regulated	community	and	increased	the	regulatory	burden.”278

Direct	Final	Rulemaking.	The	Environmental	Protection	Agency	pioneered	a	 legislative	rulemaking
innovation	 that	has	gained	 traction	 in	 recent	years.	This	 innovation,	called	“direct	 final	 rulemaking,”	 is
reserved	 for	 instances	when	agency	officials	believe	 that	 following	 the	notice-and-comment	process	 is
unnecessary	because	the	rules	will	not	stir	controversy.	Section	553(b)(B)	of	 the	APA	provides	a	good
cause	exemption	from	notice	and	comment	in	such	circumstances,	but	an	agency	invoking	the	exemption
risks	 invalidation	of	 its	 rule	 if	a	 reviewing	court	disagrees	with	 the	agency’s	prediction	of	 the	public’s
lack	of	 interest	 in	 its	 rulemaking.	Direct	 final	 rulemaking	allows	agencies	 to	hedge	against	 that	 risk	by
testing	 their	 belief	 that	 notice-and-comment	 procedures	 are	 unnecessary.	 In	 this	 process,	 the	 agency
publishes	 a	 final	 rule,	 together	with	 a	 statement	of	basis	 and	purpose,	without	having	gone	 through	 the
notice-and-comment	process.	The	publication	states	that	the	rule	will	become	effective	at	a	later	date	if
the	 agency	 receives	 no	 significant	 adverse	 comment.	 Should	 the	 agency	 receive	 such	 comment,	 it
withdraws	the	rule	and	proceeds	through	the	notice-and-comment	process.279

The	Administrative	 Procedure	Act	 does	 not	 explicitly	 authorize	 direct	 final	 rulemaking,	 and	 courts
have	 yet	 to	 settle	 its	 legality.	 The	 direct	 final	 rulemaking	 process	 is	 permissible,	 of	 course,	 if	 public
participation	 is	 “unnecessary”	 within	 the	 meaning	 of	 the	 good	 cause	 exemption	 of	 section	 553(b)(B).
Indeed,	in	such	a	case,	direct	final	rulemaking	provides	more	procedure	than	is	statutorily
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required.	But	what	of	 rules	with	 sufficient	 impact	on	 the	 regulated	public	 to	 rule	out	 a	 conclusion	 that
they	 are	minor	 or	 technical?	An	 agency	may	 be	 expected	 to	 answer	 this	 question	 by	 claiming	 that	 the
absence	 of	 significant	 adverse	 public	 comment	 demonstrates	 the	 lack	 of	 public	 interest	 in	 the
rulemaking.280	But	it	is	not	certain	that	the	absence	of	such	comments,	without	more,	establishes	that	an



agency	rule	is	technical	or	minor	or	that	notice	and	comment	otherwise	is	unnecessary.281

A	 proponent	 of	 direct	 final	 rulemaking	 has	 argued	 that	 the	 process	 substantially	 complies	 with	 the
notice-and-comment	requirements	of	section	553	even	if	the	good	cause	exemption	is	not	applicable	to	a
particular	 rulemaking	proceeding.	The	argument	here	 is	 that	 the	direct	 final	 rulemaking	process	affords
interested	 members	 of	 the	 public	 both	 notice	 of	 the	 agency’s	 rulemaking	 intention	 as	 well	 as	 the
opportunity	 to	 block	 the	 rulemaking	 by	 submitting	 substantial	 adverse	 comment.282	 But	 it	 is	 far	 from
certain	 that	 reviewing	 courts	 would	 accept	 deviations	 from	 the	 notice-and-comment	 process	 for
legislative	rules	for	which	they	have	found	public	participation	to	be	necessary,	and	thus	outside	the	good
cause	exemption.283
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Chapter	7

THE	AVAILABILITY	AND	TIMING	OF	JUDICIAL	REVIEW

§	7.1					The	Administrative	Procedure	Act’s	Roadmap	for	Judicial	Review
(a)				Special	Statutory	Review
(b)				APA	(or	General	Statutory)	Review
(c)				Nonstatutory	Review

§	7.2					The	Availability	of	Judicial	Review
(a)				Statutory	Preclusion	of	Judicial	Review
(b)				Agency	Action	Committed	to	Agency	Discretion
(c)				Standing

§	7.3					The	Timing	of	Judicial	Review
(a)				Finality
(b)				Ripeness
(c)				Exhaustion	of	Administrative	Remedies

_________

The	final	component	of	 the	 traditional	model	of	administrative	 law	(see	§	1.4)	provides	for	 judicial
review	 of	 agency	 action	 (and	 sometimes	 inaction)	 to	 ensure	 its	 legality,	 and	 thus	 its	 legitimacy.	 This
judicial	role	of	 testing	 the	exercise	of	administrative	power	for	 its	 fidelity	 to	 law	is	crucial	 in	a	polity
committed	to	the	rule	of	law.

Some	form	of	judicial	review	has	always	been	part	of	the	administrative	process	in	the	United	States.
From	the	beginning,	courts	have	checked	the	legality	of	administrative	decisions	before	enforcing	them	in
a	 civil	 or	 criminal	 proceeding.	 Early	 courts	 also	 drew	 on	 the	 common	 law	 remedies	 that	 America
inherited	from	English	legal	practice	to	review	official	action.	Individuals	challenged	actions	by	public
officials	that	violated	their	common	law	rights	by	filing	suits	for	damages	against	the	officials	personally.
English	 common	 law	 also	 provided	 a	 network	 of	 prerogative	 writs—most	 prominently,	 the	 writs	 of
mandamus	 and	 of	 habeas	 corpus—from	 which	 American	 judges	 might	 select	 in	 order	 to	 control	 the
legality	of	government	action.1	For	example,	in	Marbury	v.
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Madison,2	 the	 justices	used	a	writ	of	mandamus	 to	 review	Secretary	of	State	James	Madison’s	 refusal
to	deliver	William	Marbury’s	commission	to	serve	as	justice	of	the	peace	for	the	District	of	Columbia.
When	the	common	law	provided	no	remedy,	courts	drew	on	their	equitable	powers,	such	as	the	power	to
issue	injunctions,	to	protect	individuals	from	unlawful	government	action.3

Yet	for	a	variety	of	reasons,	these	traditional	remedies	fell	short	of	making	judicial	review	generally
available	for	monitoring	the	legality	of	federal	agency	action.	This	shortcoming	perhaps	was	acceptable
in	early	America,	when	federal	administrators	seldom	acted	in	ways	that	directly	compromised	individual
rights.	But	Congress	disturbed	the	early	American	equilibrium	in	the	late	nineteenth	and	early	twentieth



centuries	by	adopting	a	series	of	enabling	acts	creating	modern	federal	agencies	and	equipping	them	with
formidable	regulatory	powers	(see	§	1.5(b)).	Some,	but	not	all,	of	these	enabling	acts	explicitly	provided
for	judicial	review	of	the	regulatory	actions	they	authorized.

The	 interaction	of	 common	 law	 traditions	 and	 statutory	 judicial	 review	provisions	 created	 a	vexing
tangle	of	court	proceedings,	subjecting	agencies	to	widely	varying	forms	of	judicial	review,	and	at	times
to	no	judicial	review	at	all.	One	of	Congress’s	central	aims	in	adopting	the	Administrative	Procedure	Act
in	1946	was	to	clarify	and	to	unify	the	process	of	judicial	review	over	agency	action.	Sections	701–705
of	the	APA,	which	are	the	subject	of	this	chapter,	govern	the	availability	and	process	of	judicial	review.
Section	706,	which	is	the	subject	of	the	Chapter	8,	codifies	the	scope	of	judicial	review.

§	7.1					The	Administrative	Procedure	Act’s	Roadmap	for	Judicial	Review
Section	 704	 of	 the	 Administrative	 Procedure	 Act	 provides	 for	 two	 tracks	 of	 judicial	 review	 over

agency	action.	The	first	track	is	“special	statutory	review”	(APA	§	703),	which	section	704	describes	as
“[a]gency	 action	made	 reviewable	 by	 statute,”	 typically	 the	 enabling	 act.	 The	 second	 track	 of	 judicial
review	 provided	 for	 in	 section	 704	 is	 usually	 described	 as	 “APA	 review,”	 or	 as	 “general	 statutory
review.”	APA	review	is	available	for	“final	agency	action	for	which	there	is	no	other	adequate	[judicial]
remedy”	(APA	§	704).	A	third	and	final	track	of	judicial	review	is	available	for	at	least
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some	agency	action	 that	 is	not	 reviewable	according	 to	processes	prescribed	by	either	 the	enabling	act
or	the	APA.	This	third	track	of	judicial	review	is	described	as	“nonstatutory	review.”	(See	Figure	7–1.)

Figure	7–1:	The	APA’s	Roadmap	to	Judicial	Review

(a)				Special	Statutory	Review
Special	statutory	review	is	appropriate	where	the	agency’s	enabling	act	prescribes	a	particular	form	of

judicial	review	proceeding	for	the	relevant	administrative	action.	Special	statutory	review	provisions	are
most	 common	 in	 enabling	 acts	 authorizing	government	 regulation	 through	 formal	 adjudication.	Many	of
these	enabling	acts	instruct	challengers	to	file	a	petition	for	review	directly	in	a	circuit	court	of	appeals
(sometimes,	 specifically	 the	D.C.	Circuit),	 instead	 of	 filing	 the	more	 customary	 complaint	 in	 a	 federal
district	court.4	Congress	 often	 has	 considered	 review	 by	 a	 trial	 court	 to	 be	 unnecessary	 in	 such	 cases
because	 the	 formal,	 adjudicatory	hearing	process	 has	 framed	 the	 issues	 and	has	 closed	 the	 evidentiary
record.	 A	 reviewing	 court	 need	 only	 assess	 the	 legality	 of	 the	 agency’s	 decision	 based	 on	 the



administrative	hearing	record,	which	of	course,	is	how	appellate	courts	normally	proceed.
The	 linkage	between	 formal	administrative	adjudication	and	direct	 review	 in	 the	appellate	courts	 is

incomplete,	however.	Congress	has	subjected	some	administrative	rulemaking
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proceedings	 to	 direct	 review	 in	 the	 appellate	 courts.5	And	 some	 enabling	 acts	 create	 special	 statutory
review	proceedings	in	federal	district	court.	The	most	prominent	example	of	special	district	court	review
applies	to	administrative	decisions	concerning	Social	Security	benefits.6

(b)				APA	(or	General	Statutory)	Review
APA	review	is	the	default	track	for	judicial	review	of	agency	action.	When	an	enabling	act	does	not

prescribe	 a	 special	 review	proceeding,	 and	when	no	other	 judicial	 remedy	 is	 adequate,	 courts	 review
agency	action	pursuant	 to	the	provisions	of	 the	Administrative	Procedure	Act.7	This	chapter	 focuses	on
APA	review	rather	than	on	special	statutory	review	because	the	latter	proceedings	are	creatures	of	their
particular	enabling	acts.

APA	 review	 proceedings	 are	 structured	 by	 sections	 701–706	 of	 the	Administrative	 Procedure	Act.
APA	review	proceedings	also	are	subject	to	the	rules	of	jurisdiction	and	procedure	that	generally	apply	in
federal	 litigation.8	 In	brief,	Section	702	of	 the	APA	permits	any	person	who	 is	 injured	by	 final	agency
action,	and	who	otherwise	has	standing	to	sue	(see	§	7.2(c)),	to	seek	APA	review	of	that	action.	(Section
551(2)	of	the	APA	defines	“person”	to	include	not	only	individuals,	but	also	corporations,	partnerships,
associations,	and	the	like.)	Although	section	704	of	the	APA	creates	a	cause	of	action	for	judicial	review
of	final	agency	action	when	no	other	judicial	remedy	is	adequate,9	the	APA	itself	does	not	provide	federal
jurisdiction	over	such	actions.10	Jurisdiction	in	federal	district	court	is	readily	available	for	suits	against
federal	agencies,	however,	pursuant	to	the	general	federal	question	statute	(28	U.S.C.	§	1331).	Courts	also
review	agency	action	pursuant	to	the	APA	when	agencies	seeks	judicial	enforcement	of	their	orders	(APA
§	703).

APA	actions	may	be	filed	in	any	“court	of	competent	jurisdiction”	(typically	a	federal	district	court),
and	they	may	take	“any	applicable	form	of	legal	action,”	including	actions	for
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declaratory	 and	 injunctive	 relief	 (APA	 §	 703).	 Section	 702	 waives	 the	 sovereign	 immunity	 of	 the
United	States	for	actions	“seeking	relief	other	than	money	damages,”	unless	some	“other	statute	that	grants
consent	to	suit	expressly	or	impliedly	forbids	the	relief	which	is	sought.”	Filing	an	APA	action	does	not
automatically	 stop	 agency	 action	 from	 taking	 effect,	 but	 the	 APA	 gives	 reviewing	 courts	 authority	 “to
postpone	the	effective	date	of	an	agency	action	or	to	preserve	status	or	rights	pending	conclusion	of	the
review	proceedings”	(APA	§	705).

(c)				Nonstatutory	Review
The	 broad	 availability	 of	 judicial	 review	 over	 agency	 action	 provided	 by	 the	 Administrative

Procedure	Act	has	made	the	traditional	common	law	and	equitable	forms	of	action	largely	obsolete.	Yet
those	forms	of	action	may	spring	to	life	in	the	unusual	case	where	the	APA	or	its	review	provisions	do	not
apply	to	the	acting	agency	or	to	a	particular	agency	action.	In	these	instances,	contemporary	courts	may



fall	back	on	their	general	authority	to	provide	injunctive	and	other	forms	of	equitable	relief,	declaratory
judgments	(28	U.S.C.	§	2201),	and	writs	of	mandamus	(28	U.S.C.	§	2201).	Although	these	forms	of	relief
often	are	authorized	by	acts	of	Congress,	administrative	lawyers	have	grouped	them	under	the	unfortunate
rubric	“nonstatutory	review”	because	they	are	not	based	on	an	agency’s	enabling	act	or	on	the	APA.

§	7.2					The	Availability	of	Judicial	Review
The	 Administrative	 Procedure	 Act	 codifies	 a	 “strong	 presumption”	 favoring	 judicial	 review	 of

administrative	 action.11	 Accordingly,	 even	 when	 an	 enabling	 act	 is	 completely	 silent	 concerning	 the
availability	 of	 judicial	 review	 over	 the	 agency	 action	 it	 authorizes,	 section	 704	 of	 the	Administrative
Procedure	Act	 typically	authorizes	APA	review.12	The	APA,	however,	makes	 the	presumption	 favoring
judicial	review	of	agency	action	rebuttable	in	two	instances.	Section	701(a)	provides	that	APA	review	is
unavailable	“to	the	extent	that	(1)	statutes	preclude	judicial	review	or	(2)	agency	action	is	committed	to
agency	discretion	by	law.”	This	section	considers	these	exceptions	in	turn.
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(a)				Statutory	Preclusion	of	Judicial	Review
The	Administrative	 Procedure	 Act	 withdraws	 its	 provisions	 for	 judicial	 review	 “to	 the	 extent	 that

statutes	 preclude	 judicial	 review”	 (APA	 §	 701(a)(1)).	 Section	 701(a)(1)’s	 allowance	 for	 statutory
preclusion	 of	 judicial	 review	 follows	 the	 general	 scheme	 of	 the	 APA,	 which	 establishes	 a	 generally
applicable	set	of	default	rules	governing	the	administrative	process,	subject	to	override	by	other	acts	of
Congress	(see	APA	§	559).

It	 is	 rare	 for	Congress	 to	 completely	 insulate	 agency	 action	 from	 judicial	 review.	 It	 is	 not	 unusual,
however,	 for	 an	 enabling	 act	 to	 limit	 judicial	 review	 or	 to	 channel	 review	 to	 a	 specific	 court.	 The
prefatory	language	“to	the	extent”	in	section	701(a)	makes	clear	that	Congress	is	free	to	partially	preclude
judicial	review	of	an	agency’s	action.	But	because	of	 the	APA’s	“strong	presumption”	favoring	judicial
review	of	administrative	action,13	reviewing	courts,	following	the	legislative	history	of	the	APA,	require
“	 ’clear	 and	 convincing	 evidence’	 of	 a	…	 legislative	 intent”	 to	 preclude	 judicial	 review,	 wholly	 or
partially,	before	applying	section	701(a)(1).14

Implied	 Preclusion	 of	 Judicial	 Review.	 The	 Supreme	 Court	 has	 interpreted	 acts	 of	 Congress	 to
preclude	 judicial	 review	 when	 the	 acts	 have	 not	 expressly	 so	 provided.15	 In	 determining	 whether	 an
enabling	act	 implicitly	precludes	 judicial	 review	of	agency	action,	 reviewing	courts	assess	 the	overall
“statutory	 scheme,”	 asking	 whether	 the	 statute’s	 text,	 its	 regulatory	 purpose,	 or	 the	 legislative	 history
manifests	a	congressional	intention	to	preclude	judicial	review.16
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An	 implication	 of	 congressional	 intent	 to	 preclude	 judicial	 review	may	 arise	when	 an	 enabling	 act
expressly	identifies	particular	parties	who	may	seek	review	of	agency	action	or	particular	types	of	agency
action	that	are	subject	to	judicial	review,	but	remains	silent	regarding	other	parties	or	types	of	action.	The
Court	has	made	clear	 that	 such	 statutory	 silences	do	not	necessarily	 imply	 a	 congressional	 intention	 to
preclude	 judicial	 review.17	 For	 example,	 in	 Abbott	 Laboratories	 v.	 Gardner,18	 pharmaceutical
companies	 sued	 to	 challenge	 a	 rule	 of	 the	 Food	 and	 Drug	 Administration	 regulating	 the	 labeling	 of
prescription	drugs.	The	FDA	argued	that	Congress	had	 intended	to	preclude	pre-enforcement	review	of



such	 regulations.	 In	 the	 agency’s	 reading,	 the	 enabling	 act’s	 creation	 of	 a	 special	 procedure	 for	 pre-
enforcement	judicial	review	of	other	types	of	regulations	signaled	that	Congress	had	intended	to	preclude
pre-enforcement	 review	 of	 labeling	 regulations.	 The	 Court	 rejected	 FDA’s	 interpretation.	 The	 justices
assessed	“the	entire	legislative	scheme”	governing	judicial	review	of	FDA	regulations	and	concluded	that
Congress	had	intended	the	special	review	procedure	to	add	a	remedy	for	certain	types	of	rules	and	not	to
eliminate	the	“more	traditional	channels	of	review”	for	other	FDA	rules.19

The	 justices,	 however,	 have	 interpreted	 statutes	 similar	 to	 the	 FDA’s	 enabling	 act	 in	 Abbott
Laboratories	to	implicitly	preclude	judicial	review	of	agency	action	when	they	have	become	convinced
that	 allowing	 review	 of	 the	 relevant	 action	 would	 disrupt	 the	 administrative	 scheme	 Congress	 had
envisioned.	 Thunder	 Basin	 Coal	 Company	 v.	 Reich,20	 for	 example,	 involved	 an	 enabling	 act	 that
required	mining	companies	to	allow	a	representative	authorized	by	their	workers	to	join	agency	officials
when	 they	 inspected	 the	 companies’	 mines.	 A	 company	 sued	 in	 federal	 district	 court	 challenging	 the
selection	 of	 union	 employees	 as	 its	miners’	 representatives.	 The	Court	 held	 that	 the	 “structure”	 of	 the
enabling	act	demonstrated	Congress’s	intention	to	preclude	the	mining	company’s	suit.	The	act	established
a	special	process	for	administrative	enforcement	proceedings	and	provided	for	exclusive	jurisdiction	in
the	 federal	 courts	 of	 appeals	 for	 challenges	 by	 companies	 to	 adverse	 administrative	 enforcement
decisions.	The	Court	 believed	 that	 allowing	mining	 companies	 to	 file	 pre-enforcement	 suits	 in	 federal
district	court	to	head	off	administrative
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enforcement	proceedings	would	undermine	the	statutory	enforcement	scheme.21

Similarly,	in	Block	v.	Community	Nutrition	Institute,22	 the	Court	disallowed	the	ultimate	consumers
of	dairy	products	 from	suing	 to	challenge	milk-price	supports	 issued	by	 the	Department	of	Agriculture.
The	enabling	act’s	provision	of	review	rights	to	the	producers	and	handlers	of	dairy	products,	the	justices
found,	 implied	 that	 Congress	 had	 intended	 to	 preclude	 legal	 challenges	 by	 consumers.	As	 in	Thunder
Basin,	the	Court	in	Block	concluded	that	allowing	consumer	suits	would	“severely	disrupt”	the	“complex
and	delicate	administrative	scheme”	established	by	the	enabling	act.23

Constitutional	Limits	on	Statutory	Preclusion	of	Judicial	Review.	Although	the	justices	have	hinted
at	 the	 existence	 of	 “constitutional	 constraints”	 on	 Congress’s	 authority	 to	 preclude	 judicial	 review	 of
agency	action,24	they	have	never	invalidated	a	statutory	provision	precluding	such	review.25	The	Court,
however,	has	clearly	marked	statutory	preclusion	of	constitutional	claims	against	federal	agencies	as	an
area	of	special	sensitivity.26

The	 scope	 of	 congressional	 power	 to	 deny	 the	 federal	 judiciary	 its	 accustomed	 authority	 to	 hear
constitutional	claims	remains	one	of	the	great	unanswered	questions	of	constitutional	law.27	The	justices
have	 avoided	 that	 question	 in	 administrative	 litigation	 by	 steadfastly	 interpreting	 statutory	 provisions
generally	precluding	judicial	review	not	to	reach	constitutional	claims.28	The	Supreme
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Court’s	 decision	 in	 Johnson	 v.	 Robison29	 is	 illustrative.	 Johnson	 involved	 a	 constitutional	 challenge
to	 the	Veterans	Administration’s	 refusal	 to	 pay	 education	 benefits	 to	 conscientious	 objectors	 who	 had
satisfactorily	 completed	 two	 years	 of	 civilian	 service	 in	 lieu	 of	 military	 service.	 The	 enabling	 act



explicitly	denied	courts	the	power	to	review	VA	benefits	decisions	on	“any	question	of	law	or	fact.”	The
justices,	 however,	 worried	 that	 interpreting	 the	 statutory	 preclusion	 provision	 to	 bar	 constitutional
challenges	 to	 VA	 decisions	 would	 raise	 “serious”	 constitutional	 questions.	 They	 thus	 invoked	 the
“cardinal	principle	that	this	Court	…	first	ascertain	whether	a	construction	of	the	statute	is	fairly	possible
by	 which	 the	 [constitutional]	 question[s]	 may	 be	 avoided.”30	 Noting	 that	 the	 enabling	 act	 did	 not
explicitly	 earmark	constitutional	 claims	 for	preclusion,	 the	Court	held	 that	 the	 enabling	act’s	provision
generally	 precluding	 judicial	 review	 of	 VA	 benefits	 decisions	 did	 not	 preclude	 the	 conscientious
objector’s	suit.31

The	Supreme	Court	also	has	expressed	doubt	over	Congress’s	power	 to	preclude	judicial	review	of
agency	decisions	on	“a	pure	question	of	law.”32	Accordingly,	reviewing	courts	have	resisted	interpreting
statutory	provisions	generally	precluding	judicial	review	to	bar	purely	legal	challenges	to	agency	action.
Federal	courts	are	most	likely	to	honor	statutory	provisions	precluding	judicial	review	of	agency	findings
of	fact	and	of	agency	applications	of	law	to	fact.33

(b)				Agency	Action	Committed	to	Agency	Discretion
The	Administrative	Procedure	Act	withdraws	its	provisions	for	judicial	review	“to	the	extent	that	…

agency	action	is	committed	to	agency	discretion	by	law”	(APA	§	701(a)(2)).	In	contrast	 to	 the	statutory
preclusion	 exception	 of	 section	 701(a)(1),	 the	 committed-to-agency-discretion	 exception	 of	 section
701(a)(2)	 does	 not	 hinge	 on	 an	 explicit	 or	 implicit	 congressional	 intention	 to	 override	 the	 usual
presumption	of	reviewability.34	Rather,	an	action	is	committed	to
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agency	 discretion	 by	 law	 where	 an	 enabling	 act	 provides	 complete	 decision-making	 discretion	 to
administrators.35

An	agency	has	complete	decision-making	discretion,	the	Supreme	Court	held	in	Citizens	 to	Preserve
Overton	Park,	 Inc.	 v.	Volpe,	 in	 those	 rare	 instances	when	 a	 reviewing	 court	 has	 “no	 law	 to	 apply”	 in
reviewing	an	administrative	decision.36	A	reviewing	court	has	no	law	to	apply,	the	Court	later	explained
in	Heckler	 v.	 Chaney,37	 when	 the	 enabling	 act	 “is	 drawn	 so	 that	 a	 court	 would	 have	 no	 meaningful
standard	 against	 which	 to	 judge	 the	 agency’s	 exercise	 of	 discretion.”	 The	 absence	 of	 “judicially
manageable	standards”	to	review	agency	action	makes	it	“impossible”	for	courts	to	evaluate	whether	the
agency	has	abused	its	decision-making	discretion,	as	required	by	section	706(2)(A)	of	the	APA.38

On	the	relatively	few	occasions	in	recent	years	that	the	Supreme	Court	has	applied	section	701(a)(2)’s
committed-to-agency-discretion	exception,	 the	 justices	have	used	 the	“no	 law	 to	apply”	 test	 in	anything
but	 a	 mechanical	 fashion.	 The	 Court	 instead	 has	 approached	 the	 exception	 as	 an	 administrative	 law
counterpart	 to	 the	 political	 question	 doctrine,	which	 intertwines	 interpretation	 of	 the	 constitutional	 text
and	 a	 host	 of	 prudential	 considerations	 to	 insulate	 certain	 decisions	 by	 the	 political	 branches	 of	 the
federal	 government	 from	 judicial	 review.	 In	 similar	 fashion,	 when	 invoking	 the	 committed-to-agency-
discretion	exception,	the	justices	have	integrated	their	interpretation	of	an	enabling	act’s	standards	with	a
general	assessment	of	the	propriety	of	reviewing	the	type	of	agency	action	at	issue.	This	approach	has	led
the	 Court	 largely	 to	 limit	 the	 committed-to-agency-discretion	 exception	 to	 the	 types	 of	 administrative
decisions	that	the	justices	traditionally	have	regarded	as	unsuitable	for	judicial	review.39

For	 example,	 in	Lincoln	 v.	 Vigil,40	 the	 Court	 held	 that	 a	 decision	 by	 the	 Indian	 Health	 Service	 to



discontinue	a	regional
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health	 program	 for	 Indian	 children	 was	 not	 subject	 to	 judicial	 review.	 The	 agency	 decided	 to
reallocate	the	money	it	had	spent	for	 the	discontinued	regional	program	to	a	national	Indian	health-care
program.	Congress	had	never	appropriated	 funds	expressly	 for	 the	 regional	program.	 Instead,	Congress
funded	all	of	 the	agency’s	 Indian	health	programs	collectively	 through	annual	 lump-sum	appropriations.
The	justices	noted	that	they	“traditionally”	have	regarded	an	agency’s	allocation	of	funds	from	a	lump-sum
appropriation	 “as	 committed	 to	 agency	 discretion.”	 They	 explained,	 “[T]he	 very	 point	 of	 a	 lump-sum
appropriation	is	to	give	an	agency	the	capacity	to	adapt	to	changing	circumstances	and	meet	its	statutory
responsibilities	in	what	it	sees	as	the	most	effective	or	desirable	way.”41

The	 Court’s	 decision	 in	 Webster	 v.	 Doe42	 provides	 another	 example	 of	 the	 justices’	 use	 of	 the
committed-to-agency-discretion	exemption	to	steer	clear	of	agency	decisions	that	they	traditionally	have
been	 reluctant	 to	 review.	 In	Webster,	 the	 director	 of	 the	 Central	 Intelligence	 Agency	 fired	 an	 agency
employee	because	 the	director	believed	 that	 the	employee’s	homosexuality	made	him	a	security	risk.	A
statute	 authorized	 the	 director,	 “in	 his	 discretion,	 [to]	 terminate	 the	 employment	 of	 any	 officer	 or
employee	of	the	Agency	whenever	he	shall	deem	such	termination	necessary	or	advisable	in	the	interests
of	the	United	States.”	The	employee	claimed,	among	other	things,	that	the	firing	had	violated	that	statutory
provision	because	his	dismissal	was	not	“necessary	or	advisable	 in	 the	 interests	of	 the	United	States.”
The	 Court	 refused	 to	 consider	 whether	 or	 not	 the	 director	 had	 been	 correct	 in	 concluding	 that	 the
employee	 posed	 a	 security	 risk,	 holding	 that	 the	 statute	 committed	 the	 dismissal	 of	 CIA	 employees
completely	 to	 the	discretion	of	 the	director.	The	Court	 in	Webster	noted	 that	 the	 legislative	 text	did	not
limit	the	director’s	power	to	fire	CIA	employees	to	instances	where	the	firing	was	necessary	or	advisable
in	 the	 interests	 of	 the	 United	 States.	 The	 statute’s	 language	 instead	 authorized	 a	 firing	 whenever	 the
director	deemed	it	to	be	necessary	or	advisable	in	the	interests	of	the	United	States.	Interpreting	the	statute
to	 provide	 the	 director	 complete	 discretion	 to	 fire	CIA	 employees	made	 sense	 to	 the	 justices	 because
“employment	 with	 the	 CIA	 entails	 a	 high	 degree	 of	 trust	 that	 is	 perhaps	 unmatched	 in	 Government
service.”43
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Agency	 Decisions	 not	 to	 Commence	 Enforcement	 Actions.	Heckler	 v.	 Chaney44	 represents	 the
Court’s	 most	 striking	 use	 of	 the	 committed-to-agency-discretion	 exception	 to	 avoid	 reviewing
traditionally	 non-reviewable	 administrative	 decisions.	 Although	 the	 Administrative	 Procedure	 Act
defines	 “agency	 action”	 to	 include	 an	 agency’s	 “failure	 to	 act”	 (APA	§	551(13)),	 the	Court	 in	Chaney
flipped	 the	 usual	 presumption	 of	 reviewability	 for	 agency	 decisions	 not	 to	 begin	 an	 investigation	 or
enforcement	 action.	 Chaney	 held	 such	 “failure[s]	 to	 act”	 to	 be	 presumptively	 committed	 to	 agency
discretion.	The	Court	grounded	Chaney’s	presumption	of	non-reviewability	on	the	tradition	of	unfettered
executive	discretion	to	decline	prosecution	in	particular	cases,	as	well	as	on	“the	general	unsuitability”	of
judicial	 review	 for	 administrative	 decisions	 not	 to	 commence	 an	 enforcement	 proceeding.	 Agencies
seldom	 pursue	 every	 law	 violation	 within	 their	 jurisdiction.	 The	 justices	 explained,	 “[A]n	 agency
decision	 not	 to	 enforce	 often	 involves	 a	 complicated	 balancing	 of	 a	 number	 of	 factors	 which	 are
peculiarly	within	its	expertise.	Thus,	 the	agency	must	not	only	assess	whether	a	violation	has	occurred,
but	whether	agency	resources	are	best	spent	on	this	violation	or	another,	whether	the	agency	is	likely	to



succeed	 if	 it	 acts,	 whether	 the	 particular	 enforcement	 action	 requested	 best	 fits	 the	 agency’s	 overall
policies,	 and,	 indeed,	 whether	 the	 agency	 has	 enough	 resources	 to	 undertake	 the	 action	 at	 all.”
Administrators,	the	Court	believed,	were	“far	better	equipped”	than	judges	to	juggle	these	“variables.”45

Chaney’s	presumption	of	non-reviewability	for	decisions	by	agencies	not	to	commence	an	enforcement
proceeding	 is	 not	 absolute,	 however.	 A	 court	 has	 “law	 to	 apply,”	 and	 thus	 may	 review,	 an	 agency’s
decision	not	to	proceed	against	a	possible	law	violation	where	the	enabling	act	“has	provided	guidelines
for	the	agency	to	follow	in	exercising	its	enforcement	powers.”46	Dunlop	v.	Bachowski47	involved	such
statute.	In	Bachowski,	the	Secretary	of	Labor	had	rejected	a	union	member’s	request	that	the	agency	file
suit	to	set	aside	a	union	election.	The	enabling	act	provided	that,	upon	the	complaint	by	a	union	member,
the	Secretary	of	Labor	“shall	investigate	such	complaint	and,	if	he	finds	probable	cause	to	believe	that	a
violation	…	has	occurred	…	he	shall	…	bring	a	civil	action.”48	Judicial	review	of	the	Labor	Secretary’s
refusal	to
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commence	 an	 enforcement	 proceeding	 was	 proper,	 the	 Court	 in	Chaney	 later	 explained,	 because	 the
enabling	 act	 had	 “required,”	 and	 had	 not	 merely	 authorized,	 “the	 Secretary	…	 to	 file	 suit	 if	 certain
‘clearly	defined’	factors	were	present.”49	The	Court’s	willingness	to	review	agency	decisions	not	to	take
enforcement	action	when	an	enabling	act	requires	an	agency	to	act	in	specified	circumstances	aligns	the
committed-to-agency-discretion	exemption	of	section	701(a)(2)	with	section	706(1)	of	the	Administrative
Procedure	Act,	which	requires	reviewing	courts	to	“compel	agency	action	unlawfully	withheld.”50

Agency	Denials	 of	Rulemaking	Petitions.	 The	Administrative	 Procedure	Act	 provides	 “interested
person[s]	 the	 right	 to	 petition	 [an	 agency]	 for	 the	 issuance,	 amendment,	 or	 repeal	 of	 a	 rule”	 (APA	 §
553(e)).	The	APA	reinforces	this	right	by	requiring	any	agency	denying	a	rulemaking	petition	to	provide
“a	 brief	 statement	 of	 the	 grounds	 for	 denial”	 (APA	 §	 555(e)).	 Before	 Chaney,	 courts	 had	 regularly
reviewed	 the	 lawfulness	 of	 agency	 denials	 of	 rulemaking	 petitions.51	 But	 even	 though	 the	 Chaney
decision	 had	 made	 clear	 that	 the	 justices	 had	 not	 considered	 the	 reviewability	 of	 agency	 denials	 of
rulemaking	 petitions,52	 Chaney’s	 holding	 that	 agency	 decisions	 not	 to	 commence	 an	 enforcement
proceeding	were	presumptively	non-reviewable	placed	the	rulemaking	precedent	in	doubt.53

The	justices	largely	removed	the	Chaney	cloud	hovering	over	the	reviewability	of	agency	denials	of
rulemaking	 petitions	 in	Massachusetts	 v.	 Environmental	 Protection	 Agency.54	 In	Massachusetts,	 the
Court	held	that	denial	of	a	rulemaking	petition	was	more	“susceptible	to	judicial	review”	than	an	agency’s
decision	 not	 to	 initiate	 an	 enforcement	 action.	 Several	 “key	 differences”	 between	 these	 two	 forms	 of
agency	 inaction	 accounted	 for	 the	 inapplicability	 of	 Chaney’s	 presumption	 of	 non-reviewability	 to
rulemaking	 denials.	 “In	 contrast	 to	 nonenforcement	 decisions,”	 wrote	 the	 justices	 in	Massachusetts,
“agency	refusals	to	initiate
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rulemaking	 ‘are	 less	 frequent,	more	 apt	 to	 involve	 legal	 as	opposed	 to	 factual	 analysis,	 and	 subject	 to
special	formalities,	 including	a	public	explanation.’	”55	 It	also	has	been	significant	 to	reviewing	courts
that	the	APA	created	“a	procedural	right”	for	“interested	person[s]”	to	petition	an	agency	to	undertake	a
rulemaking	initiative.56



Courts	 review	 agency	 denials	 of	 rulemaking	 petitions	 by	 determining	 whether	 the	 denial	 was
“arbitrary,	 capricious,	 an	 abuse	 of	 discretion,	 or	 otherwise	 not	 in	 accordance	 with	 law”	 (see	 APA	 §
706(2)(A)).57	While	judicial	review	under	the	“arbitrary-or-capricious”	standard	always	is	limited	and
deferential,58	the	Court	in	Massachusetts	cautioned	that	judicial	review	of	agency	denials	of	rulemaking
petitions	should	be	“extremely	 limited”	and	“highly	deferential.”59	 Judicial	 review	of	such	denials,	 the
justices	 also	 advised,	 must	 be	 informed	 by	 the	 understanding	 that	 “an	 agency	 has	 broad	 discretion	 to
choose	 how	 best	 to	 marshal	 its	 limited	 resources	 and	 personnel	 to	 carry	 out	 its	 delegated
responsibilities.”60

Constitutional	Claims.	The	Court	has	resisted	the	conclusion	that	agency	action	which	is	committed	to
agency	 discretion	 within	 the	 meaning	 of	 section	 701(a)(2)	 is	 immune	 from	 constitutional	 review.	 In
Webster	v.	Doe,61	for	example,	the	justices	limited	the	non-reviewability	of	the	CIA	director’s	decision	to
fire	agency	employees	on	security	grounds,	in	the	language	of	the	section	701(a)	of	the	APA,	only	“to	the
extent”	an	employee	challenges	the	firing
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on	 statutory	 grounds.	 Federal	 courts,	 the	 Court	 held	 in	 Webster,	 remained	 open	 to	 an	 employee’s
“colorable	constitutional	claims”	against	the	director.62	For	such	a	claim,	of	course,	the	Constitution	itself
provides	reviewing	courts	with	the	necessary	“law	to	apply.”63

The	justices	in	Webster,	as	they	have	when	addressing	statutory	preclusion	claims,	made	no	secret	of
their	 desire	 “to	 avoid	 the	 ‘serious	 constitutional	 question’	 that	 would	 arise	 if	 a	 federal	 statute	 were
construed	to	deny	any	judicial	forum	for	a	colorable	constitutional	claim.”64	In	navigating	the	committed-
to-agency-discretion	exception,	as	in	interpreting	statutes	precluding	judicial	review,	the	Court	therefore
will	interpret	an	enabling	act	to	deny	constitutional	review	of	agency	action	only	if	Congress	makes	such
a	denial	“clear.”	 In	such	a	case,	 the	Court	 finally	would	be	confronted	with	 the	 issue	 it	 steadfastly	has
avoided,	 that	 is,	 whether	 Congress	 may	 strip	 the	 federal	 judiciary	 of	 the	 power	 to	 review	 the
constitutionality	of	administrative	action.65

(c)				Standing
Article	 III	 of	 the	 Constitution	 extends	 the	 federal	 judicial	 power	 to	 several	 types	 of	 “Cases”	 or

“Controversies.”	The	Supreme	Court	has	inferred	an	important	limitation	on	federal	jurisdiction	from	that
power	 grant:	 Article	 III	 contains	 a	 “case-or-controversy	 requirement”	 that	 restricts	 federal	 courts	 to
deciding	legal	questions	only	as	appropriate	to	resolve	an	actual	case.	The	bedrock	principle	of	the	case-
or-controversy	requirement	is	the	rule	prohibiting	federal	courts	from	issuing	“advisory	opinions,”	that	is,
legal	opinions	provided	outside	the	confines	of	a	pending	case.	The	case-or-controversy	requirement	of
Article	III	signals	 that	 judicial	 review	of	agency	action	 is	not	an	end	 in	 itself,	but	 rather	 is	a	means	of
deciding	cases,	and	thereby	protecting	individuals	from	unlawful	infringements	on	their	legal	rights.66

Over	the	years,	the	Court	has	refined	the	case-or-controversy	requirement	to	ensure	that	“cases”	within
the	 meaning	 of	 Article	 III	 are	 “of	 the	 sort	 traditionally	 amenable	 to,	 and	 resolved	 by,	 the	 judicial
process.”67	 These	 refinements	 include	 constitutional	 limitations	 on	 federal	 jurisdiction,	 which	 are
mandatory	for
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Congress	 and	 the	 courts,	 as	well	 as	 prudential	 limitations,	which	 are	 binding	 neither	 on	Congress	 nor
on	 the	courts.68	The	principle	of	standing—that	a	proper	plaintiff	 is	necessary	 for	 there	 to	be	a	proper
case—is	 the	most	 important	 of	 these	 case-or-controversy	 refinements.	 “[A]	 plaintiff	must	 demonstrate
standing	for	each	claim	he	seeks	to	press	and	for	each	form	of	relief	that	is	sought.”69

The	essence	of	the	standing	requirement	may	be	stated	simply:	a	plaintiff	must	have	a	“personal	stake
in	the	outcome	of	the	controversy.”70	The	details	of	standing	doctrine	are	not	so	simple.	Standing	doctrine
embodies	 an	 interaction	 of	 constitutional,	 statutory,	 and	 judge-made	 law	 that	 is	 as	 complex	 as	 it	 is
controversial.	A	full	treatment	of	the	subject	is	best	left	to	texts	on	the	jurisdiction	of	federal	courts.	This
section	presents	only	the	essentials	of	standing	doctrine	as	it	applies	to	federal	litigation	challenging	the
legality	of	agency	action.

The	Supreme	Court	has	created	no	less	than	six	criteria	for	determining	whether	a	plaintiff	has	standing
to	sue	in	federal	court.	The	first	three	criteria	are	“constitutional”	(or	“Article	III”)	requirements	that	the
justices	have	derived	from	the	case-or-controversy	limitation	of	Article	III.	These	requirements	are	that
the	plaintiff	(1)	has	suffered,	or	imminently	will	suffer,	“personal	injury”	(2)	that	is	“fairly	traceable”	to
the	defendant’s	allegedly	unlawful	conduct	and	(3)	that	is	“likely	to	be	redressed”	by	the	court	should	the
plaintiff	 prevail	 in	 the	 litigation.71	 The	 three	 constitutional	 standing	 requirements,	 as	 a	 group,	 are
designed	to	prevent	federal	courts	from	issuing	advisory	opinions.	They	also	help	to	ensure	that	lawsuits
challenging	agency	action	honor	the	essential	attributes	of	a	traditional	case.72

Because	Congress	cannot	expand	the	 jurisdiction	of	federal	courts	beyond	the	 limits	of	Article	III,73

none	of	the	three	constitutional	standing	requirements	may	be	abrogated	by	statute.74	Nor	may	litigants	or
the	courts	waive	them.	Plaintiffs,
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without	 exception,	 must	 allege,	 and	 prove,	 each	 of	 the	 three	 constitutional	 requirements	 in	 order	 to
establish	their	standing	to	sue	in	federal	court.75

If	a	plaintiff	satisfies	the	three	constitutional	requirements,	and	thus	establishes	the	court’s	Articles	III
power	to	decide	the	case,	a	court	still	may	dismiss	the	suit	if	the	plaintiff	trips	over	any	of	the	“judicially
self-imposed	 limits”	 on	 litigant	 standing.76	 The	 three	 most	 prominent	 “prudential”	 considerations
generally	deny	standing	to	plaintiffs	asserting	(1)	“generalized	grievance[s]	shared	in	substantially	equal
measure	by	all	or	a	large	class	of	citizens”;77	(2)	claims	that	are	outside	the	“zone	of	interests”	protected
by	the	law	upon	which	the	plaintiff	relies;	and	(3)	“third	party	claims,”	that	is,	the	assertion	of	someone
else’s	legal	rights.78

The	 prudential	 considerations,	 like	 the	 three	 constitutional	 requirements,	 help	 ensure	 that	 lawsuits
challenging	agency	action	resemble	traditional	cases.	But	the	Court	regards	them	as	being	“more	flexible”
than	the	Article	III	requirements.	The	Court	has	described	the	prudential	considerations	as	“rule[s]	…	of
federal	 appellate	 practice,	 designed	 to	 protect	 the	 courts	 from	 decid[ing]	 abstract	 questions	 of	 wide
public	 significance	 even	 [when]	other	governmental	 institutions	may	be	more	 competent	 to	 address	 the
questions	 and	 even	 though	 judicial	 intervention	 may	 be	 unnecessary	 to	 protect	 individual	 rights.”79
Because	the	prudential	considerations	are	not	compelled	by	the	Constitution,	Congress	may	override	them
by	statute.80	Even	in	the	absence	of	a	statutory	override,	a	court	in	its	discretion	may	decline	to	apply	a
prudential	consideration	in	a	particular	case.81



The	justices	have	acknowledged	that	each	of	the	six	elements	of	standing	doctrine	is	pliable.	Even	the
nondiscretionary
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constitutional	 requirements	 are	 “not	 susceptible	 of	 precise	 definition.”	 In	 close	 cases,	 the	 requirement
that	a	plaintiff	suffer	(or	imminently	will	suffer)	injury	often	morphs	into	an	inquiry	of	whether	a	plaintiff
has	 suffered	 sufficient	 injury	 to	 establish	 standing.	 The	 flexibility	 of	 the	 remaining	 two	 constitutional
standing	requirements	is	apparent	in	their	formulation:	a	plaintiff’s	injury	must	be	“fairly”	traceable	to	the
challenged	action,	and	a	favorable	judicial	decision	must	be	“likely”	to	remedy	the	injury.	It	should	come
as	 no	 surprise,	 then,	 that	 the	 Court’s	 implementation	 of	 the	 standing	 criteria	 has	 been	 anything	 but	 “a
mechanical	exercise.”82

Injury.	The	injury	requirement	often	is	the	focus	of	judicial	attention	when	a	plaintiff’s	standing	to	sue
is	 at	 issue.	 Federal	 courts	 traditionally	 enforced	 this	 requirement	 by	 applying	 the	 “legal	 interest”	 (or
“legal	right”)	test,	which	demanded	that	a	plaintiff	seeking	judicial	review	of	agency	action	allege	injury
to	 an	 interest	 protected	 by	 the	Constitution	 or	 by	 an	 act	 of	Congress	 or	 an	 interest	 analogous	 to	 some
common	 law	 right.83	 In	Association	 of	 Data	 Processing	 Service	 Organizations,	 Inc.	 v.	 Camp,84	 the
Supreme	Court	discontinued	the	legal	interest	test	because	the	justices	believed	that	it	conflated	standing,
a	 jurisdictional	 requirement,	 with	 the	 merits	 of	 the	 plaintiff’s	 substantive	 claim.	 Data	 Processing
reoriented	the	injury	inquiry	to	a	determination	of	whether	the	plaintiff	has	suffered	(or	imminently	will
suffer)	some	“injury	in	fact.”85

Although	the	Court	has	continued	to	stress	that	a	plaintiff’s	standing	to	sue	“in	no	way	depends	on	the
merits	of	the	plaintiff’s	contention	that	[the	defendant’s]	conduct	is	illegal,”86	the	injury
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determination	 nevertheless	 may	 turn	 on	 “the	 nature	 and	 source”	 of	 the	 plaintiff’s	 substantive	 claim.87
The	Court	since	Data	Processing	has	revived	the	traditional	“legal	interest”	test	at	least	to	some	degree
by	requiring	that	plaintiffs	not	only	plead	and	prove	“injury	in	fact,”	but	also	that	they	demonstrate	their
injury	is	“legally	and	judicially	cognizable.”88	The	justices	have	yet	to	pin	down	the	requirements	of	this
additional	 showing,	but	 for	 an	 injury	 to	be	 legally	 and	 judicially	 cognizable,	 it	must	 at	 least	 (1)	 result
from	“invasion	of	a	[plaintiff’s]	legally	protected	interest”	and	(2)	arise	in	a	dispute	that	is	“traditionally
thought	to	be	capable	of	resolution	through	the	judicial	process.”89

The	justices	have	warned	that	generalizations	about	standing	requirements	are	treacherous,90	but	they
have	often	repeated	several	descriptions	of	the	type	of	injury	necessary	to	support	litigant	standing.	First
and	 foremost,	 an	 injury	 must	 be	 “actual	 or	 imminent.”91	 The	 injury	 also	 must	 be	 sufficiently
“particularized,”	 “distinct,”	 and	 “personal”	 to	 distinguish	 the	 plaintiff’s	 interest	 in	 the	 outcome	 of	 the
litigation	from	those	of	 the	public	at	 large.92	And	finally,	an	 injury	must	be	“palpable”	and	“concrete,”
rather	than	“abstract,”	“conjectural,”	or	“hypothetical.”93

A	 trio	 of	 the	 Supreme	 Court’s	 environmental	 decisions	 helps	 to	 clarify	 the	 nature	 of	 the	 injury
necessary	 to	 secure	 a	 plaintiff’s	 standing	 to	 sue.	 In	 Sierra	 Club	 v.	 Morton,94	 an	 environmental
organization	 had	 sued	 to	 challenge	 the	 legality	 of	 a	 permit	 granted	 by	 the	 U.S.	 Forest	 Service	 for
development	 of	 a	 recreational	 facility	 in	 a	 national	 forest.	 The	 Sierra	 Club	 had	 alleged	 that	 the



development	 would	 harm	 “the	 aesthetics	 and	 ecology	 of	 the	 area.”	 The	 Court	 readily	 accepted	 that
aesthetic	and	environmental	harms,	although	non-economic	in	nature,	could	satisfy	the	injury
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requirement	of	Article	 III.	The	Court	 insisted,	however,	 that	 a	plaintiff	must	be	“among	 the	 injured”	 in
order	to	have	standing.	Sierra	Club	failed	to	satisfy	that	requirement	because	it	had	not	alleged	that	either
“it	or	its	members	would	be	affected	in	any	of	their	activities	or	pastimes	by	the	…	development.”	The
organization	had	grounded	 its	 standing	 to	 sue	on	 its	“special	 interest	 in	 the	conservation	and	 the	 sound
maintenance	of	the	national	parks,	game	refuges	and	forests	of	the	country.”	But	that	ideological	interest,
the	Court	held,	was	too	abstract	to	support	standing.95

The	Court	 followed	Sierra	Club	 in	Lujan	 v.	Defenders	 of	Wildlife,96	 where	 another	 environmental
organization	had	sued	to	challenge	the	legality	of	an	administrative	rule	making	the	Endangered	Species
Act	 inapplicable	 to	 federal	 participation	 in	 actions	 occurring	 in	 foreign	 countries.	 The	 Defenders	 of
Wildlife	had	claimed	that	the	new	rule	would	hasten	the	extinction	of	certain	endangered	and	threatened
species.	Citing	Sierra	Club,	the	Court	ruled	that	“the	desire	to	use	or	observe	an	animal	species,	even	for
purely	 esthetic	 purposes,	 [was]	 undeniably	 a	 cognizable	 interest	 for	 purpose	 of	 standing.”	 But	 the
Defenders	of	Wildlife,	like	the	Sierra	Club,	was	unable	to	satisfy	the	justices	that	it	or	its	members	had
suffered	a	sufficient	injury	to	that	interest.97

In	contrast	to	the	Sierra	Club,	however,	the	Defenders	of	Wildlife	had	submitted	affidavits	by	two	of
its	members	claiming	personal	injury.	One	member	stated	that	she	had	traveled	to	Egypt	recently	and	that
she	had	“observed	the	traditional	habitat	of	the	endangered	nile	crocodile	there.”	This	member	also	stated
that	she	intended	to	return	to	Egypt	to	observe	the	crocodile	again,	but	that	the	American	role	in	projects
along	the	Nile	River	threatened	the	crocodile’s	habitat.	The	other	member	stated	that	she	had	traveled	to
Sri	 Lanka	 some	 years	 earlier	 and	 had	 observed	 the	 habitat	 of	 such	 endangered	 species	 as	 the	 Asian
elephant	and	the	leopard.	That	habitat	had	become	the	site	of	a	project	funded	by	a	federal	agency.	This
second	member	 claimed	 that	 the	project	would	 “seriously	 reduce	 endangered,	 threatened,	 and	 endemic
species
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habitat	including	areas	that	[she]	visited	…	[,	which]	may	severely	shorten	the	future	of	these	species.”
The	second	member	also	stated	 that	she	 intended	 to	 return	 to	Sri	Lanka	with	 the	hope	of	“spotting”	 the
endangered	elephant	and	leopard.98

The	Court	in	Lujan	denied	the	members’	standing,	and	thus	the	standing	of	the	Defenders	of	Wildlife,
because	 the	 affidavits	 failed	 to	 show	 how	 diminution	 of	 the	 species	 threatened	 by	 the	 projects	would
injure	the	two	members.	Their	past	visits	to	foreign	project	areas	“prove[d]	nothing”	to	the	justices.	And
the	 members’	 professed	 intention	 to	 return	 to	 those	 project	 areas,	 without	 any	 “concrete	 plans”	 or
indication	of	when	they	intended	to	return,	was	insufficient	to	demonstrate	the	“actual	or	imminent	injury”
necessary	 for	 litigant	 standing.	 The	 Court	 in	 Lujan	 repeated	 Sierra	 Club’s	 message	 that	 “a	 plaintiff
claiming	injury	from	environmental	damage	must	use	the	area	affected	by	the	challenged	activity”	in	order
to	satisfy	the	injury-in-fact	requirement.99

In	the	third	decision,	Friends	of	the	Earth,	Inc.	v.	Laidlaw	Environmental	Services	(TOC),	Inc.,100	an
environmental	 organization	managed	 to	 satisfy	 the	 injury	 requirement.	Friends	of	 the	Earth	had	 alleged



that	 Laidlaw	 had	 illegally	 discharged	 pollutants	 into	 a	waterway	 in	 violation	 of	 the	Clean	Water	Act.
Laidlaw	 challenged	 the	 organization’s	 standing,	 claiming	 that	 none	 of	 its	 members	 could	 have	 been
injured	 “in	 fact”	 by	 the	 company’s	 discharges	 because	 the	 district	 court	 had	 found	 no	 proof	 that	 the
discharges	had	harmed	the	environment.

The	 Court	 in	 Laidlaw	 was	 not	 concerned	 by	 the	 absence	 of	 proof	 on	 environmental	 harm.	 “The
relevant	showing	for	purposes	of	Article	III	standing,”	explained	the	justices,	was	“injury	to	the	plaintiff,”
not	injury	to	the	environment.	The	organization	had	secured	its	standing,	the	Court	held,	by	demonstrating
that	Laidlaw’s	discharges	had	injured	several	of	its	members.	The	justices	highlighted	the	affidavit	of	one
of	the	organization’s	members	who	lived	near	Laidlaw’s	facility.	This	member	“occasionally	drove	over”
the	 river	 into	which	Laidlaw	allegedly	had	discharged	pollutants.	He	 stated	 that	 the	 river	 “looked	and
smelled	polluted.”	The	member	also	stated	that	“he	would	like	to	fish,	camp,	swim,	and	picnic	in	and	near
the	river	between	3	and	15	miles	downstream	from	the	facility,	as	he	did	when	he	was	a	teenager,”
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but	 that	 he	 “would	 not	 do	 so	 because	 he	 was	 concerned	 that	 the	 water	 was	 polluted	 by	 Laidlaw’s
discharges.”	This	affidavit	satisfied	the	justices	that	the	member’s	“reasonable	concerns	about	the	effects
of	[Laidlaw’s]	discharges	…	directly	affected”	his	recreational	and	aesthetic	interests	in	the	area.101	 In
Laidlaw,	then,	at	least	one	member	of	Friends	of	the	Earth,	and	thus	the	organization	itself,	had	standing	to
sue	because,	in	the	language	of	Sierra	Club,	the	member	was	“among	the	injured.”102

Taken	 together,	 Sierra	 Club,	 Lujan,	 and	 Laidlaw	 open	 federal	 courts	 to	 plaintiffs	 claiming
environmental,	aesthetic,	recreational,	and	other	non-economic	injuries,103	but	these	decisions	make	clear
that	 the	 justices	 closely	 scrutinize	 such	 claims	 to	 ensure	 that	 the	 plaintiff	 actually	 has	 suffered,	 or
imminently	will	suffer,	a	distinct	and	personal	injury.

Traceability	and	Redressability.	The	second	and	third	constitutional	requirements	of	litigant	standing
—that	the	plaintiff’s	injury	be	“fairly	traceable”	to	the	defendant’s	actions	and	“likely	redressable”	by	a
federal	 court—are	 often	mirror	 images	 of	 an	 inquiry	 into	 causation.	Traceability	 “examines	 the	 causal
connection	 between	 the	 assertedly	 unlawful	 conduct	 and	 the	 alleged	 injury,”	 while	 redressability
“examines	 the	causal	connection	between	 the	alleged	 injury	and	 the	 judicial	 relief	 requested.”104	 If	 the
plaintiff’s	injury	was	caused	by	the	challenged	action	of	the	defendant,	the	injury	can	be	fairly	traced	to
the	defendant,	and	a	remedial	order	of	the	court	addressed	to	the	defendant	likely	will	redress	the	injury.

Traceability	and	redressability	often	break	down	when	“the	independent	action	of	some	third	party	not
before	 the	 court”	 is	 the	 immediate	 cause	 of	 the	 plaintiff’s	 injury.105	 The	Court’s	 decision	 in	Simon	 v.
Eastern	Kentucky	Welfare	Rights	Organization106	illustrates	the	third	party	causation	problem.	Indigents
had	sued	the	Secretary	of	the	Treasury	and	the	Commissioner	of	Internal	Revenue	challenging	the	legality
of	an	IRS	revenue	ruling	declining	to	revoke	the	 tax-exempt	status	of	nonprofit	hospitals	 that	offer	only
emergency-room	 services	 to	 indigents.	 The	 justices	 were	 willing	 to	 assume	 that	 at	 least	 some	 of	 the
plaintiffs	had	been	denied	hospital	services	because	they	were	indigent.	But	this	injury,
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the	Court	held,	was	directly	 caused	by	 the	decision	of	 the	hospitals	 to	deny	 them	services,	 and	not	by
the	 IRS’s	 revenue	 ruling.	Although	 the	 plaintiffs	 had	 alleged	 that	 the	 revenue	 ruling	 had	 “encouraged”
hospitals	to	deny	services	to	indigents,	the	Court	believed	it	to	be	“purely	speculative	whether	the	denials



of	service	…	fairly	can	be	traced	to	[federal	officials’]	‘encouragement’	or	instead	result	from	decisions
made	by	the	hospitals	without	regard	to	the	tax	implications.”	The	speculative	nature	of	the	relationship
between	the	revenue	ruling	and	the	hospital’s	decision	to	deny	non-emergency	services	to	indigents	also
undermined	 the	 redressability	 element	 of	 the	 standing	 requirement.	 The	 Court	 found	 “no	 substantial
likelihood”	 that	 a	 remedial	 order	 requiring	 IRS	 to	withhold	 tax-exempt	 status	 from	hospitals	 that	 deny
non-emergency	 services	 to	 indigents	 “would	 result	 in	 [plaintiffs’]	 receiving	 the	 hospital	 treatment	 they
desire.”107

“Indirect	 injuries”	 such	 as	 those	 experienced	 by	 the	 indigent	 plaintiffs	 in	 Simon	 often	 defeat
standing.108	 But	 not	 always.	 The	 Court’s	 decision	 in	 Bennett	 v.	 Spear109	 provides	 the	 unusual
counterexample.	 Water	 users	 had	 sued	 the	 Fish	 and	 Wildlife	 Service	 to	 challenge	 the	 legality	 of	 a
“biological	opinion”	the	Service	had	prepared	concerning	an	irrigation	project	operated	by	the	Bureau	of
Reclamation.	The	Service	 and	 the	Bureau	are	both	 agencies	within	 the	Department	of	 the	 Interior.	The
Service’s	 biological	 opinion	 stated	 that	 the	 Bureau’s	 irrigation	 project	 jeopardized	 the	 continued
existence	 of	 two	 endangered	 fish	 species	 and	 recommended	 that	 the	Bureau	maintain	water	 levels	 that
would	protect	the	fish.	The	Bureau	notified	the	Service	that	it	intended	to	impose	water-level	restrictions
in	 line	with	 the	 recommendations	of	 the	biological	opinion.	The	water	users	 claimed	 that	 the	Bureau’s
new	restrictions	threatened	to	reduce	the	amount	of	water	previously	available	to	them	from	the	irrigation
project.

The	government	contested	the	plaintiffs’	standing	to	sue	the	Service,	arguing	that	the	claimed	injury	(a
decrease	in	their	water	supply	from	the	irrigation	project)	was	neither	“fairly	traceable”	to	the	biological
opinion	 nor	 “likely	 redressable”	 by	 a	 judicial	 ruling	 invalidating	 the	 opinion.	 This	 was	 because	 the
Bureau,	like	the	hospitals	in	Simon,	had	made	the	decision	that	directly	caused	the	threatened	injured	to
the	 plaintiffs	 (imposing	 water-level	 restrictions),	 not	 the	 Service.	 But	 the	 Court	 distinguished	 Simon
because	the	Service’s	biological	opinion	had	a	“virtually
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determinative	 effect”	 on	 the	 Bureau’s	 decision	 to	 impose	 the	 new	 water-level	 restrictions.	 Although
federal	agencies	were	“technically	free	to	disregard”	the	Service’s	biological	opinions,	they	did	so	“very
rarely.”	 And	 indeed,	 the	 Bureau’s	 adoption	 of	 water-level	 restrictions	 in	 response	 to	 the	 Service’s
biological	 opinion	 reflected	 a	 change	 from	 the	Bureau’s	 longstanding	 practice	 of	 not	 restricting	water
levels.	 The	 Court	 thus	 concluded	 that	 the	 Bureau’s	 imposition	 of	 water-level	 restrictions	 was	 “fairly
traceable”	to	the	biological	opinion,	and	that	a	judicial	order	invalidating	the	opinion	made	it	“likely”	that
the	Bureau	would	eliminate	the	restrictions.110

Although	the	traceability	and	redressability	elements	of	Article	III	standing	usually	are	opposite	sides
of	the	same	causation	coin,	it	is	possible	for	the	analyses	of	these	criteria	to	diverge	in	particular	cases.
This	divergence	may	occur,	for	example,	when	the	relief	a	plaintiff	seeks	extends	beyond	the	scope	of	the
defendant’s	allegedly	illegal	conduct,111	or	when	a	court	for	some	reason	lacks	the	power	to	provide	the
relief	necessary	to	redress	the	plaintiff’s	injury.112

The	Relevance	of	the	Administrative	Procedure	Act.	The	Administrative	Procedure	Act	contains	a
standing	provision.	Section	702	extends	the	right	of	judicial	review	to	any	“person	suffering	legal	wrong
because	of	agency	action,	or	adversely	affected	or	aggrieved	by	agency	action	within	 the	meaning	of	a
relevant	statute.”



A	person	challenging	agency	action	pursuant	to	the	Administrative	Procedure	Act,	like	all	plaintiffs	in
federal	court,	nevertheless	must	 satisfy	each	of	 the	Article	 III	 requirements	of	 litigant	 standing—injury,
traceability,	 and	 redressability.113	 In	 addition,	 the	 Court	 has	 read	 section	 702	 to	 obligate	 plaintiffs	 to
prove	that	their	interests	at	stake	in	the	litigation	are	“arguably	within	the	zone	of	interests	to	be	protected
or	regulated	by	the
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statute	 or	 constitutional	 guarantee	 in	 question.”114	 The	 zone-of-interests	 test	 is	 a	 prudential
consideration	 rather	 than	 a	 constitutional	 requirement	 of	 standing.	 Congress	 therefore	 is	 as	 free	 to
override	 the	 zone-of-interests	 requirement	 of	 section	 702	 in	 a	 different	 statute	 as	 it	 is	 to	 override	 any
other	provision	of	the	APA	(see	APA	§	559).115

Zone	of	Interests.	The	zone-of-interests	element	of	standing	requires	that	the	interests	of	the	plaintiff
affected	by	agency	action	be	“arguably	within	 the	 zone	of	 interests	 to	be	protected	or	 regulated	by	 the
statute	 or	 constitutional	 guarantee”	 that	 the	 agency’s	 action	 allegedly	 has	 violated.116	 The	 zone-of-
interests	consideration	typically	comes	into	play	when	a	plaintiff	is	incidentally	injured	by	agency	action
that	directly	controls	 the	conduct	of	some	 third	party.117	Whether	 the	 interests	of	a	plaintiff	affected	by
such	an	action	satisfy	the	zone-of-interests	requirement	turns	on	the	reviewing	court’s	interpretation	of	the
statutory	or	 constitutional	provision	allegedly	violated	by	 the	agency.	Although	courts	often	consult	 the
legislative	 intent	 when	 interpreting	 the	 relevant	 statutory	 provision,	 a	 plaintiff	 need	 not	 show	 that
Congress	“specifically	intended	to	benefit”	his	or	her	interests	in	order	to	fit	within	the	zone	of	interests
arguably	protected	by	 the	provision.	Rather,	courts	simply	(1)	“discern	 the	 interests	 ‘arguably	…	to	be
protected’	 by	 the	 statutory	 provision	 at	 issue,”	 and	 then	 (2)	 “inquire	 whether	 the	 plaintiff’s	 interests
affected	by	the	agency	action	in	question	are	among	them.”118

The	 Court’s	 decision	 in	 National	 Credit	 Union	 Administration	 v.	 First	 National	 Bank	 &	 Trust
Company119	 illustrates	 the	 justices’	 focus	 on	 the	 interests	 actually	 protected	 by	 the	 relevant	 statutory
provision	rather	than	on	the	interests	Congress	had	intended	to	protect	by	enacting	the	provision.	Several
commercial	banks	 sued	 the	National	Credit	Union	Administration	challenging	 that	 agency’s	decision	 to
expand	the	types	of	employer	groups	eligible	to	form	a	federal	credit	union	beyond	the	limits	the	agency
previously	had	set	pursuant	to	its	enabling	act.	The	agency’s	relaxation	of	restrictions	on	the	formation	of
credit	unions	injured	commercial	banks	because
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the	banks	compete	with	credit	unions	for	customers.	The	agency	argued,	however,	that	the	banks’	injury
was	not	within	the	zone	of	interests	served	by	the	provision	of	its	enabling	act	restricting	the	formation	of
credit	unions.	When	Congress	wrote	those	restrictions	into	law,	the	agency	argued,	 the	legislators	were
not	 concerned	 with	 the	 interests	 of	 a	 credit	 union’s	 competitors.	 Indeed,	 the	 agency	 claimed	 that
Congress’s	purpose	 in	writing	 the	 statutory	provision	at	 issue	was	 to	enable	credit	unions	 to	 reach	 the
small	borrowers	that	banks	did	not	serve.	The	Court	rejected	the	agency’s	zone-of-interests	challenge	to
the	banks’	 standing.	The	 justices	explained,	 “[E]ven	 if	 it	 cannot	be	 said	 that	Congress	had	 the	 specific
purpose	 of	 benefiting	 commercial	 banks,	 one	 of	 the	 interests	 ‘arguably	 …	 to	 be	 protected’	 by	 [the
statutory	provision	at	issue	was]	an	interest	in	limiting	the	markets	that	federal	credit	unions	can	serve.”
Banks	were	within	 the	 zone	 of	 interests	 served	 by	 the	 statutory	 restrictions	 on	 the	markets	 that	 credit



unions	could	serve	simply	because	they	benefited	from	those	restrictions.120

Not	 only	must	 one	 take	 care	 to	 identify	 the	 interests	 actually	 served	by	 a	 statute	when	 applying	 the
zone-of-interests	 consideration,	 but	 also	 one	 must	 focus	 on	 the	 interests	 protected	 by	 the	 particular
statutory	 provision	 at	 issue	 rather	 than	 by	 the	 statute	 as	 a	 whole.	 The	 Court’s	 decision	 in	Bennett	 v.
Spear121	 teaches	 this	 lesson.	 Water	 users	 sued	 the	 Fish	 and	 Wildlife	 Service	 pursuant	 to	 the
Administrative	Procedure	Act,	claiming	 that	a	biological	opinion	prepared	by	 the	Service	had	wrongly
concluded	 that	 an	 irrigation	project	 operated	by	 the	Bureau	of	Reclamation	 threatened	 endangered	 fish
species.	The	plaintiffs	claimed	that	 the	Service’s	opinion	violated	the	Endangered	Species	Act	and	that
the	Bureau’s	decision	to	follow	the	Service’s	opinion	threatened	to	reduce	the	supply	of	water	from	the
project	that	they	had	enjoyed	over	the	years.	A	lower	court	had	found	that	the	plaintiffs	lacked	standing	to
make	this	claim	because	they	were	outside	the	zone	of	interests	protected	by	the	Endangered	Species	Act.
Congress	had	designed	 that	act,	 reasoned	 the	 lower	court,	 to	preserve	species,	and	not	 to	protect	 those
who	 were	 adversely	 affected	 by	 species	 preservation.	 But	 the	 provision	 of	 the	 act	 that	 the	 Service
allegedly	 had	 violated	 required	 federal	 agencies	 to	 “use	 the	 best	 scientific	 and	 commercial	 data
available”	when	determining	whether	an	endangered	species	was	 in	 jeopardy.	That	 language,	 the	Court
held,	 served	 dual	 objectives:	 it	 safeguarded	 endangered	 species	 from	 under-enforcement	 of	 the	 act’s
requirements,	as	it	protected	those	affected	by	agency	action	protecting	species	from	“needless	economic
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dislocation”	 caused	 by	 over-enforcement	 of	 the	 act.122	 The	water	 users,	who	 claimed	 that	 their	water
supply	 had	 been	 put	 at	 risk	 by	 an	 erroneous	 jeopardy	 determination,	 fit	 within	 the	 interest	 against
administrative	over-enforcement	served	by	the	statutory	provision	at	issue.

As	the	discussion	of	National	Credit	Union	Administration	and	Bennett	suggests,	the	zone-of-interests
consideration	 seldom	poses	a	difficult	barrier	 to	 the	 standing	of	a	plaintiff	who	otherwise	 satisfies	 the
Article	 III	 requirements.	 The	 justices	 themselves	 have	 observed	 that	 the	 zone-of-interest	 test	 is	 not
“especially	demanding.”123	The	Supreme	Court	pointedly	has	 reminded	 that	 its	opinions	discussing	 the
zone-of-interests	test	“have	always	conspicuously	included	the	word	‘arguably’	in	the	test	to	indicate	that
the	benefit	of	any	doubt	goes	to	the	plaintiff.	The	test	forecloses	suit	only	when	a	plaintiff’s	‘interests	are
so	marginally	related	to	or	inconsistent	with	the	purposes	implicit	in	the	statute	that	it	cannot	reasonably
be	assumed	that	Congress	intended	to	permit	the	suit.’	”124

The	 Supreme	 Court’s	 decision	 in	Air	 Courier	 Conference	 v.	 American	 Postal	 Workers	 Union,125
however,	reminds	that	there	is	at	least	occasional	bite	in	the	zone-of-interests	element.	Postal	employee
unions	had	 claimed	 that	 regulations	by	 the	Postal	Service	partially	 suspending	 the	Service’s	monopoly
over	 the	 international	 carriage	 of	 letters	 from	 the	 United	 States	 violated	 the	 Private	 Express	 Statutes
(PES).	 The	 PES	 gave	 the	 Postal	 Service	 its	 monopoly,	 but	 these	 statutes	 also	 authorized	 the	 Postal
Service	 to	 suspend	 the	 monopoly	 in	 the	 “public	 interest.”	 The	 suspension	 of	 the	 monopoly	 allowed
private	couriers	to	compete	in	the	international	mailing	market,	and	thus	threatened	the	jobs	of	the	union’s
members.	Although	this	threatened	injury	was	sufficient	to	satisfy	Article	III,	the	Court	held	that	the	union
lacked	standing	because	the	job	security	of	postal	workers	was	not	within	the	zone	of	interests	protected
by	the	PES	grant	of	a	monopoly	over	international	mailing	to	the	Postal	Service.	The	statutory	provision
at	 issue	made	 the	monopoly	contingent	on	 the	 interests	of	 the	public	at	 large,	 rather	 than	on	 the	special
interests	of	the	postal	workers.126
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Associational	 Standing.	 An	 association	 may	 sue	 as	 the	 representative	 of	 its	 members	 where	 the
association	itself	has	not	been	injured,	and	thus	lacks	standing	to	sue	on	its	own	behalf.127	The	Court’s
acceptance	 of	 “associational”	 or	 “representative”	 standing	 flows	 from	 the	 justices’	 recognition	 that
people	 form	 organizations	 to	 promote	 their	 shared	 interests.	 The	 existence	 of	 shared	 interests	 inspires
confidence	 in	 the	 courts	 that	 an	 association	will	 faithfully	 promote	 the	 interests	 of	 its	members	 in	 the
litigation.128

Federal	 courts	 grant	 associations	 standing	 to	 sue	on	behalf	 of	 their	members	 if	 three	 conditions	 are
met.129	 First,	 at	 least	 one	of	 the	 association’s	members	must	 have	 standing	 to	 sue.	This	 first	 condition
ensures	the	presence	of	a	case	or	controversy,	and	thus	it	is	“an	Article	III	necessity	for	an	association’s
representative	suit.”130	Second,	the	interests	of	the	members	that	the	organization	seeks	to	protect	in	the
litigation	must	 be	 “germane	 to	 the	 organization’s	 purpose.”131	 The	 germaneness	 requirement	 provides
assurance	that	the	association	has	a	stake	in	the	outcome	of	the	litigation	sufficient	for	it	“to	serve	as	the
defendant’s	natural	adversary.”132	The	 third	and	final	condition	for	associational	standing	provides	 that
“neither	the	claim	asserted	nor	the	relief	requested”	by	the	organization	must	“require[	]	the	participation
of	individual	members	in	the	lawsuit.”133	This	final	condition	is	a	prudential	consideration	rather	than	a
constitutional	requirement.	It	 is	attuned	to	the	“administrative	convenience	and	efficiency”	of	permitting
an	 association	 to	 represent	 its	 members’	 interests	 in	 litigation.	 It	 does	 not	 state	 a	 condition	 for	 the
existence	of	an	Article	III	case	or	controversy.134

Courts	 typically	 require	 the	 participation	 of	 an	 association’s	members,	 and	 thus	 deny	 associational
standing,	when	the	nature	of	the	association’s	claim	or	the	nature	of	its	requested	relief	obligates	the	court
“to	consider	the	individual	circumstances”	of	the	injured	members	of	the	association.135	Whether	a	court
must	consider	the
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individual	 circumstances	 of	 an	 association’s	 members	 typically	 depends	 on	 whether	 an	 association
seeks	prospective	or	compensatory	relief.	If	an	association	seeks	a	declaratory	judgment,	an	injunction,	or
some	 other	 form	 of	 prospective	 relief,	 courts	 usually	 assume	 that	 the	 association’s	 members	 share	 a
common	injury	and	 that	“the	remedy,	 if	granted,	will	 inure	 to	 [their]	benefit.”	Claims	for	compensatory
relief	are	different.	A	claim	for	damages	or	some	other	form	of	compensation	typically	is	unique	to	each
individual	member	allegedly	suffering	injury.	In	order	to	determine	the	proper	amount	of	compensation,	a
court	 needs	 “individualized	 proof”	 on	 the	 “the	 fact	 and	 extent”	 of	 each	 member’s	 injuries.	 Courts
therefore	typically	require	each	member	seeking	compensation	to	become	a	party	to	the	suit,	and	they	deny
associations	 standing	 to	 seek	 damages	 on	 behalf	 of	 their	 members.136	 But	 because	 the	 necessity	 of
individual	 participation	 by	 an	 association’s	members	 is	 prudential	 rather	 than	 constitutional	 in	 nature,
Congress	is	free	to	override	this	consideration	by	statute.137

§	7.3					The	Timing	of	Judicial	Review
Before	reaching	the	merits	of	a	lawsuit	challenging	agency	action,	a	reviewing	court	must	satisfy	itself

that	 the	 plaintiff	 has	 not	 filed	 suit	 prematurely.138	 Reviewing	 courts	 first	 test	 the	 timeliness	 of
administrative	 litigation	 by	 ensuring	 that	 the	 agency	 action	 at	 issue	 is	 “final.”	 The	 challenged	 agency



action	 also	 must	 be	 “ripe”	 for	 judicial	 review.	 As	 a	 final	 timing	 consideration,	 reviewing	 courts
traditionally	have	required	that	challengers	exhaust	all	available	administrative	remedies	as	a	predicate
for	seeking	judicial	review.	The	exhaustion	requirement,	however,	has	been	sharply	restricted	in	recent
years.	This	section	discusses	this	complementary	set	of	timing	doctrines	in	turn.

(a)				Finality
The	Administrative	Procedure	Act	only	authorizes	lawsuits	challenging	“final	agency	action”	(APA	§

704).	 As	 a	 general	 rule,	 litigants	 filing	 suit	 pursuant	 to	 the	 APA	 may	 challenge	 the	 “preliminary,
procedural,	or	intermediate”	decisions	an	agency	makes	during	an	administrative	proceeding	only	“on	the
review	of	the	final	agency	action”	(APA	§	704).
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Section	551(13)	of	the	Administrative	Procedure	Act	defines	“agency	action”	as	the	issuance	or	denial
of	 “an	 agency	 rule,	 order,	 license,	 sanction,	 relief”	or	 their	 equivalent.	Each	of	 the	 five	 administrative
actions	listed	in	the	APA’s	definition—rule,	order,	license,	sanction,	and	relief—is	defined	elsewhere	in
section	551.	Section	551(13)	 also	defines	 “agency	action”	 to	 include	an	agency’s	 “failure	 to	 act.”	The
legislative	 history	 of	 the	APA	 suggests	 that	Congress	 intended	 for	 the	 term	“agency	 action”	 to	 provide
“complete	coverage	of	every	form	of	agency	power,	proceeding,	action,	or	inaction.”139	But	the	Supreme
Court	 recently	 limited	 the	 meaning	 of	 “agency	 action”	 to	 the	 “circumscribed,	 discrete	 [categories	 of]
agency	 actions”	 listed	 in	 section	 551(13),	 that	 is,	 rules,	 orders,	 licenses,	 sanctions,	 relief,	 their
equivalents,	 and	under	 certain	conditions,	 the	 failure	of	 agencies	 to	 take	 such	actions.140	Litigants	 thus
may	file	suit	pursuant	to	the	APA	only	to	challenge	agency	conduct	or	programs	that	take	the	form	of	one
of	the	categories	of	“agency	action”	listed	in	section	551(13).

In	 Lujan	 v.	 National	 Wildlife	 Federation,141	 for	 example,	 the	 Court	 refused	 to	 entertain	 an
environmental	 group’s	 challenge	 to	 the	 Bureau	 of	 Land	Management’s	 administration	 of	 the	 so-called
“land	withdrawal	review	program.”	This	program	implemented	a	statutory	scheme	directing	the	BLM	to
decide	on	an	ongoing	basis	whether	to	open	public	lands	to	private	uses,	such	as	mining,	grazing	and	the
like.	The	environmental	group	claimed	that	the	BLM	had	been	guilty	of	“rampant”	legal	violations	in	its
administration	of	 the	program.	But	 the	 justices	 refused	 to	entertain	such	a	“wholesale”	challenge	 to	 the
BLM’s	 administration	 of	 the	 land	withdrawal	 review	 program	because	 the	 program,	 as	 such,	was	 “no
more	 an	 identifiable	 ‘agency	 action’	…	 than	 a	 ‘weapons	 procurement	 program’	 of	 the	 Department	 of
Defense	or	 a	 ‘drug	 interdiction	program’	of	 the	Drug	Enforcement	Administration.”	Section	704	of	 the
Administrative	 Procedure	Act,	 the	Court	 ruled,	 only	 permitted	 plaintiffs	 to	 challenge	 “some	 particular
‘agency	action’	that	causes	it	harm.”142

In	 contrast	 to	 the	 term	 “agency	 action,”	 which	 received	 a	 layered	 set	 of	 definitions	 in	 the
Administrative	 Procedure	 Act,	 the	 other	 key	 term	 of	 section	 704,	 “final,”	 was	 left	 undefined.	 The
Supreme	Court	has	devised	a	two-part	requirement	to	fill	that	gap.
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To	 be	 final,	 and	 thus	 subject	 to	 judicial	 review	 pursuant	 to	 the	APA,	 agency	 action	 first	must	 be	 “the
consummation	 of	 the	 agency’s	 decisionmaking	 process.”	 If	 an	 agency’s	 action	 is	 “tentative	 or
interlocutory,”	 it	 is	 not	 final.	 In	 addition	 to	 completing	 the	 administrative	 decision-making	 process,
agency	 action,	 to	 be	 final,	 must	 determine	 “rights	 or	 obligations”	 or	 have	 some	 other	 kind	 of	 “legal



consequences.”143	 Reviewing	 courts	 have	 applied	 each	 of	 the	 finality	 requirements	 flexibly	 and
pragmatically.144	The	requirements	are	discussed	in	turn.

Agency	 Action	 Consummating	 the	 Administrative	 Decision-making	 Process.	 The	 consummation
element	 of	 the	APA’s	 finality	 requirement	 resembles	 the	 final	 judgment	 rule,	which	 generally	 prevents
interlocutory	 appeals	 in	 judicial	 litigation.145	 By	 eliminating	 “piecemeal	 review”	 of	 administrative
proceedings,	 the	 consummation	 element	 promotes	 administrative	 as	 well	 as	 judicial	 efficiency.
Withholding	 judicial	 review	 until	 completion	 of	 the	 agency’s	 decision-making	 process	 prevents	 the
intolerable	 delays	 that	 would	 attend	 court	 challenges	 of	 preliminary,	 procedural	 or	 intermediate
administrative	orders	as	 they	are	entered.	 It	also	allows	an	agency	 to	correct	administrative	errors	 that
occur	 during	 a	 proceeding.	 In	 some	 cases,	 postponing	 judicial	 review	 avoids	 the	 necessity	 of	 review
altogether,	either	because	the	agency	ultimately	decides	in	favor	of	the	complaining	party	or	because	the
parties	settle	their	dispute.	When	review	proves	necessary,	the	consummation	element	still	fosters	judicial
efficiency	 by	 enabling	 the	 court	 to	 consider	 in	 one	 sitting	 every	 contested	 agency	 action	 in	 an
administrative	proceeding.146

The	Supreme	Court’s	decision	in	Federal	Trade	Commission	v.	Standard	Oil	Company	of	California
(Socal)147	 illustrates	 the	 consummation	 element	 of	 section	 704’s	 finality	 requirement.	 In	 Socal,	 the
justices	held	that	the	FTC’s	issuance	of	a	complaint
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commencing	 a	 formal	 adjudicatory	 proceeding	 was	 not	 “final	 agency	 action”	 and	 thus	 was	 insulated
from	judicial	review	until	the	conclusion	of	the	proceeding.	The	company	argued	that	the	complaint	was
unlawful	 because	 the	 Commission	 had	 not	 conducted	 a	 sufficient	 investigation.	 But	 the	 complaint,
explained	 the	 Court,	 stated	 only	 that	 the	 Commission	 had	 “reason	 to	 believe”	 that	 the	 company	 had
engaged	 in	 unlawful	 activity.	 It	 represented	 the	 agency’s	 “threshold	 determination	 that	 further	 inquiry
[was]	 warranted,”	 rather	 than	 “a	 definitive	 statement	 of	 position”	 on	 the	 legality	 of	 the	 company’s
conduct.	The	Court	expected	the	company	to	use	the	adjudicatory	proceeding	initiated	by	the	complaint	to
challenge	the	Commission’s	position.	Were	the	Commission	to	conclude	after	completing	the	proceeding
that	the	company	had	engaged	in	unlawful	conduct,	judicial	review	would	then	be	available.148

Just	 as	 judicial	 review	 of	 an	 allegedly	 defective	 complaint	 in	 an	 administrative	 adjudicatory
proceeding	typically	must	await	the	agency’s	final	order	concluding	the	proceeding,	judicial	challenges	to
the	sufficiency	of	a	notice	of	proposed	rulemaking	must	await	issuance	of	the	agency’s	final	rule.	A	notice
of	proposed	rulemaking,	like	an	administrative	complaint,	is	a	threshold	determination	that	reflects	only
the	 agency’s	 tentative	 course	 of	 action.	 A	 rulemaking	 proceeding	 is	 not	 consummated	 until	 an	 agency
announces	its	final	rule.149

The	requirement	that	courts	await	the	consummation	of	an	administrative	proceeding	before	engaging
in	judicial	review	is	not	absolute.	The	text	of	section	704	itself—which	postpones	judicial	review	of	“[a]
preliminary,	procedural,	or	intermediate	agency	action	or	ruling	not	directly	reviewable”	until	review	of
the	 final	 agency	 action	 (emphasis	 added)—suggests	 that	 there	 are	 at	 least	 some	 such	 actions	 that	 are
“directly	 reviewable”	 before	 completion	 of	 the	 administrative	 proceeding.150	 The	 courts’	 pragmatic
approach	to	the	finality	requirement	enables	judges	to	review	interlocutory	administrative	decisions	when
they	conclude	that	it	would	be	improper	to	await	completion	of	the	agency’s	proceeding.	For	example,	in
PepsiCo,	 Inc.	 v.	 Federal	 Trade	 Commission,	 the	 Second	 Circuit	 suggested	 that	 commencement	 of	 an



administrative	proceeding	that	is	“plainly	beyond	[the	agency’s]	jurisdiction	as	a
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matter	of	law”	or	that	“cannot	result	in	a	valid	order”	may	be	a	proper	subject	of	judicial	review.151

The	D.C.	Circuit	exhibited	similar	 flexibility	 in	Alabama	Power	Co.	v.	Federal	Energy	Regulatory
Commission152	 by	 reviewing	 the	 legality	 of	 FERC’s	 decision	 to	 investigate	 whether	 certain	 power
companies	had	charged	excessive	rates.	The	companies	claimed	that	the	rate	investigation	would	violate
their	settlement	agreement	with	FERC	restricting	such	investigatory	proceedings	to	three-year	 intervals.
Relying	on	Socal	 and	 similar	 decisions,	FERC	argued	 that	 commencement	 of	 its	 investigation	was	not
reviewable	 because	 it	 was	 a	 threshold	 determination	 rather	 than	 a	 final	 agency	 action.	 The	 court	 of
appeals	 distinguished	 the	 Socal	 line	 of	 precedent	 because	 those	 decisions	 did	 not	 involve	 the
commencement	of	administrative	proceedings	that	allegedly	were	in	breach	of	contract.	If	the	companies’
interpretation	 of	 their	 agreement	with	 FERC	was	 correct,	 allowing	 the	 investigatory	 proceeding	 to	 go
forward	would	not	simply	have	subjected	the	power	companies	to	the	usual	costs	of	participation.	It	also,
crucially,	would	have	denied	 the	companies	 their	“contractual	 right”	 to	be	free	from	rate	 investigations
between	 the	 three-year	 intervals.	 The	 companies’	 contract	 right	 would	 be	 violated	 regardless	 of	 the
agency’s	conclusion	on	the	legality	of	the	companies’	rates.	The	court	of	appeals	therefore	agreed	to	rule
on	the	companies’	claim	that	the	rate	investigation	violated	the	settlement	agreement.153

Agency	Action	Determining	or	Affecting	Individual	Rights	or	Obligations.	The	second	element	of
the	 finality	 requirement	 of	 section	 704—that	 agency	 action	 determine	 or	 affect	 individual	 rights	 or
obligations—often	 goes	 hand-in-hand	 with	 the	 first	 element,	 that	 the	 action	 complete	 the	 agency’s
decision-making	 process.	 An	 agency’s	 interlocutory	 decisions	 during	 an	 ongoing	 administrative
proceeding—like	 issuance	 of	 an	 administrative	 complaint	 or	 publication	 of	 a	 notice	 of	 proposed
rulemaking—typically	fail	both	elements	of	the	finality	requirement:	they	neither	consummate	the	agency’s
decision-making	process	nor	alter	the	legal	rights	or	obligations	of	interested	parties.	By	the	same	token,
agency	 actions	 that	 consummate	 administrative	 adjudicatory	 or	 rulemaking	 proceedings	 typically
constitute	final	agency	action
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because	 these	 actions—orders	 and	 legislative	 rules—alter	 the	 legal	 rights	 or	 obligations	 of	 interested
parties.

Some	administrative	actions,	however,	consummate	the	agency’s	decision-making	process	(satisfying
the	 first	 element	 of	 the	 finality	 requirement)	 but	 are	 advisory	 rather	 than	 legally	 binding	 (putting	 into
question	 the	 second	 element).	 This	 occurs,	 for	 example,	 when	 an	 agency	 recommends	 that	 another
regulatory	authority	take	some	action.	In	Chicago	&	Southern	Air	Lines,	Inc.	v.	Waterman	S.S.	Corp.,154
for	example,	the	Supreme	Court	held	an	agency’s	order	granting	an	operating	license	to	an	air	carrier	and
denying	a	license	to	a	rival	carrier	to	be	non-reviewable.	The	order	was	not	final,	the	Court	held,	because
it	 did	 not	 take	 effect	 until	 the	 president	 approved	 it.	 The	 justices	 explained,	 “To	 revise	 or	 review	 an
administrative	 decision,	 which	 has	 only	 the	 force	 of	 a	 recommendation	 to	 the	 President,	 would	 be	 to
render	an	advisory	opinion	in	its	most	obnoxious	form.”155	Similarly,	in	Dalton	v.	Specter,156	the	Court
held	 unreviewable	 an	 agency’s	 recommendation	 to	 the	 president	 that	 certain	military	 bases	 be	 closed.
That	 action	was	 not	 final,	 held	 the	 justices,	 because	 the	 president	 was	 free	 to	 accept	 or	 to	 reject	 the



agency’s	recommendation	when	making	the	ultimate	decision	whether	to	close	any	of	the	bases.157

Yet,	as	was	true	of	the	first	finality	element	requiring	that	agency	action	consummate	the	administrative
decision-making	process,	reviewing	courts	approach	the	second	finality	element	pragmatically	rather	than
rigidly.	A	 reviewing	 court	may	 consider	 agency	 action	 that	 is	 not	 legally	 binding	 to	 be	 final,	 and	 thus
reviewable,	if	the	action	has	an	effect	similar	to	administrative	pronouncements	with	the	force	of	law.	The
Supreme	Court’s	 decision	 in	Bennett	 v.	 Spear158	 is	 illustrative.	Bennett	 involved	 a	 lawsuit	 by	water
users	 challenging	 the	 legality	 of	 a	 “biological	 opinion”	 prepared	 by	 the	 Fish	 and	 Wildlife	 Service
concerning	an	irrigation	project	operated	by	the	Bureau	of	Reclamation.	The	Service	and	the	Bureau	are
both	 agencies	 within	 the	 Department	 of	 the	 Interior.	 The	 Service’s	 biological	 opinion	 stated	 that	 the
Bureau’s	 irrigation	 project	 jeopardized	 the	 continued	 existence	 of	 two	 endangered	 fish	 species	 and
recommended	that	the	Bureau

331

maintain	 water	 levels	 that	 were	 sufficient	 to	 protect	 the	 fish.	 The	 Bureau	 notified	 the	 Service	 that	 it
intended	to	 impose	water-level	 restrictions	 in	 line	with	 the	recommendations	of	 the	biological	opinion.
The	 water	 users	 claimed	 that	 the	 Bureau’s	 new	 restrictions	 threatened	 to	 reduce	 the	 amount	 of	 water
previously	available	to	them	from	the	irrigation	project.

The	government	argued	that	the	Service’s	biological	opinion,	like	the	administrative	advisory	opinions
in	Chicago	&	Southern	Air	Lines	and	in	Dalton,	was	not	final	because	it	merely	recommended	that	the
Bureau	 take	 action	 to	 protect	 the	 threatened	 species.	 But	 the	 Court	 distinguished	 Bennett	 from	 those
decisions	because	the	Service’s	biological	opinion	had	a	“virtually	determinative	effect”	on	the	Bureau’s
decision.	Although	federal	agencies	were	“technically	free	to	disregard”	biological	opinions,	they	did	so
“very	 rarely.”	The	Court	 thus	concluded	 that	 the	Service’s	biological	opinion	was	 final	because	 it	had
“direct	and	appreciable	legal	consequences.”159

Administrative	policy	statements	and	 interpretive	rules	provide	a	common	example	of	agency	action
that	consummates	an	administrative	decision-making	process	but	that	do	not	have	the	force	of	law	(see	§
6.5(b)).	These	so-called	“guidance	documents”	(or,	“nonlegislative	rules”)	thus	satisfy	the	first	element	of
the	finality	requirement	but	place	into	doubt	the	second	element.	Reviewing	courts	may	review	guidance
documents	only	if	the	document	at	issue	has	an	effect	similar	to	that	of	a	legislative	rule,	which	is	legally
binding.	 In	 Flue-Cured	 Tobacco	 Cooperative	 Stabilization	 Corp.	 v.	 Environmental	 Protection
Agency,160	 for	 example,	 the	 Fourth	Circuit	 declined	 to	 review	 an	 EPA	 report	 classifying	 second-hand
tobacco	smoke	as	a	known	human	carcinogen	because	 the	 report	did	not	constitute	 final	agency	action.
EPA’s	report,	which	the	court	regarded	as	a	policy	statement,	created	“no	legal	rights	or	obligations”	and
had	 “no	 direct	 regulatory	 effect”	 on	 the	 challengers.161	 The	 EPA	 report	 on	 second-hand	 smoke	 thus
resembled	the	administrative	advisory	opinions	in	Chicago	&	Southern	Air	Lines	and	in	Dalton.	 It	had
no	effect	other	than	to	set	the	stage	for	possible	future	action.

The	D.C.	Circuit’s	decision	in	Appalachian	Power	Company	v.	Environmental	Protection	Agency,162
by	 contrast,	 reveals	 that	 guidance	 documents	with	more	 direct	 regulatory	 effect	may	 be	 reviewable	 as
final	agency	action.	In	Appalachian	Power,	the	court
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of	 appeals	 agreed	 to	 review	 the	 validity	 of	 an	 EPA	 guidance	 document	 entitled	 “Periodic	Monitoring



Guidance.”	An	EPA	regulation	required	certain	states	to	include	“periodic	monitoring”	as	a	condition	of
permits	for	the	operation	of	stationary	sources	of	air	pollution.	The	challenged	EPA	document	elaborated
the	 “periodic	 monitoring”	 requirement	 established	 by	 the	 regulation.	 EPA	 instructed	 its	 personnel	 to
follow	the	guidance	when	reviewing	permits	and	“insist[ed]”	that	state	and	local	authorities	comply	with
the	 guidance	 document	 when	 establishing	 the	 terms	 and	 conditions	 of	 operating	 permits.	 Under	 these
circumstances,	 EPA’s	 document,	 the	 court	 of	 appeals	 held,	 constituted	 final	 agency	 action	 because	 it
“reflect[ed]	a	settled	agency	position	which	has	legal	consequences	both	for	State	agencies	administering
their	permit	programs	and	for	companies	[that]	must	obtain	…	permits	in	order	to	continue	operating.”163
The	 guidance	 document	 resembled	 the	 biological	 opinion	 in	 Bennett	 more	 than	 the	 administrative
advisory	opinions	in	Chicago	&	Southern	Air	Lines	and	in	Dalton.	It	had,	in	the	language	of	Bennett,	a
“virtually	determinative	effect”	on	the	future	issuance	of	operating	permits.164

(b)				Ripeness
Reviewing	 courts	must	 ensure	 not	 only	 that	 the	 challenged	 agency	 action	 is	 final,	 but	 also	 that	 it	 is

“ripe	for	judicial	resolution.”165	In	contrast	to	the	finality	requirement,	ripeness	doctrine	is	not	limited	to
suits	bought	pursuant	to	the	Administrative	Procedure	Act.	All	federal	litigation	must	be	ripe.	Ripeness,
like	standing,	 is	an	element	of	 the	case-or-controversy	requirement	of	Article	 III	of	 the	Constitution,	as
well	 as	 a	 mix	 of	 judge-made	 prudential	 considerations	 that	 courts	 traditionally	 have	 consulted	 when
deciding	whether	 to	 award	 declaratory	 or	 injunctive	 relief.166	 The	 ripeness	 and	 finality	 requirements,
however,	 serve	 similar	 interests	 in	 administrative	 and	 judicial	 efficiency.	 As	 the	 Supreme	 Court
observed,	 the	ripeness	 requirement	protects	agencies	 from	“judicial	 interference	until	an	administrative
decision	has	been	formalized	and	its	effects	felt	in	a	concrete	way	by	the
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challenging	 parties.”	 It	 also	 protects	 courts	 by	 steering	 them	 clear	 of	 “premature	 adjudication”	 that
would	entangle	them	in	“abstract	disagreements	over	administrative	policies.”167

The	Supreme	Court	established	modern	ripeness	doctrine	in	Abbott	Laboratories	v.	Gardner.168	The
Abbott	Laboratories	criteria	for	assessing	the	ripeness	of	agency	action	for	judicial	review	require	courts
to	 determine	 (1)	whether	 the	 issues	 presented	 in	 the	 litigation	 are	 ready	 for	 judicial	 decision	 and	 (2)
whether	delaying	decision	would	cause	“hardship	to	the	parties.”169

An	 agency’s	 final	 order	 concluding	 an	 adjudicatory	 proceeding	 usually	 is	 ripe	 for	 judicial	 review
because	it	usually	compels	a	party	to	take	or	to	cease	some	particular	action.	There	typically	is	no	reason
for	a	reviewing	court	 to	delay	assessing	 the	 legality	of	such	an	order.	Any	issue	arising	from	the	order
should	 be	 ready	 for	 judicial	 review	 because	 it	 presumably	 has	 been	 a	 subject	 of	 the	 administrative
adjudicatory	 proceeding.	Delaying	 review	 typically	would	 impose	 unnecessary	 hardship	 on	 the	 losing
party	by	requiring	the	party	either	to	incur	the	costs	of	complying	with	the	agency’s	order	or	to	violate	the
order	and	trigger	an	enforcement	proceeding.

The	ripeness	of	final	agency	rules	for	judicial	review	is	less	clear	cut.	The	longstanding	issue	has	been
whether	an	administrative	 rule	 is	 ripe	 for	 judicial	 review	before	 the	agency	has	enforced	 it	against	 the
challenger.	Reviewing	courts	are	most	 likely	 to	engage	 in	pre-enforcement	 review	of	a	 legislative	 rule
that	 “as	 a	 practical	 matter	 requires	 the	 plaintiff	 to	 adjust	 his	 conduct	 immediately.”170	 Abbott
Laboratories	 is	 the	Court’s	 leading	 decision	 supporting	 pre-enforcement	 review	 of	 such	 rules.	Abbott
Laboratories	 involved	 a	 lawsuit	 by	 drug	 companies	 challenging	 a	 rule	 of	 the	 Food	 and	 Drug



Administration	imposing	new	labeling	requirements	for	prescription	drugs.	The	companies	claimed	that
the	 labeling	 regulation	 exceeded	 the	 rulemaking	 authority	 that	 Congress	 had	 provided	 to	 FDA	 in	 the
enabling	act.	FDA	urged	dismissal	of	the	suit,	arguing	that	its	rule	would	be	ripe	for	judicial	review,	and
thus	 subject	 to	 challenge,	 only	 as	 a	 defense	 in	 an	 enforcement	 proceeding	 against	 a	 drug	 company	 for
failing	to	comply	with	the	regulation.
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The	Court	in	Abbott	Laboratories	rejected	FDA’s	argument,	holding	the	companies’	pre-enforcement
challenge	 to	 the	 labeling	 rule	 to	be	 ripe	 for	 review.	The	 justices	 first	 found	 that	 the	 issue	 raised	 in	 the
companies’	lawsuit	was	ready	for	judicial	resolution	in	advance	of	an	enforcement	proceeding.	The	only
issue	was	 the	 “purely	 legal”	 question	 of	 whether	 FDA	 had	 properly	 interpreted	 the	 provisions	 of	 the
enabling	 act	 governing	 its	 rulemaking	 authority.171	 The	 justices	 next	 concluded	 that	 pre-enforcement
review	of	the	FDA’s	rule	was	“appropriate”	because	the	rule	had	a	“sufficiently	direct	and	immediate”
impact	 on	 the	 drug	 companies.	 The	 labeling	 rule	 was	 “clear-cut.”	 Moreover,	 the	 rule	 took	 effect
“immediately	 upon	 publication,”	 and	 FDA	 expected	 “immediate	 compliance”	 by	 the	 companies.	 The
challenged	rule	thus	posed	a	“dilemma”	that	produced	“a	direct	effect	on	the	day-to-day	business	of	all
prescription	 drug	 companies”:	 the	 companies	 either	 could	 incur	 the	 costs	 of	 complying	 with	 the	 new
labeling	 requirement	 or	 they	 could	 violate	 the	 rule	 and	 thereby	 “risk	 prosecution.”	 This	 is	 the	 same
dilemma	faced	by	 losing	parties	 in	administrative	adjudicatory	proceedings,	and	 the	 justices	concluded
that	it	imposed	sufficient	hardship	on	the	companies	to	justify	pre-enforcement	review	of	FDA’s	labeling
rule.172

The	Court	made	 clear	 in	 a	 companion	 decision,	Toilet	Goods	Association,	 Inc.	 v.	Gardner,173	 that
Abbott	Laboratories	did	not	open	all	legislative	rules	to	pre-enforcement	judicial	review.	Toilet	Goods
Association	 involved	a	pre-enforcement	challenge	 to	an	FDA	rule	authorizing	 immediate	 suspension	of
certification	 services	 to	 cosmetics	 manufacturers	 that	 deny	 FDA	 inspectors	 “free	 access”	 to	 the
manufacturers’	“facilities,	processes,	and	formulae.”	As	had	the	drug	companies	in	Abbott	Laboratories,
cosmetics	manufacturers	claimed	that	the	access	rule	exceeded	FDA’s	rulemaking	authority.	Yet	the	Court
in	 Toilet	 Goods	 Association	 held	 that	 the	 cosmetics	 manufacturers’	 pre-enforcement	 challenge	 to	 the
access	rule	was	not	ripe	for	review.

The	 justices	 acknowledged	 that	 the	 issue	presented	by	 the	 cosmetics	manufacturers’	 statutory	 claim,
like	the	issue	in	Abbott
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Laboratories,	 was	 “purely	 legal.”	 The	 Court	 nevertheless	 held	 that	 the	 issue	 of	 FDA’s	 authority	 to
issue	the	access	rule	was	not	ready	for	judicial	resolution	at	the	pre-enforcement	stage.	FDA	had	pinned
its	authority	 to	 issue	 the	access	rule	on	a	provision	of	 the	enabling	act	empowering	the	agency	to	 issue
rules	“for	the	efficient	enforcement”	of	the	act.	The	justices	felt	unable	to	determine	whether	the	access
rule	promoted	efficient	statutory	enforcement	because	 they	had	“no	 idea	whether	or	when”	FDA	would
order	an	inspection	of	a	cosmetics	manufacturer.	Nor	did	they	know	what	justification	the	agency	would
cite	when	ordering	an	investigation.	The	Court	thus	concluded	that	judicial	review	would	“likely	…	stand
on	a	much	surer	footing	in	the	context	of	a	specific	application	of	[the	access]	regulation.”174

The	 Court	 also	 found	 that	 the	 access	 rule	 in	 Toilet	 Goods	 Association	 imposed	 less	 hardship	 on



cosmetics	 manufacturers	 than	 the	 labeling	 rule	 in	 Abbott	 Laboratories	 had	 imposed	 on	 drug
manufacturers.	In	contrast	to	the	drug-labeling	requirement,	the	access	rule	did	not	immediately	affect	the
day-to-day	 affairs	 of	 those	 subject	 to	 the	 regulation.	 FDA’s	 rule	 in	Abbott	Laboratories	 required	 drug
manufacturers	 immediately	 to	 change	 their	 labeling	 practices,	 while	 the	 access	 rule	 in	 Toilet	 Goods
Association	merely	warned	 cosmetics	manufacturers	 that	 the	 agency	may	 suspend	 certification	 of	 their
products	if	 they	denied	access	to	their	facilities	or	records.	Even	if	FDA	ordered	suspension,	the	Court
noted,	the	cosmetics	manufacturers	would	suffer	“no	irremediable	adverse	consequences”	because	FDA’s
procedural	rules	permitted	a	manufacturer	to	challenge	a	suspension	“promptly.”	If	that	challenge	proved
unsuccessful,	 judicial	 review	 offered	manufacturers	 “an	 adequate	 forum	 for	 testing	 the	 regulation	 in	 a
concrete	situation.”175

The	distinction	between	Abbott	Laboratories	and	Toilet	Goods	Association	suggests	that	a	reviewing
court	may	determine	that	a	pre-enforcement	challenge	to	an	agency	rule	is	not	ripe	where	(1)	a	judicial
decision	on	the	validity	of	 the	rule	depends	on	how	the	rule	 is	applied	or	(2)	 the	rule	does	not	require
immediate	changes	in	the	conduct	of	those	affected	by	the	regulation.	In	the	former	case,	the
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issues	 presented	 by	 the	 challenge	 would	 not	 be	 ready	 for	 judicial	 resolution.	 In	 the	 latter	 case,	 the
parties	would	not	suffer	undue	hardship	if	judicial	resolution	of	the	challenge	awaited	enforcement.

The	 Supreme	 Court	 has	 followed	 this	 understanding	 of	 the	 Abbott	 Laboratories/Toilet	 Goods
Association	 distinction	 when	 evaluating	 the	 ripeness	 of	 administrative	 actions	 other	 than	 rules.	 For
example,	in	Ohio	Forestry	Association,	Inc.	v.	Sierra	Club,176	 the	justices	dismissed	an	environmental
group’s	 lawsuit	 challenging	 a	 federal	 land	 and	 resource	management	plan	 that	 the	United	States	Forest
Service	 had	 adopted	 for	 a	 national	 forest	 in	Ohio.	 Sierra	Club	 claimed	 that	 the	 plan	 violated	 several
federal	statutes	by	allowing	for	too	much	logging	and	clearcutting	of	timber.	The	Court	held,	however,	that
the	suit	did	not	satisfy	either	of	the	two	Abbott	Laboratories	criteria	for	ripeness.

The	 justices	 first	 concluded	 that	 dismissal	 of	 Sierra	 Club’s	 challenge	 to	 the	 Forest	 Service’s	 plan
would	not	cause	the	organization	or	its	members	any	“significant	hardship.”	Ohio	Forestry	Association
differed	 crucially	 from	 Abbott	 Laboratories	 because	 the	 Forest	 Service	 plan,	 unlike	 the	 labeling
regulation,	 “create[d]	no	 legal	 rights	or	obligations.”	Sierra	Club,	 in	contrast	 to	 the	drug	companies	 in
Abbott	Laboratories,	 had	 thus	 suffered	 no	 “adverse	 effects	 of	 a	 strictly	 legal	 kind.”	Nor	 had	 the	 plan
“force[d]”	Sierra	Club	“to	modify	its	behavior	in	order	to	avoid	future	adverse	consequences.”177

Moreover,	the	Forest	Service	plan	did	not	inflict	“significant	practical	harm”	on	Sierra	Club’s	ability
to	contest	logging	or	cutting	operations	in	the	forest	that	it	regarded	as	unlawful.	Before	any	such	activity
could	occur,	 the	Forest	Service	would	have	 to	 identify	 a	 particular	 site,	 propose	 a	 specific	 harvesting
method,	prepare	an	environmental	review,	offer	the	public	an	opportunity	to	be	heard,	and	if	sued,	justify
the	proposal	to	a	reviewing	court.	This	process,	like	the	administrative	and	judicial	review	processes	in
Toilet	Goods	Association,	gave	Sierra	Club	“ample	opportunity	later	to	bring	its	legal	challenge	at	a	time
when	harm	 is	more	 imminent	and	more	certain.”	The	 justices	acknowledged	Sierra	Club’s	point	 that	 it
would	 be	 “easier”	 and	 less	 expensive	 to	 challenge	 the	 plan	 as	 a	whole	 rather	 than	 to	 challenge	 each
particular	 logging	or	cutting	decision	as	 it	arose,	but	“litigation	cost	saving,”	 the	justices	ruled,	did	not
“justify	review	in	a	case	that	would	otherwise	be	unripe.”178
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The	Court	in	Ohio	Forestry	Association	also	concluded	that	a	reviewing	court	would	be	better	able	to
evaluate	 the	 legal	 authority	 of	 the	 Forest	 Service	 to	 permit	 logging	 and	 clearcutting	 operations	 in	 the
forest	if	it	awaited	the	Service’s	decision	on	particular	proposals.	The	justices	anticipated	that	the	agency
might	 “refine	 its	 policies”	 on	 logging	 and	 clearcutting	 as	 it	 moved	 through	 the	 process	 of	 permitting
specific	 timber	operations.	They	also	believed	that	 judicial	review	of	the	lawfulness	of	 these	activities
would	“benefit”	from	“the	focus	that	a	particular	logging	proposal	could	provide.”	Reviewing	the	logging
and	clearcutting	provisions	at	the	initial	planning	stage,	rather	than	awaiting	a	specific	decision	permitting
such	activity,	would	“threaten[	]	the	kind	of	‘abstract	disagreements	over	administrative	policies’	that	the
ripeness	doctrine	seeks	to	avoid.”179

(c)				Exhaustion	of	Administrative	Remedies
Reviewing	 courts	 traditionally	 have	 required,	 at	 least	 as	 a	 default	 rule,	 that	 plaintiffs	 exhaust	 all

administrative	 remedies	 that	 may	 resolve	 their	 dispute	 before	 initiating	 a	 lawsuit.180	 The	 exhaustion
requirement	protects	administrative	autonomy	by	ensuring	that	agencies	have	“the	first	chance	to	exercise
[their]	 discretion	or	 to	 apply	 [their]	 expertise”	 in	 resolving	 administrative	matters.181	And	 as	with	 the
requirement	of	finality,	exhaustion	doctrine	reflects	“the	commonsense	notion	of	dispute	resolution	that	an
agency	 ought	 to	 have	 an	 opportunity	 to	 correct	 its	 own	 mistakes	 with	 respect	 to	 the	 programs	 it
administers	 before	 it	 is	 haled	 into	 federal	 court.”182	 The	 exhaustion	 requirement	 also	 reinforces	 the
requirements	 of	 finality	 and	 ripeness	 by	 promoting	 judicial	 efficiency.	 Agencies	 may	 settle	 disputes
before	 they	 reach	 court.	 For	 those	 disputes	 that	 remain,	 the	 exhaustion	 requirement	 allows	 agencies	 to
assist	courts	by	compiling	“a	useful	record”	for	review.183
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In	contrast	to	the	finality	and	ripeness	requirements,	exhaustion	doctrine	is	wholly	a	judicial	creation.
It	 is	 rooted	 neither	 in	 the	Administrative	 Procedure	Act	 nor	 in	 the	 case-or-controversy	 requirement	 of
Article	 III.	 Perhaps	 for	 that	 reason,	 reviewing	 courts	 have	 exhibited	 considerable	 flexibility	 when
formulating	 and	 applying	 exhaustion	 doctrine.184	 Judges	 have	 treated	 the	 exhaustion	 requirement	 as	 a
default	 rule,	 retaining	 discretion	 to	waive	 exhaustion	whenever	 they	 conclude	 that	 “the	 interest	 of	 the
individual	 in	 retaining	 prompt	 access	 to	 a	 federal	 judicial	 forum”	 outweighs	 the	 “countervailing
institutional	interests	favoring	exhaustion.”185

In	a	recent	synthesis	of	exhaustion	doctrine,	the	Supreme	Court	identified	“at	least	three	broad	sets	of
circumstances”	in	which	reviewing	courts	have	proved	willing	to	waive	the	exhaustion	requirement.186
Each	set	of	exceptional	circumstances	ties	waiver	of	the	exhaustion	requirement	to	the	ineffectiveness	of
the	administrative	remedies	available	to	the	plaintiff.	The	first	set	of	circumstances	arises	when	requiring
exhaustion	“may	occasion	undue	prejudice”	to	the	plaintiff’s	lawsuit.187	Such	prejudice	may	occur	when
an	individual	“may	suffer	irreparable	harm”	without	“immediate	judicial	consideration	of	[the]	claim.”188
It	 also	may	occur	when	an	 agency	will	 take	 an	 “unreasonable	or	 indefinite”	 length	of	 time	 to	make	 its
decision.189	 The	 second	 set	 of	 circumstances	 in	 which	 reviewing	 courts	 have	 waived	 the	 exhaustion
requirement	occurs	when	there	is	“some	doubt	as	to	whether	the	agency	[is]	empowered	to	grant	effective
relief.”190	This	doubt	may	arise	when	an	individual	has	challenged	the	legal	sufficiency	of	the	agency’s
procedures	 governing	 the	 relevant	 administrative	 remedy.191	 It	 also	may	 arise	when	 an	 individual	 has
challenged	the	constitutionality	of	a	statute	the	agency	administers,
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a	 challenge	 that	 agencies	 are	 not	 competent	 to	 resolve.192	 The	 final	 group	 of	 exhaustion	 exceptions
takes	hold	when	the	agency	is	“biased	or	has	otherwise	predetermined	the	issue.”193

Another	 consequence	 of	 the	 prudential	 nature	 of	 the	 exhaustion	 requirement	 is	 that	 it	 is	 subject	 to
congressional	override.194	Because	statutes	generally	trump	common	law,	reviewing	courts	will	honor	an
act	of	Congress	 that	 eliminates	 the	 exhaustion	 requirement.	The	Administrative	Procedure	Act	 contains
just	 such	a	provision.	Section	704	provides	 that	a	plaintiff	need	not	pursue	an	available	administrative
appeal	from	an	adverse	agency	decision	in	order	to	seek	judicial	review	of	the	decision	pursuant	to	the
APA,	 unless	 (1)	 an	 act	 of	 Congress	 expressly	 so	 requires	 or	 (2)	 the	 agency’s	 rules	 both	 require	 an
administrative	appeal	and	make	 the	decision	 inoperative	during	 the	appeal.	 If	 the	conditions	of	 section
704	are	not	met,	the	doctrine	of	exhaustion	of	administrative	remedies	only	applies	“in	cases	not	governed
by	the	APA.”195

Although	the	Supreme	Court	has	held	that	reviewing	courts	must	enforce	a	clear	statutory	requirement
of	 exhaustion,196	 lower	 federal	 courts	 have	 expressed	 uncertainty	 over	 whether	 they	 may	 apply	 the
traditional,	judge-made	exhaustion	exceptions	to	escape	such	a	statutory	requirement.	The	Supreme	Court
has	 instructed	 reviewing	 courts	 not	 to	 override	 a	 statutory	 exhaustion	 requirement	 unless	 it	 would	 be
“consistent	 with	 [congressional]	 intent”	 to	 do	 so.197	 But	 where	 Congress	 has	 expressed	 no	 intent	 on
waiver,	it	is	hardly	clear	whether	the	statutory	exhaustion	requirement	reflects	a	legislative	understanding
that	 the	 requirement	 is	 absolute	 or	 an	 understanding	 that	 the	 requirement	 incorporates	 the	 traditional
limitations	and	exceptions	 to	exhaustion	 included	 in	 the	common	law	doctrine.	The	First	Circuit,	while
acknowledging	that	statutory
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exhaustion	 requirements	 are	 “more	 rigid”	 than	 the	 judicially	 created	 doctrine,	 nevertheless	 claimed
authority	to	override	a	statutory	requirement	at	least	“where	a	resort	to	the	agency	would	be	futile	because
the	challenge	 is	one	 that	 the	agency	has	no	power	 to	 resolve	 in	 the	applicant’s	 favor.”198	But	 the	D.C.
Circuit	has	asked,	if	courts	lack	power	to	require	exhaustion	when	Congress	has	excused	it,	does	it	make
sense	 to	 say	 that	 courts	 can	 excuse	 exhaustion	 when	 Congress	 has	 required	 it?199	 The	 D.C.	 Circuit’s
question	awaits	an	authoritative	answer.
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§	8.1					Introduction	to	Substantive	Judicial	Review
The	essential	role	of	reviewing	courts	in	the	administrative	process	is	to	ensure	the	legality	of	agency

action	(and	sometimes,	of	agency	inaction)	affecting	individual	rights	and	obligations.	In	performing	this
role,	courts	may	exercise	three	types	of	review.

A	 court	 may	 engage	 in	 constitutional	 review,	 determining	 whether	 the	 enabling	 act	 or	 the
administrative	 action	 at	 issue	 complies	with	 the	Constitution.	 Section	 706(2)(B)	 of	 the	Administrative
Procedure	Act	 provides	 that	 reviewing	 courts	 “shall	…	hold	 unlawful	 and	 set	 aside	 agency	 action	…
found	 to	 be	 …	 contrary	 to	 constitutional	 right,	 power,	 privilege,	 or	 immunity.”	 The	 constitutional
requirements	that	arise	most	commonly	in	administrative	litigation	involve	the	separation	of	powers	and
procedural	due	process.	Chapters	2	and	3	of	this	book	examine	those	requirements.
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A	 court	 also	 may	 engage	 in	 procedural	 review,	 determining	 whether	 an	 agency’s	 decision-making
procedures	comply	with	the	Administrative	Procedure	Act	and	other	statutes,	as	well	as	with	the	agency’s
procedural	rules.	Section	706(2)(D)	of	the	APA	provides	that	reviewing	courts	“shall	…	hold	unlawful



and	set	aside	agency	action	…	found	 to	be	…	without	observance	of	procedure	 required	by	 law.”	The
procedural	requirements	of	the	APA	are	canvassed	in	Chapters	4,	5,	and	6	of	this	book.

Finally,	a	court	may	engage	 in	substantive	review,	determining	whether	an	agency	has	appropriately
exercised	 the	 substantive	 authority	 created	 by	 its	 enabling	 act.	 In	 reviewing	 the	 substantive	 validity	 of
agency	action,	section	706(2)	of	 the	APA	instructs	courts	 to	ensure	 that	 the	agency	has	acted	within	 the
scope	 of	 its	 statutory	 authority,	 that	 it	 has	 adequate	 support	 for	 its	 factual	 findings,	 and	 that	 it	 has
exercised	its	decision-making	discretion	responsibly.	The	nature	and	scope	of	substantive	judicial	review
of	agency	action	is	the	subject	of	this	chapter.

Each	of	the	three	types	of	judicial	review	requires	judges	to	maintain	a	delicate	balance.	They	must	be
sufficiently	 assertive	 to	 assure	 themselves	 (and	 the	 public)	 of	 the	 legality,	 and	 thus	 the	 legitimacy,	 of
agency	action	affecting	individual	rights.	Yet	judges	must	not	become	so	assertive	that	they	usurp	the	role
of	the	agency	as	the	primary	administrative	authority.	Reviewing	courts	must	walk	a	tightrope,	respecting
administrative	autonomy	while	enforcing	the	rule	of	law.

Striking	 the	proper	balance	of	 the	 judicial	 role	 in	 the	administrative	process	has	proven	 to	be	most
difficult	 when	 courts	 engage	 in	 substantive	 review.	 Several	 characteristics	 of	 the	American	 system	 of
government	 administration	 contribute	 to	 this	 difficulty.	 First	 and	 foremost,	 judicial	 review	 of
administrative	action	raises	the	same	“countermajoritarian	difficulty”	that	arises	when	courts	review	the
constitutionality	 of	 legislative	 or	 presidential	 actions.1	 Although	 administrative	 decision-makers	 are
unelected,	they	are	at	least	indirectly	answerable	to	the	public	through	their	accountability	to	the	president
and	Congress.	Federal	judges,	with	their	constitutional	guarantees	of	life	tenure	and	salary,	are	the	least
accountable	decision-makers	in	the	American	system.	This	insularity	creates	institutional	advantages	for
the	courts,	enabling	them	to	avoid	political	pressure	when	ruling	on	the
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legality	 of	 controversial	 agency	 action.	But	 the	 disconnect	 between	 the	 judgment	 of	 the	 courts	 and	 the
will	of	the	people	becomes	a	de-legitimizing	liability	if	 judges	stray	beyond	the	boundaries	of	law	and
into	the	realm	of	politics.	Distinguishing	law	from	politics	in	substantive	judicial	review	of	agency	action
is	notoriously	difficult.

Another	 characteristic	 of	 the	 American	 system	 of	 government	 administration	 that	 contributes	 to	 the
difficulty	of	substantive	judicial	review	is	Congress’s	tendency	to	delegate	broad	regulatory	authority	to
agencies	 through	 enabling	 acts	 containing	 indeterminate	 standards	 defining	 the	 reach	 of	 administrative
power.	Judge	Harold	Leventhal	of	the	D.C.	Circuit,	a	leading	judicial	voice	on	administrative	law,	once
suggested	 that	Congress	 has	 delegated	 broad	 authority	 to	 agencies	 only	 because	 judicial	 review	keeps
administrators	“within	statutory	limits.”2	The	opaqueness	of	many	statutory	standards,	however,	makes	it
difficult	 for	courts	 to	discern	 the	 limits	 that	Congress	had	 in	mind	when	 it	authorized	 the	agency	action
they	must	review.

The	indeterminacy	of	statutory	standards	governing	agency	action	is	exacerbated	by	the	indeterminacy
of	the	APA’s	standards	governing	the	scope	of	substantive	judicial	review.	Two	prominent	administrative
law	scholars	once	famously	observed,	“[T]he	rules	governing	judicial	review	have	no	more	substance	at
the	core	than	a	seedless	grape.”3	The	key	APA	terms—“arbitrary,”	“capricious,”	“abuse	of	discretion,”
and	“substantial	 evidence”—while	 certainly	 suggestive,	 are	hardly	 self-defining	 in	 concrete	 cases	 (see
APA	§	706(2)(A),	(E)).



The	 vagueness	 of	 the	 APA’s	 standards	 governing	 the	 scope	 of	 substantive	 judicial	 review	 may	 be
linked,	 at	 least	 in	part,	 to	 the	number	 and	variety	of	 federal	 agencies	 and	administrative	programs	 that
come	 before	 the	 courts.	 The	 diversity	 of	 administrative	 action	 subject	 to	 substantive	 judicial	 review
virtually	 rules	 out	 concrete	 APA	 standards.4	 But	 something	 else	 is	 at	 work	 here	 as	 well.	 The	 APA’s
indeterminate	 standards	of	 substantive	 review	 reflect	Congress’s	 recognition	 that	 it	 is	 undesirable,	 and
perhaps	impossible,	to	reduce	this	crucial	judicial	function	to	words.	Justice	Felix	Frankfurter	noted	the
inevitability	of	indeterminate	standards	of	review,	writing,	“[T]he	precise	way	in
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which	 courts	 [review	 agency	 action]	 cannot	 be	 imprisoned	within	 any	 form	of	words.…	There	 are	 no
talismanic	 words	 that	 can	 avoid	 the	 process	 of	 judgment.	 The	 difficulty	 is	 that	 we	 cannot	 escape,	 in
relation	 to	 this	problem,	 the	use	of	undefined	defining	 terms.”	The	APA’s	 standards	of	 judicial	 review
reflect	a	strategic	decision	by	Congress	that	substantive	judicial	review	cannot	be	dictated	by,	in	Justice
Frankfurter’s	 language,	 “a	 body	 of	 rigid	 rules	 assuring	 sameness	 of	 applications.”	 Rather,	 Congress
probably	did	the	best	it	could	by	delineating	general	“standard[s]	for	judgment”	to	guide	reviewing	courts
when	evaluating	the	substantive	validity	of	agency	action.5

There	is	one	final	factor	contributing	to	the	difficulty	of	substantive	judicial	review	of	agency	action.
The	 administrative	 process	 in	 the	 United	 States,	 unlike	 the	 practice	 in	 a	 number	 of	 countries,	 assigns
judicial	review	authority	primarily	to	courts	of	law	rather	than	to	specialized	administrative	courts.6	This
choice	requires	generalist	judges,	who	trained	in	the	law,	to	review	the	non-legal	decisions	of	specialist
administrators	who	trained	in	the	disciplines	relevant	to	their	decision-making.	Judge	David	Bazelon	of
the	D.C.	Circuit	memorably	lamented	the	challenge	of	having	“technically	illiterate	judges”	reviewing	the
substance	of	scientifically	sophisticated	administrative	decisions.7	Moreover,	a	generalist	judge’s	chance
encounter	with	an	administrative	program	on	judicial	review	may	lead	to	a	distorted	view	of	the	nature
and	function	of	the	program,	risking	a	decision	that	impairs	the	operations	of	the	agency.

Notwithstanding	 the	 awkwardness	 that	 it	 engenders,	Congress’s	 choice	 of	 ordinary	 law	 courts	 over
specialized	 tribunals	 for	 reviewing	most	agency	decisions	makes	a	profound	statement	about	 the	nature
and	 responsibility	 of	 administrative	 decision-making	 in	 the	United	 States.	Assigning	 courts	 of	 law	 the
primary	 responsibility	of	 reviewing	 the	 legality	of	administrative	action	brings	agencies	“into	harmony
with	the	totality	of	the	law.”8	The	requirement	that	agencies	account	for	their	actions	in	the	law	courts	is
the	primary	vehicle	by	which	American	administrative	law	enforces	the	rule	of	law.	Although	judges	are
not	experts	on	the
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substance	 of	 the	 administrative	matters	 that	 come	before	 them,	 they	 are	 (or	 should	 be)	 attuned	 to	 their
Marbury	responsibility	of	ensuring	that	government	officials	observe	the	law	when	individual	rights	are
at	stake.

Judicial	 review	 over	 the	 substance	 of	 agency	 decisions	 also	 tempers	 the	 American	 reliance	 on
technocratic	 expertise.	Because	 judges	 lack	 technical	 and	 scientific	 expertise,	 judicial	 review	 requires
agency	 experts	 to	 translate	 their	 decisions	 and	 their	 decision-making	 into	 language	 that	 lay	 people	 can
understand,	and	endorse.	 In	 this	 important	sense,	 judicial	 review	 in	a	generalist	 rather	 than	specialized
court	fosters	the	democratic	accountability	of	agency	decision-makers	by	obligating	them	to	make	a	public



explanation	of	their	decisions	that	the	interested	public	can	understand	and	accept	as	legitimate.9

§	8.2					The	Framework	of	Substantive	Judicial	Review
The	framework	of	substantive	 judicial	 review	of	administrative	action	 is	constituted	by	a	handful	of

fundamental	 administrative	 law	 principles.	 The	 first,	 and	 most	 basic,	 of	 these	 principles	 holds	 that
Congress	has	entrusted	agencies,	and	not	reviewing	courts,	with	the	primary	role	of	deciding	how	best	to
administer	 an	 enabling	 act.	 The	 role	 of	 reviewing	 courts	 is	 crucial,	 yet	 secondary:	 judges	 determine
whether	administrative	decisions	are	lawful.	This	limited	understanding	of	the	judicial	role	underlies	the
further	principle	that	courts	determine	the	validity	of	agency	action	by	considering	only	“the	grounds	upon
which	 the	 [agency]	 itself	 based	 its	 action.”10	 If	 the	 court	 holds	 those	 grounds	 to	 be	 “inadequate	 or
improper,”	 the	 court	may	not	 uphold	 the	 agency	 action	 “by	 substituting	what	 it	 considers	 to	be	 a	more
adequate	or	proper	basis.	To	do	so	would	propel	the	court	into	the	domain	which	Congress	has	set	aside
exclusively	for	the	administrative	agency.”11

These	 basic	 administrative	 law	 principles	 informed	 the	 Supreme	Court’s	 resolution	 of	 the	Chenery
litigation,	which	provided	much	of	the	framework	of	contemporary	substantive
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judicial	review	of	agency	action.	In	Securities	and	Exchange	Commission	v.	Chenery	Corp.	 (Chenery
I),12	the	justices	reviewed	an	order	of	the	SEC	requiring	the	managers	of	a	company	to	surrender	stock	in
their	company	that	they	had	purchased	while	the	company	was	proceeding	through	an	agency-supervised
reorganization.	The	Commission	had	based	its	order	on	principles	of	equity	that	it	had	derived	from	court
decisions.	The	Court	held	that	the	SEC	had	misapplied	those	decisions,	and	that	equity	jurisprudence	did
not	support	the	surrender	order.	The	Commission’s	lawyers	nevertheless	asked	the	justices	to	uphold	the
order	on	the	ground	that	it	was	supported	by	the	standards	in	the	enabling	act	governing	reorganizations.
The	Court	 refused	 the	 request	 because	 the	Commission	 had	 not	 relied	 on	 the	 statutory	 standards	when
ordering	 the	managers	 to	surrender	 their	 stock.	The	 justices	explained	 that	Congress	had	authorized	 the
SEC,	not	reviewing	courts,	to	make	the	primary	decision	of	how	to	apply	the	standards	of	its	enabling	act.
For	 that	 reason,	 it	would	be	 improper	 to	allow	“judicial	 judgment”	of	how	best	 to	apply	 the	 statute	 to
replace	 “administrative	 judgment.”	 The	 Court	 explained,	 “For	 purposes	 of	 affirming	 no	 less	 than
reversing	its	orders,	an	appellate	court	cannot	intrude	upon	the	domain	which	Congress	has	exclusively
entrusted	to	an	administrative	agency.”13

The	Chenery	I	 principle	 that	 courts	may	 review	 agency	 action	 only	 on	 the	 grounds	 invoked	 by	 the
agency	 is	 not	 absolute.	 In	Morgan	 Stanley	 Capital	 Group	 Inc.	 v.	 Public	 Utility	 District	 No.	 1	 of
Snohomish	County,14	 the	 Supreme	Court	 limited	 the	Chenery	 I	 principle	 to	 agency	 decisions	 that	 are
discretionary.	 “The	Chenery	 doctrine	 has	 no	 application,”	 wrote	 the	 Court,	 when	 an	 agency	 decision
reaches	 a	 result	 that	 is	 required	by	 law.15	 In	 such	 a	 case,	 a	 reviewing	 court	 should	uphold	 the	 agency
decision	based	on	the	correct	rationale	rather	than	the	agency’s	flawed	reasoning.	Similarly,	in	National
Association	of	Home	Builders	v.	Defenders	of	Wildlife,16	the	justices	did	not	hold	an	agency	to	a	“stray
statement”	 in	 an	 administrative	 decision	 that	 “had	 no	 effect	 on	 the	 underlying	 agency	 action	 being
challenged.”	Such	dictum,	the	Court	found,	was
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the	type	of	harmless	error	that	the	APA	counsels	reviewing	courts	to	disregard.17

The	Court’s	disposition	of	Chenery	I	established	an	 important	corollary	 to	 the	general	principle	 that
courts	review	discretionary	agency	action	only	on	the	grounds	invoked	by	the	agency.	Having	decided	that
the	judicial	precedent	cited	by	the	SEC	did	not	justify	the	surrender	order,	the	Court	in	Chenery	I	vacated
the	administrative	order	and	directed	the	court	of	appeals	to	remand	the	matter	back	to	the	SEC	“for	such
further	 proceedings,	 not	 inconsistent	 with	 this	 opinion,	 as	 may	 be	 appropriate.”	 The	 Administrative
Procedure	Act	tracks	this	corollary	by	instructing	reviewing	courts	simply	to	“hold	unlawful	and	set	aside
agency	action”	 that	 they	determine	 to	be	 invalid	 (APA	§	706(2)).	 In	 the	 typical	case,	once	a	 reviewing
court	 invalidates	agency	action,	 its	only	recourse	 is	 to	remand	the	matter	back	 to	 the	agency	for	further
consideration.	It	cannot	resolve	the	matter	on	its	own.18

The	Supreme	Court	has	recognized,	however,	that	in	some	“exceptional	situation[s]”	a	“crystal-clear”
administrative	 error	may	make	 “a	 remand	 an	 unnecessary	 formality.”19	 Such	 situations	may	 occur,	 for
example,	 when	 an	 agency	 has	 violated	 a	 non-discretionary	 duty	 or	 where	 an	 agency	 repeatedly	 has
rejected	 the	 only	 rational	 outcome	 available	 under	 its	 enabling	 act.	 Moreover,	 some	 (but	 not	 all)
reviewing	 courts,	 led	 by	 the	 D.C.	 Circuit,	 have	 issued	 so-called	 “remand-only”	 orders	 to	 cure
administrative	 decision-making	 defects	 without	 vacating	 the	 agency’s	 order.	 Courts	 have	 issued	 such
orders	when	they	have	found	that	the	agency’s	error	was	minor	and	that	vacating	the	administrative	order
would	cause	undue	disruption	to	the	regulatory	program.20	Although	the	Supreme	Court	has	not	ruled	on
whether	section	706(2)	of	the	APA	permits	remand-only	orders,	its	recent	decision	in	National
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Association	 of	 Home	 Builders	 v.	 Defenders	 of	 Wildlife21	 was	 to	 similar	 effect.	 The	 justices	 in
National	Association	of	Home	Builders	ruled	that	it	would	unnecessarily	delay	an	administrative	action
to	remand	a	matter	back	to	the	agency	in	order	to	cure	a	harmless	error	in	the	agency’s	explanation	of	its
decision.22

On	remand	after	Chenery	I,	 the	SEC	applied	 the	standards	of	 its	enabling	act	and	again	ordered	 the
corporate	managers	to	surrender	their	stock.	The	Supreme	Court	upheld	the	new	order	in	Securities	and
Exchange	Commission	v.	Chenery	Corp.	(Chenery	II).23	Chenery	I,	the	Chenery	II	Court	explained,	had
resolved	 “no	 more	 and	 no	 less	 than	 that	 the	 [SEC’s]	 first	 order	 was	 unsupportable	 for	 the	 reasons
supplied	by	that	agency.”	The	question	whether	the	managers	could	retain	their	stock	thus	“lacked	a	final
and	complete	answer.”	The	SEC’s	order	on	remand,	the	Court	 in	Chenery	II	continued,	had	“avoid[ed]
the	fatal	error	of	relying	on	judicial	precedents	which	[did]	not	sustain	it.”	The	justices	were	satisfied	that
the	new	surrender	order	was	consistent	with	 the	governing	standards	of	 the	enabling	act,	a	“basis	upon
which	it	clearly	rest[ed].”24

Chenery	II	provided	another	important	corollary	to	the	rule	of	Chenery	I	 limiting	judicial	review	of
agency	action	to	the	grounds	cited	by	the	agency.	“If	the	administrative	action	is	to	be	tested	by	the	basis
upon	which	it	purports	to	rest,”	the	justices	added	in	Chenery	II,	“that	basis	must	be	set	forth	with	such
clarity	as	to	be	understandable.	It	will	not	do	for	a	court	to	be	compelled	to	guess	at	the	theory	underlying
the	agency’s	action;	nor	can	a	court	be	expected	to	chisel	that	which	must	be	precise	from	what	the	agency
has	 left	vague	and	 indecisive.”25	This	 corollary	underlies	 the	Supreme	Court’s	decision	 in	Citizens	 to
Preserve	Overton	Park,	Inc.	v.	Volpe,26	which	is	another	foundational	case	establishing	the	framework	of
substantive	 judicial	 review.	 Overton	 Park	 involved	 a	 challenge	 to	 a	 decision	 by	 the	 Secretary	 of



Transportation
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authorizing	 federal	 funding	 for	 the	 construction	 of	 an	 interstate	 highway	 through	 a	 city	 park.	 The
challengers	 claimed	 that	 the	 Transportation	 Secretary’s	 decision	 violated	 his	 enabling	 act,	 which
prohibited	 federal	 funding	 of	 a	 highway	 through	 parkland	 unless	 there	 was	 no	 “feasible	 and	 prudent
alternative”	route	and	the	highway	plan	minimized	damage	to	the	park.27

The	 Court	 in	 Overton	 Park	 found	 itself	 unable	 to	 review	 the	 legality	 of	 the	 Secretary’s	 funding
decision	 because	 the	 Secretary	 had	 not	 prepared	 a	 contemporaneous	 explanation	 of	 his	 decision.	 The
Secretary	 had	 written	 no	 decision	 including	 the	 relevant	 factual	 findings	 or	 stating	 his	 rationale	 for
funding	 the	 park	 route.	 Because	 the	 funding	 decision	 was	 an	 instance	 of	 informal	 rather	 than	 formal
adjudication,	the	Secretary	had	been	under	no	procedural	obligation	to	write	formal	findings	of	fact	or	a
statement	 of	 reasons	 (see	 §	 4.3(b)).	 But	 the	 absence	 of	 administrative	 findings	 and	 rationale	 left	 the
justices	in	the	dark	about	the	grounds	for	the	Secretary’s	funding	decision.	The	Department’s	lawyers	had
attempted	to	address	this	deficiency	by	submitting	affidavits,	“prepared	specifically	for	[the]	litigation,”
in	support	of	the	Secretary’s	funding	decision.	But	the	justices	considered	such	“post	hoc	rationalizations”
of	 agency	 action	 to	 provide	 “an	 inadequate	 basis	 for	 review.”28	 The	 Court	 insisted	 on	 reviewing	 the
actual	 grounds	 of	 the	 funding	 decision	 based	 on	 “the	 full	 administrative	 record	 that	 was	 before	 the
Secretary	at	the	time	he	made	his	decision.”29

Having	refused	to	review	the	Secretary’s	funding	decision	without	a	contemporaneous	administrative
record,	 the	Court	 in	Overton	Park	disregarded	 the	 instruction	of	Chenery	I	 to	 remand	 the	matter	 to	 the
agency.	The	 justices	 instead	 remanded	 the	 case	 to	 the	district	 court	with	 instructions	 to	 reconstruct	 the
Secretary’s	funding	decision	and	to	compile	the	administrative	record	on	which	the	Secretary	had	made
his	decision.	In	the	event	the	record	failed	to	include	the	grounds	of	the	Secretary’s	decision,	the	justices
instructed	the	district	court	 to	fill	 in	the	gaps	by	ordering	the	administrators	involved	in	the	Secretary’s
funding	decision	to
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testify.30	 The	 result	 was	 a	 27-day	 trial,	 culminating	 in	 the	 invalidation	 of	 the	 Secretary’s	 funding
decision.

The	justices	have	since	backtracked	from	the	trial	remedy	they	ordered	in	Overton	Park.	 In	Pension
Benefit	Guaranty	Corp.	v.	LTV	Corp.,31	the	Court	returned	to	the	Chenery	practice	of	remanding	to	the
agency	“for	additional	investigation	or	explanation”	as	the	“preferred	course”	when,	as	in	Overton	Park,
a	reviewing	court	“cannot	evaluate	the	challenged	agency	action	on	the	basis	of	the	record	before	it.”32	In
Pension	Benefit	Guaranty	Corp.,	the	Court	acknowledged	a	long	simmering	“tension”	between	Overton
Park’s	requirement	that	agencies	provide	a	contemporaneous	explanation	of	their	decisions,	and	Vermont
Yankee’s	holding	that	courts	may	not	add	procedural	requirements	for	agency	action	beyond	those	found	in
acts	of	Congress	or	in	the	procedural	rules	of	agencies	(see	§	6.2).33	The	justices	distinguished	Overton
Park	from	Vermont	Yankee	by	noting	that	section	706	of	the	Administrative	Procedure	Act	requires	that
courts	 review	 agency	 action	 on	 the	 “whole	 record.”	 A	 reviewing	 court	 thus	 enforces	 rather	 than
circumvents	 the	 APA	 by	 demanding	 that	 agencies	 provide	 a	 complete	 administrative	 record	 of	 their
decisions.34



§	8.3					The	Administrative	Record
The	Supreme	Court	has	described	Overton	Park’s	requirement	that	courts	review	agency	action	on	the

basis	of	“the	full	administrative	record”	that	was	before	the	agency	when	the	agency	made	its	decision	as
a	“fundamental	principle[	]	of	judicial	review.”35	The	administrative	record	serves	as	the	“focal	point”	of
substantive	judicial	review.36	The	justices	have	explained,	“The	task	of	the	reviewing	court	is	to	apply
the	appropriate	APA	standard	of	review	to	the	agency	decision	based	on	the	record	the	agency	presents	to
the	reviewing	court.”37	Judicial	review	on	the	administrative	record	poses	no	difficulty	when	an	agency’s
decision	is	the	product	of	a	formal	proceeding.	The	Administrative	Procedure	Act	requires	that	an	agency
conducting	a	formal	proceeding	base	its	decision
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exclusively	 on	 an	 evidentiary	 record	 generated	 by	 the	 proceeding	 (see	 §	 5.3).	On	 judicial	 review,	 the
agency	simply	transfers	to	the	court	the	record	that	the	agency	already	has	made	for	its	decision.

Submission	 of	 the	 administrative	 record	 of	 an	 informal	 agency	 proceeding	 often	 is	 not	 so
straightforward.	The	APA	does	not	require	that	agencies	base	their	decisions	in	informal	proceedings	on	a
“focused	and	defined	record.”38	It	therefore	is	necessary,	as	the	Court	in	Overton	Park	held,	for	agencies
to	assemble	an	administrative	record	of	their	decisions.	Although	the	APA	does	not	prescribe	the	contents
of	 the	administrative	record	 in	 informal	proceedings,	 reviewing	courts	uniformly	have	required	 that	 the
record	 include,	 first,	 all	 submissions	 by	 interested	 persons	 and	 parties	 during	 the	 proceeding	 that	 the
agency	 was	 required	 to	 consider	 (for	 example,	 the	 public	 comments	 in	 a	 rulemaking	 proceeding).	 In
addition,	the	administrative	record	must	include	all	other	materials	that	agency	decision-makers	and	staff
actually	considered	in	making	their	decision,	unless	that	material	is	privileged.39	A	reviewing	court	may
allow	discovery	if	a	challenger	raises	“legitimate	concerns”	that	the	administrative	record	produced	by
the	agency	is	incomplete.	The	purpose	of	discovery	in	these	circumstances	is	to	verify	the	completeness
of	the	record.40

Federal	agencies	may	assert	the	privileges	that	are	available	to	any	litigant,	such	as	the	attorney-client
privilege	 and	 the	 attorney	 work-product	 privilege.	 Agencies	 enjoy	 several	 special	 governmental
privileges	 as	well.	 The	 governmental	 privilege	 that	 agencies	 invoke	most	 frequently	 in	 administrative
litigation	 is	 the	deliberative	process	privilege.	This	privilege	covers	 an	agency’s	 “internal	memoranda
embodying	the	deliberative	processes	of	the	agency	and	its	staff.”41	Examples	of	agency	memoranda	that
may	fall	within	the	deliberative	process	privilege	include	staff	recommendations,	analyses,	work	product,
and	 legal	opinions.	The	deliberative	process	privilege	does	not	protect	 statements	of	 fact	 appearing	 in
agency	memoranda	when	the	facts	are	necessary	for	judicial	review	and	are	not	otherwise	disclosed	in
the	administrative	record.	A	reviewing	court	also	may	require	an	agency	to	disclose	internal	memoranda
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otherwise	subject	 to	 the	deliberative	process	privilege	when	the	agency	has	adopted	the	memoranda	as
the	basis	of	its	decision.42

Reviewing	courts	strictly	enforce	Overton	Park’s	requirement	that	agencies	support	their	decisions	on
the	 basis	 of	 a	 contemporaneous	 administrative	 record.	 They	 consistently	 reject	 any	 party’s	 efforts	 to
introduce	 evidence	 outside	 the	 administrative	 record	 for	 the	 purpose	 of	 challenging	 or	 supporting	 the



“propriety”	of	an	agency	decision.43	Permitting	such	a	showing	would	violate	Chenery	I’s	 limitation	of
judicial	review	to	the	actual	grounds	of	the	agency’s	decision,	as	well	as	Overton	Park’s	prohibition	of
post	hoc	rationalizations	for	agency	action.44	But	the	record	requirement	of	Overton	Park	is	not	absolute.
Courts	permit	the	introduction	of	supplemental	information	that	facilitates	judicial	review	by	completing
the	picture	of	the	agency’s	decision-making.45	For	example,	courts	may	allow	“background	information”
illuminating	the	administrative	record.46	This	supplemental	information,	of	course,	may	not	provide	any
“new	rationalizations”	of	the	agency’s	decision.47	Reviewing	courts	also	may	allow	evidence	outside	the
administrative	record	to	help	them	determine	“whether	the	agency	considered	all	the	relevant	factors	or
fully	explicated	its	course	of	conduct	or	grounds	of	decision.”48

§	8.4					The	Three	Elements	of	Agency	Decision-making
Administrative	law	has	avoided	defining	the	scope	of	substantive	judicial	review	of	agency	decisions,

as	such.	Instead,	it	has	divided	agency	decision-making	into	three	elements,	and	has	prescribed	a	distinct
standard	of	review	for	each	element.	The	Administrative	Procedure	Act	describes	the	three	elements	of
agency	 decision-making	 as	 involving	 agency	 decisions	 on	 questions	 of	 “fact,”	 “law,”	 and	 “discretion”
(APA	§	557(c)(A)).	Although	this	APA	reference	concerns	administrative	decisions	in	formal
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proceedings,	 it	 is	 the	 premise	 of	 scope-of-review	 doctrine	 that	 every	 agency	 action—whether
rulemaking	or	adjudication,	formal	or	informal—requires	agency	decisions	on	questions	of	law,	fact,	and
discretion.

The	 three	 elements	 of	 agency	 decisions	 represent	 distinct	 stages	 of	 the	 agency’s	 decision-making
process.	An	agency	finds	facts	relevant	to	its	decision	by	gathering	and	evaluating	an	evidentiary	record.
Whether	 an	 agency’s	 factual	 determinations	 are	 adequately	 supported	 by	 the	 evidentiary	 record	 is	 a
question	 of	 fact.	 An	 agency	 also	 interprets	 the	 standards	 of	 its	 enabling	 act	 to	 define	 the	 scope	 of	 its
decision-making	authority.	Whether	an	agency	has	 interpreted	 its	enabling	act	properly	 is	a	question	of
law.	 To	 complete	 its	 decision,	 an	 agency	 applies	 its	 interpretation	 of	 the	 enabling	 act	 to	 its	 factual
findings.	Whether	an	agency	has	properly	applied	the	enabling	act	to	the	facts	is	a	mixed	question	of	law
and	fact.	At	bottom,	 though,	 the	agency’s	ultimate	decision	on	how	best	 to	apply	 its	enabling	act	 to	 the
relevant	facts	is	an	exercise	of	policymaking	judgment	or	discretion.

The	central	 task	of	scope-of-review	doctrine	is	 to	define	the	respective	roles	of	agencies	and	courts
with	respect	to	each	element	of	an	agency’s	decision.49	We	now	turn	to	that	task.

§	8.5					Judicial	Review	of	Agency	Findings	of	Fact
The	 typical	 enabling	 act	 authorizes	 agencies	 to	 regulate	 only	 on	 the	 basis	 of	 particular	 factual

circumstances.	For	example,	the	Occupational	Safety	and	Health	Act	of	1970	authorized	the	Department
of	Labor	to	issue	rules	that	were	“reasonably	necessary	or	appropriate”	to	provide	a	“safe	and	healthful”
workplace.	Before	the	Labor	Department	could	issue	such	a	rule,	it	had	to	make	factual	findings	regarding
current	working	conditions	to	determine	whether	the	conditions	were	unsafe.50	The	Federal	Highway	Act
of	 1968	 authorized	 the	 Department	 of	 Transportation	 to	 fund	 the	 construction	 of	 a	 highway	 through
parkland	 only	 if	 there	 was	 “no	 feasible	 and	 prudent	 alternative	 [route]”	 and	 the	 highway	 plan
“minimize[d]	harm	 to	 [the]	park.”	The	Transportation	Department	had	 to	make	factual	 findings	 to	make



those	determinations.51	All
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enabling	 acts	 place	 factual	 limits	 on	 administrative	 authority.	When	 an	 agency	 acts	 on	 the	 basis	 of	 an
incorrect	 understanding	 of	 the	 relevant	 facts,	 its	 action	 violates	 the	 statutory	 standards	 establishing	 its
authority	just	as	if	the	agency	had	misinterpreted	those	standards.52

Section	706	of	the	Administrative	Procedure	Act	provides	two	standards	for	courts	reviewing	factual
determinations	 by	 administrative	 agencies.	 Section	 706(2)(E)	 requires	 reviewing	 courts	 to	 invalidate
factual	 findings	 by	 agencies	 in	 formal	 proceedings	 if	 they	 are	 “unsupported	 by	 substantial	 evidence.”
Section	706	does	not	explicitly	provide	a	 standard	of	 review	for	an	agency’s	 factual	determinations	 in
informal	 proceedings.	 For	 that	 reason,	 the	 general	 catchall	 provision	 of	 section	 706(2)(A)	 applies,
requiring	courts	to	invalidate	factual	findings	if	they	are	“arbitrary,	capricious,	an	abuse	of	discretion,	or
otherwise	not	in	accordance	with	law.”53

Both	the	substantial	evidence	standard	and	the	arbitrary-or-capricious	standard	operate	on	the	premise
that	agencies	are	the	factfinder	in	administrative	proceedings,	not	the	courts.	Congress	and	the	courts	have
long	 regarded	 the	 task	 of	 factfinding	 to	 be	 part	 of	 an	 agency’s	 responsibility	 to	 administer	 regulatory
programs.	 Moreover,	 the	 specialization	 and	 expertise	 of	 administrative	 agencies	 often	 give	 them	 an
advantage	over	courts	 in	factfinding,	especially	regarding	scientifically	or	 technologically	sophisticated
matters.54	The	question	for	the	court	on	judicial	review	of	administrative	factfinding,	then,	is	not	whether
the	court	agrees	or	disagrees	with	an	agency’s	determinations.	Courts	do	not	retry	administrative	matters.
Their	job	is	simply	to	ensure	that	the	agency	has	handled	its	factfinding	role	responsibly.

(a)				Formal	Proceedings
Section	706(2)(E)	of	the	Administrative	Procedure	Act	requires	reviewing	courts	to	invalidate	factual

findings	 by	 agencies	 in	 formal	 proceedings	 if	 they	 are	 “unsupported	 by	 substantial	 evidence.”	 The
“substantial	 evidence”	 standard	 predates	 the	 APA.	 Congress	 had	 incorporated	 it	 in	 a	 variety	 of	 early
enabling	acts,	and	when	Congress	had	failed	to	prescribe	a	standard	of	judicial	review	for	administrative
factual	determinations,	the	Supreme	Court
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sometimes	 adopted	 the	 substantial	 evidence	 standard	 on	 its	 own.55	 Yet	 reviewing	 courts	 experienced
difficulty	 translating	 the	 substantial	 evidence	 standard	 into	 a	 workable	 legal	 test	 until,	 in	 1938,	 the
Supreme	Court	finally	defined	it	to	mean	“such	relevant	evidence	as	a	reasonable	mind	might	accept	as
adequate	to	support	a	conclusion.”56	As	so	formulated,	 the	substantial	evidence	standard	resembled	the
standard	that	courts	traditionally	used	when	reviewing	jury	findings.

In	 the	 leading	case	of	Universal	Camera	Corp.	 v.	National	Labor	Relations	Board,57	 the	Supreme
Court	 interpreted	Congress’s	retention	of	 the	“familiar”	substantial	evidence	standard	 in	section	706(2)
(E)	 as	 a	 signal	 that	 the	 APA	 had	 created	 no	 “drastic”	 revision	 of	 the	 scope	 of	 judicial	 review	 of
administrative	factual	findings.	Yet	the	Court	found	in	the	legislative	history	of	the	APA	an	unmistakable
legislative	 intention	 that	 reviewing	 courts	 “assume	 more	 responsibility	 for	 the	 reasonableness	 and
fairness”	 of	 administrative	 findings	 than	 had	 some	 courts	 before	 the	 APA.	 The	 justices	 in	Universal
Camera	attempted	to	honor	the	subtle	legislative	message	that	reviewing	courts	invigorate	their	scrutiny



of	 administrative	 factual	 findings	within	 the	 preexisting	 substantial	 evidence	 standard.	 They	 ruled	 that
administrative	factual	 findings,	 though	“entitled	 to	respect[,]	…	must	nonetheless	be	set	aside	when	the
[administrative]	 record	 …	 clearly	 precludes	 the	 [agency’s]	 decision	 from	 being	 justified	 by	 a	 fair
estimate	of	the	worth	of	the	testimony	of	witnesses	or	its	informed	judgment	on	matters	within	its	special
competence	or	both.”	In	making	this	determination,	the	Court	in	Universal	Camera	stressed,	a	reviewing
court	 must	 consider	 the	 “whole	 record,”	 as	 section	 706	 of	 the	 APA	 instructs.	 This	 whole	 record
requirement	means	that	in	evaluating	the	substantiality	of	the	evidence	supporting	an	agency’s	findings	of
fact,	the	reviewing	court	“must	take	into	account	whatever	in	the	record	fairly	detracts	from	[the]	weight”
of	those	findings.58

Reviewing	 courts	 have	 continued	 to	 give	 the	 substantial	 evidence	 standard	 of	 section	 706(2)(E)	 its
traditional	meaning.	They	uphold	agency	findings	of	fact	if	they	determine	that	the	evidence	in

356

the	 administrative	 record	 “could	 satisfy	 a	 reasonable	 factfinder.”59	 This	 reasonableness	 review
maintains	 the	 tradition	 of	 judicial	 deference	 toward	 administrative	 factfinding.	 At	 the	 same	 time,
reasonableness	review	has	an	accordion-like	quality	that	offers	reviewing	courts	sufficient	flexibility	to
ensure,	 in	 the	 language	 of	Universal	 Camera,	 “the	 reasonableness	 and	 fairness”60	 of	 administrative
findings	on	a	case-by-case	basis.

A	reviewing	court	may	be	expected	to	intensify	its	reasonableness	review	when	the	factual	findings	of
the	administrative	law	judge	are	overturned	during	the	administrative	appeals	process	(see	§	5.5).	This	is
especially	the	case	when	the	findings	turn	on	the	credibility	of	witnesses	that	the	ALJ	had	observed	during
the	hearing.61	The	ALJ’s	findings	are	part	of	 the	administrative	record	of	 the	agency’s	decision	(APA	§
557(c)),	 and	 thus	 they	weigh	 against	 any	 contrary	 findings	 by	 the	 agency.62	An	 agency	must	 provide	 a
reasoned	explanation	of	why	it	disregarded	an	ALJ’s	findings.63

As	the	courts’	insistence	on	a	reasoned	explanation	for	an	agency’s	departure	from	the	factual	findings
of	 an	 ALJ	 demonstrates,	 the	 traditional	 translation	 of	 the	 substantial	 evidence	 standard	 into	 a
reasonableness	requirement	prescribes	a	norm	of	administrative	decision-making	as	well	as	a	benchmark
for	 judicial	 review.	 Administrative	 factfinding	must	 be	 reasoned	 in	 order	 to	 be	 reasonable.	 Congress
wrote	 the	Administrative	 Procedure	Act	 to	 ensure	 that	 agency	 action	 affecting	 individual	 rights	 be	 the
product	of	“reasoned	decisionmaking,”	and	not	merely	 the	arbitrary	exercise	of	governmental	power.64
As	one	of	the	most	thoughtful	commentators	on	the	subject	of	judicial	review	of	agency	action	explained,
the	 substantial	 evidence	 standard	 tests	 not	 only	 whether	 “there	 is	 record	 evidence	 which	 provides	 a
rational	or
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logical	 basis”	 for	 an	 administrative	 finding,	 but	 also	whether	 an	 agency’s	 findings	 are	 “the	 product	 of
reasoning	from	evidence.”65

(b)				Informal	Proceedings
The	traditional	understanding	holds	that	the	arbitrary-or-capricious	standard	that	section	706(2)(A)	of

the	Administrative	Procedure	Act	provides	for	judicial	review	of	administrative	factual	determinations	in
informal	proceedings	is	“more	lenient”	than	the	substantial	evidence	review	prescribed	by	section	706(2)



(E)	 for	 agency	 findings	 of	 fact	 in	 formal	 proceedings.66	 The	 original	 intention	 of	 the	 Congress	 that
adopted	 the	APA	 is	obscure	on	 this	point,	 however.	As	 introduced	 in	 the	Senate,	 the	APA	would	have
required	a	trial	de	novo	in	district	courts	to	determine	the	“relevant	facts”	when	reviewing	agency	action
“in	all	cases	in	which	adjudications	are	not	required	by	statute	to	be	made	upon	agency	hearing.”67	The
thought	behind	this	original	provision	seems	clear.	In	formal	adjudicatory	proceedings,	an	agency	makes
findings	of	the	relevant	facts	from	the	evidentiary	record	of	a	trial-type	hearing.	The	losing	party	is	not
entitled	to	a	second	trial	in	the	reviewing	court,	and	the	court	reviews	the	agency’s	findings	deferentially
according	 to	 the	 substantial	 evidence	 standard.	 But	 in	 informal	 adjudication,	 where	 the	 agency	 is	 not
required	to	hold	a	trial-type	hearing,	this	original	provision	would	have	offered	losing	parties	their	first
opportunity	 to	 prove	 their	 case	 in	 the	 district	 court	 reviewing	 the	 agency	 action.	 Informal	 rulemaking,
which	was	not	a	common	regulatory	method	when	Congress	drafted	the	APA,	seems	to	have	been	off	the
legislative	radar.

Although	 the	 provision	 for	 de	 novo	 judicial	 review	 of	 administrative	 factual	 determinations	 in
informal	 adjudicatory	 proceedings	was	 dropped	 in	 committee,	 the	Attorney	General’s	Manual	 reports
“repeated	statements”	in	the	legislative	history	that	the	APA	contemplated	such	review.68	But	in	the	end,
this	 was	 not	 what	 the	APA	 provided.	 Section	 706(2)(F)	 limits	 trial	 de	 novo	 of	 administrative	 factual
determinations	on	judicial	review	“to	the	extent	that	the	facts	are	subject	to	trial	de	novo	by	the	reviewing
court.”	This	 occurs	when	 agency	 action	 is	 challenged	on	 constitutional	 grounds.	 It	 also	 occurs	when	 a
statute	 requires	 courts	 to	 review	 agency	 action	 on	 the	 basis	 of	 the	 court’s	 independent	 factfinding.	An
example	of	such	a	statute	is	the	Freedom	of
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Information	Act	 (5	U.S.C.	§	552),	which	contemplates	 trial	de	novo	 in	a	district	court	when	reviewing
an	 agency’s	 denial	 of	 a	 request	 for	 records.	 De	 novo	 judicial	 review	 of	 agency	 factfinding	 in
contemporary	administrative	law	otherwise	is	rare.

The	 traditional	 understanding	 that	 the	 APA	 provides	 for	 less	 demanding	 review	 of	 administrative
factfinding	 in	 informal	proceedings	 than	 in	 formal	proceedings	 turns	 the	original	position	of	 those	who
drafted	 the	 statute	 on	 its	 head.	 Still,	 subjecting	 agency	 factfinding	 in	 informal	 proceedings	 and	 formal
proceedings	to	different	standards	of	review	respects	Congress’s	decision	in	section	706(2)(E)	 to	 limit
the	 substantial	 evidence	 standard	 to	 formal	 proceedings.	 And	 lowering	 the	 standard	 of	 review	 for
informal	proceedings	may	follow	from	Congress’s	decisions	to	designate	a	specific	standard	for	formal
proceedings	 (“substantial	 evidence”)	 and	 to	 consign	 agency	 factfinding	 in	 informal	 proceedings	 to	 the
general,	catchall,	arbitrary-or-capricious	standard	of	section	706(2)(A).

Contrary	to	the	initial	view	of	the	APA’s	drafters,	the	informality	of	an	administrative	proceeding	may
argue	for	a	lesser	standard	of	judicial	review	of	agency	factfinding	as	well.	The	APA	requires	agencies	in
formal	proceedings	to	make	specific	findings	of	fact	based	solely	on	an	evidentiary	record	generated	by
an	administrative	trial-type	hearing.	Tasking	a	reviewing	court	to	ensure	that	an	agency’s	findings	have	a
reasonable	 basis	 in	 that	 evidentiary	 record	 helps	 to	 ensure	 that	 the	 agency	 discharged	 that	 statutory
obligation.	Informal	agency	action	is	not	“on	the	record”	in	that	formal	sense.	The	administrative	record
of	 informal	 agency	 action	 often	 lacks	 the	 tidiness	 of	 formal	 findings	 of	 fact	 and	 a	 discrete	 evidentiary
record	 (see	 §	 8.3).	 Moreover,	 an	 agency’s	 factual	 determinations	 in	 informal	 proceedings,	 especially
rulemaking,	may	be	seamlessly	interwoven	with	administrative	policy	judgments	guiding	the	challenged
action.	The	 fluid	 structure	 of	 informal	 agency	decision-making,	 and	 the	 resulting	 amorphousness	 of	 the



administrative	record,	may	justify	courts	 in	 lowering	 their	expectations	when	reviewing	the	evidentiary
support	of	the	factual	determinations	that	underlie	informal	agency	action.

Justice	Antonin	Scalia,	while	still	a	member	of	the	D.C.	Circuit,	challenged	the	conventional	wisdom
that	 substantial	 evidence	 review	 of	 factual	 findings	 in	 formal	 administrative	 proceedings	 is	 more
demanding	than	arbitrary-or-capricious	review	of	such	findings	in	informal	proceedings.	In	Association
of	Data	Processing	Service	Organizations,	 Inc.	 v.	Board	of	Governors	of	Federal	Reserve	System,69
Justice	Scalia,	writing	for	the	court	of
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appeals,	 ruled	 that	 “in	 their	 application	 to	 the	 requirement	 of	 factual	 support	 the	 substantial	 evidence
test	 and	 the	 arbitrary	 or	 capricious	 test	 are	 one	 and	 the	 same.”	 In	 Justice	 Scalia’s	 rendering,	 the
substantial	 evidence	 standard	 applicable	 to	 formal	 administrative	 proceedings	 is	 “only	 a	 specific
application”	 of	 the	 arbitrary-or-capricious	 standard	 that	 applies	 generally	 to	 all	 administrative
proceedings.70

According	to	Justice	Scalia’s	opinion	for	the	D.C.	Circuit	in	Data	Processing,	the	difference	between
the	substantial	 evidence	 standard	and	 the	arbitrary-or-capricious	 standard	does	not	 lie	 in	 the	degree	of
deference	that	reviewing	courts	owe	to	administrative	factual	findings.	Both	standards	essentially	require
reasonableness	review.	The	difference	between	the	two	standards	lies	in	the	nature	of	the	record	that	the
court	 reviews	 for	evidentiary	support	of	 the	agency’s	 findings.	 In	a	 formal	proceeding	governed	by	 the
substantial	evidence	standard,	evidentiary	support	of	administrative	factual	findings	must	be	present	in	the
formal	 hearing	 record.	 In	 an	 informal	 proceeding	 governed	 by	 the	 arbitrary-or-capricious	 standard,
evidentiary	support	may	appear	anywhere	in	the	information	that	agency	decision-makers	consulted	when
making	their	decision.71

There	 is	much	 to	 be	 said	 for	 Justice	Scalia’s	 equation	 of	 the	 substantial	 evidence	 and	 arbitrary-or-
capricious	 standards	of	 judicial	 review	of	 agency	 factfinding.	 Indeed,	 before	 the	APA	some	 reviewing
courts	 related	 substantial	 evidence	 review	 to	 the	 more	 established	 arbitrary-or-capricious	 standard.72
The	 court’s	 role	 when	 reviewing	 administrative	 factual	 determinations	 in	 informal	 proceedings	 is	 no
different	 than	 its	 role	 when	 reviewing	 administrative	 factual	 determinations	 in	 formal	 proceedings.	 In
each	instance,	the	reviewing	court	must	determine	“whether	the	[administrative]	record	supports	whatever
factual	conclusions	underlie	the	[agency	action].”73	Should	reviewing	courts	be	any	less	concerned	with
the	soundness	of	administrative	factual	determinations	in	informal	proceedings	than	with	the	soundness	of
such	 determinations	 in	 formal	 proceedings,	 as	 the	 traditional	 understanding	 would	 have	 it?	 The	 APA
requires	that	agencies	engage	in	reasoned	decision-making	in	informal	as	well	as	formal	proceedings.	In
each	case,	 if	an	agency	gets	 the	relevant	facts	wrong,	 its	decision	likely	will	be	mistaken	as	well.	And
while	section	706	of	the	APA	uses	different	language	to	describe	the
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standards	 of	 review	 of	 factual	 determinations	 in	 formal	 and	 in	 informal	 proceedings,	 once	 the
substantial	evidence	standard	is	translated	into	reasonableness	review,	may	a	lesser	standard	plausibly	be
ascribed	 to	arbitrary-or-capricious	review?74	 It	 is	difficult	 to	 imagine	a	 judicial	decision	upholding	an
unreasonable	administrative	 factual	 finding	because	 it	 is	not	 arbitrary	or	 capricious.	As	one	 reviewing
court	 explained,	 an	 administrative	 finding	 that	 is	 not	 arbitrary	 or	 capricious	 “must	 necessarily	 be



supported	by	the	evidence	in	the	record.”75

Justice	Scalia’s	approach	for	the	D.C.	Circuit	in	Data	Processing	to	arbitrary-or-capricious	review	of
factual	 findings	 in	 informal	 proceedings	 has	 attracted	 a	 significant	 following,76	 but	 some	 courts	 of
appeals	have	continued	to	follow	the	traditional	understanding	of	arbitrary-or-capricious	review	as	more
deferential	than	substantial	evidence	review.77	The	Supreme	Court	has	noted	Justice	Scalia’s	equation	of
the	 two	 standards	 in	Data	 Processing,	 without	 either	 approving	 or	 disapproving	 the	 equation.78	 The
judicial	 disagreement	 over	 the	 relative	 strengths	 of	 substantial	 evidence	 review	 and	 arbitrary-or-
capricious	 review	 becomes	most	 acute	 in	 cases	 involving	 enabling	 acts	 that	 require	 courts	 to	 use	 the
substantial	 evidence	 standard	 when	 reviewing	 administrative	 factual	 determinations	 in	 an	 informal
proceeding.79	 (Section	559	of	 the	Administrative	Procedure	Act	provides	 that	statutes	enacted	after	 the
APA	may	supersede	or	modify	provisions	of	the	act	if	they	do	so	expressly.)	Some	reviewing	courts	have
interpreted	 these	 substantial	 evidence	 review	provisions	 to	 require	 them	 to	“take	a	harder	 look”	at	 the
evidentiary	 support	 for	 administrative	 factual	determinations	 than	 they	ordinarily	would	when	applying
the
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arbitrary-or-capricious	 standard.80	 Other	 courts	 have	 expressed	 some	 bewilderment	 over	 how	 to
“apply	the	substantial	evidence	standard	of	review	to	an	informal	[proceeding]	during	which	the	agency
decisionmaker	 receives	 information	 through	 nonadversary	 proceedings	 and	written	 submissions,	 rather
than	 formal,	 trial-type	 hearings.”81	 Amidst	 this	 confusion,	 Justice	 Scalia	 in	Data	 Processing	 advised
against	reading	an	enabling	act	prescribing	substantial	evidence	review	for	administrative	factfinding	in
an	informal	proceeding	to	heighten	the	level	of	review	unless	Congress	had	made	that	intention	clear.82

The	 courts	 of	 appeals	 that	 continue	 to	 find	 substantial	 evidence	 review	 to	 be	 more	 rigorous	 than
arbitrary-or-capricious	review	do	not	cite	specific	differences	between	the	two	standards.	These	courts
seem	to	believe	that	section	706’s	provision	of	two	standards	of	judicial	review	for	administrative	factual
determinations,	in	the	language	of	Universal	Camera,	expresses	a	“mood	[that]	must	be	respected,”	even
though	 the	 difference	 between	 the	 two	 review	 standards	 “cannot	 be	 imprisoned	 within	 any	 form	 of
words.”83	Reviewing	courts	that	sense	a	congressional	“mood”	that	the	arbitrary-or-capricious	standard
is	 less	demanding	 than	 the	substantial	evidence	standard	may	simply	 relax	 their	 reasonableness	 review
when	evaluating	administrative	factual	determinations	in	informal	proceedings.84	Such	an	approach	might
faithfully	reflect	the	accordion-like	quality	of	reasonableness	review,	which	enables	courts	to	expand	or
contract	the	intensity	of	their	review	as	they	deem	appropriate.

§	8.6					Judicial	Review	of	Agencies’	Interpretations	of	Their	Enabling	Acts
All	 enabling	 acts	 contain	 at	 least	 some	 standard	 marking	 the	 boundaries	 of	 the	 agency’s	 decision-

making	authority.	(A	standardless	delegation	of	administrative	power	violates	the	nondelegation	doctrine
(see	§	2.3(a)).)	Accordingly,	before	an	agency	 takes	any	action—rulemaking	or	adjudication,	 formal	or
informal—administrators	must	interpret	the	relevant	statutory	standards	to
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determine	 whether	 the	 contemplated	 action	 is	 within	 the	 scope	 of	 the	 agency’s	 authority.	 On	 judicial
review,	should	the	court	 independently	interpret	 the	statutory	standards	governing	the	agency’s	authority



or	should	the	court	defer	to	the	agency’s	interpretation,	as	it	does	to	administrative	factual	determinations?
This	basic	question	is	perhaps	the	most	vexing	in	all	of	administrative	law.

While	 courts	 have	 had	 no	 difficulty	 accepting	 agencies	 as	 the	 primary	 factfinders	 in	 administrative
proceedings,	judges	have	manifested	considerable	“ambivalence”	regarding	their	responsibility	to	review
agency	interpretations	of	 their	enabling	acts.85	Two	opposing	sentiments	have	competed	for	supremacy.
On	one	hand,	American	judicial	tradition	at	least	since	Marbury	v.	Madison	has	held,	“It	is	emphatically
the	 province	 and	 duty	 of	 the	 judicial	 department	 to	 say	 what	 the	 law	 is.”86	 This	 tradition	 dictates
independent	 judicial	 review	 of	 administrative	 interpretations.	 Section	 706	 of	 the	 Administrative
Procedure	Act	appears	to	incorporate	the	Marbury	tradition	by	providing	that	“the	reviewing	court	shall
decide	all	relevant	questions	of	law.”	On	the	other	hand,	reviewing	courts	at	times	have	sensed	that	the
Marbury	 tradition	may	 not	 apply	 fully	 to	 the	 administrative	 process.	 These	 courts	 have	 reasoned	 that
because	 agencies	 have	 the	 responsibility	 to	 administer	 their	 enabling	 acts,	 they	 also	 should	 have	 the
primary	responsibility	of	interpreting	these	acts.	Indeed,	Marbury’s	author,	Chief	Justice	John	Marshall,
was	willing	to	respect	an	agency’s	“uniform	construction”	of	“doubtful”	statutory	provisions.87	Agencies
know	 better	 than	 courts	 how	 to	 make	 a	 statutory	 program	 work,	 this	 reasoning	 goes,	 and	 agencies
therefore	are	 in	 a	better	position	 than	courts	 to	 interpret	 their	 enabling	acts.	This	 reasoning,	of	 course,
dictates	deferential	judicial	review	of	administrative	interpretations.

The	 uncertainty	 created	 by	 the	 opposing	 sentiments	 favoring	 independent	 and	 deferential	 judicial
review	of	an	agency’s	interpretations	of	its	enabling	act	has	been	exacerbated	by	a	lack	of	precision	in
discussing	this	subject.	Some	have	framed	the	issue	as	defining	the	scope	of	judicial	review	on	questions
of	 law.	But	 that	 is	 too	broad	a	 frame.	 It	 is	generally	 accepted	 that	 courts	 should	 independently	 review
administrative	 interpretations	 of	 constitutional	 provisions,	 statutes	 of	 general	 application,	 and	 judicial
precedent.	The	only	questions	of	law	on	which	reviewing

363

courts	 consider	 deferring	 involve	 interpretation	 of	 the	 enabling	 acts	 and	 regulations	 that	 agencies
administer	(see	§	8.7).

Within	that	narrowed	frame,	a	further	distinction	must	be	made.	Agencies	interpret	their	enabling	acts
in	two	distinct	ways	before	reaching	a	decision.	They	must	first	define	the	statutory	standards	that	govern
their	action.	Reviewing	courts	have	described	 this	 first	 type	of	 interpretation	as	 raising	a	“naked”88	 or
“pure”89	question	of	statutory	interpretation	because	the	question	of	law	is	unadorned	by	the	specific	facts
of	 any	 particular	 case.	 In	 reaching	 their	 ultimate	 decision,	 an	 agency	 also	 must	 apply	 the	 statutory
standards,	 as	 defined,	 to	 the	 facts	 of	 the	 particular	 proceeding.	 Reviewing	 courts	 have	 described	 this
second	 type	of	administrative	 interpretation	as	 raising	a	“mixed”	question	of	 law	and	 fact.	The	second
type	 of	 administrative	 interpretation	 is	 the	 subject	 of	 §	 8.8.	 This	 section	 examines	 only	 the	 scope	 of
judicial	review	of	an	agency’s	pure	interpretation	of	its	enabling	act.

(a)				The	Traditional	Doctrine:	Skidmore	Deference
The	judiciary’s	 traditional	approach	 to	reviewing	an	agency’s	 interpretations	of	 its	enabling	act	was

characterized	by	a	subtle,	and	at	times	inconsistent,	effort	by	courts	to	balance	the	sentiments	of	judicial
independence	and	deference.	The	 justices	succinctly	described	 this	balancing	act	 in	 the	 leading	case	of
National	Labor	Relations	Board	v.	Hearst	Publications,	Inc.,90	which	the	Court	decided	just	two	years
before	Congress	adopted	the	Administrative	Procedure	Act.	In	Hearst,	the	justices	assigned	to	reviewing



courts	 the	 responsibility	 of	 resolving	 “questions	 of	 statutory	 interpretation.”	 But	 when	 interpreting
enabling	acts,	 the	 justices	 instructed	courts	 to	give	“appropriate	weight	 to	 the	 judgment	of	 those	whose
special	duty	is	to	administer	the	questioned	statute.”91

This	 nuanced	 incorporation	 of	 judicial	 deference	 within	 an	 overall	 framework	 of	 judicial
independence	has	come	to	be	known	as	Skidmore	deference,	so	named	because	this	traditional	approach
to	administrative	statutory	interpretations	received	its	best	exposition	in	Skidmore	v.	Swift	&	Co.92	The
Court	in	Skidmore	underscored	that	it	“has	long	given	considerable	and	in	some	cases	decisive	weight”	to
an	agency’s	interpretation	of	its	enabling	act.	Such	administrative	interpretations	are	“entitled	to	respect,”
the	Court
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explained,	 because	 agencies	 interpret	 their	 enabling	 acts	 pursuant	 to	 “official	 duty”	 and	 based	 on
“specialized	experience.”93	The	Skidmore	Court’s	location	of	statutory	interpretation	within	the	“official
duty”	 of	 agencies	 honored	 the	 administrative	 authority	 that	 Congress	 has	 entrusted	 to	 agencies.	 The
justices’	 nod	 toward	 the	 “specialized	 experience”	 of	 agencies	 credited	 not	 only	 the	 technological	 and
scientific	 knowledge	 essential	 for	 some	 administrative	 decisions,	 but	 also	 the	 accumulated	 experience
that	all	agencies	develop	through	their	day-to-day	administration	of	a	statutory	program.

Yet	 the	 justices	 in	 Skidmore	 did	 not	 accept	 an	 agency’s	 interpretations	 of	 its	 enabling	 act	 as
“controlling	 upon	 the	 courts	 by	 reason	 of	 their	 authority.”	 Rather,	 they	 regarded	 these	 administrative
interpretations	 as	 “a	 body	 of	 experience	 and	 informed	 judgment	 to	 which	 courts	 and	 litigants	 may
properly	 resort	 for	 guidance.”	 In	 the	 end,	 Skidmore	 provided,	 the	 “weight”	 of	 any	 particular
administrative	 interpretation	would	 vary	 from	case	 to	 case,	 depending	on	 “the	 thoroughness	 evident	 in
[the	 agency’s]	 consideration,	 the	 validity	 of	 its	 reasoning,	 its	 consistency	 with	 earlier	 and	 later
pronouncements,	and	all	those	factors	which	give	it	power	to	persuade,	if	lacking	power	to	control.”94

The	 starting	 point	 for	 Skidmore	 deference,	 paradoxically,	 is	 judicial	 independence.	 In	 Skidmore
deference,	the	balance	of	interpretive	power	was	with	the	courts,	and	not	with	the	agencies.	Reviewing
courts	remained	the	“final	authorities	on	issues	of	statutory	construction,”95	as	Marbury	and	section	706
of	the	Administrative	Procedure	Act	would	have	it.	Skidmore	deference	was	a	matter	of	prudence	rather
than	of	right.	It	was	discretionary,	not	mandatory.96

A	reviewing	court,	as	the	authoritative	interpreter	of	administrative	enabling	acts,	was	free	to	look	at
all	of	the	traditional	elements	of	statutory	interpretation	in	its	“search	for	legislative	intention.”97	These
familiar	elements	included	a	careful	parsing	of	the	statutory	text,	a	review	of	the	legislative	history,	and
an	occasional	reference	to	the	traditional	canons	of	statutory	interpretation.	In	effect,	Skidmore	deference
added	another	element	to	a	reviewing	court’s	interpretation	of	enabling	acts—the	agency’s
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interpretation	 of	 the	 relevant	 statutory	 provisions.98	 Skidmore	 deference	 never	 pressured	 reviewing
courts	 to	 accept	 administrative	 interpretations	 that	 conflicted	 with	 their	 understanding	 of	 statutory
language	or	congressional	purpose.99	But	if	the	court’s	review	of	the	statutory	materials	suggested	that	an
agency’s	 interpretation	 was	 permissible,	 Skidmore	 encouraged	 the	 court	 to	 consider	 accepting	 the
agency’s	interpretation	as	correct,	or	at	least,	as	acceptable—that	is,	to	defer.



A	reviewing	court’s	decision	on	whether,	in	the	absence	of	clear	direction	from	Congress,	to	accept	an
agency’s	 interpretation	 of	 its	 enabling	 act	 or	 to	 soldier	 on	 and	 reach	 its	 own	 judgment	 of	 the	 best
interpretation	 of	 the	 statute	 depended	 on	 the	 “weight”	 that	 the	 court	 assigned	 to	 the	 administrative
interpretation	“in	a	particular	case.”	That	weight,	in	turn,	depended	on	the	court’s	evaluation	of	“all	those
factors”	giving	the	agency’s	interpretation	“power	to	persuade.”100	The	court’s	assessment	of	the	quality
of	 the	 agency’s	 reasoning	 often	 was	 the	 most	 important	 factor	 in	 calibrating	 the	 weight	 of	 an
administrative	 interpretation.	A	well-reasoned	 interpretation	might	 convince	 a	 reviewing	 court	 that	 the
agency’s	reading	was	correct.	Even	if	a	court	remained	unconvinced,	it	still	might	be	comforted	that	the
agency	 had	 carefully	 reviewed	 the	 statutory	 question,	 and	 therefore	 be	 more	 inclined	 to	 defer	 to	 the
agency	as	the	institution	with	primary	authority	to	administer	the	statute	in	question.101

Courts	exercising	Skidmore	deference,	however,	considered	a	wide	variety	of	factors	when	measuring
the	weight	of	an	administrative	interpretation.102	For	example,	reviewing	courts	traditionally	were	more
inclined	to	defer	to	statutory	interpretations	that	an	agency	consistently	had	followed.	Such	a	track	record
provided	courts	some	assurance	that	the	interpretation	had	been	correct.	Moreover,	as	with	longstanding
judicial	precedent,
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reviewing	 courts	 were	 hesitant	 to	 disturb	 the	 settled	 expectations	 of	 interested	 parties	 that	 a
longstanding	administrative	interpretation	typically	created.	By	contrast,	reviewing	courts	were	somewhat
less	 likely	 to	 defer	 to	 statutory	 interpretation	 that	 an	 agency	 recently	 had	 adopted.	 An	 administrative
interpretation	reflecting	a	reversal	of	position	typically	encountered	outright	skepticism.

A	reviewing	court	also	was	more	likely	to	defer	to	an	interpretation	that	an	agency	had	adopted	soon
after	 enactment	 of	 the	 relevant	 statute,	 especially	 if	 the	 agency	 had	 been	 involved	 in	 the	 legislative
drafting	 process.	 Similarly,	 courts	 looked	 to	whether	Congress	 had	 explicitly	 or	 implicitly	 endorsed	 a
contested	administrative	interpretation.	Congressional	approval	of	an	administrative	interpretation	might
be	shown	by	the	legislators’	rejection	of	a	bill	to	overturn	the	interpretation	or	by	their	reenactment	of	the
relevant	statute	in	a	manner	signaling	their	comfort	with	the	administrative	interpretation.

And	finally,	reviewing	courts	traditionally	evaluated	the	relative	competencies	of	judges	and	agencies
to	 interpret	 the	 relevant	 statutory	 provision.	 A	 court	 was	 more	 likely	 to	 defer	 when	 an	 interpretation
called	 for	 technical	 or	 scientific	 expertise	 beyond	 the	 skill	 sets	 of	 most	 federal	 judges.	 This	 was
especially	 the	case	when	Congress	had	drafted	 the	 statutory	 language	 in	broad	 terms	with	 the	apparent
intent	 of	 creating	 administrative	 flexibility.	Reviewing	 courts	were	more	 likely	 to	 take	 the	 interpretive
lead	when	 the	 relevant	 statutory	 provision	might	 be	 understood	 in	 the	 light	 of	 judicial	 precedent	 or	 of
constitutional	or	common	 law	principles.	And	some	reviewing	courts	 found	 it	essential	 to	 their	 review
function	to	assume	primary	responsibility	for	tying	down	statutory	provisions	defining	the	central	mission
of	an	agency,	while	leaving	minor	interpretive	issues	to	the	agency.

To	summarize,	the	balance	of	interpretive	power	over	an	agency’s	enabling	act	traditionally	lay	with
reviewing	 courts.	But	when	 a	 court	 regarded	 an	 enabling	 act	 as	 unclear,	 it	would	 consider	 how	much
weight,	 if	 any,	 to	 accord	 the	 particular	 administrative	 interpretation	 at	 issue.	 The	 result	 of	 Skidmore
deference	was	to	create	a	sliding	scale	of	judicial	deference,103	depending	on	the	court’s	assessment	of
the	 factors	 contributing	 to	 or	 detracting	 from	 the	 persuasiveness	 of	 the	 agency’s	 interpretation.	As	 two
careful	 commentators	 nicely	 put	 it,	 reviewing	 courts	 deployed	 Skidmore	 deference	 as	 “the	 most
constructive	 and	 prudent	 way	 to	 reach	 a	 correct	 decision	 about	 the	 meaning	 of	 a	 disputed	 statutory



term.”104
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(b)				The	Chevron	Revolution
The	 Supreme	 Court’s	 decision	 in	 Chevron,	 U.S.A.,	 Inc.	 v.	 National	 Resources	 Defense	 Council,

Inc.105	 built	 upon,	 as	 it	 broke	 with,	 the	 Skidmore	 deference	 that	 reviewing	 courts	 traditionally	 had
accorded	to	an	agency’s	interpretations	of	its	enabling	act.	The	result	was	a	revolution	in	scope-of-review
doctrine.106	A	leading	commentator	has	aptly	described	Chevron	as	the	Supreme	Court’s	“most	important
decision	about	the	most	important	issue	in	modern	administrative	law—the	allocation	of	power	between
courts	and	agencies	‘to	say	what	the	law	is.’	”107

Chevron	involved	an	ordinary	administrative	law	problem.	Congress	had	amended	the	Clean	Air	Act
to	address	the	failure	of	a	number	of	states	to	satisfy	the	air-quality	standards	established	by	the	act.	The
Clean	Air	Act	Amendments	 imposed	strict	permitting	requirements	on	 those	who	desired	 to	build	or	 to
modify	a	“major	stationary	source”	of	air	pollution	in	the	so-called	“nonattainment	States.”	Prodded	by
the	D.C.	Circuit,	 the	Environmental	Protection	Agency	 issued	a	 rule	 that	defined	“stationary	source”	 to
encompass	any	new	or	modified	piece	of	equipment	that	emitted	air	pollutants.	EPA	repealed	that	rule	the
following	year,	replacing	it	with	a	new	rule	adopting	a	plant-wide	definition	of	“stationary	source.”	The
rule	change	was	important	because	the	new	definition	allowed	someone	who	built	or	modified	equipment
in	a	plant	to	avoid	the	permitting	process	by	offsetting	any	increase	in	pollution	caused	by	the	equipment
with	 reductions	 of	 emissions	 from	 elsewhere	 within	 the	 plant.	 As	 framed	 by	 the	 justices	 in	Chevron,
EPA’s	 rule	 change	 presented	 a	 “naked	 question	 of	 law”108—whether	 EPA’s	 plant-wide	 definition	 of
“stationary	source”	as	used	in	the	Clean	Air	Act	Amendments	was	valid.109

The	D.C.	Circuit	 had	 addressed	 that	 question	 in	 line	with	 the	 traditional	Skidmore	 approach	 (see	 §
8.6(a)).	The	court	of	appeals
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had	 acknowledged	 that	 Congress	 had	 not	 defined	 the	 term	 “stationary	 source,”	 but	 it	 nevertheless	 had
concluded	that	EPA’s	plant-wide	definition	was	 inconsistent	with	 the	 legislative	purpose	underlying	 the
Clean	Air	Act	Amendments.	Congress	had	designed	the	amendments	to	improve	rather	than	to	maintain	the
substandard	air	quality	 in	nonattainment	 states.	The	court	of	 appeals	had	 invalidated	 the	new	EPA	rule
because	the	offsetting	feature	exempted	from	the	permitting	process	the	installation	of	equipment	when	the
overall	effect	within	the	plant	maintained	rather	than	improveed	air	quality	in	nonattainment	states.110

The	Supreme	Court	reversed	the	D.C.	Circuit’s	ruling	in	Chevron,	chastising	the	lower	court	(as	it	had
in	Vermont	Yankee	(see	§	6.2))	for	over-reaching	its	review	powers.	According	to	the	justices,	the	court
of	appeals	had	committed	a	“basic	 legal	error”	when	 it	had	decided	 that	a	plant-wide	definition	of	 the
term	 “stationary	 source”	 was	 inconsistent	 with	 Congress’s	 purpose	 to	 improve	 air	 quality.	 Because
Congress	had	not	“commanded”	a	specific	definition	of	“stationary	source,”	the	Supreme	Court	held,	the
court	 of	 appeals	 had	 been	 obligated	 to	 defer	 to	 EPA’s	 new	 rule	 as	 “a	 reasonable	 construction	 of	 the
statutory	term.”	It	was	for	the	agency	to	decide	whether	an	equipment-specific	or	a	plant-wide	definition
of	“stationary	source”	better	served	the	congressional	scheme.111

In	 the	 process	 of	 overturning	 the	 D.C.	 Circuit’s	 ruling,	 the	Chevron	 Court	 created	 a	 new	 two-step



analysis	that	redefined	the	scope	of	judicial	review	of	an	“an	agency’s	construction	of	the	statute	which	it
administers.”	At	Step	One,	a	reviewing	court	must	determine	whether	“Congress	has	directly	spoken	to
the	 precise	 question	 at	 issue.”	 If	 so,	 “that	 is	 the	 end	 of	 the	 matter.”	 Agencies	 must	 comply	 with	 the
“unambiguously	 expressed	 intent	 of	 Congress.”	 But	 if,	 as	 is	 often	 the	 case,	 “the	 statute	 is	 silent	 or
ambiguous	 with	 respect	 to	 the	 specific	 issue,”	 the	 reviewing	 court	 moves	 to	 the	 second	 step	 of	 the
analysis.	At	Step	Two,	“the	question	for	the	court	is	whether	the	agency’s	[interpretation]	is	based	on	a
permissible	 construction	 of	 the	 statute.”	 A	 reviewing	 court	 need	 not	 agree	 with	 an	 administrative
interpretation	to	find	it	“permissible.”	The	agency’s	interpretation	need	only	be	“reasonable.”112
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A	 reviewing	 court’s	 decision	 at	 Steps	 One	 and	 Two	 carry	 different	 implications	 for	 future
administrative	 interpretations.	 A	 court’s	 Step	 One	 decision	 that	 “Congress	 has	 directly	 spoken	 to	 the
precise	question	at	issue”	establishes	that	there	is	only	one	correct	interpretation	of	the	statutory	provision
at	 issue.	An	 agency	 therefore	 has	 no	 discretion	 to	 deviate	 from	 a	 Step	One	 judicial	 interpretation.	By
contrast,	 a	 court’s	 decision	 at	 Step	 Two	 upholding	 an	 administrative	 statutory	 interpretation	 simply
certifies	 the	 interpretation	as	 reasonable.	The	very	premise	of	Step	Two	 is	 that	 there	 is	no	one	correct
interpretation	 of	 a	 statutory	 ambiguity,	 but	 rather	 a	 collection	 of	 reasonable	 interpretations.	An	 agency
therefore	 remains	 free	 to	make	 any	 reasonable	 change	 to	 an	 interpretation	 that	 a	 court	 upholds	 at	 Step
Two.113

The	Chevron	Two	Step	promised	 to	simplify	 traditional	Skidmore	 deference	by	 sharply	 limiting	 the
interpretative	 power	 of	 reviewing	 courts.	 Chevron,	 like	 Skidmore,	 begins	 with	 a	 reviewing	 court
exercising	its	traditional	role	as	“the	final	authority	on	issues	of	statutory	construction.”114	But	Chevron’s
conception	of	this	judicial	role	is	far	narrower	than	Skidmore’s.	Under	Skidmore,	reviewing	courts,	 like
the	 D.C.	 Circuit	 in	 Chevron,	 were	 free	 to	 reach	 an	 independent	 interpretation	 of	 an	 administrative
enabling	act	even	where,	in	Chevron’s	language,	the	statute	was	“silent	or	ambiguous	with	respect	to	the
specific	issue.”	Under	Chevron’s	Step	One,	the	independent	interpretive	authority	of	a	reviewing	court	is
limited	to	determining	whether	the	legislative	materials	provide	a	clear	answer	to	the	specific	statutory
issue.	If	the	court	finds	that	Congress	has	not	clearly	answered	the	relevant	question,	Chevron’s	Step	Two
requires	 reviewing	 courts	 to	 defer	 to	 any	 reasonable	 administrative	 interpretation.	 This	 mandatory,
across-the-board	 deference	 rule	 is	 in	 stark	 contrast	 to	 the	 traditional	 Skidmore	 approach,	 where
reviewing	 courts	 had	 decided	 on	 an	 ad	 hoc	 basis	 whether	 (and	 how	 much)	 to	 defer	 to	 a	 particular
administrative	 interpretation	 based	 on	 a	 variety	 of	 factors.	 Under	Chevron,	 an	 interpretive	 gap	 in	 an
enabling	 act,	without	more,	 entitles	 the	 agency	possessing	 administrative	 authority	 to	 deference.	Under
Skidmore,	 an	 agency	 had	 to	 earn	 deference	 by	 convincing	 a	 reviewing	 court	 of	 the	 reliability	 of	 its
interpretive	choices.	As	one	commentator	put	it,	“Chevron	transformed	a	regime	that	allowed
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courts	to	give	agencies	deference	along	a	sliding	scale	into	a	regime	with	an	on/off	switch.”115

Chevron	also	reversed	traditional	scope-of-review	doctrine	by	making	agencies	rather	than	courts,	as
the	 justices	 later	 put	 it,	 “the	 authoritative	 interpreter	 (within	 the	 limits	 of	 reason)”	 of	 ambiguous
provisions	in	the	statutes	they	administer.116	Chevron	thus	has	been	described	as	a	“counter-Marbury	for
the	 administrative	 state.”117	 The	Court	 justified	Chevron’s	 transfer	 of	 power	 by	 construing	 silence	 or



ambiguity	 in	 an	 enabling	 act	 on	 a	 particular	 question	 as	 an	 implicit	 congressional	 delegation	 of
interpretive	authority	 to	 the	agency	 rather	 than	 to	a	 reviewing	court.118	This	made	 sense	 to	 the	 justices
because,	 as	 they	 saw	 it,	 the	 selection	 of	 the	 best	 interpretation	 of	 unclear	 provisions	 in	 administrative
enabling	 acts	was	more	 a	 question	 of	 policy	 than	 of	 law.	 Enabling	 acts,	 the	Court	 reminded,	 delegate
“policy-making	 responsibilities”	 to	 agencies,	 not	 courts,	 because	 administrators,	 unlike	 judges,	 are
“experts	in	the	field”	and	are	more	politically	accountable	for	their	decisions.119

Chevron’s	 revision	of	 the	 traditional	Skidmore	 regime	was	as	controversial	 it	was	revolutionary.120
By	 transferring	 interpretative	 authority	 from	 reviewing	 courts	 to	 agencies,	 Chevron	 challenged	 the
conventional	understanding	of	the	separation	of	powers,	which
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assigns	 to	 the	 judiciary	 the	 role	 to	 “say	 what	 the	 law	 is”	 when	 deciding	 cases.121	 Chevron’s	 role
reversal	 also	 is	 in	 tension	 with	 section	 706	 of	 the	 Administrative	 Procedure	 Act,	 which	 instructs
reviewing	 courts	 to	 “decide	 all	 relevant	 questions	 of	 law,”	 including	 interpretation	 of	 “statutory
provisions.”122	The	Court	in	Chevron	anticipated	these	criticisms	by	presuming	that	statutory	ambiguity
reflected	a	congressional	intention	to	delegate	interpretive	authority	to	the	agencies	as	part	of	their	overall
duty	 to	administer	 the	statute.	 If	Congress	had	 intended	 that	agencies	 rather	 than	courts	 take	 the	 lead	 in
filling	 interpretive	gaps	 in	enabling	acts,	 judicial	deference	 to	reasonable	administrative	 interpretations
would	 follow	 congressional	 will,	 as	 mandated	 by	 the	 separation-of-powers	 principle	 of	 legislative
supremacy.123

Many	 observers	 regard	Chevron’s	 presumption	 that	 statutory	 ambiguities	 in	 enabling	 acts	 reflect	 a
congressional	 intention	 to	 delegate	 interpretive	 authority	 to	 agencies	 as	 a	 “dubious	 fiction.”124	 Before
Chevron,	of	course,	Congress	had	enacted	enabling	acts	against	 the	background	of	Skidmore	deference,
which	had	assigned	courts,	not	agencies,	primary	responsibility	for	resolving	statutory	ambiguities.	The
Chevron	Court	itself	underscored	the	fictional	nature	of	its	presumption	of	congressional	intention	when	it
exclaimed	 that	 the	 actual	 explanation	 for	 any	 particular	 interpretive	 gap	 in	 an	 enabling	 act	 was
irrelevant.125

Yet	 many	 of	 Chevron’s	 proponents	 have	 argued	 that	 the	 two-step	 analysis	 furthers	 rather	 than
undermines	 the	 separation	 of	 powers.	 These	 proponents	 rely	 on	 the	 Chevron	 Court’s	 claim	 that	 the
resolution	of	ambiguities	in	enabling	acts	involves	questions	of	regulatory	policy	appropriate	for	agencies
rather	than	questions	of	law	for	the	courts.126	They	argue	that	Chevron’s	Step	One	satisfies	the	injunction
of	Marbury	and	of	the	APA	that	courts	take	primary
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responsibility	 for	 interpreting	 the	 law.	Chevron’s	 Step	 Two	 enforces	 the	 opposite	 side	 of	 the	 coin	 by
reserving	 the	 primary	 policymaking	 authority	 for	 agencies.	 From	 this	 perspective,	Chevron	 deference
serves	the	separation	of	powers	by	preventing	unelected	and	unaccountable	judges	from	“infus[ing]	their
personal	political	philosophies	in	the	Nation’s	policy	making	process.”127	Chevron	reminds	Congress	“to
speak	 in	 plain	 terms	when	 it	wishes	 to	 circumscribe	…	 agency	 discretion.”128	 And	Chevron	 instructs
judges	that	they	are	not	to	“supervise”	agencies	as	a	superior	would	a	subordinate.	Rather,	they	only	may
review	agency	action	at	a	respectful	distance	measured	by	the	separation	between	the	distinctive	domains
of	the	Article	II	executive	power	and	the	Article	III	judicial	power.129



Even	 accepting	 the	 inevitable	 mixing	 of	 legal	 and	 policy	 issues	 in	 the	 interpretation	 of	 ambiguous
regulatory	 statutes,	 it	 remains	 uncertain	whether	 the	 policy	mission	 of	 agencies	 invariably	makes	 them
better	 equipped	 than	 courts	 to	 fill	 interpretive	 gaps	 in	 their	 enabling	 acts.	 Administrators	 suffer	 from
something	of	a	conflict-of-interest	when	they	interpret	statutory	limits	on	their	authority.130	By	disabling
reviewing	 courts	 from	 taking	 the	 lead	 in	 resolving	 ambiguities	 concerning	 the	 statutory	 authority	 of
agencies,	Chevron	 removes	a	 salutary	check	on	 the	potential	 accumulation	and	abuse	of	 administrative
power.	Chevron	 thus	 may	 threaten	 the	 separation	 of	 powers	 by	 tipping	 the	 balance	 of	 power	 in	 the
administrative	state	dangerously	toward	the	executive.131

(c)				The	Chevron	Doctrine	in	Operation
Chevron	 fundamentally	altered	scope-of-review	doctrine	governing	an	agency’s	 interpretations	of	 its

enabling	act.	When	Chevron	applies,	reviewing	courts	no	longer	evaluate	whether	and
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how	 much	 to	 defer	 to	 an	 administrative	 interpretation	 according	 to	 the	 traditional	 Skidmore	 factors.
They	 now	dance	 the	Chevron	 Two	 Step.	 It	 is	 not	 clear,	 however,	whether	Chevron,	 in	 operation,	 has
delivered	 the	 revolutionary	 role	 reversal	 between	 courts	 and	 agencies	 that	 it	 had	 seemed	 to	 decree.
Empirical	 studies	 of	 court	 decisions	 have	 disagreed	 over	 whether	 Chevron	 has	 contributed	 to	 a
significant,132	 a	minor,133	 or	 no134	 increase	 in	 judicial	 affirmance	 rates	 of	 agency	 action.	 Reviewing
courts,	 led	 by	 the	 justices	 themselves,	 have	 used	 the	 two-step	 framework	 to	 invalidate	 a	 substantial
minority	of	administrative	interpretations.	A	study	of	courts	of	appeals	decisions	applying	Chevron	during
1995–1996	 (just	 over	 ten	years	 after	 the	Chevron	 decision)	 found	 that	 the	 courts	 accepted	73%	of	 the
administrative	interpretations	they	reviewed.135	Although	73%	marks	a	healthy	affirmance	rate,	 the	fact
that	reviewing	courts	reject	over	one	in	four	administrative	interpretations	indicates	that	Chevron	did	not
write	agencies	a	blank	check.

The	 potential	 for	 active	 judicial	 review	 of	 administrative	 interpretations	 after	Chevron	 has	 been	 a
surprising	development	 to	many	observers.	This	 activism	also	has	 undermined	 the	 apparent	 simplicity,
predictability,	and	objectivity	of	the	two-step	framework.	As	it	turned	out,	each	step	of	Chevron	analysis
contained	 latent	 ambiguities.	 For	 example,	 when	 is	 a	 statute	 sufficiently	 clear	 to	 deny	 an	 agency
interpretive	discretion	at	Step	One?	Indeed,	how	should	reviewing	courts	determine	whether	the	relevant
provision	 of	 a	 statute	 is	 clear	 or	 ambiguous?	 And	 what	 is	 the	 court’s	 role	 when	 reviewing	 the
reasonableness	of	an	administrative	interpretation	at	Step	Two?	Should	a	court’s	reasonableness	review
extend	beyond	the	legislative	materials	 to	 include	the	agency’s	reasoning	process?	And	finally,	perhaps
the	most	difficult	post-Chevron	question	has	occurred	at	what	has	been	called	“Step	Zero”:	when	should
Chevron	apply?136	Agencies	 interpret	 their	enabling	acts	 in	a	wide	variety	of	contexts.	Are	 there	some
settings	in	which	administrative
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interpretations	 of	 ambiguous	 enabling	 acts	 do	 not	merit	Chevron	 deference?	 This	 section	 explores	 the
ambiguities	lurking	in	each	step	of	the	Chevron	doctrine	by	evaluating	how	courts	have	applied	Chevron.

Step	 One:	 Is	 the	 Relevant	 Statutory	 Provision	 Clear	 or	 Ambiguous?	 At	 the	 doctrinal	 level,
Chevron	 Step	 One	 sharply	 limited	 the	 traditional	 scope	 of	 judicial	 review	 of	 administrative



interpretations.	 Instead	 of	 embarking	 on	 a	 quest	 for	 the	 best	 interpretation	 of	 a	 contested	 statutory
provision,137	reviewing	courts	simply	determine	whether	the	provision	is	clear	or	ambiguous.

As	described	in	Chevron,	the	first	step	of	a	court	reviewing	an	agency’s	interpretation	of	its	enabling
act	is	to	decide	whether	Congress	has	“unambiguously	expressed	[its]	intent”	on	“the	precise	question	at
issue.”138	Chevron	made	clear	the	implications	of	the	Step	One	determination.	If	there	is	no	ambiguity,	the
reviewing	 court	 independently	 decides	 whether	 the	 administrative	 interpretation	 is	 consistent	 with	 the
clear	meaning	of	 the	 statute.139	 If	 there	 is	 ambiguity,	 the	 court	moves	 to	 Step	Two	 and	 determines	 the
reasonableness	of	the	administrative	interpretation.

The	Court	 in	Chevron	 did	 not	 define	 the	meaning	of	 “ambiguity”	 for	 purposes	 of	Step	One,	 but	 the
justices	 later	 clarified	 that	 the	 key	 consideration	 is	 whether	 the	 contested	 provision	 has	 only	 one
“plausible	interpretation.”140	If	so,	it	is	unambiguous.	A	statutory	term	is	ambiguous	if	it	is	“susceptible	to
more	precise	definition	and	open	to	varying	constructions.”141

By	 its	 terms,	 the	 Court’s	 limitation	 of	 the	Chevron	 Step	 One	 inquiry	 to	 the	 question	 of	 whether	 a
statutory	provision	has	only	one	“plausible	 interpretation”	seemed	 to	drastically	 limit	 the	 interpretative
discretion	of	reviewing	courts.	Since	Chevron,	however,	reviewing	courts,	with	the	Supreme	Court	in	the
lead,	have	continued	their	 tradition	of	carefully	 interpreting	enabling	acts,	as	well	as	 their	penchant	for
critically	evaluating	administrative	interpretations.	This	unanticipated	judicial	activism	is	the	product	of
reviewing	courts	launching	a	wide-ranging	inquiry	in	determining	whether	Congress	has	provided	a	clear
answer	to	the	statutory	question	before	them.	The	Supreme	Court	has	instructed	reviewing	courts	at	Step
One	not	to	interpret	the
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relevant	 statutory	 provision	 “in	 isolation,”	 because	 “[t]he	 meaning—or	 ambiguity—of	 certain	 words
or	 phrases	 may	 only	 become	 evident	 when	 placed	 in	 context.”142	 Reviewing	 courts	 thus	 examine
contested	statutory	provisions	in	the	light	of	the	broader	statutory	and	regulatory	schemes	in	which	they
are	situated.143

Reviewing	courts	also	look	at	a	wide	range	of	evidence	in	determining	whether	the	legislative	intent
underlying	a	contested	provision	 is	clear	or	ambiguous.	The	Chevron	Court	 itself	 instructed	 reviewing
courts	 to	 draw	 on	 all	 of	 the	 “traditional	 tools	 of	 statutory	 construction,”144	 and	 the	Chevron	 opinion
included	 a	 lengthy	 consideration	 of	 the	 legislative	 history	 of	 the	 Clean	 Air	 Act	 Amendments.	 Since
Chevron,	the	justices	have	looked	beyond	the	statute	and	its	legislative	history	to	the	common	usage,145

dictionary	definition,146	and	technical	meaning147	of	contested	statutory	language,	as	well	as	to	traditional
canons	 of	 statutory	 interpretation.148	 The	Court	 also	 has	 interpreted	 enabling	 acts	 in	 the	 light	 of	 other
legislation,	“particularly	where	Congress	has	spoken	subsequently	and	more	specifically	 to	 the	 topic	at
hand.”149	Most	strikingly,	 the	 justices	even	have	considered	 the	“economic	and	political	magnitude”	of
the	agency	action	at	issue.	When	the	magnitude	of	agency	action	is	high,	the	justices	may	make	the

376

“common	 sense”	 judgment	 that	Congress	would	 not	 delegate	 administrative	 authority	without	 doing	 so
expressly.150

This	 eclectic	 approach	 to	 statutory	 interpretation	 at	 Chevron	 Step	 One	 has	 reintroduced	 a	 good



measure	of	the	analytical	flexibility	that	had	characterized	the	traditional	Skidmore	regime	(see	§	8.6(a)).
In	 at	 least	 some	 Step	 One	 decisions,	 the	 justices	 seem	 to	 have	 enforced	 their	 sense	 of	 congressional
intention	where	Congress	had	not	spoken	unambiguously	 to	“the	precise	question	at	 issue,”	as	Chevron
had	required.151	The	Court’s	occasional	reversion	 to	 its	 traditional	ways	has	opened	the	 justices	 to	 the
charge	that	they	have	manipulated	the	traditional	tools	of	statutory	interpretation	to	manufacture	statutory
clarity	in	order	to	limit	the	scope	of	administrative	authority	as	they	deem	appropriate.152

Step	 Two:	 Is	 the	 Administrative	 Interpretation	 of	 an	 Ambiguous	 Statute	 Reasonable?	 If	 a
reviewing	 court’s	 interpretation	 of	 the	 relevant	 statutory	 provision	 at	 Step	 One	 fails	 to	 yield	 an
unambiguous	 expression	 of	 congressional	 intent	 on	 the	 precise	 question	 at	 issue,	Chevron	 Step	 Two
requires	the	court	to	determine	whether	the	agency’s	interpretation	is	“permissible.”153

The	 conventional	 understanding	 of	 Step	 Two	 analysis	 centers	 on	 whether	 the	 administrative
interpretation	 of	 the	 relevant	 statutory	 provision	 is	 reasonable.154	 On	 this	 understanding,	 a	 reviewing
court	must	uphold	an	administrative	interpretation	even	if	it	believes	that	a	more	reasonable	interpretation
is	available.155	A	court	may	invalidate	an	agency’s	interpretation	at	Step	Two	only	if	 it	determines	that
the	 interpretation	“goes	beyond	 the	meaning	 that	 the	statute	can	bear.”156	At	Step	Two,	as	at	Step	One,
reviewing
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courts	 draw	 on	 the	 “traditional	 tools	 of	 statutory	 construction”	 to	 determine	 the	 reasonableness	 of	 an
administrative	interpretation.157	For	example,	in	Babbitt	v.	Sweet	Home	Chapter	of	Communities	for	a
Great	Oregon,	the	justices	evaluated	the	reasonableness	of	an	administrative	interpretation	by	analyzing
the	 “ordinary”	 and	 “dictionary”	 meanings	 of	 the	 relevant	 provision,	 the	 “statutory	 context”	 of	 the
provision,	and	the	“broad	purpose”	and	“legislative	history”	of	the	statute.158

Because	of	the	“interpretative	leeway”	that	the	reasonableness	standard	of	Chevron	Step	Two	gives	to
agencies,159	 it	 is	hardly	surprising	 that	 reviewing	courts	are	 far	 less	 likely	 to	 invalidate	administrative
interpretations	at	Step	Two	than	at	Step	One.160	It	took	the	Supreme	Court	fifteen	years	to	invalidate	an
administrative	interpretation	at	Step	Two.	That	decision,	AT	&	T	Corp.	v.	Iowa	Utilities	Board,161	offers
a	helpful	illustration	of	the	reasonableness	inquiry.	In	AT	&	T,	the	justices	reviewed	regulations	adopted
by	 the	 Federal	 Communications	 Commission	 implementing	 the	 Telecommunications	 Act	 of	 1996.	 The
Telecommunications	Act	prohibited	states	from	restricting	competition	in	local	telephone	markets.	The	act
also	 required	 telephone	 companies	 that	 had	 enjoyed	 a	 state-created	 monopoly	 to	 operate	 in	 a	 local
service	area	(so	called	“incumbent	 local	exchange	carriers”	or	“incumbent	LECs”)	 to	take	a	number	of
steps	 to	 facilitate	 market	 entry	 by	 new	 competitors.162	 The	 Court	 held	 that	 all	 but	 one	 of	 the	 FCC’s
implementing	 regulations	 reflected	 a	 reasonable	 interpretation	 of	 the	 Telecommunications	 Act’s
requirements.

The	problem	regulation	was	the	FCC’s	“unbundling	rule,”	which	identified	“network	elements”	(such
as	caller	 I.D.	 and	directory	assistance)	 that	 incumbent	LECs	must	provide	 to	new	competitors	 entering
their	 markets.	 Incumbent	 LECs	 argued	 that	 the	 unbundling	 rule	 reflected	 the	 Commission’s
misinterpretation	of	the	“necessary”	and	“impairment”	standards	of	the
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Telecommunications	 Act.	 These	 statutory	 standards	 deemed	 it	 “necessary”	 for	 incumbent	 LECs	 to
provide	market	entrants	with	a	network	element	if	the	failure	to	do	so	would	“impair”	an	entrant’s	ability
to	provide	local	service.	The	FCC	had	interpreted	the	Telecommunications	Act’s	“necessary”	standard	as
requiring	an	 incumbent	LEC	to	provide	a	network	element	 to	a	market	entrant	even	 if	 the	entrant	could
obtain	the	element	from	another	source.	The	Commission	had	interpreted	the	act’s	“impairment”	standard
as	requiring	an	incumbent	LEC	to	provide	a	network	element	to	a	market	entrant	whenever	the	failure	to
do	 so	 “would	 decrease	 the	 quality,	 or	 increase	 the	 financial	 or	 administrative	 cost	 of	 the	 service	 [the
entrant]	seeks	to	offer.”163

The	Court	 in	AT	&	T	 invalidated	 the	unbundling	 rule	because	 the	 justices	 concluded	 that	 the	FCC’s
interpretations	of	 the	“necessary”	and	“impairment”	standards	of	 the	Telecommunications	Act	had	been
unreasonable.	 The	 Court	 held	 that	 the	 FCC’s	 interpretation	 of	 the	 act’s	 “necessary”	 standard	 was
impermissible	 because	 it	 was	 not	 “consistent	 with	 the	 statute”	 for	 the	 Commission	 to	 ignore	 “the
availability	of	elements	outside	 the	 incumbent’s	network.”	The	Court	also	ruled	out	 the	FCC’s	position
that	“any	 increase	 in	cost	 (or	decrease	 in	quality)”	experienced	by	an	entrant	because	of	an	 incumbent
LEC’s	denial	of	a	network	element	constituted	an	“impairment”	of	the	entrant’s	ability	to	furnish	services.
This	interpretation,	the	Court	held,	was	“not	in	accord	with	the	ordinary	and	fair	meaning”	of	the	statutory
term.	In	effect,	the	Court	in	AT	&	T	found	the	FCC	interpretations	to	have	been	unreasonable	because	they
essentially	had	read	the	“necessary”	and	“impairment”	standards	out	of	the	Telecommunications	Act.164

The	conventional	understanding	of	Chevron	Step	Two’s	reasonableness	inquiry,	illustrated	in	AT	&	T,
has	 come	 under	 stiff	 challenge	 in	 recent	 years.	This	 challenge,	which	 has	 gained	 some	 traction	 among
reviewing	courts165	and	commentators,166	proffers	a	revised	understanding	of	Step	Two	analysis	that	is
not	limited	to	an
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examination	of	whether	 an	administrative	 interpretation	 is	 reasonable	 according	 to	 the	 traditional	 tools
of	statutory	construction.	The	alternative	approach	to	Chevron	Step	Two	would	incorporate	elements	of
the	“arbitrary-or-capricious”	review	that	courts	use	to	evaluate	the	ultimate	decision	of	an	agency	in	an
administrative	 proceeding	 (see	 §	 8.8).	 This	 revised	 understanding	 of	Chevron	 Step	 Two	 thus	 would
inquire	 generally	 whether	 the	 administrative	 interpretation	 was	 the	 product	 of	 “reasoned
decisionmaking.”	 Advocates	 of	 the	 revised	 approach	 would	 look	 beyond	 the	 legislative	 materials	 to
examine	such	factors	as	the	soundness	of	the	agency’s	decision-making	process,	the	logic	of	the	agency’s
reasoning,	and	the	sufficiency	of	the	evidentiary	record.

A	panel	of	the	D.C.	Circuit	in	Arent	v.	Shalala167	attempted	to	defend	the	conventional	understanding
of	Chevron	Step	Two	against	 the	 revisionist	 challenge	by	distinguishing	 the	 function	of	 reasonableness
review	of	an	agency’s	statutory	interpretation	from	that	of	arbitrary-or-capricious	review	of	an	agency’s
ultimate	 decision.	 For	 the	 Arent	 court,	 the	 function	 of	 Chevron	 Step	 Two	 is	 to	 determine	 the
reasonableness	 of	 an	 agency’s	 interpretation	 of	 its	 “authority	 to	 act	 under	 a	 statute.”	 It	 therefore,
necessarily,	 is	 “rooted	 in	 statutory	 analysis.”	 By	 contrast,	 the	 Arent	 court	 explained,	 the	 function	 of
arbitrary-or-capricious	 review	 is	 to	 determine	 the	 propriety	 of	 an	 agency’s	 decision	 to	 exercise	 its
statutory	 authority	 in	 a	 particular	manner.	 A	multidimensional	 analysis	 of	 the	 overall	 soundness	 of	 an
agency’s	 decision-making,	 which	 arbitrary-or-capricious	 review	 provides,	 is	 necessary	 for	 reviewing
courts	to	make	that	ultimate	determination.168



The	D.C.	Circuit	 in	Arent	 correctly	 stated	 the	 conventional	 understanding	of	 the	 respective	 roles	 of
Chevron	 Step	Two	and	 arbitrary-or-capricious	 review.	As	 the	Supreme	Court	 put	 it	 one	year	 after	 the
Chevron	 decision,	 judicial	 review	 at	 Step	Two	 “is	 limited	 to	 the	 question	whether	 [an	 administrative
interpretation]	is	reasonable,	in	light	of	the	language,	policies,	and	legislative
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history	of	 the	 [relevant	 statute].”169	 But	more	 recently	 the	 justices	 have	 hinted	 that	 the	 reasonableness
inquiry	of	Step	Two	encompasses	 arbitrary-or-capricious	 review.170	The	Court	 in	Judulang	 v.	Holder
exhibited	 the	 current	 confusion	 over	 the	 relationship	 between	 Chevron	 Step	 Two	 and	 arbitrary-or-
capricious	 review	 when	 it	 pronounced	 the	 two	 standards	 as	 “the	 same,”	 and	 yet	 chose	 arbitrary-or-
capricious	review	over	Step	Two	because	the	applicable	challenge	was	not	to	an	administrative	statutory
interpretation.171

Step	Zero:	Is	Chevron	Applicable?	The	Supreme	Court	made	clear	in	Chevron	that	its	new	two-step
analysis	would	not	apply	every	time	a	court	reviews	statutory	interpretations	by	an	administrative	agency.
The	Court	limited	the	application	of	Chevron	to	judicial	review	of	an	agency’s	interpretation	of	a	“statute
which	 it	administers,”172	 that	 is,	an	enabling	act.	This	 limitation,	 the	Court	 later	explained,	established
“congressional	 delegation	 of	 administrative	 authority”	 as	 a	 “precondition	 to	 deference	 under
Chevron.”173	 From	 that	 seemingly	 simple	 precondition,	 the	 justices	 have	 spun	 an	 intricate	 web	 of
doctrines	that	significantly	limit	Chevron’s	application.174

The	 Court’s	 reservation	 of	 Chevron	 deference	 for	 an	 agency’s	 interpretations	 of	 the	 statutes	 it
administers	made	it	clear	that	Chevron	does	not	apply	when	a	court	interprets	and	enforces	constitutional
requirements	relating	to	agency	action.175	Similarly,	agencies	are	not	entitled	to	Chevron	deference	when
they	interpret
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a	judicial	opinion,	even	if	the	opinion	concerns	a	statute	that	the	agency	administers.176

The	Supreme	Court	has	found	Chevron	inapplicable	as	well	in	cases	where	Congress	has	not	given	the
agency	 power	 to	 “administer”	 the	 statute	 it	 has	 interpreted.	 For	 example,	 the	 justices	 have	 held	 that
Chevron	does	not	apply	to	an	administrative	interpretation	of	a	statutory	provision	granting	individuals	a
private	right	of	action	in	federal	court.	Congress	has	given	the	courts,	 rather	 than	any	agency,	power	 to
“administer”	 such	 provisions.177	 The	 Court	 also	 has	 denied	 Chevron	 deference	 to	 administrative
interpretations	 of	 statutes,	 such	 as	 the	 Administrative	 Procedure	 Act,	 that	 apply	 generally	 to	 federal
agencies.178	Because	Congress	has	not	provided	any	particular	agency	with	administrative	authority	over
a	generally	applicable	statute,	 the	 justices	have	 reasoned,	no	agency	possesses	any	special	 interpretive
expertise	regarding	its	provisions.179	The	Court	has	reserved	judgment	on	whether	Chevron	might	apply
to	a	statute	for	which	two	or	more	agencies	share	administrative	responsibility.180	 It	might	be	said	 that
where	the	agencies	sharing	administrative	authority	are	few	in	number,	each	agency	possesses	a	degree	of
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interpretive	 expertise	 that	 is	 lacking	 with	 respect	 to	 a	 generally	 applicable	 statute	 such	 as	 the	 APA.
The	D.C.	Circuit,	however,	has	ruled	against	Chevron	deference	regarding	statutes	providing	for	shared



administrative	authority.	Applying	Chevron,	noted	the	court	of	appeals,	would	create	“a	regulatory	regime
in	which	either	the	same	statute	is	 interpreted	differently	by	the	several	agencies	or	the	one	agency	that
happens	to	reach	the	courthouse	first	is	allowed	to	fix	the	meaning	of	the	text	for	all.”181

The	 Supreme	 Court	 even	 has	 held	 Chevron	 inapplicable	 in	 some	 instances	 where	 an	 agency	 has
interpreted	a	statute	that	it	alone	administers.	For	example,	the	justices	have	refused	to	apply	Chevron	to
statutory	interpretations	that	an	agency	announces	for	the	first	time	in	litigation.	These	interpretations,	the
justices	 have	 explained,	 amount	 to	 nothing	 more	 than	 “litigating	 positions”	 expressing	 “post	 hoc
rationalizations”	by	an	agency	defending	its	actions.182	Although	there	is	precedent	for	applying	Chevron
to	 administrative	 interpretation	 of	 the	 procedural	 provisions	 of	 the	 agency’s	 enabling	 act,183	 some
commentators	 have	 argued	 that	Chevron	 should	 be	 limited	 to	 substantive	 statutory	 provisions.184	 The
justices,	 however,	 rejected	 an	 effort	 that	 would	 have	 ruled	 out	 Chevron	 deference	 to	 administrative
interpretations	of	ambiguous	statutory	provisions	that	establish	the	jurisdiction	of	an	agency.	The	Court	in
City	 of	 Arlington,	 Texas	 v.	 FCC	 explained,	 “[T]he	 distinction	 between	 ‘jurisdictional’	 and
‘nonjurisdictional’	interpretations	is	a	mirage.	No	matter	how	it	is	framed,	the	question	a	court	faces	when
confronted	 with	 an	 agency’s	 interpretation	 of	 a	 statute	 it	 administers	 is	 always,	 simply,	whether	 the
agency	has	stayed	within	the	bounds	of	its	statutory	authority.”185

The	Court	 has	 held	Chevron	 inapplicable	 to	 some	 interpretations	 that	 agencies	 have	made	 of	 their
enabling	acts
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contemporaneously	 with	 the	 agency’s	 action.	 This	 final	 Step	 Zero	 limitation	 on	 the	 applicability	 of
Chevron	is	the	subject	of	§	8.6(d).

(d)				The	Mead	Counter-revolution
The	Supreme	Court	re-conceptualized	Chevron	and	further	limited	its	application	in	United	States	v.

Mead	Corp.186	In	Mead,	the	justices	held	that	Chevron	applies	only	“when	it	appears	that	[1]	Congress
delegated	authority	to	the	agency	generally	to	make	rules	carrying	the	force	of	law,	and	that	[2]	the	agency
interpretation	 claiming	 deference	 was	 promulgated	 in	 the	 exercise	 of	 that	 authority.”187	 After	Mead,
administrative	interpretations	of	ambiguous	enabling	acts	in	connection	with	agency	action	that	does	not
carry	 the	 “force	 of	 law”	 receive	Skidmore	 deference,	 the	 shorthand	 reference	 to	 the	 traditional	multi-
factored,	sliding	scale	doctrine	that	Chevron	had	replaced	(see	§	8.6(a)).188	(See	Figure	8–1.)

Figure	8–1:	Judicial	Review	of	Administrative	Interpretaion	After	Mead

Mead	 is	 best	 understood	 as	 a	 refinement	 of	 Chevron’s	 Step	 Zero	 requirement	 establishing



“congressional	 delegation	 of	 administrative	 authority”	 as	 a	 “precondition	 to	 deference	 under
Chevron.”189	Mead	 essentially	held	 that	 an	 agency	 “administers”	 a	 statute,	within	 the	meaning	of	Step
Zero,	 only	 when	 it	 acts	 with	 the	 force	 of	 law.	 Mead’s	 revision	 of	 Step	 Zero	 suggested	 a	 new
understanding	of	Chevron	deference.	This	understanding	posits
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that	 an	 enabling	 act’s	 implicit	 delegation	 of	 interpretive	 authority	 to	 an	 agency	 is	 simply	 the	 natural
byproduct	of	Congress’s	broader	delegation	of	lawmaking	authority	to	the	agency.190

Mead’s	refinement	of	Step	Zero	represented	a	counter-revolution	of	scope-of-review	doctrine	because
it	returned	traditional	Skidmore	deference	as	the	default	rule	when	courts	review	agency	interpretations	of
their	enabling	acts.	Mead	re-conceptualized	the	Chevron	Two	Step	as	an	especially	strong	deference	rule
applicable	 only	 where	 agencies	 interpret	 their	 enabling	 acts	 when	 exercising	 lawmaking	 authority.
Skidmore	applies	to	all	other	agency	interpretations	of	their	enabling	acts.
Mead	 reaffirmed	Skidmore’s	 teaching.	Because	 agencies	 “necessarily	make	 all	 sorts	 of	 interpretive

choices”	regarding	their	enabling	acts,	the	Court	explained,	“[t]he	fair	measure	of	deference	to	an	agency
administering	 its	 own	 statute”	 should	 “vary	 with	 circumstances.”	 The	 justices	 realized,	 nearly	 twenty
years	after	deciding	Chevron,	that	“it	[was]	simply	implausible	that	Congress	intended	such	a	broad	range
of	statutory	authority	to	[receive]	…	either	Chevron	deference	or	none	at	all.”	In	light	of	the	diversity	that
characterizes	 administrative	 statutes,	 the	 justices	 expressed	 a	 renewed	 appreciation	 for	 the	 versatility
offered	 by	 Skidmore’s	 ad	 hoc,	 multi-factored,	 sliding	 scale	 approach	 to	 reviewing	 administrative
interpretations.	Skidmore,	the	Mead	Court	concluded,	provided	the	better	deference	doctrine	for	judicial
review	of	administrative	interpretations	in	the	nearly	infinite	variety	of	decision-making	contexts	in	which
agencies	execute	their	enabling	acts	without	the	force	of	law.191

The	Mead	counter-revolution	had	begun	to	take	shape	with	the	Court’s	revival	of	Skidmore	deference
in	Equal	Employment	Opportunity	Commission	v.	Arabian	American	Oil	Co.	(“ARAMCO”).192	At	issue
in	ARAMCO	was	whether	 Title	VII	 of	 the	Civil	Rights	Act	 of	 1964	 protected	American	 citizens	 from
discriminatory	employment	practices	by	U.S.	employers	operating	in	foreign	countries.	The	EEOC,	which
administers	Title	VII,	had	interpreted	the	act	to	apply	to	such	practices,	but	because	Title	VII	did	not	give
the	 agency	 authority	 to	 issue	 legally	 binding	 rules,	 the	Commission	 had	 published	 its	 interpretation	 in
nonbinding	“guidelines.”	The	Court	held	 that	EEOC’s	 interpretation	of	Title	VII	did	not	merit	Chevron
deference	because	Congress	had	not	provided	 the	Commission	with	 substantive,	 legislative	 rulemaking
authority
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(see	§	6.5(a)).	The	Court	instead	accorded	the	EEOC’s	interpretive	guidelines	Skidmore	deference.193

The	 Court	 followed	 ARAMCO	 in	 Christensen	 v.	 Harris	 County.194	 Christensen	 arose	 from	 the
provisions	 of	 the	 Fair	 Labor	 Standards	 Act	 governing	 compensation	 for	 overtime	 work	 by	 state
employees.	The	FLSA	permitted	states	and	their	political	subdivisions	to	compensate	their	employees	for
overtime	 by	 granting	 compensatory	 time	 (“comp.	 time”),	 which	 entitled	 an	 employee	 to	 time	 off	 from
work	with	full	pay.	The	Act,	however,	required	a	state	to	provide	overtime	pay	to	employees	who	had	not
used	 their	 accumulated	 comp.	 time.	 Against	 the	 background	 of	 these	 FLSA	 provisions,	 Harris	 County
adopted	a	policy	requiring	its	employees	to	use	their	comp.	time	instead	of	receiving	overtime	pay.	That



policy	 conflicted	 with	 a	 nonbinding	 “opinion	 letter”	 issued	 by	 the	 Department	 of	 Labor,	 the	 federal
agency	 that	 administers	 the	 Fair	 Labor	 Standards	 Act.	 The	 Labor	 Department’s	 opinion	 letter	 had
interpreted	 the	 FLSA	 to	 prohibit	 states	 from	 requiring	 that	 their	 employees	 use	 comp.	 time	 (in	 lieu	 of
receiving	overtime	pay)	unless	the	employee	had	agreed	to	that	requirement	in	advance.

The	Court	in	Christensen	ruled	that	the	Labor	Department’s	interpretation	of	the	comp.	time	provisions
of	the	FLSA	was	entitled	merely	to	Skidmore	deference	because	the	agency’s	interpretation	had	appeared
in	 an	 opinion	 letter.	 The	 Court	 explained,	 “Interpretations	 such	 as	 those	 in	 opinion	 letters—like
interpretations	contained	in	policy	statements,	agency	manuals,	and	enforcement	guidelines,	all	of	which
lack	the	force	of	law—do	not	warrant	Chevron-style	deference.”	The	Labor	Department’s	interpretation
would	have	been	entitled	to	Chevron	deference,	 the	justices	observed,	had	it	been	“arrived	at	after,	for
example,	a	formal	adjudication	or	notice-and-comment	rulemaking.”195

Mead	extended	ARAMCO	and	Christensen.	At	issue	in	Mead	was	a	tariff-classification	ruling	by	the
United	 States	 Customs	 Service	 determining	 the	 duty	 owed	 on	 imported	 merchandise.	 Unlike	 the
administrative	 guidelines	 in	 ARAMCO	 and	 the	 agency	 opinion	 letter	 in	 Christensen,	 the	 tariff-
classification	rulings	in	Mead	were	legally	binding	for	the	particular	transaction	they
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addressed.	The	Court	 nevertheless	 held	 that	 the	Customs	 rulings	 lacked	 the	 force	of	 law,	 and	 thus	 that
they	warranted	Skidmore	rather	than	Chevron	deference.196

The	Court	in	Mead	looked	first	at	the	Customs	Service’s	enabling	act	authorizing	tariff-classification
rulings.	The	justices	found	no	statutory	language	indicating	that	“Congress	meant	to	delegate	authority	to
Customs	 to	 issue	classification	 rulings	with	 the	 force	of	 law.”	 Indeed,	 there	were	 statutory	 signals	 that
Congress	 had	 no	 such	 intent.	 For	 example,	 the	 enabling	 act	 subjected	 tariff-classification	 rulings	 to
independent	review	in	the	Court	of	International	Trade.197

The	justices	then	examined	the	practice	of	the	Customs	Service	in	making	tariff-classification	rulings.
This	practice,	 the	Mead	Court	 found,	 gave	no	 “indication	 that	Customs	 ever	 set	 out	with	 a	 lawmaking
pretense	 in	 mind.”	 Forty-six	 Customs	 offices	 issued	 between	 10,000	 and	 15,000	 classification	 letters
each	 year.	 Customs	 typically	 did	 not	 follow	 notice-and-comment	 procedures	 when	 issuing	 a	 tariff-
classification	ruling.	Most	classification	letters	included	“little	or	no	reasoning.”	And	finally,	the	Customs
Service’s	 regulations	 advised	 that	 tariff-classification	 rulings	 had	 no	 precedential	 effect	 on	 other
transactions.198

The	Court	 in	Mead	 concluded	 that	 the	 attributes	 of	 non-lawmaking	 activity	 revealed	 by	 Customs’s
enabling	act	and	by	the	agency’s	practice	when	making	tariff-classification	rulings	deprived	the	rulings	of
the	force	of	law	necessary	for	Chevron	to	apply.	Mead	thus	implied	that	the	meaning	of	“force	of	law”	for
purposes	of	triggering	Chevron	differs	from	the	conventional	meaning	of	“force	of	law”	in	administrative
law.	The	conventional	understanding	has	been	that	agency	action	carries	the	“force	of	law”	if	it	is	legally
binding	on	the	affected	parties	in	the	sense	that	failure	to	comply	with	the	action	would	subject	a	party	to
legal	sanctions.199	Customs’s	tariff-classification	rulings	were	legally	binding	in	that	sense,	yet	they	did
not	carry	the	force	of	law	sufficient	to	trigger	Chevron.200
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Mead	 failed	 to	 specify	 just	 what	 was	 required	 for	 agency	 action	 to	 satisfy	 its	 new	 force-of-law
threshold.201	 The	 Court	 instead	 created	 the	 open-ended	 prospect	 that	 a	 congressional	 delegation	 of
lawmaking	authority	necessary	for	Chevron	to	apply	“may	be	shown	in	a	variety	of	ways.”	The	essential
requirement,	 explained	 the	 justices,	 was	 that	 it	 be	 “apparent	 from	 the	 agency’s	 generally	 conferred
authority	 and	 other	 statutory	 circumstances	 that	Congress	would	 expect	 the	 agency	 to	 be	 able	 to	 speak
with	the	force	of	law	when	it	addresses	ambiguity	in	the	statute	or	fills	a	space	in	the	enacted	law.”202

The	Mead	 Court,	 following	Christensen,	 left	 no	 doubt	 that	 Congress’s	 delegation	 of	 power	 to	 an
agency	 to	 engage	 in	 formal	 adjudication	 or	 informal	 rulemaking	 would	 satisfy	 the	 force-of-law
requirement.203	 But	 while	 congressional	 conferral	 of	 formal	 adjudicatory	 or	 informal	 rulemaking
authority	 was	 sufficient	 to	 satisfy	 the	 force-of-law	 requirement,	 it	 was	 not	 necessary.	 “[S]ome	 other
indication	of	a	comparable	congressional	intent”	would	suffice	as	well.	The	justices	suggested	that	they
“generally”	 would	 be	 inclined	 to	 find	 a	 “comparable	 congressional	 intent”	 to	 convey	 administrative
lawmaking	 power	 when	 an	 enabling	 act	 provides	 for	 “a	 relatively	 formal	 administrative	 procedure
tending	to	foster	the	fairness	and	deliberation	that	should	underlie	a	pronouncement	[carrying	the]	force
[of	law].”204

Mead’s	 prospect	 of	 force-of-law	 status	 for	 administrative	 interpretations	 adopted	 pursuant	 to
procedures	 sufficiently	 formal	 to	 foster	 the	 kind	 of	 “fairness	 and	 deliberation”	 that	 attend	 notice-and-
comment	 rulemaking	 and	 formal	 adjudication	 suggests	 a	 new	 process-based	 justification	 for	Chevron
deference.	 According	 to	 this	 justification,	 an	 agency	 earns	 Chevron	 deference	 by	 adopting	 an
interpretation	of	its	enabling	act	in	a	proceeding	that	affords	interested	parties	a	meaningful	opportunity	to
participate	 and	 that	 fosters	 the	 kind	 of	 reasoned	 decision-making	 that	 reviewing	 courts	 expect	 when
agency	action	has	legal	force.	By	contrast,	an	agency
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that	 opts	 for	 the	 expediency	 of	 announcing	 an	 interpretation	 more	 summarily	 must	 earn	 its	 deference
according	to	the	traditional	factors	that	calibrate	Skidmore’s	sliding	scale.205	As	a	leading	commentator
put	it,	Mead	may	give	agencies	a	choice,	“Pay	me	now	or	pay	me	later.”206

The	 Customs	 Service’s	 highly	 informal	 decision-making	 procedures	 for	 issuing	 tariff-classification
rulings,	which	the	Mead	Court	described	as	“far	removed	not	only	from	notice-and-comment	process,	but
from	any	other	circumstances	reasonably	suggesting	that	Congress	ever	thought	of	classification	rulings	as
deserving	[Chevron]	deference,”207	helped	to	undermine	any	prospect	of	a	finding	that	the	rulings	carried
the	 force	 of	 law.	 But	 the	 Mead	 Court	 did	 not	 deny	 Customs’s	 tariff-classification	 rulings	 Chevron
deference	 solely	 because	 of	 a	 process	 deficiency.	 Two	 additional	 considerations	 contributed	 to	 the
justices’	conclusion	that	the	Customs	rulings	lacked	legal	force.	First,	although	the	rulings	were	binding
on	 the	 parties	 for	 the	 particular	 transaction,	 they	 did	 not	 serve	 as	 precedent	 for	 future	 transactions.208
Legislative	rulemaking	and	formal	adjudicatory	orders,	by	contrast,	affect	the	rights	of	a	broad	range	of
individuals	and	constrain	the	future	decision-making	of	the	agency.	Mead’s	force-of-law	requirement	thus
may	rest,	at	 least	in	part,	on	a	judicial	judgment	that	agencies	tend	to	make	statutory	interpretations	that
bind	themselves	and	the	public	with	a	seriousness	of	purpose	and	a	quality	of	deliberation	that	warrants
Chevron	deference.209	But	when	an	agency,	as	 in	Mead,	makes	an	 interpretation	 that	constrains	no	one
other	than	the	immediate	party,	there	exists	a	risk	of	arbitrariness	that	Skidmore	deference	is	more	adept	at
uncovering.



The	final	consideration	that	seemed	important	to	the	Mead	Court	 in	denying	Chevron	deference	was
that	Customs	had	issued	tens	of	thousands	of	tariff-classification	rulings	through	46	branch	offices.210	By
contrast,	legislative	rules	typically	are	issued	at	an
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agency’s	 headquarters,	 and	 formal	 adjudicatory	 orders,	 when	 they	 are	 issued	 at	 an	 agency’s	 branch
office,	typically	are	subject	to	centralized	internal	review.	Again,	Mead	may	reflect,	at	least	in	part,	the
justices’	 intuition	 that	 agencies	 will	 (or	 should)	 assert	 centralized	 control	 when	 they	 are	 consciously
engaged	in	lawmaking.	The	extreme	decentralization	of	Customs’s	practice	regarding	tariff	rulings	made
perfect	sense	for	an	agency	facing	the	need	of	making	a	high	number	of	quick,	on-the-spot	judgments,	but
not	for	an	act	of	lawmaking.

In	the	end,	(1)	the	Customs	Service’s	highly	informal	administrative	decision-making	process	seemed
to	 combine	 with	 (2)	 the	 highly	 diffuse	 issuance	 of	 tariff-classification	 rulings	 and	 (3)	 the	 lack	 of
precedential	 effect	 of	 those	 rulings	 to	 bring	 home	 to	 the	Mead	 Court	 that	 the	 rulings	 did	 not	 warrant
Chevron	deference.	But	the	justices’	highly	contextual	approach	to	the	force-of-law	requirement	in	Mead
left	unclear	whether	administrative	action	with	some	(but	not	all)	of	the	attributes	of	tariff-classification
rulings	should	qualify	for	Chevron	deference.	The	justices	also	gave	little	guidance	on	how	it	would	treat
administrative	 interpretations	 in	 decision-making	 contexts	 that	 differed	 from	 notice-and-comment
rulemaking	and	formal	adjudication	in	ways	other	than	those	that	had	characterized	the	Customs	rulings.
Mead’s	 tentativeness	 regarding	 the	criteria	 for	 its	new	force-of-law	threshold	has	 left	Chevron	Step

Zero	 in	a	 state	of	confusion.211	Mead	 is	only	clear	 in	establishing	 that	Chevron	 generally	 applies	 as	 a
matter	 of	 course	 to	 administrative	 interpretations	 in	 notice-and-comment	 rulemaking	 and	 formal
adjudication.212	 The	 Court’s	 analysis	 of	 the	 tariff-classification	 rulings	 in	Mead	 had	 seemed	 to	 make
equally	 clear	 that	 reviewing	 courts	 should	 determine	 on	 an	 ad	 hoc	 basis	 whether	 administrative
interpretations	in	other	informal	adjudications	deserve	Chevron	or	Skidmore	deference.	Courts	of	appeals
since	 Mead,	 however,	 have	 readily	 applied	 Chevron	 to	 administrative	 interpretations	 in	 informal
adjudications.213	Even	more	puzzling	is	the	force-of-law	status	of	legally	binding	rules	that
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agencies	 issue	without	 notice	 and	 comment,	 such	 as	 procedural	 rules	 and	 interim	 rules	 (see	 §	 6.5(c)–
(d)).	 Unlike	 the	 tariff-classification	 rulings	 in	Mead,	 these	 rules	 typically	 are	 issued	 at	 an	 agency’s
headquarters	 and	 generally	 bind	 the	 agency	 as	well	 as	 the	 public.	 But	 agencies	may	 issue	 these	 rules
without	 any	 process	 fostering	 the	 kind	 of	 “fairness	 and	 deliberation”	 the	 Mead	 Court	 expected	 of
administrative	lawmaking.214

The	 uncertainty	 surrounding	 Mead	 extends	 even	 to	 the	 status	 of	 administrative	 interpretations
appearing	 in	policy	statements,	 interpretive	rules,	and	other	nonbinding	guidance	documents	 that	Mead,
ARAMCO,	 and	 Christensen	 had	 seemed	 clearly	 to	 consign	 to	 Skidmore	 rather	 than	 to	 Chevron
deference.215	 In	 Barnhart	 v.	 Walton,	 the	 Court	 seemed	 to	 turn	 away	 from	 Mead’s	 force-of-law
requirement,	holding	a	nonbinding	interpretive	rule	eligible	for	Chevron	deference.216	The	applicability
of	Chevron,	 the	Walton	 Court	 explained,	 “depend[ed]	 in	 significant	 part	 upon	 the	 interpretive	method
used	and	the	nature	of	the	question	at	issue.”	In	Walton,	the	Court	concluded	that	the	“interstitial	nature	of
the	legal	question,	the	related	expertise	of	the	Agency,	the	importance	of	the	question	to	administration	of



the	statute,	the	complexity	of	that	administration,	and	the	careful	consideration	the	Agency	has	given	the
question	 over	 a	 long	 period	 of	 time”	 made	 Chevron	 deference	 appropriate	 for	 the	 administrative
interpretation	there	at	issue.217	The	Court’s	reasoning	in	Walton	is	curious	because	the	factors	the	justices
considered	 traditionally	 have	 been	 used	 by	 reviewing	 courts	 exercising	 Skidmore	 deference.	Walton,
therefore,	may	 be	 true	 to	Mead,	 holding	 simply	 that	 the	 interpretive	 rule	merited	 the	 strong	 deference
associated	with	Chevron	because	its	indicia	of	reliability	scored	high	on	Skidmore’s	sliding	scale.	The
following	year	 the	Court	suggested	that	Walton	had	not	undone	Mead,	when	 it	once	again	categorically
ruled	out	Chevron	 deference	 for	 administrative	 interpretations	 appearing	 in	 “policy	 statements,	 agency
manuals	and	enforcement	guidelines.”218	The	confusion	on

391

display	in	Walton	is	symptomatic	of	the	confused	state	of	Chevron	Step	Zero	in	the	wake	of	Mead.

§	8.7					Judicial	Review	of	Agencies’	Interpretations	of	Their	Rules
Reviewing	 courts	 traditionally	 have	 deferred	 to	 an	 agency’s	 interpretation	 of	 its	 rules	more	 readily

than	 to	 an	 agency’s	 interpretation	 of	 its	 enabling	 act.219	 Just	 one	 year	 before	 Congress	 adopted	 the
Administrative	Procedure	Act,	the	Supreme	Court,	in	Bowles	v.	Seminole	Rock	&	Sand	Co.,	ruled	that	an
agency’s	 interpretation	 of	 its	 regulations	 has	 “controlling	 weight	 unless	 it	 is	 plainly	 erroneous	 or
inconsistent	with	the	regulation.”220	The	Seminole	Rock	deference	rule	followed	from	a	presumption	that
enabling	acts	delegate	to	agencies	the	“power	to	render	authoritative	interpretations”	of	their	own	rules.
Since	Seminole	Rock,	judges	have	described	this	power	as	a	“necessary	adjunct”	of	an	agency’s	authority
“to	promulgate	and	to	enforce	[regulations].”	They	have	recognized	that	agencies	are	“in	a	better	position
…	to	 reconstruct	 the	purpose”	of	 the	 rules	 that	 they	have	 issued.	 Judges	also	have	appreciated	 that	 the
wide	 array	 of	 problems	 that	 agencies	 encounter	 when	 they	 enforce	 their	 regulations	 yields	 a	 unique
“expertise”	that	is	valuable	when	gauging	the	impact	of	a	rule	interpretation	on	a	regulatory	program.221

The	judicial	deference	that	courts	have	accorded	an	agency’s	interpretation	of	its	rules	originally	went
by	 the	 shorthand,	 “Seminole	 Rock	 deference.”	 The	 more	 common	 name	 now	 is	 “Auer	 deference,”
referencing	the	Supreme	Court’s	decision	confirming	the	survival	of	this	distinctive	deference	principle	in
the	wake	of	Chevron.222	As	 a	 formal	matter,	Auer	 and	Chevron	 have	 distinct	 applications:	 the	 former
applies	 to	 administrative	 rule	 interpretations,	 while	 the	 latter	 applies	 to	 administrative	 statutory
interpretations.223	In	operation,	however,	the	two	forms	of	deference
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have	 proven	 to	 be	 strikingly	 similar.224	 For	 example,	 Auer	 and	Chevron	 deference	 each	 require	 that
the	 interpreted	 provision	 be	 ambiguous.225	And	 although	 some	 courts	 of	 appeals	 have	 described	Auer
deference	as	granting	agencies	more	interpretive	leeway	than	Chevron	deference,226	both	deference	rules
essentially	have	entitled	agencies	to	adopt	any	reasonable	interpretation.227

The	Supreme	Court	has	not	subjected	Auer	deference	to	the	Mead	requirement	that	the	administrative
interpretation	 at	 issue	 carry	 the	 force	 of	 law	 (see	 §	 8.6(d)).228	Yet	 just	 as	Mead	 reflected	 the	Court’s
ambivalence	 toward	Chevron,	 the	 justices	 recently	 have	 showed	 signs	 that	 they	may	 be	 backing	 away
from	Auer	deference,	at	least	to	some	degree.	And	just	as	Mead	reined	in	Chevron	deference,	the	justices
may	have	begun	to	tighten	their	application	of	Auer	deference	as	well.



In	a	 recent	concurring	opinion,	Justice	Antonin	Scalia	became	 the	 first	 sitting	 justice	 to	question	 the
very	existence	of	Auer	deference.	Although	Justice	Scalia	had	written	 the	majority	opinion	 in	Auer,	 he
pronounced	himself	“increasingly	doubtful	of	[the]	validity”	of	Auer	deference,	as	well	as	“receptive	to”
reconsidering	 it.229	 Justice	 Scalia’s	 opinion	 flipped	 the	 traditional	 judicial	 inclination	 to	 defer	 more
readily	to	an	agency’s	interpretation	of	its	rules	than	to	an	agency’s	interpretation	of	its	enabling	act.	This
is	 because,	 for	 Scalia,	Chevron	 deference	 serves	 separation-of-powers	 values,	 while	Auer	 deference
undermines	them.	“When	Congress	enacts	an	imprecise	statute	that	it	commits	to	the	implementation	of	an
executive	agency,”	Justice	Scalia	wrote,	“it	has	no	control	over
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that	 implementation	 (except,	 of	 course,	 through	 further,	more	 precise,	 legislation).	 The	 legislative	 and
executive	 functions	 are	not	 combined.	But	when	 an	 agency	promulgates	 an	 imprecise	 rule,	 it	 leaves	 to
itself	the	implementation	of	that	rule,	and	thus	the	initial	determination	of	the	rule’s	meaning.…	It	seems
contrary	to	fundamental	principles	of	separation	of	powers	to	permit	the	person	who	promulgates	a	law	to
interpret	it	as	well.”	In	Scalia’s	view,	the	misalignment	of	Auer	deference	with	the	separation	of	powers
creates	a	perverse	incentive	for	agencies	engaged	in	rulemaking.	Auer	deference	“encourages	the	agency
to	enact	vague	rules	which	give	it	the	power,	in	future	adjudications,	to	do	what	it	pleases.”	This	outcome,
Justice	Scalia	concluded,	“frustrates	the	notice	and	predictability	purposes	of	rulemaking,	and	promotes
arbitrary	government.”230

The	following	Term,	 in	Christopher	v.	SmithKline	Beecham	Corp.,231	 the	Court	declined	 to	accord
Auer	 deference	 to	 an	 agency’s	 interpretation	 of	 one	 of	 its	 ambiguous	 regulations.	 The	 Court	 in
Christopher	 described	 the	 Auer	 deference	 principle	 as	 but	 a	 “general	 rule”	 that	 may	 be	 overridden
whenever	“there	is	reason	to	suspect	that	the	agency’s	interpretation	‘does	not	reflect	the	agency’s	fair	and
considered	judgment	on	the	matter	in	question.’	”	Drawing	on	precedent,	the	Court	explained,	“This	might
occur	when	 the	agency’s	 interpretation	conflicts	with	a	prior	 interpretation,	or	when	 it	appears	 that	 the
interpretation	 is	 nothing	 more	 than	 a	 ‘convenient	 litigating	 position’,	 or	 a	 ‘post	 hoc	 rationalization
advanced	 by	 an	 agency	 seeking	 to	 defend	 past	 agency	 action	 against	 attack.’	 ”232	 The	 Court	 in
Christopher	found	the	administrative	interpretation	to	be	untrustworthy	because	the	agency	had	changed
its	 reasoning.233	 So	 long	 as	 an	 agency’s	 interpretation	 was	 reasonable,	 such	 a	 change	 would	 not
undermine	Chevron	deference.234	(See	§	8.6	(b).)	It	could	be	fatal	to	Skidmore	deference,
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however.	 (See	 §	 8.6	 (a).)235	Christopher	 thus	 raises	 the	 possibility	 that	 the	 Court	 is	 ratcheting	 down
Auer	deference	from	a	status	similar	to	Chevron	to	a	position	that	is	roughly	parallel	to	Skidmore.

The	 Supreme	Court	 also	 has	 held	 that	Auer	 deference	 does	 not	 apply	 when	 an	 agency	 interprets	 a
regulation	 that	 “does	 little	 more	 than	 restate	 the	 terms	 of	 the	 statute	 itself.”	 Agencies	 receive	 Auer
deference	 only	 when	 they	 interpret	 rules	 that	 bring	 “specificity”	 to	 statutes	 that	 they	 enforce.	 An
administrative	 interpretation	 of	 a	 rule	 that	 repeats	 the	 statutory	 text	 simply	 reflects	 the	 agency’s
understanding	of	Congress’s	language,	not	its	own.236

§	8.8					Judicial	Review	of	the	Ultimate	Decision	of	the	Agency
The	final	element	of	agency	action	is	the	agency’s	ultimate	decision	of	whether	and	how	to	exercise	its



authority	to	make	a	rule	or	to	issue	an	order.	This	decision	does	not	raise	pure	issues	of	law	or	fact.	It
involves	instead	the	agency’s	application	of	law	(the	relevant	standards	of	the	enabling	act)	to	fact	(the
agency’s	 factual	 determinations	 regarding	 the	 regulatory	 matter	 at	 issue).	 Reviewing	 courts	 therefore
traditionally	have	described	an	agency’s	ultimate	decision	in	a	proceeding	as	raising	a	“mixed”	question
of	law	and	fact.	In	its	essence,	however,	an	agency’s	decision	to	issue	a	rule	or	an	order	is	an	exercise	of
administrative	 discretion.	 An	 agency’s	 ultimate	 decision	 represents	 a	 policy	 judgment	 of	 how	 best	 to
resolve	a	particular	proceeding	in	the	light	of	the	agency’s	statutory	mandate.

Because	the	Administrative	Procedure	Act	does	not	explicitly	provide	a	standard	of	 judicial	review
for	 an	 agency’s	ultimate	decision	 to	 act,	 section	706(2)(A),	 the	 catchall	 provision,	 applies.	Reviewing
courts	thus	must	determine	whether	the	agency’s	decision	is	“arbitrary,	capricious,	an	abuse	of	discretion,
or	otherwise	not	in	accordance	with	law.”	These	terms,	which	often	are	referred	to	as	the	“arbitrary-or-
capricious”	standard,	leave	unclear	just	how	carefully	reviewing	courts	should	monitor	agency	decision-
making
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for	 errors	 in	 judgment	 or	 abuses	 of	 discretion.	 The	 proper	 calibration	 of	 this	 standard	 of	 review
remains	controversial.

(a)				The	Traditional	Approach
Traditionally,	 judicial	 review	 of	 administrative	 decision-making	 resembled	 the	 highly	 deferential

review	that	courts	now	exercise	when	evaluating	whether	socioeconomic	legislation	is	consistent	with	the
constitutional	 requirement	 of	 substantive	 due	 process.237	 Reviewing	 courts	 asked	 only	 that	 an	 agency
provide	a	“rational	basis”	or	a	“reasonable	ground”	for	its	application	of	an	enabling	act	to	the	relevant
facts	 in	 a	 proceeding.238	 As	 the	 justices	 once	 put	 it,	 reviewing	 courts	 traditionally	 upheld	 ultimate
administrative	decisions	that	reflected	“a	sensible	exercise	of	judgment.”239

The	 high	 level	 of	 deference	 that	 reviewing	 courts	 traditionally	 accorded	 to	 an	 agency’s	 ultimate
decision	 was	 premised	 on	 the	 enabling	 act’s	 delegation	 of	 administrative	 authority	 to	 agencies.	 The
agency’s	 administrative	 authority	 included	 the	 power	 to	 decide	 how	 best	 to	 apply	 its	 enabling	 act	 in
regulatory	 proceedings.	 Reviewing	 courts	 believed	 that	 they	 would	 subvert	 this	 statutory	 scheme	 by
substituting	 their	 judgment	for	 that	of	agency	officials	 regarding	 the	proper	administration	of	 these	acts.
They	 also	 believed	 that	 agencies,	 by	 virtue	 of	 their	 administrative	 experience	 and	 technical	 expertise,
knew	best	how	to	execute	regulatory	programs.240

The	 traditional	 understanding	 that	 courts	 should	 remain	 highly	 deferential	 when	 reviewing	 ultimate
administrative	decisions	was	entrenched	by	the	time	Congress	enacted	the	Administrative	Procedure	Act.
For	example,	in	SEC	v.	Chenery	Corp.	(Chenery	II),241	the	Court	upheld	a	decision	by	the	Securities	and
Exchange	Commission	requiring	the	management	group	of	a	company	to	forfeit	stock	in	the	company	that	it
had	purchased	during	a	reorganization	proceeding	administered	by	the	SEC.	The
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Commission	 had	 concluded	 that	 the	 stock	 purchases	were	 inconsistent	with	 provisions	 of	 its	 enabling
act	requiring	that	reorganization	plans	be	“fair”	and	“equitable”	to	the	shareholders.	The	Court	upheld	the
SEC’s	application	of	these	provisions	to	the	stock	purchases	because	the	Commission	had	“a	reasonable



basis”	 for	 its	 “value	 judgment”	 that	 corporate	 managers	 should	 not	 be	 permitted	 to	 trade	 in	 their
companies’	stock	during	reorganization.	The	justices	spent	very	little	time	examining	the	SEC’s	judgment
on	 the	 merits.	 They	 emphasized	 instead	 that	 it	 was	 the	 agency’s	 role,	 and	 not	 theirs,	 to	 make	 such	 a
judgment.	 The	Court	 explained,	 “The	Commission’s	 conclusion	 here	 rests	 squarely	 in	 that	 area	where
administrative	judgments	are	entitled	to	the	greatest	amount	of	weight	by	appellate	courts.	It	is	the	product
of	administrative	experience,	appreciation	of	the	complexities	of	the	problem,	realization	of	the	statutory
policies,	 and	 responsible	 treatment	 of	 the	 uncontested	 facts.	 It	 is	 the	 type	 of	 judgment	 which
administrative	 agencies	 are	 best	 equipped	 to	 make	 and	 which	 justifies	 the	 use	 of	 the	 administrative
process.	Whether	we	agree	or	disagree	with	 the	 result	 reached,	 it	 is	 an	 allowable	 judgment	which	we
cannot	 disturb.”242	Chenery	 II	 expressed	 the	 conventional	 conception	 of	 judicial	 review	 of	 ultimate
administrative	decisions	when	Congress	drafted	the	“arbitrary-or-capricious”	standard	of	section	706(2)
(A)	of	the	APA.

(b)				Hard	Look	Judicial	Review
Contemporary	 courts	 have	 intensified	 their	 arbitrary-or-capricious	 review	 of	 ultimate	 agency

decisions	considerably	beyond	the	minimal	review	that	judges	traditionally	had	exercised.	Arbitrary-or-
capricious	judicial	review	has	remained	deferential,	however.	Contemporary	courts,	like	earlier	courts,
examine	the	reasonableness—not	the	correctness—of	an	agency’s	ultimate	decision	to	issue	a	rule	or	an
order.	And	also	like	earlier	courts,	they	do	not	“substitute	[their]	judgment	for	that	of	the	agency.”243	But
contemporary	courts	tend	to	review	more	closely	the	substantive	rationality	of	administrative	regulatory
decisions.	They	also	look	more	broadly	at	the	quality	of	the	agency’s	reasoning	process	and	at
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the	 thoroughness	 of	 the	 agency’s	 explanation	 for	 its	 regulatory	 choices.	 The	 Supreme	 Court
underscored	the	modern	shift	in	intensity	when	it	ruled	that	contemporary	arbitrary-or-capricious	review
of	ultimate	administrative	decision-making	is	stiffer	than	the	rationality	review	that	applies	to	substantive
due	process	claims.244

Reviewing	courts	began	to	heighten	their	arbitrary-or-capricious	review	of	agency	decision-making	in
the	 late	 1960s	 and	 early	 1970s.	 This	 period	 witnessed	 an	 explosion	 of	 new	 enabling	 acts	 launching
ambitious	 regulatory	 undertakings	 to	 enhance	 environmental	 quality,	 protect	 consumers,	 and	 generally
promote	the	health	and	safety	of	the	American	public.	In	implementing	this	new	authority,	agencies	began
to	switch	from	formal	adjudication,	the	traditional	regulatory	method	of	choice,	to	the	more	streamlined
process	of	 informal	 rulemaking.	The	combination	of	 increased	 regulatory	power	and	reduced	decision-
making	procedures	alone	might	have	proved	combustible.	But	an	additional	development	made	a	judicial
reaction	 inevitable.	 By	 the	 1960s	 and	 1970s,	 many	 had	 abandoned	 the	 traditional	 assumption	 that
agencies,	 because	 of	 their	 specialization	 and	 expertise,	 could	 best	 fulfill	 their	 statutory	 mission	 with
minimal	judicial	 involvement.	A	new	consensus	held	that	agencies	were	prone	to	“capture”	by	the	very
industries	 that	 Congress	 had	 charged	 them	 to	 regulate,	 and	 thus	 that	 agencies	 were	 unlikely,	 at	 least
without	prodding,	 to	 regulate	 in	 the	public	 interest	 (see	§	1.5(e)).	As	 the	 theory	of	agency	capture	 took
hold,	reviewing	courts	began	to	shoulder	 the	responsibility	of	ensuring,	as	 the	D.C.	Circuit	put	 it	at	 the
time,	that	“important	legislative	purposes,	heralded	in	the	halls	of	Congress,	are	not	lost	or	misdirected	in
the	vast	hallways	of	the	federal	bureaucracy.”245

This	newfound	judicial	commitment	to	heightened	scrutiny	of	administrative	decision-making	had	both



a	procedural	and	a	substantive	dimension.	The	 intensification	of	procedural	 judicial	 review	during	 this
period	 became	 known	 as	 “hybrid	 rulemaking.”	 When	 agencies	 used	 informal	 rulemaking	 to	 create
important	 regulatory	 policy,	 courts	 exercising	 hybrid	 rulemaking	 review	 would	 consider	 adding
procedural	requirements	beyond	those	delineated	in	the	Administrative	Procedure	Act	to	ensure	that	all
affected	 individuals	 and	 groups	 (especially	 public	 interest	 groups)	 could	 adequately	 participate	 in	 the
administrative	proceeding.	The	infusion	of	judicially	imposed	procedural	requirements	into	the	APA
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framework	 often	 created	 something	 of	 a	 “hybrid”	 process	 with	 adjudicatory	 and	 rulemaking	 elements
(see	§	6.1).

The	intensification	of	substantive	judicial	review	became	known	as	“hard	look”	judicial	review.	Over
the	 years,	 “hard	 look”	 has	 taken	 on	 a	 double	 meaning:	 reviewing	 courts	 take	 a	 “hard	 look”	 at
administrative	decision-making	in	order	to	ensure	that	the	agencies	themselves	have	taken	a	“hard	look”
at	regulatory	issues	before	deciding	them.246

Hybrid	rulemaking	procedural	review	and	hard	look	substantive	review	share	a	common	spirit.	Each
seeks	to	ensure	that	agencies	engage	in	“reasoned	decision-making”	before	acting	with	the	force	of	law,
especially	 in	 matters	 of	 great	 public	 importance.247	 Yet	 although	 both	 innovations	 have	 been
controversial,	hard	look	review	has	had	more	staying	power	than	hybrid	rulemaking	review.	In	Vermont
Yankee	Nuclear	Power	Corp.	v.	National	Resources	Defense	Council,	Inc.,248	the	Supreme	Court	put	a
halt	to	the	judicial	creation	of	administrative	procedural	requirements	beyond	those	adopted	by	Congress
or	by	the	agencies	themselves	(see	§	6.2).	The	spirit	of	hybrid	rulemaking	review	survives	today	only	to
the	extent	 that	reviewing	courts	have	derived	specific	procedural	requirements	from	the	general	notice-
and-comment	provisions	of	section	553	of	the	APA	(see	§	6.3).

By	contrast,	the	Supreme	Court	has	endorsed	hard	look	substantive	review.249	The	durability	of	hard
look	review	may	be	traced,	at	least	in	part,	to	its	statutory	pedigree.	Although	the	APA	does	not	explicitly
mandate	 the	 specific	 elements	 of	 hard	 look	 judicial	 review,	 these	 elements,	 like	 the	 surviving	 hybrid
rulemaking	precedent,	can	be	said	to	derive	from	the	general	text	of	the	APA,	in	this	case	the	arbitrary-or-
capricious	 standard	 of	 section	 706(2)(A).	 It	 is	 revealing	 that	 in	 Vermont	 Yankee,	 as	 the	 justices
unanimously	 interred	 judicially	 imposed	 hybrid	 rulemaking,	 they	 unanimously	 endorsed	 the	 essence	 of
hard	look	substantive	review.250
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During	his	tenure	on	the	D.C.	Circuit,	Judge	Harold	Leventhal	was	the	leading	proponent	of	hard	look
judicial	 review	 of	 agency	 decision-making.	 He	 sketched	 his	 conception	 of	 heightened	 arbitrary-or-
capricious	review	in	Greater	Boston	Television	Corp.	v.	FCC.251	Judge	Leventhal	saw	reviewing	courts
as	 exercising	 a	 crucial	 “supervisory”	 role	 over	 administrative	 agencies,	 a	 role	 that	 obligated	 them	 to
“intervene	not	merely	in	case	of	procedural	inadequacies,	or	bypassing	of	the	mandate	in	the	legislative
charter,	but	more	broadly	if	 the	court	becomes	aware,	especially	from	a	combination	of	danger	signals,
that	the	agency	has	not	really	taken	a	‘hard	look’	at	the	salient	problems,	and	has	not	genuinely	engaged	in
reasoned	 decision-making.”	 Judge	 Leventhal	 readily	 acknowledged	 the	 decision-making	 advantages
available	to	agencies	by	virtue	of	their	specialization	and	expertise,	but	he	insisted	that	those	advantages
were	“secured”	rather	than	undermined	by	close,	substantive	judicial	review.	Leventhal	added,	“A	court



does	not	depart	from	its	proper	function	when	it	undertakes	a	study	of	the	record,	hopefully	perceptive,
even	as	to	the	evidence	on	technical	and	specialized	matters,	for	this	enables	the	court	to	penetrate	to	the
underlying	decisions	of	 the	agency,	 to	satisfy	 itself	 that	 the	agency	has	exercised	a	reasoned	discretion,
with	reasons	that	do	not	deviate	from	or	ignore	the	ascertainable	legislative	intent.”	To	Judge	Leventhal,
hard	look	judicial	review	“combines	judicial	supervision	with	a	salutary	principle	of	judicial	restraint.”
Where	an	agency	has	not	“shirked	[its]	fundamental	task”	of	giving	reasoned	consideration	to	the	relevant
regulatory	issues	and	of	providing	a	reasoned	explanation	of	its	decision-making,	Leventhal	would	have
reviewing	 courts	 “exercise[	 ]	 restraint	 and	 affirm[	 ]	 the	 agency’s	 action”	 even	when	 they	would	 have
decided	the	administrative	matter	differently.252

Just	one	year	after	Greater	Boston,	the	Supreme	Court	endorsed	hard	look	judicial	review	in	Citizens
to	Preserve	Overton	Park,	 Inc.	v.	Volpe.253	 In	Overton	Park,	 the	 justices	directed	reviewing	courts	 to
use	 the	 arbitrary-or-capricious	 standard	 of	 section	 706(2)(A)	 to	 engage	 in	 a	 “searching	 and	 careful”
review	of	the	ultimate	agency	decision	in	administrative	proceedings.254	In	order	to	facilitate	this	newly
mandated	judicial	hard	look	at	administrative	decisions,	the	Court	in	Overton	Park	required	that	agencies
provide	reviewing	courts	with	a	contemporaneous	administrative	record	of	their	decision-making	(see	§§
8.2–8.3).	As	one	court	of	appeals	explained	several	years	after	the	Overton	Park
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decision,	 “meaningful”	 judicial	 review	 “requires	 an	 adequate	 record.”255	 At	 the	 same	 time,	 the	Court
in	Overton	Park,	as	had	Judge	Leventhal	in	Greater	Boston,	tempered	its	intensification	of	arbitrary-or-
capricious	review	by	cautioning	reviewing	courts	to	remain	deferential	to	the	decision-making	judgment
of	administrators.	A	reviewing	court,	the	Overton	Park	Court	reminded,	“is	not	empowered	to	substitute
its	judgment	for	that	of	the	agency.”256

In	the	years	since	the	foundational	opinions	in	Greater	Boston	and	Overton	Park,	hard	 look	 judicial
review	 has	 evolved	 into	 a	 flexible	 network	 of	 doctrines	 allowing	 courts	 the	 latitude	 to	 invalidate
administrative	action	whenever	 they	doubt	 that	 an	agency	has	engaged	 in	 reasoned	decision-making.257
The	 flexibility	 of	 hard	 look	 judicial	 review	 permits	 courts	 to	 review	 an	 agency’s	 decision-making
according	to	the	circumstances	of	each	case.	In	general,	reviewing	courts	tend	to	intensify	their	review	of
“high-stakes”	 administrative	 action,	 and	 to	 relax	 their	 scrutiny	 of	more	 routine	 agency	decisions.258	 In
addition,	 judges	may	 review	an	 agency’s	 decision-making	more	 closely	 and	more	 skeptically	when,	 in
Judge	Leventhal’s	language,	“a	combination	of	danger	signals”	in	the	administrative	record	suggests	“that
the	agency	has	not	 really	 taken	a	 ‘hard	 look’	at	 the	 salient	problems,	and	has	not	genuinely	engaged	 in
reasoned	decision-making.”259	And	finally,	it	must	be	said,	the	intensity	(or	lack	of	intensity)	of	hard	look
review	may	vary	with	the	predilections	of	the	reviewing	court.

A	 court’s	 arbitrary-or-capricious	 review	 of	 ultimate	 administrative	 decisions	 in	 the	 contemporary,
hard	 look	 era	 is	 capable	 of	 nabbing	 a	 variety	 of	 decision-making	 errors.260	 These	 defects	 may	 be
organized	into	three	loose,	and	somewhat	overlapping,	categories.	First,	an	agency’s	ultimate	decision	in
an	administrative	proceeding	may	be	substantively	irrational.	Second,	an	agency	may	fail	to	give	adequate
consideration	to	the	regulatory	issues	in	an	administrative	proceeding.	Third,	and	finally,	an
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agency	may	 fail	 to	 provide	 an	 adequate	 explanation	of	 its	 decision-making.	These	 three	 categories	 are



discussed	in	turn.261

A	reviewing	court	will	invalidate	an	agency’s	ultimate	decision	as	irrational	if	it	finds	that	the	decision
is	 “so	 implausible	 that	 it	 could	 not	 be	 ascribed	 to	 a	 difference	 in	 view	 or	 the	 product	 of	 agency
expertise.”262	An	administrative	decision	might	be	“implausible”	if,	in	the	language	of	Overton	Park,	 it
reflects	“a	clear	error	of	judgment.”263	Another	sign	of	implausibility	fatal	to	an	administrative	decision
is	 the	 absence	 of	 a	 “rational	 connection	 between	 the	 facts	 found	 and	 the	 choice	made.”264	 Similarly,
reviewing	courts	will	invalidate	as	irrational	an	administrative	sanction	that	is	“greatly	out	of	proportion
to	 the	magnitude	of	 the	violation.”265	Yet	 as	was	 the	 case	 traditionally,	 it	 is	 unusual	 for	 contemporary
reviewing	courts	to	find	ultimate	administrative	decisions	to	be	substantively	irrational.

It	 is	 more	 common	 for	 a	 court	 exercising	 arbitrary-or-capricious	 review	 today	 to	 invalidate	 an
administrative	decision	because	of	 the	agency’s	failure	 to	give	adequate	consideration	 to	 the	regulatory
issues	in	an	administrative	proceeding.266	An	agency	may	fail	to	live	up	to	this	decision-making	duty	in	a
variety	 of	 ways.	 It	 may,	 for	 example,	 rely	 on	 factors	 that	 Congress	 had	 not	 intended	 that	 the	 agency
consider.267	Or	an	agency	may	fail	to	give	reasoned	consideration	to	the	factors	relevant	to	its	decision	or
to	an	“an	important	aspect	of	the	[regulatory]	problem.”268	Similarly,	reviewing	courts	will	invalidate	an
administrative	 decision	 where	 the	 agency	 has	 failed	 to	 give	 reasoned	 consideration	 to	 “obvious”
alternative	solutions	to	a	regulatory	problem	at	issue.269
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The	 third,	 and	 most	 common,	 decision-making	 defect	 leading	 to	 invalidation	 of	 agency	 action	 as
arbitrary	or	capricious	 is	 an	agency’s	 failure	 to	adequately	explain	 its	decision-making.	Agencies	must
provide	 a	 reasoned	 explanation	 of	 the	 important	 aspects	 of	 their	 decisions.270	 They	 also	 must	 give	 a
reasoned	explanation	of	the	various	choices	they	made	in	reaching	their	decision.271	As	Judge	Leventhal
noted	in	Greater	Boston,	the	agency’s	obligation	to	provide	a	reasoned	explanation	of	its	decision-making
assumes	 a	 special	 urgency	when	warning	 signs	 of	 arbitrariness	 appear	 in	 the	 record.	 This	 occurs,	 for
example,	where	an	agency	 rejects	obvious	alternative	 solutions	 to	a	 regulatory	problem	at	 issue;272	 an
agency	decision	appears	to	conflict	with	evidence	in	the	administrative	record;273	and	an	agency	decision
is	inconsistent	with	the	agency’s	prior	decisions	or	with	its	past	practice.274

The	Supreme	Court	embraced	the	post-Overton	Park	evolution	of	hard	look	doctrine	in	Motor	Vehicle
Manufacturers	Association	v.	State	Farm	Mutual	Automobile	Insurance	Co.275	State	Farm	provides	an
exemplar	of	hard	look	judicial	review	in	operation.	The	Department	of	Transportation	had	issued	a	rule
requiring	manufacturers	to	install	seatbelts	in	automobiles.	Seatbelts	are
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effective	in	saving	lives	and	in	minimizing	injury,	but	 the	rule	 itself	had	proven	ineffective	because	too
few	passengers	 fastened	 their	belts.	The	Department	eventually	amended	 the	seatbelt	 rule,	phasing	 in	a
requirement	 that	auto	manufacturers	 install	passive	 restraints—passenger-protection	systems	 that	do	not
require	the	passenger	to	engage	them.	Manufacturers	could	satisfy	the	passive	restraint	rule	by	installing
either	 air	 bags	 or	 automatic	 seatbelts.	 The	 State	 Farm	 litigation	 arose	 from	 the	 Transportation
Department’s	rescission	of	the	passive	restraint	rule	shortly	before	its	requirements	were	to	begin	phasing
in.276



The	 Department	 based	 its	 rescission	 on	 a	 reassessment	 of	 the	 cost-benefit	 analysis	 underlying	 the
passive	 restraint	 rule.	 The	 Department	 had	 issued	 that	 rule	 because	 officials	 had	 concluded	 that	 the
impressive	 safety	 benefits	 promised	 by	 passive	 systems	 outweighed	 the	 costs	 of	 compliance.277	 In
rescinding	 the	 rule,	 the	 Department	 did	 not	 question	 that	 original	 assessment.	 It	 based	 the	 rescission
instead	 on	 the	 apparent	 decision	 of	 most	 auto	 manufacturers	 to	 comply	 with	 the	 rule	 by	 installing
automatic	 seatbelts	 that	 were	 detachable.	 The	 detachability	 feature,	 the	 Department	 concluded,
undermined	its	earlier	projection	of	safety	benefits	accruing	from	the	passive	restraint	rule	because	it	was
impossible	 to	 predict	 how	 many	 car	 owners	 would	 detach	 their	 automatic	 belts.	 The	 Transportation
Department	 rescinded	 the	 rule	 because	 officials	 believed	 it	 unreasonable	 to	 impose	 substantial
compliance	costs	on	manufacturers	(and	ultimately	on	consumers)	without	greater	likelihood	of	producing
significant	safety	benefits.278

Because	 the	 Administrative	 Procedure	 Act	 regards	 an	 agency’s	 “repealing”	 of	 a	 rule	 as	 an	 act	 of
rulemaking	 (APA	 §	 551(5)),	 the	 Court	 in	 State	 Farm	 used	 the	 same	 scope	 of	 review	 it	 would	 have
applied	 to	 an	 agency’s	 decision	 to	 issue	 a	 rule.	 Thus,	 the	 question	 before	 the	 Court	 was	 whether	 the
Department’s	 rescission	 of	 the	 passive	 restraint	 rule	 had	 been	 arbitrary	 or	 capricious	 (APA	 §	 706(2)
(A)).279	The	Transportation	Department’s	rescission	of	the	passive	restraint	rule	could	not	hold	up	under
the	Court’s	withering	hard	look	review.
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All	of	the	justices	in	State	Farm	agreed	that	the	Department	had	made	a	fatal	decision-making	error	by
failing	 to	 consider	 an	 obvious	 alternative	 solution	 to	 the	 problem	 posed	 by	 the	 decision	 of	 auto
manufacturers	 to	 opt	 for	 detachable	 belts.	 The	 Department	 simply	 could	 have	 amended	 the	 passive
restraint	 rule	 to	 eliminate	 that	 option.	 By	 requiring	manufacturers	 to	 install	 airbags	 or	 non-detachable
automatic	 seatbelts,	 the	Court	 held,	 the	Department	would	 have	 revived	 the	 prospect	 of	 delivering	 the
safety	benefits	 it	 had	projected	when	 issuing	 the	passive	 restraint	 rule,	 and	 thus	 the	Department	would
have	better	served	the	purposes	underlying	its	enabling	act.280

A	bare	five-justice	majority	of	the	Court	also	held	in	State	Farm	 that	 the	Transportation	Department
had	 not	 adequately	 supported	 its	 assumption	 that	 the	 installation	 of	 detachable	 automatic	 seatbelts	 in
automobiles	 would	 fail	 to	 produce	 significant	 safety	 benefits.	 The	 administrative	 record	 lacked	 any
“direct	 evidence”	 supporting	 the	 Department’s	 assumption	 that	 usage	 would	 not	 substantially	 increase
upon	the	installation	of	automatic	belts	that	owners	could	detach.	Indeed,	the	scant	evidence	in	the	record
concerning	whether	car	owners	could	be	expected	to	remove	detachable	automatic	seatbelts	contradicted
the	Department’s	assumption.281

Then-Justice	William	H.	Rehnquist,	writing	 for	 the	 four	 partially	 dissenting	 justices	 in	State	 Farm,
traced	the	Transportation	Department’s	“changed	view”	of	the	passive	restraint	rule	“to	the	election	of	a
new	President	of	 a	different	political	party.”282	 (The	passive	 restraint	 rule	 had	been	 issued	during	 the
Carter	Administration	and	had	been	rescinded	during	the	Reagan	Administration.)	But	 true	to	hard	look
judicial	 review,	 the	State	Farm	majority	did	not	accept	political	 ideology,	 standing	alone,	as	adequate
justification	 for	administrative	 rulemaking.	The	 rulemaking	and	 judicial	 review	provisions	of	 the	APA,
the	Court	in	State	Farm	explained,	created	a	“presumption”	against	rule	changes	“that	are	not	justified	by
the	rulemaking	record.”283
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As	State	Farm	 illustrates,	hard	 look	 judicial	 review	of	administrative	decision-making	 is	powerful.
When	she	was	a	judge	on	the	D.C.	Circuit,	Patricia	Wald	wrote	that	the	failure	by	an	agency	“to	engage	in
reasoned	 decisionmaking	 is	 the	most	 frequent	 cause	 for	 overturning	 agency	 action”	 in	 her	 court.284	 It
should	not	be	surprising,	then,	that	hard	look	review	is	controversial.	Supporters	believe	that	hard	look
review	serves	the	key	function	of	keeping	agencies	true	to	their	statutory	mission.285	Hard	 look	review
discourages	 agency	 action	 that	 caters	 to	 special	 interest	 groups,	 supporters	 claim,	 because	 it	 forces
agencies	 to	 expose	 their	 reasoning	process	 to	 close	 judicial	 inspection.286	 Supporters	 also	 credit	 hard
look	 judicial	 review	 with	 improving	 administrative	 decision-making.	 “It	 is	 a	 great	 tonic,”	 one
commentator	 (and	 former	 EPA	 official)	 observed,	 when	 agency	 decision-makers	 know	 that	 reviewing
courts	“will	inquire	into	the	minute	details	of	methodology,	data	sufficiency	and	test	procedure	and	will
send	 the	 regulations	 back	 if	 these	 are	 lacking.”	Only	 “well-documented	 and	well-reasoned”	 decisions
survive	hard	look	judicial	review.287

Critics	of	hard	look	judicial	review	have	questioned	from	the	beginning	whether	judges	are	competent
to	 superintend	 the	 substantive	 policy	 choices	 of	 administrative	 agencies.	No	 one	 has	 put	 this	 criticism
more	pointedly	than	Chief	Judge	David	Bazelon	of	the	D.C.	Circuit,	who	wrote,	“substantive	review	of
mathematical	 and	 scientific	 evidence	 by	 technically	 illiterate	 judges	 is	 dangerously	 unreliable.”	 Judge
Bazelon	 also	 worried,	 as	 have	 other	 critics,	 over	 the	 legitimacy	 of	 judges	 involving	 themselves	 too
deeply	in	the	substance	of	administrative	decision-making.	Hard	look	review,	Bazelon	argued,	carries	an
unacceptable	risk	that	judges
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will	 introduce	 their	 political	 and	 policy	 preferences	 into	 their	 evaluation	 of	 administrative	 decision-
making.288

Critics	 more	 recently	 have	 added	 the	 charge	 that	 the	 rigors	 of	 hard	 look	 judicial	 review,	 and	 the
unpredictability	of	outcome	it	engenders,	have	contributed	to	an	“ossification”	of	the	regulatory	process
that	has	prevented	agencies	from	accomplishing	their	statutory	mission.289	Put	simply,	these	critics	claim
that	hard	look	judicial	review	has	made	it	unacceptably	burdensome,	expensive,	and	time	consuming	for
agencies	to	issue	rules.290	The	ossification	charge	resembles	a	common	criticism	leveled	against	hybrid
rulemaking	 review	 (see	 §	 6.3(d)).	 In	 both	 instances,	 critics	 claim	 that	 the	 intensification	 of	 judicial
review	has	judicialized	the	regulatory	process,291	and	by	doing	so,	has	robbed	informal	rulemaking	of	the
flexibility	and	efficiency	that	have	made	it	an	attractive	policymaking	instrument.292	Indeed,	critics	claim
that	the	prospect	of	hard	look	review	has	deterred	agencies	from	using	notice-and-comment	rulemaking,
forcing	administrators	either	to	make	policy	by	issuing	non-binding	guidance	documents	(see	§	6.5(b)),293

to	exploit	the	good	cause	exemption	and	issue	binding	rules	without	notice	and	comment	(see	§	6.5(d)),294

or	to	leave	in	place	outdated	rules	that	they	would	prefer	to	change.295

Amid	the	controversy,	reviewing	courts	continue	to	exercise	hard	look	judicial	review	of	the	ultimate
decisions	of	administrative	agencies.
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§	8.9					Judicial	Power	to	Compel	Agency	Action
Section	706(1)	of	 the	Administrative	Procedure	Act	 authorizes	 reviewing	courts	 to	 “compel	 agency



action	unlawfully	withheld	or	unreasonably	delayed.”	The	Attorney	General’s	Manual	described	section
706(1)	 as	 “apparently	 intended	 to	 codify”	 the	 traditional	 authority	 of	 federal	 courts	 to	 issue	 writs	 of
mandamus	compelling	administrative	officers	to	perform	the	ministerial	and	non-discretionary	duties	that
the	 law	 requires	 of	 them.296	 The	 Attorney	 General’s	 reading	 of	 section	 706(1)	 accounted	 for	 the
provision’s	language	enabling	reviewing	courts	to	compel	agency	action	that	is	“unlawfully	withheld,”	but
it	 seemed	 to	 ignore	 section	 706(1)’s	 application	 to	 agency	 action	 that	 is	 “unreasonably	 delayed.”
Congress	may	have	intended,	at	least	in	part,	that	this	language	provide	a	means	of	enforcing	the	general
obligation	 that	 section	 555(b)	 of	 the	 APA	 places	 on	 agencies	 to	 “conclude	 a	 matter	 presented	 to	 it”
“within	a	reasonable	time.”297

Reviewing	 courts	 traditionally	 have	 been	 reluctant	 to	 tap	 the	 authority	 that	 section	 706(1)	 provides
them	 to	compel	agency	action.	The	Supreme	Court	 cemented	 this	 tradition	 in	Norton	v.	Southern	Utah
Wilderness	Alliance	(“SUWA”),298	where	the	justices	gave	section	706(1)	a	limited	reading.	The	Court
held	that	“a	claim	under	§	706(1)	can	proceed	only	where	a	plaintiff	asserts	that	an	agency	[1]	failed	to
take	a	discrete	agency	action	[2]	that	it	is	required	to	take.”299

The	 first	 limitation	 established	 by	 the	 Court	 in	 SUWA	 restricted	 the	 reach	 of	 section	 706(1)	 to	 an
agency’s	failure	to	take	one	of	the	“discrete”	actions	listed	in	the	APA’s	definition	of	“agency	action.”300
These	 actions	 include	 issuing	 (or	 denying)	 “an	 agency	 rule,	 order,	 license,	 sanction,	 relief,	 or	 the
equivalent	…	thereof”	(§	551(13)).301	This	limitation	blocks	challenges,	like	those	presented	in	SUWA,
which	claim	broadly	that	an	agency	has	failed	to	shoulder	its	statutory	responsibilities.302

The	second	limitation	that	the	Court	in	SUWA	placed	on	the	reach	of	section	706(1)	permits	courts	to
compel	only	agency	action
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that	 is	 “legally	 required.”	 The	 justices	 thus	 followed	 the	 Attorney	 General’s	 Manual	 in	 denying
independent	significance	to	the	“unreasonably	delayed”	language	of	section	706(1).	Explained	the	Court,
“[A]	delay	cannot	be	unreasonable	with	respect	to	action	that	is	not	required.”303

The	 Court	 in	 SUWA	 believed	 that	 its	 narrow	 reading	 of	 section	 706(1)	 was	 necessary	 “to	 protect
agencies	from	undue	judicial	interference	with	their	lawful	discretion,	and	to	avoid	judicial	entanglement
in	 abstract	 policy	 disagreements	 which	 courts	 lack	 both	 expertise	 and	 information	 to	 resolve.”
Empowering	courts	“to	enter	general	orders	compelling	compliance	with	broad	statutory	mandates,”	the
justices	 feared,	 would	make	 it	 “the	 task	 of	 the	 supervising	 court,	 rather	 than	 the	 agency,	 to	 work	 out
compliance	with	 the	 broad	 statutory	mandate,	 injecting	 the	 judge	 into	 day-to-day	 agency	management.”
Added	 the	Court,	 “The	prospect	of	pervasive	oversight	by	 federal	 courts	over	 the	manner	 and	pace	of
agency	compliance	with	such	congressional	directives	is	not	contemplated	by	the	APA.”304
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the	Questionable	Value	of	Amending	the	APA,	56	ADMIN.	L.	REV.	979,	990–92	(2004).	For	the	Court’s
approach	to	reviewing	agency	decisions	not	to	initiate	enforcement	proceedings	and	to	deny	rulemaking
petitions,	see	§	7.2(b).
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