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Editorial

This is the first volume of the Reports of judgments, advisory opinions
and other decisions of the African Court on Human and Peoples’
Rights. This volume covers decisions from 2009, the year the Court
delivered its first judgment, up to 2016. However, the years of coverage
as indicated on the cover is 2006-2016, in recognition of the fact that
2006 was the year the Court was established with the election of the
first judges and the holding of its First Ordinary Session.

The volume includes all the Judgments, including Separate and
Dissenting Opinions, Advisory Opinions, Rulings, Decisions,
Procedural Orders and Orders for Provisional Measures adopted by the
Court during the period under review. Even though, as in current
practice of the Court, decisions on lack of jurisdiction due to the
Respondent not having filed an Article 34(6) Declaration would be
administratively handled by the Registry without a judicial decision, all
such early decisions are included in the present Report. The rationale
is to provide the readers, especially researchers, with a comprehensive
practice of the Court over its first decade of adjudication.

Each case has a headnote setting out a brief summary of the case
followed by keywords indicating the paragraphs of the case in which the
Court discusses the issue. A subject index at the start of the report
indicates which cases discuss a particular issue. This index is divided
into sections on general principles and procedure, and substantive
issues.



User Guide

This first volume of the African Court Law Report includes 67 decisions
of the African Court on Human and Peoples’ Rights. Decisions in
respect of the same case are sorted chronologically and grouped
together, for example, procedural decisions, orders for provisional
measures, merits judgments and reparations judgments. A table of
cases setting out the sequence of the decisions in the Report is
followed by an alphabetical table of cases. The report also includes a
subject index, divided into sections on procedure and substantive
rights. This is followed by lists of instruments cited and cases cited.
These lists show which of the decisions include reference, in the main
judgment, to specific articles in international instruments and case law
from international courts and quasi-judicial bodies.

Each case includes a chapeau with a brief summary of the case
together with keywords and paragraph numbers where the issue is
discussed by the Court or in a separate opinion.

The year before AfCLR in the case citation denotes the year of the
decision, the number before AfCLR the volume number (1), while the
number after AfCLR indicates the page number in this Report.
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Michelot Yogogombaye v Senegal (jurisdiction) (2009) 1
AfCLR 1

Michelot Yogogombaye v The Republic of Senegal

Judgment, 15 December 2009. Done in English and French, the French
text being authoritative.

Judges: MUTSINZI, AKUFFO, MAFOSO-GUNI, NGOEPE, FANNOUSH,
GUINDO, NIYUNGEKO, OUGUERGOUZ and MULENGA

Recused under Article 22: GUISSE

The Applicant brought the case seeking to stop the Respondent State
from prosecuting Mr Hissein Habre, the former head of state of Chad,
who was at the material time in Senegal. The Court held that it lacked
jurisdiction since the Respondent State had not made the Declaration
allowing for direct access by individuals and NGOs.

Jurisdiction (Article 34(6) declaration, 31, 34, 39, 40)
Separate opinion: OUGUERGOUZ
Jurisdiction (Article 34(6) declaration, 10, 26; Application to be rejected

by Registrar, 12, 40; consent necessary for jurisdiction in international law
21,22, 31)

1. By an Application dated 11 August 2008, Mr Michelot Yogogombaye
(hereinafter referred to as “the Applicant”), a Chadian national, born in
1959 and currently residing in Bienne, Switzerland, brought before the
Court a case against the Republic of Senegal (hereinafter referred to as
“Senegal”), “with a view to obtaining suspension of the ongoing
proceedings instituted by the Republic and State of Senegal, with the
objective to charge, try and sentence Mr Hissein Habré, former Head of
State of Chad, presently asylumed in Dakar, Senegal”.

2. In accordance with Article 22 of the Protocol to the African Charter
on Human and Peoples’ Rights on the Establishment of an African
Court on Human and Peoples’ Rights (hereinafter referred to as “the
Protocol”), and Rule 8(2) of the Interim Rules of Court (hereinafter
referred to as “the Rules”), Judge El Hadj Guissé, Member of the Court,
and a national of Senegal, recused himself.

3. The Applicant sent his Application to the Chairperson of the African
Union Commission by electronic mail dated 19 August 2008. This
Application was received in the Court Registry on 29 December 2008,
with a covering correspondence from the Legal Counsel of the African
Union Commission dated 21 November 2008.

4. The Registry acknowledged receipt of the Application, and notified
the Applicant by letter dated 2 January 2009, that all communications
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meant for the Court must be addressed directly to it, at its Seat in
Arusha, Tanzania.

5. In accordance with Rule 34(6) of the Rules, the Registry served a
copy of the Application on Senegal by registered post on 5 January
2009; also in accordance with Rule 35(4)(a) of the Rules, the Registry
invited Senegal to communicate to it, within 30 days, the names and
addresses of its representatives.

6. Pursuant to Rule 35(3) of the Rules, the Registry also informed the
Chairperson of the African Union Commission about the Application by
letter of that same date.

7. The Applicant informed the Registry, by letter dated 30 January 2009
received at the Registry on 5 February 2009, that he would represent
himself in the matter that he had brought before the Court.

8. Senegal acknowledged receipt of the Application and transmitted to
the Court, the names of its representatives mandated to represent it
before the Court, by letter of 10 February 2009 received by the Registry
on the same day, by fax.

9. By another faxed letter dated 17 February 2009, received in the
Registry on the same day, Senegal requested the Court to extend the
time limit “to enable it to better prepare a reply to the Application”.

10. By an order dated 6 March 2009, the Court granted the request of
Senegal and extended, up to 14 April 2009, the period within which to
submit its reply to the Application.

11. A copy of the order was served on the Applicant, and on Senegal,
by facsimile transmission dated 7 March 2009.

12. Senegal submitted its statement of defence within the time limit
indicated in the aforesaid order, in which it raised preliminary objections
regarding the jurisdiction of the Court and admissibility of the
Application, and also addressed substantive issues.

13. The Registry served on the Applicant, under covering letter of 14th
April 2009, a copy of the statement of defence by Senegal.

14. The Applicant having failed to respond to the said statement, the
Registry by another letter dated 19 June 2009, notified the Applicant
that if he failed to respond within 30 days, the Court would assume that
he did not want to present any submission in reply to the statement of
defence, in accordance with Rule 52(5) of the Rules.

15. On 29 July 2009, the Applicant acknowledged receipt of the
statement of defence and submitted that: “the afore-mentioned reply
did not introduce any new element likely to significantly modify the
views | expressed in my initial Application. | therefore maintain the said
views in their entirety, and resubmit myself to the authority of the Court.”

16. In view of the facts, the Court did not deem it necessary to hold a
public hearing and, consequently, decided to close the case for
deliberation.

17. In his Application, the Applicant averred, among other things, that
“the Republic and State of Senegal and the Republic and State of
Chad, members of the African Union, are parties to the Protocol
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[establishing the African Court on Human and Peoples’ Rights] and
have, respectively, made the declaration prescribed in Article 34(6)
accepting the competence of the Court to receive Applications
submitted by individuals”.

18. With regard to the facts, the Applicant submitted that Hissein Habré,
former President of Chad, is a political refugee in Senegal since
December 1990, and that in 2000, he was suspected of complicity in
crimes against humanity, war crimes and acts of torture in the exercise
of his duties as Head of State, an allegation based on the complaints
by the presumed victims of Chadian origin.

19. The Applicant further averred that, by decision of July 2006, the
African Union had mandated Senegal to “consider all aspects and
implications of the Hissein Habré case and take all appropriate steps to
find a solution; or that failing, come up with an African option to the
problem posed by the criminal prosecution of the former Head of State
of Chad, Mr Hissein Habré ...”

20. He also submitted that, on 23 July 2008, the two chambers of the
Parliament of Senegal adopted a law amending the Constitution and
“authorizing retroactive Application of its criminal laws, with a view to
trying exclusively and solely Mr Hissein Habré”.

21. He alleged that by so doing, Senegal violated the “sacrosanct
principle of non-retroactivity of criminal law, a principle enshrined not
only in the Senegalese Constitution but also in Article 7(2) of the African
Charter on Human and Peoples’ Rights” to which Senegal is a party.

22. According to the Applicant, the action of Senegal also portrayed that
country’s intention “to use in abusive manner, for political and pecuniary
ends, the mandate conferred on it by the African Union in July 2006”.
Further, according to the Applicant, in opting for a judicial solution
rather than an African solution inspired by African tradition, such as the
use of the “Ubuntu” institution (reconciliation through dialogue, truth
and reparations), Senegal sought to use its services as legal agent of
the African Union for financial gain.

23. In conclusion, the Applicant prayed the Court to:

“1) Rule that the Application is admissible;

2) Declare that the Application has the effect of suspending the ongoing
execution of the July 2006 African Union’s mandate to the Republic
and State of Senegal, until such time that an African solution is found
to the case of the former Chadian Head of State, Hissein Habré,
currently a statutory political refugee in Dakar in the Republic and State
of Senegal;

3) Rule that the Republic and State of Senegal has violated several
clauses of the Preamble and the Articles of the African Charter on
Human and Peoples’ Rights;

4) Rule that the Republic and State of Senegal has violated the African
Charter on Human and Peoples’ Rights and, in particular, the 10
September 1969 OAU[AU] Convention Governing the Specific
Aspects of Refugee Problems in Africa, which came into force on 26
June 1974;

5) Rule that the case is politically motivated and that the Republic and
State of Senegal violated the principle of universal jurisdiction in the
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ongoing proceedings instituted with a view to indicting and trying Mr
Hissein Habré;

6) Rule that, in the said procedure instituted with a view to indicting and
trying Mr Hissein Habré, there is political motivation, pecuniary
motivation and the abuse of the said principle of universal jurisdiction,
Application of which will become, de facto, lucrative for the
Respondent (estimated to cost 40 billion CFA Francs). This cannot but
create precedents in other African countries in which former Heads of
State would possibly take refuge;

7) Rule that the charges brought against Mr Hissein Habré have been
abused and abusively used by the Republic and State of Senegal, the
French Republic and State and the humanitarian organization, Human
Rights Watch (HRW), particularly in view of the media publicity given
to, and the media hype into which they turned, the said allegations;

8) Rule that the said abuse of the principle of universal jurisdiction has
destabilizing effect for Africa, that it could impact negatively on the
political, economic, social and cultural development of not only the
State of Chad but also all other African States, and on the capacity of
these States to maintain normal international relations;

9) Suspend the July 2006 African Union mandate to Senegal and hence
the current proceedings instituted by the Republic and State of
Senegal with a view to indicting and eventually trying Mr Hissein
Habre;

10) Order the Republic and State of Chad and the Republic and State of
Senegal to establish a national “Truth, Justice, Reparations and
Reconciliation” Commission for Chad, on the South African model
derived from the philosophical concept of “Ubuntu” for all the crimes
committed in Chad between 1962 and 2008; and in so doing, resolve
in an African manner the problematic case of the former Chadian Head
of State, Hissein Habré;

11) Recommend that other Member States of the African Union assist
Chad and Senegal in establishing and putting into operation the said
“Truth, Justice, Reparations and Reconciliation” Commission;

12) With regard to costs and expenses, grant the Applicant the benefit of
free proceedings.”

24. In its statement of defence, Senegal for its part submitted, inter alia,
that for the Court to be able to deal with Applications brought by
individuals, “the Respondent State must first have recognized the
jurisdiction of the Court to receive such Applications in accordance with
Article 34(6) of the Protocol establishing the Court”.

25. In this regard, Senegal “strongly asserted that it did not make any
such declaration accepting the jurisdiction of the African Court on
Human and Peoples’ Rights to deal with Applications brought by
individuals”.

26. Alternatively, Senegal averred that the Applicant “was wrong to
meddle in a matter that is the exclusive concern of Senegal, Hissein
Habré and the victims” as per the obligations arising from the
Convention against Torture; and that it does not see any “justification
for legitimate interest on the part of the Applicant to bring the case
against the Republic of Senegal”.

27. In addition, Senegal denied the allegations made by the Applicant
in regard to the “purported violation [by it] of the principle of non-
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retroactivity of criminal law”, and the “purported violation of African
Union mandate” of July 2006.

28. In conclusion, Senegal prayed the Court to:

“On matters of procedure:

Rule that Senegal has not made a declaration accepting the jurisdiction of
the Court to hear Applications submitted by individuals;

Rule that the Applicant has no interest to institute the Application;
Therefore, declare that the Application is inadmissible.
On the merits:

Declare and decide that the evidence adduced by Mr Michelot
Yogogombaye is baseless and incompetent;

Therefore, strike out the pleas submitted by the Applicant as baseless;

Rule that Mr Michelot Yogogombaye should bear the costincurred by the
State of Senegal in regard to the Application.”

29. In accordance with Rules 39(1) and 52(7) of the Rules, the Court
has to at this stage, first consider the preliminary objections raised by
Senegal, starting with the objection to the Court’s jurisdiction.

30. Article 3(2) of the Protocol and Rule 26(2) of the Rules provide that
“in the event of a dispute as to whether the Court has jurisdiction, the
Court shall decide”.

31. To resolve this issue, it should be noted that, for the Court to hear
a case brought directly by an individual against a State Party, there
must be compliance with, inter alia, Article 5(3) and Article 34(6) of the
Protocol.

32. Article 5(3) provides that: “The Court may entitle relevant Non-
Governmental Organizations (NGOs) with observer status before the
Commission and individuals to institute cases directly before it, in
accordance with Article 34(6) of this Protocol.”

33.For its part, Article 34(6) of the Protocol provides that: “At the time
of ratification of this Protocol or any time thereafter, the State shall
make a declaration accepting the competence of the Court to receive
cases under Article 5(3) of this Protocol. The Court shall not receive any
petition under Article 5(3) involving a State Party which has not made
such a declaration.”

34. The effect of the foregoing two provisions, read together, is that
direct access to the Court by an individual is subject to the deposit by
the Respondent State of a special declaration authorizing such a case
to be brought before the Court.

35. As mentioned earlier, the Applicant in his submission averred that
“the Republic and State of Senegal and the Republic and State of
Chad, both members of the African Union, are Parties to the Protocol
and have, respectively, made the declaration as per Article 34(6) of the
Protocol accepting the competence of the Court to receive cases from
individuals”. For its part, Senegal in its statement of defence “strongly
asserted that it did not make any such declaration accepting the
jurisdiction of the African Court on Human and Peoples’ Rights to hear
Applications brought by individuals”.
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36. In order to resolve this issue, the Court requested the Chairperson
of the African Union Commission, depository of the Protocol, to forward
to it a copy of the list of the States Parties to the Protocol that have
made the declaration prescribed by the said Article 34(6). Under
covering letter dated 29 June 2009, the Legal Counsel of the African
Union Commission transmitted the list in question, and the Court found
that Senegal was not on the list of the countries that have made the said
declaration.

37. Consequently, the Court concludes that Senegal has not accepted
the jurisdiction of the Court to hear cases instituted directly against the
country by individuals or non-governmental organizations. In the
circumstances, the Court holds that, pursuant to Article 34(6) of the
Protocol, it does not have jurisdiction to hear the Application.

38. The Court notes, in this respect, that although presented by
Senegal in its written statement of defence as an objection on the
ground of “inadmissibility”, its first preliminary objection pertains, in
reality, to lack of jurisdiction by the Court.

39. The Court further notes that the second sentence of Article 34(6) of
the Protocol provides that “it shall not receive any petition under Article
5(3) involving a State Party which has not made such a declaration”
(emphasis added). The word “receive” should not however be
understood in its literal meaning as referring to “physically receiving”
nor in its technical sense as referring to “admissibility”. It should instead
be interpreted in light of the letter and spirit of Rule 34(6) in its entirety
and, in particular, in relation to the expression “declaration accepting
the competence of the Court to receive Applications [emanating from
individuals or NGOs]” contained in the first sentence of this provision. It
is evident from this reading that the objective of the aforementioned
Rule 34(6) is to prescribe the conditions under which the Court could
hear such cases; that is to say, the requirement that a declaration
should be deposited by the concerned State Party, and to set forth the
consequences of the absence of such a deposit by the State
concerned.

40. Since the Court has concluded that it does not have jurisdiction to
hear the case, it does not deem it necessary to examine the question
of admissibility.

41. Each of the parties having made submissions regarding costs, the
Court will now pronounce on this issue.

42. In his pleadings, the Applicant prayed the Court, “with respect to the
costs and expenses of the case”, to grant him “the benefit of free
proceedings”.

43. In its statement of defence, Senegal, on the other hand, prayed the

Court to “order Mr Michelot Yogogombaye to bear the cost incurred by
the State of Senegal in this case”.

44. The Court notes that Rule 30 of the Rules states that “Unless
otherwise decided by the Court, each party shall bear its own costs”.

45. Taking into account all the circumstances of this case, the Court is
of the view that there is no reason for it to depart from the provisions of
Rule 30 of its Rules.
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46. In view of the foregoing,
THE COURT, unanimously:

1) Holds that, in terms of Article 34(6) of the Protocol, it has no
jurisdiction to hear the case instituted by Mr Yogogombaye against
Senegal;

2) Orders that each party shall bear its own costs.

*k%k

Separate Opinion: OUGUERGOUZ

1. | am in agreement with the views of my colleagues in regard to the
conclusions reached by the Court on the question of its jurisdiction and
on that of the costs and expenses of the case, and consequently | have
voted in favour of the said conclusions. However, | believe that these
two issues deserved to be developed in a more comprehensive
manner.

2. The Applicant indeed has the right to know why it has taken nearly
one year between the date of receipt of his Application at the Registry
and the date on which the Court took its decision thereon. Senegal, on
the other hand, has the right to know why the Court chose to make a
solemn ruling on the Application by means of a Judgment, rather than
reject it de plano with a simple letter issued by the Registry. The two
Parties also have the right to know the reasons for which their prayers
in respect of the costs and expenses, respectively, of the case, have
been rejected; the Applicant should also know why his prayer in this
regard was addressed on the basis of Rule 30 of the Interim Rules of
the Court (hereinafter referred to as the “Rules”) on Legal Costs,
whereas the Court could have equally, if not exclusively, treated this
prayer on the basis of Rule 31 on Legal Assistance.

3. However, only the question of the jurisdiction of the Court seems to
me to be sufficiently vital, to lead me to append to the Judgment, an
expose of my separate opinion in regard to the manner in which this
question should have been treated by the Court.

4. In the present case, the question of the jurisdiction of the Court is
relatively simple. It is that of the Court’'s “personal jurisdiction” or
“jurisdiction ratione personae” in respect of Applications brought by
individuals. This is governed by Article 5(3) of the Protocol to the
African Charter on Human and Peoples’ Rights on the Establishment of
an African Court on Human and Peoples’ Rights (hereinafter referred to
as “Protocol”) and Article 34(6) of the said Protocol which set forth the
modalities by which a State shall accept the said jurisdiction.

5. However, paragraph 31 of the Judgment states, not without
ambiguity, that for the

Court to hear a case brought directly by an individual against a State
Party, there must be compliance with, inter alia, Article 5(3) and Article
34(6) of the Protocol.
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6. If the only issue referred to here is that of the jurisdiction of the Court,
then the expression ‘inter alia” introduces confusion because it lends
itself to the understanding that the said jurisdiction is predicated on one
or several other conditions that have not been spelt out. However, in my
view, there are no other conditions to the jurisdiction of the Court in the
case than that which has been specified in Article 34(6) of the Protocol,
reference to which was made in Article 5(3).

7. Nevertheless, if the expression ‘inter alia” also refers to the
conditions for admissibility of the Application, there would no longer be
any logical linkage between paragraph 31 and paragraph 29 of the
Judgment in which the Court indicated that it would start by considering
the question of its jurisdiction. It would be particularly difficult to
understand the meaning of paragraph 39 in which the Court gives its
interpretation of the word “receive” as used in Article 34(6) of the
Protocol. In paragraph 39, the Court indeed points out that the word
“receive” as applied to the Application should not be understood in its
literal meaning as referring to “physically receiving” nor in its technical
sense as referring to “admissibility”; rather it refers to the “jurisdiction”
of the Court to “examine” the Application; that is to say, its jurisdiction
to hear the case, as it states very clearly in paragraph 37 in fine of the
Judgment.

8. Read in light of paragraph 39 of the Judgment, paragraph 31 should
therefore be interpreted as referring exclusively to the question of the
Court’s jurisdiction. Since the meaning of the expression ‘inter alia” is
unclear, the Court had better do away with it.

9. Even if the expression is removed therefrom, paragraph 31 of the
Judgment, and also paragraph 34 thereof, pose the question of the
Court’s jurisdiction in terms that do not faithfully reflect the Court’s
liberal approach to the treatment of the Application.

10. In the foregoing two paragraphs of the Judgment, the question of
the Court’s jurisdiction is indeed posed by the exclusive reference to
Article 5(3) and Article 34(6) of the Protocol. However, Article 5
essentially deals with the question of “Access to the Court” as the title
clearly indicates. Thus, the question of the personal jurisdiction of the
Court in this case cannot but receive the response set forth in
paragraph 37 of the Judgment, Le., that since Senegal has not made
the declaration provided for in Article 34(6) of the Protocol, the Court
has no jurisdiction to hear cases instituted directly against this State by
individuals. This ruling could have been made expeditiously in terms of
the preliminary consideration of the Court’s jurisdiction as provided for
in Rule 39 of the Rules.

11. Though of fundamental importance to the question of the personal
jurisdiction of the Court, Article 5(3) and Article 34(6) of the Protocol
should be read in their context, i.e. in particular in light of Article 3 of the
Protocol entitled “Jurisdiction” of the Court.

12. Indeed, although the two are closely related, the issues of the

LT

Court’s “jurisdiction” and of “access” to the Court are no less distinct, as
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paragraph 39 of the Judgment in fact suggests;' it is precisely this
distinction that explains why the Court did not reject de plano the
Application given the manifest lack of jurisdiction, by means of a simple
letter issued by the Registry, and why it took time to rule on the
Application by means of a very solemn Judgment.”

13. The Application was received at the Court Registry on 29 December
2008 and it was placed on the general list as No. 001/2008. The
Application was served on Senegal on 5 January 2009; and on the
same day, the Chairperson of the African Union Commission was
informed about the filing of the Application and through him the
Executive Council and the other Parties to the Protocol.

14. Thus, upon submission, the Application was subject to a number of
procedural acts including its registration on the general list of the
Court,? and its service on Senegal.

15. For their part, Applications or communications addressed to the
African Commission on Human and Peoples’ Rights,® the defunct
European Commission of Human Rights,* the Inter-American

1 On this point, see for example, Prosper Weil who notes as follows: “jurisdiction and
seizure are not only distinct. conceptually: they are separate in time. Normally
jurisdiction precedes seizure. In certain cases, however, the sequence may be
reversed”, [Translation by the Registry] P Weil ‘Competence et Saisine Un Nouvel
Aspect Du Principe de La Juridiction Consensuelle’ in J Makarczyk (ed) Theory of
International Law at the Threshold of the 21st Century — Essays in Honour of
Krzysztof Skubiszewski (1996) 839.

2 The registration of an Application or communication on the general list of a judicial or
quasi-judicial organ may be defined as an “act of recognition which establishes that
such a communication is indeed a seizure and, as of the date of receipt, actualizes
the introduction of the case”, C Santulli Droit du contentieux international
(19 September 2005) 400.

3 Rule 102 of the Rules of Procedure of the African Commission, as adopted on
6 October 1995, is worded as follows: “Pursuant to these Rules of Procedure, the
Secretary shall transmit to the Commission the communications submitted to him for
consideration by the Commission in accordance with the Charter. 2. No
communications concerning a State which is not a party to the Charter shall be
received by the Commission or placed in a list under Rule 103 of the present Rules”
(emphasis added); see http://www.achnr.org/francais/infa/rulesfr.ntml (site consulted
on 9 December 2009). When member States of the African Union had not all
become parties to the African Charter, and the Commission received a
communication against a State that was not a party to the Charter, the Commission
limited itself to writing to the Applicant informing him/her that it has no jurisdiction to
deal with the communication. It did not serve the communication on the State
concerned, E Ankumah The African Commission on Human and Peoples’ Rights:
Practices and Procedures (1996) 57.

4  “When an Application is filed by simple letter, even where such Application is
complete, the practice of the Commission is to address an Application form to the
Applicant. The various points detailed in this form facilitate effective consideration of
the admissibility of the Application. The Applicant is requested to return this form
duly completed and accompanied with the requisite annexes. The answers to some
of the points could mention the elements already contained in the Application. As a
general rule (except in case of emergency), it is only after the receipt of the duly
completed form that the Application is entered on the Commission’s list and given a
serial number [“1. It is said that the entry on the list transforms a “petition” into an
Application in terms of Article 25 of the Convention” (emphasis added). Michel
Melchior, “La procedure devant la Commission europeenne des droits de 'Homme”
in Michel Melchior (and others), Imroduire un recours a Strasbourg? Fen Zaak
Aanhangig Maken te Straastsburg? Nemesis Editions, Brussels, 1986, 24.
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Commission of Human Rights,® the United Nations Human Rights
Committee,® or the International Court of Justice, for example,”
undergo a process of vetting prior to being registered or served on the
States against which they were instituted.

16. In this case, the Application did not go through this initial procedural
phase of vetting. It was treated in the same way as the Applications
brought before the International Court of Justice before 1July 1978,
date of entry into force of its new Rules.8 Prior to that date, all cases
brought before the Court, including those instituted against States that
had not previously accepted the Court’s jurisdiction by making the
optional declaration accepting the compulsory jurisdiction provided for
in Article 36(2) of the Statute, were indeed placed on the general list
and served on the States against which they were instituted, and on the
United Nations Secretary General and, through him, on all the other
members of the Organization.

17. As indicated in the foregoing paragraph 13, procedural acts similar
to the aforesaid were undertaken in connection with Mr

5 The jurisdiction of the Inter-American Commission in regard to communications from
individuals now lies as of right in regard to all member States of the Organization of
American States irrespective of whether or not they are parties to the American
Convention on Human Rights, see Rules 27, 49 and 50 of the Rules of Procedure of
the Commission as amended in July 2008; Rule 26 of the Rules however provides
for an initial procedural stage that can be equated to the stage of consideration of
prima facie admissibility of the Application. It is described by an author in the
following terms: “the Commission receives the petition and registers it. In practice, it
is the responsibility of the Executive Secretariat of the Commission to ascertain
whether the petition is admissible primajacie. If so, it registers the petition and opens
a file [...]. If the correct format has not been followed, [it] may request the petitioner
to correct any deficiencies”. L Hennebel & AAC Trindade La convention américaine
des droits de 'homme : Mécanismes de protection et étendue des droits et libertés
(2007) 163.

6 The UN Secretary General maintains on a permanent basis a register of the
communications that he submits to the Committee; however, under no circumstance
can he enter in the register a communication made against a State that is not a party
to the Optional Protocol to the International Covenant on Civil and Political Rights,
see Rules 84 and 85 of the Rules of Procedure of the Human Rights Committee,
United Nations Doc, CCPRIC/3fRev.7, 4 August 2004. When he receives such
communication, the Secretary General limits himself to informing its author that the
communication cannot be received owing to the fact that the State against which it
was instituted is not a party to the Optional Protocol, M Nowak UN Covenant on Civil
and Political Rights - CCPR Commentary, 2nd ed (2005) 824-825.

7 It should be mentioned that the reference to the practice of the European Court of
Human Rights and the Inter-American Court of Human Rights is of limited interest in
this regard, given that the question of personal jurisdiction is posed in different terms
before these two Courts. In the Inter-American Court, individuals having no direct
access to the Court, the question of personal jurisdiction indeed arises only in regard
to State Parties; in the European Court where individuals have direct access to the
Court, it has automatic jurisdiction solely on the ground of the participation of the
member States of the Council of Europe in the European Convention on Human
Rights.

8 Rule 38, paragraph 5, of the current Rules of Procedure of the International Court of
Justice states that: “When the Applicant State proposes to found the jurisdiction of
the Court upon a consent thereto yet to be given or manifested by the State against
it which such Application is made, the Application shall be transmitted to that State.
It shall not however be entered in the General List. Nor any action be taken in the
proceedings unless and until the State against which such Application is made
consents to the Court’s jurisdiction for the purposes of the case” (emphasis added).
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Yogogombaye’s Application; this was, inter alia, served on Senegal
under covering letter dated 5 January 2009.

18. Senegal acknowledged receipt thereof by letter dated 10 February
2009 in which it also transmitted the names of those to represent it
before the Court. At that stage, Senegal could have limited itself to
indicating that it had not made the declaration provided for in Article
34(6) of the Protocol and that, consequently, the Court had no
jurisdiction to deal with the Application on the grounds of the provisions
of Article 5(3) of the Protocol. However, by notifying the Court of the
names of its representatives, it gave room for the suggestion that it did
not exclude appearing before the Court and of participating in its
proceedings, with doubts as to the object of its participation: to contest
the Court’s jurisdiction, contest the admissibility of the Application or to
defend itself on the merits of the case.

19. By a second letter dated 17 February 2009, Senegal requested the
Court to extend the time limit for submission of its observations to
“enable it to better prepare a reply to the Application”. By so doing,
Senegal signalled its intention to comply with the provisions of Rule 37
of the Rules according to which “the State Party against which an
Application has been filed shall respond thereto within sixty (60) days
provided that the Court may, if the need arises, grant an extension of
time”. Even in this letter, Senegal did not exclude the eventual
acceptance of the Court’s jurisdiction. Still at this stage, it could have
put up the argument that it has not made the declaration provided for in
Article 34(6) of the Protocol and, on that ground, contested the
jurisdiction of the Court.

20. Even though it would not have made the aforementioned
declaration, Senegal, by its attitude, left open the possibility, however
slim, that it might accept the jurisdiction of the Court to deal with the
Application.

21. The fundamental principle regarding the acceptance of the
jurisdiction of an international Court is indeed that of consent, a
principle which itself is derived from that of the sovereignty of the State.
A State’s consent is the condition sine qua non for the jurisdiction of any
international Court”,® irrespective of the moment or the way the consent
is expressed. 0

22. This principle of jurisdiction by consent is also upheld by the
Protocol. Thus, in contentious matters, the Court can exercise
jurisdiction only in respect of the States Parties to the Protocol. The
scope of the Court’s jurisdiction in such cases and the modalities of
access thereto are defined in Articles 3 and 5, respectively, of the
Protocol.

9 “ltis a well-established principle in International Law that no State can be compelled
to submit its disputes with other States to mediation, arbitration or to any method of
peaceful solution without its consent”’, Permanent Court of International Justice,
Statute of Eastern Carelia, Advisory Opinion of 23 July 1923, Series B, p 27.

10 “Such consent may be given once and for all in the form of a freely accepted
obligation: it may however be given in a specific case beyond any pre-existing
obligation”.
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23. By becoming Parties to the Protocol, member States of the African
Union ipso facto accept the jurisdiction of the Court to entertain
Applications from other States Parties, the African Commission or
African Inter-governmental Organizations. The jurisdiction of the Court
in respect of Applications from individuals or Non Governmental
Organizations against States Parties is not, for its part, automatic; it
depends on the optional expression of consent by the States
concerned.

24, This is provided for in Article 34(6) of the Protocol which states that:

“At the time of ratification of this Protocol or any time thereafter, the State
shall make a declaration accepting the competence of the Court to receive
cases under Article 5(3) of this Protocol. The Court shall not receive any
petition under Article 5(3) involving a State Party which has not made such
a declaration”. As it is drafted, this provision raises two questions:

25. The first is the meaning to give to the word “shall” used in the first
sentence which suggests that filing of the declaration by the State Party
is an “obligation” for the State Party and not simply “a matter of choice”.

26. Understood in this way, Article 34(6) would make it obligatory for
State Parties to make such a declaration after depositing their
instruments of ratification (or accession).' This prescription does not
however have any real legal effect because it does not set any time
limit. It also does not make much sense when read in light of its context
and particularly of Article 5(3) and the second sentence of 34(6) which
states that “The Court shall not receive any petition under Article 5(3)
involving a State Party which has not made such a declaration”. It can
thus be said in conclusion that the filing of the declaration is optional;
this conclusion is corroborated by an analysis of the “fravaux
preparatoires” of the Protocol. 12

27. The second question raised in Article 34(6) is that of whether the
filing of the optional declaration by States Parties is the only means of

11 Paragraph 6 of the English version, unlike the French, provides that the declaration
may be freely made on two different occasions: “at the time of the ratification of this
Protocol or any time thereafter” (emphasis added); the Arab and Portuguese
versions of the said Paragraph 6 are identical to the English version.

12 See Atrticle 6(l) (Special jurisdiction) of the Cape Town draft (September 1995), Draft
Protocol to the African Charter on Human and Peoples’ Rights on the Establishment
of an African Court on Human and Peoples’ Rights, Government Legal Experts
Meeting on the establishment of an African Court on Human and Peoples’ Rights,
6-12 September 1995, Cape Town, South Africa Doe. OAUILEGIEXP/
AFCIHPRIPRO (I) Rev. I, Article 6(l), of the Nouakcholt Draft (April 1997), Draft
(Nouakchott) Protocol to the African Charter on Human and Peoples’ Rights, on the
Establishment of an African Court on Human and Peoples’ Rights, Second
Government Legal Experts Meeting on the establishment of an African Court on
Human and Peoples’ Rights, 11-14 April 1997, Nouakchott, Mauritania, Doe.
OAUILEGIEXP/AFCHPRIPROT (2), paragraphs 21, 23. 24 and 25 of the Report of
this Second Experts Meeting Report - Second Government Legal Experts Meeting
on the establishment of an African Court on Human and Peoples’ Rights, | 1-14 April
1997, Nouakchott, Mauritania, Doc. OAUIEXPIJURICAFDHPIRAP (2), Article 34(6)
of the Addis Ababa Draft (December 1997), Draft Protocol to the African Charter on
Human and Peoples’ Rights on the establishment of an African Court on Human and
Peoples’ Rights, Third Government Experts Meeting (including Diplomats) on the
Establishment of an African Court on Human and Peoples’ Rights, 8-13 December
1997, Addis Ababa, Ethiopia, Doe. OAUILEGIEXP/AFCHPRIPRO (lll) and para 35
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expressing their recognition of the jurisdiction of the Court to deal with
Applications brought against them by individuals.

28. In this regard, it should first be noted that Article 34(6) does not
require that the filing of the optional declaration be done “before” the
filing of the Application; it simply provides that the declaration may be
made “at the time of ratification or any time thereafter”. Nothing
therefore prevents a State Party from making the declaration “after” an
Application has been introduced against it. In accordance with Article
34(4) of the Protocol, the declaration, just as ratification or accession,
enters into force from the time of submission and takes effect from this
date. Senegal was therefore free to make such a declaration after the
Application was introduced.

29.If a State can accept the jurisdiction of the Court by filing an optional
declaration “at any time”, nothing in the Protocol prevents it from
granting its consent, after the introduction of the Application, in a
manner other than through the optional declaration. '3

30. Therefore, the second sentence of Article 34(6) must not, as the first
sentence, be interpreted literally. It must be read in light of the object
and purpose of the Protocol and, in particular, in light of Article 3 entitled
“Jurisdiction” of the Court. Indeed, Article 3 provides in general manner
that: “the jurisdiction of the Court shall extend to all cases and disputes
submitted to it”; it also provides that “in the event of dispute as to
whether the Court has jurisdiction, the Court shall decide”. It therefore
lies with the Court to determine in all sovereignty the conditions for the
validity of its seizure; and do so only in the light of the principle of
consent.

31. Consent by a State Party is the only condition for the Court to
exercise jurisdiction with regard to Applications brought by individuals.
This consent may be expressed before the filing of an Application
against the State Party, with the submission of the declaration
mentioned in Article 34(6) of the Protocol. It may also be expressed
later, either formally through the filing of such a declaration, or
informally or implicitly through forum prorogatum. 14

32. Forum prorogatum or “prorogation of competence” may be
understood as the acceptance of the jurisdiction of an international
Court by a State after the seizure of this Court by another State or an
individual, and this either, expressly or tacitly, through decisive acts or

of the report of the Third Meeting of Experts, Report - Third Government Legal
Experts Meeting including Diplomats on the establishment of an African Court on
Human and Peoples’ Rights, 8-11 December 1997, Addis Ababa, Ethiopia, Doe.
OAUILEG/EXP/AFCHPRIRPT (111), Rev. I.

13 Such a possibility is for instance codified under Article 62, paragraph 3, of the
American Convention on Human Rights as well as in Article 48 of the European
Convention on Human Rights before the Convention was amended by Protocol 11.

14 “Normally jurisdiction precedes seizure. [...] In some cases, however, the sequence
may be reversed. Such is the essence of the theory of forum prorogatum according
to which the Court may have been properly seized of an Application whereas its
jurisdiction may not have existed at the time the Application was filed and may only
have been assumed subsequently because of the consent of the defendant’,
Prosper Weil, op. cit., 839. [translation by the Registry].
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an unequivocal behavior.'5 It was in particular this possibility that the
letters issued by Senegal dated 10 and 17 of February 2009 led the
Court to foresee in this case.

33. Up to 9 April 2009, the date on which the Registry received the
written observations of Senegal, there was the possibility that Senegal
might accept the jurisdiction of the Court. It was only on this date that it
became unequivocally clear that Senegal had no intention of accepting
the Court’s jurisdiction to deal with the Application.

34. It was therefore up to the Court to take into account Senegal’s
refusal to consent to the jurisdiction of the Court to deal with the
Application and to draw the consequences thereof by putting an end to
the matter and removing the case from the general list.

35. Under the former Rules of the International Court of Justice (before
0 I July 1978), when a case was brought against a State which has not
previously accepted the jurisdiction of the Court by filing the optional
declaration and such a State did not accept the Court’s jurisdiction in
regard to the case after having been invited to do so by the Applicant
State, such a case was closed by the issuance of a succinct order.6 In
the European Court of Human Rights where the problem of jurisdiction
occurs less frequently than that of admissibility of Applications, when
there is no serious doubt as to the inadmissibility of an Application, the
corresponding decision is notified to the Applicant through a simple
letter.!”

36. In the present case, Senegal having formally raised preliminary
objections in its “statement of defense”, ® dated 9 April 2009, the Court
deemed it necessary to comply with the provisions of Rule 52(7) of its

15 “Forum prorogatum: Latin expression usually translated by the expression
“prorogated jurisdiction”, Acceptance by a State of the jurisdiction of an international
judicial body, such as the International Court of Justice, after a matter has been
referred thereto, either by an express declaration to that effect. or by a decisive act
implying tacit acceptance. The decisive acts may consist in effective participation in
the proceedings, either by pleading on the merits, or by making findings on the
merits or any other act implying lack of objection against any future decision on the
merits. In the opinion of the International Court of Justice, such conduct can be
tantamount to tacit acceptance of its jurisdiction, which cannot subsequently be
revoked, by virtue of the bonafide or estoppel principle, Jean Salmon (Ed.). op. cit.,
p. 518. On this doctrine, see Mohammed Bedjaoui & Falsah Ouguergouz, “Le forum
prorogatum de...."Ont la Cour international de Justice: les resources d’une institution
ou laface cachee du consensualisme») in African Yearbook of International Law,
1998, Vol. V, 91- 114,

16 See for example, Treatment in Hungary of Aircraft and Crew of the United States of
America, Order of 12 July 1954, ICJ Report 1954, p 100 or Aerial incident of 7
October 1952, Order of 14 March 1956, ICJ Report 1956, p 10.

17 Personal jurisdiction of the European Court in matters of individual communications
is indeed automatic; the Court must therefore first deal with the issue of admissibility
of Applications and, in this respect, Article 53 of its Interim Rules, entitled
“Proceedings before a Committee”, provides in its paragraph 2 that “in accordance
“with Article 28 of the Convention, the Committee may, unanimously, declare an
Application to be inadmissible or strike it of the cause list, when such a decision can
be made without any further examination. The decision shall be final and shall be
brought to the attention of the Applicant by letter’. (emphasis added).

18 Expression used in the testimonium clause on page J7 of Senegal's written
observations.



Yogogombaye v Senegal (jurisdiction) (2009) 1 AfCLR1 15

Rules which stipulates that “The Court shall give reasons for its ruling
on the preliminary objection”.'® [Ed. Note: The expression ‘arret
motive” in French appears as ‘“ruling” in the English version of Rule
52(7) of the Rules].

37. However, consideration by the Court of Senegal’s preliminary
objections, in a judgment, required that it addresses the question of its
jurisdiction in a more comprehensive manner by developing in
particular the possibility of a forum prorogatum. This possibility is all the
more suggested in paragraph 37 of the Judgment where the Court, on
the grounds of its ruling that Senegal has not made the optional
declaration, concluded that the said State, on that basis, “has not
accepted the jurisdiction of the Court to hear cases instituted directly
against the Country by individuals or non governmental organizations”.
[Ed. note: The expression “sur celle base” in French does not appear in
the English version of paragraph 37 of the Judgment.].

38.Nevertheless, it is this possibility of a forum prorogatum, however
slight, that explains why the Application of Mr Yogogombaye was not
rejected right after 10 February 2009; and it is the filing of preliminary
objections by Senegal which explains why the Court did not close the
case in a less solemn manner by issuing an order or by simple letter by
the Registry.

39. The submission of preliminary objections by Senegal may, in turn,
be explained by scrupulous compliance by this State with the provisions
of Rule 37 and 52(1) of the Rules.

40. Today, the question is whether “all” Applications filed with the
Registry should be placed on the Court’'s general list, notified to the
States against which they are directed, and above all, as provided for
under Article 35(3) of the Rules, notified to the Chairperson of the
African Union Commission and, through him, to the Executive Council
of the Union, as well as to all the other States Parties to the Protocol.
As a judicial organ, once the Court receives an Application, it has the
obligation to ensure, at least in a prima facie manner, that it has
jurisdiction in the matter.20 Certainly, here lies the object of preliminary
consideration by the Court of its jurisdiction as provided for in Rule 39

19 The reference to Article 39 of the Rules in Paragraph 29 of the Judgment is not
timely as this provision concerns preliminary examination by the Court of its
jurisdiction, i.e. a stage of the proceedings during which it must ensure that it has at
least prima facie jurisdiction to entertain an Application. At the stage of examining a
preliminary objection for lack of jurisdiction, the Count must make a definitive ruling
on its jurisdiction.

20 On this issue, see for example G Niyungeko La preuve devant les juridictions
internationals (2005) 55. Thus, according to the International Court of Justice “In
accordance with its Statute and established jurisprudence, the Court must,
nonetheless, examine proprio moru the issue of its own jurisdiction in order to
entertain the request of the Government of Greece”, Aegean Continental Shell
Judgment, ICJ Report 1978 p. 7, para 15. With regard to practice at the Inter-
American Court, see L Hennebel La Convention américaine des droits de ’'homme -
Mécanismes de protection et étendue des droits et libertés (2007) 238, para 277, or
the practice of quasi-judicial organs such as the Human Rights Committee for
example, see L Hennebel La jurisprudence du Comité des droits de 'homme des
Nations Unies - Le Pacte international relatif au droits civils et politiques et son
mécanisme de protection individuelle (2007) 346.
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of its Rules. A selection should then be made between individual
Applications in respect of which, at a glance, the Court has jurisdiction
and those in respect of which it has not, which is the case when the
State party concerned has not made the optional declaration. In this
latter hypothesis, the Application should be rejected de plano by simple
letter by the Registry. It could eventually be communicated to the State
Party concerned, but it is only if such a State accepts the jurisdiction of
the Court that the Application could be placed on the Court’s general
list2! and notified to the other States Parties. The idea is to avoid giving
untimely or undue publicity to individual Applications in respect of which
the Court clearly lacks jurisdiction.

41. In this regard, it is important to point out that the potential authors
of individual Applications may in the present circumstances experience
difficulties knowing the situation of an African State vis-a-vis the
optional declaration. Indeed, only the list of the States Parties to the
Protocol is being published on the African Union Commission website
and this list does not mention the States that have made the optional
declaration. It would therefore be desirable that the list of the States that
have made the said declaration be similarly published on the website
for the purposes of bringing the information to the knowledge of
individuals and non governmental organizations.

42. The Court, for its part, cannot be satisfied with such publication as
it does not have official value, and is not a “real time” reflection of the
status of participation in the Protocol and in the system of the optional
declaration. To date, the list of States Parties to the Protocol and that
of the States Parties that have made the optional declaration, while
being of primary interest to the Court, are not automatically notified to
the Court by the Chairperson of the African Union Commission,
depository of the Protocol. The Protocol does not oblige the depository
to communicate declarations to the Court Registry, its Article 34(7)
contenting itself with providing that declarations should be deposited
with the Chairperson of the African Union Commission “who shall
transmit copies thereof to the State parties”. The Statute of the
International Court of Justice and the American Convention of Human
Rights for their part, provide that the depositories of the optional
declarations accepting the compulsory jurisdiction of the International
Court of Justice?? and the Inter-American Court,2? respectively, should
file copies thereof in the Registries of the said courts. Although the
relevant department of the African Union Commission is not legally
bound to do so, it would also be desirable that in future the said
department inform the Court of any update of the two above-mentioned
lists.

21 As has been rightly emphasized by an author, registration of an Application on the
general list of a judicial organ “is in essence a means of eliminating frivolous
correspondence or other irrelevant communications that cannot be considered as
Applications” Santulli op.cit., 400.

22 Article 36, para 4.

23 Atrticle 62, para 2.
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African Commission on Human and Peoples’ Rights v Libya
(provisional measures) (2011) 1 AfCLR 17

African Commission on Human and Peoples’ Rights v Great Socialist
People’s Libyan Arab Jamabhiriya

Order (provisional measures), 25 March 2011. Done in Arabic, English
and French, the English text being authoritative.

Judges: NIYUNGEKO, AKUFFO, MUTSINZI, NGOEPE, GUINDO,
MULENGA, RAMADHANI, TAMBALA, THOMPSON and ORE

Provisional measures in relation to massive violations of human rights in
Libya.

Provisional measures (without request from the Commission, 8, 9;
without written pleadings or oral hearings, 13; where there is imminent
risk of loss of human life, 13; relation to merits, 24)

After deliberations, having regard to the Application dated 3 March
2011, received at the Registry of the Court on 16 March 2011, by the
African Commission on Human and Peoples’ Rights (hereinafter
referred to as the Commission), instituting proceedings against the
Great Socialist People’s Libyan Arab Jamabhiriya (hereinafter referred
to as Libya), for serious and massive violations of human rights
guaranteed under the African Charter on Human and Peoples’ Rights
(hereinafter referred to as the Charter). Having regard to Article 27(2)
of the Protocol to the African Charter on Human and Peoples’ Rights on
the Establishment of an African Court on Human and Peoples’ Rights
(hereinafter referred to as the Protocol) and rule 51 of the Rules of
Court; Makes the following order:

1. Whereas, in its Application, the Commission submits that it received
successive complaints against Libya, during its 9th extraordinary
session held in Banjul (The Gambia) from 23 February to 3 March 2011:

2. Whereas, the Commission submits that the complaints allege:

+ that following the detention of an opposition lawyer, peaceful
demonstrations took place on 16 February 2011 in the eastern Libyan
city of Benghazi;

« that on 19 February 2011, there were other demonstrations in
Benghazi, Al Baida, Ajdabiya, Zayiwa and Derna, which were violently
suppressed by security forces who opened fire at random on the
demonstrators killing and injuring many people;

« that hospital sources reported that on 20 February 2011 they received
individuals who had died or been injured with bullet wounds in the
chest, neck and head,;

« that Libyan security forces engaged in excessive use of heavy
weapons and machine guns against the population, including targeted
aerial bombardment and all types of attacks; and
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+ that these amount to serious violations of the right to life and to the
integrity of persons, freedom of expression, demonstration and
assembly.

3. Whereas, the Commission concludes that these actions amount to
serious and widespread violations of the rights enshrined in articles 1,
2,4,5,9, 11,12, 13 and 23 of the Charter;

4. Whereas, on 21 March 2011, the Registry of the Court acknowledged
receipt of the Application, in accordance with rule 34(1) of the Rules of
Court;

5. Whereas, on 22 March 2011, the Registry forwarded copies of the
Application to Libya, in accordance with rule 35(2)(a) of the Rules of
Court, and invited Libya to indicate, within 30 days of receipt of the
Application, the names and addresses of its representatives, in
accordance with rule 35(4)(a), whereas the Registry further invited
Libya to respond to the Application within 60 days, in accordance with
rule 37 of the Rules;

6. Whereas, by letter dated the 22 March 2011, the Registry informed
the Chairperson of the African Union Commission, and through him, the
Executive Council of the African Union, and all the other states parties
to the Protocol, of the filing of the Application, in accordance with rule
35(3) of the Rules;

7. Whereas, by letter dated 23 March 2011, the Registry forwarded
copies of the Application to the complainants that seized the
Commission, in accordance with rule 35(2)(e) of the Rules;

8. Whereas, by letter dated 23 March 2011, the Registry informed the
parties to the Application that, given the extreme gravity and urgency of
the matter, the Court might, on its own accord, and in accordance with
Article 27(2) of the Protocol and rule 51(1) of its Rules, issue provisional
measures;

9. Whereas in its Application, the Commission did not request the Court
to order provisional measures;

10. Whereas, however, under Article 27(2) of the Protocol and rule
51(1) of the Rules, the Court is empowered to order provisional
measures proprio motu “in cases of extreme gravity and urgency and
when necessary to avoid irreparable harm to persons” and “which it
deems necessary to adopt in the interest of the parties or of justice”;

11. Whereas, it is for the Court to decide in each situation if, in the light
of the particular circumstances, it should make use of the power
provided for by the aforementioned provisions;

12. Whereas, given the particular circumstances of the case, the Court
has decided to invoke its powers under these provisions;

13. Whereas, in the present situation where there is an imminent risk of
loss of human life and in view of the ongoing conflict in Libya that makes
it difficult to serve the Application timeously on the Respondent and to
arrange a hearing accordingly, the Court decided to make an order for
provisional measures without written pleadings or oral hearings;

14. Whereas, in dealing with an Application, the Court has to ascertain
that it has jurisdiction under articles 3 and 5 of the Protocol;
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15. Whereas, however, before ordering provisional measures, the
Court need not finally satisfy itself that it has jurisdiction on the merits
of the case, but simply needs to satisfy itself, prima facie, that it has
jurisdiction;

16. Whereas, Article 3(1) of the Protocol provides that “the jurisdiction
of the Court shall extend to all cases and disputes submitted to it
concerning the interpretation of the Charter, this Protocol and any other
relevant human rights instrument ratified by the States concerned”;

17. Whereas, Libya ratified the Charter on 19 July 1986 which came
into force on the 21 October 1986; whereas, Libya ratified the Protocol
on 19 November 2003 which came into force on 25 January 2004; and
Libya is a party to both instruments;

18. Whereas, Article 5(1)(a) of the Protocol lists the Commission as one
of the entities entitled to submit cases to the Court;

19. Whereas, in the light of the foregoing, the Court has satisfied itself
that, prima facie, it has jurisdiction to deal with the Application;

20. Whereas, it appears from the Application that there exists a
situation of extreme gravity and urgency, as well as a risk of irreparable
harm to persons who are the subject of the Application;

21. Whereas, the Application alleges that international organizations,
mentioned below, both universal and regional, to which Libya is a
member, have considered the situation prevailing in Libya:

* On 23 February 2011, the Peace and Security Council of the African
Union “express[ed] deep concern with the situation in the Great
Socialist People’s Libyan Arab Jamahiriya and strongly condemn[ed]
the indiscriminate and excessive use of force and lethal weapons
against peaceful protestors, in violation of human rights and
International Humanitarian Law which continues to contribute to the
loss of human life and the destruction of property”;

* On 21 February 2011, the Secretary General of the Arab League
called for an end to violence, stating that the demands of Arab people
for change are legitimate and the Arab League has suspended Libya;

* The United Nations Security Council in Resolution 1970 (2011)
adopted on 26 February 2011, denounced ‘the gross and systematic
violations of human rights, including, the repression of peaceful
demonstrators’, noting further that ‘the systematic attacks currently
taking place in the Libyan Arab Jamahiriya against the civilian
population may amount to crimes against humanity’; and decided to
refer the situation in the Libyan Ara Jamabhiriya since 15 February 2011
to the Prosecutor of the International Criminal Court;

22. Whereas, in the opinion of the Court, there is therefore a situation
of extreme gravity and urgency, as well as a risk of irreparable harm to
persons who are the subject of the Application, in particular. in relation
to the rights to life and to physical integrity of persons as guaranteed in
the Charter;

23. Whereas, in the light of the foregoing, the Court finds that the
circumstances require it to order, as a matter of great urgency and
without any proceedings, provisional measures, in accordance with
Article 27(2) of the Protocol and Rule 51 of its Rules;
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24. Whereas, measures ordered by the Court would necessarily be
provisional in nature and would not in any way prejudge the findings the
Court might make on its jurisdiction, the admissibility of the Application
and the merits of the case;

25. For these reasons, the Court, unanimously orders the following
provisional measures:

(1) The Great Socialist People’s Libyan Arab Jamahiriya must
immediately refrain from any action that would result in loss of life or
violation of physical integrity of persons, which could be a breach of the
provisions of the Charter or of other international human rights
instruments to which it is a party.

(2) The Great Socialist People’s Libyan Arab Jamahiriya must report to
the Court within a period of fifteen (15) days from the date of receipt of
the Order, on the measures taken to implement this Order.
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African Commission on Human and Peoples’ Rights v Libya
(order) (2013) 1 AfCLR 21

African Commission on Human and Peoples’ Rights v Great Socialist
People’s Libyan Arab Jamabhiriya

Order, 15 March 2013. Done in English and French, the English text being
authoritative.

Judges: AKUFFO, OUGUERGOUZ, NGOEPE, NIYUNGEKO,
RAMADHANI, TAMBALA, THOMPSON, ORE, KIOKO, GUISSE and ABA

This Application dealt with alleged massive human rights violations in
Libya. It was struck out by the Court as it had not received the
submissions it had requested from the Applicant, the African Commission
Human and Peoples’ Rights.

Admissibility (diligent pursuance of Application, 26)

l. Order

1. By an Application dated 3 March 2011, received at the Registry of the
Court on 16 March 2011, the African Commission on Human and
Peoples’ Rights (hereinafter referred to as “the Applicant”), brought an
action against the Great Socialist People’s Libyan Arab Jamahiriya
(hereinafter referred to as “the Respondent”), alleging serious and
massive violation of human rights guaranteed under the African Charter
on Human and Peoples’ Rights (hereinafter referred to as “the
Charter”).

2. By letter of 22 March 2011, the Respondent was notified of the
Application in accordance with Rule 35(2)(a) of the Rules of Court, and
the Respondent was invited to indicate the names and addresses of its
representatives within thirty (30) days, and to respond to the Application
within sixty (60) days, in accordance with Rule 37 of the Rules of Court.

3. By letter of 22 March 2011, and in accordance with Rule 35(3) of the
Rules of Court, the Registry of the Court informed the Chairperson of
the African Union Commission and, through him, the Executive Council
and all States Parties to the Protocol, of the submission of the said
Application.

4. By letter dated 13 June 2011, the Pan African Lawyers’ Union
(‘PALU’) applied to the Court for leave to participate as amicus curiae
in the Application, and at its 24th Ordinary Session, the Court granted
PALU leave as prayed.

5. On 23 March 2011, the Court notified the parties that, in accordance
with Article 27(2) of the Protocol and Rule 51(1) of its Rules, it had the
power, on its own and without having to hear the parties, to order
provisional measures in view of the urgency and gravity of the situation.
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6. On 25 March 2011, the Court issued an order of provisional
measures, receipt of which the Respondent acknowledged on 2 April
2011.

7. On 13 April 2011, the Court received the Respondent’s reaction to
the Order of provisional measures.

8. On 18 May, 2011, the Registry received a letter from the Embassy of
Libya in Addis Ababa in Ethiopia, requesting for three weeks’ extension
of time for the Respondent to submit its response to the Application.

9. On 8 June, 2011, during its 21st Ordinary Session, and before the
Court had considered the Respondent’s request for extension of time,
the Registry received both the Respondent’s notification of the name
and address of its representative and its response to the Application
dated 7 June, 2011.

10. On 16 June 2011, the Court decided to extend the time for the
Respondent to submit its response to the Application to 8 June, 2011,
the date on which the Court received the Respondent’s response
communicating the names and addresses of its representatives, as well
as its response to the Application.

11. By letter of 18 June, 2011, the Registry transmitted to the Applicant,
the Respondent’s response to the Application, and indicated that the
Applicant should submit its reply within thirty (30) days of the date of
receipt of the letter.

12. On 28 June, 2011, the Registry received a letter from the Applicant
requesting for extension of time for its reply, up to 30 September, 2011.

13. On 2 September, 2011, the Court decided to extend the time for the
Applicant to file its reply to 30 September, 2011.

14. By letter dated 28 September, 2011, the Applicant requested the
Court for a second extension of time for its reply, for a further period of
one year, to allow the situation in Libya to evolve sufficiently to permit
the gathering of the required evidence.

15. During its 23rd Ordinary Session, the Court decided to serve the
Applicant’s request for extension of time on the Respondent.

16. By letter dated 22 December, 2011, the Registry served on the
Respondent, the Applicant’s request for extension of time.

17. During its 24th Ordinary Session held from 19 to 30 March, 2012,
the Court noted that the Respondent had not reacted to the Applicant’s
request, and decided to extend the time for the Applicant to file its reply
to 31 August, 2012.

18. By letter dated 2 May, 2012 and received at the Registry on 15 June
2012, the Representative of the Respondent requested the Court to
drop the case as the Respondent government is no longer in existent.

19. By separate letters of 27 June 2012, the Applicant, as well as PALU,
were served with copies of the Respondent’s letter of 2 May.

20. By letter dated 28 August, 2012, received at the Registry on 30
August, 2012, the Applicant requested that the matter be “stood down
until the circumstances on the ground in Libya permit the gathering of
the necessary evidences and testimonies”.
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21. At its 25th Ordinary Session, the Court noted that the deadline given
to the Applicant to submit its reply had not expired, and decided to wait
for the expiration of the deadline before taking a decision.

22. At its 26th Ordinary Session held in September, 2012, the Court
considered the request by the Applicant to adjourn the matter
indefinitely, and decided that the request for adjournment should be
served on the Respondent as well as on PALU, and they should be
given thirty (30) days within which to respond.

23. By separate letters of 24 September, 2012, the Respondent, as well
as PALU, were served with copies of the Applicant’s request, and were
given 30 days within which to respond. They were due to respond by 24
October, 2012.

24. The Court further decided that it would take a decision on the way
forward regarding the Application during its 28th Ordinary Session in
March, 2013, if the Applicant has still not provided any information.

25. At its 27th Ordinary Session, the Court noted that the Applicant had
not made any additional submission, and neither had the Respondent
nor PALU.

26. As at 15 March, 2013, the Applicant had not reacted to the
Respondent’s request and neither the Respondent nor PALU had
Responded to the Registry’s letter;

Now therefore:

The Court finds that the Applicant has failed to file its Reply within the
extended time, that is, 31 August 2012, and instead has tried to
preempt that order by requesting an indefinite extension of time by its
letter of 28 August 2012;

The Court, consequently, finds that the Applicant has failed to pursue
the Application which was filed on 3 March 2011;

The Court also finds that the Applicant has failed to respond to the
Respondent’s request to have the case dropped, which request has
been served on the Applicant.

For these reasons,

THE COURT, acting by its inherent power, unanimously ORDERS that
the Application herein be and the same is HEREBY struck out.
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Soufiane Ababou v Algeria (jurisdiction) (2011) 1 AfCLR 24

Soufiane Ababou v The Peoples’ Democratic Republic of Algeria

Decision, 16 June 2011. Done in French and English, the French text
being authoritative.

Judges: NIYUNGEKO, AKUFFO, MUTSINZI, NGOEPE, GUINDO,
MULENGA, RHAMADHANI, TAMBALA, THOMPSON and ORE

Recused under Article 22: OUGUERGOUZ

The Court rejected the Application due to the Respondent State not
having filed the Declaration under Article 34(6) allowing individuals and
NGOs to file cases directly before the Court.

Jurisdiction (Article 34(6) declaration, 11)

Procedure (transfer to Commission, 12)

1. By Application dated 20 February 2011, Mr Soufiane Ababou, living
and residing in Cité des Jardins Lamtar - CP 22360 Wilaya of Cidi Bel
Abbes, Algeria (hereinafter referred to as the Applicant), acting through
his representative, Youssef Ababou, lodged a complaint to the Court,
against the People’s Democratic Republic of Algeria (hereinafter
referred to as Algeria), regarding his forceful conscription into the
Algerian army.

2. In conformity with Article 22 of the Protocol to the African Charter on
Human and Peoples’ Rights on the Establishment of an African Court
on Human and Peoples’ Rights (hereinafter referred to as the Protocol),
and Rule 8(2) of the Rules of Court (hereinafter referred to as the
Rules), Mr Fatsah Ouguergouz, member of this Court, of Algerian
nationality, recused himself.

3. By letter dated 18 March 2011, the Registry acknowledged receipt of
the Application and requested the Applicant to submit a signed copy of
the Application, to specify the alleged violation, to show proof of the
exhaustion of local remedies or of their inordinate delay, and to specify
the measures or the remedies requested from the Court.

4. By letter dated 25 March 2011, in accordance with Article 34(1) (2)
and (4) of the Rules, the representative of the Applicant submitted a
signed copy of the Application to the Registry, and provided information
on the exhaustion of local remedies.

5. The Court notes that in order for it to receive an Application coming
directly from an individual against a State Party, there must be
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compliance with, amongst others, Articles 5(3) and 34(6) of the
Protocol.

6. Article 5(3) of the Protocol provides that “The Court may entitle
relevant non-governmental organizations (NGOs) with observer status
before the Commission, and individuals to institute cases directly
before it, in accordance with Article 34(6) of this Protocol”.

7. On its part, Article 34(6) of the Protocol provides that “At the time of
the ratification of this Protocol or any time thereafter, the State shall
make a declaration accepting the competence of the Court to receive
cases under Article 5(3) of this Protocol. The Court shall not receive any
petition under Article 5(3) involving a State Party which has not made
such a declaration”.

8. It emerges from a combined reading of the above-mentioned
provisions that direct access to the Court by an individual is subject to
the making of a special declaration by the Respondent State,
authorizing such an access.

9. By letter dated 10 June, 2011, the Registrar of the Court wrote to the
Legal Counsel of the African Union Commission, to find out whether the
Respondent State had made the declaration required under Article
34(6) of the Protocol.

10. By a memorandum dated 13 June, 2011, the Legal Counsel of the
African Union Commission informed the Court that the Respondent
State had not made such a declaration.

11. On this basis, the Court concludes that Algeria has not accepted the
Court’s jurisdiction to receive Applications directly from individuals and
non-governmental organizations filed against her. Consequently, it is
clear that the Court manifestly does not have jurisdiction to receive the
Application.

12. Article 6(3) of the Protocol provides that the Court may consider
cases or transfer them to the Commission. The Court notes that in view
of the allegations contained in the Application, it would be appropriate
to transfer the case to the African Commission on Human and Peoples’
Rights.

13. For these reasons:

THE COURT,

Unanimously:

1. Declares that pursuant to Article 34(6) of the Protocol, it does not
have jurisdiction to receive the Application submitted by Mr Soufiane
Ababou against the People’s Democratic Republic of Algeria.

2. Decides to transfer the case to the African Commission on Human
and People’s Rights in accordance with Article 6(3) of the Protocol.
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Daniel Amare and Mulugeta Amare v Mozambique and
Mozambique Airlines (jurisdiction) (2011) 1 AfCLR 26

Daniel Amare and Mulugeta Amare v Republic of Mozambique and
Mozambique Airlines

Decision, 16 June 2011. Done in English and French, the English text
being authoritative.

Judges: NIYUNGEKO, AKUFFO, MUTSINZI, NGOEPE, GUINDO,
MULENGA, RAMADHANI, TAMBALA, THOMPSON and ORE

The Court rejected the Application due to the Respondent State not
having filed the Declaration under Article 34(6) allowing individuals and
NGOs to file cases directly before the Court.

Jurisdiction (Article 34(6) declaration, 8)

Procedure (transfer to Commission, 9)

1. The Applicants are two individuals whose Application dated 21
January 2011, was received by the Court Registry on 16 March 2011
and was registered on 30 March 2011. On the latter date, the Registrar
wrote to the Applicants acknowledging receipt of the Application and
observing that the Application did not indicate exhaustion of local
remedies.

2. Pursuant to Rule 35(1) of the Rules of Court, the Registrar
transmitted the Application to the Judges on 8 April 2011, and
thereafter, having regard to Article 34(6) of the Protocol to the African
Charter on Human and Peoples’ Rights on the establishment of an
African Court on Human and Peoples’ Rights (“the Protocol”), the
Court, on 10 and 16 June 2011, deliberated on its competence to hear
the Application.

l. The Facts

3. In their Application, the Applicants allege as follows, namely that:

* In or about November 2008, having procured the requisite passports,
visas and air tickets, they set out to travel to Maputo, Mozambique via
Nairobi, Kenya.

» At Nairobi, they transited from the Ethiopian Airlines to a Mozambique
Airline flight to Maputo.

*  However, the flight did not take them to Maputo but landed in Pemba,
Mozambique, where they were stranded for a period of twenty six (26)
days.

4. The Applicants further allege that:
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* During that period, they were subjected by the Mozambique
Immigration Officials to diverse hardships, including demands for
bribes, which they resisted, confiscating of their passports and visas,
robbery of $1000 from them, torture, and deportation to Dar-es
Salaam, Tanzania. - Upon intervention of the Tanzanian Immigration
Officials, the Applicants were returned to Pemba but thereafter the
Mozambique Immigration Officials repatriated them back to Ethiopia.

5. The Applicants contend that the acts of the Mozambique Airline and
Immigration Officials are illegal under international conventions and
accordingly, they ‘request the African Union to take necessary
measures to the Mozambique Airline and Immigration Officials to
refund [them] the robbed money.”

6. As the Application is made by individuals, the Court suo motto, in a
letter dated 10th June 2011, asked the Legal Counsel of the African
Union Commission whether the Republic of Mozambique had
deposited the declaration accepting the Court’'s competence to hear
cases brought under Article 5(3) of the Protocol. By a Memo dated 13th
June 2011, the Legal Counsel of the African Union Commission
informed the Court that the Republic of Mozambique had “not yet
deposited the declaration under Article 34(6) of the Protocol.”

Il. Applicable Law

7. Article 5(3) of the Protocol provides that the Court may entitle
individuals to institute cases directly before it in accordance with Article
34(6) of the Protocol, which Article in turn provides, inter alia, that “The
Court shall not receive cases under Article 5(3) involving a State Party
which has not made a declaration accepting the competence of the
Court to receive such cases”.

8. As this is an Application brought by individuals, and the Republic of
Mozambique has not deposited the declaration under Article 34(6) of
the Protocol, the Court concludes that manifestly, it does not have the
jurisdiction to hear the Application.

9. Article 6(3) of the Protocol provides that the Court may consider
cases or transfer them to the African Commission on Human and
Peoples’ Rights. The Court observes that in the light of the allegations
made in the Application, this would be an appropriate matter to transfer
to the Commission

10. For these reasons, THE COURT, unanimously:

1) Finds that, in terms of Article 34(6) of the Protocol, it has no
jurisdiction to hear the case instituted by Daniel Amare and Mulugeta
Amare against the Republic of Mozambique and the Mozambique
Airlines.

2) Decides, in terms of Article 6(3) of the Protocol, that the Application
be and is hereby transferred to the African Commission on Human and
Peoples’ Rights.
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Association Juristes d’Afrique pour |la Bonne Gouvernance v
Céte d’lvoire (jurisdiction) (2011) 1 AfCLR 28

Association Juristes d’Afrique pour la Bonne Gouvernance v Republic of
Céte d’lvoire

Decision, 16 June 2011. Done in French and English, the French text
being authoritative.

Judges: NIYUNGEKO, AKUFFO, MUTSINZI, NGOEPE, GUINDO,
MULENGA, RAMADHANI, TAMBALA and THOMPSON

Recused under Article 22: ORE

The Court rejected the Application due to the Applicant not having
observer status before the African Commission.

Jurisdiction (observer status of the Applicant with the African
Commission, 7, 8)

Procedure (transfer to Commission, 10)

Erratum (composition of the Court) 11: On 5 June 2012, the Court
published an erratum removing the name of Judge Ouguergouz.

1. By an Application of 2 May, 2011, the Association Juristes d’Afrique
pour la bonne gouvernance, with headquarters in Douala (Cameroon),
through Barrister Kack Kack Serge Simon, Executive President and
Lawyer with the Cameroon Bar Association, resident in Douala,
submitted a complaint to the Court against the Republic of Céte
d’lvoire, for violation of Articles 2, 4, 5 and 6 of the African Charter on
Human and Peoples’ Rights.

2.In accordance with Article 22 of the Protocol to the African Charter of
Human and Peoples’ Rights on the Establishment of an African Court
on Human and Peoples’ Rights (hereinafter referred to as the Protocol),
and Rule 8(2) of the Rules of Court (hereinafter referred to as the
Rules), Mr Sylvain ORE, a member of this Court of lvorian nationality,
recused himself.

3. In accordance with Rule 34(1) of the Rules, the Registry
acknowledged receipt of the Application, through a letter of 5 May,
2011.

4. Article 5(3) of the Protocol provides that “The Court may entitle
relevant non governmental organizations (NGOs) with observer status
before the Commission, and individuals to institute cases directly
before it, in accordance with Article 34(6) of this Protocol”.

5. It is clear from this provision that any non-governmental organization
that submits a complaint directly to the Court under Article 34(6) of the
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Protocol must have observer status before the African Commission on
Human and Peoples’ Rights.

6. By letter of 15 June, 2011, the Registry inquired from the
Commission if the Association Juristes d’Afrique pour la bonne
gouvernance has observer status with it.

7. By email of 16 June, 2011, the Secretariat of the African Commission
informed the Registry that the Association Juristes d’Afrique pour la
bonne gouvernance does not have observer status with the
Commission.

8. The Court notes therefore that the Association of African Lawyers for
Good Governance is not entitled to seize it.

9. It can be concluded that having regard to Article 5(3) of the Protocol,
the Court does not have jurisdiction to receive the Application submitted
by the Association Juristes d’Afrique pour la bonne gouvernance
against the Republic of Cote d’lvoire.

10. Article 6(3) of the Protocol provides that “The Court may consider
cases or transfer them to the Commission”. The Court notes that in view
of the allegations raised in the Application, it would be appropriate to
transfer the case to the African Commission on Human and Peoples’
Rights.

11. For these reasons,
THE COURT,
Unanimously

1. Decides that by virtue of Article 5(3) of the Protocol, it has no
jurisdiction to receive the Application filed by the Association Juristes
d’Afrique pour la bonne gouvernance against the Republic of Cote
d’lvoire.

2. Decides, pursuant to Article 6(3) of the Protocol, to transfer the
Application to the African Commission on Human and Peoples’ Rights.
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Youssef Ababou v Morocco (jurisdiction) (2011) 1 AfCLR 30

Youssef Ababou v Kingdom of Morocco

Decision, 2 September 2011. Done in French and English, the French text
being authoritative.

Judges: NIYUNGEKO, AKUFFO, MUTSINZI, NGOEPE, GUINDO,
MULENGA, RAMADHANI, TAMBALA, THOMPSON and ORE

The Court rejected the Application since it was submitted against a state
which was not a member of the African Union and one that had not
ratified the African Charter or the Court Protocol.

Jurisdiction (non-AU member state, 12)

Erratum (composition of the Court): On 5 June 2012, the Court published
an erratum removing the name of Judge Ouguergouz.

l. The Facts

1. In his Application, the Applicant alleges as follows:

» the Kingdom of Morocco has refused, and continues to refuse, to issue
him his documents, which include, a national identity card and a
passport; it has been many years since he started requesting his rights
to these civil status documents from the Consulate General of the
Kingdom of Morocco and the Ambassador of the Kingdom of Morocco
in Algeria, “but the latter have systematically refused to respect [his]
rights to these documents”;

* he has all the necessary proof to show that he has taken all the
required steps without success.

2. The Applicant prays the Court to “enroll this matter ... for justice to be
rendered”.

Il. Procedure

3. The Application dated 13 May 2011, was received at the Registry of
the Court on 18 May 2011, and was registered on the same date.

4. On 19 May 2011, the Registrar wrote to the Applicant acknowledging
receipt of the Application and observing that the Application is not
signed, does not specify the (i) alleged violation, (ii) evidence of
exhaustion of local remedies or of the inordinate delay of such local
remedies, and; (iii) orders sought from the Court.

5. Pursuant to Rule 35(1) of the Rules of Court, the Registrar
transmitted the Application to the Judges on 19 May 2011.
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6.0n 15 June 2011, the Registrar wrote to the Applicant, reminding the
latter to respond to the letter of 19 May 2011, within thirty (30) days.

7. Via electronic mail of 20 June 2011, the Applicant sent a signed copy
of the Application to the Registry.

8. By letter of 16 June 2011, the Registrar requested the Office of the
Legal Counsel of the African Union Commission, to indicate whether
the Kingdom of Morocco is a member of the African Union, and if so,
whether it has ratified the Protocol to the African Charter on Human and
Peoples’ Rights Establishing the African Court on Human and Peoples’
Rights, (“the Protocol”) as well as made the declaration under Article
34(6) thereof.

9. By letter of 19 July 2011, the Legal Counsel of the African Union
Commission informed the Registrar that the Kingdom of Morocco is not
a member of the African Union, and has neither signed nor ratified the
Protocol establishing the Court.

10. Having regard to Article 3 of the Protocol, the Court deliberated on
its competence to hear the Application.

lll. Applicable Law

11. Article 3(1) of the Protocol provides that “The jurisdiction of the
Court shall extend to all cases and disputes submitted to it concerning
the interpretation and Application of the Charter, this Protocol and any
other relevant Human Rights instrument ratified by the States
concerned”.

12. As this is an Application brought against a State which is not a
member of the African Union, which has neither signed nor ratified the
Protocol establishing the Court, the Court concludes that manifestly, it
does not have the jurisdiction to hear the Application.

13. For these reasons,

THE COURT, unanimously:

1) Finds that, in terms of Article 3 of the Protocol, it has no jurisdiction
to hear the case instituted by Mr Youssef Ababou against the Kingdom
of Morocco

2) Strikes out this Application for want of jurisdiction.
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Tanganyika Law Society, Legal and Human Rights Centre and
Reverend Christopher R Mtikila v Tanzania (joinder) (2011) 1
AfCLR 32

In the matters of the Tanganyika Law Society and the Legal and Human
Rights Centre v The United Republic of Tanzania and Reverend
Christopher Mtikila v The United Republic of Tanzania

Order, 22 September 2011, Done in English and French, the English text
being authoritative.

Judges: NIYUNGEKO, AKUFFO, MUTSINZI, NGOEPE, GUINDO,
OUGUERGOUZ, MULENGA, TAMBALA, THOMPSON and ORE

The Court joined two cases submitted against Tanzania dealing with the
same issue, namely, whether the prohibition of independent candidates to
contest elections violated the African Charter.

Procedure (joinder, 5)

1. Having regard to the Application dated 2 June 2011 and received at
the Registry of the Court on the same date, by which the Tanganyika
Law Society and the Legal and Human Rights Centre (hereinafter
referred to as the First Applicants) instituted proceedings against the
United Republic of Tanzania (hereinafter referred to as the
Respondent);

2. Having regard to the Application dated 10 June 2011 and received at
the Registry of the Court on the same date, by which Reverend
Christopher Mtikila (hereinafter referred to as the Second Applicant)
instituted proceedings against the Respondent;

3. Having regard to Rule 54 of the Rules of Court, in accordance with
which ‘The Court may, at any stage of the pleadings, either on its own
volition or in response to an Application by any of the parties, order the
joinder of the interrelated cases and pleadings where it deems
appropriate both in fact and in law’;

4. Noting that the subject matter and the defendant in the two cases are
the same;

5. Considering that a joinder is appropriate both in fact and in law;
The Court orders:

1. The joinder of the Applications and pleadings by the First and
Second Applications against the Respondent.

2. That, henceforth the Application shall be known as: Applications 009
& 011 — Tanganyika Law Society and The Legal and Human Rights
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Centre and Reverend Christopher Mtikila v The United Republic of
Tanzania.

3. That consequent upon the joinder of the two matters, all pleadings
related thereto shall be served on all parties.
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Tanganyika Law Society, Legal and Human Rights Centre and
Reverend Christopher R Mtikila v Tanzania (merits) (2013) 1
AfCLR 34

In the consolidated matter of (1) Tanganyika Law Society and the Legal
and Human Rights Centre v The United Republic of Tanzania (009/2011)
and (2) Reverend Christopher R. Mtikila v The United Republic of
Tanzania (011/2011)

Judgment, 14 June 2013, Done in English and French, the English text
being authoritative.

Judges:  AKUFFO, OUGUERGOUZ, MUTSINZI, NGOEPE,
NIYUNGEKO, TAMBALA, THOMPSON, ORE and GUINDO

Recused under Article 22: RAMADHANI

The Court joined two cases submitted against Tanzania dealing with the
same issue, namely, whether the prohibition of independent candidates to
contest elections violated the African Charter. The Court held that the
prohibition of independent candidates to contest elections violated the
right to political participation as set out in Article 13 of the Charter.
Jurisdiction (ratification of Court Protocol, 84)

Admissibility (exhaustion of local remedies, parties, 82.3; submission
within reasonable time, 83)

Political participation (direct participation, 109, 110)
Limitations of rights (Article 27(2); proportionality, 107.2)
Association (freedom not to join an association, 113-115)
Reparations (when to raise reparations claim, 124)
Separate opinion: OUGUERGOUZ

Jurisdiction (material jurisdiction; human rights instrument, 14-16;
temporal jurisdiction, deposit of Article 34(6) declaration, 21-23)

Admissibility (NGO interest, seizing Court on behalf of individual, 26-27)
Limitations of rights (must comply with Article 27(2), 30; freedom of
association and political participation not without limitations, 32; state
must provide proof that limitations necessary for a legitimate purpose, 33,

Separate opinion: NGOEPE

Sequence of judgment (no need for rigidity, 2)
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Separate opinion: NIYUNGEKO

Sequence of judgment (Court should first deal with jurisdiction and then
admissibility, 4)

Jurisdiction (temporal jurisdiction, entry into force of Protocol, 17)

I The parties

1. The Tanganyika Law Society and The Legal and Human Rights
Centre (“the 1st Applicants”) describe themselves as Non-
Governmental Organizations (“NGOs”) with Observer Status before the
African Commission on Human and Peoples’ Rights (“the
Commission”). They are both based in the United Republic of Tanzania.
They state their objectives as representing the interests of its members,
the administration of justice, and upholding and advising the
Government and the public on all legal matters, including human rights,
rule of law and good governance; and the promotion and protection of
human and peoples’ rights, respectively.

2. Reverend Christopher R Mtikila (“2nd Applicant”), is a national of the
United Republic of Tanzania. He brings his Application in his personal
capacity, as a national of the Republic.

3. The Respondent is the United Republic of Tanzania and is cited
herein because the Applicants contend that it has ratified the African
Charter on Human and Peoples’ Rights (“the Charter”), and also the
Protocol. Furthermore, the Respondent has made a declaration in
terms of Article 34(6) of the Protocol, accepting to be cited before this
Court by an individual or an NGO with Observer Status before the
Commission.

Il Nature of the Applications

4. On 2 June 2011 and 10 June 2011, respectively, the 1st Applicants
and the 2nd Applicant filed in the Registry of the Court Applications
instituting proceedings against the Respondent, claiming that the
Respondent had, through certain amendments to its Constitution,
violated its citizens’ right of freedom of association, the right to
participate in public/governmental affairs and the right against
discrimination by prohibiting independent candidates to contest
Presidential, Parliamentary and Local Government elections. The
Applicants also allege that the Respondent violated the rule of law by
initiating a constitutional review process to settle an issue pending
before the courts of Tanzania.

lll. Procedure

5. The Application by the 1st Applicants (“the 1st Application”) was
received at the Registry of the Court on 2 June 2011. By a letter of the
same date, the Registrar acknowledged receipt of the Application and
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informed the Applicants that their Application had been registered as
Application No 009/2011.

6. At its 21st Ordinary Session, held from 6 to 17 June 2011, the Court
directed the Registrar to enquire from the Commission whether the 1st
Applicants had Observer Status before the Commission and decided
that only if it was confirmed that the 1st Applicants had Observer
Status, would the Application be served on the Respondent.

7. By a letter dated 17 June 2011 to the Executive Secretary of the
Commission, the Registrar, as instructed by the Court, enquired
whether the 1st Applicants had Observer Status before the
Commission.

8. By a letter dated 15 July 2011 and received at the Registry on the
same date, the Executive Secretary of the Commission responded that
the 1st Applicants had Observer Status before the Commission.

9. In accordance with Rule 35(2)(a) of the Rules, and by a Note Verbale
dated 18 July 2011 to the Respondent, the Registrar served a copy of
the Application by the 1st Applicants on the Respondent by registered
post. The Respondent was informed of the registration of the 1st
Application and, in accordance with Rule 35(4)(a) of the Rules, was
asked to communicate to the Court the names and addresses of its
representatives within thirty (30) days and, in accordance with Rule 37
of the Rules, to respond to the Application within sixty (60) days. This
Note Verbale was copied to the 1st Applicants’ representative, the
Tanganyika Law Society.

10. In accordance with Rule 35(3) of the Rules and by a letter dated 18
July 2011, the 1st Application was notified to the Executive Council of
the African Union and State Parties to the Protocol through the
Chairperson of the African Union Commission.

11. By a Note Verbale dated 19 August 2011 and received at the
Registry of the Court on the same date, the Respondent communicated
the names of its representatives. This list of representatives was copied
to the Applicants.

12. The Respondent sent its Reply to the 1st Application by a Note
Verbale dated 16 September 2011, which was received at the Registry
of the Court on the same date.

13. By a Note Verbale dated 16 September 2011, the Registrar
acknowledged receipt of the Respondent’s Response to the 1st
Application.

14. The Application by the 2nd Applicant (“the 2nd Application”) was
received at the Registry on 10 June 2011; in his Application, the 2nd
Applicant informed the Registrar of the names of his Counsel.

15. By a letter dated 20 June 2011 to the 2nd Applicant’s Counsel, the
Registrar acknowledged receipt of the Application, informed Counsel
that the Application had been registered number as Application No.
011/2011 and that service on the Respondent would be effected.

16. At its 21st Ordinary Session held from 6 to 17 June 2011, the Court
directed the Registrar to serve the 2nd Application on the Respondent.
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17. In accordance with Rule 35(2)(a) of the Rules, and by a Note
Verbale dated 17 June 2011 to Respondent, the Registrar served a
copy of the 2nd Application on the Respondent by registered post. The
Respondent was informed of the registration of the Application, and
also that, in accordance with Rule 35(4)(a) of the Rules, Respondent
had to communicate the names and addresses of its representatives
within thirty (30) days and further that, in accordance with Rule 37 of the
Rules, Respondent had to respond to the Application within sixty (60)
days.

18. In accordance with Rule 35(3) of the Rules and by a letter dated 18
July 2011, the 2nd Application was notified to the Executive Council of
the African Union and States Parties to the Protocol, through the
Chairperson of the African Union Commission.

19. By a Note Verbale dated 27 July 2011 and received at the Registry
of the Court on the same date, the Respondent communicated the
names and addresses of its representatives.

20. By a Note Verbale dated 23 August 2011 and received at the
Registry of the Court on 24 August 2011, the Respondent filed its
Response to the 2nd Application.

21. By a Note Verbale dated 25 August 2011, the Registrar
acknowledged receipt of the Respondent’s Response to the 2nd
Application.

22. By a letter dated 25 August 2011, the Registrar served the 2nd
Applicant's Counsel with the Respondent’s Response to the 2nd
Application and informed Counsel that he if he wished to file a Reply to
the Respondent’s Response he was to do so within thirty (30) days of
receipt of the Respondent’s Response.

23. At its 22nd Ordinary Session held from 12 to 23 September 2011
and by an Order dated 22 September 2011, the Court decided that the
proceedings in the two cases be consolidated.

24. On 3 October 2011, the Registrar received the 2nd Applicant’s
Reply to the Respondent’s Response to Application 011/2011; the
Reply was dated 30 September 2011.

25. By a letter dated 3 October 2011, the Registrar acknowledged
receipt of the 2nd Applicant’s Reply to the Respondent’s Response to
the 2nd Application.

26. By separate letters dated 17 October 2011, the Registrar informed
the Parties of the Court’s decision to consolidate the Applications, and
sent them the Order for Consolidation. In the letter to the Respondent,
the Registrar also forwarded the 2nd Applicant's Reply to the
Respondent’s Response to the 2nd Application.

27. On 28 October 2011, the 1st Applicants filed with the Registry of the
Court their Reply to the Respondent’s Response to the 1st Application.

28. By a letter dated 1 November 2011, the Registrar acknowledged
receipt of the 1st Applicants’ Reply to the Respondent’s Response to
the 1st Application.
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29. By a letter dated 5 November 2011, the Registrar served the
Respondent with a copy of the 1st Applicants’ Reply to the
Respondent’s Response to the 1st Application.

30. At its 23rd Ordinary Session held from 5 to 16 December 2011, the
Court decided that the pleadings in the consolidated Applications were
closed and that a public hearing on the Applications would be held
during its 24th Ordinary Session from 19 to 30 March 2012. The actual
dates proposed for the public hearing were 26 to 27 March 2012.

31. By a letter dated 21 December 2011, the Registrar informed the
Parties of the proposed dates for the public hearing and requested
them to confirm their availability, and also whether the proposed dates
would suit them; they were asked to do so no later than 20 January
2012.

32. By a Note Verbale dated 19 January 2012 and received at the
Registry of the Court on 7 February 2012, the Respondent informed the
Registrar that the dates proposed for the hearings were not convenient
and requested that the hearings be rescheduled to 11 and 12 April
2012.

33. By a letter dated 3 February 2012, the Registrar acknowledged
receipt of the Respondent’s letter of 19 January 2012.

34. By a letter dated 20 January 2012 and received at the Registry of
the Court on 7 February 2012, the 1st Applicants informed the Registry
of their availability for the public hearing on the dates proposed by the
Court.

35. By a letter dated 8 February 2012, the Registrar acknowledged
receipt of the 1st Applicant’s letter of 20 January 2012.

36. By separate letters both dated 13 March 2012, the Registrar
informed the Parties that the public hearing would take place during the
25th Ordinary Session of the Court scheduled for June 2012 and that,
in due course, they would be informed of the actual dates.

37. On 2 April 2012, the Registry received an electronic mail from the
2nd Applicant’'s Counsel, forwarding submissions dated 31 March
2012, regarding the postponement of the public hearing.

38. By a letter dated 3 April 2012, the Registrar acknowledged receipt
of the 2nd Applicant’s Counsel’'s submissions on the postponement of
the public hearing.

39. By separate letters all dated 12 April 2012, the Registrar informed
the Parties of the Court’s decision taken at its 24th Ordinary Session
held from 19 to 30 March 2012, that the public hearing on the case
would be held on 14 and 15 June 2012 and that the matters would be
heard on both the preliminary objections and the merits.

40. On 13 April 2012, the Registry of the Court received an electronic
mail from the 2nd Applicant’s Counsel acknowledging receipt of the
Registrar’s letter dated 12 April 2012 informing the Parties of the new
dates for the public hearing.

41. By a letter dated 4 May 2012, the Registry informed the Executive
Council of the African Union and State Parties to the Protocol, through
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the Chairperson of the African Union Commission, of the dates for the
public hearing of the Applications.

42, By a letter dated 16 May 2012, the Respondent requested the Court
for leave to submit additional documents to be appended to its
pleadings.

43. By a letter dated 16 May 2012 to the Respondent, the Registrar
acknowledged receipt of the letter from the Respondent requesting
leave to submit additional documents to be appended to its pleadings,
and that the Respondent would be informed accordingly regarding its
request.

44. By separate letters dated 22 May 2012, the Registrar requested the
Parties to confirm and/or indicate the names of their representatives
and names of withesses and/or experts, if any that they intended to call
during the public hearing.

45. On 25 May 2012, the Registry received an electronic mail from
Counsel for the 2nd Applicant that they would all attend the public
hearing. He also advised the Registrar that he would be making a
request for legal aid. The request was subsequently made by a letter
dated 1 June 2012 applying for legal aid to facilitate the trip of the 2nd
Applicant and two of his Counsel to attend the public hearing. The
Registrar informed Counsel that the Court could not grant the
requested legal aid as the Court had no legal aid policy in place.

46. By a letter dated 23 May 2012 and received at the Registry on 28
May 2012, Respondent communicated the names of its representatives
who would be present at the public hearing.

47. On 28 May 2012, the Respondent submitted the additional
documents which it had requested be appended to its pleadings.

48. By separate letters dated 29 May 2012, to the Respondent, the
Registry acknowledged receipt of the Respondent’s letter submitting
the names of its representatives at the public hearing and the
Respondent’s letter submitting the additional documents which it had
requested be appended to its pleadings.

49. By a letter dated 30 May 2012, the Registrar acknowledged receipt
of the electronic mail from Counsel for the 2nd Applicant, dated 25 May
2012 confirming that the 2nd Applicant’s Counsel’s would attend the
public hearing.

50. By an electronic mail of 3 June 2012, the 2nd Applicant’s Counsel
confirmed receipt of the Registrar’s letter to him dated 30 May 2012.

51. By separate letters dated 31 May 2012, the Registrar served on the
Applicants, copies of the additional documents which the Respondent
had requested be appended to its pleadings; the Registrar also
requested the Applicants to submit their comments, if any, by 7 June
2012, or, in the alternative, to include any comments in their oral
submissions during the public hearing.

52. By separate letters dated 31 May 2012, the Registrar requested the
Parties to submit written copies of their oral submissions by 7 June
2012.
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53. On 4 June 2012, the 2nd Applicant’s Counsel sent to Registry an
electronic mail acknowledging receipt of the Registrar’s letter dated 31
May 2012 which was informing the Applicants of their right to submit
comments on the additional documents which the Respondent had
requested be appended to its pleadings.

54. By a Note Verbale dated 4 June 2012, the Registrar informed the
Respondent that the 25th Ordinary Session of the Court would be from
11 to 26 June 2012 and reminded it that the public hearing of the
Applications would be held on 14 and 15 June 2012.

55. By separate letters dated 6 June 2012, the Registrar forwarded to
the 1st Applicants and the Respondent, the submissions of the 2nd
Applicant’s Counsel, dated 31 March 2012, on the postponement of the
public hearing of the Application.

56. By an electronic mail of 7 June 2012, the 1st Applicants filed with
the Registry, the written copy of their oral submissions, also dated 7
June 2012. In the electronic mail, they informed the Registrar of their
representatives at the hearing.

57. By a letter dated 8 June 2012, the Registrar acknowledged receipt
of the electronic mail of the 1st Applicants dated 7 June 2012.

58. By a Note Verbale dated 7 June 2012, the Respondent submitted
the written copy of its oral submissions for the Consolidated
Applications.

59. By a letter dated 11 June 2012 to the Respondent, the Registrar
acknowledged receipt of the written copy of the Respondent’s oral
submissions.

60. By separate letters dated 12 June 2012, the Parties were informed
of the practical arrangements relating to the hearing of the Application.

61. By an electronic mail of 14 June 2012, the 2nd Applicant’s Counsel
informed the Registrar of the issues the 2nd Applicant would be raising
during the public hearings.

62. Public hearings were held at the seat of the Court in Arusha,
Tanzania on 14 and 15 June 2012, during which oral arguments were
heard on both the preliminary objections and the merits. The
appearances were as follows:
For the 1st Applicants:

*  Mr Clement Julius Mashamba, Advocate;

*  MrJames Jesse, Advocate; and

*  Mr Donald Deya, Advocate
For the 2nd Applicant:

+  Mr Setondji Roland Adjovi, Counsel
For the Respondent.

«  Mr Mathew M. Mwaimu, Director of Constitutional Affairs and Human
Rights, Attorney General’'s Chambers;

* Ms Sarah Mwaipopo, Principal State Attorney, Attorney General’s
Chambers;
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* Mrs Alesia Mbuya, Principal State Attorney, Attorney General’s
Chambers;
* Ms Nkasori Sarakikya, Principal State Attorney, Attorney General's
Chambers;
« Mr Edson Mweyunge, Senior State Attorney, Attorney General’s
Chambers; and
* Mr Benedict T. Msuya, Second Secretary/Legal Officer, Ministry of
Foreign Affairs and International Cooperation.
63. At the hearing, questions were also put by Members of the Court to
the Parties; the replies were given orally.

64. By separate letters dated 31 July 2012, the Registrar forwarded to
the Parties copies of the verbatim record of the public hearings and
informed them that their comments on the same, if any, had to be sent
within thirty (30) days.

65. By a Note Verbale dated 31 August 2012 and received at the
Registry by electronic mail of the same date and in hard copy on 3
September 2012, the Respondent transmitted to the Registrar its
comments on the verbatim record of the public hearings; however, no
comments were received from the Applicants.

A. Historical and factual background to the Applications

66. The Court briefly sets out below the historical and factual
background to the two Applications.

67. In 1992, the National Assembly of the United Republic of Tanzania
(“the Tanzanian National Assembly”) passed the Eighth Constitutional
Amendment Act, which entered into force in the same year. It required
that any candidate for Presidential, Parliamentary and Local
Government elections had to be a member of, and be sponsored by, a
political party.

68. In 1993, Reverend Christopher R. Mtikila, the 2nd Applicant, filed a
Constitutional Case in the High Court of the United Republic of
Tanzania (“the High Court”) in Rev Christopher Mtikila v The Attorney
General, Civil Case No.5 of 1993 (“Civil Case No 5 of 1993"),
challenging the amendment to Articles 39, 67 and 77 of the Constitution
of the United Republic of Tanzania and to Section 39 of the Local
Authorities (Elections) Act 1979 (as later amended by the Local
Authorities (Elections) Act No 7 of 2002) through the Eighth
Constitutional Amendment Act referred to above. The 2nd Applicant
contended in the High Court, that the amendment conflicted with the
Constitution of the United Republic of Tanzania and was therefore null
and void.

69. On 24 October 1994, the High Court delivered its judgment in Civil
Case No5 of 1993 in favour of the 2nd Applicant, declaring as
unconstitutional the amendment which sought to bar independent
candidates from contesting Presidential, Parliamentary and Local
Government elections.

70. In the meantime, the Government had on 16 October 1994, tabled
a Bill in Parliament (Eleventh Constitutional Amendment Act No 34 of
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1994) seeking to nullify the right of independent candidates to contest
Presidential, Parliamentary and Local Government Elections.

71. On 2 December 1994, the Tanzanian National Assembly passed
the Bill (Eleventh Constitutional Amendment Act No 34 of 1994) whose
effect was to restore the Constitutional position before Civil Case No 5
of 1993 by amending Article 21(1) of the Constitution of the United
Republic of Tanzania. This Bill became law on 17 January 1995 when
it received Presidential assent. This law negated the High Court’s
judgment in Civil Case No 5 of 1993.

72. In 2005, 2nd Applicant instituted another case in the High Court
Christopher Mtikila v The Attorney General, Miscellaneous Civil Cause
No 10 of 2005, again challenging the amendments to Articles 39, 67
and 77 of the Constitution of the United Republic of Tanzania as
contained in the Eleventh Constitutional Amendment Act of 1994. On 5
May 2006, the High Court once more found in his favour, holding that
the impugned amendments violated the democratic principles and the
doctrine of basic structures enshrined in the Constitution. By this
judgment, the High Court again allowed independent candidates.

73. In 2009, the Attorney General appealed to the Court of Appeal of
the United Republic of Tanzania (“the Court of Appeal®), in The
Honourable Attorney General v Reverend Christopher Mitikila Civil
Appeal No 45 of 2009 (“Civil Appeal No 45 of 2009”), against the above
judgment of the High Court. In its Judgment of 17 June 2010, the Court
of Appeal reversed the High Court’'s judgment, thereby disallowing
independent candidates for election to Local Government, Parliament
or the Presidency.

74. The Court of Appeal ruled that the matter was a political one and
therefore had to be resolved by Parliament. Afterwards, Parliament set
in motion a consultative process aimed at obtaining the views of the
citizens of Tanzania on the possible amendment of the Constitution. At
the hearing, it was confirmed to the Court that the process was still
ongoing.

75. As the municipal legal order currently stands in the United Republic
of Tanzania, candidates who are not members of or sponsored by a
political party cannot run in Presidential, Parliamentary or Local
Government elections.

B. Remedies sought by the Applicants

76. The 1st Applicants pray the Court to:

“(a) Declare that the Respondent is in violation of Articles 2 and 13(1) of the
African Charter on Human and Peoples’ Rights and Articles 3 and 25
of the ICCPR (International Covenant on Civil and Political Rights);

(b) Make an order that the Respondents put in place the necessary
constitutional, legislative and other measures to guarantee the rights
provided under Articles 2 and 13(1) of the African Charter and Articles
3 and 25 of the ICCPR;

(c) Make an Order that the Respondent report to the Honourable Court,
within a period of twelve (12) months from the date of the judgment
issued by the Honourable Court, on the implementation of this
judgment and consequential orders;
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(d) Any other remedy and/or relief that the Honourable Court will deem fit
to grant; and

(e) The Respondent to pay the Applicants’ costs.”
77. The 2nd Applicant prays the following remedies:

“(a) That the Court make a finding that the United Republic of Tanzania has
violated and continues to violate his rights,

(b) That the United Republic of Tanzania ought to provide appropriate
compensation to him for the continuous violation of his rights that
forced him to endure long and costly judicial proceedings.

(c) That he reserves the right to substantiate the legal analysis for claiming
compensation and reparations.”

C. Nature of the Applicants’ case

78. The 1st and 2nd Applicants have substantially the same case. They
challenge the validity of the amendments, referred to earlier, to the
Constitution of the United Republic of Tanzania, the effect of which is,
briefly stated, to bar independent candidates to stand for the
Presidential, Parliamentary and Local Government elections; the
amendments require that candidates have to belong to or be sponsored
by a registered political party. The Applicants contend that the
prohibition of independent candidature violates an aspirant’s rights to
participate in public affairs in their country, which rights are protected
under various international human rights instruments.

D. Respondent’s preliminary objections

79. The Respondent raises certain preliminary objections on both
admissibility and jurisdiction.

80. The preliminary objections on admissibility:
80.1 Lack of exhaustion of local remedies

Article 6(2) of the Protocol, read together with Article 56(5) of the
Charter, requires that for an Application to this Court to be admissible,
an Applicant must have exhausted local remedies. Article 6(2) of the
Protocol reads: “The Court shall rule on the admissibility of cases taking
into account the provisions of Article 56 of the Charter.” In its turn,
Article 56(5) of the Charter requires that Applications shall be
considered if they “are sent after exhausting local remedies, if any
unless it is obvious that this procedure is unduly prolonged”. The
Respondent contends that the Applicants have not done so. This is
because, according to the Respondent, the judgment of the Court of
Appeal stated that the issue relating to the prohibition of independent
candidates had to be settled by Parliament. Respondent also argues
that the Government has prepared and tabled the Constitutional
Review Bill dated 11 March 2011, with a view to setting up a
mechanism for the constitutional review process. At the time of the
Applications the bill was awaiting its second and third reading, before
being enacted into law. Respondent argued that the Appellate
judgment of 17 June 2010, did not substantively deal with the issue of
independent candidates; the matter was left to Parliament and this
avenue has not yet been exploited. Respondent adds that Parliament
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is yet to convene and deliberate on the matter. It further argues that
there has been a significant development with the process of reviewing
the Constitution of the United Republic of Tanzania. To this end, a
commission has been set up, and mandated, to be in charge of the
reviewing process. The Respondent argues that, since the commission
is to collect the views of the public, the 2nd Applicant will have an
opportunity to give his views on the issue of independent candidacy.
There shall also be a Constituent Assembly which will deliberate on the
provisions of the new Constitution. The Respondent therefore argues
that the matter has been left to the people of Tanzania.

80.2 Unreasonable delay in filing the Applications

The second preliminary objection raised by Respondent on
admissibility is based on Article 56(6) of the Charter, which requires that
Applications be “.. submitted within a reasonable period from the time
local remedies are exhausted or from the date the [Court] is seized with
the matter”. The Respondent contends that the Applicants took
unreasonably too long to bring their Applications. It argues that
whereas the Court of Appeal handed down its judgment on 17 June
2010, it was not until 2 June 2011 and 10 June 2011 that the 1st
Applicants and 2nd Applicant, respectively, filed their Applications.

80.3 Lack of jurisdiction

The other preliminary objection raised by the Respondent relates to the
issue of jurisdiction. Respondent argues that at the time of the alleged
violation of the rights in question, the Protocol had not yet come into
operation. The Court therefore has no jurisdiction to hear the matter.

E. The Applicants’ response to the preliminary
objections

81. The Applicants responded to the above preliminary objections
raised by the Respondent.

81.1 Alleged lack of exhaustion of local remedies

The Applicants contend that the constitution review process and
Parliament do not constitute a viable local remedy required to be
exhausted in terms of Article 6(2) of the Protocol, read together with
Article 56(5) of the Charter. According to the Applicants, what
constitutes a viable remedy which must first be exhausted is a judicial
remedy.

81.2 Alleged unreasonable delay in filing the Applications

Regarding the objection that the Applicants took unreasonably long to
bring their Applications:

The Applicants contend that there has not been any undue delay. Firstly,
within four months of the judgment, there were general elections, and
functionaries were preoccupied with those elections. Secondly, the
Applicants say that they had to wait for Parliament to deal with the matter
in the wake of the judgment of the Court of Appeal. They contend that the
lapsed time must be reckoned from the time Parliament failed to act.

81.3 Alleged lack of jurisdiction
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The objection based on lack of jurisdiction on the ground that the
Protocol was not yet operational at the time of the alleged violation of
the 2nd Applicant’s rights: The 2nd Applicant argues that a distinction
has to be made between normative and institutional provisions. The
rights sought to be protected were enshrined in the Charter to which
Respondent was already a party at the time of the alleged violation;
although the Protocol came into operation later, it was merely a
mechanism to protect those rights. The Charter sets out rights while the
Protocol provides an institutional framework for enforcement of those
rights. The Applicant stated that it is not the ratification of the Protocol
that establishes the rights, rather these rights existed in the Charter and
the Respondent has violated them and continues to do so. The issue of
retroactivity therefore does not arise.

IV. The Court’s ruling on admissibility

82. Lack of exhaustion of local remedies

82.1 The Court is of the view that, in principle, the remedies envisaged
in Article 6(2) of the Protocol read together with Article 56(5) of the
Charter are primarily judicial remedies as they are the ones that meet
the criteria of availability, effectiveness and sufficiency that has been
elaborated in jurisprudence Thus, in Communication Nos 147/95, 147/
96 Sir Dawda K. Jawara v The Gambia, Thirteenth Annual Activity
Report (1999-2000) at paragraph 31, the African Commission stated
that: “Three major criteria could be deduced in determining [the
exhaustion] rule, namely: the remedy must be available, effective and
sufficient.” In Communication No 221/98 Alfred B Cudjoe v Ghana,
Twelfth Annual Activity Report (1998-1999) at paragraph 13, the
Commission had earlier stated that: “[T]he internal remedy to which
Article 56(5) [of the Charter] refers entails a remedy sought from courts
of a judicial nature.” In the case of Velasquez-Rodriguez v Honduras,
Judgment of 29 July 1988, Series C No 4 paragraph 64, the Inter-
American Court of Human Rights stated that: “Adequate domestic
remedies are those which are suitable to address an infringement of a
legal right. A number of remedies exist in the legal system of every
country, but not all are applicable in every circumstance. If a remedy is
not adequate in a specific date, it obviously need not be exhausted.” In
a similar vein, the European Court of Human Rights in Akdivar and
Others v Turkey Application No 21893/93, Judgment of 16 September
1996, paragraph 66 stated that: “To meet the exhaustion requirement
normal recourse should be had by an Applicant to remedies which are
available and sufficient to afford redress in respect of the breaches
alleged. The existence of the remedies in question must be sufficiently
certain not only in theory but in practice, failing which they will lack the
requisite accessibility and effectiveness.”

82.2 The 2nd Applicant contends that he has exhausted local judicial
remedies since the judgment of the Court of Appeal, which is the final
court, set aside the judgments of the High Court that had declared the
prohibition of independent candidates unconstitutional. The 1st
Applicants argued that it was not necessary for them to institute an
action challenging this prohibition as the outcome would have been the
same. The Respondent did not join issue on the 1st Applicants’
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argument. However, the Respondent argues that the parliamentary
process with which the constitutional review process is connected, is
also a remedy which the Applicants should have exhausted.

82.3 The term local remedies is understood in human rights
jurisprudence to refer primarily to judicial remedies as these are the
most effective means of redressing human rights violations. That the
2nd Applicant has exhausted local judicial remedies is not in dispute.
The Respondent, having not joined issue on the 1st Applicants’
argument that they need not have instituted an action challenging the
prohibition of independent candidates, is deemed to have admitted the
position of the 1st Applicants. In the circumstances, the Court accepts
that there was no need for the 1st Applicants to go through the same
local judicial process the outcome of which was known. The
parliamentary process, which the Respondent states should also be
exhausted is a political process and is not an available, effective and
sufficient remedy because it is not freely accessible to each and every
individual; it is discretionary and may be abandoned anytime;
moreover, the outcome thereof depends on the will of the majority. No
matter how democratic the parliamentary process will be, it cannot be
equated to an independent judicial process for the vindication of the
rights under the Charter. In conclusion, we find that the Applicants have
exhausted local remedies as is envisaged by Article 6(2) of the Protocol
read together with Article 56(5) of the Charter.

83. Alleged delay in filing the Applications

The Court agrees with the Applicants that there has not been an
inordinate delay in filing the Applications; because after the judgment of
the Court of Appeal, the Applicants were entitled to wait for the reaction
of Parliament to the judgment. In the circumstances, the period of about
three hundred and sixty (360) days, which is about one year from the
date of the judgment of the Court of Appeal until the Applications were
filed was not unreasonably long.

V. The Court’s ruling on the preliminary objection on
jurisdiction

A. Temporal jurisdiction of the Court

84. The only point on which the Court’s jurisdiction is challenged is
based on the fact that the conduct complained of, namely, the barring
of independent candidates, occurred before the Protocol came into
operation. This argument cannot be upheld. The rights alleged to be
violated are protected by the Charter. By the time of the alleged
violation, the Respondent had already ratified the Charter and was
therefore bound by it, The Charter was operational, and there was
therefore already a duty on the Respondent as at the time of the alleged
violation to protect those rights. At the time the Protocol was ratified by
the Respondent and when it came into operation in respect of the
Respondent, the alleged violation was continuing and is still continuing:
independent candidates are still not allowed to stand for the position of
President or to contest Parliamentary and Local Government elections.
Furthermore, the alleged violations continued beyond the time the
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Respondent made the declaration in terms of Article 34(6) of the
Protocol.

B. Material and personal jurisdiction of the Court

85. Article 3(1) of the Protocol confers jurisdiction on this Court to hear
matters concerning the alleged violation of human rights; the Article
reads: “The jurisdiction of the Court shall extend to all cases and
disputes submitted to it concerning the interpretation and Application of
the Charter, this Protocol and any other relevant Human Rights
instrument ratified by the States concerned.”

It appears that the alleged violations fall within the scope of this
provision.

86. Article 5(3) of the Protocol read together with Article 34(6) of the
Protocol sets out the jurisdiction of the Court to consider Applications
from individuals and NGOs. Article 5(3) reads: “The Court may entitle
relevant Non Governmental organizations (NGOs) with observer status
before the Commission, and individuals to institute cases directly
before it, in accordance with Article 34(6) of this Protocol”.

Article 34(6) provides: “At the time of the ratification of this Protocol or
any time thereafter, the State shall make a declaration accepting the
competence of the Court to receive cases under Article 5(3) of this
Protocol. The Court shall not receive any petition under Article 5(3)
involving a State Party which has not made such a declaration.”

From the record, the Respondent has ratified the Protocol and made
the declaration under Article 34(6) thereof, thus the Court can consider
Applications from individuals and NGOs brought against it; the 1st
Applicants have Observer Status before the Commission therefore the
Court has jurisdiction ratione personae.

87. Apart from the point of the temporal jurisdiction of the Court dealt
with above which was raised by the Respondent, no other point
challenging the jurisdiction of the Court was raised; there is no issue
which deprives the Court of its jurisdiction. It therefore has jurisdiction
to hear the matter.

88. As the Applications are admissible, and the Court has jurisdiction,
the Court proceeds to consider the merits of the case which, as said
earlier, were argued together with the Respondent’s preliminary
objections.

VI. Merits of the case

89. The Applicants’ case on the merits

89.1 The case and arguments of the 1st Applicants and the 2nd
Applicant on the merits are substantially the same; therefore, they will
be dealt with together, except where it is necessary to make a
distinction.

89.2 The gist of the Applicants’ case, set out earlier in more details, is
that the Eleventh Constitutional Amendment passed by the Tanzanian
National Assembly on 2 December 1994 and assented to by the
President of the United Republic of Tanzania on 17 January 1995,
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violates rights under Articles 2, 10 and 13(1) of the Charter, which
articles are referred to later in detail, inasmuch as it bars independent
candidates from contesting Presidential, Parliamentary as well as Local
Government elections.

89.3 It is contended, firstly, that the prohibition constitutes
discrimination against independent candidates. Secondly, that it
violates the right to freedom of association and also the right to
participate in public or government affairs in one’s country. It is argued
that the requirements for forming a political party are onerous; for
example, a political party must have certain quota numbers by regions;
it must also have members not only from the Mainland, but also from
Zanzibar. One could not enjoy the exercise of one’s political rights
unless one belonged to a political party; the Applicants, therefore argue
that there is no freedom of association.

90. Respondent’s case on the merits

90.1 The Respondent argues that the prohibition of independent
candidates is a way of avoiding absolute and uncontrolled liberty, which
would lead to anarchy and disorder; the prohibition is necessary for
good governance and unity. Therefore, the qualifications for election to
the positions of President of the United Republic of Tanzania, Member
of Parliament and in Local Government has been regulated by articles
39(1) and 67(1)(b) of the Constitution of the United Republic of
Tanzania 1977, and section 39(f) of the Local Authorities (Elections)
Act, Cap 292, respectively. The prohibition on independent candidates
for positions of government leadership is necessary for national
security, defence, public order, public peace and morality. Respondent
further argues that the requirements for the registration of a political
party, such as the need to include regional representation, are
necessary to avoid tribalism.

90.2 Regarding the alleged discrimination, the Respondent argues that
the relevant constitutional amendments were not targeted at any
particular individuals, but apply to all Tanzanians equally; therefore, the
amendments are not discriminatory.

90.3 With regard to the alleged violation of the right to freedom of
association, the Respondent argues that standing for a political position
is a matter of personal ambition; one is not forced to do so if one does
not want to. Referring to 2nd Applicant in particular, Respondent argues
that he has never been prevented from participating in politics; he
belongs to a political party and has stood for the position of President
but lost.

90.4 The Respondent therefore prays the Court to dismiss the
Applications.

VIl. The decision of the Court on the merits

A. The right to participate freely in the government of
one’s country

91. The Applicants, as stated earlier, contend that the Respondent is in
violation of Article 13(1) of the Charter. They argue that the violation is
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still continuing as it pertains to constitutional and statutory provisions
which are still in force.

92. They are also relying on Articles 3 and 25 of the International
Covenant on Civil and Political Rights (ICCPR) and Article 21(1) of the
Universal Declaration of Human Rights (UDHR).

93. In summary, they contend that the judgment of the Tanzanian Court
of Appeal, Articles 39, 47, 67 and 77 of the Constitution of the United
Republic of Tanzania 1977, and the Local Authorities (Election) Act No
7 of 2002, which collectively require that candidates for Presidential,
Parliamentary and Local Government elections must be members of
and be sponsored by a Political Party, constitute a violation of Articles
2,10 and 13 of the Charter and Articles 3 and 25 of the ICCPR.

94. The Respondent, on its part, states that the decision on whether or
not to introduce independent candidature in Tanzania is dependent on
the social needs of the country, based on its historical reality. The
Respondent argues that the issue of independent candidature is
political and not legal. This argument is in line with the decision of the
Tanzanian Court of Appeal.

95. The Respondent contends further that the restriction on
independent candidature is a means for avoiding absolute and
uncontrolled liberty, “whole and free from restraint which would lead to
anarchy”.

96. The Respondent also points out that the 2nd Applicant has formed
his own political party and, effectively, has not been prevented from
participating in politics.

97. In considering this alleged violation of Article 13(1) of the Charter by
the Respondent, it is necessary for the Court to consider critically the
Article relied on. Article 13(1) of the Charter, which is the main provision
on political participation, states that: “1. Every citizen shall have the
right to participate freely in the government of his country, either directly
or through freely chosen representatives in accordance with the
provisions of the law.”

98. It is imperative to state here that the rights guaranteed under the
Charter as stated in Article 13(1) are individual rights. They are not
meant to be enjoyed only in association with some other individuals or
group of individuals such as political parties. Therefore, in an
Application such as the instant one, what is of paramount significance
is whether or not an individual right has been placed into jeopardy, or
otherwise violated, not whether or not groups may enjoy the particular
right.

99. In view of the patently clear terms of Article 13(1) of the Charter,
which gives to the citizen the option of participating in the governance
of her country directly or through representatives, a requirement that a
candidate must belong to a political party before she is enabled to
participate in the governance of Tanzania surely derogates from the
rights enshrined in Article 13(1) of the Charter. Although, the exercise
of this right must be in accordance with the law.

100. The enjoyment of this right is also restricted by Article 27(2) of the
Charter which provides that: “The rights and freedoms of each
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individual shall be exercised with due regard to the rights of others,
collective security, morality and common interest”.

Further, the duty set out in Article 29(4) of the Charter which requires
individuals, “To preserve and strengthen social and national solidarity,
particularly when the latter is threatened;” also limits the enjoyment of
this right.

101. The Respondent, in support of the said restrictions calls in aid the
principle of necessity based on the social needs of the people of
Tanzania. What are these social needs?

102. In response to the questions put by the Court during the hearing,
the Respondent stated that the circumstances prevailing in Tanzania
demand that the prohibition of independent candidates be maintained.
According to the Respondent, this is in view of the structure of the
Union, the United Republic of Tanzania comprising Mainland Tanzania
and Tanzania Zanzibar. They contended that the restriction that there
should be at least a minimum number of members of a party from the
Mainland and from Zanzibar is justifiable and that the requirements to
be met regarding the registration of political parties have resulted in no
tribalism in Tanzania. The Respondent argues that the law merely sets
out the procedure of exercising the right but does not restrict it and that
the procedure merely sets out the minimum obligations one has to
discharge in order to enjoy the rights and that these are reasonable.

103. The Respondent reiterated the position of the Court of Appeal in
Civil Appeal No 45 of 2009 which was similar to the decision in the Inter-
American Court of Human Rights; Castafieda Gutman v Mexico,
Judgment of 6 August 2008 Series C No 184 to the effect that the
decision to introduce independent candidates depends on the social
needs of each state based on its historical reality. The Respondent
cited paragraphs 192 and 193 of the judgment in the Castafieda
Gutman v Mexico case as follows:

“192. The systems that accept independent candidates can be based on
the need to expand and improve participation and representation in the
management of public affairs and to enable a greater rapprochement
between the citizens and the democratic institutions; while the systems that
opt for the exclusivity of candidacies through political parties can be based
on different social needs, such as strengthening these organisaitons as
essential instruments of democracy, or the efficient organization of the
electoral process. These needs must ultimately respond to a legitimate
purpose in accordance with the American Convention.

“193. The Court considers that the State has justified that the registration
of candidates exclusively through political parties responds to compelling
social needs based on diverse historical, political and social grounds. The
need to create and strengthen the party system as a response to an
historical and political reality; the need to organize efficiently the electoral
process in a society of 75 million voters, in which everyone would have the
same right to be elected; the need for a system of predominantly public
financing to ensure the development of genuine free elections, in equal
conditions and the need to monitor efficiently the funds used in the
elections, all respond to essential public interest. To the contrary, the
representatives have not provided sufficient evidence that, over and above
their statements regarding the lack of credibility of the political parties and
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the need for independent candidates, would nullify the arguments put
forward by the State.”

104. The Respondent elaborated on what it described as the historical
and social realities leading to the prohibition of independent
candidates. According to the Respondent, after independence,
Tanzania had a multiparty system but the one-party system was
instituted to cement national unity. Multi-party democracy was
reintroduced in the early 90s and through the Eighth Amendment to the
Constitution, particularly Articles 39, 47 and 67, independent candidacy
was prohibited. These provisions were enacted at a time when
Tanzania was a young democracy and were necessary so that multi-
party democracy is strengthened.

105. The Respondent also elaborated on the alleged mischief which
sought to be addressed by the Eleventh Constitutional Amendment.
They stated that prior to the passing of Eleventh Constitutional
Amendment, a reading of Article 21 of the Constitution dealt exclusively
with the right to participate in national public affairs, while the
qualifications for party affiliation for Presidential, Parliamentary, as well
as Local Government posts, were enshrined in Articles 39, 47 and 67
of the Constitution. Therefore, Article 21 of the Constitution was read in
isolation from the provisions dealing with the requirement of party
affiliation for participation in national public affairs. This was a mischief
which was caused by non-harmonisation of the two sets of provisions.
The Eleventh Constitutional amendment was meant to cure this
mischief by harmonizing and cross referring the provisions dealing with
party sponsorship, that is, Articles 39, 47 and 67 to Article 21 which
deals with the right to participate in public affairs. They also maintained
the already existing provisions by solidifying and concretizing them.
Similarly, the intention of the government was to allow participation in
public affairs through political parties, bearing in mind that the
amendments were only made two years after the enactment of the
Political Parties Act in 1992 and Tanzania was still in the throes of
establishing a multiparty democracy. The country, at the time, was as
yet to hold its very first general election under the multi-party system,
and it was still at its infant stage of multiparty democracy, and there was
not any compelling social need for independent candidature.

106. Jurisprudence

106.1 Jurisprudence regarding the restrictions on the exercise of rights
has developed the principle that, the restrictions must be necessary in
a democratic society; they must be reasonably proportionate to the
legitimate aim pursued. Once the complainant has established that
there is a prima facie violation of a right, the Respondent State may
argue that the right has been legitimately restricted by “law”, by
providing evidence that the restriction serves one of the purposes set
out in Article 27(2) of the Charter. In Communications No 105/93, 128/
94, 130/94, 152/96) Media Rights Agenda and others v Nigeria
Fourteenth Activity Report (2000-2001) and Communication No 255/
2002 Gareth Anver Prince v South Africa Eighteenth Activity Report
(July 2004 —December 2004), the Commission has stated that the “only
legitimate reasons for limitations to the rights and freedoms of the
African Charter” are found in Article 27(2) of the Charter. After
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assessing whether the restriction is effected through a “law of general
Application”, the Commission applies a proportionality test, in terms of
which it weighs the impact, nature and extent of the limitation against
the legitimate state interest serving a particular goal. The legitimate
interest must be “proportionate with and absolutely necessary for the
advantages which are to be obtained”.

106.2 The European Court of Human Rights (“European Court”) also
adopts a similar approach. In Handyside v United Kingdom, Application
No 5493/72 Judgment of 7 December 1976, Series A No 24 at
paragraph 49, the Court stated that: “The Court’s supervisory functions
oblige it to pay the utmost attention to the principles characterizing a
“democratic society”. ... This means, amongst other things, that every
“formality”, “condition”, “restriction” or “penalty” imposed ...must be

proportionate to the legitimate aim pursued.”

This approach was restated in Gillow v United Kingdom Application No
9063/80 Judgment of 24 November 1986 at paragraph 55:

“As to the principles relevant to the assessment of the ‘necessity’ of a given
measure ‘in a democratic society’, reference should be made to the Court’s
case-law. The notion of necessity implies a pressing social need; in
particular, the measure employed must be proportionate to the legitimate
aim pursued. In addition, the scope of the margin of appreciation enjoyed
by the national authorities will depend not only on the nature of the aim of
the restriction but also on the nature of the right involved.”

106.3 Concerning the social need, the European Court does not only
verify if the State applied the principle of margin of appreciation in good
faith, it also assesses whether the reasons given are “relevant and
sufficient”, as the Court specified in Olsson v Sweden Application No
10465/83 Judgment of 24 March 1988 at paragraph 68.

106.4 Next, in accordance with the specification set outin Sporrong and
Lonnroth v Sweden Applications No 7151/75, 7152/75 Judgment of 23
September 1982, the European Court assesses if the interference is
proportionate to the legitimate aim, in doing so it “must determine
whether a fair balance was struck between the demands of the general
interest of the community and the requirements of the protection of the
individual's fundamental rights”.

106.5 In order to determine whether the restriction of rights is legal, the
Inter-American Court of Human Rights is guided by Articles 30 and
32(2) of the American Convention on Human Rights (ACHR) which sets
out the scope of restrictions on rights. Article 30 of the ACHR provides
that: “The restrictions that, pursuant to this Convention, may be placed
on the enjoyment or exercise of the rights or freedoms recognized
herein may not be applied except in accordance with laws enacted for
reasons of general interest and in accordance with the purpose for
which such restrictions have been established.” On its part, Article
32(2) provides that: “The rights of each person are limited by the rights
of others, by the security of all and by the just demands of the general
welfare, in a democratic society.” A restriction on rights is authorized
only if the legal basis is a legislative act and if the law’s content
conforms to the ACHR. The Court requires that the restrictions be legal
and legitimate. This approach is settled in Baena Ricardo and others
against Panama (Judgment of 2 February 2001).
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B. The Court’s finding

107.1 The Court agrees with the Commission, that the limitations to the
rights and freedoms in the Charter are only those set out in Article 27(2)
of the Charter and that such limitations must take the form of “law of
general Application” and these must be proportionate to the legitimate
aim pursued. This is the same approach with the European Court,
which requires a determination of whether a fair balance was struck
between the demands of the general interest of the community and the
requirements of the protection of the individual’s fundamental rights.

107.2 Article 27(2) of the Charter allows restrictions on the rights and
freedoms of individuals only on the basis of the rights of others,
collective security, morality and common interest. The needs of the
people of Tanzania, to which individual rights are subjected, we believe,
must be in line with and relate to the duties of the individual, as stated
in Article 27(2) of the Charter, requiring considerations of security,
morality, common interest and solidarity. There is nothing in the
Respondent’s arguments set out earlier, to show that the restrictions on
the exercise of the right to participate freely in the government of the
country by prohibiting independent candidates falls within the
permissible restrictions set out in Article 27(2) of the Charter. In any
event, the restriction on the exercise of the right through the prohibition
on independent candidacy is not proportionate to the alleged aim of
fostering national unity and solidarity.

107.3 The Respondent has relied heavily on the Castafieda Gutman v
Mexico case. In that case, the Inter-American Court found that
individuals had other options if they wished to seek public elective
office. Thus, apart from having to be a member of and being sponsored
by a political party, one could be sponsored by a political party without
being a member of that party and also one could form one’s own
political party particularly since the requirements for doing so were not
arduous. In the instant case, Tanzanian citizens can only seek public
elective office by being members of and being sponsored by political
parties; there is no other option available to them.

107.4 The United Nation’s Human Rights Committee’s General
Comment No. 25 on the right to participate in public affairs, voting rights
and the right of equal access to public service (Art.25), at paragraph 17
thereof, provides that:

“The right of persons to stand for election should not be limited
unreasonably by requiring candidates to be members of parties or of
specific parties. If a candidate is required to have a minimum number of
supporters for nomination this requirement should be reasonable and not
act as a barrier to candidacy. Without prejudice to paragraph (1) of Article
5 of the Covenant, political opinion may not be used as a ground to deprive
any person of the right to stand for election.”

The Court agrees with this General Comment, as it is an authoritative
statement of interpretation of Article 25 of the ICCPR, which reflects the
spirit of Article 13 of the Charter and which, in accordance with Article
60 of the Charter, is an “instrument adopted by the United Nations on
human and peoples’ rights” that the Court can “draw inspiration from” in
its interpretation of the Charter.
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108. Furthermore, it is the view of the Court that the limitation imposed
by the Respondent ought to be in consonance with international
standards, to which the Respondent is expected to adhere. This is in
line with the principle set out in Article 27 of the Vienna Convention on
the Law of Treaties which provides that: “A party may not invoke the
provisions of its internal law as justification for its failure to perform a
treaty. This rule is without prejudice to Article 46.” Additionally, Article
32 of the International Law Commission Articles on State Responsibility
2001 provides that “the Responsible State may not rely on the
provisions of its internal law as justification for failure to comply with its
obligations”.

109. The Respondent relies on Article 13(1) of the Charter, that the
enjoyment of the rights thereunder must be in accordance with the law,
that is, the Respondent’s national law. It is pertinent to note that such
limitations as may be placed by national law may not negate the clearly
expressed provisions of the Charter. The Court agrees with the
Commission’s finding in Communication No 212/98 Amnesty
International v Zambia Twelfth Activity Report (1998 — 1999) paragraph
50 that:

“The Commission is of the view that the “claw-back” clauses must not be
interpreted against the Charter. Recourse to them shouldn’t be used as a
means of giving credence to violations of the express provisions of the
Charter .... It is important for the Commission to caution against a too easy
resort to the limitation clauses in the African Charter. The onus is on the
state to prove that it is justified to resort to the limitation clause.”

Having ratified the Charter, the Respondent has an obligation to make
laws in line with the intents and purposes of the Charter. Thus it is the
view of the Court that whilst the said clause envisages the enactment
of rules and regulations for the enjoyment of the rights enshrined
therein, such rules and regulations may not be allowed to nullify the
very rights and liberties they are to regulate. Wherein lies any freedom
if in order to even choose a representative of one’s choice one is
compelled to choose only from persons sponsored by political parties,
however unsuitable such persons might be. To the extent that the said
provision reserves to the citizen the right to participate directly or
through representatives in government, any law that requires the citizen
to be part of a political party before she can become a presidential
candidate is an unnecessary fetter that denies to the citizen the right of
direct participation, and amounts to a violation.

110. Finally on the issue that the 2nd Applicant has now formed his own
political party, the Court finds that it does not in any way absolve the
Respondent from any of its obligations. If the 2nd Applicant in his
eagerness to participate in politics as a responsible citizen forms his
own party to cross the hurdle set up by the Respondent, he should not
be forced to continue if he finds himself unable to cope with the burden
of establishing and maintaining a political party. It cannot be said he has
not been prevented from freely participating in the government of his
Country. He tried it once and if he no longer wishes to go that route, he
has the right to seek to insist on the strict observance of his Charter
rights. And having chosen not to form his own party, must he be
excluded? Certainly not. Indeed, it is even arguable that, even if the
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Applicant has successfully formed a political party, he cannot be
stopped from challenging the validity of the laws in question and from
asserting that the same amounts to a violation of the Charter. A matter
such as this one cannot and must not be dealt with as though it were a
personal action, and it would be inappropriate for this Court to do so. If
there is violation, it operates to the prejudice of all Tanzanians; and if
the Applicants’ Application succeeds, the outcome inures to the benefit
of all Tanzanians.

111. The Court therefore finds a violation of the right to participate freely
in the government of one’s country since for one to participate in
Presidential, Parliamentary or Local Government elections in Tanzania,
one must belong to a political party. Tanzanians are thus prevented
from freely participating in the government of their Country directly or
through freely chosen representatives.

C. Theright to freedom of association

112. It is the contention of the Applicants that the restriction requiring
affiliation to a political party has impaired the freedom of association for
Tanzanians wishing to participate in politics. They contend further that
freedom of association is a core democratic principle which is meant to
allow citizens to monitor the State so as to ensure appropriate
discharge of public functions and demand government compliance with
legislations thus ensuring transparency and accountability. They
placed reliance on Article 10 of the African Charter, Article 20 of the
Universal Declaration of Human Rights and Article 22 of the ICCPR.
Article 10(2) of the Charter indeed states that: “2. Subject to the
obligation of solidarity provided for in Article 29, no one may be
compelled to join an association”. The relevant cross reference to
Article 29 of the Charter is Article 29(4) thereof which imposes a duty
on the individual to “preserve and strengthen social and national
solidarity, particularly when the latter is threatened”. Article 27(2) of the
Charter, being the general limitation clause is pertinent to the
consideration of this matter. For ease of reference it is cited again. It
provides that: “The rights and freedoms of each individual shall be
exercised with due regard to the rights of others, collective security,
morality and common interest.” This provision means that State Parties
to the Charter are allowed some measure of discretion [to restrict] the
freedom of association in the interest of collective security, morality,
common interest and the rights and freedoms of others.

113. It is the view of the Court that freedom of association is negated if
an individual is forced to associate with others. Freedom of association
is also negated if other people are forced to join up with the individual.
In other words freedom of association implies freedom to associate and
freedom not to associate.

114. The Court therefore finds that by requiring individuals to belong to
and to be sponsored by a political party in seeking election in the
Presidential, Parliamentary and Local Government posts; the
Respondent has violated the right to freedom of association. This is
because individuals are compelled to join or form an association before
seeking these elective positions.
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115. The Court is not satisfied that the social needs argument raised by
the Respondent, which has already been dealt with, meets the
exceptions in Articles 29(4) and 27(2) of the Charter to such an extent
that it justifies the limitation of the right to freedom of association.

D. The right not to be discriminated against and the right
to equality

116. The Applicants allege that the constitutional provisions which
prohibit independent candidature have the effect of discriminating
against the majority of Tanzanians, therefore violating the right to
freedom from discrimination enshrined in Article 2 of the African
Charter. The Article provides: “Every individual shall be entitled to the
enjoyment of the rights and freedoms recognized and guaranteed in the
present Charter without distinction of any kind such as race, ethnic
group, color, sex, language, religion, political or any other opinion,
national and social origin, fortune, birth or other status.”

117. The Applicants argue that though the law prohibiting independent
candidature applies to all Tanzanians equally, its effects are
discriminatory because only those who are members of and are
sponsored by political parties can seek election to the Presidency,
Parliament and Local Government positions. The Applicants referred
the Court to the jurisprudence of the Commission in Communication No
211/98 Legal Resources Foundation v Zambia Fourteenth Activity
Report (2000 —2001) at paragraph 64 where the Commission held inter
alia that any “measure which seeks to exclude a section of the citizenry
from participating in the democratic processes is discriminatory and
falls foul of the Charter”.

118. The Respondent maintained that the law prohibiting independent
candidature is not discriminatory as it applies equally to all Tanzanians.

119. It appears that the Applicants are alleging discrimination stemming
from the abovementioned constitutional amendments between
Tanzanians belonging to political parties on one hand, and Tanzanians
not belonging to political parties to the other, as the former can contest
presidential, legislative and local elections while the latter are not so
permitted. In that understanding, the right not to be discriminated is
related to the right to the equal protection by the law as guaranteed by
Article 3(2) of the Charter, which stipulates that “[e]very individual shall
be entitled to equal protection of the law”. In the light of Article 2 of the
Charter above quoted, the alleged discrimination might be related to a
distinction based on “political or any other opinion”. To justify the
difference in treatment between Tanzanians, the Respondent has, as
already mentioned, invoked the existence of social needs of the people
of Tanzania based, inter alia, on the particular structure of the State
(Union between Mainland Tanzania and Tanzania Zanzibar) and the
history of the country, all requiring a gradual construction of a pluralist
democracy in unity.

The question then arises whether the grounds raised by the
Respondent State in answer to that difference in treatment enshrined in
the abovementioned constitutional amendments are pertinent, in other
words reasonable, and legitimate. As the Court has already indicated,
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those grounds of justification cannot lend legitimacy to the restrictions
introduced by the same constitutional amendments to the right to
participate in the Government of one’s country, and the right not to be
compelled to be part of an association (supra, paragraphs 107 — 11 and
paragraphs 114 -115). It is the view of the Court that the same grounds
of justification do not legitimise the restrictions to not be discriminated
against and the right to equality before the law. The Court therefore
concludes that there has been violation of Articles 2 and 3(2) of the
Charter.

E. Alleged breach of the rule of law

120. The 2nd Applicant argues that by initiating a Constitutional
amendment to settle a legal dispute that was pending before the
Courts, the effect of which was to nullify the judicial settlement of the
matter, the Respondent abused the distinctive process of constitutional
amendment and therefore the principle of the rule of law. The 2nd
Applicant contended that the rule of law is a principle of customary
international law.

The Respondent submitted that the Government of Tanzania fully
adheres to principles of the rule of law, separation of powers and
independence of the judiciary as provided for under the Constitution of
the United Republic of Tanzania. In response to the 2nd Applicant’s
argument that the 11th constitutional amendment was in violation of the
rule of law; Respondent argued that constitutional review and
amendment is not a new phenomenon in Tanzania and that the
Constitution of the United Republic of Tanzania has so far undergone
fourteen (14) constitutional amendments. Article 98(1) of the
Constitution provides that the Constitution can be amended at any time
when the need arises and this is what happened in 1994; therefore, the
issue of the rule of law being violated does not arise at all.

121. The Court is of the view that the concept of the rule of law is an all-
encompassing principle under which human rights fall and so cannot be
treated in abstract or wholesale. Furthermore, the Applicants’ claim that
the rule of law has been violated is not related to a specific right;
therefore, the Court finds that the issue of the violation of the principle
of the rule of law does not properly arise in this case.

F. Alleged violations of the International Covenant on
Civil and Political Rights and the Universal Declaration of
Human Rights

122. The Court notes that it has jurisdiction to interpret the said Treaties
vide Article 3(1) of the Protocol which provides that:

“the jurisdiction of the Court shall extend to all cases and disputes
submitted to it concerning the interpretation and Application of the Charter,
this Protocol and any other relevant Human Rights instrument ratified by
the States concerned”.

123. The Court having considered the alleged violations under the
relevant provisions of the Charter, does not, however, deem it
necessary in this case to consider the Application of these treaties.



58 AFRICAN COURT LAW REPORT VOLUME 1 (2006-2016)

i. Compensation and reparation

124. The Court has the power to make orders for compensation or
reparation on the basis of Article 27(1) of the Protocol which reads: “If
the Court finds that there has been violation of a human or peoples’
rights, it shall make appropriate orders to remedy the violation including
the payment of fair compensation or reparation.” Rule 63 of the Rules
of Court allows the Court to: “... rule on the request for the reparation,
submitted in accordance with Rule 34(5) of these Rules, by the same
decision establishing the violation of a human and peoples’ right or, if
the circumstances so require, by a separate decision.” The 2nd
Applicant in his prayer reserved his right to elaborate on his claim for
compensation and reparation. He has not done so nor did the parties
address the Court on this issue. As a result, the Court cannot in this
judgment make a pronouncement on compensation and reparation.
The Court decides to call upon the 2nd Applicant, if he so wishes, to
exercise his rights in this regard.

ii. Costs

125. The 1st Applicants prayed the Court to order that the Respondent
pay their costs. The Respondent prayed that the Court orders the
Applicants to pay its costs. The Court notes that Rule 30 of the Rules
of Court states that “[U]nless otherwise decided by the Court, each
party shall bear its own costs.” Taking into account all the
circumstances of this case, the Court is of the view that there is no
reason to depart from the provisions of this Rule.

VIIl. On the prayers

126. In Conclusion:

Having found the Applications admissible and that the Court has
jurisdiction to consider the Applications, the Court by majority finds:

1. In respect of the 1st Applicants the Court holds: That the
Respondent has violated Articles 2, 3, 10 and 13(1) of the Charter.

2. In respect of the 2nd Applicant, the Court holds:

That the Respondent has violated Articles 2, 3, 10 and 13(1) of the
Charter.

3. The Respondent is directed to take constitutional, legislative and
all other necessary measures within a reasonable time to remedy the
violations found by the Court and to inform the Court of the measures
taken.

4. In accordance with Rule 63 of the Rules of Court, the Court
grants leave to the 2nd Applicant to file submissions on his request for
reparations within thirty (30) days hereof and the Respondent to reply
thereto within thirty (30) days of the receipt of the 2nd Applicant’s
submissions.

5. In accordance with Rule 30 of the Rules of Court, each Party
shall bear its own costs.
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Separate opinion: OUGUERGOUZ

1. | am of the view that there is a violation by the Respondent State of
the rights guaranteed under Articles 2, 3(2), 10 and 13(1) of the African
Charter; however, | do not think that the reasons invoked in arriving at
such a conclusion have been articulated with sufficient clarity in this
judgment. Moreover, the Court should have first pronounced itself on
the issue of its jurisdiction to deal with the two Applications before
considering the issue of the admissibility of the said Applications; it
should equally have set aside more substantial developments to the
treatment of these two important issues.

l. Jurisdiction of the Court

2. The Court has first to ensure that it has the jurisdiction to deal with
an Application before considering its admissibility. It has to do so
proprio motu even if the Respondent State has not raised a preliminary
objection in that regard. In the exercise of its contentious function, the
Court can indeed only use its jurisdictional powers against State Parties
to the Protocol and within the limits set by that instrument regarding the
status of entities entitled to refer matter to it and the type of disputes that
can be submitted to it. It is only when an Application is filed against a
State Party to the Protocol and within the limits set by the said Protocol
that its admissibility could be considered by the Court. Besides, it is in
that chronological order that issues of jurisdiction and admissibility are
dealt within the Protocol (Articles 3(1), 5 and 6; see also Rule 39 of the
Rules of Court).

3. In the Brief in Response to the Application of the 1st Applicants, the
Respondent raised two objections on the admissibility of the
Application; in its Brief in Response to the Application of the 2nd
Applicant, the Respondent raised five objections on the admissibility of
the Application.

In its Briefs in Response to the two Applications, the Respondent
however addressed both issues of admissibility and merits. For reasons
related to the proper administration of justice, the Court therefore
decided not to suspend the proceedings on the merits of the case but
to join consideration of the objections raised by the Respondent to that
of the merits in both Applications, as allowed under Rule 52(3) of the
Rules. The Rejoinders of both Applicants as well as the oral pleadings
of all the Parties thus dealt with the jurisdiction of the Court and the
admissibility of both Applications as well as with the merits of the case.

4. It should be noted here that the Respondent did not formally raise
any objection to the jurisdiction of the Court. Although in its Brief in
Response to the second Applicant (pages 9-11, par. 19-23), it
presented its five preliminary objections as objections to the
admissibility of the Application, its 3rd, 4th and 5th objections should in
fact be considered as objections relating to the jurisdiction of the Court.

5. The Court’s jurisdiction to deal with an Application brought against a
State party and originating directly from an individual or a non-
governmental organisation is mainly governed by Articles 3(1) and 5(3)
of the Protocol. This jurisdiction must be considered both at the
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personal level (ratione personae) and at the material (ratione materiae),
temporal (ratione temporis) and geographical (ratione loci) levels.

A. Personal jurisdiction

6. Article 3 of the Protocol, entitled “Jurisdiction”, deals with the general
jurisdiction of the Court, whereas Article 5, entitled “Access to the
Court”, deals specifically with the personal jurisdiction of the Court.
Though they are different in form, the issues of the “jurisdiction” of the
Court and “access” to the Court are closely related in the context of the
Protocol. The Court’s jurisdiction is also treated under Article 34(6) of
the Protocol, to which makes reference Article 5(3) mentioned above.

7. Articles 5(3) and 34(6) of the Protocol, read together, show that direct
access to the Court by an individual or a non-governmental
organization is subject to the deposit by the Respondent State of a
special declaration authorizing such access.

8. In the instant case, the Court has first ensured that the Respondent
State is one of the State Parties to the Protocol which have made the
declaration under Article 34(6). As the 1st Applicants are two non-
governmental organizations, the Court has similarly ensured that they
enjoy observer status with the African Commission on Human and
Peoples’ Rights. The Court has then concluded that, these two
cumulative conditions being met, it has jurisdiction ratione personae to
deal with the two Applications.

9. The issue of the jurisdiction ratione loci of the Court was not raised
by the Respondent and there can be no dispute in that regard
considering the nature of the violations alleged by the Applicants. The
Court did not therefore need to consider the issue of its jurisdiction
ratione loci.

10. It is not however the case of the jurisdiction ratione materiae and
ratione temporis of the Court even if the Respondent did not raised a
formal objection challenging the Court’s jurisdiction; these objections
were indeed implicitly raised in the submissions on the Preliminary
objections to the admissibility of the Application from the 2nd Applicant.

B. Material jurisdiction

11. In its Brief in response to the Application of the 2nd Applicant, the
Respondent argues in its 3rd, 4th, and 5th objections to the
admissibility, respectively, that the “Application contains provisions
inconsistent with Rule 26(1)(a) of the Rules of Court (...) and Article 7 of
the Protocol (...)", that it is “relying on the Treaty establishing the East
African Community which was not in existence at the time the Applicant
took the Government of Tanzania to Court in 1993” and that “ it is
retrospective with regard to the Protocol” (see also the Public Hearing
of 14 June 2012, Oral Hearing Verbatim Record, p. 26, lines 36-37, p.
27, lines 1-9, and p. 27, lines 15-26, respectively).

12. In support of its 3rd Preliminary objection, the Respondent argues
that the Treaty establishing the East African Community of 30
November 1999, is not “a human rights instrument” within the meaning
of Article 7 of the Protocol and Rule 26(l) (a) of the of Court and that, as
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a result, “it is extraneous to this case” (Paragraphs 19-20 of the Brief in
Response; see also the Public Hearing of 14 June 2012, Oral Hearing
Verbatim Record, p. 26, lines 19-20). In its Rejoinder, the 2nd Applicant
noted that “Article 3(l) of the Protocol (...) does not specify which
instrument should be considered as a human rights instrument” and
argues further “that any Treaty containing provisions on the protection
of human rights should be considered as relevant and within the
jurisdiction of the Court” (Paragraph 13).

At the Public Hearing of 15 June 2012, the second Applicant indicated
that “the East African Treaty (...) does have in Article 6 a provision that
protects the human rights” and “that provision not the entire treaty but
that particular provision (...) is part of applicable law before the Court”
(Public Hearing of 15 June 2012, Oral Hearing Verbatim Record, p. 12,
lines 20-23).

13. Therefore, contrary to what it indicated in Paragraph 87 of the
Judgment, the Court had also to determine whether the Treaty
establishing the East African Community was applicable in the light of
Articles 3(1) and 7 of the Protocol, as well as Rule 26(1) (a) of the Rules
of Court.

14. These three provisions make mention of “any other relevant human
rights instrument ratified by the States concerned” and direct reference
to three requirements: 1) The instrument in question must be an
international treaty, hence the requirement that it be ratified by the State
concerned, 2) this international treaty must “relate to human rights” and
3) it must have been ratified by the State concerned. These three
requirements are cumulative and, if met, the Court would again have
had to ensure that the said treaty is “relevant” to the treatment of the
matter.

15. On the issue of whether a particular treaty can be considered as “a
human rights instrument”, the Court could, for instance, have
suggested that some distinction be made between treaties which deal
mainly with the protection of human rights and those which address
other issues but which contain provisions related to human rights.
Treaties of the first category which are crafted in such a manner as to
give “subjective rights” to individuals could beyond any doubt be
considered as human rights instruments; they are human rights
instruments par excellence. Treaties of the first category providing
essentially for undertakings by States Parties and no subjective rights
to individuals could also be considered as human rights instruments.
For treaties of the second category, that is treaties the main purpose of
which is not the protection of human rights but which contain provisions
relating to human rights, their case is more problematic insofar as the
said provisions generally do not grant subjective rights to individuals
within the jurisdiction of States Parties.

The Court possessing «la compétence de sa compétence» (Article 3(2)
of the Protocol), it is for it to determine which are the treaties relating to
human rights falling within its material jurisdiction, taking due
consideration of their “relevance” for the examination of a case (Article
3(I) of the Protocol).
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16. Such a weighty issue as the applicable law required consideration
by the Court especially as the latter had asserted in Paragraphs 122
and 123 of the Judgment that its jurisdiction extends to the
interpretation and Application of both the 1966 International Covenant
on Civil and Political Rights and the 1948 Universal Declaration of
Human rights. This assertion of the Court raises questions in relation to
the first instrument which is a treaty providing for an international
monitoring body, the Human Rights Committee of the United Nations;
the risk of fragmentation of the international jurisprudence should
indeed not be overlooked. Such an assertion also raises questions in
relation to the second instrument which is in fact a resolution of the
United Nations General Assembly.

C. Temporal jurisdiction

17. In its written submissions, the Respondent did not raise any
Preliminary objection to the temporal jurisdiction of the Court, other
than that on the Treaty establishing the East African Community. At the
Public Hearing of 15 June 2012, the Respondent however challenged
the temporal jurisdiction of the Court as follows: “our contention with
retrospectivity is hinged only on the aspect of the Eleventh
Constitutional Amendment Act No. 34 of 1994, which was enacted
before the Government of the United Republic of Tanzania ratified the
Protocol to the African Charter establishing the African Court. The
Court cannot adjudicate on matters which transpired prior to Tanzania
having ratified the instruments and placing the United Republic of
Tanzania under the jurisdiction of this Court, hence the issue is
retrospective” (Public Hearing of 15 June 201 2, Oral Hearing Verbatim
Record, p. 27, lines 16-21); the Respondent added as follows: “the
international principle is that international treaties are not retrospective.
[...]1 This principle is applicable to the United Republic of Tanzania with
regard to Article 34(6) of the Protocol to the African Charter establishing
an African Court” (Public Hearing of 15 June 2012, Oral Hearing
Verbatim Record, p. 27, lines 30-31 and p. 28, lines 1-5).

18. At the same Public Hearing, the 2nd Applicant for his part stated
that: “the violations that were alleged goes before the setting up of the
Charter and the issue of retroactivity that Tanzania raises is not
relevant. And we would like to refer to what we have already argued
that violation existed in the past, it continues to exist” (Public Hearing of
15 June 2012, Oral Hearing Verbatim Record, p. 13, lines 11 - 14).

19. Since it had to ensure that it had jurisdiction to deal with the matter
before it, the Court, as required, considered the merits of the 6th
Preliminary objection of the Respondent, even though it was raised
belatedly, that is, during the second round of oral pleadings.

20. | am however of the view that in dealing with this objection, the
Court should have made a clearer distinction between the obligations
of the Respondent under the African Charter and its obligations under
the Protocol and the optional declaration. The 2nd Applicant indeed
mixed up these two kinds of obligations (see Paragraph 81(3) of the
Judgment) and the Court should have lifted any ambiguity in this matter
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by clearly indicating that in the instant case its personal jurisdiction is
solely based on the Protocol and the optional declaration.

21. On the basis of the non-retroactivity of treaties, a well-established
principle in international law, the Court cannot be seized of allegations
of violations of human and people’s rights by an individual or by a non-
governmental organization unless such alleged violations occurred
after the entry into force for the State concerned, not only of the African
Charter but also of the Protocol and more important of the optional
declaration; Article 34(6) of the Protocol does not suffer any ambiguity
in this regard since it provides that “the Court shall not receive any
petition under Article 5(3) involving a State Party which has not made
such a declaration”.

22. In the instant case, the critical date for determining the jurisdiction
of the Court to deal with the Applications cannot therefore be the date
of entry into force for Tanzania of the sole African Charter or the
Protocol; the only date to be considered is that of the deposit by
Tanzania of the declaration under Article 34(6) of the Protocol, that is
29 March 2010. It is therefore clear, on this basis, that any alleged
violation of the African Charter by Tanzania occurring before that date
would not fall within the temporal jurisdiction of the Court unless in
circumstances where such violation bears a continuous character.

23. In Paragraph 84 of the Judgment, the Court should have clearly
indicated that the only date to be considered in the instant case is the
date of entry into force of the optional declaration for the Respondent
State and not the date of entry into force of the Charter or the Protocol
for the said State; it should then have focused its attention on the sole
issue of the continuous character of the alleged violations beyond the
critical date of 29 March 2010.

Il. Admissibility of the Applications

24. The Court should have considered, even in a summary manner, the
issue of the legal interest to act of the Tanganyika Law Society and the
Legal Human Rights Center, the two non-governmental organizations
which lodged the first Applications.

25. Indeed, a distinction needs to be made between the “capacity to
act” and “the interest to act” before the Court. The capacity of an entity
to act relates to its authority to appear before the Court and therefore
comes within the personal jurisdiction of the Court in relation to the
Applicant. The interest to act, for its part, refers to the notion of
legitimate interest, in other words the legally recognized or protected
interest, the existence of which the Court has to independently
determine in each case. In other words the capacity to act deals with
the Applicant whereas the interest to act relates to the action that he or
she undertakes.

26. An action before the Court is indeed only allowed if the Applicant
justifies his or her own interest in initiating it. To show proof of such
interest, the Applicant must accordingly demonstrate that the action or
abstention of the Respondent State applies to a right which the
Applicant has or the right of an individual on behalf of which it wishes to
seize the Court.
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27. In the instant case, since Mr Mtikila, whose rights have allegedly
been violated. is party to the case, the issue at stake is one of
ascertaining if a non-governmental organization is also allowed to file
an Application based on the same allegations. it would have been a
different situation if Mr Mtikila had not initiated an action before the
Court and that both non-governmental organizations had acted for Mr
Mtikila and initiated action on his behalf.

Ill. Merits

28. | am of the view that barring independent candidates from certain
elections and the correlative obligation to belong to a political party are
not in themselves violations of Articles 10 and 13(l) of the African
Charter; they can only be violations of those provisions if they are
considered as unreasonable or illegitimate limitations to the exercise of
the rights enshrined in the said provisions (see, on a similar matter, the
findings of the Inter-American Court of Human Rights in paragraphs
193 and 205 of its judgment of 6 August 2008 in the case Castaneda
Gutman v Mexico).

29. Unlike Articles 22 and 25 of the International Covenant on Civil and
Political Rights, Articles 10 and 13(1) of the African Charter do not
provide in a satisfactorily manner for the freedom of association and the
right of the citizen to freely participate in the government of his or her
country.

30. The main weakness of these two provisions of the Charter lies in
the claw-back clause they contain. Both articles indeed provide that the
freedom of association and the right of the citizen to freely participate in
the public life of his or her country must be exercised “in conformity with
the rules laid down by law”. That clause does not appear in Article 25
of the Second Covenant which, for its part, provides that the
guaranteed rights should be exercised “without discrimination and
unreasonable restrictions”. This provision consequently allows for
“reasonable” restrictions, such as those based on the age of the person
for instance. It is our view that Articles 10 and 13(1) of the Charter
should be interpreted in the same spirit. The limitations that the
lawmaker could provide to the exercise of those guaranteed rights must
be reasonable or legitimate, that is, they would need to comply with a
number of objective criteria. Since Articles 10 and 13(1) are silent, one
could usefully refer to the criteria set out in the second Paragraph of
Article 27 of the Charter even though this provision is a priori intended
to prevent the abuse that the individual might likely commit in the
exercise of his or her rights and freedoms rather than to protect the
individual from abusive limitations to his or her rights and freedoms by
the State, as it is emphatically suggested in the formulation of this
Article and its location in the Chapter relating to the duties of the
individual.

31. At any rate, in the final analysis, and as stated by the African
Commission and confirmed by the Court in Paragraph 112 of the
Judgment, this provision may be viewed as a general clause which
restricts the margin of maneuver of States Parties as far as limitations
are concerned. The only limitations to the exercise of the freedom of
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association and the right of citizens to freely participate in the
government of their countries would consequently be those required to
ensure “respect for the right of others, collective security, morality and
common interest”.

32. One can thus conclude that, according to the African Charter, the
freedom of association and the right to freely participate in the
government of a country are not absolute as the exercise of such rights
is subject to limitations by the States Parties. One can equally conclude
that the powers of limitation by States Parties are also not absolute in
that they must comply with certain requirements: the restrictions must
be provided by law and should be necessary to ensure “respect for the
rights of others, collective security, morality and common interest”.

33. Consequently, it lies with the Respondent State to show that the
restrictions it has applied to the freedom of association and the right to
freely participate in the government or the country were not only
provided by law but also necessary to ensure “respect for the rights of
others, collective security, morality and common interest”.

34. Such proof has, however, not been forthcoming from the
Respondent State. That is what the Court ought to have expressed in a
clearer manner particularly with regard to the right to freely participate
in the government of the country. Paragraphs 109 in fine, 111, 113 and
114 of the Judgment indeed suggest that the barring of independent
candidates from certain elections and the correlative obligation to
belong to a political party are in “themselves” violations of Articles 10
and 13(1) of the Charter, whether or not such limitations are
reasonable. The reasoning of the Court would had been clearer if its
various sequences and the corresponding paragraphs of the Judgment
were positioned in a more coherent manner so as to show that it is the
fact that the limitation to the rights concerned were unreasonable that
led the Court to the conclusion that the said rights had been violated.
Paragraph 109, in particular, is not at its right place in the reasoning of
the Court (it should be located upstream) and paragraph 108, for part,
addresses issues which are extraneous to the instant case.

35. Having found that Articles 10 and 13(1) of the Charter had been
violated, the Court could only have concluded that there was violation
of the principles of non-discrimination and of the equal protection of the
law as enshrined in Articles 2 and 3(2), respectively.

36. The principle of non-discrimination, on one hand, and the principles
of equality before the law and of equal protection of the law, on the
other, are in close relationship. They are so to say the two sides of the
same coin, the first principle being the corollary of the second ones.
Their main difference under the African Chatter lies in their respective
scope. Indeed, according to Articles 2 and 3 of the Charter, the principle
of non-discrimination applies only to the rights guaranteed in the
Charter, whereas the principles of equality apply to all the rights
protected in the municipal system of a State party even if they are not
recognized in the Charter.

37. In the instant case, the Court should have started its reasoning by
clearly indicating this distinction and stating that the alleged
discriminations actually relate to two rights guaranteed in the Charter.
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After having established that there actually exists a violation of these
two rights and that various groups of peoples were given a different
treatment, the Court should have underlined that any difference of
treatment does not necessarily constitute a discrimination. Indeed, as
the Human Rights Committee of the United Nations indicated in its
General Comment of Article 26 of the Second International Covenant,
“differentiation is not discrimination if it is based on objective and
reasonable criteria and if the aim is legitimate in light of the Covenant™
(see a similar statement of the European Court of Human Rights in the
case Lithgow v United Kingdom).2

38. It is only after having laid down these premises, that the Court
should have dealt, as it did in paragraph 119 of the Judgment, with the
objective and reasonable nature of the limitations introduced by the
Tanzanian constitutional amendments, and ruled that the aim of the
difference of treatment is not legitimate in light of the Charter.

*k*

Separate opinion: NGOEPE

1. | agree with the majority judgment, of which | am part, in all respects.
It is a judgment which, to any seriously diligent reader, whether they
agree with it or not, has been written with sufficient clarity and lucidity
of thought. | have, however, felt the need to write a separate opinion on
a conundrum which has been vexing this Court for some time and
which has manifested itself in this judgment differently from the way it
has done in the past. It is this: in writing a judgment, should this Court
always, in every matter, deal with admissibility first and only thereafter
with jurisdiction, or vice-versa? Unlike in previous judgments, this
judgment has this time round elected to first deal with the issue of
admissibility, and then jurisdiction.

2. There has never been, in any matter, a unanimous decision that the
Court must every time start with jurisdiction, or with admissibility. Views
have on every single occasion differed on this aspect, with strong
arguments advanced in support of each view. | have likened this debate
to the infamous age-old one: the chicken or the egg first? Personally |
do not, at this stage, subscribe to any one of the two approaches as |
do not see the need for rigidity. My problem is therefore not as to which
one should be dealt with first, but with a rigid approach that one must
always start with the one and never with the other.

1 General Comment No. 8, Non-Discrimination, adopted by the Committee on 10
November 1989 during its 37th Session, Paragraph 13; see also, for example, its
Views adopted on 15 July 2002 and relating to Communication No. 932/2000,
Human Rights Committee, Doc. CCPJUC/75!J)/932/2000. 26 July 2002, pp. 21-24,
paras 12.2-13. 18.

2 According to the European Court, for the purpose of Article 14 of the European
Convention, a difference of treatment is discriminatory if it “has no objective or
reasonable justification”, that is, if it does not pursue a “legitimate aim”, Application
No 9063180, Judgment of 8 July 19R6, Series A, No. 102, paras 177, European
Human Rights Report, 1986. No. 8, p. 329.
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3. In wrestling with the above issue, as indeed with others from time to
time, it is, admittedly, not only desirable but also necessary for this
Court to learn from other international jurisdictions. At the same time
though, it must be borne in mind that this Court is not only beginning,
as it is entitled to and indeed obliged, to develop its own jurisprudence
and practices. It cannot therefore afford to compromise its own capacity
to do so by enslaving itself to any form of rigidity or to any mechanical
approach; things should not be cast in stone. Being pragmatic is a
virtue. | would have grave reservations with a mechanical approach to,
and Application of, the law. In my view, heavens would not fall merely
because in a given matter, the Court started with admissibility and not
with jurisdiction, or vice-versa. A further problem is that adherence to
the rigidity sometimes gives rise to a secondary time-consuming
debate, namely, whether a particular point falls under admissibility or
jurisdiction. This happens when such a point appears to be overlapping.
As | do not subscribe to any view that the Court must always start with
the one and not the other, | discuss the matter no further.

**k%*

Separate opinion: NIYUNGEKO

1. | agree with the decision of the Court in the matter of Tanganyika Law
Society and the Legal and Human Rights Centre & Rev. Christopher
Mitikila v the United Republic of Tanzania as set out in paragraph 126
of its judgment of 14 June 2013. | however do not share its views on the
two following issues: the order of treatment of the issues regarding the
Court’s jurisdiction and the admissibility of the Application on the one
hand, and the Court’ s grounds and reasoning in deciding whether or
not, it had ratione temporis jurisdiction on the other.

. The order of treatment of issues relating to the
jurisdiction of the Court and the admissibility of the
Application

2. After summarising the respective submissions of the parties on the
admissibility of the Application and on the ratione temporis jurisdiction
of the Court (paragraphs 80 and 81), the Court ruled in the same order
on the two issues (paragraphs 82 to 88). In like manner, the Court
presented its decisions on these issues, following the same order
(paragraph 126 of the judgment).

3. It should be noted that it is the first time in the practice of the Court
that it is dealing with a matter by first considering the admissibility of the
Application. In all its earlier decisions since 2009, it had always
endeavoured to ensure in limine that it had jurisdiction to hear the
matter, whether or not a party raised an objection in that regard.

In the circumstances, one would have expected that, in the judgment
on this matter, the Court would have explained, be it in passing, the

1 Decisions of the Court can be found on the Court’s website: www.african-court.org.
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reasons for this change in approach. Failure to do so would leave the
impression of inconsistency and lack of coherence. Unfortunately,
nothing is explained in this regard in the judgment. One of the
consequences will be that with the unexplained changes or fluctuation
in the Court’s practice, parties will be in the dark as to which legal issue
to begin with henceforth, when they have to file an Application or make
submissions before the Court. This may create unnecessary confusion.

4. In any case, this change in approach poses a problem of principle: is
it possible for the Court to begin with the consideration of the
admissibility of an Application before ensuring that it does have the
jurisdiction to deal with the Application? In our opinion, the answer to
this question is ‘no’ and for a certain number of reasons.

Firstly, one should not lose sight of the fact that the jurisdiction of the
Court is neither all embracing nor automatic in nature; it is a jurisdiction
that has been attributed, subject to conditions, and therefore limited by
definition. A judge vested with such jurisdiction cannot start considering
any aspect of an Application without ascertaining whether or not he or
she does have jurisdiction.

Secondly, it should be realised that whereas jurisdiction relates to the
powers of the judge, the admissibility of the Application is one limb of
the Application same as the merits. In such circumstances, can a judge
embark on the consideration of an aspect of an Application before
determining whether he or she is in a position to consider the entire
Application? Is there any sense in dealing with what he or she is
requested to do before finding out whether he or she can or cannot do
it? Logic and common sense would require that the Court should first
and foremost ensure that it has jurisdiction before considering the
admissibility of the Application.

5. This position is further buttressed, if need be, by the manner in which
Rule 39 of the Rules of Court is crafted. That Rule prescribes that the
Court should deal with these issues in this order: “Preliminary
examination of the competence of the Court and of admissibility of
Applications” (italics added). This provision clearly shows what was the
initial intent of the Court on the order of consideration of issues relating
to jurisdiction and admissibility.

6. In actual fact, the only stage in the procedure which should take
precedence over the determination of the Court’s jurisdiction is the
receipt and registration of the Application by the Registry, after ensuring
that its contents comply with the provisions of Rule 34 of the Rules of
Court. Receiving the Application should not however be equated to the
admissibility of the Application which lies within the jurisdiction of the
Court and is therefore considered later by the latter, pursuant to Article
56 of the Charter and Rule 40 of the Rules of Court.

7. In the light of the above considerations, the Court ought to and
should in future dispose of its jurisdiction before dealing with the
Application submitted for consideration, except cogent reasons exist for
it to deviate from that normal procedure.
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Il. Determining the ratione temporis jurisdiction of the
Court

8. On the jurisdiction of the Court, the Respondent State had
challenged the ratione temporis jurisdiction of the Court, drawn from the
fact that the alleged violation (prohibition of independent candidates in
presidential, legislative and local elections) occurred, in its case, before
the entry into force of the Protocol establishing the Court (paragraph
80(3) of the judgment).

9. As stated in the judgment of the Court, the 2nd Applicant objects to
the above submissions of the Respondent as follows:

“ ... a distinction has to be made between normative and institutional
provisions. The rights sought to be protected were enshrined in the Charter
to which Respondent was already a party at the time of the alleged
violation; although the Protocol came into operation later, it was merely a
mechanism to protect those rights. The Charter sets out rights while the
Protocol provides an institutional framework for enforcement of those
rights. The Applicant stated that it is not the ratification of the Protocol that
establishes the rights, rather these rights existed in the Charter and the
Respondent has violated them and continues to do so. The issue of
retroactivity therefore does not arise” (italics added) (Paragraph 81(3)).
10. Relying apparently on those arguments of the 2nd Applicant to counter
that objection, the Court dismissed it notably on the two grounds set out
below:

“The rights alleged to be violated are protected under the Charter. By the
time of the alleged violation, the Respondent had already ratified the
Charter and was therefore bound by it. The Charter was operational and
there was therefore a duty on the Respondent as at the time of the alleged
violation to protect those rights.

At the time the Protocol was ratified by the Respondent and when it came
into operation in the respect of the Respondent, the alleged violation was
continuing and is still continuing: independent candidates are still not
allowed to stand for the position of President or to contest Parliamentary
and Local Government elections ...” (paragraph 84 of the judgment).

11. The second reason advanced by the Court (the continuing nature
of the violation) is in order and raises no particular difficulty. However,
the first reason (the prior ratification of the Charter) is difficult to grasp
and creates confusion when considered against the specific objection
raised by the Respondent State. In fact, whereas the objection by the
Respondent State is based, as far as it was concerned, on the date of
entry into force of the Protocol to establish the Court, the Court’s
response is to invoke the date of entry into force of the Charter which
was not an issue for the Respondent State. And one does not quite see
what the Court draws as conclusion from the date of entry into force of
the Charter, regarding the Respondent State’s argument of non-
retroactivity of the Protocol.

12. In my opinion, in order to fully address the argument raised by the
2nd Applicant, the Court ought to have been unequivocal on this point
and should have indicated that though the Respondent State was
already bound by the Charter, the Court lacked temporal jurisdiction
with respect to it as long as the Protocol conferring jurisdiction on it was
yet to become operational (unless of course the argument of the
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alleged continuing violation is invoked). That clarification is all the more
necessary as, in regard to the Application of the principle of the non-
retroactivity of treaties, the 2nd Applicant seems to be making a
distinction between treaties of a normative nature and those of an
institutional nature (supra, paragraph 9).

13. Such distinction however - which seems to suggest that only the
date of entry into force of treaties guaranteeing substantial rights is
relevant (as opposed to treaties setting up monitoring institutions) -, is
not grounded anywhere in international law. Indeed, to take the instant
case as an example, even though the Protocol establishes an
institutional mechanism for the protection of substantial rights
guaranteed under the Charter, it still remains “a treaty” within the
meaning of the Vienna Convention on the Law of Treaties of 23 May
1969. Article 2.1(a) of this Convention provides that “treaty’ means an
international agreement concluded between States in written form and
governed by international law, whether embodied in a single instrument
or two or more related instruments and whatever its particular
designation” (italics added). As can be seen, on the one hand, any
international agreement in written form between States can be
considered as a treaty regardless of whether they set substantive
norms or establish institutional mechanisms; on the other, its name is
of no consequence.

14. Given that the Protocol establishing the Court is a treaty within the
meaning of the Vienna Convention, all provisions of the convention are
therefore applicable to it. The relevant provision applicable to the issue
under consideration is Article 28 which deals with the principle of non-
retroactivity of treaties as follows: “Unless a different intention appears
from the treaty or is otherwise established, its provisions do not bind a
party in relation to any act or fact which took place or any situation
which ceased to exist before the date of the entry into force of the treaty
with respect to that party”.

To circumvent the Application of the principle of non-retroactivity of the
treaties in the instant case, the 2nd Applicant relies neither on a
different intention of the parties arising from the Protocol itself, nor on a
different intention otherwise established.

15. In fact, to determine the ratione temporis jurisdiction of the Court, in
a matter such as this one, there must be cumulative consideration of
the dates of entry into force in regard to the Respondent State, of the
African Charter on Human and Peoples’ Rights, the Protocol
establishing the Court and the optional declaration recognizing the
jurisdiction of the Court to receive Applications from individuals and
non-governmental organizations as provided for in Article 34(6) of the
Protocol. If the alleged violation had occurred prior to any of these
crucial dates, the principle of non-retroactivity would have applied in full
force, regardless of whether the alleged violation took place after the
other dates.

16. In the instant case, and in relation to the issue under consideration,
the need to take into account the date of entry into force of the Protocol
with regard to the Respondent State is all the more crucial as it is
indeed the Protocol that specifically conferred the contentious
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jurisdiction on the Court (See Articles 3 and 5 of the Protocol). How
could one consider an objection challenging the jurisdiction of the Court
while disregarding the date of entry into force of the Protocol conferring
the said jurisdiction on the Court? To me, that is simply inconceivable.

17. Once again, in my opinion, to adequately respond to the specific
argument raised by the 2nd Applicant, the Court ought to have clearly
endorsed the Respondent’s position, and indicated that the relevant
date to be considered with regard to the Respondent in determining its
ratione temporis jurisdiction in this matter, should be that of the entry
into force of the Protocol establishing the Court, then subsequently rely
on the continuing nature of the alleged violation in order to determine
its jurisdiction.



72 AFRICAN COURT LAW REPORT VOLUME 1 (2006-2016)

Reverend Christopher Mtikila v Tanzania (reparations) (2014)
1 AfCLR 72

Reverend Christopher R. Mtikila v The United Republic of Tanzania

Ruling on reparations, 13 June 2014. Done in English and French, the
English text being authoritative.

Judges: AKUFFO, NGOEPE, OUGUERGOUZ, TAMBALA, THOMPSON,
ORE, GUISSE, KIOKO and ABA

Recused under Article 22: RAMADHANI

Reparation ruling following on previous finding on merits in relation to
violation of the right to stand for election. Among other things, the Court
held that a judgment can constitute a sufficient form of reparation for
moral damages.

Reparations (nexus between claim and facts of the case, 29-37; legal
costs and expenses, 39-41; guarantees of non-repetition, duty to report
back to Court on compliance with its ruling, 43; measures of satisfaction,
publication and dissemination of judgment, 44-45)

. The parties

1. Reverend Christopher R Mtikila (hereinafter referred to as the
“Applicant”) is a national of the United Republic of Tanzania. He brings
this Application in his personal capacity.

2. The Respondent is the United Republic of Tanzania and is brought
before this Court because it has ratified the African Charter on Human
and Peoples’ Rights (hereinafter referred to as the “Charter”), as well
as the Protocol. Furthermore, the Respondent has made a declaration
in terms of Article 34(6) of the Protocol, accepting to be brought before
this Court by an individual or, a Non-Governmental Organisation (NGO)
with Observer Status before the African Commission on Human and
Peoples’ Rights (hereinafter referred to as the “Commission”).

L. Nature of the Application

3. The original Application being Consolidated Applications Nos 009 of
2011 Tanganyika Law Society and the Legal and Human Rights Centre
v The United Republic of Tanzania and 011 of 2011 Reverend
Christopher R Mtikila v The United Republic of Tanzania was in respect
of the Eighth Constitutional Amendment Act passed by the United
Republic of Tanzania, which received Presidential assent in the same
year. This Act required that any candidate for Presidential,
Parliamentary and Local Government elections had to be a member of,
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and be sponsored by, a political party. In the said Consolidated
Applications, the Applicant herein was the 2nd Applicant.

4. The brief background of that Application was that:

Vi.

Vii.

In 1993, the Applicant filed a Constitutional case in the High Court,
being Miscellaneous Civil Cause No 5 of 1993 challenging the
amendment to Articles 39, 67 and 77 of the Constitution of the United
Republic of Tanzania and to Section 39 of the Local Authorities
(Elections) Act 1979, as later amended by the Local Authorities
(Elections) Act No.7 of 2002 through the Eighth Constitutional
Amendment Act, claiming that it conflicted with the Constitution and
was therefore null and void.

On 16 October 1994, the Respondent tabled a Bill in Parliament (the
Eleventh Constitutional Amendment Act No. 34 of 1994) seeking to
nullify the right to independent candidates to contest Presidential,
Parliamentary and Local Government elections.

On 24 October 1994, the High Court issued its judgment in
Miscellaneous Civil Cause No 5 of 1993 in favour of the Applicant and
declaring that independent candidates for Presidential, Parliamentary
and Local Government elections are legally allowed.

On 2 December 1994, the Tanzanian National Assembly passed the
Bill (Eleventh Constitutional Amendment Act No 34 of 1994) whose
effect was to maintain the Constitutional position before Miscellaneous
Civil Cause No 5 of 1993, by amending Article 21(1) of the Constitution
of the United Republic of Tanzania. This Bill became law on 17
January 1995 when it received Presidential assent thus negating the
High Court’s judgment in Miscellaneous Civil Cause No 5 of 1993.

In 2005, the Applicant instituted Miscellaneous Civil Cause No 10 of
2005, Christopher Mtikila v Attorney General in the High Court of
Tanzania, challenging the amendments to Articles 39, 67 and 77 of the
Constitution of the Republic of Tanzania as contained in the Eleventh
Constitutional Amendment Act of 1994. On 5 May 2007, the Court
again found in his favour, holding that the impugned amendments
violated the democratic principles and the doctrine of basic structures
enshrined in the Constitution. By this judgment, the High Court allowed
independent candidates.

In 2009, in Civil Appeal No 45 of 2009, the Attorney General of the
Respondent challenged this judgment in the Court of Appeal of the
United Republic of Tanzania (the Court of Appeal). In its judgment of
17 June 2010, the Court of Appeal reversed the High Court’s judgment
of 5 May 2007, thereby disallowing independent candidates for
elections to Local Government, Parliament or the Presidency.

The Court of Appeal ruled that the matter was a political one and
therefore had to be resolved by Parliament.

5. As the municipal legal order currently stands in the United Republic
of Tanzania, candidates who are not members of, or sponsored by a
political party cannot run in the Presidential, Parliamentary or Local
Government elections.

6. On 14 June 2013, this Court delivered its judgment in the
Consolidated Applications herein before referred to and held that:

“1.

In respect of the 1st Applicants the Court holds:

Unanimously, that the Respondent has violated Articles 10 and 13(1)
of the Charter.



74 AFRICAN COURT LAW REPORT VOLUME 1 (2006-2016)

* By majority of 7 to 2, (Judges Modibo Tounty GUINDO and Sylvain
ORE dissenting), that the Respondent has violated Articles 2 and 3 of
the Charter.

2. In respect of the 2nd Applicant, the Court holds:

Unanimously, that the Respondent has violated Articles 10 and 13(1)
of the Charter.

+ By majority of 7 to 2, (Judges Modibo Tounty GUINDO and Sylvain
ORE dissenting), that the Respondent has violated Articles 2 and 3 of
the Charter.

3. The Respondent is directed to take constitutional, legislative and all
other necessary measures within a reasonable time to remedy the
violations found by the Court and to inform the Court of the measures
taken.

4. In accordance with Rule 63 of the Rules of Court, the Court grants
leave to the 2nd Applicant to file submissions on his request for
reparations within thirty (30) days hereof and the Respondent to reply
thereto within thirty (30) days of the receipt of the 2nd Applicant’s
submissions.

5. In accordance with Rule 30 of the Rules of Court, each Party shall bear
its own costs.”

Ill. Procedure

7. By a letter dated 25 July 2013, the Applicant filed his submissions on
compensation and reparations pursuant to the Court’s Judgment of 14
June 2013 which granted his Application, that the United Republic of
Tanzania had violated his right to participate in public affairs, his right
to freedom of association, and the right not to be discriminated against.
By the same Judgment, the Court directed that, in accordance with
Rule 34(5) of the Rules, the Applicant must file his submissions on
reparations within thirty (30) days of the Judgment.

8. Pursuant to Rule 35(2) of the Rules of Court, the Applicant’s
submissions were served on the Respondent by a letter dated 29 July
2013 in which the Respondent was advised to file its Response within
thirty (30) days of receipt thereof.

9. By a letter dated 8 July 2013, the Applicant's Counsel made an
Application for legal aid from the Court, to enable them to draft
conclusions on remedies prayed for and to present the Applicant’s
arguments. By a letter dated 2 August 2013, the Registrar advised the
Applicant’s Counsel that the Court had refused the request for legal aid.

10. By a letter dated 29 August, 2013, the Respondent filed its
Response to the Application for reparations submitted by the Applicant.

11. The Respondent’s response was served on the Applicant by the
Registrar’s letter of 30 August 2013.

12. By an electronic mail of 2 September 2013, Counsel for the
Applicant requested for the annexes to the Respondent’'s Response
and by an electronic mail of 3 September 2013, the Registry advised
the Counsel for the Applicant that the Respondent indicated that it
would be sending the hard copies of the said annexes in due course.
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13. By a letter dated 11 December 2013, the Registry informed the
Applicant’s Counsel of the Court’s directive that he should file the Reply
to the Respondent’s Response within thirty (30) days of receipt of the
letter.

14. On 31 January 2014, the Registrar wrote to the Counsel for the
Applicant reminding him that he is yet to file the Reply to the
Respondent’s Response to the Application. This Reply was filed on 10
February 2014 and served on the Respondent by the Registrar’s letter
dated 13 February 2014.

15. By a letter dated 18 March 2014, the Parties were informed that
pleadings are closed and that the Court is proceeding to determine the
matter on the pleadings before it.

IV. Remedies sought

16. The Applicant alleges that the violations by the Respondent led him
to join different political parties in order to participate in elections and
later to set up his own party for the same purpose. Consequently the
Applicant alleges that these violations have also led him to engage in
litigation at various levels including before this Court.

17. The Applicant is claiming moral damages occasioned by stress and
subsequent moral harm worsened by various instances of police
searches on him and loss of the opportunity to participate effectively in
the affairs of his country. The damages he claims in this regard, amount
to 831, 322, 637.00 TSH, (Eight Hundred and Thirty One Million, Three
Hundred and Twenty Two Thousand, Six Hundred and Thirty Seven
Tanzania Shillings).

18. The Applicant is also claiming costs and expenses arising from the
human rights violations by the Respondent, including costs of setting up
his political party and participating in elections and costs of litigation at
the national level. This amounts to 4,168, 667, 363. 00 TZS, (Four
Billion, One Hundred and Sixty Eight Million, Six Hundred and Sixty
Seven Thousand, Three Hundred and Sixty Three Tanzania Shillings).

19. Further, the Applicant claims Attorney’s fees in respect of litigation
at the Court amounting to US$ 60,250.00 (Sixty Thousand, Two
Hundred and Fifty United States Dollars).

20. The Applicant also asks that the Court sets a timeline for the
Respondent to comply with the Court's Judgment and that the
Respondent reports every three months on such compliance until the
Court is satisfied that the Judgment has been fully complied with.

21. As a consequence, the Applicant prays the Court:

i. “To setits reparation claims at 5,000,000,000 TSH;

ii. To sethislawyer’s fees for the international litigation at the scale of the
legal aid established by the Court both for the main case and for the
subsidiary case on reparation; and

iii. To order the Government of the United Republic of Tanzania to report
every three months to the Court on the implementation of the Court’s
orders.”
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V.

Respondent’s Response to the Application

22. The Respondent raised objections to the Applicant’s Application for
reparation on the grounds that:

On the procedure:

The granting of the extension of time ex parte to the Applicant to file
the submissions on reparations was not in line with the principle of
equality of arms and natural justice as it was not served on the
Respondent and the Respondent was not allowed to submit
observations on the request or to indicate its agreement, or otherwise,
thereto.

There was no need for the Applicant to be granted an extension of time
to file its submissions on reparations. The request for reparations was
included in the main Application and he was only required to submit the
amount of reparations and evidence thereafter. The Applicant’s
Counsel were present in Court on 14 June 2013 when the Judgment
was delivered, therefore, they need not have waited to receive the
Judgment and the Separate Opinions thereto to enable them file their
submissions on reparations. In any event, the Rules of Court do not
require that an Applicant be served with the Judgment and Separate
Opinions first before making submissions on reparations.

Even after the Applicant was granted up to 25 July 2013 to file the
submissions, the date of receipt by the Registry stamped on the
submissions is 29 July 2013, therefore, since the submissions were
filed out of time, they should be dismissed.

23. On the substance of the Application, the Respondent argues thus:

The issue of violations of the provisions of Articles 2, 3, 10 and 13(1)
of the Charter did not arise at all since the Applicant had in fact decided
to divert to the system of independent candidature after his party, the
Democratic Party, was refused registration. The Democratic Party was
not registered because the Applicant refused to submit to verification
of its members, contrary to the provisions of Sections 10(b) and (c) of
the Political Parties Act and also restricted its activities only to the
Mainland to the exclusion of Zanzibar, contrary to the Constitution of
the United Republic of Tanzania. The Applicant cannot therefore claim
to have been prevented from participating in public affairs or to have
been forced to join a political party in order to participate in elections.
The Applicant’s non-compliance with the Political Parties Act and the
Constitution was therefore connected to his litigation at the domestic
level therefore equity demands that he should not seek reparations for
his failure to comply with the law.

The Applicant is put to strict proof on the alleged stress and
subsequent moral harm worsened by the various instances of Police
searches on him. The Applicant did not claim for these damages, either
in his Application, or in his litigation at the national courts, and in
respect of the latter, he therefore has not exhausted the local remedies
as required, and the Court cannot therefore entertain this claim.

The amount claimed for moral prejudice and loss of opportunity to
participate effectively in public affairs is exaggerated. The loss of
opportunity to participate in public affairs is premised on very varied
and unpredictable political, social and economic factors obtaining in
the Respondent State. Furthermore, the Applicant participated
voluntarily in the political processes.



24,

Vi.

vii.

viii.

Mtikila v Tanzania (reparations) (2014) 1 AfCLR 72 77

The inclusion of the 25,000.00 TZS (Twenty Five Thousand Tanzania
Shillings). for provisional registration of the Democratic Party, which
was a statutory requirement for anyone wishing to register a Political
Party, to the figure in the Applicant’s reparation claims is disputed for
reasons that the Applicant had to follow the legal procedure for
registering a Political Party. Therefore the Respondent submits that
the loss should not be attributed to the Respondent as this is a legal
requirement.

The Applicant should be put to strict proof on the exaggerated amount
of costs and expenses amounting to 4,168, 667, 363.00 TZS (Four
Billion, One Hundred and Sixty Eight Million, Six Hundred and Sixty
Seven Thousand, Three Hundred and Sixty Three Tanzania
Shillings)..

The cost item in the Income and Expenditure Account on independent
presidential campaign expenses amounting to 93, 835, 000.00 TZS,
(Ninety Three Million, Eight Hundred and Thirty Five Thousand
Tanzania Shillings). should be disallowed as the law in Tanzania does
not provide for independent candidature.

The itemisation of the expenses in the Applicant's Income and
Expenditure Account is contrary to the Political Parties Act and the
Election Expenses Act and is fabricated and exaggerated. The
expenses are also not itemised in a detailed manner to facilitate
detailed responses by the Respondent; and the evidence of the
breakdown ought to have been provided with the submissions on
reparations within the time limit provided. The Respondent should be
given ample opportunity to participate effectively to challenge, verify
and authenticate all specific documents related to the transactions.

Generally, the claim for costs of litigation before the domestic courts is
contested and is against the order of the Court that each Party shall
bear its own costs. Furthermore, the Applicant has not detailed what
these costs are and has not submitted evidence to prove that he
incurred them. In addition, the Applicant has never been awarded
costs by the national courts and the Court cannot award him these
particular costs as it will be usurping the jurisdiction of the national
courts in this regard.

The current Constitutional review process is sufficient reparation for
the non-pecuniary damage claimed.

The Respondent strongly disputes the Applicant’s claim for costs of
litigation before the Court amounting to US$ 60,250.00 (Sixty
Thousand, Two Hundred and Fifty United States Dollars). The
Respondent contends that this claim is misplaced and contrary to the
arrangement between the Applicant and his Counsel. The Respondent
states that this is an attempt by the Applicant for “the retrospective
acquisition of funds from the Court yet his Counsel acted for him on a
pro bono basis.”

On the basis of the foregoing, the Respondent prays that:

“The Applicant’s claim that reparations be set at Five Billion Tanzania
Shillings (5,000,000,000.00 Tsh) are strongly disputed for being
fabricated, exaggerated and blown up. The Respondent prays for the
Court to dismiss the claim with costs”.

“The Applicant be ordered to submit to the Court and the Respondent
a breakdown of the alleged claims and detailed analysis and evidence
related thereto for authentication and verification before the hearing of
the case”.
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V.

Vi.

vii.

The Respondent prays for dismissal of the Applicant’s claims that his
lawyer’s fees for the international litigation before this Court should be
set at the scale of the legal aid scheme established by the Court both
for the main case and the subsidiary case on reparation. The
Respondent maintains that this is an extraneous matter in the
Application.

The Respondent prays for the dismissal of the Applicant’s prayer on
the order to be issued to the Respondent to report every three months,
to the Court regarding the implementation of the Court’s orders. The
Respondent states that this is mere speculation and imaginations on
the part of the Applicant.

That the Court orders that the Respondent is not required to repair the
supposed losses claimed by the Applicant”.

That the Court orders that the current Constitutional review process
constitutes enough remedy for the Applicant.

“The Respondent prays for the dismissal of the reparations claim by
the Applicant in its entirety, with costs”.

viii. The Respondent prays for any other relief(s) that the Court may deem

fit to grant.”

The Applicants’ Reply to the Respondent’s Response to the Application
is as follows:

A.
25.

B.

On the Procedure

The Applicant maintains that he filed the submissions on reparations
on 25 July 2013 and that in any event, the Respondent has in the past
benefitted from extensions of time granted by the Court without the
Applicant having had a chance to make observations on the same.

The Applicant also maintains that he did not have access to the
annexes to the Respondent’s Response, as he could not find them,
particularly the cases referred to therein though he was involved in
these cases. It is up to the Respondent State which referred to the said
cases to produce the documents and is in a position to do so since they
are a product of national institutions. In this regard therefore, the
Applicant is unable to respond fully to the Respondent’s Response.

On the substance

the Applicant states that the creation of the Democratic Party and the
subsequent cost of running the party for all these years resulted
exclusively from the strategy adopted by the Respondent to prevent
any independent candidate from standing for election, in violation of
the Charter. Litigation before the African Court on this matter is also a
natural consequence of this state of affairs consolidated by the
decision of the Court of Appeal, and it can also be said that it is the
result of the shortcoming of the Respondent State, as pointed out by
the Court in its Judgment of 14 June 2013.

Regarding the claim for compensation for stress and moral harm
occasioned to the Applicant, he maintains that this stress is a matter of
common sense arising out of the management of any structure of a
federal nature (involving Tanganyika and Zanzibar). This is particularly
where such a structure is involved in carrying out political and electoral
campaigns at different levels and in all the regions, as this can only
lead to considerable stress, especially as it was full time work which
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prevented the Applicant from carrying out any other professional
activity. In the instant case, only the Applicant’s religious duties were
compatible with the management of his political party.

v. Furthermore, the Applicant states that the Accounts Clerks who
certified the accounts he submitted to the Court are available and may
be called to testify before the Court. It is also up to the Respondent
State to show proof of errors, if any, in the Applicant’s claim for
damages.

vi. Regarding the Attorney’s fees for the litigation before the Court, the
Applicant submits that the expenses must be imputed on the
Respondent State as the Court held it responsible for the violation of
its obligations under the Charter, particularly as the Applicant’s request
for legal aid from the Court was not granted.

vii. The Applicant contends that the Court's Judgment means that the
Respondent should be liable for paying the damages, as the Court
stated that the electoral laws of the Respondent State are a violation
of the Charter in relation to the rights of the Applicant. Article 30 of the
CP:rotocol obliges State Parties thereto to implement the decisions of the

ourt.

viii. The Applicant stated that the position of the Respondent which
maintains that the law as it currently is in Tanzania prohibits
independent candidates for electoral positions, highlights the need for
the Court to draw up a precise calendar to ensure that the Respondent
State complies with the Judgment of the Court.

ix. For these reasons, the Applicant prays the Court to reject all the
arguments presented by the Respondent and to grant his prayers as
per his Application.

VI. The Court’s Ruling on the Ex Parte extension of time for
the Applicant to file its submissions

26. Based on the fact that the Applicant received the Judgment of the
Court of 14 June 2013 in Consolidated Applications Nos. 009 of 2011
Tanganyika Law Society and The Legal and Human Rights Centre v
The United Republic of Tanzania and 011 of 2011 Reverend
Christopher R Mtikila v The United Republic of Tanzania and the
Separate Opinions thereto, on 26 June 2013, the Court decided that the
thirty (30) days for the Applicant to file submissions on reparations would
be reckoned from 26 June 2013. Therefore, the Court gave the Applicant
up to 25 July 2013 to file the submissions on reparation. The Registrar
communicated this decision of the Court with a copy to Respondent. The
electronic mail forwarding the submissions to the Registry was dated 25
July 2013 but the date of receipt stamped on the document was 29 July
2013, therefore the Applicant filed the submissions on reparations within
the time directed by the Court. Though the Respondent was not given an
opportunity to be heard before the Court decided to grant the Applicant
up to 25 July 2013 to file its submissions, the Respondent has had an
opportunity to state its position on the matter and did nothing. The Court
finds that there has been no miscarriage of justice occasioned.
Accordingly the Application for reparation is properly before the Court.
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VII. The Court’s Ruling on the Merits of this Application

27. One of the fundamental principles of contemporary international law
on State responsibility, that constitutes a customary norm of
international law, is that, any violation of an international obligation that
has caused harm entails the obligation to provide adequate reparation.
The locus classicus in this regard is the Germany v Poland (Factory at
Chorzéw) Case where the Permanent Court of International Justice
(PCIJ) stated the principle thus:

“... the Court observes that it is a principle of international law, and even a
general conception of law, that any breach of an engagement involves an
obligation to make reparation. In Judgment No. 8, when deciding on the
jurisdiction derived by it from Article 23 of the Geneva Convention, the
Court has already said that reparation is the indispensable complement of
a failure to apply a convention, and there is no necessity for this to be stated
in the convention itself. The existence of the principle establishing the
obligation to make reparation, as an element of positive international law,
has moreover never been disputed in the course of the proceedings in the
various cases concerning the Chorzéw factory.”?

28. This principle of international law is reflected in the Protocol. Article
27(1) of the Protocol provides that: “If the Court finds that there has
been violation of a human or peoples’ rights, it shall make appropriate
orders to remedy the violation, including the payment of fair
compensation or reparation.”

A. Compensation
i Pecuniary damages

29. The Applicant is claiming pecuniary damages allegedly arising from
the human rights violations by the Respondent, including costs of
setting up his political party and participating in elections and costs of
litigation at the national level. The Commission has recognised the
importance of restitution and has held that a State that has violated the
rights enshrined in the Charter should “take measures to ensure that
the victims of human rights abuses are given effective remedies,
including restitution and compensation.”? Though the Commission
recognises a victim’s right to compensation, it has not yet identified
which factors States should take into account in their assessment of the
compensation due. Rather, the Commission has recommended that a
State compensate a victim for the torture and trauma suffered,3
“adequately compensate the victims in line with international

1 Merits 1928 PCIJ Series A, Judgment of the Permanent Court of International
Justice No 17 of 13 September 1928, at 29.

2 Consolidated Communications 279/03 and 296/05 Sudan Human Rights
Organisation and Centre on Housing Rights and Evictions (COHRE) v Sudan
Twenty Eighth Activity Report: November 2009- May 2010 para 229(d).

3 Communication 288/04 Gabriel Shumba v Zimbabwe 2 May 2012 para 194(1).
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standards”™ and ensure payment of a compensatory benefit.5 The
Inter-American Court of Human Rights has held that with regard to
pecuniary damages and the circumstances under which compensation
is appropriate, pecuniary damages involve “the loss of or detriment to
the victims’ income, the expenses incurred as a result of the facts, and
the monetary consequences that have a causal nexus with the facts of
the case sub judice.”s In the Factory at Chorzéw case the Permanent
Court of International Justice stated that reparation may take the form
of compensation “involving payment of a sum corresponding to the
value which a restitution in kind would bear.””

30. In this case, the Court notes that, though the Applicant submitted
his Income and Expenditure Statement, and raised arguments on the
same, there were no sufficient evidentiary elements presented to
establish that these damages directly arose from the facts of this case
and the violations declared in the Judgment of 14 June 2013.
Furthermore, the Applicant insisted that he would present his evidence
at a yet to be determined hearing and therefore did not adduce cogent
evidence in the course of the procedural opportunities the Court
granted for this purpose. The Applicant did not produce any receipts to
support the expenses he claims to have incurred so there is no
evidence of any pecuniary loss as alleged. In addition, by virtue of Rule
27(1) of the Rules, the Court’s procedure consists primarily of written
proceedings with public hearings being the exception rather than the
rule. Therefore, the Applicant, being aware of the Court’'s procedure
failed to provide the evidence of the expenses he claims in his
submissions.

31. It is not enough to show that the Respondent State has violated a
provision of the Charter; it is also necessary to prove the damages that
the State is being required by the Applicant to indemnify. In principle,
the existence of a violation of the Charter is not sufficient, per se, to
establish a material damage.

32. In view of the foregoing, the Court does not have the evidentiary
elements to prove a causal nexus of the facts of this case to the
damages claimed by the Applicant in relation to the violations declared
in its Judgment of 14 June 2013. As such, it considers that it cannot
grant any compensation for pecuniary damages.

4 Communication 334/06 Egyptian Initiative for Personal Rights and Interights v Egypt
Thirty First Activity Report: May 2011 — November 2011 dispositif para 2.

5 Consolidated Communications 54/91, 61/91, 96/93, 98/93, 164/97, 196/97 and 210/
98 Malawi African Association and Others v Mauritania Thirteenth Activity Report:
1999 — 2000 dispositif para 3.

6 Inter American Court of Human Rights (IACHR) Case of Bamaca Velasquez v
Guatemala. Reparations and Costs. Judgment of 22 February, 2002. Series C No
91, para 43, and Case of Garcia Cruz and Sanchez Silvestre. Merits, Reparations
and Costs. Judgment of 26 November 2013, Series 273, para 212.

7 See Note 1 at47.
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ii. Non-pecuniary damages

33. The Applicant is also claiming moral damages occasioned by stress
and subsequent harm worsened by various instances of police
searches on him, and loss of the opportunity to participate effectively in
the affairs of his country. This claim amounts to 831, 322, 637.00 TZS,
(Eight Hundred and Thirty One Million, Three Hundred and Twenty Two
Thousand, Six Hundred and Thirty Seven Tanzania Shillings).

34. The term “moral” damages in international law includes damages
for the suffering and afflictions caused to the direct victim, the emotional
distress of the family members and non-material changes in the living
conditions of the victim, if alive, and the family. Moral damages are not
damages occasioning economic loss.

35. In its jurisprudence, the Commission has recommended
compensation for torture and trauma suffered.8 The Inter-American
Court has developed the concept of non-pecuniary damage and has
established that it “may include both the suffering and distress caused
to the direct victims and their next of kin, and the impairment of values
that are highly significant to them, as well as changes of a non-
pecuniary nature in the living conditions of the victims or their family.”®

36. The European Court of Human Rights will award non-pecuniary
damages (or moral damages) on the basis of equitable consideration.
This head covers such issues as pain and suffering, anguish and
distress, and loss of opportunity. This has been awarded in some
cases'® while in others the Court has refused to speculate whether
there were such losses. "

37. With regard to his claim for non-pecuniary damages, the Applicant
has failed to produce any evidence to support the claim that these
damages were directly caused by the facts of this case. The Court will
not speculate on the existence, seriousness and magnitude of the non-
pecuniary damages claimed. In any event, in the view of the Court, the
finding of a violation by the Respondent in the Court’s Judgment of 14
June 2013 and the orders contained therein are just satisfaction for the
non-pecuniary damages claimed. 12

B. Legal costs and expenses

38. The Applicant claims Attorney’s fees in respect of litigation at the
Court amounting to US$ 60,250.00 (Sixty Thousand, Two Hundred and
Fifty United States Dollars). These fees are for the three (3) Counsel

8 See Note 3 above.

9 IACHR Case of Villagran Morales et al. v Guatemala — Case of “Street Children”,
Reparations and Costs Judgment of 26 May 2001. Series C No 77, para 84.

10 Bonisch v Austria 13 EHRR 409 and Weeks v UK 13 EHRR 435 para 13.

11 Perks and Others v UK 30 EHRR 33.

12 See also International Court of Justice United Kingdom of Great Britain and
Northern Ireland v People’s Republic of Albania (Corfu Channel Case), Merits,
Judgment of 9 April 1949, ICJ Reports 1949 at 36 and IACHR Case of Garrido and
Baigorria v Argentina. Reparations and Costs. Judgment of 27 August 1998, Series
C No 39 para 79.
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and their three (3) assistants. The Applicant claimed that, from early
May 2011 to June 2011 when Application 011 of 2011 was filed, each
of the Counsel spent thirty (30) hours each on the case with the
assistants spending forty (40) hours each on the case. Regarding the
Reply, the Applicant claims that the Counsel spent a total of fifteen (15)
hours and the assistants a total of fifteen (15) hours. For the public
hearing, the Applicant claims that the Counsel spent a total of fifteen
(15) hours for preparation and attendance by one of them. For the
reparation claim, the Applicant claims that each Counsel has spent
twenty (20) hours for preparation of the brief. The Applicant claims that
the hourly rate is US$ 250.00 (Two Hundred and Fifty United States
Dollars) for Counsel and US$150.00 (One Hundred and Fifty United
States Dollars) for the assistants. The Applicant claims that this comes
to a total of One Hundred and Eighty (180) hours for the Counsel,
amounting to (US$ 45,000.00 (Forty Five Thousand United States
Dollars) and a total of One Hundred and Thirty Five (135) hours for the
Assistants amounting to US$ 20,250.00 (Twenty Thousand Two
Hundred and Fifty United States Dollars). Counsel for the Applicant
have stated that “though they believe in the Court, they should not bear
the cost of the litigation especially when the Respondent could have
avoided further litigation had it implemented the decision of the High
Court of Tanzania at Dar es Salaam in Miscellaneous Civil Cause No.
5 of 1993”. In the alternative, Counsel for the Applicant stated that they
would accept reimbursement of their costs in line with the scales set out
in the Legal Aid Policy of the Court.

39. The Court notes that expenses and costs form part of the concept
of “reparations”. Therefore, where the international responsibility of a
State is established in a declaratory judgment, the Court may order the
State to compensate the victim for expenditure and costs incurred in his
or her efforts to obtain justice at the national and international levels. '3

40. Notwithstanding the foregoing, the Court is of the view that the
Applicant has to remit probative documents and to develop arguments
relating the evidence to the facts under consideration and, when
dealing with alleged financial disbursements, clearly describe the items
and justification thereof. ¢ As the Applicant bears the burden of proof
regarding the reparations claimed and having failed to develop the
arguments relating the evidence to the facts under consideration, the
Court cannot grant his claims. Furthermore, considering that this
Application arises from Consolidated Applications Nos. 009 of 2011
Tanganyika Law Society and The Legal and Human Rights Centre v
The United Republic of Tanzania and 011 of 2011 Reverend
Christopher R Mtikila v The United Republic of Tanzania in respect of
which the Court decided that each Party should bear its own costs, then
it follows that the costs for the current Application should be borne by
each Party.

13 IACHR Case of Garrido and Baigorria v Argentina. Reparations and Costs.
Judgment of 27 August 1998. Series C No 39 para 79.

14 IACHR Case of Chaparro Alvarez and Lapo Ifiguez v Ecuador Preliminary
Objections, Merits Reparations and Costs Judgment of 21 November 2007 Series C
No 170 para 277.
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41. In consideration of the above-mentioned, the evidence presented
by the Applicant and the corresponding arguments relating to the
Attorney’s fees do not allow for a complete justification of the amounts
requested, therefore this claim is refused.

C. Guarantees of non-repetition
i Request to adopt measures under domestic law

42. The Court reiterates the obligation of the Respondent State, as set
out in Article 30 of the Protocol, to comply with the Court’s Judgment.
In its Judgment of 14 June 2013, the Court ordered that: “The
Respondent is directed to take constitutional, legislative and all other
necessary measures within a reasonable time to remedy the violations
found by the Court and to inform the Court of the measures taken.”

43. The Court notes that in its Reply to the Applicant’s submissions on
reparations, the Respondent maintains that the Court’s Judgment of 14
June 2013 was wrong since the law in the Respondent State prohibits
independent candidature for election to the Presidency, to Parliament
and to Local Government. This was despite the Court’s judicial finding
that this prohibition is not in conformity with the Charter. This stance by
the Respondent State is of concern to the Court and more so since the
Respondent has never reported to the Court on the measures it is
taking to adopt the constitutional, legislative and all other measures
necessary to bring its law on candidature for elections to the
Presidency, Parliament and to Local Government in conformity with the
Charter. In this regard, therefore, the Court grants the Applicant’s
prayer but orders the Respondent State to report to the Court, within six
(6) months from the date of this Ruling, on the implementation of the
Court’s judgment of 14 June 2013.

D. Measures of satisfaction

i. Publication and dissemination of the Judgment of
14 June 2013

44. Though none of the Parties made submissions on measures of
satisfaction, pursuant to Article 27 of the Protocol and the inherent
powers of the Court, the Court is considering this measure.

45. The Court affirms its position as set out in paragraph 37 hereof, that
judgment, per se, can constitute a sufficient form of reparation for moral
damages. s In the light of the concerns of the Court, as expressed in
paragraph 43 hereof, the Court orders that the Respondent State must,
within six (6) months of the date of this Ruling, publish:

i. the official English summary developed by the Registry of the Court, of
the Judgment of the Court of 14 June 2013 which must be translated
to Kiswahili at the expense of the Respondent State and published in

15 For instance, see IACHR Case of Neira Alegria et al v Peru. Reparation and Costs.
Judgment of 19 September 1996 Series C No 29, para 56.
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both languages, once in the official gazette and once in a national
newspaper with widespread circulation; and

ii. the Judgment of the Court of 14 June 2013, in its entirety in English,
on an official website of the Respondent State, and remain available
for a period of one (1) year.

ii. For these reasons

46. The Court unanimously holds:

1. That the Judgment of the Court of 14 June 2013 in Consolidated
Applications Nos. 009 of 2011 Tanganyika Law Society and The Legal
and Human Rights Centre v The United Republic of Tanzania and 011
of 2011 Reverend Christopher R. Mitikila v The United Republic of
Tanzania constitutes per se a sufficient form of reparation for non-
pecuniary damages.

2. The Applicant’s claims for pecuniary damages, having not been
proved, are hereby dismissed.
3. The Applicant’s claims for legal costs having not been proved are

hereby dismissed.

4. The State is hereby ordered to submit to the Court, within six
months starting from the date of this Ruling, a report on the measures
it has taken in compliance with the Judgment of the Court of 14 June
2013 in Consolidated Applications Nos. 009 of 2011 Tanganyika Law
Society and The Legal and Human Rights Centre v The United
Republic of Tanzania and 011 of 2011 Reverend Christopher R Mtikila
v The United Republic of Tanzania.

5. The State is hereby ordered to issue the publications indicated in
paragraph 45 of this Ruling, within a period of six (6) months from the
date of this Ruling. These publications are:

i the official English summary developed by the Registry of the
Court, of the Judgment of the Court of 14 June 2013 which must be
translated to Kiswahili at the expense of the Respondent State and
published in both languages, once in the official gazette and once in a
national newspaper with widespread circulation;

ii. the Judgment of the Court of 14 June 2013, in its entirety in
English, on an official website of the Respondent State, and remain
available for a period of one (1) year.

6. Within nine (9) months of the date of the Ruling, the State shall
submit to the Court a report describing the measures taken under
paragraph 4 above.

7. In accordance with Rule 30 of the Rules of Court, each Party
shall bear its own costs.
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Ekollo Moundi Alexandre v Cameroon and Nigeria (jurisdiction)
(2011) 1 AfCLR 86

Ekollo Moundi Alexandre v Republic of Cameroon and Federal Republic
of Nigeria

Decision, 23 September 2011. Done in English and French, the French
text being authoritative.

Judges: NIYUNGEKO, AKUFFO, MUTSINZI, NGOEPE, GUINDO,
OUGUERGOUZ, TAMBALA, ORE

Recused under Article 22: THOMPSON

The Court rejected the Application due to one of the Respondent States
not having ratified the Court Protocol and the other not having filed the
Declaration under Article 34(6) allowing individuals and NGOs to file
cases directly before the Court.

Jurisdiction (party to Protocol; Article 34(6) declaration, 9)

Procedure (transfer to Commission)

Separate opinion: OUGUERGOUZ

Jurisdiction (6)

Procedure (referral to the Commission, 12; reasons, 21)

1. By an Application dated 20 May 2011,Ekollo Moundi Alexandre,
domiciled in Douala (Cameroon), brought before the Court, a case
against the Republic of Cameroon and the Federal Republic of Nigeria,
alleging violation of Articles 3, 5, 6, 7 and 13(3) of the African Charter
on Human and Peoples’ Rights.

2. Pursuant to Article 22 of the Protocol to the African Charter on
Human and Peoples’ Rights on the Establishment of an African Court
on Human and Peoples’ Rights, (hereinafter referred to as the Protocol)
and Rule 8(2) of the Rules of Court (hereinafter referred to as the
Rules), Judge Elsie N Thompson, a member of the Court, of Nigerian
nationality, recused herself.

3. Pursuant to Rule 34(1) of the Rules, the Registry acknowledged
receipt of the Application in a letter dated 26 May, 2011.

4. By letter dated 10 June, 2011, the Registry sought to ascertain from
the Legal Counsel of the African Union Commission, if the Respondent
States had made the declaration envisaged under Article 34(6) of the
Protocol.
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5. By letter dated 13 June 2011, the Legal Counsel of the African Union
Commission informed the Registry that neither Cameroon nor Nigeria
had made the above-mentioned declaration; and at the same time
attached a list on the status of ratification of the Protocol which
indicates that Cameroon had not even ratified the Protocol.

6. The Court notes that Nigeria, a party to the Protocol, has not made
the declaration and Cameroon has not even ratified the Protocol.

7. Article 5(3) of the Protocol provides that: “the Court may entitle
relevant non- governmental organizations (NGOs) with observer status
before the Commission and individuals to institute cases directly before
it, in accordance with Article 34(6) of this Protocol”,

8. Article 34(6) on its part provides that: “At the time of the ratification of
this Protocol or any time thereafter, the State shall make a declaration
accepting the competence of the Court to receive cases under Article
5(3) of this Protocol. The Court shall not receive any petition under
Article 5(3) involving a State Party which has not made such a
declaration”.

9. Read together, the above provisions allow for the Court to be seized
directly by an individual only when a Respondent State has made the
declaration authorizing such seizure.

10. It therefore follows from Article 34(6) of the Protocol that the Court
manifestly lacks jurisdiction to receive the Application filed by Ekollo
Moundi Alexandre against Cameroon and Nigeria.

11. Article 6(3) of the Protocol provides that the Court may consider
cases or transfer them to the Commission. The Court considers from
the allegations set out in the Application that it would be appropriate to
transfer the matter to the African Commission on Human and Peoples’
Rights.

12. For these reasons,

THE COURT,

i. Unanimously,

Decides, that in Application of Article 34(6) of the Protocol, it manifestly

lacks jurisdiction to receive the Application filed by Ekollo Moundi
Alexandre against Cameroon and Nigeria.

ii. By seven votes to one,
Decides, in Application of Article 6(3) of the Protocol, to transfer the
matter to the African Commission on Human and Peoples’ Rights.

*k%

Dissenting opinion: OUGUERGOUZ

1. The purpose of the present dissenting opinion is to explain the
reasons which led me to vote against the Court’s decision to transfer
the matter to the African Commission on Human and Peoples’ Rights,
pursuant to Article 6(3) of the Protocol; incidentally, it seeks to clarify
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my position in regard to the statement made in the first operative
paragraph which | voted for.

2. | am of the opinion that the Court manifestly lacks jurisdiction to
consider Mr Ekollo Moundi Alexandre’s Application and | therefore
voted for the first operative paragraph of the decision. However, on the
Court’s manifest lack of jurisdiction, | am of the view that the Court
ought not to have considered the Application judicially and should not
have adopted a decision on the matter. | have already expounded
amply on this issue of procedure which touches on the judicial policy of
the Court in my separate opinion attached to the 15 December 2009
judgment in the matter of Michelot Yogogombaye v The Republic of
Senegal.

3. The instant decision of the Court is formally distinct from a “judgment”
by virtue of the fact that it was signed by only the President and the
Registrar of the Court and adopted by way of a “simplified” procedure
without any involvement of the two States against which the Application
was brought.

4. The adoption of the format of a “decision” on its lack of jurisdiction,
rather than a judgement, was decided by the Court at its 21° Ordinary
Session (6-17 June 2011), when it considered Application No. No 002/
2011 (Soufiane Ababou v Republic of Algeria), from which | abstained
in compliance with the requirements of Article 22 of the Protocol and
Rule 8(2) of the Rules of Court. When it considered this Application, the
Court had specifically decided that when an Application does not seem,
prima facie, to stand any chance of success, it should not be referred
to the State against which it has been filed.

5. In the present case, the Court decided not to transmit Mr Ekollo
Moundi Alexandre’s Application to Cameroon and Nigeria, not even to
inform them of the filing of this Application. The Court also decided not
to inform the President of the African Union Commission and other
States parties to the Protocol about the filing of the Application.

6. | am of the view that in the present case the Application ought to have
been dismissed de plano through a simple letter from the Registry to
the Applicant as of the day after 13 June 2011, when the Legal Counsel
of the African Union Commission confirmed to the Court that the
Republic of Cameroon was not party to the Protocol and that the
Federal Republic of Nigeria, though party to the Protocol, had not made
the Declaration as provided in Article 34(6) of the Protocol.

7. Indeed, the issue of the Court’s jurisdiction ought to be devoted, on
its own, a formal decision of the Court only in case of a “dispute” within
the meaning of Article 3(2) of the Protocol, in other words when an
objection based on jurisdiction is raised pursuant to Rule 52 of the
Rules of Court. In all cases of a “manifest” lack of jurisdiction of the
Court, found after a judicial hand of the Application by a small team of
judges (judge-rapporteur or a committee of two or three judges) or
which may, de lege ferenda, be arrived at after a strictly administrative
handling of the Application by the Registry, a simple letter addressed
by the latter to the Applicant should suffice. That would enable the
Court to spare its resources and, considering that it does not sit on a
full-time basis, to expedite action on such Applications.



Ekollo Moundi v Cameroon and Nigeria (jurisdiction) (2011) 1 AfCLR 86 89

8. Furthermore, the adoption by the Court, as in the instant case, of a
decision on the lack of jurisdiction whereas the States concerned have
not been served with copies of the Application nor have they been
informed of its filing is challengeable in principle; all the more so in the
instant case as the Application was mentioned on the Court’s website
upon receipt. The failure to transmit the Application to the States
concerned further deprived Nigeria (Cameroon not being party to the
Protocol) of the possibility of accepting the jurisdiction of the Court by
way of a forum prorogatum (on this matter, see my separate opinion
above).

9. In this respect, any Application filed against a State party to the
Protocol which has not yet made the optional declaration, should be
transmitted, for information purposes, to that State to enable it to accept
the jurisdiction of the Court to hear the matter.” Since the current
practice of the Registry is to register on the general list all cases
submitted to the Court, logically all Applications relating to those cases
should systematically be communicated to the States concerned and
published on the website of the Court. The registration of a case on the
general list of a court means that the latter is validly “seized” and that
the case is pending before the said jurisdiction (on this matter, see
paragraphs 14, 15 and 16 of my above-mentioned separate opinion).

10. Having declared that it manifestly lacks jurisdiction to consider the
Application, the Court decided to transfer the latter to the African
Commission relying on Article 6(3) of the Protocol, which provides that
“the Court may consider cases or transfer them to the Commission”.

11. The practice of such a transfer was established by the Court in its
decision regarding its jurisdiction in respect of the abovementioned
Application No 002/2011. The Court upheld the practice when, at the
same session, it dealt with Applications No 005/2011 (Daniel Amare &
Mulugeta Amare v Mozambique Airlines & Mozambique) and No 006/
2011 (Association des Juristes d’Afrique pour la Bonne Gouvernance v
Céte d’lvoire), and also declared that it manifestly lacks jurisdiction to
consider such Applications.

12. In my view, the transfer to the African Commission of an Application
in respect of which the Court found that it manifestly lacks jurisdiction is
not founded in law. | hold that this transfer does not appear to be
consistent with Article 6 of the Protocol, when interpreted according to
the general rules of interpretation as set out in the 1969 Vienna
Convention on the Law of Treaties.

13. Indeed, the heading of this Article 6 (“Admissibility of Cases”)
strongly suggests that the action available to the Court, in paragraph 3,
applies primarily to the consideration of the admissibility of a case over
which the jurisdiction of the Court has already been established.
Unfortunately, the “travaux préparatoires” of the Protocol do not shed

1 In that scenario, the Registry would inform the Applicant that (1) since the State
against which the Application was filed did not make the optional declaration, the
Court cannot entertain his Application; (2) the Application has been forwarded to this
State, for information purposes; (3) the Court may examine the Application if the
State concerned decides to accept the Court’s jurisdiction.
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any light on the meaning to be attributed to the said paragraph 3; the
first version of this paragraph read that “the Court may itself consider
cases or transfer them to the Commission”.2

14. When read in that context, this paragraph allows the Court either to
consider, on its own, the admissibility of an Application which is within
its jurisdiction or to entrust consideration of the said admissibility to the
African Commission. In the latter assumption, the Court would be
assigning to the Commission a broader responsibility beyond that
envisaged in Article 6(1).

15.Indeed, Article 6(1) only allows the Court to “request the opinion of
the Commission” on the admissibility of a “case instituted under Article
5(3)” of the Protocol. Article 6(3), for its part, authorizes the Court to ask
the Commission to itself make a determination on the admissibility of an
Application. Absence of any reference to Article 5(3) of the Protocol
further suggests that consideration of admissibility could apply not only
to cases filed by an individual or a non-governmental organization but
also to those filed by a State Party to the Protocol or an African inter-
governmental organization.

16. Apart from this latter proposition, my interpretation of Article 6(3) is
corroborated by Rule 119 of the Rules of the Commission, entitled
“Admissibility under Article 6 of the Protocol”, and worded as follows:

“1. Where, pursuant to Article 6 of the Protocol, the Commission is
requested to give its opinion on the admissibility of a communication
pending before the Court or where the Court has transferred a
communication to the Commission, it shall consider the admissibility of
this matter in accordance with Article 56 of the Charter and Rules 105,
106 and 107 of the present Rules.

2. Upon conclusion of the examination of the admissibility of the
communication referred to it under Article 6 of the Protocol, the
Commission shall immediately transmit its opinion or its decision on
the admissibility to the Court”.

17. This provision of the Rules of the Commission leaves no doubt as
to the fact that in both situations envisaged in Article 6(1) and (3) of the
Protocol, the Commission considers that it is in duty bound to establish
the admissibility of an Application relating to a matter over which the
Court has declared that it had jurisdiction; otherwise it would be difficult
to understand why Rule 119(2) provides for the prompt transmission to
the Court of the Commission’s opinion or “decision”. The prompt
transmission to the Court of the Commission’s decision on the
admissibility of an Application would indeed be meaningless if the Court
were no longer to play any role in the handling of the case; the
underlying idea is that once it has deemed an Application admissible,
the Court may then embark on a consideration of its merits.

2 Atrticle 6 of the Draft Protocol, as adopted by the first meeting of Governmental Legal
Experts (Cape Town, South Africa, 6-12 September 1995), see Draft Protocol to the
African Charter on Human and Peoples’ Rights on the Establishment of an African
Court of Human and Peoples’ Rights, adopted by the Meeting of Government Legal
Experts on the Establishment of an African Court on Human and Peoples’ Rights, 6-
12 September 1995, Cape Town, South Africa, DOC OAU/LEG/EXP/AFC/HPR/PRO
(I) Rev. 1.
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18. Unlike those of the Commission, the Rules of the Court do not
provide real clarification on the purpose of the transfer envisaged in
Article 6(3) of the Protocol. Rule 29(5) of the Rules of the Court indeed
reads:

“a) Where the Court decides to transfer a case to the Commission
pursuant to Article 6(3) of the Protocol, it shall transmit to the
Commission a copy of the entire pleadings so far filed in the matter
accompanied by a summary report. At the request of the Commission,
the Court may also transmit the original case file.

b) The Registrar shall immediately notify the parties who were before the
Court about the transfer of the case to the Commission”.

” o« ”

19. The language used in this provision (“case”, “parties”, “the entire
pleadings”, “summary report”) suggests that there is a case pending
before the Court. One would also note that where the Court manifestly
lacks jurisdiction, there should not be much in the case file.
Furthermore, even if the Court’s jurisdiction ratione personae, ratione
materiae, ratione loci or ratione temporis were highly questionable and
that said jurisdiction had been considered in detail by the Court, the part
of the case file pertaining to the establishment of the Court’s jurisdiction
would be of no particular interest for the Commission and should not
therefore be communicated to it.

20. My conclusion is therefore that, by relying on Article 6(3) of the
Protocol in transferring to the African Commission a case over which it
has declared it manifestly had no jurisdiction, the Court deviated from
the initial purpose of that provision; that same conclusion applies even
more to the possible transfer to the Commission of an Application in
respect of which the Court would find, by way of a judgement, that it
lacks jurisdiction following a classical contradictory procedure (see
Rule 52(6) of the Rules of the Court).

21. It is however not on the basis of that conclusion alone that | voted
against the decision to transfer the case to the Commission. More
fundamental in my view is the fact that the Court gave no reasons to
justify its decision in the instant case; the requirement that reasons shall
be given for the Court’s decisions is indeed consubstantial with its
judicial function.

22. In the instant case, as in the three cases mentioned above, the
Court was of the opinion that it was “appropriate” to transfer the case in
light of the allegations set out in the Application”, without further
clarification. It ought to have set out the reasons which led it to consider
that the allegations made in the Application warranted such a transfer
or to explain why the latter was appropriate”.

23. Article 6(3) of the Protocol no doubt provides the Court with a choice
between two possible solutions but that choice should nonetheless
comply with objective criteria. Though it lies within the discretionary
powers of the Court, such a choice cannot be made in an arbitrary
manner, in other words in a hazardous and unpredictable way or in a
manner bereft of any apparent logical approach.

24. The integrity of the Court’s judicial function indeed requires that
reasons be provided for decisions adopted under the above-mentioned
provision so as to comply with the requirements of predictability and
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consistency which are the essential ingredients that underpin the
principle of legal certainty which should be guaranteed by the Court at
all times.

25. In the absence of such objective criteria for the referral to the
Commission of cases over which the Court declares that it manifestly
has no jurisdiction, there is the huge risk that such a referral would
become systematic, which approach seems to be fostered by the
current practice.

26. Furthermore, in the absence of objective criteria for transfers of
cases to the Commission, a dissenting Judge would not be afforded the
opportunity to clarify the reasons for which he objects to the grounds for
a transfer unless he mentions elements of fact or of law, which do not
appear in the Court’s decision and, in so doing, betrays the secrecy of
the deliberations of the Court.

27. If the Court were to persevere in the practice of referring to the
Commission matters over which it finds that it manifestly lacks
jurisdiction, it would be necessary for it to set out clear criteria for such
referrals. In so doing, it could for instance be guided by the nature or
gravity of the violations brought to its attention in the Application in
question and thus transfer to the Commission, those Applications which
“apparently reveal the existence of a series of serious or massive
violations of human and peoples’ rights”, to use the wording of Article
58(1) of the African Charter.

28. It must be recalled that the criterion of “serious or massive violations
of human rights” is one of those that the African Commission used to
submit a case to the Court under Article 5 of the Protocol (see Rules
84(2) and 118(3) of the Rules of the Commission). Once the case is
referred by the Court, it would then lie with the Commission to consider
the Application and make the findings arising therefrom in accordance
with the above-stated provisions of its Rules.

29. If the Court were to embark on this path, it would be following a
reasoning that it had recently applied in its practice of transferring to the
Commission matters over which it found that it manifestly lacks
jurisdiction. It would even be attaching some significance to that
practice by setting it aside for exceptional circumstances. Hence, the
Court would more or less be playing the role of “an early warning
mechanism” for the Commission, similar to the one that may now play
individuals and non-governmental organizations before the
Commission, as evidenced in the circumstances that led to the
submission by the Commission of its own Application against the Great
Arab Socialist Peoples’ Libyan Jamahiriya.

30. This is obviously a matter of judicial policy requiring mature
reflection on the part of the Court. The response to that question will
depend on the role that the Court intends to play in the human rights
protection system provided in the African Charter and the Protocol
establishing the Court; it will depend in particular on the manner in
which the Court views synergies with the African Commission based on
Articles 2, 4, 5, 6(1 & 3), 8 and 33 of the Protocol.
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31. The Court could in that regard continue to explore the options
available under Article 6(3) of the Protocol and try to ascertain if the
transfer of an Application to the Commission could not occur after the
Court has declared that it “has jurisdiction”; the ultimate goal of the
transfer being for the Commission to consider not only the admissibility
of the Application but also the merits of the case.

32. The verb “consider” used in paragraph 3 and the positioning of that
paragraph in Article 6 (immediately after paragraph 2 dealing with the
issue of ruling on the admissibility of cases by the Court), indeed
suggests that the Court may consider cases on their merit or transfer
them to the Commission.

33. Guided by criteria which it would have to determine, the Court could
thus choose not to rule on the merits of a case over which it has
jurisdiction. This system, known as “pick and choose”, is for instance,
applied by the US Supreme Court. Rule 10 of the Rules of that Court
indeed allows it to exercise its appellate jurisdiction in a discretionary
manner, in other words when it feels that there are compelling reasons
to exercise such a jurisdiction; the same Rule provides criteria for the
selection of cases subject to appeal before the Supreme Court (e.g.
major federal issues, conflicts of jurisprudence between two courts of
appeal).

34. In deciding not to rule on the merits of a case over which it has
jurisdiction, the African Court could however be opening the door to a
veritable denial of justice; the referral of the case to the Commission for
determination on the merits would not suffice to forestall such a denial
of justice since only the Court does have powers of a judicial nature.
That impediment may be surmounted; it would be up to the Court and
the Commission to initiate joint discussions on the matter.

35. Here again, it is a matter of judicial policy which arises for the Court
touching on the role it intends to play within the African system of
protection of human and peoples ’rights. Indeed, one cannot rule out
the fact that in the not too distant future, the Court may be flooded with
a whole range of Applications which it would not be able to dispose of
satisfactorily because of the limited material and human resources at its
disposal. In that event, the Court would then need to make a choice:
either to continue with the systematic consideration of all Applications
filed before it, with the risk of bottlenecks and the inherent paralysis of
its services or to sift the Applications using a set of criteria and thus
transforming itself into some kind of judicial body regulating the entire
African system of human rights protection.

36. To sum up, | am of the view that in the instant case:

. the lack of jurisdiction ratione personae of the Court being
manifest, the Application ought to have been dealt with administratively
by the Registry and should accordingly not have given rise to a decision
of the Court;

. since this is a case where the Court manifestly lacks jurisdiction,
this Application should not have been transferred to the African
Commission under Article 6(3) of the Protocol and, at any rate, reasons
should have been duly provided for such a transfer;
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. it was eventually for the Registry to “direct” the Applicant to the
African Commission either in the letter in which it informs the Applicant
that the matter is outside the jurisdiction of the Court or, as in the instant
case, in the letter under cover of which it transmits to the Applicant the
Court’s decision on its lack of jurisdiction.
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Efoua Mbozo’o Samuel v The Pan African Parliament
(jurisdiction) (2011) AfCLR 95

Efoua Mbozo’o Samuel v The Pan African Parliament

Decision, 30 September 2011. Done in English and French, the English
text being authoritative.

Judges: NIYUNGEKO, AKUFFO, MUTSINZI, NGOEPE, GUINDO,
OUGUERGOUZ, TAMBALA, THOMPSON, ORE

The Court rejected the Application due to the subject matter and also
because it was submitted against a non-state entity.

Jurisdiction (material jurisdiction, breach of employment, 6)
Separate opinion: OUGUERGOUZ

Jurisdiction (personal jurisdiction should be determined first, 6)

1. By an Application dated 6 June 2011, Efoua Mbozo'o Samuel,
domiciled in Yaoundé, Cameroon, brought before the Court, a case
against the Pan African Parliament, alleging breach of paragraph 4 of
his contract of employment and of Article 13(a) and (b) of the OAU Staff
Regulations, and improper refusal to renew his contract and to re-grade
him.

2. Pursuant to Rule 34(1) of the Rules of Court, the Registry
acknowledged receipt of the Application by letter dated 7 June 2011.

3. By letter dated 4 August 2011, the Registry requested the Applicant
to specify the human rights violations he alleges, to disclose the
evidence he intends to adduce as well as evidence of exhaustion of
local remedies in accordance with Rule 34(1) and (4) of the Rules of
Court.

4. By letter dated 22 August 2011, the Applicant responded to the
Registry by making further submissions underlining allegations of
breach, by the Pan African Parliament, of: a. Paragraph 4 of his
contract of Employment and Article 13(a) and (b) of the OAU Staff
regulations by refusing to renew his contract and advertising his post
even though he had satisfactory evaluation reports; and b. Executive
Council Decision EX.CL/DEC 348 (XI) of June 2007 with regard to the
remuneration and grading of his employment

5. Article 3(1) of the Protocol provides that “the jurisdiction of the Court
shall extend to all cases and disputes submitted to it concerning the
interpretation and Application of the Charter, this Protocol and any
other relevant Human Rights instrument ratified by the States
concerned.”
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6. On the facts of this case and the prayers sought by the Applicant, it
is clear that this Application is exclusively grounded upon breach of
employment contract in accordance with Article 13(a) and (b) of the
OAU Staff Regulations, for which the Court lacks jurisdiction in terms of
Article 3 of the Protocol. This is therefore a case which, in terms of the
OAU Staff Regulations, is within the competence of the Ad hoc
Administrative Tribunal of the African Union. Further, in accordance
with Article 29(1)(c) of its Protocol, the Court with jurisdiction over any
appeals from this Ad hoc Administrative Tribunal is the African Court of
Justice and Human Rights. The present Court therefore concludes that,
manifestly it doesn’t have the jurisdiction to hear the Application.

7. For these reasons,
THE COURT, unanimously

Finds that, in terms of Article 3 of the Protocol, it has no jurisdiction to
hear the case instituted by Efoua Mbozo’o Samuel against the Pan
African Parliament.

*k*

Separate opinion: OUGUERGOUZ

1. Like my colleagues, | am of the opinion that the Application filed by
Mr Efoua Mbozolo Samuel against the Pan-African Parliament must be
dismissed. However, since this is a case of manifest lack of jurisdiction
of the Court, | consider that the Application should not have given rise
to a ruling by the Court; it should have been dismissed de plano by a
simple letter from the Registry (on this point, see my separate opinion
attached to the 15 December 2009 Judgement in the case Michelot
Yogogombaye v Republic of Senegal, as well as my dissenting opinion
attached to the recent decision in the case Ekollo Moundi Alexandre v
Republic of Cameroon and Federal Republic of Nigeria).

2. Considering that Mr Efoua Mbozolo Samuel’'s Application has been
considered judicially by the Court, it should, in any event, have been
dismissed on a more explicit legal basis.

3. The reasons of the decision are contained in paragraph 6 which
reads as follows:

“On the facts of this case and the prayers sought by the Applicant, it is clear
that this Application is exclusively grounded upon breach of employment
contract in accordance with Article 13(a) and (b) of the OAU Staff
Regulations, for which the Court lacks jurisdiction in terms of Article 3 of the
Protocol. This is therefore a case which, in terms of the OAU Staff
Regulations, is within the competence of the Ad hoc Administrative
Tribunal of the African Union. Further, in accordance with Article 29(1)(c)
of its Protocol, the Court with jurisdiction over any appeals from this Ad hoc
Administrative Tribunal is the African Court of Justice and Human Rights.
The present Court therefore concludes that, manifestly it doesn’t have the
jurisdiction to hear the Application.”

4. The Court is thus first concerned with the material basis of the

Application, i.e. with the nature of the right allegedly violated, rather
than with the entity against which the Application is lodged. By so doing,



Efoua Mbozo’o v The Pan African Parliament (jurisdiction) (2011) AfCLR 95 97

the Court starts by examining the Application first from the angle of its
material jurisdiction and not, as it ought to, from that of its personal
jurisdiction.

5. Indeed, the Court recalls the “terms of Article 3 of the Protocol” to
state that it “lacks jurisdiction” to deal with an Application “exclusively
grounded upon breach of employment contract in accordance with
Article 13(a) and (b) of the OAU Staff Regulations”. It thus concludes
implicitly that the matter submitted to it does not concern, as required
under Article 3(1) of the Protocol, “the interpretation and Application of
the Charter, this Protocol and any other relevant Human Rights
instrument ratified by the States concerned”.

6. However, the Court should first of all consider its personal jurisdiction
or ratione personae; it is only after establishing its personal jurisdiction
that it can look at its material jurisdiction (ratione materiae) and/or, if the
case arises, its temporal (ratione temporis) and geographical (ratione
loci) jurisdiction. Since its jurisdiction is not compulsory,’ the Court
must first of all ascertain that it has jurisdiction ratione personae to
consider the Application.2

7. This personal jurisdiction of the Court must in it turn be looked at from
two different angles: at the level of the defendant (against whom an
Application may be lodged?) and at the level of the Applicant (who may
lodge an Application?).

8. Under the Protocol, Applications may be filed only against a “State”
and such a State must of course be party to the Protocol. Article 2 of
the Protocol provides that the Court shall complement the protective
mandate that the African Charter on Human and Peoples’ Rights has
conferred upon the African Commission. However, the African Charter
clearly stipulates that only “States”, which are party to the Charter, may
be the subject of a communication lodged before the African
Commission. The Protocol does not intend to derogate from this
principle, as it provides in Articles 3(1), 5(1)(c), 7, 26, 30, 31 and 34(6),
none of which refers to an entity other than the “State” (“States
concerned”,3 “State against which a complaint has been lodged”,
“States Parties”).

9. In addition to the State, Article 5 of the Protocol clearly mentions the
African Commission, African Intergovernmental Organizations, the
individuals and non-governmental organizations, but only to authorize

1 The States concerned must indeed be parties to the Protocol and, where necessary,
must have deposited the optional declaration.

2 For example see the approach followed by the International Court of Justice, which
does not have either compulsory jurisdiction, in its judgement of 11 July 1996 in the
case relating to the Application of the Convention on the Prevention and Punishment
of the Crime of Genocide, Preliminary Objections, ICJ Report 1996, pp 609, 612,
613, 614 and 617, paras 16, 23, 26, 27 and 34.

3 The expression “Etats intéressés” in the French version of Article 26(1) of the
Protocol is translated by “States concerned” in the English version of the same
provision.
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them to institute proceedings against a State Party and not to make
them potential “defendants.” before the Court.4

10. As an organ of the African Union (see Article 5 of the Constitutive
Act of the African Union), the Pan-African Parliament is therefore not,
in the current state of the Protocol, an entity against which a complaint
can be lodged before the Court. That is simply what the Court should
have clearly indicated.

11. That is in fact what the Court seems to say, but in a tortuous way,
in the second and third sentences of paragraph 8 of its decision, which
read as follows: “This is therefore a case which, in terms of the OAU
Staff Regulations, is within the competence of the Ad hoc
Administrative Tribunal of the African Union. Further, in accordance
with Article 29(1)(c) of its Protocol, the Court with jurisdiction over any
appeals from this Ad hoc Administrative Tribunal is the African Court of
Justice and Human Rights”.

12. It does not seem that the Court intended to conclude that a breach
of an employment contract per se does not fall within its material scope
of jurisdiction. That would indeed be a hasty conclusion given that such
an issue is closely related to the right of every individual “to work under
equitable and satisfactory conditions”, guaranteed in particular by
Article 15 of the African Charter. It is only because this breach relates
to an employment contract concluded between the Applicant and the
Pan-African Parliament that the Court considers that the matter does
not fall within its scope of jurisdiction, without however specifying
whether that is a case of material or personal lack of jurisdiction.

13. In the present case, the Court should have adopted the approach it
has always followed in examining Applications, namely to start by
verifying that it has personal jurisdiction.

14. By focussing right from the start on its material jurisdiction, as it did
in the present case, the Court runs the risk of addressing issues the
answer of which is not necessary for the purpose of establishing its
jurisdiction to consider the case. Indeed, if the Court were to start by
examining the question, not always easy to elucidate, whether an
alleged violation actually concerns a human right guaranteed by the
African Charter or another relevant international human rights
instrument and that its answer turns out to be affirmative, its research
and conclusions on the matter could prove to be vain if it later realizes
that the entity against which the complaint is lodged cannot be brought
before the Court, either because it is not party to the Protocol, or
because it has not made the declaration provided for in Article 34(6) of
the Protocol, or because it is not party to the relevant international
treaty referred to.

4 To my knowledge, the European Union is the only non-State entity that could, in the
near future, be dragged before a human rights court; talks are indeed underway to
allow the European Union to become party to the European Convention on Human
Rights and, consequently, be subject of complaints before the European Court of
Human Rights (see the website: http://www.touteleurope.eu/fr/organisation/droit-
communautaire/charte-des-droitsfondamentaux/presentation-copie-1.html; site con-
sulted on 3 October 2011).
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15. May | also note that the Court makes an incomplete examination of
its material jurisdiction because it seems to me peremptory to say, as
the Court says in paragraph 6 of the decision, that the Application “is
exclusively grounded upon breach of employment contract in
accordance with Article 13(a) and (b) of the OAU Staff Regulations”.

16. In his Application, as supplemented by his letter of 22 August 2011,
the Applicant indeed draws the attention of the Court to an appeal
which he reportedly lodged before the Ad Hoc Administrative Tribunal
of the African Union on 29 January 2009. On 15 April 2009, this appeal
is reported to have been declared admissible by the Acting Secretary
of the Tribunal and on 29 September 2010, after many reminders
addressed to the latter, the Applicant is said to have been informed that
the Tribunal “had not been able to sit for the last 10 (ten) years due to
inadequate financial means and due to the fact that the Tribunal did not
have any Secretaries”. The Applicant purports that two years and four
months after his appeal was declared admissible, the Tribunal was still
to sit and that it is due to the “silence” of the latter that he decided to
refer the matter to the Court.

17. Although the Applicant did not explicity make allegations of
violation of his “right to have his cause heard”, the Court could also
have tried to find out if such a right falls within its jurisdiction; this is
indeed a right guaranteed by the African Charter (Article 7), instrument
referred to in Article 3(1) of the Protocol. The Court could not however
answer this question without first identifying the debtor or passive
subject of the right in question; by so doing, it would have been
compelled to address the question of its personal jurisdiction.

18.For all the above-mentioned reasons, | consider that in the present
case the Court should have clearly declared: 1) that the Protocol
authorizes the lodging of complaints only against States Parties
thereto, 2) that the Pan-African Parliament cannot therefore be brought
before it, and 3) that it consequently manifestly lacks jurisdiction ratione
personae to consider the Application. At any rate, the lack of jurisdiction
of the Court being manifest, the Application should not have been
considered judicially by the Court but should have been dismissed de
plano by a simple letter from the Registry.



100 AFRICAN COURT LAW REPORT VOLUME 1 (2006-2016)

Convention Nationale des Syndicats du Secteur Education
(CONASYSED) v Gabon (2012) 1 AfCLR 100

Convention Nationale des Syndicats du Secteur Education
(CONASYSED) v The Republic of Gabon

Decision, 11 December 2011. Done in English and French, the French
text being authoritative.

Judges: AKUFFO, MUTSINZI, NGOEPE, GUINDO, OUGUERGOUZ,
RAMADHANI, TAMBALA, THOMPSON and ORE

The Court rejected the Application due to the Respondent State not
having filed the Declaration under Article 34(6) allowing individuals and
NGOs to file cases directly before the Court.

Jurisdiction (observer status of the Applicant before the African
Commission; Article 34(6) declaration, 10)

Separate opinion: OUGUERGOUZ

Jurisdiction (rejection by Registry, 1)

1. By Application dated 3 August 2011, the teachers, trade union
leaders of the National Convention of Teachers Trade Union
(CONASYSED) domiciled in Libreville in the Republic of Gabon, seized
the Court with a petition against the Republic of Gabon, for violations of
trade union rights enshrined in the Universal Declaration of Human
Rights and Articles 10 and 15 of the African Charter on Human and
Peoples Rights.

2. Pursuant to the provisions of Rule 34 of the Rules of Court, the
Registry, by letter dated 4 August 2011. acknowledged receipt of the
Application and registered it as Application No 012/2011.

3. By letter dated 2 August 2011, the Registry of the Court inquired from
the Legal Counsel of the African Union Commission if the Respondent
State has made the Declaration required under Article 34(6) of the
Protocol establishing the Court.

4. By letter dated 16 August 2011, the Legal Counsel of the African
Union Commission informed the Registry that the Republic of Gabon
had not yet made the Declaration required under Article 34(6), and
forwarded to the Registry the updated list of Member States of the
African Union which have ratified the Protocol and made the
Declaration.

5. By letter dated 28 October 2011, the Registry inquired from the
African Commission on Human and Peoples’ Rights (hereinafter called
the “Commission”) if the Applicant has observer status with the said
Commission.
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6. By letter dated 1 December 2011, the Registry wrote to
CONASYSED to provide the Court with its statutory documents and
specify its legal status.

7. By email of 8 December 2011, the African Commission on Human
and Peoples’ Rights informed the Registry of the Court that
CONASYSED does not have observer status with the Commission.

8. The Court notes in the first instance that in terms of Article 5(3) of the
Protocol “The Court may entitle relevant Non-Governmental
Organizations (NGOs) with observer status before the Commission,
and individuals to institute cases directly before it, in accordance with
Article 34(6) of this Protocol”.

9. The Court notes further that Article 34(6) of the Protocol provides
that: “At the time of the ratification of this Protocol or any time thereafter,
the State shall make a declaration accepting the competence of the
Court to receive cases under Article 5(3) of this Protocol. The Court
shall not receive any petition under Article 5(3) involving a State Party
which has not made such a declaration.”

10. The Court observes that CONASYSED does not have observer
status before the Commission and furthermore, the Republic of Gabon
has not made the declaration required under Article 34(6).

11. In view of Articles 5(3) and 34(6) of the Protocol it is evident that the
Court manifestly lacks jurisdiction to receive the Application submitted
by CONASYSED against the Republic of Gabon.

12. For these reasons
THE COURT
Unanimously

Decides that pursuant to Articles 5(3) and 34(6) of the Protocol, it
manifestly lacks jurisdiction to receive the Application submitted by
CONASYSED against the Republic of Gabon, and the Application is
accordingly struck out.

*k%k

Separate opinion: OUGUERGOUZ

1. | believe that the Application lodged against the Republic of Gabon
by Convention Nationale des Syndicats du Secteur Education
(CONASYSED) must be rejected. However, the lack of jurisdiction
ratione personae of the Court being manifest in this case, this
Application should not have been dealt with by a decision of the Court,
rather, it should have been rejected de plano by a simple letter of the
Registrar (on this point, see my argumentation in my separate opinion
appended to the judgment in the case Michelot Yogogombaye v
Republic of Senegal, as well as in my dissenting opinion appended to
the decision in the case Ekollo Moundi Alexandre v Republic of
Cameroon and Federal Republic of Nigeria).

2. | am not favorable to the judicial examination of a complaint against
a State Party to the Protocol which has not made the optional
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declaration accepting the compulsory jurisdiction of the Court to receive
complaints from individuals or non-governmental organizations, or
against an African State not party to the Protocol or not member of the
African Union, as was the case of several Applications already dealt
with by the Court. | am even less favorable to such a judicial
examination when the State concerned has not even been notified of
the filing of the Application against it, such as it is again the case here.

3. The Court has indeed decided not to notify Gabon of the Application
lodged by CONASYSED, nor even to inform Gabon of its filing. The
adoption by the Court of a decision of lack of jurisdiction in such
conditions is a violation of the adversarial principle (Audiatur et altera
pars), a principle which should apply at any stage of the proceedings.
This breach of fairness and equality of arms is all the more remarkable
given that the Application lodged by CONASYSED was, upon receipt,
publicized on the website of the Court.

4. The non-transmittal of the Application to Gabon further deprived the
latter of the latitude to accept the jurisdiction of the Court by way of
forum prorogatum (on this matter, see my separate opinion above).
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Delta International Investments SA, Mr AGL de Lange and Mrs
M de Lange v South Africa (jurisdiction) (2012) 1 AfCLR 103

Delta International Investments SA, Mr AGL de Lange and Mrs M de
Lange v the Republic of South Africa

Decision, 30 March 2012. Done in English and French, the English text
being authoritative.

Judges:  NIYUNGEKO, AKUFFO, GUINDO, OUGUERGOUZ,
RAMADHANI, TAMBALA, THOMPSON and ORE

Recused under Article 22: NGOEPE

The Court rejected the Application due to the Respondent State not
having filed the Declaration under Article 34(6) allowing individuals and
NGOs to file cases directly before the Court.

Jurisdiction (Article 34(6) declaration, 9)

Separate opinion: OUGUERGOUZ

Jurisdiction (rejection by Registry, 1)

1. By an Application dated 4 February 2012, received at the Registry on
8 February 2012, the Applicants, Delta International Investments SA,
Mr AGL De Lange and Mrs M De Lange, seized the Court with a petition
against the Republic of South Africa, for alleged torture and violation of
their rights to dignity, property, information, privacy and discrimination,
contrary to the South African Constitution and the African Charter on
Human and Peoples’ Rights.

2. In accordance with the Protocol to the African Charter on Human and
Peoples’ Rights on the establishment of an African Court on Human
and Peoples’ Rights (hereafter referred to as the Protocol) and Rule
8(2) of the Rules of Court (hereafter referred to as the Rules), Judge
Bernard M Ngoepe, member of the Court, of South African nationality,
recused himself.

3. Pursuant to the provisions of Rule 34(1) of the Rules of Court, the
Registrar, by letter dated 14 February 2012, acknowledged receipt of
the Application.

4. The Court first observes that in terms of Article 5(3) of the Protocol,
it “may entitle relevant Non-Governmental organizations (NGOs) with
observer status before the Commission, and individuals to institute
cases directly before it, in accordance with Article 34(6) of this
Protocol”.

5. The Court further notes that Article 34(6) of the Protocol provides that
“At the time of the ratification of this Protocol or any time thereafter, the
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State shall make a declaration accepting the competence of the Court
to receive cases under Article 5(3) of this Protocol. The Court shall not
receive any petition under Article 5(3) involving a State Party which has
not made such a declaration”.

6. By letter dated 30 March 2012, the Registrar inquired from the Legal
Counsel of the African Union Commission if the Republic of South
Africa has made the Declaration required under Article 34(6) of the
Protocol.

7. By email dated 12 April 2012, the Legal Counsel of the African Union
Commission informed the Registrar that the Republic of South Africa
had not made such a declaration.

8. The Court observes that the Republic of South Africa has not made
the Declaration under Article 34(6).

9. In view of Articles 5(3) and 34(6) of the Protocol, it is evident that the
Court manifestly lacks jurisdiction to receive the Application submitted
by Delta International Investments SA, Mr AGL De Lange and Mrs M
De Lange, against the Republic of South Africa.

10. For these reasons,
THE COURT,
Unanimously:

Decides that pursuant to Articles 5(3) and 34(6) of the Protocol, it
manifestly lacks jurisdiction to receive the Application submitted by
Delta International Investments SA, Mr AGL De Lange and Mrs M De
Lange, against the Republic of South Africa, and the Application is
accordingly struck out from the general list of the Court.

*k*

Separate opinion: OUGUERGOUZ

1. | am of the opinion that the Application filed by Delta International
Investments SA & Mr and Mrs AGL de Lange against the Republic of
South Africa must be rejected. However, the lack of jurisdiction ratione
personae of the Court being manifest, the Application should not have
been dealt with by a decision of the Court; rather, it should have been
rejected de plano by a simple letter of the Registrar (see my reasoning
on this matter in my separate opinions appended to the decisions in the
cases of Michelot Yogogombaye v Republic of Senegal, Effoua Mbozo
Samuel v Pan African Parliament, National Convention of Teachers’
Trade Union (CONASYSED) v Republic of Gabon, as well as in my
dissenting opinion appended to the decision rendered in the matter
Ekollo Moundi Alexandre v Republic of Cameroon and Federal
Republic of Nigeria.

2. Indeed, | am not in favour of the judicial consideration of an
Application filed against a State Party to the Protocol which has not
made the declaration accepting the compulsory jurisdiction of the Court
to receive Applications from individuals and non-governmental
organizations, or against any African State which is not party to the
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Protocol or which is not a member of the African Union, as was the case
in several Applications already dealt with by the Court.

3. By proceeding with the judicial consideration of the present
Application lodged against the Republic of South Africa, the Court failed
to take into account the interpretation, in my view correct, which it
initially gave of Article 34(6) of the Protocol in paragraph 39 of its very
first judgment in the case concerning Michelot Yogogombaye v
Republic of Senegal. In that judgment, the Court indeed stated what
follows:

“the second sentence of Article 34(6) of the Protocol provides that [the
Court] shall not receive any petition under Article 5(3) involving a State
Party which has not made such a declaration” (emphasis added). The word
‘receive’ should not however be understood in its literal meaning as
referring to ‘physically receiving’ nor in its technical sense as referring to
‘admissibility’. It should instead be interpreted in light of the letter and spirit
of Article 34(6) taken in its entirety and, in particular, in relation to the
expression ‘declaration accepting the competence of the Court to receive
Applications [emanating from individuals or NGOs]' contained in the first
sentence of this provision. It is evident from this reading that the objective
of the aforementioned Article 34(6) is to prescribe the conditions under
which the Court could hear such cases; that is to say, the requirement that
a special declaration should be deposited by the concerned State Party,
and to set forth the consequences of the absence of such a deposit by the
State concerned.”

4. It is evident that by giving a judicial treatment to an Application and
delivering a decision on the said Application, the Court actually
“received” the Application in the sense that it interpreted the verb
“receive” in the abovementioned paragraph 39, that is that the Court
has actually examined' the Application even though it concluded that it
does not have jurisdiction to entertain it; however, according to its
interpretation of Article 34(6), the Court should not examine an
Application if the State Party concerned has not made the optional
declaration.

5. It should further be observed that the Court gave a judicial
consideration to the Application filed by Delta International Investments
SA & Mr and Mrs AGL de Lange without transmitting it to South Africa,
nor even informing this State that an Application had been lodged
against it. The adoption by the Court of a judicial decision under such
circumstances amounts to a violation of the adversarial principle
(Audiatur et altera pars), which principle must apply at any stage of the
proceedings. This breach of fairness and equality of arms is all the
more remarkable given that the Application lodged by Delta
International Investments SA & Mr and Mrs AGL de Lange was, upon
receipt, publicized on the website of the Court.

6. Failure to transmit the Application to South Africa also deprived that
State of the possibility to accept the jurisdiction of the Court by way of

1 The French text of the last sentence of paragraph 39 of the Yogogombaye
Judgment, which is the authoritative one, refers to the examination of the
Applications (“pour que la Cour puisse connaitre de telles requétes”) and not to the
“hearing of the cases” as it is mentioned in the English text (“conditions under which
the Court could hear such cases”).
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forum prorogatum (on this question, see my separate opinion in the
case concerning Michelot Yogogombaye v Republic of Senegal).
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Emmanuel Joseph Uko and Others v South Africa (jurisdiction)
(2012) AfCLR 107

Emmanuel Joseph Uko and Others v the Republic of South Africa

Decision, 30 March 2012. Done in English and French, the English text
being authoritative.

Judges: NIYUNGEKO, AKUFFO, GUINDO, OUGUERGOUZ,
RAMADHANI, TAMBALA, THOMPSON and ORE

Recused Article 22: NGOEPE

The Court rejected the Application due to the Respondent State not
having filed the Declaration under Article 34(6) allowing individuals and
NGOs to file cases directly before the Court.

Jurisdiction (Article 34(6) declaration, 10)

Separate opinion: OUGUERGOUZ

Jurisdiction (rejection by Registry, 1)

1. By Application dated 20 February 2012, Mr Emmanuel Joseph Uko,
a national of the Federal Republic of Nigeria, seized the Court, on his
behalf and on behalf of his family members resident in South Africa.
with a petition against the Republic of South Africa, for violations of
Articles 2, 3, 4, 5, 6, 7, 10, 11, 18 and 19 of the African Charter on
Human and Peoples’ Rights, as well as the provisions of the African
Charter on the Rights and Welfare of the Child, and Articles 7, 10, 12,
13, 14, 17, 19, 23, 24 and 26 of the International Covenant on Civil and
Political Rights.

2. In accordance with the Protocol to the African Charter on Human and
Peoples” Rights on the establishment of an African Court on Human
and Peoples’ Rights (hereafter referred to as the Protocol) and Rule
8(2) of the Rules of Court (hereafter referred to as the Rules), Judge
Bernard M Ngoepe, member of the Court, of South Africa nationality,
recused himself.

3. Pursuant to the provisions of Rule 34(1) of the Rules of Court, the
Registrar, by letter dated 28 February 2012, acknowledged receipt of
the Application.

4. In the same letter, the Registrar further sought clarification from the
Applicant on the status of his communication lodged before the African
Commission on Human and Peoples’ Rights (the Commission), since
Rule 29(6) of the Rules of Court provides that: “For the purpose of
examining an Application brought before it, relating to issues in a
communication before the Commission, the Court shall ascertain that
the said communication has been formally withdrawn”.
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5. By letter dated 8 March 2012, the Registrar informed the Applicant
that pending clarification from him on the status of his communication
before the Commission, the Registry has proceeded to register his
Application.

6. As at the time of this decision, the Applicant had not responded to the
Registrar’s letter of 28 February 2012.

7. Be that as it may, the Court first observes that in terms of Article 5(3)
of the Protocol, “it may entitle relevant Non-Governmental
organizations (NGOs) with observer status before the Commission,
and individuals to institute cases directly before it, in accordance with
Article 34(6) of this Protocol”.

8. The Court further notes that Article 34(6) of the Protocol provides that

“At the time of the ratification of this Protocol or any time thereafter, the
State shall make a declaration accepting the competence of the Court to
receive cases under Article 5(3) of this Protocol. The Court shall not receive
any petition under Article 5(3) involving a State Party which has not made
such a declaration”.
9. By letter dated 30 March 2012, the Registrar inquired from the Legal
Counsel of the African Union Commission if the Republic of South
Africa has made the Declaration required under Article 34(6) of the
Protocol establishing the Court.

10. By email dated 12 April 2012, the Legal Counsel of the African
Union Commission informed the Registrar that the Republic of South
Africa has not made the declaration.

11. The Court observes that the Republic of South Africa has not made
the Declaration under Article 34(6) of the Protocol.

12. In view of Articles 5(3) and 34(6) of the Protocaol, it is evident that
the Court manifestly lacks jurisdiction to receive the Application
submitted by Emmanuel Joseph Uko and Others, against the Republic
of South Africa.

13. For these reasons,
THE COURT,
Unanimously:

Decides that pursuant to Articles 5(3) and 34(6) of the Protocol, it
manifestly lacks jurisdiction to receive the Application submitted by
Emmanuel Joseph Uko and Others, against the Republic of South
Africa, and the Application is accordingly struck out from the general list
of the Court.

*%k*

Separate opinion: OUGUERGOUZ

1. | am of the opinion that the Application filed by Mr Emmanuel Joseph
Uko and others against the Republic of South Africa must be rejected.
However, the lack of jurisdiction ratione personae of the Court being
manifest, the Application should not have been dealt with by a decision
of the Court; rather, it should have been rejected de plano by a simple
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letter of the Registrar (see my reasoning on this matter in my separate
opinions appended to the decisions in the cases of Michelot
Yogogombaye v Republic of Senegal, Effoua Mbozo Samuel v Pan
African Parliament, National Convention of Teachers'Trade Union
(CONASYSED) v Republic of Gabon, Delta International Investments
SA & Mr and Mrs AGL de Lange v Republic of South Africa, as well as
my dissenting opinion appended to the decision rendered in the matter
Ekollo Moundi Alexandre v Republic of Cameroon and Federal
Republic of Nigeria.

2. Indeed, | am not in favour of the judicial consideration of an
Application filed against a State Party to the Protocol which has not
made the declaration accepting the compulsory jurisdiction of the Court
to receive Applications from individuals and non-governmental
organizations, or against any African State which is not party to the
Protocol or which is not a member of the African Union, as was the case
in several Applications already dealt with by the Court.

3. By proceeding with the judicial consideration of the present
Application lodged against the Republic of South Africa, the Court failed
to take into account the interpretation, in my view correct, which it
initially gave of Article 34(6) of the Protocol in paragraph 39 of its very
first judgment in the case concerning Michelot Yogogombaye v
Republic of Senegal. In that judgment, the Court indeed stated what
follows:

“the second sentence of Article 34(6) of the Protocol provides that [the
Court] “shall not receive any petition under Article 5(3) involving a State
Party which has not made such a declaration” (emphasis added). The word
‘receive’ should not however be understood in its literal meaning as
referring to ‘physically receiving’ nor in its technical sense as referring to
‘admissibility’. It should instead be interpreted in light of the letter and spirit
of Article 34(6) taken in its entirety and, in particular, in relation to the
expression ‘declaration accepting the competence of the Court to receive
Applications [emanating from individuals or NGOs)’ contained in the first
sentence of this provision. It is evident from this reading that the objective
of the aforementioned Article 34(6) is to prescribe the conditions under
which the Court could hear such cases; that is to say, the requirement that
a special declaration should be deposited by the concerned State Party,
and to set forth the consequences of the absence of such a deposit by the
State concerned”.

4. It is evident that by giving a judicial treatment to an Application and
delivering a decision on the said Application, the Court actually
“received” the Application in the sense that it interpreted the verb
“receive” in the abovementioned paragraph 39, that is that the Court
has actually examined' the Application even though it concluded that it
does not have jurisdiction to entertain it; however, according to its
interpretation of Article 34(6), the Court should not examine an

1 The French text of the last sentence of paragraph 39 of the Yogogombaye
Judgment, which is the authoritative one, refers to the examination of the
Applications (“pour que la Cour puisse connaitre de telles requétes”) and not to the
“hearing of the cases” as it is mentioned in the English text (“conditions under which
the Court could hear such cases”).
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Application if the State Party concerned has not made the optional
declaration.

5. It should further be observed that the Court gave a judicial
consideration to the Application filed by Mr Emmanuel Joseph Uko and
others without transmitting it to South Africa, nor even informing this
State that an Application had been lodged against it. The adoption by
the Court of a judicial decision under such circumstances amounts to a
violation of the adversarial principle (Audiatur et altera pars), which
principle must apply at any stage of the proceedings. This breach of
fairness and equality of arms is all the more remarkable given that the
Application lodged by Mr Emmanuel Joseph Uko and others was, upon
receipt, publicized on the website of the Court.

6. Failure to transmit the Application to South Africa also deprived that
State of the possibility to accept the jurisdiction of the Court by way of
forum prorogatum (on this question, see my separate opinion in the
case concerning Michelot Yogogombaye v Republic of Senegal).
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Amir Adam Timan v Sudan (jurisdiction) (2012) 1 AfCLR 111

Amir Adam Timan v The Republic of the Sudan

Decision, 30 March 2012. Done in English and French, the English text
being authoritative.

Judges: NIYUNGEKO, AKUFFO, GUINDO, OUGUERGOUZ,
RAMADHANI, TAMBALA, THOMPSON and ORE

The Court rejected the Application due to the Respondent State not
having filed the Declaration under Article 34(6) allowing individuals and
NGOs to file cases directly before the Court.

Jurisdiction (Article 34(6) declaration, 8)

Separate opinion: OUGUERGOUZ

Jurisdiction (rejection by Registry, 1)

1. By an Application dated 25 February 2012, Barrister Mbu ne Letang,
Lawyer residing in Kinshasa, filed a case to the Court on behalf of his
client, Amir Adam Timan, a Sudanese national, and a native of Darfur,
currently residing in the Democratic Republic of Congo, who has been
accused by the Sudanese Government of being a member of an
opposing force to the legitimate Government of The Sudan. The
Applicant alleges violation of Articles 12(1), 2, 3, 4 and 13 of the
International Convention on Civil and Political Rights.

2. Pursuant to the provisions of Rule 34(1) of the Rules of Court, the
Registrar, by letter dated 14 March 2012, acknowledged receipt of the
Application.

3. The Court first observes that in terms of Article 5(3) of the Protocol,
it “may entitle relevant Non-Governmental organizations (NGOs) with
observer status before the Commission, and individuals to institute
cases directly before it, in accordance with Article 34(6) of this
Protocol”.

4. The Court further notes that Article 34(6) of the Protocol provides that

“At the time of the ratification of this Protocol or any time thereafter, the
State shall make a declaration accepting the competence of the Court to
receive cases under Article 5(3) of this Protocol. The Court shall not receive
any petition under Atrticle 5(3) involving a State Party which has not made
such a declaration”.

5. By letter dated 30 March 2012, the Registrar inquired from the Legal
Counsel of the African Union Commission if the Republic of The Sudan
has made the Declaration required under Article 34(6) of the Protocol.
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6. By email dated 12 April 2012, the Legal Counsel of the African Union
Commission informed the Registrar that the Republic of The Sudan had
not made such a declaration.

7. The Court observes that the Republic of The Sudan has not made
the Declaration under Article 34(6).

8. In view of Articles 5(3) and 34(6) of the Protocol, it is evident that the
Court manifestly lacks jurisdiction to receive the Application submitted
on behalf of Amir Adam Timan, against the Republic of The Sudan.

9. For these reasons,
THE COURT,
Unanimously

Decides that pursuant to Articles 5(3) and 34(6) of the Protocol, it
manifestly lacks jurisdiction to receive the Application submitted on
behalf of Amir Adam Timan, against the Republic of The Sudan, and
the Application is accordingly struck out from the general list of the
Court.

*k*

Separate opinion: OUGUERGOUZ

1. I am of the opinion that the Application filed by Mr Amir Adam Timan
against the Republic of Sudan must be rejected. However, the lack of
jurisdiction ratione personae of the Court being manifest, the
Application should not have been dealt with by a decision of the Court;
rather, it should have been rejected de plano by a simple letter of the
Registrar (see my reasoning on this matter in my separate opinions
appended to the decisions in the cases of Michelot Yogogombaye v
Republic of Senegal, Effoua Mbozo Samuel v Pan African Parliament,
National Convention of Teachers’ Trade Union (CONASYSED) v
Republic of Gabon, Delta International Investments SA & Mr and Mrs
de Lange v Republic of South Africa, Emmanuel Joseph Uko and
others v Republic of South Africa, as well as in my dissenting opinion
appended to the decision rendered in the matter of Ekollo Moundi
Alexandre v Republic of Cameroon and Federal Republic of Nigeria.

2. Indeed, | am not in favour of the judicial consideration of an
Application filed against a State Party to the Protocol which has not
made the declaration accepting the compulsory jurisdiction of the Court
to receive Applications from individuals and non-governmental
organizations, or against any African State which is not party to the
Protocol or which is not a member of the African Union, as was the case
in several Applications already dealt with by the Court.

3. By proceeding with the judicial consideration of the present
Application lodged against the Republic of South Africa, the Court failed
to take into account the interpretation, in my view correct, which it
initially gave of Article 34(6) of the Protocol in paragraph 39 of its very
first judgment in the case concerning Michelot Yogogombaye v
Republic of Senegal. In that judgment, the Court indeed stated what
follows:
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“the second sentence of Article 34(6) of the Protocol provides that [the
Court] “shall not receive any petition under Article 5(3) involving a State
Party which has not made such a declaration” (emphasis added). The word
‘receive’ should not however be understood in its literal meaning as
referring to ‘physically receiving’ nor in its technical sense as referring to
‘admissibility’. It should instead be interpreted in light of the letter and spirit
of Article 34(6) taken in its entirety and, in particular, in relation to the
expression “declaration accepting the competence of the Court to receive
Applications [emanating from individuals or NGOs]' contained in the first
sentence of this provision. It is evident from this reading that the objective
of the aforementioned Article 34(6) is to prescribe the conditions under
which the Court could hear such cases; that is to say, the requirement that
a special declaration should be deposited by the concerned State Party,
and to set forth the consequences of the absence of such a deposit by the
State concerned”.

4. |t is evident that by giving a judicial treatment to an Application and
delivering a decision on the said Application, the Court actually
“received” the Application in the sense that it interpreted the verb
“receive” in the abovementioned paragraph 39, that is that the Court
has actually examined' the Application, even though it concluded that
it does not have jurisdiction to entertain it; however, according to its
interpretation of Article 34(6), the Court should not examine an
Application if the State Party concerned has not made the optional
declaration.

5. It should further be observed that the Court gave a judicial
consideration to the Application filed by Mr Amir Adam Timan without
transmitting it to Sudan, nor even informing this State that an
Application had been lodged against it. The adoption by the Court of a
judicial decision under such circumstances amounts to a violation of the
adversarial principle (Audiatur et altera pars), which principle must
apply at any stage of the proceedings. This breach of fairness and
equality of arms is all the more remarkable given that the Application
lodged by Mr Amir Adam Timan was, upon receipt, publicized on the
website of the Court.

6. Failure to transmit the Application to Sudan also deprived that State
of the possibility to accept the jurisdiction of the Court by way of forum
prorogatum (on this question, see my separate opinion in the case
concerning Michelot Yogogombaye v Republic of Senegal).

1 The French text of the last sentence of paragraph 39 of the Yogogombaye
Judgment, which is the authoritative one, refers to the examination of the
Applications (“pour que la Cour puisse connaitre de telles requétes”) and not to the
“hearing of the cases” as it is mentioned in the English text (“conditions under which
the Court could hear such cases”).
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Baghdadi Ali Mahmoudi v Tunisia (jurisdiction) (2011) 1 AfCLR
114

Baghdadi Ali Mahmoudi v the Republic of Tunisia

Decision, 26 June 2012. Done in English and French, the French text
being authoritative.

Judges: NIYUNGEKO, AKUFFO, MUTSINZI, NGOEPE, GUINDO,
OUGUERGOUZ, RAMADHANI, TAMBALA, THOMPSOn and ORE

The Court rejected the Application due to the Respondent State not
having filed the Declaration under Article 34(6) allowing individuals and
NGOs to file cases directly before the Court. The Court held that it could
not issue provisional measures as it did not have jurisdiction.

Jurisdiction (observer status of the Applicant before the African
Commission; Article 34(6) declaration, 11)

Provisional measures (prima facie jurisdiction, 12)
Separate opinion: OUGUERGOUZ

Jurisdiction (rejection by Registry, 1)

1. By a letter dated 31 May 2012, Mr Baghdadi Ali Mahmoudi
(hereinafter referred to as “the Applicant”), through his lawyer, informed
the Registry of the Court of his intention to submit an Application before
the Court with a request for interim measures, against the Republic of
Tunisia (hereinafter referred to as “the Respondent”).

2. On 1 June 2012, the Registry of the Court received the Applicant’s
Application, together with the request for interim measures.

3. Pursuant to the provisions of Rule 34(1) of the Rules of Court, the
Registrar, by a letter dated 7 June 2012, acknowledged receipt of the
Application and registered the same. In the same letter, the Registrar
requested the Applicant to satisfy the Court that the Application meets
the requirements under Rule 34 of the Rules of Court, in particular, the
exhaustion of local remedies.

4. By a letter dated 12 June 2012, the Applicant responded to the
Registrar’s letter of 7 June 2012, and submitted copies of judgments
from the Court of Appeal of Tunis as proof of exhaustion of local
remedies.

5. By a letter of 14 June 2012, the Applicant submitted additional
information relating to the exhaustion of local remedies.

6. The Court first observes that in terms of Article 5(3) of the Protocol,
it “may entitle relevant Non-Governmental organizations (NGOs) with
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observer status before the Commission, and individuals to institute
cases directly before it, in accordance with Article 34(6) of this
Protocol”.

7. The Court further notes that Article 34(6) of the Protocol provides that

“At the time of the ratification of this Protocol or any time thereafter, the
State shall make a declaration accepting the competence of the Court to
receive cases under Article 5(3) of this Protocol. The Court shall not receive
any petition under Atrticle 5(3) involving a State Party which has not made
such a declaration”.
8. By a letter dated 18 June 2012, the Registrar inquired from the Legal
Counsel of the African Union Commission if the Republic of Tunisia has
made the Declaration required under Article 34(6) of the Protocol.

9. By an email dated 19 June 2012, the Legal Counsel of the African
Union Commission informed the Registry of the Court that the Republic
of Tunisia had not made such a declaration.

10. The Court observes that the Republic of Tunisia has not made the
declaration under Article 34(6).

11. In view of Articles 5(3) and 34(6) of the Protocaol, it is evident that
the Court manifestly lacks jurisdiction to receive the Application
submitted by Mr Baghdadi Ali Mahmoudi, against the Republic of
Tunisia.

12. For the Court to make an order for interim measures, it has to satisfy
itself that it has prima facie jurisdiction, which as indicated in paragraph
11 above, it does not have.

13. For these reasons, THE COURT,
Unanimously

i. Decides that pursuant to Articles 5(3) and 34(6) of the Protocol, it
manifestly lacks jurisdiction to receive the Application submitted by Mr
Baghdadi Ali Mahmoudi, against the Republic of Tunisia;

ii. Decides that in view of paragraph (i) above, it cannot grant the
Applicant’s request for provisional measures.

*k%k

Separate opinion: OUGUERGOUZ

1. | am of the opinion that the Application filed by Mr Baghdadi Al
Mahmoudi against the Republic of Tunisia, together with his request for
provisional measures, must be rejected. However, the lack of
jurisdiction ratione personae of the Court being manifest, the
Application and the request should not have been dealt with by a
decision of the Court; rather, they should have been rejected de plano
by a simple letter of the Registrar (see my reasoning on this matter in
my separate opinions appended to the decisions in the cases of
Michelot Yogogombaye v Republic of Senegal, Effoua Mbozo Samuel
v Pan African Parliament, National Convention of Teachers’ Trade
Union (CONASYSED) v Republic of Gabon, Delta International
Investments SA & Mr and Mrs de Lange v Republic of South Africa,
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Emmanuel Joseph Uko and others v Republic of South Africa, Amir
Adam Timan v Republic of Sudan, as well as in my dissenting opinion
appended to the decision rendered in the matter Ekollo Moundi
Alexandre v Republic of Cameroon and Federal Republic of Nigeria.

2. Indeed, | am not in favour of the judicial consideration of an
Application filed against a State Party to the Protocol which has not
made the declaration accepting the compulsory jurisdiction of the Court
to receive Applications from individuals and non-governmental
organizations, or against any African State which is not party to the
Protocol or which is not a member of the African Union, as was the case
in several Applications already dealt with by the Court.

3. By proceeding with the judicial consideration of the present
Application lodged against Tunisia, the Court failed to take into account
the interpretation, in my view correct, which it initially gave of Article
34(6) of the Protocol in paragraph 39 of its very first judgment in the
case concerning Michelot Yogogombaye v Republic of Senegal. In that
judgment, the Court indeed stated what follows:

“the second sentence of Article 34(6) of the Protocol provides that [the
Court] ‘shall not receive any petition under Article 5(3) involving a State
Party which has not made such a declaration’ (emphasis added). The word
‘receive’ should not however be understood in its literal meaning as
referring to ‘physically receiving’ nor in its technical sense as referring to
‘admissibility’. It should instead be interpreted in light of the letter and spirit
of Article 34(6) taken in its entirety and, in particular, in relation to the
expression ‘declaration accepting the competence of the Court to receive
Applications [emanating from individuals or NGOs)’ contained in the first
sentence of this provision. It is evident from this reading that the objective
of the aforementioned Article 34(6) is to prescribe the conditions under
which the Court could hear such cases; that is to say, the requirement that
a special declaration should be deposited by the concerned State Party,
and to set forth the consequences of the absence of such a deposit by the
State concerned”.

4. It is evident that by giving a judicial treatment to an Application and
delivering a decision on the said Application, the Court actually
“received” the Application in the sense that it interpreted the verb
“receive” in the abovementioned paragraph 39, that is that the Court
has actually examined' the Application even though it concluded that it
does not have jurisdiction to entertain it; however, according to its
interpretation of Article 34(6), the Court should not examine an
Application if the State Party concerned has not made the optional
declaration.

5. It should further be observed that the Court gave a judicial
consideration to the Application filed by Mr Baghdadi Ali Mahmoudi
without transmitting it to Tunisia, nor even informing this state that an
Application had been lodged against it. The adoption by the Court of a
judicial decision under such circumstances amounts to a violation of the

1 The French text of the last sentence of paragraph 39 of the Yogogombaye
Judgment, which is the authoritative one, refers to the examination of the
Applications (“pour que la Cour puisse connaitre de telles requétes”) and not to the
“hearing of the cases” as it is mentioned in the English text (“conditions under which
the Court could hear such cases”).
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adversarial principle (Audiatur et altera pars), which principle must
apply at any stage of the proceedings.

6. Failure to transmit the Application to Tunisia also deprived that State
of the possibility to accept the jurisdiction of the Court by way of forum
prorogatum (on this question, see my separate opinion in the case
concerning Michelot Yogogombaye v Republic of Senegal).
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Femi Falana v African Union (jurisdiction) (2012) 1 AfCLR 118

Femi Falana v The African Union

Judgment, 26 June 2012. Done in English and French, the English text
being authoritative.

Judges: NIYUNGEKO, AKUFFO, MUTSINZI, NGOEPE, GUINDO,
OUGUERGOUZ, RAMADHANI, TAMBALA, THOMPSON and ORE

The Applicant, a Nigerian national, brought this case against the African
Union alleging violation of his rights as a result of Nigeria's failure to make
a declaration under Article 34(6) of the Protocol. The Court, by a majority
of seven to three votes, held that since the AU is not a party to the
Protocaol, it could not be subject to its obligations and the Court therefore
lacked jurisdiction.

Jurisdiction (international organization as Respondent, 68-72)

Separate opinion: AKUFFO, NGOEPE and THOMPSON

International law (African Union has legal personality 8.1, 8.1.1, 8.1.2;
Court has no power to nullify provisions of the Protocol, 16-17)

Separate opinion: MUTSINZI
Jurisdiction (only states can be parties before the Court, 8)
Separate opinion: OUGUERGOUZ

Jurisdiction (Application to be rejected by the Registrar, 1, 3;
Applications can only be filed against states 9-12)

Evidence (admission of documents, 25)

. The subject matter of the Application

1. By an Application dated 14 February 2011, Femi Falana, Esq.
(hereinafter referred to as “the Applicant”), a Nigerian national, who
describes himself as a human rights lawyer based in Lagos, Nigeria,
seized the Court with an Application against the African Union
(hereinafter referred to as “the Respondent”).

2. In his Application, the Applicant alleges that he has made several
attempts to get the Federal Republic of Nigeria (hereinafter referred to
as “Nigeria”) to deposit the declaration required under Article 34(6) of
the Protocol to the African Charter on Human and Peoples’ Rights on
the Establishment of an African Court on Human and Peoples’ Rights
(hereinafter referred to as “the Protocol”) to no avail. He alleges further,
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that he has been denied access to the Court because of the failure or
refusal of Nigeria to make the declaration to accept the competence of
the Court in line with Article 34(6) of the Protocol.

3. He submits in his Application that, since his efforts to have Nigeria
make the declaration have failed, he decided to file an Application
against the Respondent, as a representative of its, then, 53 Member
States (now 54), asking the Court to find Article 34(6) of the Protocol as
inconsistent with Articles 1, 2, 7, 13, 26 and 66 of the African Charter
on Human and Peoples’ Rights (hereinafter referred to as “the Charter”)
as, according to him, the requirement for a State to make a declaration
to allow access to the Court by individuals and Non-governmental
Organizations (hereinafter referred to as “NGOs”) is a violation of his
rights to freedom from discrimination, fair hearing and equal treatment,
as well as his right to be heard.

Il The procedure

4. The Application was received at the Registry of the Court on 20
February 2011

5. By a letter dated 18 March 2011, the Registrar acknowledged receipt
of the Application.

6. At its 20th Ordinary Session held from 14 to 25 March 2011, in
Arusha, Tanzania, the Court decided that the Application should be
served on the Respondent. The Court also decided that the
notifications required under Rule 35 of the Rules of Court (hereinafter
referred to as “the Rules”) should be sent.

7. In accordance with Rule 35(2)(a) of the Rules, and by a letter dated
28 March 2011 to the Chairperson of the African Union Commission,
the Registrar served a copy of the Application on the Respondent by
registered post. The Respondent was advised to communicate the
names and addresses of its representatives within thirty (30) days and
to respond to the Application within sixty (60) days.

8. In accordance with Rule 35(3) of the Rules, and by a letter, also
dated 28 March 2011, the Application was notified to the Executive
Council of the African Union and State Parties to the Protocol, through
the Chairperson of the African Union Commission.

9. By a letter dated 29 April 2011, the Respondent acknowledged
receipt of the Application and by a notice of the same date,
communicated its representative as being the Legal Counsel of the
African Union Commission. The Respondent also filed its response
dated 29 April 2011. These documents were received at the Registry of
the Court on 18 May 2011 and were sent to the Applicant by a letter of
the same date.

10. During its 21st Ordinary Session held from 6 to 17 June 2011, in
Arusha, Tanzania, the Court decided that the Applicant should be
notified that he could reply to the Respondent’s response within thirty
(30) days, commencing 8 June 2011.

11. By a letter dated 15 June 2011, the Registrar notified the Applicant
of the Court’'s decision that he could reply to the Respondent’s
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response. The Applicant's undated, but signed reply to the
Respondent’s response was received at the Registry of the Court on 23
June 2011.

12. By a letter dated 24 June 2011, the Registrar sent to the
Respondent, the Applicant’s reply to the Respondent’s response, and
therein it was indicated that pleadings had been closed and the Parties
would be advised of the dates set down for hearing. This letter was
copied to the Applicant.

13. By separate letters, both dated 20 October 2011, the Registrar
informed the Parties that, at its 22nd Ordinary Session held from 12 to
23 September 2011, in Arusha, Tanzania, the Court decided that the
Parties should be invited to a hearing of the Application during its 23rd
Ordinary Session to be held from 5 to 16 December 2011. In the said
letters, the Registrar informed the Parties that the proposed dates for
the hearing were 12 to 13 December 2011 and requested them to
confirm their availability for these dates not later than 4 November,
2011.

14. By an email dated 21 October 2011, the Applicant confirmed his
availability for the public hearing on the proposed dates.

15. By a letter dated 11 November 2011, The Legal Counsel of the
African Union Commission informed the Registry of the Court that the
Respondent “could not confirm [its] availability due to intervening
circumstances and prior commitments”. In the said letter, the Legal
Counsel of the African Union Commission further requested that “the
hearing of the above matter be postponed/adjourned.”

16. By separate letters, both dated 8 December 2011, the Registrar
informed the Parties of the Court’'s decision that, due to the
unavailability of the Respondent, the public hearing on the Application
would take place from 22 to 23 March, during the 24th Ordinary Session
of the Court to be held from 19 to 30 March 2012, in Arusha, Tanzania,
even if only one party were to be present.

17. By an email of 7 February 2012, the Office of the Legal Counsel of
the African Union Commission informed the Registry of the Court that,
at the hearing, the Respondent would be represented by Advocate
Bahame Mukirya Tom NYANDUGA, and the latter would be assisted by
officers from the Office of the Legal Counsel of the African Union
Commission.

18. By an email dated 18 February 2012, the Applicant confirmed his
availability for the public hearing on the dates proposed.

19. By a letter dated 19 March 2012, the Registry received a formal
letter from the Office of the Legal Counsel appointing Mr Bahame
Mukirya Tom NYANDUGA “to assist the Office of the Legal Counsel of
the Respondent in this matter”.

20. The public hearing on the Application took place from 22 to 23
March 2012, in Arusha, Tanzania, at which the Court heard the oral
arguments and replies:

For the Applicant:
Femi FALANA, Esq
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For the Respondent:

(i) Advocate Bahame Mukirya Tom NYANDUGA
(ii) Mr Bright MANDO, Legal Officer in the Office of The Legal Counsel of
the AU Commission.
21. At the hearing, questions were put by Members of the Court to the
Parties, to which replies were given.

22, After deliberations, the Registry received additional submissions
from the Applicant, dated 27 March 2012, in which he indicated that
they were submitted in accordance with Rule 47 of the Rules. The Court
decided that the submissions were not acceptable as the request was
not competent in terms of the Rules, and the Registrar was instructed
to communicate this decision to the Parties accordingly.

23. By a letter dated 24 April 2012 the Registrar informed the parties of
the Court’s decision.

lll. The position of the parties
A. The position of the Applicant

24. The Applicant starts by noting that by virtue of Article 34(6) of the
Protocol enacted by the Respondent, a State Party is required to make
a declaration to accept the competence of the Court to hear and
determine human rights cases filed by individuals and NGOs.

25. With regard to the jurisdiction of the Court, the Applicant submits
that, in the present case, it has not been ousted, because the
Respondent is not “a Member State of the African Union.” The
Applicant maintains that it is the Respondent which enacted and
adopted the Charter and the Protocol, and that the Respondent has
been sued as a corporate community on behalf of its Member States.
He adds that it is clear that the African Union as a whole is representing
the African people and their governments, and, therefore, it is
competent to defend actions brought against the Member States.

26. The Applicant further argues that the ouster of a Court’s jurisdiction
can only arise if the Court is satisfied by evidence adduced before it,
that the right sought to be enforced has been extinguished.

27. The Applicant also contends that it is trite law that a Court has the
jurisdiction to determine whether its jurisdiction has been ousted. He
points out that the competence of this Court to determine its jurisdiction
is guaranteed in Article 3(2) of the Protocol which states that in the
event of a dispute as to whether the Court has jurisdiction, the Court
shall decide.”

28. The Applicant submits finally that, since Article 34(6) of the Protocol
does not require the Respondent or any of its institutions to make a
declaration to accept the jurisdiction of the Court, the Court is
competent to entertain the Application.

29. With regard to the admissibility of the Application, the Applicant
asserts that the requirement of exhaustion of local remedies is not
applicable in this case since the Respondent cannot be sued in the
municipal courts of its Member States. He further submits that the
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domestication by Nigeria of the Charter and the Constitutive Act of the
African Union should be construed as giving him direct access to the
Court.

30. With regard to his locus standi, the Applicant argues that he has
standing in public interest litigation since he has a duty to promote
public interest litigation in the area of human rights, based on Article
27(1) of the Charter, which provides that every individual shall have
duties towards his family and society, the State and other legally
recognized communities and the international community, and Article
29(7) of the Charter which provides that the individual shall have the
duty to preserve and strengthen positive African cultural values.

31. The Applicant also states that, being a senior lawyer and a civil
rights lawyer in his country, he has clients who would like to approach
the Court but he is unable to discharge his duties to them because of
the requirement of Article 34(6) of the Protocol.

32. The Applicant finally submits that he therefore has locus standi to
file this Application.

33. With regard to the merits of the case, the Applicant maintains that
Article 34(6) of the Protocol is inconsistent with Articles 1, 2, 7, 13, 26
and 66 of the Charter.

34. Concerning the alleged violation of Article 1 of the Charter (the
obligation for State Parties to recognize the rights, duties and freedoms
enshrined in the Charter and to adopt legislative or other measures to
give effect to them), the Applicant argues that it is undoubtedly clear
that Article 34(6) of the Protocol has derogated from Article 1 of the
Charter.

35. Regarding the alleged violation of Article 2 of the Charter (the right
to freedom from discrimination), the Applicant contends that, unlike
nationals of States that have made the declaration, he cannot drag his
country to the African Court on account of human rights violations, and
that, by denying him access to the Court, his right to freedom from
discrimination on the basis of his national origin has been violated.

36. Concerning the alleged violation of Article 7 of the Charter (right to
a fair hearing), the Applicant maintains that, by limiting access to the
Court to the making of a declaration by Member States of the
Respondent, his right to have complaints of human rights violations
heard and determined by the Court has been violated.

37. Regarding the alleged violation of Article 13(3) of the Charter (the
right of access to public property and services in strict equality of all
persons before the law), the Applicant states that, it is not in dispute that
the Court is a public property to which every individual shall have the
right of access in strict equality of all persons. He therefore submits that
by denying access to the Court to persons whose countries of origin
have not made a declaration to accept the competence of the Court, his
right to access a public property in strict equality of all persons before
the law has been violated without any legal justification.

38.With respect to the alleged violation of Article 26 of the Charter (duty
of State Parties to guarantee the independence of the Courts), the
Applicant avers that by basing the jurisdiction of the Court on the
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Respondent’'s Member States’ discretion to accept such jurisdiction,
the Respondent has compromised the Court’s independence.

39. With regard to the alleged violation of Article 66 of the Charter (the
power to adopt special protocols or agreements to supplement the
provisions of the Charter), the Applicant states that, in supplementing
the provisions of the Charter, any protocol, like the Protocol on the
Court, can only enhance the rights guaranteed in the Charter, and that
any provision of a supplementary protocol which derogates from the
provisions of the Charter shall be declared null and void by the Court.

40. In conclusion; in his prayer in the Application, the Applicant asks for:

“a. A declaration that Article 34(6) of the Protocol on the Establishment of
the African Court is illegal, null and void as it is inconsistent with
Articles 1, 2, 7, 13, 26 and 66 of the African Charter on Human and
Peoples’ Rights.

b. A declaration that the Applicant is entitled to file human rights
complaints before the African Court by virtue of Article 7 of the African
Charter on Human and Peoples’ Rights.

c. Anorder annulling Article 34(6) of the Protocol on the Establishment of
the African Court forthwith.”

In his Reply to the Respondent’s response, the Applicant concludes as
follows:

15. “In the light of the foregoing, the Applicant avers that the Respondent
has no reply to the Applicant’s claim. The reliefs sought by him ought
to be granted by this Honourable Court....

16. In view of this Reply the Applicant avers that the Respondent has no
defence whatsoever to the claim of the Applicant.”

In his oral submissions, the Applicant prays the Court:

“... to hold that this case is well founded; it is properly constituted and
therefore to grant the relief sought by the Applicant, by annulling Article
34(6) of the Protocol so that all victims of human rights violations in the
African continent can access this Court in the interest of justice and fair

play.”
B. The position of the Respondent

41. In general terms, the Respondent avers that the Application, and
each and every allegation thereof, fails to state a claim against the
Respondent, either in law or in fact, upon which any relief may be
granted.

42. With regard to the jurisdiction of the Court, the Respondent denies
that the Protocol as well as the Charter and the Constitutive Act of the
African Union were adopted by the African Union and submits that
these instruments were adopted by Member States of the African Union
as is evident from their preambles. He adds that according to Article
63(1) of the Charter and Article 34(1) of the Protocol, the two
instruments are open to signature, ratification or accession by African
States only.

43. The Respondent states that, in Article 34(6), the Protocol talks
about a State and therefore submits that the African Union not being a
State cannot ratify the Protocol and that the Protocol cannot be
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interpreted in a manner which calls in a corporate entity to assume
obligations on behalf of the State.

44. The Respondent maintains that it is not a party to the Charter, nor
to the Protocol and that therefore, no case can be brought against it for
obligations of Member States under the Charter and the Protocaol, in its
corporate capacity.

45. The Respondent contends that, in the case at hand, ratification of
treaties by Member States of the African Union has never been ceded
to the African Union by its Member States, that the African Union
cannot be held liable for failure by the Member States to ratify them, or
failure to make the requisite declaration.

46. In addition, the Respondent avers that the Applicant has not shown
any traceable causal connection whatsoever between the African
Union and his lack of access to the Court. Therefore, the Respondent
submits that there is no case or controversy between the Applicant and
the Respondent to be decided by the Court.

47. Finally, the Respondent maintains that the Applicant is not entitled
to submit cases to the Court both under the Protocol and the Rules and
urges the Court to determine as a preliminary issue, whether the Court
can exercise jurisdiction ratione personae and ratione materiae with
respect to the Application.

48. With regard to the admissibility of the Application, the Respondent
contends that even if the Applicant had a right of access to the Court,
which he does not have, he should have exhausted the local remedies
in Nigeria, as required by Article 6(2) of the Protocol, Article 56 of the
Charter and Rule 40(5) of the Rules, which he has not done.

49. With regard to the merits of the case, that is, the issue of
inconsistency of Article 34(6) of the Protocol with some provisions of
the Charter, the Respondent states in general terms that it is the
sovereign right of its Member States to make a declaration at the time
of ratification of the Protocol; that the Protocol is valid in all respects
under the 1969 Vienna Convention on the Law of Treaties and under
customary international law and can only be void if there is a conflict
with a peremptory norm of general international law (jus cogens); and
that as a consequence, the Respondent denies that Article 34(6) of the
Protocol is illegal or invalid.

50. Concerning the alleged violation of Article 1 of the Charter, the
Respondent avers that it has no obligations under this Article which is
exclusively for Member States to recognize the rights, duties and
freedoms enshrined in the Charter and to adopt legislative or other
measures to give them effect.

51. Regarding the alleged violation of Article 7 of the Charter, the
Respondent submits that this Article does not in any way offer the
Applicant unrestricted access to the Court, as alleged, or at all.

52. Concerning the alleged violation of Article 13 of the Charter, the
Respondent contends that this Article is on the Applicant’s participation
in the government of his country, the Applicant’s right of equal access
to the public service in his country and the right to access to public
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property and services and it has nothing to do with the obligations of the
African Union or access to the Court.

53. On the alleged violation of Article 26 of the Charter, the Respondent
avers again that it is not a State Party to the Charter.

54. Finally, with regard to the alleged violation of Article 66 of the
Charter, the Respondent submits that this Article applies only to State
Parties to the Charter and not to the Respondent.

55. In conclusion;

In its response “the Respondent prays the Court to dismiss the Applicant’s
Application in its entirety.” In its oral submissions, the Respondent urges
“the Court to determine as a preliminary issue whether the Court can
exercise jurisdiction ratione personae and ratione materiae under the
Application”, “prays that the Application should be dismissed for lack of
jurisdiction” and, “denies that Articles 1, 2, 7, 13, 26 and 66 of the Charter

have been violated and therefore prays that the Application be dismissed.”
IV. The jurisdiction of the court

56. At this stage, the Court has, in accordance with Rules 39(1) and
52(7) of the Rules, to consider the preliminary objections raised by the
Respondent and in particular the objection relating to the Court’s
jurisdiction over the present Application.

57. Article 3(2) of the Protocol and Rule 26(2) of the Rules provide that
“in the event of a dispute as to whether the Court has jurisdiction, the
Court shall decide.”

58. In order to determine the preliminary objection, it has to be noted
that, for the Court to hear an Application brought directly by an
individual there must be compliance with, inter alia, Article 5(3) and
Article 34(6) of the Protocol.

59. Article 5(3) of the Protocol provides that: “The Court may entitle
relevant Non-Governmental Organizations (NGOs) with observer
status before the Commission, and individuals to institute cases directly
before it, in accordance with Article 34(6) of this Protocol.”

60. For its part, Article 34(6) of the Protocol provides that: “At the time
of ratification of this Protocol or anytime thereafter, the State shall make
a declaration accepting the competence of the Court to receive cases
under Article 5(3) of this Protocol. The Court shall not receive any
petition under Article 5(3) involving a State Party which has not made
such a declaration.”

61. As the Court stated in Michelot Yogogombaye v The Republic of
Senegal, Application No 001/2008, paragraph 34, “[tlhe effect of the
foregoing two provisions, read together, is that direct access to the
Court by an individual is subject to the deposit by the Respondent State
of a declaration authorizing such a case to be brought before the
Court.”

62. As mentioned earlier, the Applicant submits first that the
requirement of the declaration provided for in Article 34(6) of the
Protocol applies only to Member States and not to the African Union
itself. He concludes that since the Article does not require the
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Respondent or any of its institutions to make a declaration to accept the
jurisdiction of the Court, the Court is competent to entertain his
Application. For its part, the Respondent does not specifically address
this argument.

63. In the view of the Court, the fact that a non-state entity like the
African Union is not required by Article 34(6) of the Protocol to make the
declaration does not necessarily give the Court jurisdiction to accept
Applications brought by individuals against such entity; there may be
other grounds on which the Court may find that it has no jurisdiction. In
the present instance, what is specifically envisaged by the Protocol and
by Article 34(6) in particular is precisely the situation where Applications
from individuals and NGOs are brought against State Parties. In this
regard, Article 3(1) of the Protocol which deals with the jurisdiction of
the Court is referring to interpretation and Application of human rights
instruments ratified by the “States concerned.” Similarly, Article 34(6) of
the Protocol itself refers only to a “State Party”.

64. Secondly, the Applicant submits that the African Union can be sued
before the Court because it was the one which enacted and adopted
the Protocol, as a corporate community on behalf of its Member States.

65. On its part, as mentioned earlier, the Respondent submits:

+  That the Protocol was not adopted by the African Union as such, but
by its Member States, as evidenced in the preamble to the Protocol

« Thatthe Respondentis not a party to the Protocol and that the Protocol
in Article 34(6), talks about a State, and the African Union not being a
state, cannot ratify the Protocol.

* That the ratification of treaties by Member States of the African Union
has never been ceded to the African Union by its Member States and
that the African Union cannot be held liable for failure by the Member
States to ratify the Protocol or to make the requisite declaration, and
therefore, no case can be brought against it for obligations of Member
States under the Charter and the Protocol in its corporate capacity.

+ That the African Union cannot assume obligations of sovereign
Member States which have sovereign rights when ratifying the
Protocol and making the declaration.

66. Concerning the Applicant’s submission that the African Union can
be sued before the Court, because it was the one which enacted and
adopted the Protocol, the Court notes that the Protocol was adopted by
the Assembly of Heads of State and Government of the African Union.
The Court also notes however that the Protocol was agreed upon by the
Member States of the African Union as is evidenced by the preamble of
the Protocol which states as follows: “The Member States of the
Organization of African Unity ... State Parties to the African Charter on
Human and Peoples’ Rights ... Have agreed as follows.”

67. In the practice of the African Union, although the adoption of treaties
is done formally by the Assembly of Heads of State and Government,
their signature and ratification are still the exclusive prerogative of its
Member States. This is confirmed, inter alia, by Article 34(1) of the
Protocol which provides that “it shall be open for signature and
ratification or accession by any State Party to the Charter” (see also
Article 63(1) of the Charter). Thus, in the view of the Court, the mere
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fact that the Protocol has been adopted by the Assembly of Heads of
State and Government does not establish that the African Union is a
party to the Protocol and therefore can be sued under it.

68. Regarding the Applicant’s contention that the African Union can be
sued as a corporate community on behalf of its Member States, it is the
view of the Court that, as an international organization, the African
Union has a legal personality separate from the legal personality of its
Member States. As the International Court of Justice stated in its
Advisory Opinion on Reparation for injuries suffered in the service of
the United Nations:

“It must be acknowledged that its Members [United Nations], by entrusting
certain functions to it, with the attendant duties and responsibilities, have
clothed it with the competence required to enable those functions to be
effectively discharged.

Accordingly, the Court has come to the conclusion that the Organization is
an international person. That is not the same thing as saying that it is a
State, which it certainly is not, or that its legal personality and rights and
duties are the same as those of a State. ... What it does mean is that it is a
subject of international law and capable of possessing international rights
and duties ....""

69. In this regard, however, in principle, international obligations arising
from a treaty cannot be imposed on an international organization,
unless it is a party to such a treaty or it is subject to such obligations by
any other means recognized under international law.

70. In the present case, the African Union is not a party to the Protocol.
As a legal person, an international organization like the African Union
will have the capacity to be party to a treaty between States if such a
treaty allows an international organization to become a party. As far as
an international organization is not a party to a treaty, it cannot be
subject to legal obligations arising from that treaty. This is in line with
Article 34 of the 1986 Vienna Convention on the Law of Treaties
between States and International Organizations or between
International Organizations which provides:

“A treaty does not create either obligations or rights for a third State or a
third organization without the consent of that State or that organization.”
(see also, Article 34 of the 1969 Vienna Convention on the Law of
Treaties).

71. Therefore, in the present case, the African Union cannot be subject
to obligations arising from the Protocol unless it has been allowed to
become a party to the Protocol and it is willing to do so, both of which
do not apply. In the same vein, the mere fact that the African Union has
a separate legal personality does not imply that it can be considered as
a representative of its Member States with regard to obligations that
they undertake under the Protocol.

72. It is therefore the opinion of the Court that the African Union cannot
be sued before the Court on behalf of its Member States.

1 Reparations for injuries suffered in the service of the United Nations, Advisory
Opinion, ICJ Reports, 1949, p 179.
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73. At this juncture, it is appropriate to emphasize that the Court is a
creature of the Protocol and that its jurisdiction is clearly prescribed by
the Protocol. When an Application is filed before the Court by an
individual, the jurisdiction of the Court ratione personae is determined
by Articles 5(3) and 34(6) of the Protocol, read together, which require
that such an Application will not be received unless it is filed against a
State which has ratified the Protocol and made the declaration. The
present case in which the Application has been filed against an entity
other than a State having ratified the Protocol and made the
declaration, falls outside the jurisdiction of the Court. Therefore, the
Court has no jurisdiction to entertain the Application.

74. Since the Court has concluded that it does not have jurisdiction to
hear the Application, it does not deem it necessary to examine the
question of admissibility of the Application and the merits of the case.

75. In view of the foregoing,
THE COURT by a majority of seven votes to three:

Holds that in terms of Articles 5(3) and 34(6) of the Protocol, read
together, it has no jurisdiction to hear the case instituted by Femi
Falana, Esq against the African Union.

*k*

Separate Dissenting Opinion by Judges AKUFFO, NGOEPE
and THOMPSON

1. We have read the majority judgment; regrettably, we are unable to
agree with it. The history of the case until the conclusion of the hearing
is set out in the majority judgment; there is no need to repeat it here.

l. The Parties

2. The Applicant is a Nigerian national, describing himself as a human
rights activist. He says he has received some awards in the field of
human rights. He is a practicing lawyer, based in Lagos, Federal
Republic of Nigeria.

3. The Respondent is the African Union (the AU), established in terms
of Article 2 of the Constitutive Act of the African Union (the Act). It
comprises all states in Africa, barring one. In terms of Article 33, the Act
replaces the Charter of the Organization of African Unity (the OAU) and
makes the AU a successor to the OAU in all relevant material respects.
One of the consequences of such a succession is that instruments such
as Charters and Protocols thereto adopted, ratified and acceded to
under the OAU, are binding on the AU and Member States unless
repudiated; these include the African Charter on Human and Peoples’
Rights (the Charter) and the protocols to it such as the Protocol to the
African Charter on Human and Peoples Rights on the Establishment of
an African Court on Human and Peoples’ Rights (the Protocol). The
Charter and the Protocol are central to this case.
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Il. The Applicant’s case and the remedies sought

4. The Applicant challenges the validity of Article 34(6) of the Protocol.
The Article bars individuals and Non-Governmental organizations
(NGOs) from accessing this Court, except where a Respondent State
has made a special declaration accepting to be cited by an individual or
an NGO. The Applicant contends that the Article violates various
Articles of the Charter and therefore prays the following remedies:

“(@) A DECLARATION that Article 34(6) of the Protocol on the
Establishment of the African Court is illegal, null and void as it is
inconsistent with Articles 1, 2, 7, 13, 26 and 66 of the African Charter
on Human and Peoples’ Rights.”

(b) A DECLARATION that the Applicant is entitled to file human rights
complaints before the African Court by virtue of Article 7 of the African
Charter on Human and Peoples’ Rights.”

(c) AN ORDER annulling Article 34(6) of the Protocol on the
Establishment of the African Court forthwith.”

lll. Respondent’s case

5. The Application is opposed by the Respondent on the grounds
which, broadly stated are, firstly, lack of jurisdiction over the
Respondent as well as the Applicant’s lack of locus standi, and,
secondly, that the impugned Article is in any case not in conflict with the
provisions of the Charter. Under the first point, a number of subsidiary
grounds are advanced; they will be dealt with later.

6. Although the Respondent raised as a preliminary objection lack of
jurisdiction, the parties were requested by the Court to argue both the
preliminary objections and the merits together at the hearing; that was
how the hearing was conducted. This was to avoid parties having
possibly to come back after the preliminary stage, the intention being to
save time, costs and also to avoid inconvenience to the parties.

7. We are aware that not being a signatory to a treaty, a third party may
not be sued under that treaty. However, for the reasons which will
become apparent later, this case is, in our view, different.

8. As said earlier, a number of related points are raised under lack of
jurisdiction.

8.1 It is argued that the Respondent cannot be cited as representing
Member States. That may be true; however, Respondent is cited herein
on its own, as a legal person, having been established in terms of the
Act, Article 2 thereof. The Article reads “The African Union is hereby
established with the provisions of this Act”. We agree with the majority
judgment that the Respondent has international legal personality,
separate from the legal personality of its Member States. It is therefore
not necessary for us to deal with this aspect. We, however, disagree
with the majority judgment that the Respondent could not be cited in the
case before us.

8.1.1 After holding that the United Nations Organization is an
international person, the International Court of Justice, in Reparation
for Injuries Suffered in the Service of the United Nations, Advisory
Opinion, went on to say; “What it does mean is that it is a subject of
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international law and capable of possessing international rights and
duties, and that it has capacity to maintain its rights by bringing
international claims”. It is our view that the right to bring international
claims carries with it, as a natural legal consequence, the capacity to be
sued. We point out later that one of the duties imposed upon the
Respondent, through the Charter, is to protect human and peoples’
rights; such an obligation would mean nothing if it could not be enforced
against the Respondent.

8.1.2 After establishing the Respondent as a legal entity Member
States went further and conferred certain powers on it; these include
the power to deal with the protection of human rights on the Continent.
Article 3(h) of the Act states the following as being one of the
Respondent’s objectives, namely to: “Promote and protect human and
peoples’ rights in accordance with the African Charter on Human and
Peoples’ Rights and the relevant human rights instruments”.

Furthermore, Article 4 of the Act states:

“The Union (Respondent) shall function in accordance with the following
principles:

(h) The right of the Union to intervene in a member state of the Assembly
in respect of grave circumstances, namely, war crimes, genocide and
crimes against humanity ...

(m) Respect for democratic principles, human rights, the rule of law and
good governance ..."

The Respondent’s predecessor, the OAU, had likewise been
empowered, and charged with the obligation, by Member States to
ensure the protection of human and peoples’ rights. The Act, the
Charter, as well as the Protocol, have empowered the Respondent to
exercise the powers, and to execute obligations, conferred on it. These
powers can be conferred expressly by a constitutive instrument, or may
be implied." Once so empowered, the legal organization is able to carry
out the authorized duties and functions independently of the Member
States as it is a legal person. It is our view that such has been the case
here; accordingly, there was no need to cite individual Member State,
which is also why Article 34(6) is not applicable.

8.1.3 One of the indications that an international legal person has been
empowered to carry out certain functions independently of Member
States is its capacity to take decisions by majority.2 Such a decision
would therefore bind even those Member States who voted against it.
In terms of Article 7(1) of the Act, the Respondent does take decisions
by majority, consensus failing: “The Assembly shall take its decisions
by consensus or, failing which, by a two- third majority of member
states of the Union. However, procedural matters, including the
question whether a matter is one of procedure or not, shall be decided
by a simple majority.”

1 Legality of the Use by State of Nuclear Weapons in Armed Conflict, Advisory
Opinion, ICJ Reports (1996) 79.
2 ND White The Law of International Organisations 2" Edition (2005) 72.
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8.1.4 As further indication that Respondent has been empowered to
deal with human and peoples’ rights issues itself, organs such as the
African Commission on Human and Peoples’ Rights (the Human Rights
Commission) and this Court, have been created within it to enable it to
carry out these duties. The Respondent itself, and not individual
Member States, does for example, manage and conduct the election of
officials to these organs; approves and provides budgets for their
activities relating to the protection of human rights and receives periodic
reports from these organs.

8.1.5 As yet a further demonstration of the Respondent’s legal
personality and that it has been empowered to deal with human rights
issues itself, independently of Member States, the Respondent can
seize this Court for an advisory opinion in respect of these matters in
terms of Article 4 of the Protocol.

8.2 Importantly, none of the remedies sought by the Applicant seeks to
impose any obligations on either the Respondent or Member States,
particularly the prayer we may be inclined to grant.

8.3 In light of the totality of paragraphs 8.1 and 8.2 above, the argument
that the Respondent cannot be cited as it is not a party to either the
Charter or the Protocol, or that no case can be brought against it in
respect of obligations of Member States and therefore that the
Applicant has not shown any traceable causal connection between the
Respondent and the Applicant’s lack of access to the Court, is
irrelevant; so too is the submission that no case can be brought against
the Respondent in respect of obligations of Member States. We
therefore hold that the Respondent has been properly cited.

8.4 It is also argued that Applicant did not exhaust local remedies
before approaching this Court, as required by Article 6(2) of the
Protocol, read together with Article 56(5) of the Charter. In this respect,
it is argued that the Applicant, being a Nigerian national, should have
taken his country to his national courts to compel his country to make
the declaration in terms of Article 34(6) of the Protocol. Respondent’s
argument is wrong in two respects. Firstly, the Applicant is not
approaching the court as a Nigerian national, nor is he seeking a
remedy for himself or Nigerian nationals only. Even if he had
succeeded through Nigerian Courts to cause his own country to make
the declaration, millions of nationals of the other State Parties to the
Protocol which have not made the declaration would still remain barred.
That only five State Parties have so far made the declaration, means
that the multitude of individuals on the Continent remain barred by
Article 34(6). Nigeria’s declaration would hardly have made any
difference. The logic of Respondent’'s argument is that nationals of
each State Party which has not made the declaration should bring
Applications in every single national jurisdiction before approaching this
court. This is a very theoretical approach, virtually impracticable, as
opposed to the pragmatic one adopted by the Applicant. The protection
of human rights is too important to be left to the vagrancies of such
theoretical solutions.

8.5 Furthermore, the Respondent contends that, by virtue of Article
34(6) of the Protocol, the Applicant, being an individual, is barred from
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approaching this Court. Surely, one cannot disqualify the Applicant
from approaching this Court by invoking the very Article the validity of
which the Applicant is seeking to challenge. The Court must first hear
the matter and only thereafter, (emphasis) decide whether the
impugned Article is valid or not. Article 3(2) of the Protocol provides that
in “the event of a dispute as to whether the Court has jurisdiction, the
Court shall decide.” For the Court to decide, it must first be seized by
an Applicant. It is precisely the person who has been shut out who will
knock at the door to be heard on the validity of the ouster clause. This
Court therefore has jurisdiction to adjudicate on the validity of Article
34(6) at the instance of an individual Applicant. The Applicant’s answer
to the Respondent’s argument is that since he is not citing a member
state, but rather the Respondent, Article 34(6) has no Application.
There is merit in this argument. The Article only requires that State
Parties make the declaration, and not non-State Parties. The law is not
against an individual per se, but is aimed at protecting a State Party
which has not made the declaration; that is why even a foreign
individual can sue a State Party that has made the declaration.

8.6 Again, it is argued that the Court has, in any event, no power to set
aside Article 34(6) of the Protocol. As this argument is capable of being
divorced from the strict issue of jurisdiction, it will be dealt with later.

9. By reason of it having been empowered, and charged with the
obligation, by Member States to administer, apply and enforce the
Charter and the Protocol, both of which form the subject matter of this
case, the Respondent has in any case a material and direct interest in
the matter and therefore had to be cited.

10. For the reasons given above, the preliminary objections are
overruled. That being the case, attention now turns to the merits of the
case.

IV. Whether Article 34(6) of the Protocol is inconsistent
with the Charter

11. As already stated, the protection of human and peoples’ rights is
one of the objectives of the Act, as was indeed the case under the old
Charter of the OAU.

12. The Charter: The fundamental objective of the Charter was, and
remains, to uphold and protect human and peoples’ rights. This
objective appears clearly from its preamble, and is cemented in,
amongst others, the following Articles relied upon by the Applicant:

Article 1: “The Member States of the Organisation of African Unity, parties
to the present Charter shall recognize the rights, duties and freedom
enshrined in the Charter and shall undertake to adopt legislative or other
measures to give effect to them”.

Article 2: “Every individual shall be entitled to the enjoyment of the rights
and freedoms recognized and guaranteed in the present Charter without
distinction of any kind such as race. ethnic group, colour; sex, language,
religion, political or any other opinion, national and social origin, fortune,
birth or any status.”

Article 7 “1. Every individual shall have the right to have his cause heard.
This comprises:
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a) The right to an appeal to competent national organs against acts of
violating his fundamental rights as recognized and guaranteed by
conventions, laws, regulations and customs in force;

b) The right to be presumed innocent until proven guilty by a competent
court or tribunal;

c) The right to defence, including the right to be defended by counsel of
his choice;

d) The right to be tried within a reasonable time before an impartial court
or tribunal;

2. No one may be condemned for an act or omission which did not
constitute a legal punishable offence at the time it was committed. No
penalty may be inflicted for an offence for which no provision was
made at the time it was committed. Punishment is personal and can be
imposed only on the offender.”

Article 26: “State Parties to the present Charter shall have the duty to

guarantee the independence of the Courts and shall allow the

establishment and improvement of appropriate national institutions
entrusted with the promotion and protection of the rights and freedoms
guaranteed by the present Charter.”

13. The Protocol

13.1 Article 66 of the Charter provides for the making of special
protocols, if necessary, to supplement (emphasis) the provisions of the
Charter towards the protection of human rights. Pursuant to that, the
Protocol was established and adopted on 9 June 1998, and duly
ratified, at least by some Member States, and came into operation on
25 January 2004. Being a protocol to the Charter, the Protocol is
subservient to the Charter.

13.2 The Protocol aims, through the Court, to give effect to the
protection of human rights, including, naturally, the right of individuals,
albeit in complementarity with the Human Rights Commission. This is a
ringing demand by Article 66 of the Charter.

13.3 The preamble to the Protocol states that Member States are firmly
“convinced that the attainment of the objectives of the African Charter
on Human and Peoples’ Rights requires the establishment of an African
Court on Human and Peoples’ Rights...”. Article 1 establishes the
Court. Article 3 provides:

“1. The Jurisdiction of the Court shall extend to all cases and disputes
submitted to it concerning the interpretation and Application of the
Charter, this Protocol and any other relevant Human Rights instrument
ratified by the States concerned.”

2. In the event of a dispute as to whether the Court has jurisdiction, the
Court shall decide.”

13.4 In terms of the Protocol, the mandate of the Court is therefore to
protect human rights; and its jurisdiction, which itself decides upon,
extends to all cases and disputes concerning human rights.

V. Access to the Court

14. Article 5 of the Protocol determines who can submit cases to the
Court; for example the Human Rights Commission, or a State Party.
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Article 5(3) further provides: “The Court may entitle relevant Non-
Governmental organizations (NGOs) with observer status before the
Commission, and individuals to institute cases directly before it, in
accordance with Article 34(6) of the Protocol.” Article 34(6) in turn
reads: “At the time of the ratification of this Protocol or any time
thereafter, the State shall make a declaration accepting the
competence of the Court to receive cases under Article 5(3) of this
Protocol. The Court shall not receive any petition under Article 5(3)
involving a State Party which has not made such a declaration.” Access
to the Court is therefore controlled through Articles 5 and 34(6) read
together. The latter Article is the one the Applicant contends is
inconsistent with the provisions of the Charter. In determining whether
or not the Article is inconsistent with the Charter, it falls to be considered
alone, and on its own wording and construction. Secondly, a proper
understanding of the relationship between the Charter and the Protocol
is vital in resolving the issue of alleged inconsistency between them.

VI. The relationship between the Charter and the Protocol

15. From the above expose, it is clear that, firstly, the Charter ranks
higher than the Protocol; a point which, not surprisingly, the
Respondent did not dispute. Secondly, the Protocol was brought about
solely to enhance the protection of human and peoples’ rights through
the Court, in complementarity with the Human Rights Commission.
These are the very rights recognized and entrenched in the Charter.

16. To the extent that Article 34(6) denies individuals direct access to
the Court, which access the Charter does not deny, the Article, far from
being a supplementary measure towards the enhancement of the
protection of human rights, as envisaged by Article 66 of the Charter,
does the very opposite. It is at odds with the objective, language and
spirit of the Charter as it disables the Court from hearing Applications
brought by individuals against a state which has not made the
declaration, even when the protection of human rights entrenched in
the Charter, is at stake. We therefore hold that it is inconsistent with the
Charter. We do so well aware of Article 30 of the Vienna Convention on
the Law of Treaties regarding the Application of successive treaties
relating to the same subject matter.

VII. Whether Article 34(6) should be declared null and void
or set aside

17. The question arises whether this Court has the competence to
declare Article 34(6) of the Protocol null and void and/or to set it aside.
The Court is a creation of the Protocol and its competencies therefore
derive from the Protocol. Determining whether or not Article 34(6) is
inconsistent with the Charter is a matter of interpretation which the
Court is therefore competent to do in terms of Article 3(1) of the
Protocol. So too, in holding that this Court has jurisdiction to hear this
Application, the Court derives its competence from Article 3(2) of the
Protocol which empowers it to decide whether or not it has jurisdiction
in any particular matter before it. In national jurisdictions where the
constitution is the supreme law, any law inconsistent therewith would
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be liable to be struck down by the Court, the latter deriving the power to
do so from the constitution itself. In casu, we find no provision in the
Protocol empowering the Court to declare null and void and/or to set
aside any Article of the Protocol. Therefore, much as such a move may
appear to be the logical thing to do in light of our finding of
inconsistency, the Applicant’s prayer is not competent. It is, however,
hoped that the problems raised by Article 34(6) will receive appropriate
attention.

18. The following finding is made:
(a) The Court has jurisdiction to hear this Application.

(b) Article 34(6) of the Protocol to the African Charter on Human and
Peoples’ Rights on the Establishment of an African Court on Human
and Peoples’ Rights is inconsistent with the African Charter on Human
and Peoples’ Rights.

(c) The Applicant’s prayer that Article 34(6) be declared null and void
and/or be set aside is denied.

**k%*

Separate Opinion: MUTSINZI

1. According to Article 28(7) of the Protocol which established the
African Court on Human and Peoples’ Rights, “If the judgment of the
Court does not represent, in whole or in part the unanimous decision of
the Judges, any Judge shall be entitled to deliver a separate or
dissenting opinion”.

2. The Judgement adopted by the majority of the Members of the Court,
was as follows: “Declares that, pursuant to Articles 5(3) and 34(6) of the
Protocol, read together, it does not have the jurisdiction to hear the
Application filed by Mr Femi Falana against the African Union”.

3. In that Judgement, | agree with the conclusion that the Court does
not have the jurisdiction to hear the Application filed by Mr Femi Falana
against the African Union.

4. My disagreement stems from the legal basis for said lack of
jurisdiction, which in my opinion, is not addressed in Articles 5(3) and
34(6) of the Protocol.

5. In fact, the said articles provide as follows: “The Court may entitle
relevant non-governmental organizations (NGOs) with observer status
before the Commission, and individuals to institute cases directly
before it, in accordance with Article 34(6) of this Protocol” (Article 5(3)”),
“At the time of the ratification of this Protocol or at any time thereafter,
the State shall make a declaration accepting the competence of the
Court to receive cases under Article 5(3) of this Protocol The Court shall
not receive any petition under Article 5(3) involving a State Party which
has not made such a declaration”, (Article 34(6)).”

6. A combined reading of the provisions above, points to the fact that
they referred to Applications filed by individuals or non-governmental
organizations against States parties, in which case, the question raised
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is whether the Respondent State has made the declaration accepting
the jurisdiction of the Court to hear cases brought before it by
individuals or non-governmental organizations, whereas, the African
Union is neither a State nor a State party to the Protocol and,
consequently cannot make such declaration as provided for in Articles
5(3) and 34(6) of the Protocol.

7. For my part, | hold the view that the basic issue that needs to be
resolved and which would dictate subsequent action is one of
ascertaining whether, as in the instant case, non-State entities may be
brought before the Court as respondents.

8. It is my opinion that the provisions of the Protocol as a whole and
Articles 3, 30 and 34(1, 4), in particular, show that, the Respondent
before this Court can only be a State party. In that regard, the operative
paragraph of the Judgment, ought to have been as follows:

Declares, that in accordance with the Protocol, only State parties may be
brought before the Court as respondents for allegations of Human Rights
violations and that, accordingly, the Court does not have the jurisdiction to
entertain the Application filed by Mr Femi Falana against the African Union.

*k*

Separate opinion: OUGUERGOUZ

1. Mr Femi Falana’s Application against the African Union raises the
issue of access to the Court’s jurisdiction by individuals and Non-
Governmental Organisations. It does so by challenging the legality of
Article 34(6), which subjects such access to the deposit of a declaration
accepting the jurisdiction of the Court by States Parties. The
importance and crucial significance of that issue notwithstanding, |
share the opinion of the Majority according to which the Court has no
jurisdiction to entertain Mr Falana’s Application. It is however my
considered opinion that since the Court manifestly lacks the jurisdiction
ratione personae to hear and determine the Application, it ought not to
have disposed of it by way of a Judgment as provided in Rule 52(7) of
the Rules. Rather, the Application ought to have been rejected without
the Court itself intervening, that is de plano through a simple letter from
the Registrar.

2. | have had the opportunity, on numerous occasions to explain my
position as a matter of principle, on the way and manner of dealing with
individual Applications with regard to which the Court manifestly lacks
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personal jurisdiction; which is the case with Applications against States
Parties which have not made the optional declaration under Article
34(6) of the Protocol, or against African States which are not Parties to
the Protocol or not members of the African Union or even against an
organ of the African Union."

3. In all cases where the jurisdiction ratione personae of the Court is
manifestly lacking, | am indeed of the opinion that the Court should not
proceed with the judicial consideration of Applications received by the
Registry. Such Applications should rather be processed
administratively and rejected de plano through a simple letter from the
Registrar.

4. The Court has rendered decisions (which it formally distinguishes
from “judgments”)2 in most cases that it has considered to this day,
whereas it had formally acknowledged that it was “manifest” that it
lacked the jurisdiction to entertain such Applications (see for instance,
Youssef Ababou v The Kingdom of Morocco (para 12), Daniel Amare &
Mulugeta Amare v Mozambique Airlines & Mozambique (para 8), Ekollo
Moundi Alexandre v The Republic of Cameroon and the Federal
Republic of Nigeria (para 10), Convention Nationale des Syndicats du
Secteur Education (CONASYSED) v Republic of Gabon (paras 11
&12), Delta International Investments SA, Mr and Mrs de Lange v The
Republic of South Africa (paras 8 & 9), Emmanuel Joseph Uko v The
Republic of South Africa (paras 10 & 11), Timan Amir Adam v The
Republic of Sudan (paras 8 & 9)).

5. On occasions, the Court had even admitted, in its own words, that it
was “evident” that it “manifestly lacked the jurisdiction” to entertain the
Applications in question (see the English version of the Decisions on
the Convention Nationale des Syndicats du Secteur Education
(CONASYSED) v The Republic of Gabon, (para 11), Timan Amir Adam
v The Republic of Sudan (para 8), Delta International Investments SA,
Mr and Mrs de Lange v The Republic of South Africa (para 8) and
Emmanuel Joseph Uko v The Republic of South Africa (para 10)).

6. In the instant case, the Court has also decided to proceed with the
judicial consideration of the Application filed by Mr Falana against the
African Union. It however decided to do so not by way of an expedited
or summary consideration which would result in the adoption of a
simple “decision” but rather through the judicial process as provided in
the Rules of Court, in other words by rendering a Judgment after an
inter partes hearing comprising a written and an oral phase. The case

1 See separate opinions attached to the Judgments in the cases of Michelot
Yogogombave v The Republic of Senegal, Efoua Mbozo ‘o Samuel v The Pan
African Parliament, the Convention Nationale des Syndicats du Secteur Education
(CONASYSED) v The Republic of Gabon, Delta International Investments S.A., Mr
AGL de Lang and Mme. Lang v The Republic of South Africa, Emmanuel Joseph
Uko v The Republic of South Africa and Timan Amir Adam v The Republic of Sudan,
as well as my dissenting opinion attached to the decision in the Case of Ekollo
Moundi Alexandre v The Republic of Cameroon and the Federal Republic of Nigeria.

2 On the distinction made by the Court between a “Judgment” and a “Decision”, see
paragraphs 3, 4 and 5 of my dissenting opinion attached to the decision in the Case
of Ekollo Moundi Alexandre v The Republic of Cameroon and the Federal Republic
of Nigeria.
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of Michelot Yogogombaye v The Republic of Senegal is the only other
matter dealt with in this manner.

7. In the following paragraphs, | will provide the reasons why | am of the
opinion that Mr Falana’s Application ought not to have been disposed
of by way of a judicial process nor, lesser still, through the “full” judicial
consideration which it was accorded as from the time it was filed with
the Registry slightly more than sixteen (16) months ago.

8. Subsidiarily, | will also state why, having voted for the operative
paragraph of the judgment, | do not subscribe to the motives of the
Judges particularly with regard to the legal basis on which the Court
relies in determining that it lacked jurisdiction. | will in addition be
addressing some issues of procedure which are important in my view.

9. It seems to me obvious that Applications may only be filed against a
“State”; which State must as a matter of course be party to the Protocol.
This stems from both the letter and the spirit of the Protocol. Thus
Article 2 of the Protocol does provide that the Court shall complement
the protective mandate of the African Commission on Human and
Peoples’ Rights conferred upon it by the Charter: whereas, according
to the African Charter, only “States” parties to the said Charter may be
the subject of communications filed before the African Commission.
The Protocol to the African Charter establishing the Court was not
meant to deviate from that principle as evidenced in Articles 3(1),
5(1)(c), 7, 26, 30, 31 and 34(6), all of which make no reference to any
other entity but the “State” (“States concerned”, “State against which a
complaint is filed-, “States concerned” , “States Parties”).

10. Article 5 of the Protocol does make reference, other than the State,
to the African Commission, African inter-governmental organizations,
individuals and non-governmental organizations, but for the sole
purpose of authorizing them to file an Application against a State Party
and not for them to become potential “Respondents” before the Court.

11. Since the African Union is an Inter-Governmental organization, it is
not therefore, according to the Protocol as it is now, an entity against
which an Application may be filed before the Court or which might
become party to the Protocol. To my knowledge the only international
organization which might in the near future, be a party before a Court in
a matter regarding human rights violations is the European Union.
Talks are indeed underway to allow the European Union to accede to
the European Convention on Human Rights and thus be subject to
Applications before the European Court of Human Rights.

12. Since the Protocol is unequivocal with regard to entities that may be
sued before the Court, it would have sufficed for its provisions to be
interpreted in accordance with “the ordinary meaning to be given to the
terms (of that instrument) in their context and in the light of its object and
purpose” (Article 31(1) of the 1969 Vienna Convention on The Law of
Treaties) on the general rule of interpretation provides: A treaty shall be
interpreted in good faith in accordance with the ordinary meaning to be
given to the terms of the treaty in their context and in the light of its
object and purpose. and to reject the said Application de plano (that is,
without the need for a Judicial decision) on the basis of the Court’s
manifest lack of personal jurisdiction.



Falana v African Union (jurisdiction) (2012) 1 AfCLR 118 139

13. The Court however chose to hear and rule on the Application by
following the process earmarked in the Rules, in other words to
consider it via inter partes proceedings and rendering a judgment in a
public sitting. In so doing, the Court placed itself in a difficult position as
evidenced by the relative fragility and circular nature of its reasoning in
paragraphs 56 to 73 of the Judgment to which | do not subscribe for the
reasons set out in paragraphs 9,10, 11 and 12 above.

14. Before delving into the reasoning of the Court that led to the finding
that it lacked jurisdiction, | would like to consider two issues of
procedure which seem of importance to me.

15. From the procedural standpoint, the first important issue which
arises is one of ascertaining why the Court did not consider the
Application in two separate phases: one devoted to the consideration
of its jurisdiction and the admissibility of the Application and the other,
to the merits of the case (in the event it had ruled that it had jurisdiction
and had considered the Application admissible). Rule 52(3) of the
Rules indeed provide that when preliminary objections are raised with
the Court, it shall rule on the objections or incorporate its ruling in its
decision on the substantive case; it also provides that “... such
objections shall not cause the proceedings on the substantive case to
be suspended unless the Court so decides”.

16. In the instant case, the Court did not decide to suspend proceedings
on the substantive case as the written? as well as the oral submissions#
of the parties dwelt both on issues of the jurisdiction of the Court and on
the admissibility of the Application and on matters regarding the merits
of the case. Though it did not also formally decide to join consideration
of the preliminary objections with that of the merits of the case, it would
appear that such joinder actually took place because, as | just
indicated, the merits of the case were argued by the parties in their
written submissions and during the oral pleadings.

17. Rule 52(3) of the Rules does not specify the circumstances in which
proceedings on the substantive case may be suspended nor does it
spell out the circumstances in which the joinder to the merits of the case
may be ordered; it would therefore be proper for the Court to bridge that
gap so as to clear any uncertainty in that regard. The practice at the
International Court of Justice, for instance requires, that proceedings
on the merits of the case be automatically suspended once a
preliminary objection is raiseds and consideration thereof joined with
the merits of the case where such objection “does not, in the
circumstances of the case, an exclusively preliminary”,s in other words,

3 In its submissions dated 29 April 2011 in answer to Mr Falana’s Application, the

African Union indeed dwelt on issues regarding the Court’s jurisdiction, the

admissibility of the Application as well as the merits of the case; the same applies to

Mr Falana’s brief in reply to the submissions of the African Union dated 23 June

2011.

See the Verbatim Records of Hearings of 22 and 23 March 2012.

5 Rule 79(5) of the Rules of the International Court of Justice indeed provide that:
“upon receipt by the Registry of a preliminary objection, proceedings on the merits
shall be suspended”.

6 Rule 79(g) of the Rules of Court.

IN
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when the Hague Court cannot rule on the objection without considering
the merits of the case. For purposes of interpretation and Application of
the second sentence of Rule 52(3) of the Rules, the “not exclusively
preliminary” character of an objection could be used as criteria by the
Court in deciding on joining or incorporating its ruling on a preliminary
objection in its decision on the substantive case.

18. In the instant case, and based on such a criteria, a joinder was not
required as the Court could have ruled on the preliminary objections
raised by the African Union without delving into the merits of the case.
This clearly emerges a posteriori; among the grounds for the judgment
and specifically in paragraph 73 wherein the Court held the opinion that,
having concluded that it does not have the jurisdiction to hear the
Application, “it does not seem necessary to examine the [...] merits of
the case”.

19. To ensure strict compliance with the stipulations of Rule 52(3) of the
Rules, Members of the Court ought therefore to have interrupted its
proceedings on the case as allowed by the above Rule, and
pronounced itself firstly on its jurisdiction and on the admissibility of the
Application. The main consideration of the written” as well as all of the
oral submissions ought then to have focused solely on the issue of the
jurisdiction of the Court and on the admissibility of the Application.

20. The purpose in having a preliminary phase devoted to the
consideration of issues of jurisdiction and admissibility is to avoid
arguments on the merits as long as issues regarding the jurisdiction of
the Court and the admissibility of the Application had not been resolved.
Incidentally, holding such a preliminary phase also allows for the
avoidance of a dissenting opinion attached to the Judgment, or deal
with issues relating to the merits of the case. It is only when
consideration of an objection is not of an exclusively preliminary
character and when such consideration is joined to the merits of the
case that a dissenting opinion could deal with relevant issues
considering the substantive case; in such circumstances, consideration
of the substantive case is by definition necessary so as to make a
determination on matters of jurisdiction and admissibility.

21. In the light of the foregoing, it seems to me that the Court should
revisit Rule 52(3) of the Rules and determine whether its jurisdiction
really meet specific demands of its jurisdiction, in other words if they
contribute to the proper administration of justice by a judicial organ
charged with hearing and ruling on disputes in the field of human rights
essentially pitting individuals against States. If the answer is no, then
that Rule ought to be amended.

22. The other matter of procedure which the Court does not seem to
have resolved satisfactorily in my opinion is that of the legal status to be

7 In its observations in reply to Mr Falana’s Application, the African Union actually
delved into the merits of the case even though it did raise preliminary objections.
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given to some of the documents® tendered by the parties during the oral
proceedings.

23. On 20 March 2012, that is two days before the commencement of
the public hearings, the Registrar asked the parties to submit “a copy of
their oral pleadings” for the purpose of facilitating the work of the
Interpreters.® The documents tendered by the parties at the beginning
of the public hearings, one of which was titled “Oral Submissions”, did
not in any manner reflect the content of the arguments presented orally
during the hearings. The Rules of Court do not provide for the filing of
such a document during the oral hearings; the only documents relating
to the oral proceedings mentioned in the Rules as provided for in Rule
48 and is produced by the Registry; these are “Verbatim Records”
which, after being signed by the President and the Registrar, are
deemed to be a true reflection of the submissions made by the parties
during the public hearings. 10

24. The documents produced by the parties may not in any
circumstance be considered as the record of the pleadings made by the
parties during the oral proceedings; same as they may not be
considered as being materials of the written proceedings in that they
were tendered after the pleadings had been closed on 24 June 2011
(see paragraph 12 of the Judgment) and whereas they had been part
of the exchange between the parties that form part of the adversarial
nature of the proceedings.

25. It therefore seems to me unfortunate that, during its deliberations,
the Court made use of documents of uncertain legal status when
considering the arguments canvassed by the parties; paragraph 55 of
the Judgment further reproduces the conclusions of the Respondent as
they appear on pages 2 and 3 of the document submitted on 22 March
2012. | am of the opinion that the tendering by the parties of what
appears to be a new written document in the course of the oral
proceedings is creating confusion and only complicates the task of the
Court. These documents differ in content from the Verbatim Records of
the hearing and must also be translated into the working languages of
the Court; further, the Judges are not in a position to practically
acquaint themselves with their contents during the hearings nor
consider them seriously for the purpose of the deliberations which
follow immediately the oral proceedings.

8 The Applicant filed a 21-page document titled “Oral submissions” dated 21 March
2012; the Respondent, for its part, a filed 16-page document, undated, as well as
another 10-page document dated 23 March 2012 in which it replied to the “Oral
submissions” of the Applicant and the questions put by the Judges.

9 See the purport of the email sent by the Registrar to the Parties on 20 March 2012
stating “Please, as we finalize for the hearing, the Registry would be most obliged if
we could have a copy of your oral pleadings in the morning of Thursday to facilitate
with interpretation”.

10 Rule 48 of the Rules indeed provide that once corrected by the Parties, provided
that such corrections do not affect the substance of what was said (para. 2), and
signed by the President and the Registrar, the verbatim record shall then “constitute
the true reflection of the proceedings” (para.3).
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26. Let me now consider the reasoning of the Court which led it to
conclude that it lacked the jurisdiction to hear and to determine the
Application. | would start by observing that in the instant case the Court
did not adopt the approach that had hitherto been the case when it
considered the Application filed by Mr Efoua Mbozo’o Samuel against
an organ of the African Union namely the Pan African Parliament (see
its Decision of 30 September 2011); in that case, the Court indeed
avoided pronouncing itself on its personal jurisdiction as it ought to
have done and rejected the Application by implicitly relying on its lack
of material jurisdiction.

27. The Court’s reasoning in paragraphs 58 to 63 of the Judgment are
intended to establish that Articles 5(3) and 34(6) of the Protocol, when
read together, require that direct access to the Court by an individual be
subject to the deposit of a special declaration by the Respondent State;
these paragraphs are not therefore of particular interest to the issue at
hand considering that the Application had not been filed against a State
Party. The Court does clearly concede this when it concludes that
“there may be other grounds on which the Court may find that it has no
jurisdiction” (paragraph 63). That finding did not however prevent the
Court from ultimately invoking Articles 5(3) and 34(6) above in
concluding that it lacked the jurisdiction to entertain the Application (see
paragraph 73 as well as operative paragraph 75 of the Judgment).

28. The rest of the Court’s reasoning is intended to address the
Applicant’s argument according to which the African Union could be
brought before the Court “as it is the one which promulgated and
adopted the Protocol as a corporate community on behalf of its Member
States” (paragraphs 25 and 64). In so doing, the Court establishes 1)
that the African Union is an international organization with a legal
personality separate from that of its Member States (paragraph 68) and
2) that it cannot therefore be subject to the obligations under the
Protocol as it is not party to that instrument (paragraph 71). Those are
two conclusions that are self-evident.

29. The Court however deemed it necessary to add, without explaining
why, that “the mere fact that the African Union has a separate legal
personality does not imply that it can be considered as a representative
of its Member States with regard to obligations that they undertake
under the Protocol” (paragraph 71). This assertion, in all likelihood, is
intended to address the Applicant’s argument according to which “it is
clear that the African Union as a whole is representing the African
people and their governments and therefore is considering to defend
the actions brought against the Member States” (paragraph 25).

30. That assertion by the Court is equally self-evident and adds nothing
to the reasoning of the Court; on the contrary, it blurs reasoning. It is
indeed difficult to imagine how the African Union, an international
organization with a legal personality separate from that of its Member
States, “could be a representative [of the latter] with respect to the
obligations they undertake under the Protocol”.

31. The main obligation incumbent on States Parties to the Protocol is
that of appearing before the Court to answer to alleged violations of
human rights as guaranteed by the African Charter or by any other
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instrument dealing with human rights to which they are parties. How
can the African Union be brought before the Court on behalf of one or
more Member States Parties to the Protocol to answer for alleged
violations of their conventional obligations in the field of human rights?

32. The African Union could only be brought before the Court to answer
for its own conduct. For that to happen, however, it would be necessary
for it to be allowed to become a party to the Protocol and for it to be
willing to do so which would require that it be beforehand allowed to
accede to the African Charter and for it to have accepted to do so. As
party to the Charter and to the Protocol, the African Union could in any
circumstance be brought before the Court to answer for the conduct of
its Member States parties to the Protocol.

33. In the final analysis, one might wonder about the need for the
Court’s reasoning in paragraph 66 to 72 of the Judgment because in
paragraph 73, it asserts that “its jurisdiction is clearly prescribed by the
Protocol” and that “the present case in which the Application has been
filed against an entity other than a State having ratified the Protocol and
made the declaration, falls outside the jurisdictional ambit of the Court”.
That actually was all what the Court needed from the outset to reject Mr
Falana’s Application.

34. | am therefore of the opinion that the Court ought to have spared
itself issuing this Judgment which raises more questions than it
resolves.

35. Let me further observe that consideration of the “constitutionality” of
Article 34(6) of the Protocol, to which the Court was urged by the
Applicant so as to declare the said Article “illegal, null and void” as it is
inconsistent with Articles 1, 2, 7, 13, 26 and 66 of the African Charter,
does indirectly raise the issue of the sovereign right of the States
Parties to the Protocol to accept or not the jurisdiction of the Court to
entertain  Applications from individuals or non-governmental
organizations.

36. This debate, no matter how legitimate, should in my view have been
raised in some other forum. The Court, for its part, ought not to have
accepted to serve as a forum for such debates when it manifestly
lacked the jurisdiction to do so; in so doing it took the risk of jeopardizing
its credibility.

37. Same as Mr Falana, | am in favour of the automatic access to the
Court by individuals and non-governmental organizations; it is mv view
however that it is a matter that comes within the exclusive jurisdiction
of Member States of the African Union. | hold the opinion that this
important matter is more like to be discussed by the Court as part of its
advisory jurisdiction at the initiative of the entities mentioned in Article
4 of the Protocol or as part of the procedure of amendment of that
instrument considering the possibility availed to the Court under Article
35(2) to make proposals in that regard “if it deems it necessary”.

38. For all the above reasons, | am of the view that, given the Court’s
manifest lack of jurisdiction ratione personae. Mr Falana’s Application
ought to have been rejected de plano through a simple letter from the
Registrar.
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39. Subsidiarily, | am also of the view that the Court having decided to
hear and rule on this Application, it should have provided clearer
reasons for rejecting it (see my reasoning in paragraphs 9, 10, 11 and
12 above) and not by invoking, in a contradictory manner, Article 5(3)
and 34(6) of the Protocol.

40. To conclude, | again invite my colleagues to revisit the current
practice of the Court which consists in systematically issuing
“Judgments” or “Decisions” on its lack of jurisdiction whereas it
“manifestly” lacks the jurisdiction to entertain an Application. The only
advantage in my view of such a practice of the Court is to draw public
opinion to issues as those raised in the instant case or to alleged
violations of human rights; but is that truly the mission of the Court?
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African Commission on Human and Peoples’ Rights v Libya
(provisional measures) (2013) 1 AfCLR 145

African Commission on Human and Peoples’ Rights v Libya

Order (provisional measures), 15 March 2013. Done in English and
French, the English text being authoritative.

Judges: AKUFFO, OUGUERGOUZ, NGOEPE, NIYUNGEKO,
RAMADHANI, TAMBALA, THOMPSON, ORE, KIOKO, GUISSE and ABA

Provisional measures issued by the Court in a case brought on behalf of
Saif Al-Islam Kadhafi, the son of the former Libyan leader, who was
detained by a non-governmental group in Libya.

Provisional measures (integrity of detainee; access to legal
representation and family, 18)

Separate opinion: OUGUERGOUZ
Procedure (audiatur et altera pars, 4-5)

Jurisdiction (ratione materiae, 6)

1. The Court received, on 31 January 2013, an Application by the
African Commission on Human and Peoples’ Rights (hereinafter
referred to as the Applicant), instituting proceedings against Libya
(hereinafter referred to as the Respondent), alleging violations of the
rights of Saif Al-Islam Gaddafi (hereinafter referred to as the Detainee),
guaranteed under Articles 6 and 7 of the African Charter on Human and
Peoples’ Rights (hereinafter referred to as the Charter).

2. The Application is brought in terms of Article 5(1)(a) of the Protocol
to the African Charter on Human and Peoples’ Rights on the
Establishment of an African Court on Human and Peoples’ Rights
(hereinafter referred to as the Protocol), Rule 29(3) of the Rules of
Court and Rules 84(2), 118(2) and (3) of the Rules of Procedure of the
Applicant;

3. The Applicant submits that, on 2 April 2012, it received a complaint
against the Respondent from Ms Mishana Hosseinioun (hereinafter
referred to as the Complainant), on behalf of the Detainee, alleging that:

i. The National Transitional Council (the Government), which has been
recognized as the Government in power in Libya, on 19 November
2011, detained the Detainee in isolation and without access to his
family, friends or any lawyer;

i. The Detainee has not been charged with any offence nor been brought
before any court;

iii. The address of the detention facility, believed to be in Zintan, a town in
Libya, is not known;
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iv. The Applicant is concerned that the Detainee faces an imminent trial
which carries with it the threat of the death penalty, following a period
of arbitrary detention based on interrogations carried out in the
absence of a lawyer;

v. All these acts amount to a violation of the Detainee’s rights under
Articles 6 and 7 of the Charter, for which Applicant issued Provisional
Measures on 18 April 2012 to stop any irreparable harm to the
Detainee, and which provisional measures Respondent has, to date,
not responded to.”

4. The Applicant concludes by praying the Court to order the
Respondent: “Not to proceed further with any actions concerning the
legal proceedings, investigation against, or detention that would cause
irreparable harm to the Detainee; and To allow the Detainee access to
a lawyer immediately and without further delay.”

5. On 22 February 2013, the Registry acknowledged receipt of the
Application, in accordance with Rule 34(1) of the Rules of Court; and on
12 March 2013, the Registry forwarded copies of the Application to the
Respondent, in accordance with Rule 35(2)(a) of the Rules of Court,
and requested it to indicate, within thirty (30) days of receipt of the
Application, the names and addresses of its representatives, in
accordance with Rule 35(4)(a). Furthermore, the Registry invited the
Respondent to respond to the Application within sixty (60) days, in
accordance with Rule 37 of the Rules.

6. By letter dated 12 March 2013, the Registry informed the
Chairperson of the African Union Commission, and through her, the
Executive Council of the African Union, and all the other States Parties
to the Protocol, of the filing of the Application, in accordance with Rule
35(3) of the Rules.

7. By notice dated 12 March 2013, the Registry informed the parties
that, in view of the urgency and gravity of the matter, the Court was
considering issuing provisional measures in the matter.

8. The Court notes that the combined reading of Article 27(2) of the
Protocol and Rule 51 of the Rules of Court allows it in cases of extreme
gravity and urgency, and to avoid irreparable harm to persons, to adopt
such provisional measures as it deems necessary.

9.In dealing with any Application, the Court has to ascertain that it has
jurisdiction under Articles 3 and 5 of the Protocol.

10. However, before ordering provisional measures, the Court need not
satisfy itself that it has jurisdiction on the merits of the case, but simply
needs to ensure that it has prima facie jurisdiction.

11.The Court notes that Article 3(1) of the Protocol provides that “the
jurisdiction of the Court shall extend to all cases and disputes submitted
to it concerning the interpretation of the Charter, this Protocol and any
other relevant human rights instrument ratified by the States
concerned”.

12. The Court further notes that the Respondent ratified the Charter,
which came into force on 21 October 1986, on 19 July 1986 and
deposited its instruments of ratification on 26 March 1987, and further
that the Respondent ratified the Protocol, which came into force on 25
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January 2004, on 19 November 2003 and deposited its instruments of
ratification on 8 December 2003 and is therefore party to both
instruments.

13. The Court acknowledges that Article 5(1) (a) of the Protocol lists the
Applicant as one of the entities entitled to submit cases to the Court,
and takes judicial notice that provisional measures, may be a
consequence of the right to protection under the Charter, not requiring
consideration of the substantive issues.

14. In the light of the foregoing, the Court is satisfied that prima facie, it
has jurisdiction to deal with the Application.

15. The Court notes that the Applicant, in its own request for Provisional
Measures, requested the Respondent to:

» ensure that the Detainee has access to his lawyers;
* ensure that the Detainee can receive visits from family and friends;
» disclose the location of his detention, and

» guarantee the integrity of his person and his right to be tried within a
reasonable time by an impartial court.

16.In view of the alleged length of detention of the Detainee without
access to a lawyer, family or friends; and with due regard to the
Respondent’s alleged failure to respond to the Provisional Measures
requested by the Applicant, and the requirements of the principles of
justice that require every accused person to be accorded a fair and just
trial, the Court decided to order provisional measures suo motu.

17. In the opinion of the Court, there exists a situation of extreme gravity
and urgency, as well as a risk of irreparable harm to the Detainee.

18.In the light of the foregoing, the Court concludes that, pending its
ruling on the main Application before it, the circumstances require it to
order, as a matter of urgency, provisional measures, suo motu, in
accordance with Article 27(2) of the Protocol and Rule 51 of its Rules
to preserve the integrity of the person of the Detainee and protect his
right to access legal representation and family.

19. The Court notes that the measures it will order will necessarily be
provisional in nature and would not in any way prejudge the findings the
Court might make on its jurisdiction, the admissibility of the Application
and the merits of the case.

For these reasons,
THE COURT, unanimously, orders the Respondent:

1. to refrain from all judicial proceedings, investigations or detention,
that could cause irreparable damage to the Detainee, in violation of the
Charter or any other international instruments to which Libya is a party;

2. to allow the Detainee access to a lawyer of his own choosing;
3. to allow the detainee visits by family members;

4. to refrain from taking any action that may affect the Detainee’s
physical and mental integrity as well as his health;

5. to report to the Court within fifteen (15) days from the date of receipt
of this Order, on the measures taken to implement this Order.
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*k*

Separate opinion: OUGUERGOUZ

1. Although | voted in favour of the provisional measures ordered by the
Court in the operative part of its Order, | would like to make my position
known with regard to an important aspect of the procedure followed in
dealing with the Application brought by the African Commission against
the Republic of Libya as well as to some of the reasons for the Order.

2. First of all, on procedure, | would like to point out that the Application
by the Commission should as a matter of fact be considered as a
request for provisional measures. It is indeed entitled “Application filed
before the African Court on Human and Peoples’ Rights on grounds of
failure to comply with a request for provisional measures”. It can be
summarised as a request made to the Court to issue two provisional
measures whose content is mentioned in paragraph 4 of the Order. In
its Application, the Commission contends that the facts it alluded to
“amount to a violation of the rights of the victim enshrined in Articles 6
and 7 of the African Charter on Human and Peoples’ Rights”; in its
submission it simply however, “prays the Court to issue an Order calling
on the Respondent State to take the following measures (...)". It is
clearly therefore a request for provisional measures which the Court
should have communicated to the Respondent State immediately after
receiving it; in principle, it should equally have invited the latter to
communicate any observations it may eventually have on that request,
setting a short deadline for that purpose.

3. The Application by the Commission is dated 8 January 2013 and was
received at the Registry of the Court on 31 January 2013. It was only
on 12 March 2013 that the Registry forwarded a copy of the Application
to the Respondent State requesting it inter alia to respond within sixty
(60) days, pursuant to Rule 37 of the Rules of Court (paragraph 5 of the
Order (that same day, the Registry also informed the Parties that “as a
result of the extreme gravity and urgency of the situation, the Court was
considering issuing provisional measures in the matter” (paragraph 7).

4. Compliance with the adversarial principle (Audiatur et altera pars) as
well as the urgency which is inherent to the issuing of provisional
measures however required that the Application be served on the
Respondent State as quickly as possible and the latter be invited, also
expeditiously, to submit the observations it might have on the request
for provisional measures. In the case of the African Commission on
Human and Peoples Rights v Kenya (Application No 006/2012), the
African Commission had filed a request for provisional measures,
received at the Registry of the Court on 31 December 2012 and copied
by the latter to the Respondent State on 7 January 2013, inviting it to
submit the observations it might have in that regard within a period of
thirty (30) days; in this matter, the Court issued its Order for provisional
measures on the same day as the present Order.

5. In the present case, the Republic of Libya was not placed in a
position to respond to the allegations made in the Application of the
African Commission. This could have been justified by the extreme
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urgency of the matter if the Court had ruled on it in a relatively brief
period after the filing of the Commission’s request for provisional
measures. However, more than two (2) months elapsed between the
date of the Application (8 January 2013) and the date of the Court’s
Order for provisional measures (15 March 2013). Nothing in the case
file can ascertain that, during such a relatively lengthy period, the
Respondent State has not yet adopted part or all of the measures
sought by the Commission in the present Application to the Court and
in the request for provisional measures dated 18 April 2012 sent by the
Chairperson of the Commission to the Republic of Libya; the risk is
therefore that part or all of the measures ordered by the Court be
purposeless. As the Court did with regard to Application No. 006/2012
mentioned above, the Court should have therefore requested the
Republic of Libya to submit the observations it may have in order for the
Court to ascertain that all or part of the measures to be ordered to the
latter have not yet been implemented by the Respondent State; the
Court would therefore have been able to decide on the basis of the
most recent information possible on the situation for which provisional
measures are sought.

6. Now, on the reasons for the Order, the Court dealt with the issue of
its prima facie jurisdiction at the personal level (ratione personae) only
(paragraphs 12 to 14) but did not ensure that it also had prima facie
jurisdiction at the material level (ratione materiae), that is, that the rights
to which it is necessary to avoid irreparable harm are prima facie
guaranteed by the legal instruments to which the Respondent State is
a party to. It only sufficed for the Court to state that, in the present case,
the rights in question are actually guaranteed under Articles 6 and 7 of
the African Charter of which the Republic of Libya is party and the
violation of which is alleged by the African Commission and thereby
conclude that the Court’s material jurisdiction is also established prima
facie.

7. Finally, in paragraph 17 of the Order, the Court is of the opinion that
“there exists a situation of extreme gravity and urgency, as well as arisk
of irreparable harm to the Detainee”, without really demonstrating it.
Whereas these are important cumulative conditions as provided for in
Article 27(2) of the Protocol and to which more elaborate developments
should have been devoted beyond what is stated in paragraph 16
alone.

8. Notwithstanding all the above observations, | fully subscribe to the
measures ordered by the Court in favour of Mr Saif Al-Islam Gaddafi.
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African Commission on Human and Peoples’ Rights v Libya
(provisional measures 2) (2015) 1 AfCLR 150

African Commission on Human and Peoples’ Rights v Libya

Order for provisional measures, No 2, 10 August 2015. Done in Arabic,
English and French, the English text being authoritative.

Judges: RAMADHANI, THOMPSON, NIYUNGEKO, OUGUERGOUZ,
TAMBALA, ORE, GUISSE, KIOKO, BEN ACHOUR, BOSSA and
MATUSSE

Provisional measures issued by the Court in case brought on behalf of
Saif Al-Islam Kadhafi, the son of the former Libyan leader, who was
detained by a non-governmental group in Libya.

Provisional measures (binding nature, 10)

1. On 15 March 2013, the Court issued an Order of Provisional
Measures in the matter of African Commission on Human and Peoples’
Rights v Libya - Application 002/2013 - in which it ordered Libya to:

i. Refrain from all judicial proceedings, investigations or detentions that
could cause irreparable damage to the Detainee, in violation of the
Charter or any other international instrument to which Libya is a party;

i. Allow the Detainee access to a lawyer of his own choosing;

iii. Allow the Detainee visits by family members;

iv. Refrain from taking any action that may affect the Detainee’s physical
and mental integrity as well as his health; and

v. Report to the Court within fifteen (15) days from the date of receipt of
this Order on the measures taken to implement this Order. (See order
attached).

2. The Libyan Government was notified of the Order, through its
Embassy in Addis Ababa, Ethiopia, by letter dated 26 March 2013.

3. In accordance with Rule 51(3), a copy of the Order was transmitted
to the Executive Council and the Assembly of the African Union,
through the Chairperson of the African Union Commission, by letter
dated 18 March 2013.

4. Libya was supposed to file its response no later than 10 April 2013.

5. After the 15 days had elapsed and upon Libya not informing the
Court of the measures it had taken to implement the Order, the Court,
on its own motion, decided, on 12 April 2013, to extend by another
fourteen (14) days the deadline required for Libya to respond to the
Order. The said letter of reminder was served on Libya through its
Embassies in Addis Ababa, Ethiopia and Dar es Salaam, Tanzania, on
22 April, 2013 and 16 April, 2013, respectively. After this reminder,
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Libya was supposed to file her response no later than 30 April 2013, but
Libya, once again, failed to respond.

6. Rule 51(4) of the Rules of Court provides that “In the Annual Report
submitted to the Assembly pursuant to Article 31 of the Protocol, the
Court shall disclose the interim measures it ordered during the period
under review. In the event of non-compliance with these measures by
the State concerned, the Court shall make all such recommendations
as it deems appropriate”.

7. Following Libya’s failure to comply with the Court Order, and in
conformity with Rule 51(4) of its Rules, the Court decided to bring the
matter to the attention of the Assembly, through the Executive Council.
To this end, the Court reported Libya’s non-compliance with its Order
to the 24th (January, 2014), 25th (June, 2014), 26th (January, 2015)
and 27th (June 2015) Ordinary Sessions of the Executive Council. In its
decisions, the Executive Council urged Libya to cooperate with the
Court and comply with the Court’s Order.

8. To date, the Libyan Government has still not complied with the Order
of the Court, nor has it informed the Court of the measures it has taken
or could take to comply with the said Order.

9. The Court is now concerned about recent reports that, on 28 July
2015, the Assize Court of Tripoli, Libya tried Mr Saif Islam Gaddafi in
absentia and sentenced him to death, in spite the Order of the Court.
The United Nations Support Mission in Libya (UNSMIL) said the verdict
was a “cause of strong concern as the trial did not meet international
standards of fair trial in a number of ways”. Several international
organisations, including the International Bar Association (IBA), Human
Rights Watch, Amnesty International and the International Federation
for Human Rights (FIDH) also made fierce criticisms about the trial.

10. Given that an Order of Provisional Measures issued by the Court is
binding like any judgment of the Court, the Court notes that an
execution of the death sentence by the Libyan government would
constitute a violation of its international obligations under the Charter,
the Protocol and other human rights instruments that it has duly ratified.

11. The Court reiterates the terms of its Order of 15 March 2013 and
recalls Decisions Nos. EX.CL/Dec.806(XXIV), EX.CL/Dec.842(XXV),
EX.CL/Dec.865 (XXVI) and EX.CL/Dec.888(XXVIl) of the Executive
Council, which urges Libya to comply with the Order of provisional
measures issued on 15 March 2015.

In the light of the foregoing,
The Court, unanimously,

i. Orders Libya to take all necessary measures to preserve the life of Mr
Saif Gaddafi and refrain from taking any action that may cause him
irreparable harm and jeopardize the case before the Court

ii. Orders Libya to ensure that the accused has a fair trial in accordance
with internationally recognized standards of fair trial, such as the
independence of the judiciary, impartiality of the procedure, as well as
the possibility for Counsel for the Accused, his family and witnesses,
where necessary, to participate in the trial;
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iii. Orders Libya to take urgent steps to arrest and prosecute those
illegally holding Mr Saif Gaddafi; and

iv. Orders Libya to report to the Court within 15 days from the date of
receipt of this Order, on the measures it has taken to implement the
Order.
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African Commission on Human and Peoples’ Rights v Libya
(merits) (2016) 1 AfCLR 153

African Commission on Human and Peoples’ Rights v The Republic of
Libya

Judgment, 3 June 2016. Done in English, French and Arabic, the French
text being authoritative.

Judges: RAMADHANI, THOMPSON, NIYUNGEKO, OUGUERGOUZ,
TAMBALA, ORE, GUISSE, KIOKO, BEN ACHOUR, BOSSA and
MATUSSE

The case was brought by the African Commission on behalf of Saif Al-
Islam Kadhafi who was detained by a ‘revolutionary brigade’ in Libya. The
Application alleged violation of articles 6 and 7 of the Charter in relation to
the detention and ftrial of Mr Kadhafi. The Application also alleged a
violation of his rights by reason of Libya’s failure to comply with the Order
for provisional measures. The Court held that Libya had violated articles 6
and 7 of the African Charter and ordered the termination of the criminal
procedure against Mr Kadhafi.

Provisional measures (non-compliance, 18)
Judgment in default (40-42)
State responsibility (liability of non-state actor, 49)

Admissibility (exhaustion of local remedies, exception to the
requirement, 69, 70)

Personal liberty and security (incommunicado detention, 84)
Fair trial (extra-ordinary court, 90, 91; legal counsel, 93-96)
Separate opinion: OUGUERGOUZ

Judgment in default (submissions must be well founded in fact and law,
6, 16, 17, 27; duty of Court when one party is absent, 18, 20, 26, 28)

l. The Parties

1. The Applicant is the African Commission on Human and Peoples’
Rights (hereinafter referred to as the “Commission” or “the Applicant”).
The Applicant seized the Court following a communication filed before
it on behalf of Saif Al Islam Kadhafi, a citizen of Libya, detained in a
secret location.

2. The Respondent is the State of Libya which ratified the African
Charter on Human and Peoples’ Rights (hereinafter referred to as “the



154 AFRICAN COURT LAW REPORT VOLUME 1 (2006-2016)

Charter”) on 19 July 1986, and the Protocol to the African Charter on
Human and Peoples’ Rights on the Establishment of an African Court
on Human and Peoples’ Rights (hereinafter referred to as “the
Protocol”) on 19 November 2003; and acceded to the International
Covenant on Civil and Political Rights (hereinafter referred to as
“ICCPR”) on 15 May 1970.

Il Subject of the Application

3. The Court was seized of this matter through an Application dated
28 February 2013, brought by the Applicant, pursuant to Rule 34 of the
Rules of Court (hereinafter referred to as “the Rules”).

4. The Application was filed following a Communication submitted on
2 April 2012 before the African Commission on Human and Peoples’
Rights by Ms Mishana Hosseinioun on behalf of Mr Saif Al-Islam
Kadhafl (hereinafter referred to as “the Detainee”), alleging violation of
the rights of the latter by Libya (hereinafter referred to as the
“Respondent”), which rights are guaranteed by Articles 6 and 7 of the
Charter.

5. Following that Communication, the Applicant submitted an
Application to the Court dated 8 January 2013, (received at the Court’s
Registry on 31 January 2013 and registered as No. 002/2013), seeking
provisional measures. The Application is grounded on Article 5(1) of the
Protocol, Rule 29(3) of the Rules of Court (hereinafter referred to as
“the Rules”) and Rule 3 of the Rules of Procedure of the African
Commission on Human and Peoples’ Rights.

6. Subsequently, the Court was seized of other Applications, namely:

i.  An Application dated 28 February 2014, received at the Registry on
3 March 2014, bringing to the Court’s attention Libya’s failure to
enforce the Order for Provisional Measures issued by the Commission
on 15 March 2013;

ii. An Application referred to as “the motion to institute proceedings”
bearing the same date and received at the Registry on 3 March 2014,
in which the Applicant “prays the Court to rule that the Respondent
State violated Articles 6 and 7 of the Charter”;

iii. Lastly, an Application dated 15 March 2015, received at the Registry
on 28 May 2015, submitted pursuant to Rule 55 of the Rules praying
the Court to “deliver a judgment in default”.

A. Facts of the Matter

7. According to the aforementioned Communication, on 19 November
2011, the National Transitional Council which was then recognised as
the Government of Libya, arrested the Detainee and kept him in
isolation without access to his family, friends or any lawyer. The
Detainee who was not charged with any offence and, worse still, was
not brought before any court, is reportedly being kept in a secret
location. It alleges that “the victim’s life is in danger and his physical
integrity and health exposed to the risk of irreparable harm”.

8.In the circumstances, on 18 April 2012, as requested by the author of
the Communication, the Court i