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Preface to the Third Edition
___________

The prefaces to the first and second editions (on the following pages) set forth my goals,
organization, and the scope of this book. In this third edition, I have added new discussions of
accord and satisfaction and arbitration and have supplemented the material on, among other things,
duty to disclose, fault in contract law, liquidated damages, restitution, and unconscionability. I
have also added cases to the footnotes throughout the book that have arisen since the publication of
the second edition. These cases illustrate how the core concepts and principles of contract law
discussed in the text remain crucial today. As with the second edition, I have tried to catch typos
and have clarified some obtuse language to make this third edition as clear as possible.

Many thanks to my research assistants Phil Mercadante, Michael Milazzo, Damien Rose, and
Kirk Sigmon for their excellent contributions to this third edition.

Worth repeating is my confidence that you will enjoy your contracts course and, hopefully, this
book. (To determine whether I have just made an express warranty, please see Chapter 3, Part C of
this book.)

Robert A. Hillman
Ithaca, New York
August 2013
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Preface to the Second Edition
___________

My goals, organization, and the scope of this book remain the same as in the first edition. In
fact, lots of text remains intact. So carefully peruse the Preface to the first edition if you want to
know what this book is all about.

Why write a second edition, you probably are wondering, in light of the first paragraph above.
Well, for one thing, I have edited and revised several sections of the book, mainly to keep up with
how changes in technology have influenced contract law. For another, I have supplemented the
footnotes with recent cases, including quotations from the cases (as in the first edition). I added
cases, not so you will get bogged down reading the footnotes (there are still only a few textual
footnotes), but to help you capture how recent decisions treat the core concepts discussed in text
and to aid you in your research of recent contract law. Finally, I have caught the typos and cleaned
up some obtuse language (I hope) that students using the first edition have enjoyed telling me about.

Many thanks to Daniel Forester, Juan Soto, and Mireille Zuckerman for their excellent research
work on this second edition.

I am confident that you will enjoy your contracts course. Hopefully, you will enjoy this book.
Good luck!

Robert A. Hillman
Ithaca, New York
August 2009
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Preface to the First Edition
___________

I have written this book to help students understand and apply the greatest of law subjects,
namely contract law. But it is not a substitute for hard work. I strongly recommend that you read
and study the cases in your casebook, take feverish notes in class, and synthesize the material in
your own outline of the course. You should use this book to review concepts, to clarify issues that
give you trouble even after all your diligent work, and to help you understand how everything fits
together. The book should also prepare you well for contracts questions on the bar exam (so keep
it in good shape).

To get a feel for the nature and scope of this book, please take a look at Chapter 1, which is an
introduction. Here I simply want to list some of the book’s attributes that will facilitate your
understanding of contract law:

1.  I have tried to explain concepts clearly and concisely. The writing is informal, and I even
have attempted to be humorous at times (you, of course, will be the judge of whether I succeeded).

2.  The book contains numerous examples and illustrations of rules and principles. Often, I
have taken the liberty of assigning you a role in a problem, on the theory that you will be most
interested and attentive if you can envision having something at stake. (For example, Chapter 1
asks whether you have any legal rights to a 2001 Ferrari after you see an advertisement in the
newspaper listing the car for sale for $30,000 and you call the owner and say you want to buy the
car.)

3.  For ease of reading and understanding, the book omits annoying textual footnotes that often
confuse the reader or make issues more difficult and complex than necessary. Instead, the footnotes
cite cases, articles, and treatises, with most including short quotations to substantiate positions
taken in the text. But for a straightforward explanation of rules and principles, you don’t have to
look at the footnotes at all.

4.  The book contains lots of cross references in case you want to review concepts that are
building blocks for the current material you are reading.

X

5.  The book covers all of the major issues of contract law and discusses in text most of the
leading contracts cases that appear widely in the various contracts casebooks.

6.  The book covers timely issues such as amended Article 2 of the Uniform Commercial Code
and electronic contracting.

Many people helped me in this endeavor. Thanks to April Anderson, Phil Cummins, Imri
Eisner, Eric Franklin, Courtney Herz, Heather Hillman, Jessica Hillman, Emily Paavola, Brad
Wilson, and Nathaniel Yale for excellent research assistance, extensive work on the footnotes, and
editorial suggestions. Thanks also to Professor James Henderson for reading early chapters, and
Karen Wilson for her general assistance. As always, Betsy Hillman supplied encouragement and
support.

Enough Said. Hope you enjoy contract law and this book!



Robert A. Hillman
Ithaca, New York
January 15, 2004
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Chapter 1

INTRODUCTION
Congratulations! Because you are reading this book (or at least perusing it), you must be

interested in contract law. Most likely, you are a first-year law student studying the subject. I
extend my congratulations because your study of contract law is time well spent—contract law is
the most interesting legal field and, by far, the best law school subject. You don’t believe me?
Here’s what two law professors have to say about the issue:

For lots of reasons, contract law is by far the best law school subject to teach and to learn.
What other subject contains such a wealth of theory, doctrine, and substantive reasoning? What
other subject focuses so clearly on essential components of economic and other organization in
our society, namely private agreements and exchange transactions? What subject better
exemplifies the power of general theory, the functions and limits of the common law, the rise of
statutory law, the interaction of right and remedy, and the role of various legal actors in our
system (including transactors, lawyers in their various roles, judges, and lawmakers)?1

OK, if you looked at footnote 1, you know that I am one of the authors of this quotation. And the
quotation is pretty abstract. But I still think I can convince you that contract law is a great subject
and that you will enjoy learning it and even enjoy reading this book.

At its core, contract law answers two basic, but immensely interesting and important,
questions (see, I told you): What promises does society enforce, and why does it enforce them? By
enforcement, I mean that society will devote its resources to ensuring that a promisor performs or
pays damages to the promisee for failing to perform. (Throughout this book, the promisor is the
party who makes the promise at issue and the promisee is the party who receives the promise.) For
example, suppose you (the promisor) promise to give your piano to your neighbor, Alice (the
promisee). You will learn that if you break your promise before Alice reasonably has relied on the
promise, she has no legal recourse against you, although she legitimately may be very disappointed
in you. On the other hand, if you promise to give Alice the piano in

2

exchange for her promise to give you $400, both of your promises would be legally
enforceable even without any reliance on them. You could go to court and recover money damages
if you were ready to perform but Alice broke her promise to pay (and she could recover from you
if you broke your promise and Alice did not). Of course, the issue of promise enforcement does not
relate only to simple promises and exchanges for small amounts between neighbors. Contract law
also applies to mammoth deals between huge companies in the business world, and everything in
between. By studying contract law, you will learn how to determine what promises contract law
enforces, and understand why society enforces them.

Such questions are not insignificant. By enforcing people’s private promises and agreements,
contract law recognizes the power of parties to order their own affairs without the intrusion of the
government. Contract law allows you and Alice to create your own private law, every bit as legal
and significant as pronouncements of a legislature, such as traffic regulations and the determination



of criminal conduct. This recognition of “freedom of contract” constitutes one of the core
principles of our free-market economy and is a fundamental precept of our political philosophy.
Ironically, contract law marshals the resources of government to enforce contracts against contract
breakers in order to facilitate parties’ private lawmaking.

Moreover, contract law’s enforcement of private agreements, such as the exchange of the piano
for the $400, benefits both parties—you valued the $400 more than the piano and Alice valued the
piano more than $400. Otherwise, neither of you would have made the agreement. Because both of
you have improved your position, society benefits as well by getting the most out of its resources.
Of course, it is another story if you were aware that the piano was seriously defective and
therefore worthless and Alice was reasonably unaware of this. The study of contract law also
includes a consideration of the many factors that may lead to non-enforcement of defective private
exchanges.

A.    Scope of This Book
The scope of this book is easy to describe. The book covers the main topics of contract law

typically treated in a first-year course on the subject. A short synopsis of each chapter follows (at
the risk of raising more questions than can be answered at this point). By reading this short
summary, you will get a flavor for contract law’s

3

response to the questions of what promises society enforces and why it enforces them.
Chapter 2: Bargain Theory for Enforcing Promises and the Requirement of an

Agreement. This chapter first covers the principal ground for the enforcement of promises, known
as a “bargained-for exchange.” You will learn in detail about the difference between a bargained-
for exchange, such as an agreement for the exchange of your piano for $400, which is legally
enforceable, and a simple promise to make a gift of the piano, which is not enforceable (in the
absence of reasonable reliance on the promise). In a bargained-for exchange, a promise is said to
be “supported by consideration” because the promisor gets something in exchange for her promise.
You will also read about the reasons contract law settled on this distinction between enforceable
bargained-for exchanges and unenforceable gift promises.

Chapter 2 also covers the equally important concept of “agreement.” A party seeking the
enforcement of a bargained-for exchange must show that the parties actually reached an agreement
for the exchange. Suppose you casually mentioned to Alice that you were thinking of selling your
piano for $400 and, before you could utter another word, she announced that she accepted your
offer and would pick up the piano immediately (she’s very strong). Obviously, if you refused to
give up your piano and she sued you for breach of contract, you would hope to be able to defeat
her claim by insisting that you hadn’t offered to sell in the first place. Although this may be an easy
example, the law of agreement enforcement requires difficult line drawing as well. Consider
newspaper advertisements. When should contract law treat these as offers that, without more, the
reading public can accept to form enforceable agreements and when should contract law consider
advertisements as mere invitations to the public to negotiate further? (In other words, if you see an
advertisement for a 2009 Ferrari for $30,000, can you call the owner and accept, thereby forming
a legally enforceable agreement? Stay tuned.)

The popularity of electronic communication (you know, via computers), including contract-
making, creates new challenges for contract law. We’ll consider these in Chapter 2 also.



Chapter 3: Additional Theories for Enforcing Promises. Chapter 3 covers theories for
enforcing promises in addition to a bargained-for exchange. The chapter first takes up the doctrine
of promissory estoppel, which boils down to the legal enforcement of promises if the promisor
reasonably should understand that her

4

promise will induce the promisee to rely and the promisee does rely. For example, suppose
you promise to give Alice your piano as a gift with full knowledge that, induced by your promise,
she will forego an opportunity to purchase another piano for half its market value. In fact, Alice
does pass up that opportunity. If you fail to keep your promise you will be liable to Alice on the
basis of promissory estoppel.

Many analysts support promissory estoppel because of the perceived injustice of failing to
enforce promises that induce reasonable detrimental reliance (reliance that injures the promisee).
On the other hand, promissory estoppel was bound to be controversial because it expanded
promissory liability beyond the traditional theory of bargained-for exchange. Nevertheless,
promissory estoppel is now a well-established theory for enforcing promises. Moreover,
promissory estoppel no longer is restricted to gift-promise situations. Courts have applied it to
statements made during pre-contract negotiations (although this use of promissory estoppel is quite
controversial) and to agreements that are unenforceable because of some defense, such as a failure
to put the agreement in writing. (Some, but not all, agreements must be in writing to be enforceable
under what is called the “statute of frauds.” See Chapter 4.) Although the scope of application of
promissory estoppel is broad and some analysts predicted that it would “swallow up” the
bargained-for exchange theory, promissory estoppel has met with only limited success in the
courts.2

Chapter 3 also takes up the theory of unjust enrichment. This theory has lots of uses and names
in various contexts, but, in general, it applies when a party confers a benefit on another party and it
would be unjust for the recipient to retain the benefit without paying for it. Unjust enrichment law
imposes an obligation on the recipient to pay or return the benefit. Unjust enrichment issues arise
in promissory situations in at least three distinct ways. You are probably thinking “pianos” right
now, but put that aside and think of another deal between you and Alice: You and Alice agree to an
arrangement in which you will care for her lawn for monetary compensation, but you fail to specify
either orally or in writing how often you will work for her, the amount she will pay you, or the
duration of the arrangement. Contract law may decline to enforce such an agreement because it is
too uncertain—how would a court
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determine the appropriate measure of damages for a breach when the parties have not
specified the amount of compensation or duration? However, suppose you have already worked
for Alice for a total of three days. You have conferred a benefit on Alice that would be unjust for
her to keep without compensation. Courts allow you to recover the fair market value of your
services under the doctrine of unjust enrichment.

Unjust enrichment issues also arise after a breach of an enforceable contract. Contract law
generally allows an injured promisee to sue either for breach of contract or for unjust enrichment.
If you and Alice had agreed to the amount of compensation for, and the duration of, the yard work,
say $20 per hour for the total hours worked, and Alice wrongfully refused to pay for ten hours of



work, you could recover $200 for breach of contract. In the alternative, you could sue for unjust
enrichment based on the fair market value of the ten hours of work performed (which may be the
same amount as the contract price, $20 per hour, or, if one of you was a good bargainer, may be
larger or smaller than $20). Obviously, you would want to use the unjust enrichment theory when
the benefit you conferred was greater than $20 per hour.

A third use of unjust enrichment in the realm of promissory activity involves a party who
confers a benefit in a business setting, not intended as a gift, but the conferral is not pursuant to a
formal contract. Such a situation arises, for example, when someone, whom we’ll imaginatively
call X, helps arrange a lucrative business transaction for two other parties and then seeks a
“finder’s fee” for putting the parties together. If neither X nor the business parties had discussed
compensation for X, the question is whether the business parties are unjustly enriched by X’s
services. After all, the business context suggests that X was not donating his services. The term
“quasi contract” is especially relevant here, because, as the name suggests, the parties did not
enter an actual contract with X, but the relationship was “like” a contract.

Chapter 3 also covers warranties for the sale of goods. These warranties are found in the
Uniform Commercial Code, which has been adopted by the state legislatures as state law. (I
introduce the UCC in Part B of this chapter.) When you go to Wal–Mart and purchase an air
conditioner, your rights, should the air conditioner prove to be defective, depend in large part on
your sales contract and the warranty provisions of the UCC. So you’ll want to pay attention to this
part of Chapter 3.

6

Chapter 4: The Statute of Frauds. Certain agreements must be in writing to be enforceable
under what is called the “statute of frauds.” The idea is that the writing requirement deters people
from fraudulently asserting that the parties made an enforceable oral agreement. Chapter 4 takes up
the categories of agreements that must be in writing to be enforceable. The chapter also considers
what kind of writings satisfy the statute of frauds and exceptions to the writing requirement when
the statute of frauds would otherwise apply. Perhaps the most interesting question we consider is
whether the statute of frauds induces more fraud than it discourages because it sometimes enables a
promisor who has made an otherwise enforceable oral agreement to avoid her obligation.

Chapter 5: Remedies. Chapter 5 covers the remedies for breach of contract, promissory
estoppel, and unjust enrichment. Although these remedies sometimes overlap, they also can differ
significantly. The most important remedy for breach of contract is called “expectancy damages,”
designed to put the injured party in as good a position as if the contract had been performed.
Assume an enforceable contract, in which you have performed ten hours of yard work for Alice for
$20 per hour. You can recover $200 for breach of contract if Alice fails to pay you anything
because that would put you in the position you would have been in had Alice performed.
Imaginative readers might wonder whether you can recover damages for the delay in payment or
for other adverse consequences of Alice’s breach. (OK, maybe you are imaginative even if you
didn’t think of this. I don’t want us to start off on the wrong foot.) We will see that, with certain
limitations, courts do award such “consequential damages” because they are necessary to put you
in the same position as if Alice had performed.

In some cases, an injured party may be granted the remedy of “specific performance” instead
of expectancy damages. Specific performance is a court order requiring the breaching party to
perform the contract. If Alice has an enforceable contract to purchase your piano, for example,
specific performance would constitute a judicial decree ordering you to deliver the piano to her. If



you fail to obey the order, believe it or not, the court can fine you or throw you in jail. So give her
the damn piano.

Some contracts include a “liquidated” (also called an “agreed”) damages provision. Such a
provision spells out in the contract the amount of damages upon a breach. Agreed damages
provisions are not always enforceable, with enforcement generally depending on, at the time of
contracting, how accurately the provision approximates a promisee’s potential damages and how
difficult
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actual damages would be to measure. We will investigate the not-always clear application of
these principles as part of a broader discussion of the wisdom of enforcing or striking liquidated
damages clauses.

Chapter 5 also takes up the measure of damages in promissory estoppel cases. This topic is
controversial. Some analysts believe that damages should compensate the relying party only for the
detriment she suffers. After all, the crux of the theory is that a promise induced detrimental
reliance. For example, you promise to give Alice your piano (worth $500) as a gift, with full
knowledge that your promise will induce Alice to forego an opportunity to purchase an equivalent
piano (also worth $500) from a music store for $250. You should be liable to Alice for the
difference between the market value and purchase price of the other piano ($250) because that is
what she lost by relying on your promise. Another possible measure, one endorsed by other
analysts, is to compensate Alice for the full value of your promise. After all, you broke your
promise to give Alice your piano. The value of your promise to Alice, of course, is $500 because
that is the value of the piano you promised her.

I already have touched upon the remedial goal in unjust enrichment cases, mainly to give the
injured party the fair value of the benefit conferred. This is also challenging because courts must
decide precisely what constitutes a benefit and how to measure it. For example, a court could
measure the benefit based on its market value, its value to the party receiving it, or the cost of the
benefit to the party conferring it (or some variation of these). Chapter 5 considers these issues too.

Chapter 6: Policing Contracts. This chapter discusses various “policing” doctrines, which
are rules and principles that focus on the fairness of the contracting process and of the resulting
terms. Policing doctrines include duress, fraud, unconscionability, and more. The challenge for
courts applying these doctrines is to sort out fair bargaining from unfair overreaching and
reasonable terms from “unconscionable” ones. Put another way, courts engaged in policing
contracts must determine when “freedom of contract” ends and appropriate regulation of contracts
begins. Moreover, the problem extends over a wide range of transactions, from important business
deals that included lots of negotiation, to standard-form contracts between businesses and
consumers, to simple contracts between neighbors.

8

In fact, drawing the line between enforceable and unenforceable agreements constitutes a
daunting challenge for lawmakers and, therefore, an interesting subject matter for you. For
example, suppose you and Alice are negotiating the sale of your piano. Alice is a piano teacher
and you know that she needs your piano to give lessons and cannot get another piano in time. You
insist on a price of $600, even though the market value of the piano is only $200. Should contract
law enforce the $600 deal if Alice promises to pay $600? You will see that decisions on this and



similar issues are not always consistent. In fact, cases dealing with policing issues help illustrate
the reality that in hard cases the rules of contract law may not produce definitive results. Judges
must rely on the equities of the case and policy objectives in combination with contract principles
in order to reach a desirable result.

Chapter 7: The Parol Evidence Rule and Contract Interpretation. Please note the spelling
of “parol” in the parol evidence rule. You will score high marks with your professors and with
partners in law firms if you spell parol correctly (yes, there is no “e” at the end—when you write
“parole” you are talking about what an inmate in a correctional facility sometimes gets at the end
of a prison term). “Parol” means “expressed or evidenced by speech only; not expressed by
writing.”3 The parol evidence rule bars the admissibility of evidence of prior or contemporaneous
oral agreements or promises that vary or contradict a written term that the parties intended to be
complete with respect to that term. A simple example may clarify this mouthful. Suppose you and
Alice make a written contract for the sale of your piano and you include all of the pertinent terms,
including a price of $500. Alice refuses to pay any more than $300, and claims that, prior to
signing the written contract, you orally agreed to accept $300 for the piano. She explains that you
listed the purchase price as $500 only because you thought that your mother would be angry with
you for selling the piano for as little as $300. You go to trial and Alice seeks to introduce this
evidence. The traditional parol evidence rule bars the evidence because it contradicts the signed
writing. In this way, the rule is supposed to protect written contracts from untruthful attacks on
their veracity. People who sign written contracts intended as complete and comprehensive are
bound to the terms.

For now, only two additional caveats about the parol evidence rule. First, we will see that it is
full of exceptions. Courts created
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these exceptions in cases where they strongly suspected that the parties did agree to terms that
contradict a writing. For example, perhaps you really did tell Alice that you would accept $300
and you both forgot to change a previously typed $500 price term. Judges who believe this
understandably are reluctant to enforce the contract as written. Second, the parol evidence rule
usually applies to prior written drafts as well as oral agreements. So why call the rule the parol
(oral) evidence rule? Whatever the reason, the wisdom of treating prior written drafts the same
way as prior oral agreements makes sense if one believes that the parol evidence rule performs a
service by protecting the final written product.

Chapter 7 also treats the law of contract interpretation. Once we decide what evidence is
admissible (by applying the parol evidence rule), we next must apply rules to ascertain the
meaning of the language in the contract. This is the process of contract interpretation. For example,
we will see that contract law utilizes an “objective” approach to interpretation, meaning that the
law enforces a reasonable interpretation of language, not what one party may have subjectively
and secretly meant by the language. ($500 means just that, not $300.)

Chapter 7 also takes up how courts fill gaps in incomplete contracts. (But note that if a contract
leaves too many gaps, it will be unenforceable.) Contracts may be incomplete for many reasons.
The parties may not foresee an event that affects performance. Alternatively, the parties may
choose not to deal with a particularly thorny issue or with a problem that is unlikely to occur. We
will discuss the various sources of rules to fill gaps that arise in these and other ways. For
example, one judicial strategy is to fill gaps with the term the parties would have wanted had they
contracted concerning the issue. Champions of freedom of contract approve of this approach



because it is consistent with the idea that parties, and not courts, should be the principal drafters of
contracts. Further, lawyer-economists see this strategy of gap filling as the best way to reduce the
costs of bargaining over terms. Parties can omit terms if drafting them is too costly (for example, in
time and lawyers’ fees) because courts will fill gaps with the terms they would have wanted
anyway. Obviously, the wisdom of this judicial gap-filling strategy depends on the reliability of the
judicial process of determining what the parties would have wanted. We will see that courts also
resort to other gap-filling strategies, sometimes because they cannot confidently predict what the
parties would have wanted.
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Chapter 8: Conditions and Breach. After parties make an agreement, usually everything goes
smoothly. You promise to mow Alice’s lawn on Saturday and Alice promises to pay you $40 on
condition that you do the job. You mow, she pays. Unfortunately, sometimes things don’t go so
well. You fail to mow, or complete only part of the job. She refuses to pay all or some of the $40.
You dispute whether you are supposed to mow first, or she is supposed to pay before you mow, or
if you have a duty to mow even if it is raining.

Chapter 8 discusses how courts resolve these issues using the rules of conditions and breach.
The chapter also shows how good drafters can avoid disputes and litigation. For example, suppose
you and Alice did a fine job drafting a term with respect to the order of performance. You
promised to mow and Alice promised to pay you $40 on condition that you mow. You have
expressly set the order of performance in the contract. We will see that contract law calls your
promise to mow an “express promissory condition precedent” to Alice’s duty to pay. The order of
performance is so clear that a reasonable person would not go to court to dispute the issue.

But now let’s suppose you and Alice simply agreed that you would mow and she would pay
and your contract omits any express conditions. Things are not so clear-cut if you dispute who must
perform first. Further, if you cannot resolve the dispute amicably, a court cannot simply enforce the
contract as written. Courts must use the tools of interpretation and gap filling presented in Chapter
7 to determine the “implied” or “constructive” conditions in your contract. Do the circumstances
show that you agreed to mow on condition that Alice pays you first, or is it the other way around?
If the circumstances shed little light on the issue, what gap filler with respect to the order of
performance does contract law supply? Chapter 8 discusses how courts resolve such issues.

Chapter 8 does not deal only with order-of-performance problems. Another frequent dispute
involves the quality of performance. Suppose Alice promises to pay you for mowing on condition
that she is satisfied with the quality of your performance. Unfortunately, your mower drips gasoline
on several areas of Alice’s lawn, which kills the grass in those areas. You may have little to
quarrel about if Alice doesn’t pay you because of the express satisfaction clause in your contract.
Suppose, however, that your contract omits any express reference to the quality of performance,
but she still refuses to pay you. A court resolving this dispute must determine the content of any
implied conditions precedent to Alice’s duty to pay you. We will see that contract law’s usual
answer is that
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Alice must pay you if you have “substantially performed” (or if you have not “materially
breached,” which means the same thing). The challenge, of course, is determining just what
constitutes substantial performance in a particular situation.



Chapter 9: Grounds for Excusing Performance. Chapter 9 covers various grounds for
excusing performance of a contract because the circumstances turn out to be very different from
what both parties supposed at the time of contracting (called the mistake doctrine) or because the
circumstances materially change after contracting (impossibility, impracticability, and frustration
of purpose). These doctrines are controversial because they excuse parties from otherwise
enforceable contracts. Obviously, if too generous, the excuse doctrines threaten the institution of
contracting. Will you want to make contracts if contract law excuses the other party simply because
the circumstances change? So, Alice cannot assert a defense to the piano contract based on a
simple change of mind for the very reason that contracts would not be worth the paper they are
written on if she could. Instead, contract law assumes that once Alice promises to take and pay for
the piano, she must perform the contract.

On the other hand, if parties reasonably did not contemplate certain important facts or did not
foresee a change of circumstances that dramatically increases the cost of performance, one can
argue that they did not allocate the risk of the new circumstances. Suppose an energy supplier
promises to deliver oil to an electric utility under a long-term supply contract for $15 per barrel.
Prices then skyrocket to ten times that amount because of an unforeseeable world crisis. The
energy supplier will soon go bankrupt if forced to honor the contract. Contract law must consider
whether the energy supplier is entitled to relief under the impracticability doctrine because
performance is so different from what the parties contemplated.

Consider another example involving the mistake doctrine. Suppose both parties to a sale of
jewelry reasonably thought the seller was selling a worthless stone for $1, but the “stone” turns out
to be a diamond worth $50,000. Clearly, the parties did not contract for the sale of a diamond and
the buyer will receive what is arguably a windfall if the court enforces the sale. The challenge, of
course, is to draw the difficult line between enforcing contracts freely made and overturning
contracts that create what is called a forfeiture for one party and a windfall for the other. No
challenge is too great for us and we’ll take up all of this in Chapter 9.
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Chapter 10: Third Parties. Up to this point in this introductory chapter, virtually all of the
discussion of the legal rights of parties involves just two parties, namely the contracting parties
themselves. But contracts can affect third parties in many ways. A contract between a city and a
manufacturer can regulate the amount of pollution raining (literally) down on the citizenry. A
husband and wife can contract for the inclusion of terms in the husband’s will that will benefit a
family member. A small local hardware store can sell to a national chain, such as True–Value, the
hardware store’s contract right to the delivery of inventory from a wholesaler. Chapter 10
investigates the rights of these and other third parties. For example, can the citizens group sue the
manufacturer directly if it is exceeding the pollution limits set in the contract or must the group
wait until the city itself sues? In the second example, what are the rights of the family member if
the husband breaks the contract and does not include the family member in his will? In these first
two examples, the citizens group and the family member are called third-party beneficiaries of the
contract and the issue is whether they should have the right to sue directly. We will see that the
answer depends in large part on whether the contracting parties intended to confer on these third
parties the right to sue in case of a breach of contract. Without such intent, contract law bars third
parties from suing and therefore avoids the flood of litigation that would result from another
approach. Imagine, for example, if contract law allowed you to sue a television network for
cancelling your favorite show, “Homeland,” in violation, you thought, of the network’s contract



with the show’s producer.
The third example is different because True–Value actually purchased the local hardware

store’s contract right to the delivery of hardware by the wholesaler. The sale of the contract right
by the hardware store is called an “assignment of rights,” and issues arise, among other things,
over whether the wholesaler must sell to True–Value instead of the hardware store. You may think
that the wholesaler should not care who it sells to and who pays it. But suppose the wholesaler had
promised the local hardware store to supply all of its needs for one year and the hardware store
assigned this right to True–Value. Does the wholesaler have to honor this obligation by delivering
to True–Value all of its needs? After all, the needs of the local hardware store may be very
different from the needs of True–Value.

We will see in Chapter 10 how contract law sorts out the various rights of all of these third
parties.
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B.    Sources of Contract Law
The contract law you will study in this book comes from the common law and statutory law.

Restatements, treatises, and law review articles play a role too. Common law is judge-made law
arising from judicial opinions that resolve disputes. Suppose Alice brings an action against you to
get her money back because she has decided that your piano is too large for her living room. A
judge deciding this case might look at previous opinions dealing with the issue of a party’s change
of mind and write an opinion stating that this is not an adequate reason for refusing to perform an
otherwise enforceable contract. Lawyers and judges in subsequent cases could look to this new
“precedent” too in deciding that similar changes of mind do not constitute sufficient reasons for
failing to perform enforceable agreements.

Although contract law is predominantly judge-made, statutory law (law enacted by
legislatures) also plays a role. For example, Article 2 of the Uniform Commercial Code (“UCC”
throughout this book) governs “transactions in goods.”4 Goods are “all things * * * which are
movable at the time of identification to the contract for sale * * *.”5 Because this definition of
goods and many other sections of Article 2 refer specifically to sales of goods, the scope of
Article 2 is mainly sales of goods, such as the sale of your piano to Alice.

The UCC was a joint project of the American Law Institute and the National Conference of
Commissioners on Uniform State Laws (at the risk of anesthetizing you with too many acronyms,
ALI and NCCUSL, respectively). These bodies sought to unify and improve commercial law in all
of the states by drafting the UCC and by urging each state to enact it. They were highly successful
and now all fifty states’ legislatures have enacted at least portions of the UCC (with only some
non-uniform amendments). ALI and NCCUSL promulgated amendments to Article 2, but they were
not adopted (for various reasons not worth mentioning here). Nonetheless, I will discuss them
occasionally on the theory that some of their good ideas may ultimately see the light of day.

One further caveat about Article 2. As mentioned, Article 2 governs the sale of goods and we
will be referring to it throughout this book. However, the book does not cover Article 2
exhaustively because many of its provisions are treated in upper-class commercial law courses.
For now, understand that when an issue
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arises with respect to a contract for the sale of goods, Article 2 applies. However, if the
specific rules of Article 2 fail to govern an issue, common law contract law principles still apply.6
For example, a judge would refer to the common law to decide the validity of the defense to a
claim of breach of contract that a seller or buyer has changed his mind because Article 2 does not
address the point. In addition, judges interpret the express rules of Article 2, which may be vague
or ambiguous as applied in a particular context. These judicial decisions that interpret the
provisions of Article 2 help us to understand its meaning.

As I mentioned, Restatements, treatises, and law review articles also influence contract law.
ALI published the Restatement of Contracts in 1932 and followed this up with the Restatement
(Second) of Contracts in 1981. In 2010, ALI published Principles of the Law of Software
Contracts. Each of the Restatements and Principles sets forth a series of rules and comments that
synthesize the learning of existing case law and, to some extent, present the drafters’ views of what
the law should be. These ALI promulgations are not state law in that they have not been enacted by
any state legislature. However, if a court pronounces that it is following a particular ALI rule it
becomes part of the common law of that state.

Lawyers sometimes rely on and cite treatises and law review articles as persuasive authority
for points they wish to make in litigation. We will cite and discuss material from these sources too.

C.    Contract Lawyers’ Various Roles
You will learn lots of rules and principles of contract law in this book and in your contracts

course. You will also learn the reasons behind these rules and you will be asked to evaluate these
reasons. Equally important, you should begin to form a sense of how lawyers actually use the rules
and principles you encounter. For example, lawyers do more than go to court and try to recover
money for an injured client, although this is an important role. Lawyers also apply contract law
when they advise clients about the wisdom of entering a contract and about appropriate terms.
Further, lawyers draft contracts after taking into account the goals and circumstances of their
clients. Lawyers also negotiate with the other side about appropriate terms and about rights and
obligations when something goes wrong, or circumstances change, or a dispute arises. Because the
rules and principles of contract law guide the lawyer in all of these roles, it is helpful to ask
yourself how you would use a
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particular rule to plan, draft, or negotiate a contract, as well how you would use the rule in a
lawsuit.

D.    Conclusion
Now that you have had a taste of what follows, it is time to dig in and learn the details of the

best law school subject. One last thought before you proceed: This book is entitled “Principles of
Contract Law,” and its goal is to help you learn the subject. Based on the philosophy that learning
should be fun and interesting, indeed with the view that learning is enhanced by these attributes, I
will make every effort to explain the principles clearly and succinctly, to offer many clarifying
illustrations, and even to make you laugh once in a while.

______________________
1 Robert A. Hillman and Robert S. Summers, The Best Law School Subject, 21 Seattle U. L. Rev. 735, 735

(1998).



2 Grant Gilmore predicted that promissory estoppel would “swallow up” the bargain theory in his great book,
The Death of Contract (Ronald K. L. Collins ed., 2d ed. 1995). For a recent work (not quite as great) questioning
Gilmore’s thesis, see Robert A. Hillman, Questioning the “New Consensus” on Promissory Estoppel: An
Empirical and Theoretical Study, 98 Colum. L. Rev. 580 (1998).

3 Blacks Law Dictionary 1273 (rev. 4th ed. 1968). Of course, there are more recent legal dictionaries, but,
for sentimental reasons, I wanted to cite the dictionary I used in law school (just this once).

4 UCC § 2–102.
5 UCC § 2–105(1).
6 UCC § 1–103(b).
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Chapter 2

BARGAIN THEORY FOR ENFORCING PROMISES
AND THE REQUIREMENT OF AN AGREEMENT

The principal ground for the enforcement of promises is called a “bargained-for exchange.” A
bargained-for exchange, such as an agreement for the exchange of a piano for $400, is legally
enforceable, whereas a simple promise to make a gift of the piano is not enforceable. In a
bargained-for exchange, a promise is said to be “supported by consideration” because the
promisor gets something in exchange for (or as the price of) his or her promise. Part A of this
chapter covers the bargained-for-exchange theory for enforcing promises (also called “the bargain
theory of consideration”).

A party seeking the enforcement of a bargained-for exchange must also show that the parties
actually agreed to the exchange. Chapter 1 presents the example in which you casually mention to
your neighbor, Alice, that you are thinking of selling your piano for $400 and Alice instantly
announces that she accepts your offer and insists that you have a contract. It does not take much
knowledge of contract law to believe that Alice is not entitled to the piano because you did not
reach an agreement. But suppose you used language that Alice reasonably believed demonstrated
your intent to contract, such as “I would like to sell,” even though you were still not sure that you
actually wanted to sell. Does Alice’s acceptance of your “offer” form an enforceable agreement?
Part B of this chapter illustrates how contract law sorts out mere talk and negotiations from the
formation of enforceable agreements.

A.    The Bargain Theory of Consideration

1.    Bargained-for Exchange versus Gift Promise
As already mentioned, a bargained-for exchange is legally enforceable, whereas a simple gift

promise is not enforceable.1 In a
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bargained-for exchange, the promisor requires something from the promisee in return for the
promise. We can think of what the promisor gets in return as the price of the promise. The price of
the promise is called “consideration.” You promise to sell the piano to Alice, but only in exchange
for Alice’s promise of $400. Contract law says your promise is “supported by consideration,”
namely the promise of $400, and is therefore enforceable.2 A simple gift promise of the piano is
not supported by consideration and therefore unenforceable. If the donor of the gift actually
delivered the gift, however, the donor cannot get it back.3

To make a promise enforceable, the promisor must “bargain for” or request the consideration
supplied by the promisee in exchange for the promise.4 Suppose a “benevolent” person, Ron D.
Jockefeller, promises to buy clothes for a homeless person if the homeless person walks to a
clothing store a few blocks away. If the homeless person walks to the store, is Jockefeller’s
promise of the clothes enforceable?5 Only if Jockefeller bargained for the homeless person to walk
to the store, which in turn depends on whether Jockefeller’s motive was to extract the walk as the
price of the promise of clothes. But in order to understand Jockefeller’s motive, we need more



facts. Suppose Jockefeller owned a restaurant and the homeless person had camped out in front of
the restaurant. These facts support a finding that Jockefeller’s motive for his promise was to
remove the homeless person from the vicinity of the restaurant and we can therefore say that
Jockefeller bargained for the homeless person’s walk to the clothing store. But if Jockefeller did
not own a restaurant and made the promise, not because he would get something in return, but
simply because he is a wonderful person, the promise would constitute a gift promise and would
be unenforceable. The homeless person still must walk to the store to pick up the gift. But those in
the know say that the trip to
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the store is a condition necessary to pick up a gift, not consideration to support Jockefeller’s
promise.6

Of course, determining whether something is a condition necessary to receive a gift or
consideration to support a promise is often no easy task. Consider Judge Benjamin Cardozo’s
famous opinion in Allegheny College v. National Chautauqua County Bank of Jamestown.7 In a
writing, Mary Yates Johnston promised Allegheny College $5000. The writing stated that the
money “shall be known as the Mary Yates Johnston memorial fund.”8 Johnston contributed $1000
of the gift, with the rest to be paid after her death, but then she repudiated the promise. After
Johnston’s death, the college sued her estate to enforce her promise. Judge Cardozo held that when
the college accepted the $1000 it assumed the duty “to perpetuate the name of the founder of the
memorial” and that was “sufficient in itself to give validity to the subscription within the rules that
define consideration for a promise of that order.”9 An alternative interpretation strongly urged by
the dissent was that “[t]he sum offered was termed a ‘gift’ by [Johnston]. Consequently, I can see
no reason why we should strain ourselves to make it, not a gift, but a trade.”10 The correct
interpretation of Johnston’s language naming the fund after her depends on Johnston’s motive—was
she extracting a promise to use her name as the price of her promise of the money, or did she want
to make a gift, with the hope or suggestion that the college would use her name. Obviously,
reasonable minds can (and did) differ on this factual question.

A promisor’s gratitude for the promisee’s past good conduct or services does not constitute
consideration because the promisor is not extracting and the promisee is not supplying anything as
the price of the promisor’s promise. In the well-known case of Dougherty v. Salt,11 for example,
the promisor, Helena Dougherty, gave her eight-year-old nephew, Charley, a $3000 promissory
note (a written promise to pay the money). This came about after Helena remarked to Charley’s
guardian that she wanted to “take care” of Charley, and the guardian told Helena not to “take it out
in talk.” Helena then gave Charley the note, which included the notation for “value received.” As
she handed her nephew the note, Helena added: “[y]ou
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have always done for me, and I have signed this note for you. Now, do not lose it. Some day it
will be valuable.”12

Of course, it is difficult to see what an eight-year-old could have “done” for his aunt, but even
if he had performed services for her or otherwise benefitted her, Helena’s subsequent promise
would not have been enforceable. Helena did not make her promise with the motive of extracting
something from her nephew in return, and therefore the court held that her promise was an
unenforceable gift promise.



2.    The Promisor’s Motive
You can see that a lot turns on the promisor’s motive for making the promise. For your promise

of a piano to be enforceable, your motive must be to obtain Alice’s promise of $400. For the
promise of new clothes to be enforceable, the promisor’s motive must be to remove the homeless
person from the premises. The focus on motive, however, is misleading without considering two
caveats. First, although few courts address the issue clearly, contract law measures the promisor’s
motive objectively, meaning that a reasonable person must believe that your motive for making the
promise of the piano was to obtain a return promise of $400.13 A promisor’s actual motive is
irrelevant. We will see in Part B of this chapter that this focus on apparent rather than actual
motive is consistent with contract law’s focus on apparent rather than subjective meaning of the
language of negotiation. (So when you ask for $400 for your piano, you cannot enforce your secret,
inner intention to sell for $500.) But much more on this in Part B.

The second caveat on the issue of motive is that a promisor’s motive of obtaining something in
return for the promise (as determined objectively) does not have to be the primary or even a
substantial reason for making the promise, it simply has to be one of the reasons.14 This insight
will help you understand this challenging bit of Restatement (Second) of Contracts jargon in
Section 81: “The fact that what is bargained for does not of itself induce the making of a promise
does not prevent it from being
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consideration for the promise.”15 “Of itself” is the key phrase here. What the promisor
bargains to receive may be only one of many motives for making the promise, and even an
insignificant motive.

Not only must a reasonable person believe that one of the promisor’s motives was to extract
consideration from the promisee, but a reasonable person must believe that the promise actually
induces the promisee to deliver that consideration.16 If it appears that the promisee had a
completely different motive for promising or performing what seems to be consideration for a
promise, the promise is unenforceable. Suppose for example, Uncle strongly desires Nephew to
quit smoking and therefore promises Nephew $2000 if he quits. Nephew quits smoking and
demands the $2000. Without more, you might conclude with some confidence that Uncle’s promise
is enforceable. However, suppose Nephew had seen a doctor two months before Uncle’s promise
and the doctor strongly advised Nephew to quit smoking. In light of this news, Nephew did quit,
unbeknownst to Uncle. Uncle’s promise of the $2000 would be unenforceable because of the
absence of consideration to support his promise. Uncle’s promise did not induce any action on the
part of Nephew. (Nephew should not be too sad about losing the $2000. He will gain
immeasurably by having quit smoking.)

3.    What Must Be Extracted
To constitute consideration, the promisor must bargain for either a return promise or a

performance.17 First, with respect to a return promise as consideration: In a purely “executory
bilateral exchange” (meaning that both parties have made promises, but neither party has
performed theirs yet) of a piano for $400, the seller extracts a promise from the buyer of $400 in
exchange for the seller’s promise to sell the piano and the buyer extracts a promise from the seller
to sell the piano in exchange for the buyer’s promise to pay $400. Each party’s consideration is a
return promise (the seller’s promise of the piano and the buyer’s promise of the $400).



You can see that in an executory bilateral exchange each party is both a promisor and a
promisee. (The seller is a promisor with respect to his promise to sell the piano and a promisee
with respect to the buyer’s promise to pay $400. Conversely, the buyer is a promisor with respect
to her promise to pay $400 and a promisee with respect to the seller’s promise to deliver the
piano.) This seems to confuse some students because in most cases the court refers only
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to one of the parties as a promisor and one of the parties as a promisee. Usually only one of the
parties has breached the contract and the other party has sued for damages. The court focuses on
the broken promise and the party who made that promise, namely, the promisor.

Now, with respect to a performance as consideration, the seller could have promised to
deliver the piano in exchange for the buyer actually paying (not promising to pay) the seller $400.
If the buyer pays the money, the seller’s promise is enforceable because it is supported by
consideration, namely the $400. The point is that consideration does not have to consist of a return
promise. A promisor can extract a performance as consideration for the promise.18

The Restatement (Second) of Contracts sets forth the kinds of performances that constitute
consideration. These include “acts” and “forbearances.”19 Actually paying the $400 for the piano
is the kind of “act” the Restatement has in mind. Forbearances include desisting from exercising
one’s legal rights, such as the right to smoke or drink when one is at the age of majority.20 In other
words, if your parents promise to pay for your law school education if you do not smoke or drink
for those three heavenly years, contract law would enforce their promise. Your forbearance to
exercise your right to smoke or drink is good consideration to support your parents promise.

Courts often state that the consideration extracted by the promisor from the promisee (either a
performance or a promise) may be a benefit to the promisor or a detriment to the promisee.21 This
language suggests that the promisor need not benefit from the consideration she receives. However,
it is difficult to discern what a promisor’s motive for extracting the consideration would be if she
does not benefit in some sense.
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Hamer v. Sidway22 illustrates the fogginess of the benefit–detriment principle. In Hamer, Uncle
promised Nephew $5000 if Nephew “would refrain from drinking, using tobacco, swearing, and
playing cards or billiards for money until he should become twenty-one years of age.”23 Nephew
forbore to engage in those pleasures until the age of twenty-one, and sought the $5000 from Uncle’s
estate. When the estate would not pay, Nephew sued. The issue was whether Nephew’s
forbearance constituted consideration to support Uncle’s promise.

The court, citing an early treatise, stated that “ ‘[c]onsideration’ means not so much that one
party is profiting as that the other abandons some legal right in the present, or limits his legal
freedom of action in the future, as an inducement for the promise of the first.”24 Based on this
definition, the court held that Nephew’s forbearance constituted consideration regardless of
whether it benefitted Uncle. Still, as a member of Nephew’s family, Uncle very well may have
benefitted from Nephew’s forbearance, which Uncle apparently believed would do his nephew
good. This benefit supports the determination that Uncle’s motive was to extract the forbearance.
Some discussion in the case, however, appears to suggest that Uncle’s motive was irrelevant and
that Nephew’s detriment was enough (“It is sufficient that [Nephew] restricted his lawful freedom



of action * * * upon the faith of his uncle’s agreement”25), leading two luminaries of contract law
to criticize the Hamer opinion.26

In fact, it is hard to think of a case where forbearance would be consideration (i.e., “bargained
for”) if it did not benefit the promisor at least psychically. Of course, if psychic benefit to the
promisor is enough to establish that a detriment is consideration, every gift promise could be
enforceable. The promisor enjoys making the gift and the promisee forbears from asserting her
right not to accept the gift. Contract law has not gone this far, probably mindful of Lon Fuller’s
admonition that gift promises are not important enough to enforce legally.27 Perhaps all that can be
said is that benefit to the promisor is “[a]n aid, though not a conclusive test” of
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consideration,28 and that courts rule out as consideration a benefit that is too ephemeral.

4.    Forbearance to Sue as Consideration
Suppose Alice has wrongfully trespassed on your property and cut down some trees.

(Neighbors can be a real pain, can’t they?) You approach Alice and complain, but get no
satisfaction. You therefore mention that you “will have to go to court.” Alice now reconsiders and
states that she promises to pay you $500 for the lumber if you do not sue her. You don’t sue. Is her
promise enforceable?

Note that in this example Alice’s promise is supported by consideration, namely your
forbearance to sue on a valid claim. Her promise is therefore enforceable.29 But suppose you knew
the trees Alice cut down were on Alice’s property, and you still threatened to sue, with the same
response from Alice, namely a promise of $500. In this example, you and Alice agreed to an
exchange—a promise of $500 in exchange for your forbearance to sue. Moreover, your
forbearance to sue may be very beneficial to Alice. She doesn’t have to pay a lawyer or spend
time in legal wrangling. But contract law will not enforce this exchange on grounds of public
policy. We do not want people going around extorting promises in exchange for forbearing to sue
on claims they know are invalid.30

The two examples constitute the bookends of problems that can develop with respect to
forbearance to sue. In the first example, your claim was valid—Alice trespassed and you were
damaged. Alice’s promise to pay was enforceable because it was supported by consideration,
namely your forbearance. In the second example, you are a nefarious extorter because you knew
your claim was not valid. Alice’s promise therefore was not enforceable on public policy grounds.
Extreme facts lead to easy decisions. Now the harder stuff.

Suppose you reasonably and honestly thought the trees were yours, but they were not. Perhaps
you had never learned the precise location of the property line. (Reasonable people may not know
the precise boundaries of their property. I don’t and I’m very reasonable.) Contract law calls your
claim “colorable” or “doubtful”
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and treats your forbearance to sue as good consideration.31 After all, your motive was not to
extort Alice and you were both honest and reasonable in your beliefs. In fact, according to the
Restatement (Second) of Contracts, you only have to be reasonable or honest about your beliefs
about the trees—you don’t need both.32 So, for example, if you are honest but unreasonable—the



trees are in the middle of Alice’s property but you honestly (but unreasonably) believe they are
yours—and Alice offers you $500 to avoid litigation, the Restatement treats your forbearance as
consideration. Perhaps this approach is too favorable to negligent people—public policy should
discourage negligence as well as extortion. In addition, it is hard to see why the Restatement
enforces a promise of $500 for your forbearance to sue when you actually knew the trees were not
yours even though a reasonable person might believe they were yours. Your dishonesty is exactly
the kind of conduct the law should try to discourage.

5.    The Policies Behind Enforcing Bargained-for Exchanges
The previous section introduces public policy into the analysis of promise enforceability. But

we haven’t yet evaluated the policy choices made in distinguishing unenforceable gift promises
from enforceable bargained-for exchanges.

Hopefully you are gaining a solid understanding of the rules of promise enforcement.
Knowledge of the reasons behind the rules should help hone your comprehension. Nevertheless, as
you read the following discussion you should understand that it mostly summarizes the work of Lon
Fuller, a leading contract law scholar of the last century. As such, you should not take the
discussion as gospel. Try to understand the strengths and weakness of the explanations. Most of all,
evaluate whether you believe contract law should have drawn the line between enforceable
bargained-for exchanges and unenforceable gift promises.

Probably the most famous article positing the reasons for the bargain theory of consideration,
at least to contracts professors and their students, is Fuller’s Consideration and Form.33 Boiled
down to its essence (which cannot possibly do it justice), Fuller posited both formal and
substantive grounds for enforcing bargained-for exchanges. Formal grounds, which have to do with
the
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“circumstances surrounding” the making of a promise,34 include the “evidentiary,”
“cautionary,” and “channeling” functions of consideration. Let’s look at these first.

By enforcing bargained-for exchanges, Fuller posited that contract law satisfies “[t]he need for
evidentiary security,”35 meaning that a bargained-for exchange tends to produce evidence that a
promise was really made. The bargained-for exchange requirement certainly is not the only method
of generating evidence of promises, however. For example, contract law could have required all
contracts to be in writing. Perhaps contract law settled on the bargained-for exchange requirement
because exchanges are likely to generate sufficient evidence of the existence of a contract without
unduly impeding parties who want to make enforceable promises. Of course, contract law also
could have enforced written gift promises, which approach obviously would have satisfied the
“evidentiary function.” The evidentiary function alone therefore cannot explain the distinction
between unenforceable gift promises and enforceable bargained-for exchanges.

A bargained-for exchange also cautions the parties about the seriousness of what they are
doing. Fuller reasoned that an exchange would more likely alert the parties to the legal
ramifications of their acts and promises than a gift promise.36 His view was that people make gift
promises all of the time, often without thinking through what they are doing. (I certainly have made
my share of such promises. Come on, admit it. So have you.) Recall, for example, our discussion
of Dougherty v. Salt,37 where Helena Dougherty made her nephew, Charley, a promise of $3000
because she wanted to “take care” of him. Remember how Charley’s guardian goaded Helena into



making her promise by telling her not to “take it out in talk.”38 One suspects that at least one of the
reasons contract law does not enforce promises such as Helena’s is to protect promisors from such
ill-advised and thoughtless promises. A party entering an exchange transaction has to jump through
more hoops and therefore is more likely to be forewarned about the legal ramifications of what she
is doing. Requiring a writing also cautions parties, but perhaps not as effectively as the formal
requirement of a bargained-for exchange.
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Finally, Fuller thought that the bargain theory satisfied the channeling function. Reading Fuller
on the channeling function is a bit of a challenge, but the gist is that the bargained-for exchange
requirement offers parties a recognizable method of entering an enforceable obligation. In other
words, the bargained-for exchange requirement constitutes a distinct set of instructions for parties
who want to enter an enforceable exchange. (I told you this one was tough.) According to Fuller,
the context of gift promising is too amorphous to constitute clear instructions for creating a legal
obligation.39 For example, Fuller thought that it would be very difficult for a gift promisor to show
the requisite intention to be bound, as opposed to a “tentative” intention to confer a gift.40 This
reasoning does not seem very persuasive, especially when one considers the possibility of
enforcing written gift promises.

Fuller also accounted for the “substantive bases of contract liability,” which have to do with
the characteristics and importance of exchanges, not how they were made.41 For example, he
observed that enforcing bargained-for exchanges supports the principle of “private autonomy”
because people can create their own legal relations through their exchange transactions.42 In
addition, enforcing bargained-for exchanges protects people who rely on their agreements. Further,
Fuller noted that when such reliance benefits the other party as in “half-completed exchanges” (for
example, suppose Alice pays for your piano before you deliver it—she has relied, you have
benefitted), the reason for enforcing promises is strongest because one party has detrimentally
relied and the other has been unjustly enriched.43

These substantive reasons for enforcing promises are not much help in explaining the
distinction between gift promises and bargained-for exchanges. After all, enforcement of gift
promises supports a promisor’s freedom to make a gift. Enforcement also protects a promisee who
relies on a gift promise, which reliance can benefit the promisor (such as when a promisee
reciprocates for a gift promise by conferring a benefit on the promisor). Fuller has one more
argument, however. Fuller’s further explanation for the
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distinction between gift promises and bargained-for exchanges is that gift promises are more
likely than bargained-for exchanges to constitute “sterile transmissions,”44 meaning that gift
promises do not contribute to the “production of wealth and the division of labor,” nearly as much
as exchange transactions.45 In sum, exchange transactions are more important than gift promises
and therefore require all of the resources of the law.

As you might guess, many others have spilled lots of ink discussing the reasons contract law
enforces bargains, but not gift promises.46 The explanations vary, but one of the more interesting
ideas is that contract law fails to enforce gift promises, not because they are relatively
unimportant, as posited by Fuller, but for precisely the opposite reason.47 Gift promises would



lose their symbolic meaning if they were legally enforceable:
The world of gift is a world of our better selves, in which affective values like love
friendship, affection, gratitude, and comradeship are the prime motivating forces. These values
are too important to be enforced by law and would be undermined if the enforcement of
simple, affective donative promises were to be mandated by the law.48

6.    Adequacy of Consideration
If you are with me up to this point, you now understand that contract law enforces bargained-

for exchanges and you have been exposed to several explanations for this approach. But we cannot
leave this subject without introducing several additional rules and principles governing the
enforcement of bargained-for exchanges.

One of the “principles” of contract law that you will read over and over again in judicial
opinions is that courts are not supposed to weigh the adequacy of consideration.49 The parties
should decide
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what something is worth and third parties (i.e., government officials such as judges) should not
interfere with their decision. In this way, private parties create their own law to govern their
private transactions. As early as 1851, a court, considering whether a worthless invention was
good consideration for a promise to pay for it, captured this principle in the following way:

[W]here one person examines an invention to the use of which another has the exclusive right,
and, upon his own judgment, uninfluenced by fraud or warranty, or mistake of facts, agrees to
give a certain sum for the conveyance of that right to him, such conveyance forms a valid
consideration for such agreement. The judgment of the purchaser is the best arbiter of whether
the thing is of any value, and how great, to him.50

The Restatement (Second) of Contracts adopts this position on adequacy of consideration in
section 79: “If the requirement of consideration is met, there is no additional requirement of * * *
equivalence in the values exchanged * * *.”51

As with all rules, even long-standing, well-accepted ones, we will see in Chapter 6 that the
adequacy rule is subject to several exceptions. As a general matter, for now, understand that many
courts feel uncomfortable enforcing imbalanced exchanges, especially when the imbalance is
severe. In fact, inadequacy of consideration may serve as a red flag that one party unfairly took
advantage of the other at the formation stage and that the exchange should not be enforced.
Doctrines such as unconscionability, duress, and misrepresentation, authorize courts to strike
contracts made unfairly and often at least part of the evidence of unfairness derives from the
inadequacy of consideration.52 Contract law thus includes both an admonishment to courts to keep
out of the parties’ private exchange and an invitation to courts to police agreements for unfairness.
For now, the best I can offer to harmonize these
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contradictory tendencies of contract law is to say that a promisor usually is fighting an uphill
battle when she urges the lack of enforceability of a promise solely because of the inadequacy of
the exchange.53



7.    Mutuality of Obligation and Illusory Promises
Recall our discussion of the “bilateral executory exchange.”54 You saw that this is an exotic

name for the simple concept of when an agreement consists of promises by both sides that the
parties have not yet performed. Such an agreement is enforceable because both promises are
supported by consideration, namely the return promises.55 But suppose your “agreement” consists
of a promise by Alice to pay you $400 for your piano in exchange for your statement that you will
sell the piano “if you want to.” Contract law treats your statement as an illusory promise, meaning
no promise at all, and finds the “agreement” unenforceable for lack of “mutuality of obligation.”56

The agreement lacks an obligation on your part because you haven’t promised to do anything. You
have reserved the right not to deliver the piano.

Some of the cases on mutuality of obligation are not as straightforward as the above example,
but they all boil down to the question of whether a promise is real or illusory. For example, in De
Los Santos v. Great Western Sugar Company,57 De Los Santos was a trucking company that
“agreed” to transport in its trucks “such tonnage of beets as may be loaded” by Great Western from
Great Western’s supply of beets. De Los Santos’s compensation depended on how many beets it
carried for Great Western. At the time of the agreement, De Los Santos knew that Great Western
had entered identical agreements with other carriers. When Great Western terminated the
arrangement with De Los Santos, the latter claimed that Great Western had broken the agreement.
Great Western insisted that it had the right under the agreement to use other transporters and to
exclude De Los Santos.
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The court concluded that Great Western “made no promises at all other than the promise to pay
for the transportation of those beets which were in fact loaded by [Great Western] onto the trucks
of [De Los Santos] * * *.”58 In other words, Great Western had no obligation to De Los Santos to
load any beets, so Great Western had the right to terminate De Los Santos. In the parlance of
contract law, the parties’ arrangement was void for lack of mutuality of obligation (Great Western
was not obligated to do anything), so De Los Santos had no rights.

Although not discussed in the opinion, you should realize that an arrangement that is
unenforceable for lack of mutuality of obligation is not enforceable by either party. Thus, Great
Western could not recover from De Los Santos if the latter repudiated the agreement before Great
Western had loaded any beets. De Los Santos’s promise to transport beets was an unenforceable
gift promise precisely because Great Western had not committed itself to do anything in return. On
the other hand, once Great Western loaded some beets a contract would be formed, but only for
that quantity of beets.

Sometimes language appears to be an illusory promise, but the circumstances demonstrate that
the promisor really did intend to commit itself. Courts often interpret such language as a binding
promise even though in form there is no promise. For example, in the famous case of Wood v. Lucy,
Lady Duff–Gordon,59 Wood had the exclusive right to place Lucy’s indorsements of fashion
designs on clothing and to place Lucy’s own designs on sale. The parties agreed to split the profits.
After Lucy placed her indorsement on fabrics herself and kept the profits, Wood sued her for
breach of contract.

Lucy’s defense was that Wood had not obligated himself to do anything (just as Great Western
had not bound itself), so their agreement was unenforceable. Although Judge Cardozo saw that
Wood had not “promise[d] in so many words that he [would] use reasonable efforts to place the



defendant’s indorsements and market her designs,” the judge implied just that promise.60 In a well-
known passage, Judge Cardozo stated “[a] promise may be
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lacking, and yet the whole writing may be ‘instinct with an obligation,’ imperfectly expressed.
If that is so, there is a contract.”61

What circumstances proved that the arrangement was “instinct with an obligation” on Wood’s
part?62 Cardozo observed that Lucy would not have granted an exclusive right to Wood if he hadn’t
committed himself to do something. Lucy would receive no profits unless Wood made some effort.
In addition, Wood was obliged to “account monthly” in order to determine how much he owed
Lucy. Therefore, “[w]ithout an implied promise, the transaction cannot have such business
‘efficacy as both parties must have intended * * *.’ ”63 The court therefore found an implied
promise that Wood use “reasonable efforts to bring profits and revenues into existence.”64 This
commitment by Wood meant that the contract was not unenforceable for lack of mutuality of
obligation because both parties were bound. Therefore, Wood could recover for Lucy’s breach.

“Reasonable efforts” is not the only implied promise courts employ to find a commitment so
that an agreement is not void for lack of mutuality of obligation. For example, some cases involve
what are called “satisfaction” clauses. Suppose you promise to purchase a water-color picture of
your house “if you are satisfied with the picture.” Strictly speaking, you could argue that you had
not entered an enforceable contract at all because you could arbitrarily decline to be satisfied with
the painting. However, many courts interpret satisfaction clauses to require “good faith” on the part
of the promisor (the party who must be satisfied).65

The good faith obligation means that your decision about whether you are satisfied with the
picture must be reasonable or honest.66 A court applying a reasonableness standard of good faith
would compare your picture with comparable pictures at similar prices. You could not decline the
picture if it compared favorably to the other pictures. A court applying an honesty standard of good
faith satisfaction would determine whether you truly were
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dissatisfied or whether you had some ulterior motive for refusing to take the picture. For
example, if you said you were dissatisfied with the quality of the picture, but actually declined to
accept it because you disagreed with the painter’s politics, a court would find you in bad faith for
being dishonest—you said one thing about your reasons for declining the picture when you meant
another.

How do courts determine which standard of good faith satisfaction to follow? Generally, if the
satisfaction clause deals with “commercial value or quality, operative fitness, or mechanical
utility” courts generally apply the reasonableness test.67 Satisfaction can easily be compared with
other market alternatives. When satisfaction involves “fancy, taste, or judgment,” courts apply the
honesty test.68 In the picture contract, where satisfaction depends on how much you like the picture,
courts would therefore likely apply the honesty test.69

Courts find mutuality of obligation in “satisfaction clause” cases by implying an obligation of
“good faith” satisfaction for the same reason that Judge Cardozo found the Wood–Lucy contract
“instinct with an obligation,” namely because courts believe the parties probably intended these
results. Further, the particular gap-filling approach in satisfaction clause cases—honesty or



reasonableness—also depends on finding the likely intentions of the parties. You and the painter
probably believed that you would decide whether you were satisfied based on your view of the
quality of the picture and not based on some petty complaint about the painter’s politics. Nothing
would stop you from insisting on a provision allowing you to refuse the painting for the latter or
other arbitrary reason, but a court would then probably find the agreement unenforceable for lack
of mutuality of obligation. In the absence of such a provision, however, a court would find that you
and the painter intended to make an enforceable contract in which you would determine your
satisfaction honestly.

This section on mutuality of obligation began with a brief discussion of when the problem
arises, namely when the contract at issue is an executory bilateral exchange. In other contexts, the
mutuality requirement simply doesn’t apply. For example, suppose an employer promises an
employee $60,000 per year if the employee
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quits another job and comes to work for the employer. The employer also promises not to fire
the employee for at least one year. Suppose further, that the employee does quit the other job and
begins to work for the employer, but the employee does not bind herself to stay in the new job for
any particular period of time. As you can guess, this story ends unhappily when the employer fires
the employee within a year and claims the promise of one-year of employment was void for lack of
mutuality of obligation. The employer asserts that the employee can quit at any time and therefore
has no obligation to the employer.70

The employer correctly asserts that the employment arrangement lacks mutuality of obligation,
but the employer should still be liable to the employee. This is because the employee has already
supplied the consideration to support the employer’s promise of one-year employment. Remember,
the employee quit her other job and came to work for the employer as the price of the employer’s
promise of one-year of employment. Quitting the job and working for the employer was therefore
consideration to support the employer’s promise even though the employee could quit at any
time.71

8.    Preexisting Duty Doctrine and Accord and Satisfaction
Suppose you and Alice enter a contract for the sale of your piano for $400. (Sound familiar?)

You then realize that the fair market value of the piano is $500, so you ask Alice to split the
difference by agreeing to a price increase of $50. She agrees and you deliver the piano. She then
says she will pay you only $400, “according to the contract.” Are you entitled to the additional
$50?

Contract law’s traditional answer to this question was no. You had already promised to sell the
piano for $400, so you had the “preexisting duty” to deliver at that price. Alice’s promise to pay
$50
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more therefore was not supported by consideration and was a mere gift promise.72

This result caused trouble whenever a court believed that the parties made their modification
agreement voluntarily and fairly, such as above. After all, contract law is supposed to enforce
parties’ freely-made agreements, so why shouldn’t the law enforce their freely-made modification
agreements? In addition, the cautionary role of consideration appears to be satisfied, without the



need for new consideration to support the modification. You and Alice already negotiated a
contract for the sale of your piano, so you should understand the seriousness of what you are
doing.73

Courts therefore began to devise ingenious methods of avoiding the preexisting duty rule. For
example, in Schwartzreich v. Bauman–Basch, Inc.,74 Schwartzreich agreed to a one-year
employment contract with Bauman–Basch for $90 per week. After another employer offered
Schwartzreich more money, Schwartzreich and Bauman–Basch wrote a new contract in which
Schwartzreich’s compensation was $100 per week. Bauman–Basch then fired Schwartzreich, who
brought an action seeking compensation based on the $100 per week salary.

Although the court recognized the problem of the preexisting duty rule—Schwartzreich already
had promised to perform for $90 per week, so Bauman–Basch’s promise of an additional $10 per
week was not supported by consideration—the court affirmed a jury verdict enforcing Bauman–
Basch’s promise of $100 per week. The court approved the trial judge’s instruction to the jury that,
if the parties had rescinded the original contract before or at the same time they made the new
contract, Schwartzreich did not have a
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preexisting duty to perform for $90 and his promise to work was good consideration for the
promise of $100 per week.75

Of course, the court’s method of avoiding the preexisting duty doctrine goes too far. In reality,
in every case that contracting parties modify their agreement, they have implicitly agreed to
rescind the original contract. After all, they are trying to change that contract and certainly do not
intend for it to trump the new agreement. It is true that both parties in Schwartzreich testified that
they wrote a formal new contract and surrendered the old one,76 but contract law should not and
does not depend on such formalisms.

What really seemed to motivate the court was its acceptance of Schwartzreich’s testimony that
Bauman–Basch voluntarily agreed to the increased compensation after learning that Schwartzreich
had received a better offer from a third party and after Schwartzreich asked Mr. Bauman, an
officer of Bauman–Basch, what he should do.77 One suspects that if the court had accepted
Bauman’s alternative explanation that Schwartzreich wanted to leave because “someone offered
him more money” at a time when Schwartzreich’s services were crucial to Bauman–Basch’s
business, the court might have found a way to decide in favor of Bauman–Basch.78 In such a case,
the court would have been concerned that Schwartzreich had extorted Bauman–Basch’s promise.

If courts manipulate the preexisting duty rule to reach decisions based on whether the
modification agreement appears to be voluntary, contract law should move to a new rule that
focuses on the voluntariness question. In fact, contract law has answered the call. For example, in
sale-of-goods cases, Article 2 of the UCC provides that “[a]n agreement modifying a contract
within this Article needs no consideration to be binding.”79 An “official comment” to the section
imposes a test of good faith on the party benefitting from the modification. If that party’s conduct
constitutes
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“the extortion of a ‘modification’ without legitimate commercial reason * * *,” the
modification will not be enforceable.80



In our example of the sale of the piano, for example, Alice’s promise to pay the extra $50
would be enforceable only if you negotiated the additional compensation in good faith. Because
you learned that the fair market value was greater than you thought and asked whether Alice would
split the difference, you do not appear to be extorting a modification. But suppose you learned,
after contracting for $400, that Alice was a concert pianist who needed the piano for practice for a
major performance and could not get one in time elsewhere. (Law school hypos don’t have to be
realistic, right?) Knowing Alice’s plight, you demand $900 for your piano, even though its market
value is only $500. Under section 2–209(1), Alice’s agreement to pay the extra $500 ($900 minus
$400) would be unenforceable because of your bad faith.

In cases that do not involve the sale of goods, the common law applies. Although some courts
still apply the preexisting duty rule,81 many have followed the Restatement (Second) of Contracts,
which provides: “A promise modifying a duty under a contract not fully performed on either side is
binding (a) if the modification is fair and equitable in view of circumstances not anticipated by the
parties when the contract was made * * *.”82 This approach improves the preexisting duty rule by
removing the focus on consideration. However, by requiring “circumstances not anticipated,” the
rule discourages enforcement of many voluntary modification agreements. For example, Alice’s
promise to pay $50 more after you realize the true market value of your piano is $500 or Bauman–
Basch’s promise to pay an extra $10 per week may not be enforceable under the Restatement’s
standard because those modification agreements arguably did not arise because of unanticipated
circumstances.83

Before we leave modification agreements and the preexisting duty doctrine, we should
consider a related issue. Recall our
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original hypo in this subsection involving you and Alice, where Alice insists on paying you
only the $400 contract price for your piano despite having agreed to pay you $450 because the
market value of the piano was $500. Understandably, you are upset and complain to her. Suppose
Alice then offers to pay you $425 by check in full settlement of all claims you have against her
under the piano contract. Suppose further that she has a viable argument under the preexisting duty
rule that she is only liable to you for $400. This is a very common scenario, but what should you
do? Should you accept $25 less than you believe Alice owes you or should you refuse with the
hope of receiving the full $450? If you accept Alice’s check for $425 marked with the notation “in
full settlement,” can you then go after her for the additional $25?

Contract law treats Alice’s tender of the $425 check marked “in full settlement” as an offer for
an “accord and satisfaction.” If you indorse the check and receive payment, you have accepted the
offer of an accord and satisfaction. Because the amount she owes you is subject to dispute
(remember, we’re assuming this), the accord and satisfaction is supported by consideration. She
pays $25 more than she may owe, you accept $25 less than you think she owes. Alice is therefore
discharged from any obligation she might have had to pay you the additional $25. By the way, you
can’t get crafty and attempt to reserve your rights to the additional $25 by scratching out the full
settlement language before cashing the check.84 (Later, we will illustrate how parties can preserve
their rights in situations that do not involve a tender of a check to settle a dispute.85)

This is fun (right?). Let’s introduce some more terminology. Suppose that on July 1 Alice
promises to give you a $425 check for the piano on August 1 and you agree to this settlement. You
and
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Alice have entered what is called “an executory accord.”86 If Alice pays you on August 1 and
you cash the check, the executory accord ripens into an accord and satisfaction. Again, it is then
too late for you to change your mind and recover the additional $25. The accord and satisfaction is
a defense to such a claim.

What if on July 15 Alice proclaims that she doesn’t have to pay you anything? She follows
through and you receive nothing from her on August 1 or later. Alice has failed to turn the
executory accord of July 1 into an accord and satisfaction. Can you now seek $450 from Alice?
The answer depends on the intention of the parties on July 1 (when you agreed to the settlement) as
to what should happen if Alice fails to pay you the $425 on August 1. In this context, contract law
adopts a rebuttable presumption that you and Alice intended that you can pursue the $450, on the
theory that you would not intend to accept a mere promise of $425 as a substitute for an existing
promise of $450. You would only give up your right to $450 for an actual payment of $425. You
are economically rational aren’t you?

This is all spelled out in section 279 of the Restatement (Second) of Contracts. The section
defines a “substituted contract” as “one that is itself accepted by the obligee in satisfaction of the
original duty and thereby discharges it.” According to Comment a, “[i]f the parties intend the new
contract to replace all of the provisions of the earlier contract, the contract is a substituted
contract.” Thus, in our example, if you and Alice intended your July 1 agreement for Alice to pay
you $425 to replace the original $450 agreement, then Alice’s duty to pay $450 is discharged even
though Alice did not perform at all. You can only sue for $425. But as I have just mentioned,
contract law presumes that the settlement agreement on July 1 is an executory accord and not a
substituted contract because a rational creditor would not accept a mere promise to pay only part
of a debt in substitution for a promise to pay the full amount.

9.    Promise for Benefit Received
Think back (for the second time) to our discussion of Dougherty v. Salt,87 where Helena

Dougherty promised her nephew, Charley, $3000 because he “ha[d] always done” for her.88 We
said that even if
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he had performed services for her or otherwise benefitted her, Helena’s promise after she
received the benefit would not be enforceable. At the time Helena made her promise, she had
already received the benefit from Charley so she could not have made her promise to extract that
benefit. Contract law declines to enforce such promises based on the promise-for-benefit-received
theory (also called the “past consideration” doctrine).89

Harrington v. Taylor90 presents a particularly dramatic example of the promise-for-benefit-
received bar to enforcing promises. Husband assaults Wife who runs to Neighbor’s house.
Husband begins assaulting Wife again in Neighbor’s house. Wife knocks Husband down with an ax
and launches a final blow to decapitate him. Neighbor intervenes and takes the blow intended for
Husband on her hand, mutilating it. Later, Husband promises to pay Neighbor’s damages. It is not
hard to predict that, after paying a small amount, this despicable moron of a husband breaks his
promise. Is his promise legally enforceable?

One might hope that the court would find a way to enforce Husband’s promise. But in a very



short legal opinion, the court had no trouble dismissing Neighbor’s lawsuit. Characterizing
Neighbor’s act as “humanitarian” and “voluntary,” the court stated that it was “not such
consideration as would entitle her to recover at law.”91 The court could have added that Husband
made the promise after he had already received the benefit, so he did not extract anything from
Neighbor in return for his promise, meaning that there was no consideration to support his
promise.92

Another promisor also avoided liability based on the past consideration theory in Mills v.
Wyman.93 Mills cared for Wyman’s 25-year-old son, Levi, who was ill in Hartford, while Wyman
was some distance away in Shrewsbury. Apparently the care administered included hiring two
guards because Levi was “ ‘in [a] derang’d state’ ” and had “ ‘leaped out of a chamber
window.’ ”94
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After Mills had incurred all of the expenses, Wyman promised in a letter to Mills to pay Mill’s
expenses.95 Although the court remarked that “in good conscience” Wyman should keep his
promise, the court declined to enforce the promise legally because of the lack of consideration to
support it.96

Perhaps you are outraged by these results. But proponents of legal rules assert that any judicial
deviation from them based on a court’s sense of fairness creates ambiguity and uncertainty in the
law.97 In fact, the Mills court wrestled with just such a concern. The court saw that contract law
had already enforced promises for benefit received in three distinct situations involving promises
to pay debts barred by bankruptcy, the statute of limitations, or infancy. For example, a debtor may
be insulated from legal liability based on bankruptcy, the passage of time, or her age when she
incurred the debt, but then make a new promise to pay the debt. Contract law enforced such
promises even before the Mills case. But the Mills court saw that in all of those instances, the
parties had a contract that had become unenforceable (so that the reasons for enforcing exchange
agreements applied) and that enforcing Wyman’s promise, where there had been no previous
bargained-for exchange, would be a serious expansion of promissory liability. In fact, the logical
extension of enforcing Wyman’s promise, the court believed, was to enforce all moral obligations,
whether a promise was made or not:

If moral obligation * * * is a good substratum for an express promise, it is not easy to
perceive why it is not equally good to support an implied promise. What a man ought to do,
generally he ought to be made to do whether he promise or refuse * * *. Without doubt there
are great interests of society which justify withholding the coercive arm of the law from these
duties of imperfect obligation, as they are called; imperfect, not because they are less binding
upon the conscience than those which are called perfect, but because the wisdom of the social
law does not impose sanctions upon them.98
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The Mills court plainly did not want to contradict this “wisdom of the social law.”99

Whether enforcing the promises of Wyman and Taylor would have created too much ambiguity
in the law is debatable. After all, Wyman’s promise was in writing and Taylor had begun making
payments before he reneged. These acts could have served as distinct grounds for an extension of
liability. Some courts have made this leap, but not based on clear reasoning. For example, in Webb



v. McGowin,100 Webb saved McGowin from a falling pine block in the employer’s mill by
directing the block away from McGowin and falling with it. Webb sustained serious injuries and
McGowin promised to “care for and maintain” Webb for the rest of his life. McGowin paid $15
every two weeks as per the agreement for more than eight years, but McGowin’s testator (the party
representing his estate) refused to pay any longer after McGowin’s death.

The court held that a complaint alleging these facts was legally sufficient. The court held that
Webb had materially benefitted McGowin and that the latter was “morally bound to compensate”
Webb.101 So far, so good. Next, ignoring reality, the court claimed that the material benefit was
“sufficient consideration for [McGowin’s] subsequent agreement to pay for the services * * *.”102

The court reasoned that the “subsequent promise” by McGowin was “equivalent to a previous
request.”103 Finally, the court wrote that McGowin’s promise “rais[ed] the presumption that the
services had been rendered at McGowin’s request.”104

Webb v. McGowin may have reached the right result, but for the wrong reason. Instead of
muddying up the works by creating legal fictions about implied previous requests in order to
satisfy the requirement of consideration, the court could have more directly declared that promises
for benefit received are enforceable as a distinct obligation (separate from bargained-for-
exchange) whenever a promisee materially benefits a promisor, not intending a gift, and the
promisor then makes a promise to pay for the benefit. The complaint alleged that Webb had not
conferred the benefit gratuitously (apparently because Webb performed his services in the
workplace), which the court had to accept as true for purposes of the motion to dismiss.
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The Restatement (Second) of Contracts declares directly that a promise “made in recognition
of a benefit previously received by the promisor from the promisee is binding to the extent
necessary to prevent injustice.”105 Promises are not binding under the Restatement approach if the
promisee intended to make a gift of the benefit or the promisor “has not been unjustly enriched.”106

In addition, if the value of the promise is “disproportionate to the benefit”107 the promise is
enforceable only up to the value of the benefit.108 For an example of the latter point, if you mow
Alice’s lawn, expecting compensation, and she is so grateful that she promises you $1000 for your
work, her promise will only be enforceable up to the fair value of the benefit.

10.    Summary
You may be thinking about now that the bargain theory of consideration is a mess. Courts

sometimes investigate the adequacy of consideration even though the adequacy of an exchange is
supposed to be up to the parties. The line between gift promises and those supported by
consideration is anything but clear. Courts manipulate the preexisting duty doctrine based on
whether they believe a promise was voluntary. Courts enforce some promises based on “past”
consideration. Analysts have a hard time explaining the reasons supporting the bargain theory.109

However, despite the fogginess of the bargain theory, perhaps the requirement of consideration is
simply the best the law can do to delineate those promises that society should enforce. The theory
allows courts to ward off those promises too inconsequential for legal enforcement or too costly to
administer. In fact, the bargain theory’s lack of coherence may serve society by allowing courts to
expand promise enforcement as circumstances change and as justice and fairness require.

A controversy percolating at the time of this writing suffices as an example of how the bargain
theory can adapt to new technologies and social movements. You may have heard about the “free



and open source” software movement (FOSS). Much simplified (not because you are not “with it,”
but because this is a bit technical), as the name suggests, FOSS software is not only free, but its
source
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code, unlike proprietary software, is available to those who want to modify or improve it.
(Source code is what the computer programmer writes that communicates with and instructs the
computer.) Why give away software and allow users to experiment with and improve it?
Collaborators in the movement want to “maximize the ongoing use, growth, development and
distribution of free software.”110 But there is a catch. To further the goal of openness, among other
things, users of the software usually must reveal to their own transferees the source code of any
software that they modify and must transfer the software under the same terms that governed the
transfer to them.111

Is the bargain theory of consideration flexible enough to capture FOSS transactions? In a word,
“yes.” Remember that courts find consideration if a condition constitutes more than is necessary to
transfer a gift.112 Terms in software licenses that require the software transferee to keep the source
code “open” and that require the transferee to use the same terms in its own transfers of the
software are more than are necessary to transfer the software and therefore constitute
consideration to support the transfer. And remember, transferors want to advance their philosophy
of openness, so at least some of their motive for including these terms is to extract them as the
price of the software.113 Transferors may also have economic motives for licensing FOSS
software. As my coauthor and I point out in an important (at least in my mind) article:

A licensor may benefit indirectly, for example, by entering lucrative service and update
contracts or by gaining publicity for other more entrepreneurial projects. Even without such
benefits, collaborators work in a “gift culture in which members compete for status by giving
things away.” Contract law * * * long has recognized that a motive to increase one’s standing
as opposed to pure altruism may be sufficient to constitute consideration. Further, developers
learn state-of-the-art technology and “build their reputation[s]” by participating in the open
source movement. Thus, consideration supports open source software license grants under
traditional contract law.114

45

Notwithstanding this analysis, you might claim that FOSS licenses are no different than when
you invite Alice to your apartment, but tell her she must leave by 4:00 a.m. (after all, you have to
study). You have granted Alice a license to enter your apartment, but with a restriction. However,
this restriction simply narrows the scope of your invitation and courts should consider it only a
condition for a gift. On the other hand, a FOSS license does more than define the boundaries of a
gift, it creates affirmative obligations. If you required Alice to use any information she acquired,
say by studying with you, in a particular way (for example, you won’t let her share it with your
rival), then your invitation would constitute a bargain.

Not only does contract law thus supply the framework for FOSS licenses, it facilitates them.
And that is a good thing because open source software is important and we should want it to
succeed. Many of the programs you use on your computer are open source. Further, there is no
doubt that these programs compete admirably with, or may be better than, proprietary software.
For these reasons, we want a framework that will facilitate further development. If you believe



that contract law supports private exchange, clarifies rights and duties, and provides appropriate
remedies, than we should be happy that contract law applies here.115

B.    The Requirement of an Agreement
Part A dealt with the concept of a “bargained-for exchange.” A bargained-for exchange is one

kind of agreement.116 (People can make agreements that do not constitute a bargained-for exchange.
For example, you and Alice can agree that you will give her your piano as a gift.) Part B illustrates
how contract law distinguishes mere talk, negotiations, and preliminary drafts from the formation
of an enforceable bargained-for exchange. Some lawyers and
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students refer to agreement-law issues as the law of offer and acceptance. But we will see that
the reach of agreement law is much longer, including, among other things, the formation of huge
deals between large corporations based on multiple drafts without a sequence of offer and
acceptance at all.117

1.    The Objective Test of Assent
We have already mentioned the example of Alice trying to “trap” you into making a contract,

when your clearly manifested intent was only to negotiate.118 Recall that Alice’s attempt to bind
you legally would fail. However, if you outwardly expressed an intention to be bound, for
example, “I promise you this piano for $400, and will deliver it promptly upon your acceptance,”
Alice could form a contract by accepting your offer, even though you were really joking. In short,
under the objective test of assent, contract law generally enforces the apparent, not necessarily real
intention of the promisor.119

Nowhere is this point made more dramatically than in the classic case of Lucy v. Zehmer.120

Lucy and Zehmer were enjoying cocktails at a restaurant and chatting. Lucy offered Zehmer
$50,000 for Zehmer’s farm, which Zehmer had refused to sell to Lucy in the past. Zehmer claimed
that he thought Lucy made the offer in jest. Zehmer also asserted that he decided to play along and
therefore wrote on the back of a guest check, “We hereby agree to sell to W.O. Lucy the Ferguson
Farm complete for $50,000.00, title satisfactory to buyer.”121 Both Zehmer and his wife then
signed the writing. Zehmer also claimed that he was “high as a Georgia pine” at the time of these
events and that they were “just a bunch of two doggoned drunks bluffing to see who could talk the
biggest and say the most.”122

Lucy and his wife sought to enforce the writing through a court order called specific
performance. (We cover this remedy in Chapter 5, section A(8).) First, the court discounted
Zehmer’s claim that he was drunk, primarily because he was able to testify about what had
occurred.123 Next, the court found “persuasive” evidence that the
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parties’ agreement was a “serious business transaction rather than a casual, jesting matter.”124

For example, the parties negotiated for forty minutes, they wrote two drafts, and they had Mrs.
Zehmer sign the contract. In addition, the court noted the “the completeness of the instrument,”
which suggested a serious business deal.125

You may be asking yourself about now whether this court is for real. Obviously, lots of



evidence suggested that Zehmer was joking, such as the setting of the “negotiations,” the drinking,
and Zehmer’s previous reluctance to sell the farm. In addition, with respect to the “completeness
of the agreement,” compare the handwritten agreement scribbled on the back of a guest check with
the more usual three or four page printed form contract to purchase real estate, which includes,
among other things, long descriptions of the property, title provisions, mortgage commitments, and
provisions on the closing. Whether the court made accurate fact findings, however, is less
important than understanding the law the court applied to the facts it did find.

The court ruled that it “ ‘must look to the outward expression of a person as manifesting his
intention rather than to his secret and unexpressed intention.’ ”126 According to the court, Zehmer’s
actual intentions therefore were irrelevant. What was important was Lucy’s reasonable belief
based on Zehmer’s behavior. The court held that the parties entered an enforceable contract even if
Zehmer was not serious because Lucy reasonably believed Zehmer was serious.127

Although contract law does not care about Zehmer’s (the promisor’s) subjective beliefs,
Lucy’s belief about Zehmer’s intentions must be both reasonable and honest, according to most
courts.128 Contract law seeks to protect promisees who rely on their contracts and to encourage
such reliance, something that would be impossible if a promisor could avoid liability simply by
claiming that he was joking.129 Nevertheless, it is hard to find a reason for
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enforcing a promise that appears serious when the promisee actually knows that the promisor
was joking. Such a promisee has no moral claim for enforcement, nor would any expectations
about or reliance on the “promise” be reasonable. Therefore, if Lucy actually knew that Zehmer
was joking, contract law should not enforce their agreement.

Lucy v. Zehmer teaches us not to be fooled by the barrage of language in judicial decisions
about enforcing the parties’ intentions.130 In reality, the objective test of assent trumps actual
intentions. Judge Learned Hand (what a great name for a judge) saw this in an often-quoted
passage:

A contract has, strictly speaking nothing to do with the personal, or individual, intent of the
parties. * * * If * * * it were proved by twenty bishops that either party, when he used the
words, intended something else than the usual meaning which the law imposes upon them, he
would still be held, unless there were some mutual mistake, or something else of the sort.131

In fact, contract law may have always applied an objective approach to contract formation,132

despite the propensity of courts, especially in the nineteenth century, to fill their opinions with
language about the “will theory” of contract (promises are enforced according to the subjective
wills of the parties).133

From this discussion, you should understand that contract law evaluates a promisor’s intent to
contract objectively, meaning that contract law enforces an agreement when a reasonable person
would believe the promisor intended to be bound (and the promisee actually believes it). Contract
law determines what a reasonable person would believe by examining the circumstances,
including the language of the alleged agreement, the length of negotiations, the subject matter of the
contract, the setting of negotiations, the
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previous conduct of the parties, the relationship of the parties, and anything else that may be



relevant.134 Moreover, the objective test applies whether the promisor claims that he was joking,
as in Lucy v. Zehmer, mistaken,135 or misunderstood.136 Finally, we are about to see that courts
apply the objective test of assent to the many issues of contract formation discussed below.

2.    Offer and Acceptance
Probably most prospective contracting parties form their agreements after some back and forth.

For example, a retail store might place an advertisement in a newspaper but leave out most of the
details, thereby inviting buyers to come to the store to consider purchasing the goods. Several
communications and meetings may preface a business deal, including huge ones between corporate
titans and more modest ones between small entrepreneurs. You and Alice may engage in several
discussions about the sale of your piano. In each of these settings, a dispute may arise about
whether the parties ever committed themselves to a deal. Contract law must resolve these disputes
clearly and consistently in order to give contracting parties the guidance they need and desire.

Contract law’s general approach is to look for a particular communication that constitutes an
offer and another communication that constitutes an acceptance. An offer and acceptance form an
agreement that is legally enforceable (a contract). We will see later that some transactions do not
lend themselves particularly well to this analysis because of their complexity and the absence,
realistically, of any particular time when contract law can confidently find that the parties have
reached an agreement. However, we should first understand the traditional approach to offer and
acceptance before immersing ourselves in the complexities.

a.    Offer
According to one of the leading treatise writers of the twentieth century (in any legal field),

Arthur Corbin, “[a]n offer is an expression by one party of assent to certain definite terms,
provided that the other party involved in the bargaining transaction will
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likewise express assent to the same terms.”137 Note first that an offer is “an expression * * * of
assent,” not necessarily actual assent. This is consistent with the objective test of assent we have
just investigated.138 According to Corbin’s definition, contract law must determine whether a
reasonable person, acquainted with all of the circumstances, would believe that the author of the
communication alleged to be an offer intended to be bound upon assent (acceptance) by the other
party.

Suppose, for example, that a department store advertises “1 Black Lapin Stole, Beautiful,
worth $139.50 * * * $1.00. First come First Served.”139 If you trotted down to the store, showed
up first, and requested to purchase the stole, would the store be bound to sell it to you for $1? This
depends on whether the store’s communication was an offer or merely an invitation for you to
come to the store to negotiate about the stole. The issue boils down to whether a reasonable person
would believe the store intended to be bound upon your acceptance. Just as in Lucy v. Zehmer,140

the court looking at this issue should examine the totality of circumstances in making its decision.
In Lefkowitz v. Great Minneapolis Surplus Store, Inc.,141 the department store case, the court held
that the advertisement did constitute an offer. A reasonable person would believe the store
intended to be bound upon an acceptance because the advertisement was “clear, definite, and
explicit, and [left] nothing open for negotiation.”142

Often the circumstances suggest that an advertisement is not an offer. In fact, for many analysts,



the very fact that a communication appears in a newspaper is strong evidence that the advertiser
did not intend to be bound to any particular reader.143 Courts prone to view advertisements only as
invitations to negotiate, however, usually seize upon additional evidence that
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reenforces their view that the advertiser lacked an intention to be bound. For example, in
Lefkowitz, the court failed to enforce as an offer another advertisement for fur coats that did not set
forth their value because the value was “speculative.”144 In Ford Motor Credit Co. v. Russell,145 a
car dealer advertised a Ford Escort for $7826. The advertisement set forth monthly payments of
“159.29, based on a 60-month loan at 11% A.P.R.”146 The court held that the advertisement was
not an offer for financing at 11% because a reasonable person would understand that “not everyone
qualifies for financing.”147 An additional reason offered by the court, that reasonable people know
that the dealer did “not have an unlimited number of Ford Escorts to sell,”148 seems less
persuasive. After all, a reasonable person reading the advertisement would understand that the
offer (if there was one) stayed open only until the dealer ran out of Escorts.

Newspaper advertisements are not the only type of communication that call for offer analysis.
Suppose two merchants write a series of letters back and forth (hard copy or electronic) and then
one claims that the parties have made an enforceable agreement. As with advertisements, a court
must determine whether one of the communications constitutes an offer (and another an acceptance
—but we will study acceptance law shortly149). For example, a court declined to find an offer
based on a communication from a seller that it “want[ed]” a certain amount for goods,150 and that it
has “about 1800 bushels or thereabouts” of seed.151 Neither communication exhibits the degree of
definiteness required to satisfy a reasonable person that the seller intended to be bound upon an
acceptance. On the other hand, suppose that a prospective purchaser sends a letter to the seller
asking for the lowest price at which the seller is willing to sell certain jars. The seller responds
with price quotations and with the admonition: “for immediate acceptance.” A court faced with
these facts had no trouble finding that the seller’s communication was an offer even

52

though the purchaser could decide, among other things, the quantity of each size jar and the
precise delivery dates.152

These decisions illustrate the importance of evaluating all of the surrounding circumstances (a
student of mine once pointed out that “surrounding circumstances” is redundant, but lots of courts
use the phrase), and that no one factor controls whether a party has made an offer. Still, some
elements may be more equal than others. For example, a request for a firm offer by one party
followed by “quotations” by the other, is powerful evidence that the latter is making an offer and a
reasonable person would usually so believe.

Another factor of great importance is whether the supposed offer is too good to believe. For
example, the opinion in Lucy v. Zehmer does not clearly reveal the fair market value of the farm
Zehmer supposedly offered to Lucy. Recall that the purchase price was $50,000. Suppose the fair
market value of the farm was $250,000. I trust the court would have found that a reasonable person
would believe, and that Lucy actually believed, that the “agreement” was a joke. But, you say,
what about the lapin stole in Lefkowitz that was “offered” for $1. The court didn’t treat this offer
as a joke. Compare the two contexts. In Lucy, there was plenty of other evidence to suggest that
Zehmer was joking. An offer that was too good to believe probably would have compelled the



court to come out in favor of Zehmer. However, department stores often make offers of “loss
leaders,” items they sell at a loss in order to attract people into their store. So an offer of a limited
number of items for nominal consideration would not seem so unreasonable.

Outlandish propositions that recipients attempt to turn into offers are frequent items in
newspapers. For example, during the good old days of President Clinton and Monica Lewinsky,
Geraldo Rivera promised $10,000 to anyone who could find a criminal prosecution of an
individual for lying about a sexual matter. A criminal defense lawyer turned up several such cases
and insisted that Geraldo had made an offer. NBC paid his claim.153 For another example, in a
television commercial, PepsiCo. promised to award a Harrier fighter jet worth $23 million to
anyone who collected seven million “Pepsi Stuff” points off its packaging or through direct
purchase.154 The PepsiCo commercial is a good example of an “offer”

53

that is too good (or too outrageous) to believe.155 One more example: A defense attorney who
appeared on “Dateline” offered $1 million to anyone who could prove that it was possible to get
to a motel five miles from the Atlanta airport in less than 30 minutes. It seems that the attorney’s
client’s alibi for a murder depended on the theory that such a trip was impossible. After a young
lawyer made the trip in 28 minutes and demanded the money, the defense attorney claimed the
pronouncement was “just a joke” and threatened to sue the young lawyer for extortion. This is a
hornbook and I’m supposed to give you the answers, but I can’t resist asking, “what do you
think?”156

b.    Acceptance
According to the Restatement (Second) of Contracts, “[a]cceptance of an offer is a

manifestation of assent to the terms thereof made by the offeree in a manner invited or required by
the offer.”157 The key word here again is “manifestation.” Consistent with the objective test of
assent, contract law asks whether a reasonable person would believe the offeree intends to accept
the offeror’s terms and form a contract, not whether the offeree actually intended to do so.158

Acceptance issues often present themselves when an offeree authors a “wishy-washy”
response to an offer and then one of the parties has second thoughts about contracting. Was the
offeree’s communication an acceptance that formed a contract, so that neither party can renege?
For example, suppose that you offer Alice your piano for $400. You tell her that you will deliver
the piano “during the weekend,” and that the deal is “as is,” meaning without any warranties as to
the quality of the piano. Let us assume your offer is “clear, definite, and explicit,”159 and a
reasonable person would believe you intended to be bound upon an acceptance by Alice. Suppose
Alice responds with the following. “I will purchase the piano. I am concerned about the quality of
the piano. Can you assure me it is first rate?”
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The issue is whether a reasonable person would believe Alice “definitely” and
“unequivocally” intended to be bound by the offer. The answer is likely no. Alice does not say she
“accepts.” Further, the use of the phrase “I will purchase,” although indicative of a commitment to
follow, appears to mean that she has not yet accepted. Further, she wants assurances about quality
before she commits.

Real cases abound with similar issues. In one, for example, the offeree of real estate signed a



purchase agreement for certain real estate, but his lawyer included a letter with the contract stating
in part:

“My clients are concerned that the following items remain with the real estate: a) dining room
set and tapestry wall covering in dining room; b) fireplace fixtures throughout; c) the sun
parlor furniture. I would appreciate your confirming that these items are a part of the
transaction, as they would be difficult to replace.”160

The court held that despite the signed purchase agreement, the letter rendered the offeree’s entire
communication a “qualified acceptance,” which, as a legal matter, is no acceptance at all.161 The
court found that “[t]he letter does not unequivocally state that even without the enumerated items
[the offeree] is willing to complete the contract.”162 The seller-offerors were therefore allowed to
walk away from the deal.

Silence as an acceptance You send a written offer to sell your piano to Alice. Alice does not
respond. Has she accepted? Contract law treats silence like any other response to an offer. In
short, it applies the objective reasonable person test to determine whether a party has accepted.163

Would a reasonable person believe Alice intended to accept your offer? Sorry, ordinarily silence
suggests that a party doesn’t want to contract. Decisions often recite the principle that silence does
not constitute an acceptance,164 but in reality such language means that, in the usual case, a
reasonable person would not believe the silent offeree intends to be bound.

You may be wondering at this point what are examples of situations where silence would
constitute an acceptance. The
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Restatement (Second) of Contracts enumerates a few. For example, suppose one early spring
day, you watch from a window as employees of Bob’s Lawn Mowing Service unload their
lawnmowers from a truck and mow your lawn. Although you hadn’t responded to Bob’s formal
offer to mow your lawn this year, you had used Bob’s for several years without formally accepting
any arrangement. Your silence constitutes an acceptance because you had reason to know Bob’s
expected payment and you took the benefit of the service with a reasonable opportunity to stop
Bob’s.165

Suppose Alice had purchased many items of furniture from you in the past and had mentioned
that she wanted your piano if you ever decided to sell it. She bumps into you again and reiterates
her desire to buy your piano. She may have created a reasonable expectation that she would take
the piano when you offer it for a fair price, especially if you do so soon after her statement. Alice
therefore may have the duty to notify you if she does not want the piano.166

Restatement (Second) section 69(2) states that an offeree is bound to an offer when she “does
any act inconsistent with the offeror’s ownership of offered property.” This rule could present
problems when a merchant sends unsolicited goods in the mail. You might receive a DVD of the
movie “Zombie Island Massacre,” even though you didn’t order it or want it.

Nevertheless, curiosity causes you to open and play the movie. Have you accepted the DVD
and do you have to pay for it? Federal law now declares the mailing of unordered goods to be “an
unfair trade practice,” and allows you to keep the DVD as a gift.167 (Some gift!)

3.    The Offeror Has the Power to Prescribe the Terms of the Offer
An offeror does not have to make an offer. But if an offeror decides to make one, she can set



forth any terms she likes, which the offeree must accept to form a contract.168 For example, you
don’t have to offer to sell your piano, you can keep it! (But if you play like me, you might want to
sell.) If you do decide to make an offer to sell your piano, however, you are free to set any terms
that you desire.
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You can set any price you want for the piano, and choose your delivery and warranty terms. If
the price is outrageously high, of course, Alice doesn’t have to accept your offer and form a
contract. She can make a counteroffer instead: “Your price for the piano of $1000 is too high.
However, I offer to buy the piano for $400.”169 Contract law treats a counteroffer the same as any
offer by inquiring whether a reasonable person would believe Alice intends to contract upon your
acceptance of the $400 selling price.170 Of course, if you don’t want to sell for $400 you can
refuse to accept the counteroffer. If Alice wants to be sure of getting the piano, she must comply
with your terms.171

An offeror can also prescribe terms concerning the manner in which an offeree must accept an
offer.172 Courts have wrestled with the problem of determining the difference between
prescriptions in offers, terms that the offeree must follow in order to form a contract, and
suggestions, terms in the offer that the offeree does not have to comply with in order to accept.173

For example, in an e-mail message, you offer to sell your piano to an acquaintance, Alec, in
another town. You would like to hear from Alec by September 12, but you are willing to wait
longer. You might write, “I would like to hear from you by September 12.” This date is a
suggestion and Alec can form a contract by sending you a message on September 13.174 (But we
will see later that your offer does not stay open forever.)175

On the other hand, if hearing by September 12 is very important to you, for example, because
you have other prospective purchasers of the piano, you could write, “I must hear from you by
receiving a return e-mail by 6 p.m., September 12.” If Alec tried to accept on September 13, it
would be too late.

How does contract law sort out the difference between prescriptions and suggestions when the
language of the offeror is ambiguous? Are you shocked to learn that the test is an objective one?
Would a reasonable person believe the offeror required the
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offeree to follow a method of acceptance or only suggested that method.176 Resolving this
issue requires examining all of the circumstances. In sale-of-goods cases, the UCC creates a
presumption that any “reasonable” manner or medium of acceptance is satisfactory unless the
offeror “unambiguously” indicates otherwise by the “language or circumstances.”177 This rule
places on the offeror the burden of proving that a reasonable person would believe that the offer
contains a prescription as to the manner or medium of acceptance. Your requirement of receiving
an e-mail by 6:00 p.m. on September 12, should satisfy the “unambiguously indicated” standard, so
if Alice does not comply, you and she haven’t formed a contract.

4.    Offers for Unilateral and Bilateral Contracts
Now you know that offerors can prescribe the manner required for acceptance of an offer. It

follows, therefore, that they can require either a return promise as an acceptance or a return



performance as an acceptance. (Recall too that a return promise or a performance can constitute
consideration.178) For example, if you offer to sell your piano to Alice for $400 if Alice promises
to purchase it for $400, and Alice makes the promise, she has accepted your offer for what is
called a bilateral (two-promise) contract. On the other hand, if you promise to sell your piano for
$400 if Alice pays you $400, you have made an offer for a unilateral (one-promise, namely your
promise) contract and the contract is formed when she pays you the money. When you make an
offer for a unilateral contract, you have prescribed that the only way for Alice to accept is for her
to pay you the money. Her promise to pay you would not be an acceptance and form a contract.

The language of unilateral and bilateral contract has fallen out of favor in the Restatement
(Second) of Contracts, but the concepts remain the same: Offerors can require offerees “to accept
by rendering a performance” or by a promise.179 Despite the Restatement drafters’ conclusion that
the terminology “unilateral and bilateral” contract was obsolete,180 the terms are still helpful in
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encapsulating the concepts and you should not hesitate to use them. (If anybody criticizes you,
please tell them to call me.)

One challenge with offers for unilateral and bilateral contracts (see, I’m using the terminology)
is to determine which kind of offer an offeror has made. If the language of an offer is ambiguous so
that a reasonable person cannot determine whether the offeror wants a promise or a performance
as an acceptance, a court may presume that the offer was for a bilateral contract.181 The
Restatement (Second) of Contracts provides that an offeree can accept an ambiguous offer either
by promising or performing.182 An example of an ambiguous offer is where an uncle in a letter
offers to leave his house to his niece “if she comes and takes care of him until his death.” In the
same letter, however, the uncle writes, “please let me hear from you by the end of the month.” The
first part of the uncle’s letter suggests the uncle sought a performance as acceptance, but the second
suggests he wants her to promise to come and render care.183 In the absence of ambiguity, however,
contract law is clear: The offeree can accept only by following the offeror’s prescription. For
example, if a reasonable person would believe the offeror required a return promise as an
acceptance, the promisee can accept only by promising.

But now a slight catch: The offeree can still accept an offer for a bilateral contract by
beginning performance if a reasonable person would believe that the offeree’s conduct in
performing constitutes a promise to perform. For example, in one case a property owner wrote a
builder that “[u]pon an agreement * * * you can commence at once” to improve the property
owner’s offices.184 What kind of an offer is this? C’mon, you know—it is an offer for a bilateral
contract because the property owner wants “an agreement” (thereby requiring a promise) before
the builder starts. In the actual case, the builder began work by purchasing and working on lumber,
but none of the work was earmarked for the particular job, nor was it performed at the site. The
court held that this act was not an acceptance because it was “no indication to the other party of an
acceptance.”185 The implication of the court’s reasoning, however, is that if the work did indicate
an acceptance (suppose the builder
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started work at the property owner’s premises), the result would have been different.186

5.    Duration of Offers



The Restatement (Second) of Contracts sets forth several “offer-terminators.”187 When an offer
terminates, the offeree can no longer accept the offer because it no longer exists. Important offer
terminators include a “rejection or counter-offer by the offeree,” a “lapse of time,” the offeror’s
revocation, and the failure of the offeree to comply with any condition of acceptance.188 We have
already encountered the latter offer-terminator. We said that an offeror can prescribe the manner of
acceptance.189 If the offeree does not satisfy all of the conditions of acceptance, no contract is
formed. Further, the offer is “off the table” (meaning that there is no offer that the offeree can
accept) and the offeree cannot now comply with its terms.190 Now let’s look at additional offer
terminators.

a.    Rejection or Counter-Offer
When a reasonable person would believe the offeree does not accept an offer, contract law

treats the offeree’s decision as a rejection of the offer.191 You offer to sell your piano to Alice for
$400. She replies, “Pianos, we don’t need no stinking pianos.” We can say pretty confidently that a
reasonable person would believe that Alice has rejected the piano.

A rejection terminates the offer. Alice cannot come back to you, even minutes later, and say
that she accepts your offer. Her
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rejection terminates the offer.192 This rule allows you to rely on her rejection and to look for
opportunities to sell elsewhere.193 In a well-known case, two employees orally offered their
resignations at a meeting with their employer, but their employer did not accept the resignations. A
few days later, in what must have been a big surprise to the two employees, the employer sent a
telegram to them stating that “we accept your kind offer of resignation effective immediately.”194

The court held that the offers to resign were no longer open when the employer sent the telegram,
so there was nothing to accept.195

We have already seen examples of counter-offers.196 You offer to sell your piano for $400.
Alice replies, “that is too high, I’ll take the piano for $350 and no more.” Would a reasonable
person believe Alice rejected your offer of $400? Most likely. (She could argue that she was
trying to negotiate without rejecting the offer,197 but, judged objectively, her language is too strong,
especially the use of the language “and no more.”) Would a reasonable person believe Alice
intended to be bound to purchase for $350 upon your acceptance? Again the answer is yes. The
legal ramification of the counter-offer is that your offer of $400 is off the table. If you do not
accept $350, she cannot come back and accept your offer of $400.198 (She can make a new offer of
her own for $400, which you can accept or reject.)
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b.    Lapse of Time
Offerors can prescribe the length of time their offers will stay open. If an offeror fails to

specify an amount of time the offer will stay open, and the offeror claims that an acceptance came
too late, contract law must fill the gap. Contract law’s general approach is to hold that an offer
remains open for a “reasonable time”199 This means determining how long a reasonable person
would believe the offer would stay open,200 which in turn depends on an analysis of all the
circumstances.



Contract law holds, for example, that when the parties are engaged in a personal conversation,
offers made during the conversation terminate at the end of it.201 If you offer Alice your piano for
$400 during a conversation and she does not reply, she cannot call you up later and accept. You
could have specified a time after which your offer would expire, but you did not. Contract law
therefore fills the gap. A reasonable person would believe the offer made during your conversation
would terminate at the end of the conversation, so Alice is out of luck. It is worth emphasizing that
the conversation rule does not apply when other evidence suggests a different amount of time for
your offer to stay open. Remember contract law’s quest here is to determine how long a reasonable
person in the shoes of the offeree would think the offer will stay open. Suppose, for example, that
you and Alice had bought and sold many items over the years, each of you making offers during
conversations, and neither of you ever claiming that the offer expired at the end of a conversation.
In fact, each of you had accepted many offers later over the telephone without incident. A
reasonable person understanding this course of dealing probably would believe that your offer
would stay open for at least a few days beyond the opening conversation.

The issue of duration of offers obviously comes up in a variety of contexts. For example,
suppose Alice is injured in an automobile accident and the other driver’s insurance company
offers to pay her $25,000 for her injuries. The insurance company makes the offer
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exactly one month before the statute of limitations (the time in which Alice can sue) would
expire. Alice tries to accept the offer about five weeks later, over a week after the statute of
limitations has run out. The insurance company refuses to pay anything, claiming that a reasonable
time for accepting its offer expired when Alice could no longer sue its insured.202 At first blush the
insurance company’s argument seems quite compelling. After all, why would a reasonable person
believe the insurance company intended to hold its offer open after Alice could no longer sue its
insured for the accident? However, a court that considered similar facts held that the running of the
statute of limitations was “relevant,” but not conclusive in determining a reasonable time for
acceptance.203 A principal reason for the holding also presents a good lesson for aspiring lawyers.
The court noted that the insurance company could have prescribed in its offer that the time for
acceptance terminated when the statute of limitations expired, but the company failed to do so. The
implication was that the failure of the insurance company to so specify meant that a reasonable
person would believe that the offer would stay open beyond the running of the statute of
limitations. The lesson for the lawyer: Advise your client to specify in its offer how long the offer
will stay open!

c.    Revocation
A revocation occurs when a reasonable person would believe the offeror has withdrawn the

offer.204 A revocation becomes effective when the offeree receives the information that the offer is
no longer open.205 One exception to this rule involves offers for unilateral contracts, such as a
reward offer for capturing a criminal or finding a lost pet. Revocations are effective in such
reward-offer cases when the offeror gives the revocation the same notoriety as the offer. For
example, if the offeror makes an offer of a reward by publishing the offer in a newspaper, a
revocation becomes effective as soon as the offeror publishes it in the same paper.206 So, all you
bounty hunters out there, be sure to check for revocations in the same medium that you saw the
reward offer.
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A revocation can come directly from the offeror in a conversation or in a written or electronic
notice. For example, you tell Alice that you revoke your offer to sell your piano or you send a
message to her to that effect. This withdraws the offer. A revocation can also consist of
information the offeree receives that makes it clear to a reasonable person that the offeror cannot
intend for the offer to remain open.207 For example, suppose Alice finds out you have sold your
piano to someone else. Such information constitutes an effective revocation of your offer to sell
your piano to her. Once a court determines that there has been an effective revocation, and so long
as the offeree receives the revocation before the offeree has accepted the offer, the revocation
takes the offer off the table. We discuss the time when an acceptance of an offer becomes effective
shortly.208

d.    Bars to Revocation—Option Contracts
Suppose on January 17 you say to Alice, “I offer to sell you my piano for $400 and I promise

to keep the offer open until January 31.” On January 20, you tell Alice that you have changed your
mind and that you are going to keep the piano. Or you tell her that you have sold the piano to
someone else. Either notification constitutes an effective revocation under the principles discussed
earlier.209 (A reasonable person would believe you have withdrawn the offer.) But, what about
your promise to keep the offer open? Recall the distinction between gift promises and bargained-
for exchanges.210 Your promise to keep the offer open was not supported by consideration—you
didn’t extract something as the price of your promise. So your promise to keep the offer open is a
gift promise and unenforceable.211

Of course, we have seen (and will continue to see) instances in which technical contract law
produces unhappy results, which, in turn, have inspired courts and lawmakers to develop counter-
principles and exceptions. (Think, for example, of contract law’s treatment of the preexisting duty
rule.212) The rule allowing
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revocation of offers after assurances that they will stay open for a period of time is no
exception. A series of exceptions mitigates the harshness of the rule by creating bars to revocation.
First, consider the option contract exception. Suppose you promised to leave your offer open until
January 31 in exchange for Alice paying you $10. You and Alice have entered a bargained-for
exchange, called an option contract, and your promise to leave the offer open until January 31 is
enforceable.213 This should not be controversial because the option contract is like any other
enforceable contract. Note, of course, that the option contract is secondary to the principal
proposed exchange, namely the sale of your piano. By paying the $10, Alice has purchased the
right until January 31 to contemplate whether to purchase the piano.

How silly of me to say that option contracts are not controversial. You have studied enough
law or read enough books about law or political science to know that all rules are controversial in
some way. What if you asked for twenty-five cents instead of $10 to keep your offer open? Could
you later claim that this was a “sham” (fake) consideration, mentioned only to get around the
bargain requirement, and could you revoke your offer before January 31? Option contracts often
arise in real estate transactions and courts have often considered the issue of “sham” consideration
in this context. Generally, courts have not been receptive to your sham consideration argument,
arguing that a fair price for an option is too difficult to ascertain and that courts are supposed to



leave the adequacy of consideration to the parties anyway.214 One suspects that the real reason
courts enforce these suspect option contracts is because they believe the option mechanism
supports real estate transactions (parties frequently utilize them)215 and because courts don’t enjoy
allowing an offeror to wiggle out of a promise to leave an offer open.

The Restatement (Second) of Contracts substantiates the position that option contracts do not
require real consideration. Offers that are in writing and signed by the offeror are enforceable as
option contracts if they propose a fair exchange “within a
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reasonable time” and “recite[ ] a purported consideration.”216 A purported consideration is
fake consideration, such as twenty-five cents, which the offeror did not really bargain for. By
requiring a writing and the reciting of fake consideration such as twenty-five cents, the Restatement
approach theoretically satisfies the formal reasons for enforcing promises (evidentiary, cautionary,
and channeling functions), discussed earlier.217 In light of the apparent importance of option
contracts to business people, we have both formal and substantive reasons for enforcing them.

The Restatement (Second) also provides that option contracts are enforceable if “made
irrevocable by statute.”218 An important statute governing option contracts for the sale of goods is
Section 2–205 of the UCC. Section 2–205 enforces promises to leave offers open when made by a
merchant (somebody who “deals in goods” that are the subject matter of the contract219), in
writing, and signed by the offeror. Note that, unlike the Restatement approach, such offers do not
have to recite any fake consideration. But the section limits the duration of a promise to leave an
offer open to the time stated or three months (whichever is less) or, if the offer does not mention
any time, for a reasonable time, not to exceed three months. So, a promise by a merchant in a
signed writing to leave an offer open for two months is enforceable without consideration for two
months. A promise by the merchant to leave an offer open for six months is enforceable without
consideration for three months. A promise to leave an offer open forever would be enforceable for
a reasonable time, up to three months.

e.    Bars to Revocation—Beginning Performance of Unilateral Contracts
Contracts professors (at least ancient ones) love to play with this issue. So read with care.

Suppose Alice offers to pay you $400 if you sell and deliver your piano to her. Notice that Alice
has made an offer for a unilateral contract—she wants your sale and delivery of the piano, not a
promise to sell it.220 Suppose you prepare the piano for delivery and, because she lives down a
hill from you and the piano is on wheels, you push it out of your house and hop on while the piano
rolls down the hill. (I once delivered a piano this way. Honest.) Suppose, however, that Alice
yells out to you as you coast down the hill, “I revoke my offer.” She then claims that her
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revocation is effective because you had not accepted her offer, which required the actual
delivery of the piano before you received her revocation.

OK, this is an unusual example, but it raises an important, fairly common issue. How should
contract law treat a revocation of an offer after an offeree has begun, but not finished, performance
of a unilateral contract? This issue arises in important settings. For example, an employer may
create an employee benefits package in the form of an offer for a unilateral contract: “If you work
for us for twenty years, you will earn a pension.”221 Does contract law protect the employee if the



employer “revokes” the pension after 15 years? For another example, an offeror may promise
compensation to a family member if the latter cares for the offeror during the offeror’s “golden”
years and until death.222 What are the family member’s rights if the offeror revokes after the
offeree has tendered years of care?223 (Remember, at the time of the revocation, the family member
hasn’t accepted by caring for the offeror until his death.)

Although one analyst writing in the Yale Law Journal originally thought (he later reneged) that
the offeror of a unilateral contract had the right to revoke without any liability even after the
offeree has begun performance,224 the modern view protects the offeree who is trying to perform.
(See, don’t believe everything you read in the Yale Law Journal.) The first Restatement of
Contracts achieved this purpose by binding the offeror on condition that the offeree complete or at
least tender full performance.225 (A tender is an “ ‘offer of performance * * * accompanied with
manifested present ability to make it good.’ ”226) The second Restatement utilizes the option
contract conception—once you begin to deliver the piano or tender it, you have created an option
contract that binds Alice to allow you to complete performance.227 (Although a legal fiction, think
of your beginning performance as consideration to support Alice’s promise to keep the offer open,
like the $10
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consideration discussed earlier that supported your promise to leave your offer open until
January 31.228) As with the first Restatement, the second Restatement then creates a condition
precedent to Alice’s liability, namely your “completion or tender of the invited performance.”229 It
should also not be surprising to learn that an offeree who has begun performance of a unilateral
contract must “exercise[ ] reasonable diligence” to notify the offeror if the offeror otherwise
reasonably would not learn of the performance.230 More on this in a moment. In cases involving the
sale of goods, without exception, the offeree must notify the offeror of beginning performance
“within a reasonable time.”231

The policy behind creating fictitious option contracts when an offeree begins or tenders
performance should not be hard to see. Contract law protects an offeree who relies on an offer
when the only way to accept requires the offeree to begin performance.232 In fact, perhaps the
option contract approach is not so fictitious after all. Isn’t Alice implying that if you rely on her
offer and begin the shipment of the piano, she will give you a chance to finish? So as not to end a
section with a rhetorical question, I’ll answer myself: “Yes!”

In addition, so as not to end a section with the implication that everything here is clear and
straightforward, I’ll mention two additional issues. First, parties sometimes dispute whether an
offeree has begun performance, and the answer is not always so clear. For example, suppose you
offer to sell your piano to Alice if she pays you $400 first. Has Alice begun performance (so that
you cannot revoke your offer) by taking the cash out of the bank, traveling to your house, and
stating that she was there to pay for the piano? One leading case suggests that the answer is no.233

But a strong dissent, which I would argue is more persuasive, thought that similar actions did
constitute performance of the offer for a unilateral contract.234

68

Second, when must an offeree who begins performance notify the offeror? According to the
second Restatement, the offeree does not have to notify the offeror at all unless the offeror asks for



notification or the offeree “has reason to know” that the offeror will not otherwise learn of the
performance “with reasonable promptness and certainty.”235 In the latter case, the offeree must
exercise “reasonable diligence” to notify the offeror unless the offeror actually learns of the
offeree’s performance in a reasonable time or the offer stated that the offeree did not have to notify
the offeror.236

f.    Bars to Revocation—Offers for Bilateral Contracts
Suppose Alice offers to purchase your piano for $400 if you promise to deliver it. Quickly,

what kind of offer did she make? Right, her offer is for a bilateral contract.237 You might think that
an offer for a bilateral contract does not involve revocation issues pertaining to the reliance of the
offeree, such as we have just seen with offers for unilateral contracts.238 After all, the offeree who
receives an offer for a bilateral contract merely has to promise to perform. But if you think there
are no revocation issues, you would be wrong.

Consider the great case of Drennan v. Star Paving Co.239 Drennan was a general contractor
who made a bid to construct a school. In formulating his bid, Drennan relied on subcontractors’
bids for various portions of the job. Star Paving, one of the subcontractors, made a bid over the
telephone to perform the paving work for Drennan for $7,131.60. Drennan asked Star Paving to
repeat the bid, which it did. Star Paving’s bid was the lowest bid for the paving and Drennan
incorporated it into his bid for the general contract. Drennan was awarded the general contract.
The next morning, Drennan visited Star Paving’s office and introduced himself. Before Drennan
could say anything else, Star Paving’s construction engineer told Drennan that Star Paving had
made a mistake and could not perform the work for the amount it bid. Drennan then found another
paving subcontractor who agreed to do the work for $10,948.60, and sought damages from Star
Paving.

Was Star Paving’s bid enforceable? Remember, the bid basically constitutes an offer for a
bilateral contract: “We promise to
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do the paving work, if you promise to pay us $7,131.60.” Although Drennan had used Star
Paving’s bid in compiling its own bid for the general contract, Drennan had not yet accepted by
promising to pay at the time Star Paving revoked its offer because of its claimed mistake.240 It
looks like Drennan is in trouble!

The first few conclusions of the court seemed to substantiate that Drennan was in a fix. First,
the court found that Star Paving had not promised to keep its bid open in exchange for Drennan’s
use of the bid. In other words, the parties had not entered an option contract (with Drennan’s use of
the bid as consideration for Star Paving’s promise to leave the bid offer open) because the
evidence did not support the existence of such an intention on the part of the parties. Next, the court
held that Drennan’s use of Star Paving’s bid was not an acceptance of Star Paving’s offer for a
bilateral contract. A reasonable person would not believe that Drennan’s use of Star Paving’s bid
showed that Drennan intended to be bound to Star Paving’s offer. (Apparently, the custom in the
construction industry allowed a general contractor to replace a subcontractor after receiving the
general contract, although the general contractor could not delay doing so too long.241) To accept
Star Paving’s offer for a bilateral contract, Drennan would have had to promise to use Star Paving,
which it did not do before Star Paving revoked during that fateful morning meeting between the
parties.



Notwithstanding these findings, the court still held in favor of Drennan. The court focused on
Drennan’s reliance on Star Paving’s bid. Calling the problem of revocation of offers for unilateral
contracts an “analogous problem,” the court held that “it is only fair” to allow Drennan an
opportunity to accept Star Paving’s bid when Star Paving had reason to understand that Drennan
would rely on the bid and Drennan did rely on it.242 The court also invoked Restatement (Second)
of Contracts, section 90, which enforces promises when the promisor should reasonably expect the
promisee to rely on the promise. (We study section 90 in almost nauseating detail in Chapter 3.)
Drennan and other decisions that follow its

70

reasoning have thus created a new revocation bar, namely reasonable reliance on an offer for a
bilateral contract.

The decision in Drennan causes me some concern. First, one can question the analogy to offers
for unilateral contracts where, we have said, the only way to accept is by relying on the offeror to
keep the offer open and by beginning performance. An offeree of a bilateral contract, on the other
hand, can bind her offeror by promising to perform before relying on the contract. One can
therefore argue that any reliance by Drennan before he accepts is at his own risk. Further, section
90 of the second Restatement applies only when a promisor should reasonably expect the promisee
to rely. Why should an offeror of a bilateral contract reasonably expect an offeree to rely on the
offer before acceptance?243 Suppose you offer to sell your piano to Alice for $400 and, before
replying, Alice purchases expensive accessories for the piano. I doubt that you would reasonably
have expected her to do this. After all, you and she had not formed a contract to sell the piano.
(What are piano accessories anyway?)

In support of the court’s decision in Drennan, apparently general contractors customarily
relied on subcontractors’ bids before accepting them, just as Drennan had done. Taking custom into
account, Star Paving reasonably should have expected such reliance. I know of no such custom
with piano accessories, however.

Finally, with respect to the Drennan case, I have always been suspicious of Drennan’s trip to
Star Paving the day after Drennan was awarded the general contract. Why did he stop off there and
not at some other subcontractor’s office or just go to his own place of work? Perhaps Drennan was
himself suspicious that Star Paving had made a mistake. (The court stated, however, that Drennan
“had no reason to know that defendant had made a mistake in submitting its bid since there was
usually a variance of 160 per cent between the highest and lowest bids for paving in the desert * *
*.”244) We will see in Chapter 9 that such a suspicion (if he had it) would probably be sufficient to
allow Star Paving relief from its bid.
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6.    Bargaining at a Distance
This subsection takes up an issue that soon may be of historical interest only. The issue

concerns contract formation when the parties are separated by some distance and use the mail (or
telegram) as their medium of communication. (Most students seem addicted to e-mail and the
internet, so you should be able to guess why this issue may soon be obsolete.) Despite innovative
ways of communicating and forming contracts, at least a brief look at the old stuff is still in order.
This is because a major question facing lawmakers today is whether the traditional rules of
contract formation ought to apply to the new technology. In order to understand this set of issues,



we need to look at the traditional rules and then test them out in the new electronic environment.

a.    Communication via the Mail or Telegram (The Old Stuff)
The main problem when parties communicate via the mail is that both parties cannot know at

the same time whether they have formed a contract. The offeror doesn’t know when and if the
offeree put a letter of acceptance in the mail until the offeror receives the letter. The offeree
doesn’t know when and if the offeror received the acceptance until the offeror sends a
confirmation. As an early case said, “[a]nd so it might go on ad infinitum.”245 Who should contract
law favor, the offeror or the offeree?

Of course, an offeror can prescribe in the offer that the offeror must receive an acceptance
before a contract is formed, thereby assuring that the offeror is first to know when a contract is
formed. Suppose, for example, on July 1 you send a letter to Alice in which you offer her your
piano for $400. You specify that you must receive an acceptance by mail (and by no other medium)
by July 20. We have learned that contract law will honor your prescriptions as to the time and
manner of acceptance.246 Alice’s letter of acceptance that is posted on July 19 and arrives on July
21 is no good. (We have also seen that you can revoke your offer even before July 20 unless one of
the bars to revocation apply.247 Gee, we’ve covered a lot already.)
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Now suppose you fail to include any language in your July 1 offer with respect to the time or
manner of acceptance. Contract law must determine who gains the advantage with respect to
knowing when a contract is formed. For example, suppose on July 8, Alice posts a letter of
acceptance to you, which you receive on July 11. Is the contract formed on July 8 or July 11? The
date of formation is not important if both parties perform the deal without incident. But suppose
you sent a letter to Alice on July 6 revoking your offer, which Alice received on July 9. Recall that
revocations are not effective until the offeree receives them, here July 9.248 So, if Alice’s letter of
acceptance forms a contract when posted on July 8, your revocation is no good. But if Alice’s
letter of acceptance forms a contract when you receive it on July 11, the revocation Alice received
on July 9 is effective and you are not bound.

After some debate in the courts, contract law has settled on the “acceptance-is-good-when-
posted” rule, so Alice’s letter posted on July 8 forms the contract and your revocation is
ineffective.249 You should have prescribed when the acceptance becomes effective, namely when
you receive it. In fact, a fairly persuasive argument in favor of the acceptance-is-good-when-
posted rule is that offerors can protect themselves from the uncertainty concerning when a contract
has been made and offerees cannot. If an offeror fails to avail itself of that protection by
prescribing a time of acceptance in the offer, then the law should favor the offeree.250

Courts have also offered other reasons for the acceptance-is-good-when-posted rule. One is
that the offeror, by choosing to use the mail, has made the post office her agent. As soon as an
offeree posts an acceptance, constructively it is in the hands of the offeror.251 Another explanation,
at least for adhering to the rule, is that contract law requires certainty as to when contracts are
formed and most courts have already settled on the acceptance-is-good-when-posted rule. Courts
should not change this settled rule now.252

73

Regardless of the reasons for the acceptance-is-good-when-posted rule, its ramifications are



clear. In the absence of a prescription in an offer otherwise, a posted acceptance forms a contract
and neither party can change her mind. If Alice posts an acceptance before she receives a
revocation of the offer, a contract is formed. If she posts her acceptance, but the postal service
loses it, a contract is still formed. If she posts her acceptance but retrieves it from the post office
(modern rules allow this), a contract is still formed.253

b.    Electronic Offer and Acceptance
Electronic contracting raises lots of issues, but the most basic is whether the contract rules of

agreement (the material of Part B of this chapter) should apply to this new medium in total, with
some refinement, or not at all. Obviously, if the latter, electronic contracting would require a
whole new set of rules. Although we are still fairly early in the development of electronic
commerce, I am not aware of anyone asserting persuasively the position that contract law must
begin anew in the field of electronic contracting. Basic principles, such as that contract law should
enforce agreements supported by consideration, that contract law should use an objective
“reasonable person” test to determine whether the parties have made an agreement, and that
contract law should enforce the prescriptions in offers, seem to apply with equal strength to the
electronic contracting medium. But some changes in contract law may be necessary to suit this new
manner of contracting. For example, in Chapter 6, we will investigate some problems of consumer
standard-form contracting that the new medium exacerbates.254 (We will see, for example, that
internet sellers may take advantage of our impatience and our tendency to be “click happy” by
including unfair terms in our standard-form agreements.) However, here we focus on whether the
rules of bargaining at a distance heretofore applied to the mail and telegram should also apply to
electronic contracting. More specifically, should the “acceptance is good when posted” idea apply
to internet and to e-mail so that an internet form or e-mail acceptance becomes effective when
sent?
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Only a brief discussion seems necessary. Although the problem of delay in communication is
largely eliminated with electronic contracting, there will be occasional glitches. For example, a
party may accept by sending an e-mail or by clicking on an “I accept” button on an internet page,
but the transmission may fail to go through. Is a contract formed at the time the offeree sends the
message?

Note that, just as in a paper world, an offeror can protect herself by requiring the receipt of an
electronic message before a contract is formed. By failing to do so, the equities lie with the
offeree. The acceptance should therefore be effective when sent. In short, the same reasoning
applies to both electronic and paper communication.

7.    Limitations of Agreement Law
I do not mean to alarm you when I report that some lawyers and contracts writers claim that

most of what we have reviewed in Part B of this chapter is archaic and irrelevant. They do not
base their claim so much on the inroads of electronic technology, but on their view that the actual
processes of contracting are very different from the neat offer and acceptance scenarios often
described in cases and textbooks (and here). For example, businesses often make preliminary
agreements of many different kinds:

Especially when large deals are concluded among corporations and individuals of substance,
the usual sequence of events is not that of offer and acceptance; on the contrary the



businessmen who originally conduct the negotiations, often will consciously refrain from ever
making a binding offer, realizing as they do that a large deal tends to be complex and that its
terms have to be formulated by lawyers before it can be permitted to become a legally
enforceable transaction. Thus the original negotiators will merely attempt to ascertain whether
they see eye to eye concerning those aspects of the deal which seem to be most important from
a business point of view. * * * When the lawyers take over, again there is no sequence of offer
and acceptance, but rather a sequence of successive drafts. * * * After a number of drafts have
been exchanged and discussed the lawyers may finally come up with a draft which meets the
approval of all of them, and of their clients. It is only then that
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the parties will proceed to the actual formation of the contract, and often this will be done by
way of a formal “closing” * * *.255

If deals between “corporations and individuals of substance” (I guess that excludes you and
me) do not have an identifiable sequence of offer and acceptance, the traditional approach to
agreement formation, namely looking for “the offer” and “the acceptance,” obviously will not be
very helpful in this context. In such situations, contract law requires a different modus operandi.

Similarly, in sales of goods between businesses, the parties often utilize purchase orders and
acknowledgment forms, but often fail to read the fine print on the forms. Sometimes the two forms
do not match. For example, suppose a buyer’s purchase order includes a term requiring arbitration
of disputes, but the seller’s acknowledgment form specifically calls for adjudication in a court. If a
dispute develops and the seller sues the buyer for breach of contract in a court, the court must
determine whether the parties made an enforceable contract (after all the acknowledgment form
does not match the purchase order) and whether it should hear the dispute or require arbitration.

A third instance of contract formation where traditional rules of offer and acceptance are
problematic involves what some people call “rolling contracts,” often between a business and a
consumer. Suppose a consumer orders a computer over the telephone and pays by giving her credit
card information. The seller sends the computer in a package that also contains all of the terms of
the deal. Is a contract formed? What are its terms?

Before turning to contract law’s approach to these problems, I owe you a brief defense of
traditional offer-and-acceptance analysis. After all, we just spent lots of time reviewing it. The
law of offer and acceptance remains important because critics underestimate the number of
contracts made via this traditional route. In addition, courts still employ offer-acceptance analysis
even when this framework does not fit very well. In order to understand the analysis, we must be
conversant with offer and acceptance law. Restatements, statutes, and international conventions
also continue to pay lots of attention to offer and acceptance law. Finally, we will see that contract
law’s response to instances where the exchange
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lacks a clear offer and acceptance still resembles the traditional approach.

a.    The Legal Significance of Business Draft Agreements
Now let’s get to the substance of the problem. How should contract law determine when the

parties become bound when the parties produce lots of drafts, turn things over to lawyers, and then
sign papers at a closing? You might think that this is not a hard question: Contract formation must



occur at the closing when the parties sign the final documents. However, sometimes the parties
sign earlier drafts, denominated “agreement to agree,” “preliminary agreement,” “memorandum of
intent,” or the like, and sometimes they intend these earlier drafts to have a legal effect. What result
when the parties fail to reach a final agreement, but one party claims that a signed draft constitutes
a legally enforceable contract?

For example, suppose that Ajax Piano Co. and Neighborhood Music Co. intend to combine
forces and create one large music company. One of the many documents they sign is a
“memorandum of intent,” that contains most of the details of the merger. The memorandum also
states that the parties’ lawyers “will proceed as promptly as possible to prepare an agreement
acceptable to Ajax and Neighborhood for the proposed combination of businesses.” Further, under
the heading “conditions,” the memorandum states that the obligations of the parties shall be subject
to the “preparation of the definitive agreement for the proposed combination in form and content
satisfactory to both parties and their respective counsel.” The parties also issue a press release
stating that they had “agreed to cooperate in an enterprise that will serve the music industry.” Soon
after publication of the press release, Neighborhood decides not to proceed with the merger. Does
Ajax have any legal rights?256

Ajax’s rights depend on how contract law treats the memorandum of intent. There are at least
three possibilities. First, contract law could find that the memorandum is not legally enforceable at
all.257 The parties simply meant to memorialize their
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tentative oral understandings in a writing so that they can refer to them later. At the other
extreme, contract law could find that the memorandum is a legally enforceable contract.258 The
parties sought to bind themselves while they complete the remaining terms and refine the
agreement. In the middle, contract law could find that the memorandum constitutes a legal
obligation to make a reasonable effort to conclude the deal.259 The parties have come far enough to
expect that their counterpart will not simply change its mind without a good business reason
related to the particular deal.

You should not be surprised to learn that contract law sorts out these alternatives by
determining which category the parties intended. Also not surprising, contract law determines the
parties’ intentions objectively under the reasonable person test.260 Would a reasonable person
believe that Ajax and Neighborhood intended not to be bound by their memorandum of intent,
intended to be bound to an enforceable contract, or intended to be bound to use best efforts to
complete the final deal?

Contract law determines what a reasonable person would believe no differently here than in
other contexts. For example, recall the court’s approach in Lucy v. Zehmer.261 The court examined
all of the circumstances to determine whether a reasonable person would believe Zehmer intended
to contract. As with that inquiry, in cases such as the Ajax—Neighborhood merger, courts
investigate, the language of the writing, the degree of detail, the importance of the subject matter,
statements and conduct of the
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parties both inside and outside the formal negotiations, and any other relevant contextual
matters.262



What does this portend for Ajax and Neighborhood? Their memorandum of intent uses
language of commitment: The lawyers “will proceed as promptly as possible to prepare an
agreement * * *.” Further, the memorandum already includes most of the terms. The parties also
issued a press release stating that they had “agreed to cooperate.” On the other hand, the parties
clearly contemplated that they would enter a later, final agreement and would “condition”
enforcement of the final agreement on their satisfaction with it. In such situations, courts often
decide that the parties intended to bind themselves to make a reasonable or good faith effort to
conclude their deal.263 A reasonable effort requires more than simply changing one’s mind about
entering the contract for reasons independent of the terms of the final draft.264

b.    The Requirement of Certainty in Business Agreements
A party such as Neighborhood, that is contesting the enforcement of a draft agreement, has

another defense. Even if the parties intended their preliminary draft to have legal effect, the draft
may not be enforceable if the draft omits too many important terms.265 Courts in such situations
decline to enforce the contract on the grounds of uncertainty. Even if the parties intended to
contract,
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a court may reason that it would not know what to enforce.266 Although the doctrine of
uncertainty applies to all kinds of contracts, it is especially prevalent with regard to business
agreements.

Suppose, for example, that a renewal clause in a lease states that “the Tenant may renew this
lease for an additional period of five years at annual rentals to be agreed upon.” A court may
decline to enforce this agreement-to-agree on the ground that the contract fails to inform the court
of any basis for determining the renewal rate.267 On the other hand, if the contract called for a
renewal rate at market value or some percentage above the existing rent, a court would not hesitate
to enforce the lease.268

Despite some decisions to the contrary,269 courts should make every effort to fill gaps and
enforce agreements when the parties intended to contract. Recall that in Wood v. Lucy, Lady Duff–
Gordon,270 Judge Cardozo found that, although Wood had not expressly promised to market Lucy’s
designs, the evidence showed that he had agreed to make reasonable efforts to do so. We can apply
this lesson to the lease-renewal problem. If the parties were serious about granting the tenant an
option to renew, the court should enforce the obligation. The court could find that the parties
impliedly agreed to a reasonable renewal rate based, for example, on the market value of the
leasehold. Some decisions reflect this line of reasoning.271 In addition, Article 2 of the UCC
relaxes the uncertainty test. Section 2–204(3) states that “[e]ven though one or more terms are left
open a contract for sale does not fail for indefiniteness if the parties have intended to make a
contract and

80

there is a reasonably certain basis for giving an appropriate remedy.”272

c.    Form Contracts between Sellers and Buyers of Goods
Let’s investigate further the example above involving a buyer’s purchase order of goods and a

seller’s acknowledgment form that contradict each other and let’s fill out the facts. Although there



are lots of variations, here is a typical (although simplified) case: The buyer, Ajax Piano Co.,
wants to purchase certain lumber for manufacturing pianos from Seaman’s Lumber Co. Ajax’s
manager telephones Seaman’s selling agent and orders the lumber. The parties do not discuss the
details (beyond price and delivery date) because they contemplate the exchange of a purchase
order and acknowledgment form. Ajax then fills out and mails one of its purchase order forms,
prepared by its lawyers and loaded with terms favorable to Ajax. The purchase order includes a
term requiring arbitration of disputes. Before Seaman’s receives the purchase order, it sends its
acknowledgment form (prepared by its lawyers and full of provisions favorable to Seaman’s) to
Ajax, so the two forms cross in the mail. Seaman’s form calls for adjudication of disputes in a
court. After each party receives the other’s form, Seaman’s delivers and Ajax pays the first
installment of the purchase price of the lumber. Ajax is not satisfied with the lumber and, after
some unsatisfactory discussions with Seaman’s, Ajax refuses to pay the next installment. Seaman’s
sues Ajax in a court. The court must determine whether the parties formed a contract, and if so,
whether the contract requires arbitration.

Obviously this is a tough case for anyone trying to resolve it by using basic offer and
acceptance rules. The parties likely did not form a contract during their telephone conversation
because they contemplated an exchange of forms and because business people understand that a
writing is required to close a contract for the sale of goods of $500 or more.273 If the parties are
not bound by the telephone call, Ajax’s purchase order probably constitutes an offer under the
“reasonable person” test of offer-acceptance law.274 If so, Seaman’s acknowledgment form must
be a counteroffer, since it is not a “mirror image” of the offer but, instead, includes provisions that
contradict the offer, such as the requirement that the parties adjudicate disputes in court. Ajax’s
acceptance of the lumber, then, must constitute an acceptance of Seaman’s counteroffer. A contract
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is thus formed on Seaman’s terms and the arbitration provision in Ajax’s purchase order drops
out.

The problem with this analysis, of course, is that the parties have not read their forms at all, so
to speak of an agreement between the parties to decide disputes in court, not through arbitration, is
pure fiction. In addition, the offer and acceptance analysis arbitrarily favors the party who sends
its form last. In defense of this approach, one can argue that each party should read their forms so
that Ajax should be on notice of Seaman’s terms and Ajax should not accept the lumber unless it is
willing to accept Seaman’s terms. Most courts and analysts, however, assume that business parties
simply do not read the forms regardless of the legal incentives.275 If true, perhaps it is unwise
arbitrarily to favor the party who has the “last shot” at denominating the terms.

The drafters of UCC section 2–207 saw the problems with traditional offer and acceptance
analysis of the “battle of the forms” and sought to draft a solution.276 Unfortunately, the UCC
approach has not been successful. It is itself complex, controversial, and the subject of lots of
litigation. Amendments have been suggested, but so far unsuccessfully (we will briefly look at the
proposed amendments below277). Fortunately, we need only cover the basics of section 2–207 here
because the section is an important subject in most upperclass commercial law courses. (But if
your school covers the section exclusively in contracts and you find what follows too basic, you
can get more than you bargained for on 2–207 in James J. White, Robert S. Summers, and Robert
A. Hillman, The Uniform Commercial Code, 77–115 (6th ed. 2012).

Section 2–207 is important enough to quote in full:



Additional Terms in Acceptance or Confirmation
(1) A definite and seasonable expression of acceptance or a written confirmation which is

sent within a reasonable time
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operates as an acceptance even though it states terms additional to or different from those
offered or agreed upon, unless acceptance is expressly made conditional on assent to the
additional or different terms.

(2) The additional terms are to be construed as proposals for addition to the contract.
Between merchants such terms become part of the contract unless:

(a) the offer expressly limits acceptance to the terms of the offer;
(b) they materially alter it; or (c) notification of objection to them has already been given

or is given within a reasonable time after notice of them is received.
(3) Conduct by both parties which recognizes the existence of a contract is sufficient to

establish a contract for sale although the writings of the parties do not otherwise establish a
contract. In such case the terms of the particular contract consist of those terms on which the
writings of the parties agree, together with any supplementary terms incorporated under any
other provisions of this Act.278

First, note that the section applies both to situations where a writing constitutes a confirmation
of a deal already made, and to situations such as ours, where the purchase order constitutes an
offer and the acknowledgment form constitutes a “definite and seasonable expression of
acceptance.”279 Professors White and Summers (and me) point out that section 2–207 contemplates
three contract-forming avenues in offer-acceptance situations such as the Ajax–Seaman’s
contract.280 We will now analyze each of these routes.

Route 1 Route 1 consists of subsection 1 up to the comma, which language abrogates the
common-law mirror-image rule (“operates as an acceptance even though it states terms additional
to or different”). Route 1 also consists of subsection 2 of section 2–207, which explains what
happens to the “additional terms” in the acceptance.
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Here is one important source of confusion in section 2–207: Note that subsection 2 speaks only
of “additional terms” and says nothing about what happens to “different terms.” Most interpreters
of section 2–207 understand the difference between “additional” and “different” terms in the
following way: Because Ajax’s form called for arbitration and Seaman’s form provided for court
adjudication, Seaman’s form contains a “different” term. On the other hand, if Ajax’s form did not
address the forum for resolving disputes and Seaman’s called for arbitration, Seaman’s term would
be “additional.”281

At any rate, what is the significance of subsection 2’s reference to “additional” terms and not
“different” terms? Among the possibilities, the drafters could have meant “additional” in
subsection 2 to refer to both “additional or different” terms in subsection 1.282 Alternatively,
perhaps they intended subsection 2 to apply only to “additional” terms. If the latter, section 2–207
gives no guidance on what happens to “different” terms. Some commentators and courts believe
that “different” terms knock each other out of the contract, with the court to fill the gap.283 Applied



to the Ajax–Seaman’s problem, this approach would mean that the arbitration provision and court-
adjudication term knock each other out of the contract. Court adjudication would then be the mode
of dispute settlement, not because Seaman’s form called for it, but because court adjudication is
the form of dispute resolution that applies when the contracting parties have left a gap with respect
to the issue. Contracts lawyers use the name “default rules” to refer to sources of law that apply
when the parties have not drafted a rule for themselves. The default rule with respect to the forum
for resolving contracts disputes is the courts.

If subsection 2 applies to both “additional or different” terms, the following analysis applies:
The first sentence of subsection 2 says that Seaman’s court-adjudication term is a “proposal[ ] for
addition to the contract.” The next sentence, containing provisions
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(a) through (c), applies only if the parties are “merchants.”284 Merchants, under Article 2 of the
UCC, include people “who deal in goods of the kind * * *.”285 Here, Ajax and Seaman’s “deal” in
lumber because Seaman’s sells it and Ajax builds pianos with it, so they are merchants and the
second sentence of subsection 2, with provisions (a) through (c), applies. Before applying it, let’s
see what would happen if the parties were not merchants. In that case, only the first sentence of
subsection 2 would apply and we would have to determine what happens to “proposals for
addition to the contract” when the parties go through with their deal.286 Again, section 2–207
leaves us hanging. One can argue that if Seaman’s court-adjudication term is only a proposal (and
not a counteroffer), it would drop out if not expressly accepted by Ajax. The parties would have to
arbitrate their dispute.

Because the parties are merchants, subsections (2)(a) through (c) apply. Subsection (2)(a)
provides that Seaman’s court-adjudication term becomes part of the contract unless Ajax’s offer
“expressly limits acceptance” to Ajax’s terms. Assume that no such language appeared in Ajax’s
form. Subsection (2)(b) states that Seaman’s court-adjudication term becomes part of the contract
unless it “materially alter[s]” the offer. Presumably, a term that changes the manner in which
disputes will be settled is a material alteration. Seaman’s term therefore drops out of the contract.
The term would also have dropped out under subsection (2)(c) if Ajax had notified Seaman’s or
notified it within a reasonable time that Ajax objected to the court-adjudication term. Apparently,
the drafters did not contemplate that Ajax’s arbitration term in its purchase order would constitute
notification to Seaman’s that Ajax objects to court adjudication. Ajax must state this intention
explicitly.

Note that the result of the Ajax–Seaman’s dispute under section 2–207, route 1, is the exact
opposite of the result under common-law offer and acceptance rules: Ajax gets arbitration. The
party that sent its form first prevails. As with common law, however, there is no particularly
compelling explanation for why the law should favor the first party when neither party reads their
forms.
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Route 2 Contract formation under route 2 consists of subsection 1 after the comma: “unless
acceptance is expressly made conditional on assent to the additional or different terms.” With this
language, the drafters embraced the idea that a party such as Seaman’s has the power to make a
counteroffer. But it is not enough for a party to simply include an “additional or different” term (as
here) for the communication to constitute a counteroffer. According to case law, Seaman’s form



would have to track the language of the statute, including something like “acceptance expressly
conditional on Ajax agreeing to judicial resolution of disputes.”287

If route 2 applies to Ajax and Seaman’s, Ajax’s acceptance of the goods and payment would
constitute an acceptance of Seaman’s counteroffer and Seaman’s court-adjudication term would
prevail. This, of course, is the common-law outcome.288

Route 3 Section 2–207(3) provides the third route of contract formation. Most commentators
conclude that the section applies when the parties’ forms hopelessly conflict and obviously do not
establish an intention to be bound, yet the parties act as if they have a contract, such as by
delivering and paying for the goods.289 One challenge, of course, is determining precisely when the
writings conflict so much that route 3 applies. For example, one can argue that section 2–207(3)
should govern the Ajax–Seaman’s transaction, not section 2–207(1) and (2). Recall that each
party’s form heavily favors its drafter and several additional conflicts therefore likely exist.
Further, the forms crossed in the mail so one can take issue with the conclusion that Seaman’s
acknowledgment form constituted “a definite and seasonable expression of acceptance” under
route 1. Of course, the lack of clarity even as to which route to follow does not add to the general
luster of section 2–207.

If subsection (3) does apply, it specifies the governing terms. Specifically, the contract consists
of the matching terms in the two forms and, to fill remaining gaps, terms supplied by other
provisions of Article 2. (Article 2 contains gap-filler provisions, for example, with respect to the
price of goods, the place of delivery,
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and the time for delivery.290) Ajax would not be entitled to arbitration because the parties did
not agree to arbitrate and Article 2 does not supply a term that requires arbitration of disputes.

Amended section 2–207 You are not alone if you read through the previous explanation of
section 2–207 and exclaimed, “what a mess” (not my explanation, section 2–207 itself). As you
know, ALI and NCCUSL proposed amending Article 2 for possible adoption by the state
legislatures (but to no avail).291 These bodies spent considerable time trying to resolve some of the
ambiguities of section 2–207. Their ideas are worth perusing.

The amendment largely follows route 3 (subsection 3) of existing section 2–207:
* * * If (i) conduct by both parties recognizes the existence of a contract although their

records do not otherwise establish a contract, (ii) a contract is formed by an offer and
acceptance, or (iii) a contract formed in any manner is confirmed by a record that contains
terms additional to or different from those in the contract being confirmed, the terms of the
contract, subject to Section 2–202, are:

(a) terms that appear in the records of both parties;
(b) terms, whether in a record or not, to which both parties agree; and
(c) terms supplied or incorporated under any provision of this Act.

A “record” under the Article 2 amendments includes both written and electronic agreements.292

Section 2–202 refers to the parol evidence rule, which we take up in Chapter 7 (and can ignore for
now).293

Under amended section 2–207, the Ajax–Seaman’s exchange would constitute either a contract
recognized by the parties, but not by their records under (i), or a contract formed by offer and
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acceptance under (ii). (This parallels contract formation under routes 3 and 1 respectively
under existing section 2–207.) Either way, subsections (a) through (c) establish the terms. Ajax’s
arbitration provision was not in each record under (a), and the parties did not agree to arbitrate
outside of their records under (b). Subsection (c) therefore applies and Article 2 would supply the
gap filler on dispute resolution. As with existing section 2–207, Ajax would not be entitled to
arbitration because the parties did not agree to it and Article 2 does not supply a term that requires
arbitration of disputes.

Amended section 2–207 would improve analysis of the “battle of the forms” because it is
simpler. Still, courts would have to wrestle with new ambiguities, such as how to prove whether
parties “agree” to terms outside of their records. Suppose, for example, that Ajax’s form was silent
on dispute resolution and Seaman’s included an arbitration provision. Did Ajax agree to
arbitration by taking and paying for the goods? Nevertheless, the American Law Institute’s new
Principles of the Law of Software Contracts models its battle-of-the-forms provision on amended
section 2–207.294

d.    Rolling Contracts
The final example of a situation in which offer-acceptance analysis is problematic involves

“rolling contracts.” In rolling contracts, consumers order and pay for goods before having an
opportunity to read most of the terms, which are contained on or in the goods’ packaging.295 The
terms of “rolling contracts” thus just keep rolling along as the deal progresses.

Consider the leading case of Hill v. Gateway 2000.296 The Hills ordered a computer from
Gateway over the telephone and gave their credit card information to the salesperson. Soon
thereafter, Gateway delivered the computer in a box that contained Gateway’s standard form,
including a declaration that the terms would govern the transaction unless the Hills returned the
computer in 30 days.297 After using the computer for more than 30 days, the Hills experienced
problems with its performance, and sued Gateway in federal court. A term in the standard form
required arbitration of disputes.
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The court found that Gateway’s shipment of the computer with the terms, including the 30-day-
return right, constituted an offer. The Hills accepted the offer, according to the court, by keeping
the computer for more than 30 days. The contract, which was formed at the end of the 30 day
period, therefore included the arbitration provision along with Gateway’s other terms.298

So far this looks like an ordinary offer and acceptance case, at least according to the court.
However, the Hills maintained that the acts of paying for the computer and of Gateway’s shipping
it constituted an offer and acceptance thereby forming a contract. Further, because nothing in UCC
section 2–207(2) limits it applicability to merchants or to “battle of the forms” situations, the
“additional” terms that followed contract formation, including the arbitration provision, drop out
as proposals that the Hills did not accept.299

The court did not accept the Hills’ argument in part because it found that Gateway conditioned
contract formation on the Hills’ examination of the goods and the terms, something they could not
do until long after the telephone order and payment. The court neglected to apply section 2–206(1)
(b) of the UCC, which provides:



Unless otherwise unambiguously indicated by the language or the circumstances * * * an order
or other offer to buy goods for prompt or current shipment shall be construed as inviting
acceptance either by a prompt promise to ship or by the prompt or current shipment of
conforming or non-conforming goods * * *.300

According to section 2–206(1)(b), the Hills version of offer and acceptance was correct
unless the language of the contract or the circumstances showed “unambiguously” that contract
formation was postponed until 30 days after delivery of the computer to the Hills. But the truth is
that the parties likely gave little thought to the legal question of when their contract was formed.
Rather, the parties were concerned with the procedure for ordering, delivering, and returning the
computer, and when the Hills would receive the
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terms. Thus, section 2–206(1)(b) appears to favor the Hills’ version of the facts.
Perhaps a better approach to “rolling contracts,” would be to focus less on offer and

acceptance, which does not appear to produce very definitive results on when a contract is formed,
and more on the fairness of the terms that come in the box. Courts should strike unconscionable
terms, a category of terms that we will discuss fully in Chapter 6 (where we again take up Hill v.
Gateway).301 For now, understand that the crux of the matter is whether the manner of revealing the
terms or what they say is fundamentally unfair. Because “terms in the box” are common, cost
efficient, and similar to travel tickets, insurance agreements, and countless other terms-after-
payment transactions, courts have not found this method of doing business unfair. In Brower v.
Gateway 2000,302 however, the court found Gateway’s arbitration provision unconscionable, not
because of Gateway’s method of supplying the terms, but because it required the purchaser to incur
“excessive costs” to arbitrate its dispute.303
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Chapter 3

ADDITIONAL THEORIES FOR ENFORCING
PROMISES

In Chapter 2, we studied the principal theory for enforcing promises, namely the bargain theory
of consideration. This chapter covers three additional theories for enforcing promises, promissory
estoppel, unjust enrichment, and warranties. Each of these theories allows the court to enforce
promises or obligations that contract law would not necessarily enforce under a bargained-for
exchange theory. These statements are not very meaningful in the abstract (but I had to write an
introduction), so let’s get to the material. After reading this chapter, you will have a more complete
picture of the legal enforcement of promises and obligations. Part A deals with promissory
estoppel, Part B takes up unjust enrichment, and Part C treats warranties.

A.    Promissory Estoppel

1.    Development of the Doctrine
You have learned that a promise is legally enforceable if the promisee supplies consideration

in return for the promise. A gift promise, on the other hand, is not enforceable. But very early on,
courts began to squirm over cases where a gift promise had induced a promisee to rely. Shouldn’t
the law protect these promisees if their reliance was reasonable and provable? In an early case,
Kirksey v. Kirksey, for example, a brother-in-law invited his sister-in-law to move to his land
after his brother died.1 The brother-in-law promised to give his widowed sister-in-law “a place to
raise her family.”2 At some expense, she left the land she was planning to purchase, and moved to
her brother-in-law’s land. After two years, the brother-in-law asked her to leave. The sister-in-
law sought to have her brother-in-law’s promise enforced. The court held that the brother-in-law’s
promise was “a mere gratuity” and refused to enforce the promise.3 But the judge who wrote the
opinion volunteered in dicta that the law should enforce the promise because the promise induced
the sister-in-law to rely, resulting in “loss and inconvenience” to her. In fact, the judge went so far
as to
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urge that this detriment was “a sufficient consideration to support the promise * * *.”4

Obviously, the judge’s language went too far by suggesting that the sister-in-law’s reliance
constituted consideration. Nothing in the facts suggested that the brother-in-law had any other
motive than to make a gift, with the sister-in-law’s travel to the land a necessary condition to
receive the gift.5 By calling the move consideration, the judge was manipulating doctrine (using it
when it doesn’t really apply) and trying to achieve a just result. The cost of such a strategy, of
course, is to introduce confusion into the law. Does promise enforcement require real
consideration or doesn’t it?

As time passed, courts became more willing to hold in favor of relying promisees, but often in
a manner that did bend and stretch the doctrine of consideration. So, for example, courts began to
enforce promises made to charities, often focusing on the charity’s reliance on the promise, and
insisting that the reliance proved the promise to be “abundantly supported” by consideration.6 In



addition, courts of equity applied equitable exceptions to the requirement of consideration. For
example, equity holds that a promise of a gift of land is enforceable if the promise induces the
promisee to improve the land.7 Although such non-bargain situations demonstrated courts’ focus on
the promisee’s detrimental reliance, still courts could not completely divorce themselves from the
language of consideration. For example, the same court that declared a gift promise of land
enforceable because the promisee relied and made improvements also claimed that the promisee’s
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reliance “constitute[d] in equity, a consideration for the promise * * *.”8

In 1932, the ALI encapsulated a new theory for enforcing promises in section 90 of its
Restatement of Contracts. The section was based on the growing number of reliance cases in the
courts. Samuel Williston, the chief reporter, found the “binding thread” in these cases to be
“justifiable reliance of the promisee.”9 The formulation of a distinct theory of obligation clarified
the law while, at the same time, expanded promissory liability. The section reads in full:

PROMISE REASONABLY INDUCING DEFINITE AND SUBSTANTIAL ACTION
A promise which the promisor should reasonably expect to induce action or forebearance

of a definite and substantial character on the part of the promisee and which does induce such
action or forebearance is binding if injustice can be avoided only by enforcement of the
promise.

2.    Section 90 in the Second Restatement
Section 90(1) of the second Restatement, adopted by the ALI in 1981, contains a few changes:

A promise which the promisor should reasonably expect to induce action or forbearance
on the part of the promisee or a third person and which does induce such action or forbearance
is binding if injustice can be avoided only by enforcement of the promise. The remedy granted
for breach may be limited as justice requires.
You can see that the Restatement (Second) drops the requirement that reliance be “of a definite

and substantial character.” However, it retains the “injustice” requirement, and we shall see that
there is little injustice in refusing to enforce a promise if the reliance was not definite and
substantial.10 The second Restatement’s version of section 90 also provides that the “remedy
granted for breach may be limited as justice requires.” You will see in Chapter 5 that courts have
interpreted this language to allow damages based on either the extent of a promisee’s detrimental
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reliance or the value of the promise.11 Section 90(2) drops the requirement of reliance for the
enforcement of promises to charities or promises that are part of a marriage settlement.12

Section 90 of both Restatements, usually referred to by those in the know as “promissory
estoppel” (the promisor is literally “stopped” from claiming the absence of consideration13),
contains several important elements. Let’s refine your understanding of these elements with a
discussion of each.

a.    Promise
First, there must be a promise. One court (in another setting) aptly defined a promise as



follows: “[A] promise is an assurance, in whatever form of expression given, that a thing will or
will not be done.”14 Many courts declare that the promise must be “clear and definite.”15 Issues
pertaining to this standard often arise in the employment setting. A statement that employment is
“permanent” usually does not satisfy this standard.16 Courts have more difficulty when a
terminated employee claims that her employer’s practice was to dismiss employees only for good
cause and that this practice constitutes a “clear and definite” promise to her.17 In a setting more
pertinent to you now (assuming you are a student), a court stated
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that a university promised a student to grant her a degree if she completed the requirements of
her program.18

In some cases, courts may have been too willing to assume the absence of factual issues on
whether an employer made a promise and to grant summary judgment in favor of the employer. For
example, in Corradi v. Soclof,19 an employee claimed that the president of the company told her
that he had “big plans” for her.20 Later, after reading a newspaper advertisement seeking someone
for her position (not a good day for the employee), the employee confronted her supervisor by
asking whether she should look for a new job. The supervisor responded negatively. In fact, he
“advised her that her job was secure and that there was no need for her to look for other
employment.”21

Despite the employee’s allegations, the court affirmed the trial court’s grant of summary
judgment against the employee. The court held that the “big plans” statement was not a “specific
promise of continued employment.”22 Further, the court thought that the supervisor’s representation
that the employee’s job was “secure” was “conclusory” and did not constitute a promise of
employment for a “specific period of time.”23 But the combined statements of the president and
supervisor probably should have been enough for the court to deny summary judgment. Arguably, a
factual issue remained over whether the employee could reasonably believe that the employer
made a definite promise of continued employment for a reasonable time.24

96

Dickens v. Equifax Services, Inc.25 is another case that tests the patience of those who support
a liberal interpretation of the “promise” requirement of promissory estoppel. Dickens, an
employee of Equifax in Phoenix, alleged that his supervisor made the following promises about his
prospective employment with Equifax in Denver:

(1) he would continue to have a career with Equifax until age sixty-five, (2) he would be
promoted if he moved to Denver, (3) he would receive annual pay increases and annual
bonuses, (4) the amount of his bonus would compensate for his loss of his wife’s income, (5)
he would be a manager in Denver, (6) he would be taken care of by the company, and (7) he
would remain employed by the company.26

Dickens claimed that he relied on these promises and moved to Denver. Alas, Equifax terminated
Dickens on January 5, 1993, his fifty-fifth birthday, after offering him an inferior position, which
he refused. (Before you start to seethe at Equifax’s cruelty, you should also know that his pension
vested on his birthday under Equifax’s retirement plan.)

Despite Dicken’s allegations, the Tenth Circuit affirmed a summary judgment in favor of
Equifax. The court stated that the supervisor’s statements “were not sufficiently definite to be



legally enforceable promises for purposes of establishing promissory estoppel.”27 Further, the
statements were “vague assurances or unsupported predictions, and as such, were not statements
upon which Mr. Dickens could reasonably rely.”28

Yikes! The statements alleged by Dickens seem pretty definite to me.29 At any rate, not all
courts have been so parsimonious about what constitutes a promise for promissory estoppel
purposes. For example, some courts relax the “clear and definite promise”
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requirement when persuaded that a party has reasonably relied on a less than clear
assurance.30

Courts must distinguish a promise from a mere present intention, such as “I intend to keep the
business open.”31 If the business fails, the party who stated this intention should not be liable on
the basis of promissory estoppel because the party never promised that the business would stay
open. In addition, a party who makes a conditional promise should not be liable if the condition is
not satisfied. For example, if an employer promises its employees to continue running its business
if it is profitable, the promisor can abandon the business if it is not profitable, without sustaining
liability based on promissory estoppel.32

b.    Promisor’s Reasonable Expectations
The second element of promissory estoppel is that the promisor must “reasonably expect [the

promise] to induce action or forbearance.”33 Although the rule focuses on what a promisor
reasonably should expect, many courts translate the requirement into an inquiry about the
reasonableness of the promisee’s reliance.34 This makes sense, in most cases, because a promisor
ordinarily should not expect unreasonable actions on the part of the promisee. If an employer
promises an employee six months employment, the employer should not reasonably expect the
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employee to do something rash, such as sign a ten-year lease on her apartment.

c.    Inducement of Action or Forbearance
Further, the promise must actually “induce” action or forbearance.35 In other words, the

promisee must act because of the promise. Suppose Nephew learns that if he continues to smoke
cigarettes he will damage his heart. Nephew therefore quits smoking. Later, unaware of Nephew’s
new resolve, Uncle promises Nephew $1000 if he quits smoking. Uncle’s promise did not induce
nephew’s action and is not enforceable under promissory estoppel.36

Sometimes a court will focus on whether the reliance was a detriment to the promisee. For
example, in reliance on a promise of an endowed professorship, a professor alleged that he
“engaged in scholarly activities at a voracious pace” and did “extraordinarily more work than he
had ever done or will ever do.” The court held that these allegations were not actionable under
promissory estoppel.37 The court reasoned that our professor “boosted” his scholarly reputation,
which was no detriment at all.38

Despite promissory estoppel’s origins as a theory to compensate a party for detrimental
reliance, some theorists report that promissory estoppel cases actually do not require reliance. For
example, one study reported that courts enforce any promise made “in furtherance of an economic



activity” regardless of whether a party relied on the promise.39 Another study posited that courts
enforce “serious” promises regardless of whether the promisee relied
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on them.40 These articles caused a stir in the secondary literature on promissory estoppel.41

However, my recent study of promissory estoppel cases decided in the mid-1990s reports the
continued importance of reliance in judicial decisions.42 The following language in opinions is
typical in its emphasis on the importance of reliance, although it goes too far in dispensing with the
need for a real promise:

The evil to be rectified through promissory estoppel is not the breach of the promise, but the
harm that results from the promisor’s inducement and the promisee’s actions in reliance. The
fact that a promise is indefinite, incomplete or even incapable of enforcement according to its
terms, does not mean that no redress should be possible for the damage that directly flows
from the promisee’s reliance on the promise.43

d.    Injustice
Section 90 states that a promise is binding “if injustice can be avoided only by enforcement of

the promise.”44 Obviously, courts enjoy lots of discretion under an “injustice” standard. Some
courts characterize the injustice issue as a “policy decision.”45 For example, one court enforced a
newspaper’s promise to preserve a source’s anonymity because of the “importance of honoring
promises of confidentiality” and the “resultant harm” to the source that resulted from the broken
promise.46 In another case, the court declined to enforce a promise of long-term employment
because enforcement might undermine “the employer’s discretion and independent judgment in
employment decisions.”47 The Restatement (Second) of
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Contracts supports such results by noting that the “injustice” inquiry should include relevant
“policies.”48

Another policy issue that often arises in promissory estoppel cases is whether a promisee who
quits her current job in reliance on the promise of a prospective employer offering “at will”
employment can recover for breach of that promise. At will employment constitutes a job without a
guaranteed duration, meaning that the employer can terminate the employee at any time. Employers
can argue that there is no injustice in refusing to enforce a promise of at will employment, even if it
induces an employee to leave a job, because the employee is taking the risk that the new job won’t
last.49 This argument has not been very successful. One court stated, for example, that the employee
“had a right to assume he would be given a good faith opportunity to perform his duties to the
satisfaction of [the employer] once he was on the job.”50

Some courts raise the “injustice” prong of promissory estoppel to substantiate a decision
against applying promissory estoppel made on other grounds. Suppose, for example, an employer
tells an employee that her employment probably will be renewed when her term ends.
Subsequently, the employer changes the job description so that the employee no longer is qualified
for the job and the employer does not renew her. It is hard to say that there is an injustice done to
the employee by refusing to apply promissory estoppel because the employer did not make a
promise. On comparable facts, courts have used all of their ammunition and found that there was



no promise and no injustice.51 This approach
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also follows the Restatement (Second), which notes the role of both the reasonableness of
reliance and the formality of the promise in adjudicating the injustice element.52

We have already mentioned that the Restatement (Second) dropped the requirement that
reliance must be “definite and substantial.”53 The “injustice” requirement captures this element too
because it is hard to think of a case where there would be injustice in refusing to enforce a promise
that induced indefinite and insubstantial reliance.54 If you promise to mow Alice’s lawn on
Saturday morning, which induces her to go shopping at that time (to avoid the noise of the mower),
I doubt that any court would entertain Alice’s promissory estoppel claim if you don’t show up.

3.    Expansion of Promissory Estoppel
Although most, if not all, of the cases that inspired Williston to draft section 90 involved gift

promises, courts soon expanded the theory by applying it in cases where a bargain was
unenforceable because of some defense available to the promisor. For example, in Wheeler v.
White,55 the court enforced White’s promise to procure or make a loan so that Wheeler could
develop his property, after Wheeler relied by tearing down an existing building and preparing the
property for new construction. The elaborate contract between the parties was unenforceable
because they failed to agree on key terms, including the interest rate of the loan (they only agreed
on a ceiling rate). Nevertheless the court enforced White’s promise on the ground of promissory
estoppel. Another court enforced Aretha Franklin’s promise to appear in a Broadway musical even
though she and the producer had contemplated, but had not yet signed, a final agreement.56 The
court failed to give Franklin’s defense of no signed contract any r-e-s-p-e-c-t and applied
promissory estoppel because she had informed the producer she would perform and showed
enthusiasm for the project. In addition, Franklin should have known that the producer would
commit to major expenditures before she would be available to sign the contract.

In perhaps the leading case on the expansion of promissory estoppel into the realm of
bargained-for transactions, a grocery store chain called Red Owl Stores represented to Joseph
Hoffman and his wife that it would grant them a Red Owl franchise for
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$18,000.57 During prolonged negotiations, Red Owl kept “upping the ante” by asking for more
money and additional commitments from Hoffman and his family. Red Owl’s representations
induced the Hoffmans to sell the fixtures and inventory of their grocery store, buy and then sell a
bakery building, and commit to a new building lot, all in preparation for becoming a Red Owl
franchisee. The parties never completed the deal because Red Owl kept changing the terms, and
the Hoffmans did not get their franchise. After the deal fell apart, the Hoffmans sued Red Owl for
damages suffered in relying on Red Owl’s representations. The trial court prepared a special
verdict form for the jury based on the theory of promissory estoppel and the jury awarded Hoffman
money damages. On appeal, the court affirmed, holding that Red Owl’s “promissory
representations” induced the Hoffmans to rely to their detriment. The case therefore established
promissory estoppel as a very powerful doctrine. Under promissory estoppel, a party can be liable
for representations made during negotiations prior to the culmination of a contract.

Writers began to emphasize the importance of promissory estoppel after witnessing its



expansion in cases such as Hoffman.58 One scholar claimed that “the principle of section 90 * * *
has become perhaps the most radical and expansive development of this century in the law of
promissory liability.”59 Further, theorists predicted that promissory estoppel would “swallow up”
the bargain theory of contract and become the dominant theory for enforcing promises.60 The theory
has not been very successful in the courts, however, with many claims brought but few plaintiffs
successful.61 What went wrong? Perhaps claimants on the whole bring weak claims because
promissory estoppel is not usually a plaintiff’s primary theory of recovery. Perhaps most claimants
simply “tack on” a promissory estoppel claim in a lawsuit brought on a breach of contract or other
theory.62

Another explanation for the lack of success of promissory estoppel is that courts may be
reluctant to apply the theory in exchange settings because it subverts important doctrines of
contract law that bar enforcement. For example, the court in
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Wheeler v. White applied promissory estoppel after finding that the contract requiring White to
make Wheeler a loan was too indefinite to enforce.63 But if the contract is unenforceable because
the parties left too many gaps, why should a court subvert the policy behind this decision by
enforcing White’s promise on promissory estoppel grounds? One response is that the Wheeler
court held that Wheeler’s recovery would be limited to “reliance damages measured by the
detriment sustained.”64 Thus, because of the contract’s indefiniteness, Wheeler could not recover
expectancy damages for breach of contract, a measure likely to be greater than reliance damages.
(We introduced the difference between these measures of damages in Chapter 1, and we will take
them up in full in Chapter 5.65) The problem with this justification for promissory estoppel is that
some courts have awarded expectancy damages to successful promissory estoppel claimants.66

Promissory estoppel is usually not available when an enforceable contract governs a
relationship. In such a context, promissory estoppel “becomes * * * gratuitous duplication or,
worse, circumvention of carefully designed rules of contract law.”67

B.    Unjust Enrichment
The theory of unjust enrichment has many alternative names, such as quantum meruit,

restitution, quasi-contract, and contract implied in law. There are technical and historical
differences among
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these principles,68 but at bottom they all refer largely to the following: When a party confers a
benefit on another party and it would be unjust for the recipient to retain the benefit without paying
for it, the law imposes an obligation on the recipient to pay or return the benefit.69 As one court has
said, an action for recovery based upon unjust enrichment “is based upon the universally
recognized moral principle that one who has received a benefit has a duty to make restitution when
to retain such benefit would be unjust.”70 The obligation arises in several settings related to
exchange transactions, but as you can see from the above quotation, the theory is not based on an
agreement between the parties, but on the justice of requiring one party to disgorge a benefit
received from the other party.71

1.    Unenforceable Agreements



Unjust enrichment applies when one party to an agreement confers a benefit, but the agreement
is unenforceable for some reason, including because it is incomplete or was not written down.
Chapter 1 offers the following example: You and your neighbor, Alice, agree that you will care for
her lawn in return for compensation, but you fail to specify how often you will work, the amount of
compensation, or the duration of the arrangement. Courts cannot enforce this agreement because it
is too uncertain—
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you left too many gaps for your arrangement to constitute an enforceable contract.72 However,
suppose you have already worked for Alice for three days. You have conferred a benefit on Alice
that would be unjust for her to keep without compensation. Courts apply the theory of unjust
enrichment in this context and allow you to recover the fair market value of your services.73

Several defenses bar unjust enrichment claims for unenforceable agreements (some of these
defenses apply to other unjust enrichment contexts as well). We now turn to these.

a.    Keeping the Benefit Is Not Unjust
One defense to an unjust enrichment claim is that the party claiming relief conferred the benefit

as a gift.74 In such situations, of course, it would be hard to claim that retaining the benefit is
unjust. For example, if you offered to mow Alice’s lawn as a favor while she is on vacation, she is
enriched by your services, but not unjustly.

Generally, courts assume that family members or people in other close relationships intend to
confer benefits on each other gratuitously.75 However, evidence that a family member or a person
in a close relationship conferred a benefit pursuant to an unenforceable agreement rebuts the
assumption.76 For example, you could rebut the argument that you mowed Alice’s lawn as a gift by
proving that you had made an agreement with her that she would
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pay you (assume again that the agreement is unenforceable for lack of certainty). Of course,
this approach is somewhat inconsistent with the idea that the agreement is too uncertain to
enforce.77 On the other hand, the agreement is unenforceable because of its uncertainty, not because
anyone suspects that the parties never made such an agreement. The agreement is therefore reliable
evidence that you did not mow Alice’s lawn as a gift.

Suppose, however, that an agreement is unenforceable for lack of a writing. For example, you
agree to mow Alice’s lawn each week for two years for $50 per week. (We will see in Chapter 4
that certain agreements, including those for a duration of more than one year, must be in writing to
be enforceable.78) You mow the lawn once and Alice does not pay you. Assume you can’t sue for
breach of contract. Can you bring an unjust enrichment action and offer evidence of your oral two-
year agreement to show that you did not mow the lawn as a gift?79 The purpose of the legal
requirement of a writing is to bar false claims of an oral contract. Sure, in my hypo you did make
the oral agreement. But what about all those deadbeats out there who make false claims of oral
agreements? Allowing you to testify that you made an oral agreement thwarts the general purpose
of the writing requirement.80 Nevertheless, courts can justify allowing the testimony because the
remedies for breach of contract and unjust enrichment are generally different. This remedial
difference arguably preserves a role for the writing requirement: It serves to deny an expectancy



recovery to a party who confers a benefit under an unenforceable oral agreement. Such a party can
only recover the value of his services.

b.    No Benefit
Needless to say, another issue in unjust enrichment cases is what constitutes a benefit.81 The

issue often arises in cases where a party requests services, but then doesn’t use them. You ask an
architect to draw plans for an addition on your house, but then you don’t build the addition. You
orally agree to purchase a house after the seller makes several requested alterations. Then you do
not
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purchase the house.82 You hire an oil exploration company to look for oil on your land, but the
company doesn’t find oil.83 Suppose in each of these examples that the agreement is unenforceable
because it is too uncertain.84 Are you nevertheless liable to these service providers on the basis of
unjust enrichment?

Unsurprisingly, courts have answered this question in the affirmative on the theory that, in each
case, you requested the services.85 Therefore, even if you chose not to accept the benefit, or the
services prove fruitless, you have benefitted to the extent of the fair market value of the services
rendered. Some writers believe that you didn’t really receive a benefit in these cases, and that the
true ground for recovery is justifiable reliance.86 Some courts appear to agree.87

Before we leave the “no benefit” issue, I should point out that a benefit that is foisted on a
party (imposed on a party without his or her consent) is usually considered no benefit at all or at
least not a benefit that triggers unjust enrichment. So, for example, you cannot establish a midnight
house painting service and paint houses without their owners’ consent while they sleep and then
expect to recover from them on unjust enrichment grounds. We take up the issue of foisting later in
this book in several distinct situations.88
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2.    Breach of an Enforceable Contract
Unjust enrichment issues also arise after a breach of an enforceable contract. The injured (non-

breaching) party may seek a recovery under the theory of unjust enrichment instead of breach of
contract. If a breaching party has conferred a benefit on the injured party that exceeds the injured
party’s damages, the breaching party may make an unjust enrichment claim. In each of these
situations, the unjust enrichment theory is often called “restitution,” because the party who has
received the benefit must return it or its money equivalent to the other party.

a.    Injured Parties May Recover under Unjust Enrichment
After a breach of contract, the injured party can sue either for breach of contract or for unjust

enrichment.89 Obviously, the injured party will proceed on whichever theory affords a greater
recovery. Therefore, when the fair value of an injured party’s performance is greater than the
contract price of that performance, the injured party will use unjust enrichment. For example,
suppose an employee agrees to perform services for one year for $4000 per month. After the first
month, the employer wrongfully fires the employee before paying him. The fair market value of the
services rendered by the employee for that month was $8000. Assuming that the employee can
obtain another comparable job for the rest of the year, the employee will have contract damages



only for the first month of $4000. But the employee can instead elect to recover on the ground of
unjust enrichment—the employee has conferred a benefit on the employer of $8000 that would be
unjust for the employer to keep.90

Courts justify using unjust enrichment to allow an injured party to recover more than the
contract rate by arguing that the law should not allow the party who repudiated the contract to then
use the contract as a shield to insulate her from liability for the actual
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benefit she received.91 But not every court or writer agrees with this policy. Some who
champion freedom of contract believe that the parties’ own contractual measurements of value
should limit recovery regardless of breach: “[T]he parties’ own allocation of the market or other
risks should be upset, if at all, by substantive doctrine and not by whether one chooses the label
‘quantum meruit’ or ‘common count’ on the one hand, or ‘reliance damages’ on the other.”92 These
commentators suspect that a desire to punish the nasty contract breaker may be the real motivation
when courts allow the injured party to recover greater damages under unjust enrichment.93 Some
courts have agreed with the commentators and hold that the contract price is a ceiling on recovery
for unjust enrichment.94

Some of the courts barring recovery over the contract rate have created specific exceptions to
the injured party’s right to claim unjust enrichment after a breach of contract. Perhaps the most
prominent exception is that “[t]he remedy of restitution in money is not available to one who has
fully performed his part of a contract, if the only part of the agreed exchange for such performance
that has not been rendered by the defendant is a [certain] sum of money * * *.”95 For example, if
you agree to landscape Alice’s yard for $500 and you complete the work, you cannot elect unjust
enrichment if Alice does not pay, even if the fair value of your work is greater than $500. You have
“fully performed” and all that is left is for Alice to pay you a certain amount, namely $500.
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b.    Breaching Parties May Recover under Unjust Enrichment
Not only may an injured party pursue a recovery based on unjust enrichment, a breaching party

may as well, although this avenue for breaching parties is even more controversial. Why should a
party who breached a contract be able to sue for unjust enrichment?

In the leading case of Britton v. Turner,96 the court sought to answer this question. An
employer hired an employee to work for one year for the bountiful sum of $120, but the employee
quit without good cause after nine-and-one-half months (this case had nothing to do with that awful
Kim Basinger movie called “9 1/2 Weeks”). The employee sought to recover for the work he had
performed. The trial court charged the jury that the breaching employee could recover the
reasonable value of his labor and the jury awarded the employee $95.

On appeal, the employer contested the judge’s charge to the jury, but the Supreme Court of
New Hampshire affirmed. It set forth several reasons for allowing the employee to recover under
unjust enrichment. First, the court pointed out that barring a recovery would penalize an employee
who tried, but failed, to complete his contract, because the longer he worked before breaching the
greater his harm.97 Second, because the employment contract was “day to day,” the court presumed
that the employer had accepted and should pay for each day of the employee’s work,
notwithstanding the employee’s failure to complete the whole contract: “[T]he party for whom the



labor is done in truth stipulates to receive it from day to day, as it is performed, and although the
other may not eventually do all he has contracted to do, there has been, necessarily, an acceptance
of what has been done in pursuance of the contract * * *.”98 Third, the court asserted that the
“general understanding of the community” is that an employer should compensate an employee for
work performed even if the employee does not complete the contract term.99 Fourth, the court
pointed out that the parties did not expressly agree to deny the employee compensation unless he
completed the term, even though
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they easily could have done so.100 (Modern state labor laws generally forbid such a strategy,
however.101) Fifth, the court worried that denying a recovery would create an incentive for
employers to create unfavorable conditions near the end of an employee’s term, with the hope that
the conditions will persuade the employee to quit and lose all compensation.102

Some of the Britton court’s arguments for granting a recovery to the breaching employee are
better than others. For example, the final argument, concerning employers’ incentives, ignores the
likelihood that an employer who created unfavorable conditions would, by doing so, materially
breach the contract first and owe the employee damages. Further, it is not always the case that an
employer receives a benefit in each day’s work of a long-term employment contract. For example,
suppose during the first six to nine months the employer provided extensive training to the
employee that would pay off only at the end of the term. Despite these qualms, contract law
generally has accepted the Britton approach.103 Among its more persuasive arguments is the
“general understanding of the community” that employees should be paid for their efforts even if
they cannot complete their term.

Unlike when an injured party recovers based on unjust enrichment, the contract price is a
ceiling on a breaching party’s recovery.104 The employee in Britton cannot recover more than the
contract rate of $10 per month, even if the market value of the work were a greater sum.
Obviously, any other approach would create an incentive for parties to breach their contract when
the other party was paying them less than fair market value for their goods or
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services. In addition, the breaching party is liable for any damages caused by breaching the
contract. If the employer in Britton had to pay a substitute employee an extra $50 to do the
remaining work, for example, the employee could only recover $45 ($95 minus $50). If the
damages are greater than the benefit conferred on the employer, the employee cannot recover on
the basis of unjust enrichment and the employee will be liable for damages for breach of
contract.105

3.    Conferral of a Benefit in the Absence of a Contract
A party who confers a benefit without a contract may also recover under unjust enrichment.

The theory applies, however, only when the party conferring the benefit did not intend to make a
gift,106 the benefit was not forced on the recipient,107 and justice requires the party receiving the
benefit to pay for it.108 The last requirement, of course, grants courts lots of discretion. One way in
which the “justice” issue arises concerns whether the party receiving the benefit reasonably should
understand that the party conferring the benefit expects to be paid.109 There would be no
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injustice in denying an unjust enrichment claim if the party receiving a benefit reasonably
thought he received a gift. Courts resolve this question by focusing on the nature of the parties’
relationship—whether it is a business or personal relationship—and the type of benefit conferred.
Let’s look more closely at these issues.

a.    Business Relationships
Suppose a business person performs a service that is profitable for another party, but the

parties did not discuss compensation. For example, Elmer Electrician, introduces a friend, Irwin
Investor, to Dom Developer, another friend. Elmer knows that Dom is seeking investment capital
for a real estate project. Elmer helps Irwin and Dom’s negotiations move along by arranging
meetings and serving as a go-between. Irwin and Dom ask Elmer what he expects for his efforts
and Elmer tells them that he hopes to do the electrical work on the project. Irwin and Dom
ultimately put together a lucrative business deal, but Elmer retires from his job as an electrician
before construction begins. Irwin and Dom hire another electrician for the electrical work. Is
Elmer nonetheless entitled to a finders’ fee for bringing Irwin and Dom together?110 Let’s try a
variation. Suppose Elmer, in retirement, manages a piece of Dom’s property (including collecting
rents and maintaining and improving the property), without discussing any compensation. Is Elmer
entitled to compensation for this service?111

Unjust enrichment law provides answers to both hypotheticals, taking into account whether
Elmer conferred a benefit on Dom, whether he intended it as a gift, whether the benefit was foisted
on Dom, and whether a reasonable person receiving such a benefit would expect to pay for it.112

For example, although Elmer was friends with Dom and Irwin, Elmer’s services were in a
business context and Elmer expected a return on his services in the form of an electrical contract.
And Dom and Irwin happily accepted Elmer’s services. So far so good for Elmer. His services
were not a gift, nor were they foisted on Dom and Irwin. However, Elmer did not request a
finders’ fee and told Irwin and Dom he expected only electrical work. Irwin and Dom therefore
did not reasonably expect to pay Elmer a finder’s fee and therefore Elmer cannot recover
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under the theory of unjust enrichment.113 (Elmer can argue that Irwin and Dom should have
realized that if, for some reason, Elmer did not get the electrical work, he would expect to be paid
in another way for his efforts. But at least one court faced with similar facts did not accept this
argument.114) In the second fact pattern, Elmer has a good unjust enrichment claim against Dom for
the value of his managerial services, even though the two are friends. This benefit was not the kind
that is usually a gift. Even good friends don’t usually manage each other’s businesses for free, so
Dom reasonably should expect to pay.115

Before we leave Elmer’s travails, we should note that Elmer has another theory to pursue in
both scenarios sketched above. When it is applied to disputes such as Elmer’s, the unjust
enrichment theory is also called “contract implied-in-law” or “quasi-contract.” This is because
Dom’s obligation does not arise because of a real contract between the parties.116 It is grounded in
the idea that Elmer conferred a benefit that would be unjust for Dom to keep without paying for
it.117 But Elmer can also claim that Dom and Irwin broke a “contract implied-in-fact,” which, as
the name denotes, is a real contract.118 The parties form this type of contract
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not by expressly agreeing to perform, either orally or in writing, but by manifesting their
intentions to enter a contract through their conduct. As a “real” contract, an implied-in-fact contract
must satisfy all of the contract requisites that we are learning in this book (so keep reading!).

Did Elmer enter an implied-in-fact contract with Dom or Irwin with respect to either of the
services Elmer performed? Elmer told Dom he expected to gain by doing the electrical work, not
by earning a finder’s fee. Therefore the evidence does not support an implied-in-fact contract
claim for a finders’ fee.119 On the other hand, Elmer’s work for Dom was not the kind ordinarily
done gratuitously by a friend. Accordingly, Elmer has a strong claim based on an implied-in-fact
contract.120

Although unjust enrichment and implied-in-fact contract yield the same results as to liability in
the Elmer problems above, this will not always be the case. For example, if Elmer mistakenly paid
Dom some money that he meant to pay Irwin, Elmer could recover the money on unjust enrichment
grounds, but he could not recover on the basis of implied-in-fact contract. In this hypo, the
circumstances do not support an implication that Elmer paid the money to Dom as part of a real
contract.121 However, Elmer did confer a benefit on Dom and justice requires Dom to return it.
(But if Dom reasonably believed he was entitled to Elmer’s money and
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detrimentally relied by spending it, Elmer could not recover from Dom.122)
Before we leave unjust enrichment in business settings, I want to mention the problem of the

over-exuberant entrepreneur. Suppose Alice is in the swimming pool construction business. Alice
knows you are on a trip to _______ (fill in the blank here and daydream about the fabulous place
you select, but not for more than two minutes). Alice, eager for her business to be successful,
proceeds to construct a pool in your yard while you are away. She sends you a bill upon your
return. The pool increases the market value of your house and is aesthetically pleasing. Still, the
law of unjust enrichment does not require you to pay Alice because she forced the benefit on you
without your consent.123 Needless to say, the law should not and does not encourage this kind of
entrepreneurship.

b.    Personal Relationships
Unjust enrichment claims also arise in the context of personal relationships, such as between

unmarried people who live together. After a breakup, one party may seek compensation on unjust
enrichment grounds in order to share in the wealth accumulated during the relationship.124 For
example, one party may have taken care of children, performed housekeeping services, helped out
in a business, and cooked meals, giving the other party more time to make money. Courts have
recognized unjust enrichment claims in such contexts, especially when the parties have behaved as
if they

117

were married.125 Courts reason that if the parties had been married, the claimant would have
been entitled to share in the marital estate.126 When both act as if they are married, the party
receiving the benefit reasonably should understand that the other party expects to share in the
wealth of the relationship.127



C.    Warranties
Contract law enforces warranties made by sellers, lessors, and others concerning the quality of

performance. When you purchase or rent a residence, the seller or lessor may make a warranty of
habitability. When you purchase an air conditioner from Sears, it may make an express warranty
with respect to the quality of the air conditioner, may warrant that the appliance is fit for its
ordinary purpose, and may warrant that it is fit for a particular purpose.

Warranty law is a huge, complex, and largely statutory subject. Most contracts courses leave
much of the material for other courses. So I will simply give you a brief introduction to the UCC
sale-of-goods provisions that create warranties with respect to the quality of goods. Our
discussion will include three sections of the UCC. UCC section 2–313 governs express
warranties, which arise from statements or conduct of the seller. UCC section 2–314 deals with the
implied warranty of merchantability, and section 2–315 involves the implied warranty of fitness
for a particular purpose. Implied warranties arise “by operation of law,” meaning that these
warranties do not depend on anything the seller says or does. The implied warranties are therefore
similar to unjust enrichment in the sense that they are not consensual in nature.
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Before you get too happy about all this potential warranty protection for that faulty computer
you just purchased, you should know that the UCC allows sellers to disclaim (contract out of) most
warranties. We’ll consider this topic too.

1.    Express Warranty
UCC section 2–313 provides:

Express Warranties by Affirmation, Promise, Description, Sample.
(1) Express warranties by the seller are created as follows:
(a) Any affirmation of fact or promise made by the seller to the buyer which relates to the
goods and becomes part of the basis of the bargain creates an express warranty that the goods
shall conform to the affirmation or promise.
(b) Any description of the goods which is made part of the basis of the bargain creates an
express warranty that the goods shall conform to the description.
(c) Any sample or model which is made part of the basis of the bargain creates an express
warranty that the whole of the goods shall conform to the sample or model.
(2) It is not necessary to the creation of an express warranty that the seller use formal words
such as ‘warrant’ or ‘guarantee’ or that he have a specific intention to make a warranty, but an
affirmation merely of the value of the goods or a statement purporting to be merely the seller’s
opinion or commendation of the goods does not create a warranty.
A few issues dominate judicial treatment of the creation of express warranties. The first issue

involves understanding how sections 2–313(1)(a) and 2–313(2) work together. How do we decide
whether a statement by the seller is an “affirmation of fact or promise” or “merely the seller’s
opinion or commendation of the goods?”128 Courts sometimes refer to a seller’s opinion as
“puffing” or “sales talk,”129 and this description sheds light on the distinction
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the section is trying to make. Section 2–313 enforces real commitments by the seller, but
attempts to exclude the kind of sales chatter that would not induce reliance among reasonable
people, who would realize that a sales pitch cannot form the basis of a lawsuit. Are you getting
“deja vu all over again?”130 Yes, the task for courts here is similar to the general test for
determining the legal significance of communications between parties: What would a reasonable
person believe about what the seller said or did?131

Several factors can help us decide what a reasonable buyer would believe about whether a
statement constitutes a warranty or a sales pitch. For example, is the statement specific or vague?
132 “This is a great used car” is so general and vague that a reasonable person would understand
that the seller is just trying to sell the old clunker. A representation that a helmet was “one of the
best,” “great,” and “top rated,” would not create an express warranty, but a statement that the
helmet “could protect us completely” could do so.133 Another factor is whether a statement is
verifiable.134 A reasonable person would believe that the assurance, “this car gets 32 miles per
gallon on the open road” is more than sales jabber because it relates to a particular fact that can be
checked. A third factor is whether a statement is definitive, meaning that it makes a commitment.135

For example, a reasonable person would hardly think that a seller intends to make a commitment
when he says, “I
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think you’ll love this car.”136 A fourth factor is whether a statement is oral or in writing.137

Writings command more attention and, therefore, a reasonable person may take more stock in a
writing.138

The second express-warranty issue involves the nature of descriptions that become warranties
under section 2–313(1)(b). Suppose you purchase an air conditioner at Sears. You open the carton
at home only to find an electric fan and instructions to aim the fan at a large block of ice. Suppose
further that none of the documentation refers to any warranties, but the salesperson told you an air
conditioner was in the carton. “Air conditioner” is a generic title that courts should treat as a
description express warranty. In light of the salesperson’s representation, a reasonable person
would believe that he was buying a machine with a condenser and freon, and all that other good
stuff.139 But a reasonable person would not believe that a cereal box of “Crunchberries” contains
real fruit.140

The third issue involves the “basis of the bargain” requirement of section 2–313(a), (b) and
(c). For example, even if the seller makes a statement that constitutes an affirmation, promise, or
description, the statement is an express warranty only if it is a “basis of the bargain.” So, what
does this strange term mean? Comment 3 to section 2–313 suggests that every seller statement that
meets the other conditions for creating an express warranty is presumed to be a basis of the
bargain unless the seller proves otherwise.141 The comment adds that “no particular reliance on
such statements need be shown in order to weave them into the fabric of
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the agreement.”142 So how does a seller show that a statement is not a “basis of the bargain?”
In fact, because of the lack of clear direction from comment 3 and the inherent ambiguity of the
term “basis of the bargain,” courts have not been consistent in deciding whether the seller must
show that the buyer has not relied on the statement.143



Perhaps the most helpful approach to “basis of the bargain” would be to follow the “mixed
motives” idea of bargained-for-exchange theory and the interpretation strategy of agreement
law.144 Recall that, for a court to find consideration to support a promise, only one of the
promisor’s motives must be to extract something from the other party.145 Similarly, the promisee
may have many motives for performing or returning a promise, only one of which must be induced
by the promisor.146 Perhaps a statement is a basis of the bargain so long as the seller’s utterance is
at least “one of the inducements for the purchase of the product.”147 Further, the test should be
whether, as a result of the statement, a reasonable buyer would be induced and whether the buyer
actually was induced.148

The fourth issue involving express warranties deals with samples and models that create
express warranties under section 2–313(1)(c). According to comment 6, a sample is “actually
drawn
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from the bulk of goods which is the subject matter of the sale * * *.” A model is not drawn
from the goods, but is something the seller offers for inspection.149 A sample creates a stronger
presumption that it is a “basis of the bargain” than a model.150 A seller should be able to avoid
creating an express warranty under this subsection by clearly telling the buyer that she is showing
him an item for illustrative purposes only, and that the goods sold may be different.151

2.    The Implied Warranty of Merchantability
UCC section 2–314 states in part:

(1) Unless excluded or modified, * * * a warranty that the goods shall be merchantable is
implied in a contract for their sale if the seller is a merchant with respect to goods of that kind.
* * *

(2) Goods to be merchantable must be at least such as * * *
(c) are fit for the ordinary purposes for which such goods are used * * *.

Several additional factors in section 2–314(2) help define merchantability,152 but courts have
focused on whether the goods are fit for their ordinary purpose. Before turning to the meaning of
fitness, notice that the merchantability warranty arises only if the seller is a merchant. A merchant
is “a person who deals in good of
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the kind or otherwise by his occupation holds himself out as having knowledge or skill
peculiar to the practices or goods involved in the transaction * * *.”153 If you are a thriving Wall
Street lawyer (be careful, the job isn’t for everyone) and you sell your old piano to Alice, she has
no merchantability warranty protection because you don’t “deal” in pianos. People who “deal” in
goods, for example, sell their inventory to consumers and other buyers.154 People who have
“knowledge or skill peculiar” to the goods include craftspeople such as “electricians, plumbers,
carpenters, [and] boat builders * * *.”155

What does it take for goods to be fit for their ordinary purpose? To some extent, the answer is
obvious. An air conditioner has to cool air. A piano has to make music (at least if the right person
plays it). Many of the disputes between buyers and sellers involve goods that injure a buyer, either



in person or in the pocketbook, even though the goods are quite ordinary. For example, fish
chowder ordinarily contains bones, so a person who chokes on a bone would not have a cause of
action for breach of the merchantability warranty.156 Fish chowder that contains a lizard’s head, on
the other hand, would not be merchantable.

3.    The Implied Warranty of Fitness for a Particular Purpose
UCC section 2–315 states:

Where the seller at the time of contracting has reason to know any particular purpose
for which the goods are required and that the buyer is relying on the seller’s skill or
judgment to select or furnish suitable goods, there is unless excluded or modified * * * an
implied warranty that the goods shall be fit for such purpose.

This implied warranty focuses on the time of contracting. A fitness warranty arises if, at that
time, the seller has reason to know that the buyer wanted the goods for a particular purpose and the
buyer relied on the seller’s expertise to “select or furnish” the
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goods.157 Suppose you go to a bicycle store and tell the salesperson that you are about to
embark on a cross-country bike trip for six weeks. You ask him to recommend a suitable bike for
the trip. The salesperson, who never rode a bike in his life, picks out a heavy mountain bike with
only three gears, which is not very practical for long-distance road riding. If you rely on the
seller’s selection of the bike and your reliance is reasonable, you have rights under section 2–315.

But was your reliance reasonable? Perhaps a reasonable person who was going to ride cross
country would be aware that a heavy mountain bike would be inappropriate for the trip. Perhaps a
reasonable person would know that the salesperson is a novice. If either is true, you did not
reasonably rely on the seller.158 At any rate, you can see that, unlike section 2–314’s implied
warranty of merchantability, reliance is the key here.159 Another difference between the two
implied warranties is that goods can be merchantable (fit for their ordinary purpose), but not fit
for a particular purpose. The heavy mountain bike may be just dandy for riding up mountains, and
therefore merchantable, but unfit for your cross-country road trip.

4.    Disclaimers
UCC section 2–316 deals with “exclusion or modification of warranties.” (Remember, I told

you there was going to be some bad news.) The section provides in full:
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(1) Words or conduct relevant to the creation of an express warranty and words or conduct
tending to negate or limit warranty shall be construed wherever reasonable as consistent with
each other; but subject to the provisions of this Article on parol or extrinsic evidence (Section
2–202) negation or limitation is inoperative to the extent that such construction is
unreasonable.

(2) Subject to subsection (3), to exclude or modify the implied warranty of merchantability
or any part of it the language must mention merchantability and in case of a writing must be
conspicuous, and to exclude or modify any implied warranty of fitness the exclusion must be
by a writing and conspicuous. Language to exclude all implied warranties of fitness is
sufficient if it states, for example, that “There are no warranties which extend beyond the



description on the face hereof.”
(3) Notwithstanding subsection (2)
(a) unless the circumstances indicate otherwise, all implied warranties are excluded by

expressions like “as is,” “with all faults” or other language which in common understanding
calls the buyer’s attention to the exclusion of warranties and makes plain that there is no
implied warranty; and

(b) when the buyer before entering into the contract has examined the goods or the sample
or model as fully as he desired or has refused to examine the goods there is no implied
warranty with regard to defects which an examination ought in the circumstances to have
revealed to him; and

(c) an implied warranty can also be excluded or modified by course of dealing or course
of performance or usage of trade.

a.    Disclaiming Express Warranties
Section 2–316(1) governs the exclusion or modification of express warranties. The section

constitutes a small victory for buyers. Although it directs courts to try to construe language creating
and nullifying express warranties consistently, the section codifies the idea that the seller is
responsible for any inconsistencies between statements that cannot be resolved. If the contract
states that a used car will get 36 miles per gallon, but also disclaims all warranties, section 2–
316(1) directs courts to construe the ambiguity created by the contradiction against the seller. The
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express warranty of 36 miles per gallon should survive.160 The American Law Institute’s
Principles of the Law of Software Contracts, which, as the name suggests, applies to contracts for
the transfer of software, bars enforcement of an express warranty disclaimer if the software user
reasonably would not expect the disclaimer. The theory of the software principles is that the
admonition in UCC section 2–316(1) to try to find “consistency” between express warranties and
their disclaimers is confusing because language creating and disclaiming warranties can never be
“consistent.”161

Notice that section 2–316(1) includes a reference to section 2–202, the parol evidence rule.
This reference creates an exception to the rule that inconsistencies go against the seller. We
consider the parol evidence rule in awesome detail in Chapter 7 of this book.162 For now
understand that the rule is supposed to protect parties who rely on their written contracts from
false allegations of prior promises or agreements that contradict the writing. In the context of
warranty disclaimers, the problem arises when a buyer alleges that the seller made an oral express
warranty (“this car will get 36 miles per gallon on the open road”), but the written contract either
disclaims all warranties or specifically warrants lower gas mileage. If the parol evidence rule of
section 2–202 did not supplement section 2–316(1), the buyer would be able to offer evidence of
the 36 mile-per-hour statement and, if the trier of fact believed the evidence, it would create an
express warranty that contradicts the writing. However, section 2–202 bars admission of the
evidence. Under the UCC, the buyer cannot even prove that the seller made the statement.

If the last paragraph doesn’t make much sense to you now, please read the materials on the
parol evidence rule and then reread the paragraph. If you read the parol evidence material and
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still don’t understand the above, at least you will know how to spell parol.

b.    Disclaiming Implied Warranties
Getting rid of implied warranties is easy for sellers. To disclaim the implied warranty of

merchantability, the seller must mention the term merchantability by name, and, if in writing, the
disclaimer must be conspicuous (stand out).163 The seller can disclaim an implied warranty of
fitness for a particular purpose in a conspicuous writing, but in this case the seller does not have to
use the magic words “fitness for a particular purpose.”164

You are an attentive reader, and you just thought you learned how sellers can disclaim implied
warranties. Well, you did, sort of. Read section 2–316(3), however. The preamble to section 2–
316(3) says “[n]otwithstanding subsection (2),” which means that subsection 3 is about to reveal
some exceptions to subsection (2). Generally, under section 2–316(3)(a), a seller can disclaim all
implied warranties by including language such as “as is,” “with all faults,” or the like. The seller
doesn’t have to mention merchantability or disclaim conspicuously after all.

Sections 2–316(3)(b) and (3)(c) constitute additional disclaimers based on the buyer’s
inspection (or refusal to inspect) the goods, and based on “course of dealing, or course of
performance, or usage of trade” respectively. Courts often use the latter sources of evidence to
reveal the meaning of a contract, and we study them further in Chapter 7.165 For now you need only
grasp the general idea: If, for example, the seller and buyer had made several contracts over the
years with the understanding that the seller was selling “as is,” their next deal will be “as is” too
unless the parties expressly negate this previous “course of dealing.”
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5.    Article 2 Amendments
The drafters of the Article 2 amendments166 changed some of the above-described warranty

scheme. Although these amendments are not likely to become law, they may serve as starting points
for future reform. Here are the basics: First, unlike existing section 2–313, the amended section
makes clear that express warranties extend to the immediate buyer only. An immediate buyer buys
directly from the seller.167 In other words, if you buy a Compaq computer at Best Buy, any rights
you have under section 2–313 are against Best Buy, not against Compaq. In Chapter 10, I’ll
mention two new sections that are part of amended Article 2 that deal with a manufacturer’s
liability (such as Compaq) to parties who are not “immediate buyers” (such as you).168

The second noteworthy amendment to Article 2 warranties includes a new subsection, 2–
313(4), that introduces the concept of a “remedial promise.” If a seller makes promises to remedy
defects, the promise “creates an obligation.”169 Preliminary official comment 11 to the amended
section explains the reason for the introduction of the “remedial promise” concept. Basically, a
remedial promise does not have to satisfy the “basis of the bargain” test. In addition, amended
Article 2 treats a remedial promise differently for statute of limitations purposes (the statute of
limitations sets forth how much time a buyer has to sue).

Third, amended section 2–316(2) creates special rules for disclaimers of implied warranties
in cases involving consumer purchasers. In order to disclaim the implied warranty of
merchantability, the disclaimer must conspicuously state that “[t]he seller undertakes no
responsibility for the quality of the goods except as otherwise provided in this contract * * *.”170

Further, the language must be in a “record.” A record includes a writing, but also includes
information that is stored in a computer.171 To disclaim the fitness for a particular purpose



warranty, the language must conspicuously state that “[t]he seller assumes no responsibility that the
goods will be fit for any particular purpose for which you may be buying these goods, except as
otherwise provided in the contract* * *.”172 Sellers may have mixed feelings about the
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language they must use in order to disclaim. On the one hand, they provide a “safe harbor,”
meaning that sellers can be sure that courts will enforce their disclaimers if they use the language.
On the other hand, the language sellers must employ may create the misleading impression that they
do not intend to stand behind the quality of their products at all.

Amended section 2–316 continues the policy of allowing sellers to disclaim using “as is” and
“with all faults” language.173 Consumers would enjoy new protection under this section, however,
because the language must be conspicuous. Are you jumping for joy about the prospect of this new
protection?

6.    Caveat
Please understand that proving the existence of a warranty and the absence of an effective

disclaimer does not mean that the buyer is ever going to see any compensation. The buyer must
also prove that the goods did not comply with the warranty, that the buyer was injured because of
the defect, that the buyer suffered provable damages, and that no other affirmative defenses (such
as the statute of limitations, the lack of privity, or the lack of notice) apply.174 You can pursue all of
these issues in an upper class commercial law course.
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essence of a contract implied in law lies in the fact that the defendant has received a benefit which it would be
inequitable for him to retain * * *.”); Farmers Nat’l Bank of Bloomsburg v. Albertson, 199 A.2d 486, 489 (Pa.
Super. Ct. 1964) (“Where one party has been unjustly enriched at the expense of another, he is required to make
restitution. In order to recover, there must be both an enrichment and an injustice resulting if the recovery for the
enrichment is denied.”).

72 See, e.g., Joseph Martin, Jr., Delicatessen, Inc. v. Schumacher, 417 N.E.2d 541 (N.Y. 1981).
73 Cf. Gay v. Mooney, 50 A. 596, 597 (N.J. Sup. Ct. 1901), aff’d per curiam, 52 A. 1131 (N.J. 1902) (“[T]he

service was not a gift, but a sale, and out of that determination the law deduces a right in him who sold the service
to be paid its value by him who bought it.”); Kona Tech. Corp. v. Southern Pac. Transp. Co., 225 F.3d 595, 606 (5th
Cir. 2000) (“Recovery in quantum meruit will be had when non payment for the services rendered would ‘result in
an unjust enrichment to the party benefitted [sic] by the work.’ ”) (quoting City of Ingleside v. Stewart, 554 S.W.2d
939, 942 (Tex. Civ. App. 1977)).

74 Brown v. Brown, 524 A.2d 1184, 1187 (D.C. 1987) (“When * * * there is an applicable presumption that
the services were rendered gratuitously—as occurs, for example, in the context of a parent–child relationship—a
promise to pay obviously cannot be implied by the mere rendition and acceptance of valuable services.”); see
generally Dan B. Dobbs, Handbook on the Law of Remedies § 4.9 (1973).

75 Brown, 524 A.2d at 1187; Offord v. Jenner’s Estate, 189 S.W.2d 173, 176 (Mo. Ct. App. 1945) (“Where
the close and intimate family relationship exists, there arises the presumption that the services were intended to be
gratuitous, and in such a case there can be no recovery * * *.”).

76 See, e.g., Gay, 50 A. at 597 (“In order to rebut a presumption that the service was rendered and received as a
gratuity, the plaintiff put in evidence tending to show an understanding between himself and the deceased that the
latter would devise a certain dwelling house to the plaintiff’s children in return for what he should receive as a
member of the family.”).

77 See Joseph M. Perillo, Restitution in a Contractual Context, 73 Colum. L. Rev 1208, 1215–16 (1973).
78 See Chapter 4 at notes 23–26, and accompanying text.
79 Perillo, supra note 77, at 1215–16.



80 See Chapter 4 at notes 7–17, and accompanying text.
81 See, e.g., Certified Fire Prot. Inc. v. Precision Constr., 283 P.3d 250, 258 (Nev. 2012) (preparatory work

conferred no benefit); McIntosh v. Gilley, 753 F. Supp. 2d 46, 63 (D.D.C. 2010) (payment of mortgage on a
condominium not unjust enrichment of a party who did not live there and had no legal interest in the condo);
Anderco, Inc. v. Buildex Design, Inc., 538 F.Supp. 1139 (D.D.C. 1982).

82 Kearns v. Andree, 139 A. 695 (Conn. 1928).
83 Willis v. International Oil and Gas Corp. 541 So.2d 332, 334 (La. Ct. App. 1989).
84 See Chapter 7 at note 122, and accompanying text.
85 Kearns, 139 A. at 698 (“[I]f the work done on the property to adapt it to the desires of the defendant was

done under the terms of an oral agreement for the sale of the premises, in good faith, and in the honest belief that
the agreement was sufficiently definite to be enforced, the plaintiff is entitled to recover reasonable compensation
therefor.”); see also Zirnhelt v. Ransom County, 137 N.W.2d 785, 789 (N.D. 1965) (“A contract is implied where a
person performs services, furnishes property, or expends money for another, at such other’s request, and there is
no express agreement as to compensation.”).

86 See, e.g., John P. Dawson, Restitution Without Enrichment, 61 B.U. L. Rev. 563, 582–83 (1981).
87 See, e.g., Kearns, 139 A. at 697 (“[A] plaintiff, who cannot bring an action upon a special contract for some

reason other than his own fault, is permitted a recovery for the reasonable value of the services which he has
performed, without regard to the extent of the benefit conferred upon the other party to the contract.”).

88 See infra notes 111–113; Chapter 5, notes 91, 110 and accompanying text. Here’s a case if you can’t wait:
Coleman v. Coleman, 949 N.E.2d 860, 869 (Ind. Ct. App. 2011) (“the improvements to the property can only be
described as having been ‘officiously’ provided, i.e. without request by the Colemans * * *. Therefore, even if the
Colemans were enriched by the improvements, there simply is insufficient evidence that they were unjustly
enriched.”).

89 Hunter v. Vicario, 130 N.Y.S. 625, 628 (App. Div. 1911) (“[P]laintiff may at his option either sue for the
breach and recover damages, or abandon the contract altogether, repudiate it because of defendant’s repudiation,
and recover under quantum meruit.”); Posner v. Seder, 68 N.E. 335, 335 (Mass. 1903) (“[T]he innocent party may
either sue on the contract for damages for the breach, or, if he so elects, he may regard the action of the defendants
as indicating a purpose on their part to repudiate the contract, may accept the repudiation, and recover upon a
quantum meruit the value of his services * * *.”).

90 Battaglia v. Clinical Perfusionists, Inc., 658 A.2d 680, 683 (Md. 1995) (“[B]ack wages may be recovered
either by claiming the value of the work performed (quantum meruit), or by including the back wages as part of a
claim for breach of the express contract.”); Posner, 68 N.E. at 335.

91 Constantino v. American S/T Achilles, 580 F.2d 121, 125 (4th Cir. 1978) (Winter, J. concurring and
dissenting) (“ ‘The defendant cannot refuse to abide by the contract and at the same time claim its protection when
the other party is not in default.’ ”) (quoting 12 Samuel Williston & Richard A. Lord, A Treatise on the Law of
Contracts § 1485 at 312 (3d ed. 1970)).

92 Robert Childres & Jack Garamella, The Law of Restitution and the Reliance Interest in Contract, 64 Nw. U.
L. Rev. 433, 439–40 (1969).

93 Andrew Kull, Restitution as a Remedy for Breach of Contract, 67 S. Cal. L. Rev. 1465, 1482–83 (1994)
(“[C]ourts in some circumstances favor a punitive remedy for breach of contract, and that stripping a defendant of
the benefits secured by a contract he has failed to perform has seemed to judges, in some circumstances, to be no
more than poetic justice.”).

94 Plaza Shoe Store, Inc. v. Hermel, Inc., 636 S.W.2d 53, 59–60 (Mo. 1982) (en banc) (“The better rule,
undoubtedly, would be to use the contract price as an upper limit or ceiling on the amount the discharged attorney
could recover.”); Johnson v. Bovee, 574 P.2d 513, 514 (Colo. Ct. App. 1978) (“We believe using the contract price
as a ceiling on restitution is the better-reasoned resolution of this question * * *. It is illogical to allow [plaintiff]
to recover the full cost of his services when, if he completed the house, he would be limited to the contract price
plus the agreed upon extras.”).

95 Oliver v. Campbell, 273 P.2d 15, 20 (Cal. 1954) (citing Restatement (First) of Contracts § 350).



96 6 N.H. 481 (1834).
97 Id. at 485 (“[T]he party who attempts performance may be placed in a much worse situation than he who

wholly disregards his contract, and the other party may receive much more, by the breach of the contract, than the
injury which he has sustained by such breach, and more than he could be entitled to were he seeking to recover
damages by an action.”).

98 Id. at 498.
99 Id. at 489.
100 Id. at 490 (“It is easy, if parties so choose, to provide by an express agreement that nothing shall be earned,

if the laborer leaves his employer without having performed the whole service contemplated * * *.”).
101 See, e.g., N.Y. Labor Law § 191 (McKinney 2002).
102 Britton, 6 N.H. at 490 (“This rule, by binding the employer to pay the value of the service he actually

receives, and the laborer to answer in damages where he does not complete the entire contract, will leave no
temptation to the former to drive the laborer from his service, near the close of his term, by ill treatment, in order
to escape from payment * * *.”).

103 Lancellotti v. Thomas, 491 A.2d 117, 119 (Pa. Super. Ct. 1985) (“The party who breaches after almost
completely performing should not be more severely penalized than the party who breaches by not acting at all or
after only beginning to act.”); Restatement (Second) of Contracts § 374.

104 Britton, 6 N.H. at 1176 (“The amount * * * for which the employer ought to be charged, where the laborer
abandons his contract, is only the reasonable worth, or the amount of advantage he receives upon the whole
transaction, and, in estimating the value of the labor, the contract price for the service cannot be exceeded.”);
United States for Use of Palmer Constr., Inc. v. Cal State Elec., Inc., 940 F.2d 1260, 1265 (9th Cir. 1991) (“[T]he
contract price represents a ceiling on the amount the non-breaching party may be required to pay—in toto.”).

105 Matter of Hallmark Builders, Inc., 64 B.R. 301, 305 (Bankr. M.D. Fla. 1986) (“[Creditors] are entitled to
recover $565.00 in damages resulting from breach of contract which represents the amount of damages after
computing an offset of the Debtor’s quantum meruit recovery.”).

106 Liautaud v. Liautaud, 221 F.3d 981, 988 (7th Cir. 2000) (“[A] a party may not recover damages for unjust
enrichment pursuant to a gift relationship.”).

107 Johnson Group, Inc. v. Beecham, Inc., 952 F.2d 1005, 1007 (8th Cir. 1991) (“To recover under quantum
meruit under Missouri law, a plaintiff must prove it provided services to the defendant at the request or with the
acquiescence of the defendant* * *.”); Sayed v. Sayed, 2008 WL 3157456, at *4 (Mich. Ct. App. 2008)
(“[P]laintiff was not entitled to recover under an unjust enrichment theory in light of * * * testimony that the
money was intended as a gift.”).

108 Chadirjian v. Kanian, 123 A.D.2d 596, 598 (N.Y. App. Div. 1986) (“An agreement may be implied under the
doctrine of unjust enrichment in order to prevent one person who has obtained a benefit from another without ever
entering into a contract with that person from unjustly enriching himself at the other party’s expense.”); see also
Confold Pac., Inc. v. Polaris Indus., Inc., 433 F.3d 952, 957 (7th Cir. 2006) (“Firms constantly disseminate
information without expectation of payment. It would be ridiculous to think that Confold could simply have mailed
its container design to every company in the world that uses containers and then gone around and sued all the
companies that used the design. It is different if the design is patented or the recipient agrees not to use it * * *.”).

109 Bloomgarden v. Coyer, 479 F.2d 201, 208–09 (D.C. Cir. 1973) (“[T]he party seeking payment must show
(1) that the services were carried out under such circumstances as to give the recipient reason to understand (a)
that they were performed for him and not for some other person, and (b) that they were not rendered gratuitously,
but with the expectation of compensation from the recipient; and (2) that the services were beneficial to the
recipient.”); see also Midcoast Aviation, Inc. v. General Elec. Credit Corp., 907 F.2d 732, 740 (7th Cir. 1990)
(“Parties who perform services altruistically or gratuitously, with some end other than payment in mind, cannot
recover quantum meruit; with no expectation of payment for services rendered, a party can hardly claim that
another has been unjustly enriched.”).

110 See Bloomgarden, 479 F.2d 201.
111 See Sparks v. Gustafson, 750 P.2d 338 (Alaska 1988).



112 Bloomgarden, 479 F.2d 201.
113 See id., 479 F.2d at 212, n.66 (“No unfairness results from a denial of compensation to the claimant who

had no expectation of personal remuneration at the time of performance.”); but see Steuart Inv. Co. v. The Meyer
Group, Ltd., 61 A.3d 1227, 1234–35 (D.C. 2013) (distinguishing Bloomgarden); see also Lirtzman v. Fuqua Indus.,
Inc., 677 F.2d 548, 553 (7th Cir. 1982) (“[P]laintiff’s services were * * * rendered gratuitously with the
expectation of developing future good will with [company].”).

114 Bloomgarden, 479 F.2d at 211 (“Nor is compensation mandated where the services were rendered simply in
order to gain a business advantage.”). But see Midcoast Aviation, 907 F.2d at 740 (“But the facts belie [the]
contention that [plaintiff] was working for free, that it did not expect payment * * *. The facts show that [plaintiff]
expected payment: through extra work if a long-term contract was secured, otherwise, through immediate
billing.”).

115 Sparks, 750 P.2d at 343 (“[S]ervices that [plaintiff] performed for [his friend’s] estate were not the sort
which one would ordinarily expect to receive from a friend as a mere gratuity.”); see also Burton v. McLaughlin,
217 P.2d 566, 570 (Utah 1950) (“If these services were as extensive as we have indicated the evidence shows, then
they were not the kind of services that strangers usually give without expecting compensation.”).

116 Bloomgarden, 479 F.2d at 208 (“A quasi-contract, on the other hand, is not a contract at all, but a duty thrust
under certain conditions upon one party to requite another in order to avoid the former’s unjust enrichment.”).

117 See Opelika Prod. Credit Ass’n., Inc. v. Lamb, 361 So.2d 95, 99 (Ala. 1978) (“The remedy of quasi-
contract is founded upon the familiar principle of avoiding unjust enrichment. Where the plaintiff has suffered a
detriment, and the defendant has received a benefit as a result, it is said that justice demands the repayment by the
defendant of the plaintiff’s loss.”).

118 Bloomgarden, 479 F.2d at 208 (“An implied-in-fact contract is a true contract, containing all necessary
elements of a binding agreement; it differs from other contracts only in that it has not been committed to writing
or stated orally in express terms, but rather is inferred from the conduct of the parties in the milieu in which they
dealt.”); see also Roebling v. Anderson, 257 F.2d 615, 619 (D.C. Cir. 1958) (“ ‘Contracts are express when their
terms are stated by the parties and are often said to be implied when their terms are not so stated. The distinction is
not based on legal effect but on the way in which mutual assent is manifested.’ ”) (quoting 1 Samuel Williston &
Walter H. E. Jaeger, A Treatise on the Law of Contracts 8–11 (3d ed. 1957)).

119 Bloomgarden, 479 F.2d at 112 (“[Plaintiff] had no enforceable claim for recompense because it appeared
without dispute that at the time he introduced the parties he did not expect to be personally compensated for so
doing.”); see also Brown v. Brown, 524 A.2d 1184, 1189 (D.C. App. 1987) (“[A claimant] should have the burden to
demonstrate, by a preponderance of the evidence, the existence of either an express or implied agreement that he
or she expected to be paid and that the decedent intended to make payment.”).

120 Sparks, 750 P.2d 338; see also Sullivan v. William A. Randolph, Inc., 504 F.3d 665, 668 (7th Cir. 2007)
(“Actions can speak as loud as words. That is a general principle of contract law * * *. ‘An agreement implied in
fact is “founded upon a meeting of minds, which, although not embodied in an express contract, is inferred, as a
fact, from conduct of the parties showing, in the light of the surrounding circumstances, their tacit
understanding.” ’ ”) (citations omitted).

121 Gary–Wheaton Bank v. Burt, 433 N.E.2d 315, 323 (Ill. App. Ct. 1982) (“A contract implied in fact arises
not by express agreement but by a promissory expression which may be inferred from the facts and circumstances
which show an intent to be bound.”).

122 See, e.g., Ferguson v. Cotler, 382 So.2d 1315, 1316 (Fla. App. 1980) (relief granted to party conferring a
benefit by mistake if the other party “has not relied upon the mistake to his detriment”).

123 Bank of Nova Scotia v. Bloch, 533 F.Supp. 1356, 1362 (D.C. V.I.), aff’d, 707 F.2d 1388 (3d Cir. 1982), and
aff’d, Appeal of Bloch, 707 F.2d 1388 (3d Cir. 1982) (“Except in certain circumstances, a person who confers a
benefit on another, such as by increasing the net value of property, should not be permitted to require the other to
pay therefor, unless the one conferring the benefit had a valid reason for so doing.”); Western Coach Corp. v.
Roscoe, 650 P.2d 449, 456 (Ariz. 1982) (“It is well established that a person who has been unjustly enriched at the
expense of another is required to make restitution to the other. The principle is applicable, however, only if the
person conferring the benefit is not an ‘officious intermeddler.’ ”); see also Dan B. Dobbs, Handbook on the Law
of Remedies § 4.9 (1973).



124 See, e.g., Lawlis v. Thompson, 405 N.W.2d 317 (Wis. 1987); Watts v. Watts, 405 N.W.2d 303, 307 (Wis.
1987) (“The plaintiff alleges that during the parties’ relationship, and because of her domestic and business
contributions, the business and personal wealth of the couple increased. Furthermore, the plaintiff alleges that she
never received any compensation for these contributions to the relationship and that the defendant indicated to the
plaintiff both orally and through his conduct that he considered her to be his wife and that she would share equally
in the increased wealth.”).

125 Watts, 405 N.W.2d at 313 (“According to the plaintiff’s complaint, the parties cohabited for more than
twelve years, held joint bank accounts, made joint purchases, filed joint income tax returns, and were listed as
husband and wife on other legal documents. Courts have held that such a relationship and ‘joint acts of a financial
nature can give rise to an inference that the parties intended to share equally.’ ”) (citing Beal v. Beal, 577 P.2d 507,
510 (Or. 1978)); see also Bright v. Kuehl, 650 N.E.2d 311, 315 (Ind. Ct. App. 1995) (“[U]nmarried couples may
raise equitable claims such as implied contract and unjust enrichment following the termination of their
relationships where one of the parties attempts to retain an unreasonable amount of the property acquired through
the efforts of both.”).

126 Watts, 405 N.W.2d at 307 (“[P]laintiff alleges that she never received any compensation for these
contributions to the relationship and that the defendant indicated to the plaintiff both orally and through his
conduct that he considered her to be his wife and that she would share equally in the increased wealth.”).

127 Watts, 405 N.W.2d at 313 (“[Plaintiff] alleges that the defendant accepted and retained the benefit of
services she provided knowing that she expected to share equally in the wealth accumulated during their
relationship.”); see also Carr v. Carr, 576 A.2d 872, 880 (N.J. 1990) (“[U]nmarried cohabitants * * * may acquire
rights as a result of enduring, intimate personal relationships founded on mutual trust, dependence, and raised
expectations.”).

128 Keith v. Buchanan, 220 Cal.Rptr. 392, 395 (Dist. Ct. App. 1985) (“In deciding whether a statement made by
a seller constitutes an express warranty under this provision, the court * * * must determine whether the seller’s
statement constitutes an ‘affirmation of fact or promise’ * * * or whether it is rather ‘merely the seller’s opinion
or commendation of the goods’ under section 2313, subdivision (2).”).

129 Sessa v. Riegle, 427 F.Supp. 760, 765 (E.D. Pa. 1977), aff’d, 568 F.2d 770 (3d Cir. 1978) (“[W]ords to the
effect that ‘The horse is sound’ spoken during the telephone conversation between [seller] and [buyer] constitute an
opinion or commendation rather than express warranty.”).

130 This quote is attributed to Yankee great, Yogi Berra.
131 See Chapter 2 at notes 118–136, and accompanying text.
132 James J. White, Robert S. Summers & Robert A. Hillman, Uniform Commercial Code 861–862 (6th ed.

2012); see also Keith, 220 Cal.Rptr. at 395 (“Commentators have noted several factors which tend to indicate an
opinion statement. These [include] a lack of specificity in the statement made * * *.”); Snow’s Laundry & Dry
Cleaning Co. v. Georgia Power Co., 6 S.E.2d 159, 162 (Ga. Ct. App. 1939) (“For a representation to be construed
as a warranty the statement made must be affirmed as a fact; it must be understood by the parties as having that
character; it must be positive and unequivocal and not merely a vague, ambiguous and indefinite statement of the
seller regarding the property.”).

133 See Wojcik v. Borough of Manville, 2010 WL 322893, at *3 (N.J. Super. Ct. App. Div. 2010).
134 Stearns v. Select Comfort Retail Corp., 2009 WL 1635931, at *16 (N.D. Cal. 2009) (“[T]he statements at

issue in the instant case amount to no more than mere puffery because they are generalized assertions and not
easily verifiable as fact.”); Boud v. SDNCO, Inc., 54 P.3d 1131, 1135 (Utah 2002) (“To qualify as an affirmation of
fact, a statement must be objective in nature, i.e., verifiable or capable of being proven true or false.”).

135 White, Summers & Hillman, supra note 132, at 866–867; see also Whitehorse Marine, Inc. v. Great Lakes
Dredge & Dock Co., 751 F.Supp. 106, 108 (E.D. Va. 1990) (“Express warranties are not presumed and will not be
inferred from ambiguous, inconclusive, or general discussions. The language employed must indicate a clear
intention to enter into a contract of warranty when it is viewed in light of all the facts and circumstances
surrounding the transaction.”).

136 Stearns, 2009 WL 1635931, at *11 (“All of the alleged misstatements at issue here are highly subjective.
No reasonable consumer would believe that a Sleep Number® bed miraculously would deliver the elusive ‘perfect
night’s sleep.’ ”); see also Bologna v. Allstate Ins. Co., 138 F. Supp. 2d 310, 323 (E.D.N.Y. 2001) (“Here, Allstate’s



assertion, ‘You’re in good hands with Allstate,’ is general, subjective, and cannot be proven true or false * * *.
[Defendant’s] allegation that Allstate’s slogan created an express warranty which Allstate thereafter breached * * *
must fall * * *.”).

137 White, Summers & Hillman, supra note 132, at 861–862.
138 See Chapter 2 at notes 33–40, and accompanying text, dealing with the role of formalities in the law.
139 See White, Summers & Hillman, supra note 132, at 869.
140 See Sugawara v. Pepsico, Inc., 2009 WL 1439115, at *5 (E.D. Cal. 2009) (“Defendant chose the moniker

‘Crunchberries’ for its brightly colored cereal balls * * *. [T]here is no such fruit growing in the wild or occurring
naturally in any part of the world. Furthermore, a reasonable consumer would have understood the Product
packaging to expressly warrant only that the Product contained sweetened corn and oat cereal, which it did.”).

141 UCC § 2–313, cmt. 3 (“In actual practice affirmations of fact made by the seller about the goods during a
bargain are regarded as part of the description of those goods * * *.”).

142 Id.; see also Keith, 220 Cal.Rptr. at 397–98 (“It is clear from the new language of this code section that the
concept of reliance has been purposefully abandoned.”); Winston Indus., Inc. v. Stuyvesant Ins. Co., 317 So.2d 493,
497 (Ala. Civ. App. 1975) (“As this court perceives it, the determining factor in this case under the newly enacted
Uniform Commercial Code is not reliance by the purchaser on the seller’s warranty, but whether it is part of the
‘basis of the bargain.’ ”).

143 Keith, 220 Cal.Rptr. at 397 (“Some [commentators] have indicated that [the ‘basis of the bargain’ test shifts
the burden of proving non-reliance to the seller, and others have indicated that the code eliminates the concept of
reliance altogether.”]; Hobco, Inc. v. Tallahassee Assocs., 807 F.2d 1529, 1533 (11th Cir. 1987) (“Under Florida
law, an express warranty may arise only where justifiable reliance upon assertions or affirmations is part of the
basis of the bargain.”).

144 See Chapter 2 at notes 14–15; 118–136, and accompanying text.
145 See Chapter 2 at notes 14–15, and accompanying text.
146 Restatement (Second) of Contracts § 81(2).
147 Keith, 220 Cal.Rptr. at 397; see also Allied Fid. Ins. Co. v. Pico, 656 P.2d 849, 850 (Nev. 1983) (“If,

however, the resulting bargain does not rest at all on the representations of the seller, those representations cannot
be considered as becoming any part of the ‘basis of the bargain’ within the meaning of [the code].”).

148 Austin v. Mitsubishi Elecs. Am., Inc., 966 F.Supp. 506, 516 (E.D. Mich. 1997) (“An express warranty may *
* * arise if the statements would lead a reasonable buyer to believe that such statements had been made to induce
the bargain.”); see also Chapter 2 at notes 128–129, and accompanying text.

The American Law Institute’s Principles of the Law of Software Contracts, which applies to, you guessed it,
software transfers, drops the “basis of the bargain” test in favor of a requirement that “a reasonable transferee
could rely” on the express warranty. See § 3.02(b) (2010).

149 UCC § 2–313, cmt. 6; White, Summers & Hillman, supra note 132, at 883–889.
150 UCC § 2–313, cmt. 6.
151 Logan Equip. Corp. v. Simon Aerials, Inc., 736 F.Supp. 1188, 1198 (D. Mass. 1990) (“While plaintiff may

well have taken the [demonstration of the] Ontario Hydro boomlift as an example of [defendant] SAI’s skill and
expertise in the equipment design field, the 42-foot unit cannot have created an express warranty which survived
the generation of a new set of agreed-upon specifications for [defendant’s] proposed 80-foot machine.”).

152 UCC § 2–314(2) states in full:
(2) Goods to be merchantable must be at least such as
(a) pass without objection in the trade under the contract description; and
(b) in the case of fungible goods, are of fair average quality within the description; and
(c) are fit for the ordinary purposes for which such goods are used; and
(d) run, within the variations permitted by the agreement, of even kind, quality and quantity within each unit and



among all units involved; and
(e) are adequately contained, packaged, and labeled as the agreement may require; and
(f) conform to the promises or affirmations of fact made on the container or label if any.
153 UCC § 2–104(1).
154 White, Summers & Hillman, supra note 132, at 904
155 Id.
156 Webster v. Blue Ship Tea Room, Inc., 198 N.E.2d 309, 312 (Mass. 1964) (“[W]e consider that the joys of

life in New England include the ready availability of fresh fish chowder. We should be prepared to cope with the
hazards of fish bones, the occasional presence of which in chowders is, it seems to us, to be anticipated, and which,
in the light of a hallowed tradition, do not impair their fitness or merchantability.”); see also Hoffman v. Paper
Converting Mach. Co., 694 F. Supp. 2d 359 (E.D. Pa. 2010) (printing press merchantable despite injury).

157 Metowski v. Traid Corp., 104 Cal.Rptr. 599, 604 (Ct. App. 1972) (“[I]mplied warranty [of fitness] arises
only where the purchaser at the time of contracting intends to use the goods for a particular purpose; the seller at
the time of contracting has reason to know of this particular purpose; the buyer relies on the seller’s skill or
judgment to select or furnish goods suitable for the particular purpose; and the seller at the time of contracting has
reason to know that the buyer is relying on such skill or judgment.”); see also HWH Corp. v. Deltrol Corp., 2009
WL 734710 (N.D. Iowa 2009) (valves for use on recreational vehicles); Wallman v. Kelley, 976 P.2d 330, 334
(Colo. App. 1998) (“Here, the trial court [correctly] found that plaintiff could not have relied on [defendant’s] skill
or judgment to select [herbal remedy] JBH because, in her deposition, she unambiguously stated that she had
decided to buy [herbal remedy] JBH before she entered [defendant’s] store, and she did not otherwise testify about
any representations made by [defendant] that influenced her decision.”).

158 Cf. Gumbs v. International Harvester, Inc., 718 F.2d 88, 93, n.6 (3d Cir. 1983) (“The relative state of the
knowledge of the two parties about the product is highly relevant, and in the unusual case in which the buyer is
more knowledgeable than the seller, the seller may win on the grounds the buyer did not rely.”) (citing James J.
White & Robert S. Summers, Handbook of the Law Under the Uniform Commercial Code 360 (2d ed. 1980)).

159 Keith v. Buchanan, 220 Cal.Rptr. 392, 399 (Ct. App. 1985) (“The major question in determining the
existence of an implied warranty of fitness for a particular purpose is the reliance by the buyer upon the skill and
judgment of the seller to select an article suitable for his needs.”).

160 Hartman v. Jensen’s, Inc., 289 S.E.2d 648, 649 (S.C. 1982) (“The trial court found the disclaimer in this
case confusing in that the heading, which read ‘TERMS OF WARRANTY’ in bold print, suggested a grant of
warranty rather than a disclaimer * * *. [P]lacing alleged disclaimer under the bold heading of ‘Terms of Warranty’
created an ambiguity and was likely to fail to alert the consumer that an exclusion of the warranty was intended.”);
see also Honey Creek Stone Co. v. Telsmith, Inc., 2009 WL 6371627 (Pa. Com. Pl. 2009) (“a disclaimer is
inoperative when it cannot be construed as consistent with the language of an express warranty”).

161 See § 3.06(a) of the Principles of the Law of Software Contracts (2010). UCC section 2–316, cmt.1
explains what the drafters were trying to achieve with the “consistency” test: Section 2–316(1) is meant to
“protect a buyer from unexpected and unbargained language of disclaimer * * *.” Section 3.06(a) of the software
principles follows this comment more directly by applying an expectation test.

162 See Chapter 7 at notes 4–57, and accompanying text.
163 UCC § 2–316(2); see also Myrtle Beach Pipeline Corp. v. Emerson Elec. Co., 843 F.Supp. 1027, 1038 (D.

S.C. 1993) (“The court concludes that the various factors to be considered by a court in determining whether a
document is conspicuous for purposes of disclaiming an implied warranty pursuant to subsection * * * 2–316(2)
include the following: (1) the color of print in which the purported disclaimer appears; (2) the style of print in
which the disclaimer is written; (3) the size of the disclaiming language, particularly in relation to other print in the
document; (4) the location of the disclaimer in the contract; (5) the appearance of the term ‘merchantability’ with
respect to color, style, size, and type of print in the disclaimer clause; and (6) the status of the parties contesting
the validity of the disclaimer, namely whether they be consumers or commercially sophisticated entities.”).

164 UCC § 2–316(2).
165 See Chapter 7 at notes 75–101, and accompanying text.



166 See Chapter 1 at notes 5–6, and accompanying text.
167 Amended UCC § 2–313(1) (proposed final draft April 18, 2003).
168 See Chapter 10 at notes 52–61, and accompanying text. The two new sections are 2–313A and 2–313B.
169 Amended UCC § 2–313(4).
170 Amended UCC § 2–316(2).
171 Amended UCC § 2–103(1)(m).
172 UCC § 2–316(2).
173 Amended UCC § 2–316(3).
174 See generally White, Summers & Hillman, supra note 132, at 845–846. For a discussion of UCC privity

issues, see Chapter 10 of this book.
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Chapter 4

THE STATUTE OF FRAUDS
Under the statute of frauds, certain agreements must be in writing to be enforceable. For

example, if you and your neighbor, Alice, orally agree that you will sell her your car for $6000, the
agreement will not be enforceable under the UCC sale-of-goods statute of frauds.1 As the first
sentence implies, however, not all contracts must be in writing. This chapter discusses the kinds of
agreements that must be in writing to be enforceable. In addition, we discuss what a writing must
entail to satisfy the statute of frauds. Further, we examine certain exceptions to the writing
requirement in cases that ordinarily would require a writing.

Well, I have only written one paragraph in this chapter and already I must issue a caveat.
Contract law is trying to keep up with dramatic technological advances in communication. In the
computer age, we are all making contracts over the internet and even via e-mail. “Writings” may
soon be largely a thing of the past. So, a proposed amendment to the statute of frauds for the sale of
goods requires only the “authentication or adoption” of certain contracts in a “record.”2 A record
includes a writing, but also information stored in a computer.3 Technology has also driven changes
in laws affecting the statute of frauds for other kinds of agreements. Laws in flux can be
challenging to describe. My strategy in this chapter will be to discuss the traditional statute of
frauds, but to supplement the discussion by highlighting some proposed or adopted changes.

As you read this chapter, please also bear in mind another point that often confuses students.
Up to this point in this book, we have focused on the requirements for an enforceable agreement,
promise, or obligation. This chapter discusses an additional requirement for some agreements,
namely a writing (or record). But (and here comes the confusing part), ordinarily, a writing does
not make an otherwise unenforceable agreement enforceable. For example, a writing does not
make an agreement enforceable if it lacks consideration or is too indefinite, and so on.
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A.    Background
The statute of frauds was first adopted in England in 1677,4 and each of our state legislatures

has enacted a statute of frauds much like the English version.
The Hawaii statute of frauds (a representative example we shall employ throughout this

chapter), provides a list of contracts that must be in writing to be enforceable:
Certain contracts, when actionable. No action shall be brought and maintained in any of the

following cases:
(1) To charge a personal representative, upon any special promise to answer for damages

out of the personal representative’s own estate;
(2) To charge any person upon any special promise to answer for the debt, default, or

misdoings of another;
(3) To charge any person, upon an agreement made in consideration of marriage;
(4) Upon any contract for the sale of lands, tenements, or hereditaments, or of any interest

in or concerning them;



(5) Upon any agreement that is not to be performed within one year from the making
thereof;

(6) To charge any person upon any agreement authorizing or employing an agent or broker
to purchase or sell real estate for compensation or commission;

(7) To charge the estate of any deceased person upon any agreement which by its terms is
not to be performed during the lifetime of the promisor * * *

133

unless the promise, contract, or agreement upon which the action is brought, or some
memorandum or note thereof, is in writing, and is signed by the party to be charged therewith,
or by some person thereunto by the party in writing lawfully authorized.5

In addition to the traditional categories enumerated above, we will study one other category of
agreement that requires a writing, namely sales of goods (of $500 or more).6 UCC section 2–
201(1) provides: “[A] contract for the sale of goods for the price of $500 or more is not
enforceable by way of action or defense unless there is some writing sufficient to indicate that a
contract for sale has been made between the parties and signed by the party against whom
enforcement is sought * * *.”

England abolished most provisions of its statute of frauds in 1954, but our states have
preserved it. To understand why the statute of frauds is controversial, we must think about the
reasons for the writing requirement in the first place. England enacted the statute of frauds to
combat fraud by people who might falsely claim they had an oral contract.7 For example, the
statute of frauds protects you from Alice’s false claims that you agreed to sell her your car
(assuming you did not). The notion of a statute of frauds made a lot of sense when it was enacted in
1677 because, at that time, the party claiming the existence of a contract could not testify at trial or
be cross-examined.8 In addition, judges of the time had much less control over jury decisions that
were against the weight of the evidence.9
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As procedural reforms made fact finding by juries much more reliable, reformers feared that
the statute of frauds now caused as much or more fraud than it prevented.10 English lawmakers
were concerned that people who had actually made oral agreements could use the absence of a
writing as a shield to avoid their commitments.11 Suppose you actually had agreed to sell Alice
your car, and now you were hiding behind the statute of frauds (shame on you). Notwithstanding
this concern, our lawmakers see reasons to retain the statute of frauds.12 For example, a writing
helps satisfy the cautionary and evidentiary functions, a subject we took up in Chapter 2, when we
investigated the purposes of the requirement of consideration.13 You don’t remember and are too
tired to look up the footnote cite? Well, the theory is that you understand the seriousness of what
you are doing when you put your contract to sell your car in writing. And, of course, the writing
serves as a memorial of the agreement you made.

Notwithstanding the statute of fraud’s continuing role in this country, judges resist employing it
when they are convinced the parties actually made an oral agreement. As a result, judicial
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decisions have gradually reduced the impact of the rule by interpreting the categories of
contracts that require a writing narrowly. For example, as one court has stated:

[A] promise to pay the debt of another has been construed to encompass only promises made to
a creditor which do not benefit the promisor (Restatement of Contracts § 184 (1932)); 3
Williston, Contracts § 452 (Jaeger ed. 1960); a promise in consideration of marriage has been
interpreted to exclude mutual promises to marry (Restatement, supra § 192; 3 Williston, supra
§ 485); a promise not to be performed within one year means a promise not performable within
one year (Restatement, supra § 198; 3 Williston, supra § 495); a promise not to be performed
within one year may be removed from the Statute of Frauds if one party has fully performed
(Restatement, supra § 198; 3 Williston, supra § 504); and the Statute will not be applied
where all promises involved are fully performed (Restatement, supra § 219; 3 Williston,
supra § 528).14

We’ll look further at some of these judicial contractions of the statute of frauds shortly.15

Not only have courts whittled down the categories presented in the original statute of frauds,
they have created exceptions. For example, part performance usually is enough to avoid the writing
requirement.16 In addition, courts use other theories to enforce a promise that the statute of frauds
would normally bar. For example, a court may enforce an oral promise based on the theory of
promissory estoppel or unjust enrichment.17

We now proceed to consider more systematically the major issues that arise under the statute
of frauds. First, does the statute of frauds apply? Second, does a writing satisfy the statute? Third,
does an exception to the writing requirement apply? Finally, is a promise that is unenforceable for
lack of a writing still enforceable under another theory, such as promissory estoppel or unjust
enrichment?
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B.    Does the Statute of Frauds Apply?
Look again at the Hawaii statute of frauds set forth above.18 Add UCC section 2–201, which

requires a writing for the sale of goods of greater than $500,19 and the list of transactions that
require a writing is quite complete. (Of course, various states have enacted additional writing
requirements, but don’t sweat these unless your teacher has assigned them for study.)

Many contracts courses focus on three categories of contracts that must be in writing for
enforcement. These are contracts for the sale of land or any interest in land (subsection 4 of the
Hawaii statute), contracts that cannot be performed within one year from the time of contract
formation (subsection 5 of the Hawaii statute), and contracts for the sale of goods (UCC section 2–
201). Let’s discuss each of these briefly.

Contracts for the sale of land must be in writing.20 That is easy enough. But don’t forget that
contracts for “any interest in or concerning” land also must be in writing to be enforceable.21 A
lease of your apartment, therefore, requires a writing. An oral promise of a leasehold won’t do.22

Law professors have lots of fun with contracts that are “not to be performed within one year
from the making thereof.”23 Recall that courts have whittled down this category to require a
writing only when the promise cannot be performed in a year.24 So, if you hire a young man to
work for you for his life, the statute of frauds does not require a writing. The contract can be
performed within one year, if (God forbid) the young man dies in a week.25 He worked
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for you for his life. But if you hire a 98-year-old man to work for you for 366 days, even
though he was diagnosed with a terminal case of the plague when he was 80 and given one year to
live (he’s a walking miracle), the statute of frauds requires a writing. The contract to employ the
98-year-old man cannot be performed in a year, even though he might die before 366 days pass.
The old guy’s death would end the contract, but the contract would not have been performed, it
would only be excused.26

The revisers of Article 2 were spoilsports and tried to take all the fun out of sale-of-goods
contracts that fall under the longer-than-one-year statute of fraud’s category. They wrote a new
subsection that states: “A contract that is enforceable under this section is not unenforceable
merely because it is not capable of being performed within one year or any other period after its
making.”27 Contracts for more than one year do not have to be in writing under amended Article 2,
but no state has adopted the amendment.

As I already mentioned several times (try to listen), section 2–201 of the UCC requires a
writing when the sale of goods is “for the price of $500 or more.” But another proposed
amendment to section 2–201 showed the effect of inflation. Under the amendment, contracts for the
sale of goods of a price of $5000 or more require a writing.28 This provision is currently not the
law in any state.
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C.    Does a Writing Satisfy the Statute of Frauds?

1.    The Nature of the Writing
If the statute of frauds requires a writing, what kind of writing will suffice? The Hawaii statute

of frauds’ answer is typical: A party seeking to enforce a “promise, contract, or agreement” must
show a writing or “some memorandum or note thereof * * * signed by the party to be charged
therewith, or by some person thereunto by the party in writing lawfully authorized.”29 Let’s
translate this from legalese into English.

The actual “promise, contract, or agreement” that the promisee is trying to enforce must be in
writing, or at least be referenced in “some memorandum or note” in writing that proves the
existence of the “promise, contract, or agreement.”30 The point is that the statute of frauds does not
require a formal written contract, just something in writing that proves the contract’s existence. In
order to satisfy such a proof requirement, the writing must “reasonably identif[y] the subject matter
of the contract”31 (for example, “sale of house at 313 Windsor Drive”), and include “with
reasonable certainty the essential terms of the unperformed promises in the contract” (for example,
identify the price).32 Several writings as a group may satisfy these statute of frauds requirements,
so long as
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at least one of them is signed by the promisee.33 When there are several writings, the signed
writing must establish “a contractual relationship between the parties,”34 the unsigned documents
must refer expressly to the same agreement,35 and evidence must prove the relationship of the
unsigned and signed documents.36



A writing may satisfy the statute of frauds even if the parties did not intend to contract or to
create evidence of a contract.37 For example, suppose you and Alice contemplate the sale to her of
your residence at 313 Windsor Drive. You write a letter to her referring to the sale of 313 Windsor
Drive, even before reaching a final agreement. The letter may satisfy the statute of frauds against
you. Remember, however, that this does not mean that you are liable to Alice if you decide not to
sell the property. You can still prove that
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you never completed a contract to sell the property. All that we are saying here is that you
cannot use the defense of a lack of writing under the statute of frauds.

UCC section 2–201 also provides that an informal writing satisfies the statute of frauds. The
language of section 2–201(1) requires only “some writing sufficient to indicate that a contract for
sale has been made between the parties * * *.”38 So, under the UCC, you can write a memorandum
for the sale of your car on the back of a claim check in a restaurant where you and Alice have
ironed out the deal, and, if you both sign it, neither of you will have a statute of frauds problem.39

The last sentence of section 2–201(1) provides that “[a] writing is not insufficient because it
omits or incorrectly states a term agreed upon * * *.” However, a contract based on a flawed
writing is not enforceable “beyond the quantity of goods shown in such writing.” Under this
provision, the parties don’t have to get everything straight in their writing. Parties can prove that
the terms are different from the writing. However, a party cannot prove a contract beyond the
quantity of goods stated in the writing. If the writing says two giraffes, the seller can’t prove three
giraffes.

Notwithstanding the informality of the writing requirement, I beg of you, I plead with you, bear
in mind the admonition at the beginning of this chapter: Even if a promisee produces a formal or
informal writing that satisfies the statute of frauds, she has not won the war. She has satisfied the
statute of frauds, but she still must contend with all of the issues of contract enforceability we are
learning about in this book, such as whether she supplied consideration to support the promise,
whether a reasonable person would believe the parties intended to contract (of course, the writing
is evidence of intention), whether the contract is sufficiently certain, and so on and so on.
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2.    Who Must Sign
The definition of “signed” is very broad and largely uncontroversial. The UCC approach is

typical: “ ‘Signed’ includes using any symbol executed or adopted with present intention to adopt
or accept a writing.”40 You can sign a writing with an “X,” if you executed that symbol intending to
accept the writing.41 The harder statute of frauds question is: Who must sign?

Under the Hawaii statute of frauds, the writing must be signed “by the party to be charged
therewith,” meaning the party who breaks a promise.42 So, stifle that false impression that most
people have about signing contracts that require a writing, namely that both parties must sign. UCC
section 2–201(1) makes this even more explicit for sale-of-goods cases: The writing must be
“signed by the party against whom enforcement is sought * * *.”43 The net result is that if you and
Alice draft a written contract for the sale of your car for $6000, signed only by you, Alice can sue
you if you don’t deliver the car, but you cannot sue Alice if she repudiates the contract before
delivery. Life is sometimes unfair. (If you deliver the car, however, you can sue for breach of



contract under the part-performance exception or you can sue for unjust enrichment, but we are
getting ahead of ourselves.44)

Both the Hawaii and UCC statute of frauds also provide that an authorized person may sign the
writing on behalf of a contracting party.45 The law of agency governs the meaning of
“authorization,” a subject beyond the scope of most first-year contracts courses.

3.    Electronic Contracts
More and more, people are purchasing goods and services over the internet or making

contracts via e-mail exchanges. (You didn’t

142

need me to tell you this.) A largely paperless society may be in our future.46 Perhaps you have
wondered whether the contract you made with Alice through the exchange of e-mails to mow her
lawn for two years or your purchase of a $700 air conditioner over the internet satisfies the statute
of frauds, since you didn’t sign a piece of paper, but merely clicked “I agree.” Your lawn-mowing
contract satisfies the statute of frauds47 and so does your Internet purchase, although the latter is a
bit more complicated.

Amended UCC Article 2, which, I have indicated, probably will not be adopted,48 would have
covered the Internet purchase. Amended section 2–201 provides in part:

A contract for the sale of goods for the price of $5000 or more is not enforceable by way
of action or defense unless there is some record sufficient to indicate that a contract for sale
has been made between the parties and signed by the party against which enforcement is sought
or by the party’s authorized agent or broker.

Amended section 2–103(1)(p) sets forth the definition of “sign”: “ ‘Sign’ means, with present
intent to authenticate or adopt a record: (i) to execute or adopt a tangible symbol; or (ii) to attach
to or logically associate with the record an electronic sound, symbol, or process.” Finally, under
amended section 2–103(1)(m), a “ ‘record’ ” means information that is inscribed on a tangible
medium or that is stored in an electronic or other medium and is retrievable in perceivable form.”

First notice that your air conditioner purchase would not have come under the amended statute
of frauds because amended section 2–201 requires a “record” only for sales contracts of $5000 or
more. Even for large purchases of over $5000, your internet contract (or e-mail contract, for that
matter) would satisfy the statute of frauds under amended Article 2. When you click “I agree” on
your internet sales contract, you have “signed” a “record” that “indicate[s] that a contract for sale
has been made * * *.”
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But where does the lack of adoptions of amended Article 2 leave us? Many states have
adopted revised Article 1, which also includes definitions of “signed” (“using any symbol
executed or adopted with present intention to adopt or accept a writing.”) and “writing” (“includes
printing, typewriting, or any other intentional reduction to tangible form.”).49 Therefore, you have
“signed” a “writing” for purposes of current section 2–201.

Courts facing the electronic contract issue in the context of e-mail agreements reason that e-
mails are “tangible” because they are saved in a hard drive and because they can be printed on
paper.50 Courts feel comfortable with this determination in part because of the UCC’s liberal



approach to the writing requirement in section 2–201.51

In 2000, new federal legislation was passed allowing parties to execute binding online
contracts using electronic signatures.52 The law governs, among other things, banking, insurance
and brokerage contracts.53

D.    Does an Exception to the Writing Requirement Apply?
Even if the statute of frauds applies to an oral transaction, an exception may “take the case out

of the statute” (legalese meaning that contract law does not require a writing when an exception
applies). The most prominent example is part performance.54 But
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what exactly constitutes part performance and when does the exception apply?
Let’s start with section 2–201(3)(c) of the UCC, which codifies the part performance rule for

sales of goods: A contract that does not satisfy the statute of frauds is enforceable “with respect to
goods for which payment has been made and accepted or which have been received and accepted
* * *.”55 Note that under the section, the contract is enforceable only to the extent of the part
performance. You orally agree to sell Alice three pianos (don’t ask for realism in all my hypos) for
$6000. You deliver one of the pianos, which she accepts, but she does not pay. The statute of
frauds is no impediment to your claim for payment for the piano you delivered, but it would bar
full enforcement of the contract for the sale of three pianos. Likewise, if you had failed to deliver
any pianos after Alice paid for one of them, she could enforce the contract for only one piano.56

Suppose you orally agreed to sell one piano to Alice for $2000, and she paid you a portion of
the purchase price, say $500. She is not limited to enforcing a contract for only one quarter of the
piano. Most courts allow her to enforce the entire contract, free from a statute of frauds defense.57

Remember, however, all she has shown by proving the $500 payment is that the statute of frauds
doesn’t
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apply; in order to recover, she still must prove the other prerequisites for contract enforcement,
including agreement and consideration.58 (I hope you don’t mind that I keep making this crucial
point.)

Restatement (Second) of Contracts, section 129, sets forth an approach for contracts involving
land that is both narrower and broader than Article 2’s part performance doctrine (don’t worry, I’ll
explain this):

A contract for the transfer of an interest in land may be specifically enforced notwithstanding
failure to comply with the Statute of Frauds if it is established that the party seeking
enforcement, in reasonable reliance on the contract and on the continuing assent of the party
against whom enforcement is sought, has so changed his position that injustice can be avoided
only by specific enforcement.59

In cases involving money damages for the breach of an oral land-sale contract, courts have
been reluctant to apply the part performance exception to the statute of frauds (meaning that the
statute bars money damages even if the injured party has partially performed).60 So, the treatment
of the part-performance exception in land sale contracts is narrower than for sales of goods. On the



other hand, the Restatement rule creates a broader exception when the action is for specific
performance. The express language of Restatement (Second) section 129 authorizes specific
performance of an oral land sale when the injured party has “change[d] * * * position” in reliance
on the oral contract. A change of position is broader than part performance.61 For example, part
performance by
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a buyer would include paying all or part of the purchase price and taking possession of the
land.62 But a buyer also changes position, for example, when she makes improvements on the
subject property with the seller’s assent.63 Obviously, the more of these acts the purchaser
completes the better for avoiding the statute of frauds, because the real question is whether the
purchaser’s actions tend to show that the parties really made a contract.64

UCC section 2–201 sets forth several additional exceptions to the statute of frauds specific to
the sale of goods. Section 2–201(2) applies to contracts between merchants. (To review,
merchants “deal” in the kind of goods the contract concerns or represent to the public that they
have “knowledge or skill peculiar to the practices or goods involved in the transaction* * *.”65)
Section 2–201(2) provides that when two merchants make an oral contract and one of them
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sends a written confirmation that is sufficient to satisfy the statute of frauds against the sender,
and the recipient “has reason” to know its contents, the writing is good against the recipient, even
though she did not sign it. The recipient has an opportunity to reject the confirmation, if she acts
quickly. If she notifies the sender in writing within ten days of receiving the confirmation that she
objects to “its contents,” then the statute of frauds still applies.66 Under this “merchant” exception
to the signature requirement, merchants cannot safely avoid contracts simply by refusing to sign
anything. Merchants had better read their mail. In fact, a confirmation suffices under the section
even if it contains no “explicit words of confirmation nor express references to the prior agreement
* * *.”67

Another exception to the writing requirement in cases involving sales of goods is the
“specially manufactured goods exception.”68 Under UCC section 2–201(3)(a), a writing is not
required when goods are to be “specially manufactured” so that they are suitable only for the
buyer, and the seller has started producing the goods or has committed to obtain them in
circumstances that “reasonably indicate that the goods are for the buyer.”69 Suppose I quit law
teaching and become a full-time fiction writer (probably a bad idea). I pick up the telephone and
order a $600 sign for my
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office that says, “Bob Hillman’s Writing Sanctuary.” If the manufacturer has begun making the
sign by carving my name on it, the statute of frauds will not bar the manufacturer’s lawsuit against
me if I repudiate the oral contract. All of the requisites of section 2–201(3)(a) are satisfied. The
goods are specially manufactured, are suitable only for me (remember the sign includes my name),
and are already under production. The reason for section 2–201(3)(a) should not be difficult to
surmise: “The long-accepted justification for this statutory rule lies in the assurance that, by virtue
of the unique nature of the goods, the manufacturer would not have produced such unique goods



absent an agreement with the alleged buyer.”70

Still another exception to the statute of frauds in sale-of-goods cases is section 2–201(3)(b).
This section reverses the uncomfortable contradiction at common law that allowed a party to admit
in a pleading or other court document or testimony in court that the parties made a contract, but still
hide behind the statute of frauds. Now, if a party admits a contract in “his pleading, testimony or
otherwise in court,” the statute of frauds defense falls away.71 (Amended section 2–201 would
have substituted “under oath” for “in court” to make it clear that depositions and the like taken
outside of court constitute admissions under the section.)72 What’s more, the promisor doesn’t have
to break down on the stand and admit “I did it, I made the contract,” such as in an old Perry Mason
episode (hope you’ve seen a rerun). It is enough if the promisor admits facts sufficient to show that
the parties made a contract.73
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(For example, “I said I’d deliver the piano because she said she would pay me $2000.”) In
addition, some courts refuse to dismiss or grant summary judgment on statute of frauds grounds
before a promisee has the opportunity to examine the promisor under oath.74 One important
limiting factor of section 2–201(3)(b) is that the admission exception applies only with respect to
the “quantity of goods” admitted.75 If you made an oral agreement to sell Alice two pianos for
$800 each, and she admits that she agreed to buy one piano, you can enforce a contract for one
piano.

What do all of these exceptions have in common? They all involve situations where, even
though an agreement is oral, evidence shows that the parties in fact made a contract. After all, it is
not likely that a party made improvements on land, or manufactured a sign stating “Bob Hillman’s
Writing Sanctuary,” or admitted a contract in court, or partly performed, unless that party really
made an agreement.

E.    Does Another Theory Apply?
In Chapter 3, we discussed theories for enforcing promises other than bargained-for exchange,

including promissory estoppel and unjust enrichment. Suppose parties make an oral agreement, the
subject matter comes under the statute of frauds, and no exception to the writing requirement
applies. A party cannot recover for breach of this oral agreement, but can she recover under
promissory estoppel or unjust enrichment? In short, the answer is yes. Courts have enforced oral
promises under both theories.76 For
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example, a prospective employee, Taylor Plantations, leaves his job in California and travels
to Detroit, relying on Ford Motor Company’s oral promise of a two-year job. A landowner, Alice
Williams, orally promises to convey land to Marvin Green’s daughter in exchange for room and
board at Marvin’s home, which Marvin supplies for ten years. These exchanges would be
enforceable as contracts only if they were in writing or an exception applied.77 Nevertheless,
courts have enforced them on the basis of promissory estoppel and unjust enrichment
respectively.78 Courts also have enforced oral promises for the sale of goods after a party relies,
even though UCC section 2–201 lists a series of exceptions that does not include promissory
estoppel.79 (Current section 2–201 includes a preamble stating that “[e]xcept as otherwise
provided in this section,” a sales contract requires a writing, suggesting that exceptions not listed



in the section, such as promissory estoppel, do not constitute exceptions.80 But courts sometimes
apply promissory estoppel notwithstanding the preamble,81 and amended section 2–201 would
omit the preamble, thereby inviting a greater use of promissory estoppel.82)

151

If we assume that the parties in the above examples really made the agreements described,
enforcing the promises on the basis of alternative theories relieves the apparent injustice of the
statute of frauds. Further, a promisee’s reliance on an oral promise or conferral of a benefit tends
to show that the promise was genuine. However, critics charge that the use of alternative theories
to circumvent the writing requirement contradicts the policies behind the statute of frauds, which
was designed to prevent fraud.83 For example, suppose Taylor Plantations made up Ford’s promise
of employment after traveling to Detroit to look for work. In addition, critics point out that a party
may have to prove the existence of an oral agreement (something the statute of frauds is supposed
to bar) in order to sustain a claim of promissory estoppel or unjust enrichment.84 For example,
unless Marvin can show that he and Alice agreed to an exchange of room and board for the
conveyance to Marvin’s daughter, a court may find that the benefit Marvin conferred on Alice was
a gift. A possible solution to these misgivings would be to require an “enhanced promissory
estoppel” burden based on “a kind or amount of reliance unlikely to have been incurred had the
plaintiff not had a good-faith belief that he had been promised remuneration.”85

Those concerned about using unjust enrichment or promissory estoppel to enforce oral
promises that are unenforceable under the statute of frauds should note that courts may limit the
remedies under the latter theories.86 For example, the remedy for breach of Taylor’s employment
contract would be Taylor’s expected salary minus what he reasonably could make in a substitute
job.87 Under promissory estoppel, however, Taylor might recover only the costs
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incurred in his travel to Detroit and lost wages on his old job.88 You will learn much more
about remedial differences between claims based on breach of contract and those based on other
theories in the next chapter.

______________________
1 UCC § 2–201 (1996); see infra note 6, and accompanying text.
2 See infra notes 46–53, and accompanying text.
3 See id.
4 An Act for prevention of Frauds and Perjuryes (Statute of Frauds) 1677, 29 Car. 2, c. 3 § 4 (Eng.), reprinted

in 4 Chitty’s Statutes 1140 (W. H. Aggs ed., 6th ed. 1911).
[N]o action shall be brought (1) whereby to charge any executor or administrator upon any special promise, to

answer damages out of his own estate; (2) or whereby to charge the defendant upon any special promise to answer
for the debt, default or miscarriages of another person; (3) or to charge any person upon any agreement made upon
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years ago to prevent ‘many fraudulent practices, which are commonly endeavored to be upheld by perjury and
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Cases and Materials 418, 754 (3d. ed. 1986)).
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that none of the silver disappears.”); H. C. & J. G. Ouston v. G. Scammell & Nephew Ltd., 1 All E.R. 59, 66 (Eng.
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11 Vernon v. Findlay, 4 All E.R. 311, 317 (K.B. 1938) (“I feel bound to say that this is a contract upon which
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than that [the promisor] * * *, having induced performance of the contract and enjoyed the benefits of that
performance, should have repudiated his obligations in reliance on the statute.”).

12 Summerlot v. Summerlot, 408 N.E.2d 820, 828 (Ind. Ct. App. 1980) (“The reason for the statute of frauds
is quite simply to preclude fraudulent claims which would probably arise when one person’s word is pitted against
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13 See Chapter 2 at notes 33–40, and accompanying text.
14 McIntosh, 469 P.2d at 180 n.3. See also Rosewood Care Ctr. v. Caterpillar, Inc., 877 N.E.2d 1091, 1099
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15 See infra notes 18–27, and accompanying text.
16 See infra notes 55–64, and accompanying text.
17 See infra notes 76–88, and accompanying text.
18 See supra note 5, and accompanying text.
19 See supra note 6, and accompanying text.
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21 Id.; see also Purcell v. Miner, 71 U.S. 513, 517 (1866) (“Every day’s experience more fully demonstrates
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28 Amended UCC § 2–201(1).
29 Haw. Rev. Stat. § 656–1; see also Spiegel v. Lowenstein, 147 N.Y.S. 655 (App. Div. 1914) (“Anything under
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30 Bank of Am., N.A. v. Bradley, 54 Va. Cir. 351, 355 (Cir. Ct. 2000) (“[T]he court finds that there was an oral
contract * * *. The court further finds that [promissor’s] * * * July 15 letters, read together, are sufficient written
memoranda of the oral contract to satisfy the statute of frauds, thereby making the oral contract valid and
enforceable.”); Brewer v. Horst–Lachmund Co., 60 P. 418, 419 (Cal. 1900).

31 Restatement (Second) of Contracts § 131(a); see also Taylor v. Lester, 12 S.W.2d 1097, 1098 (Tex. Civ.
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32 Restatement (Second) of Contracts § 131(c); see also Janus v. Sproul, 458 S.E.2d 300, 301 (Va. 1995) (“To
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Realty, Inc. v. Hanna, 881 S.W.2d 254, 255 (Mo. Ct. App. 1994) (“A writing is sufficient to satisfy the Statute of
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33 See, e.g., Preston Exploration Co., L.P. v. GSF, L.L.C., 669 F.3d 518, 523–24 (5th Cir. 2012) (“The Texas
Supreme Court has repeatedly held that multiple writings pertaining to the same transaction will be construed as
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34 See Crabtree v. Elizabeth Arden Sales Corp., 110 N.E.2d 551, 554 (N.Y. 1953) (“[A]t least one writing, the
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* *.”).
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36 Restatement (Second) of Contracts § 132; Hunt Oil Co. v. FERC, 853 F.2d 1226, 1241 (5th Cir. 1988) (“A
‘writing’ for purposes of the statute of frauds may consist of separate writings, connected together by express
reference to each other or internal evidence of their unity, relation, or connection * * *.”); Marks v. Cowdin, 123
N.E. 139, 145 (N.Y. 1919) (“The memorandum exacted by the statute does not have to be in one document. It may
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evidence of subject matter and occasion.”).

37 Restatement (Second) of Contracts § 133; Crabtree, 110 N.E.2d at 553 (“Each of the two payroll cards—
the one initialed by defendant’s general manager, the other signed by its comptroller—unquestionably constitutes a
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or that they came into existence subsequent to its execution, is of no consequence; it is enough, to meet the
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information does evidence the terms of the contract.”); see also Heffernan v. Keith, 127 So.2d 903, 904 (Fla. Dist.
Ct. App. 1961) (“In the instant case, the plaintiff has met the requirements of the statute by presenting a telegram
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38 Wells, Waters & Gases, Inc. v. Air Prods. & Chems., Inc., 19 F.3d 157, 161 (4th Cir. 1994) (“Section 2–
201(1), by its terms, does not bar the enforcement of the contract against [plaintiff] provided that the writing
‘indicates that a contract for sale has been made between the parties * * *.’ ”); Migerobe, Inc. v. Certina USA, Inc.,
924 F.2d 1330, 1333 (5th Cir. 1991) (“In the case before us, the integration of two signed documents and one
unsigned document tends to show that the parties had made a contract for sale.”).

39 See Brown Dev. Corp. v. Hemond, 956 A.2d 104, 108 (Me. 2008) (“While a contract must be in writing,
almost any writing is sufficient for statute of frauds purposes.”); but see CQ, Inc. v. TXU Mining Co., L.P., 565
F.3d 268, 2009 WL 941498, at *5 (5th Cir. 2009) (“[A]n ‘oral agreement must be evidenced by a written
memorandum which is complete within itself in every material detail, and which contains all of the essential
elements of the agreement, so that the contract can be ascertained from the writings without resorting to oral
testimony.’ ”) (quoting Conner v. Lavaca Hosp. Dist., 267 F.3d 426, 432 (5th Cir. 2001)) (discussing Texas law).

40 UCC § 1–201(37).
41 See, e.g., 26 Beverly Glen, LLC v. Wykoff Newberg Corp., 334 F. App’x 62, 64 (9th Cir. 2009) (party must

intend to use initials to authenticate); Monetti, S.P.A. v. Anchor Hocking Corp., 931 F.2d 1178, 1185 (7th Cir.
1991) (“It was a writing on [defendant’s] letterhead, so it satisfied the writing and signature requirements of the
UCC statute of frauds.”); see also Barber & Ross Co. v. Lifetime Doors, Inc., 810 F.2d 1276, 1280 (4th Cir. 1987)
(“The written sales brochures given by [defendant] to [plaintiff] met the requirements of the statute of frauds. The
writings met the signature requirement because the [defendant’s] trademark appeared on the documents and that
was sufficient to authenticate the documents.”).

42 Haw. Rev. Stat. § 656–1.
43 UCC § 2–201(1).
44 See infra notes 54–64, 76–88, and accompanying text.



45 Haw. Rev. Stat. § 656–1; UCC § 2–201(1).
46 See Patricia Fry, X Marks the Spot: New Technologies Compel New Concepts for Commercial Law, 26

Loy. L.A. L. Rev. 607 (1993); see also Roger Edwards v. Fiddes & Son, Ltd., 245 F. Supp. 2d 251, 261 (D. Me.
2003) (accepting plaintiff’s argument that email’s “clearly constitute a writing, and the fact that the party to be
charged with enforcement * * * authored emails with his salutation [sic] is sufficient to constitute a signature.”).

47 See, e.g., Williamson v. Delsener, 874 N.Y.S.2d 41, 41 (App. Div. 2009) (“The e-mails exchanged between
counsel, which contained their printed names at the end, constitute signed writings within the meaning of the
statute of frauds and entitle plaintiff to judgment.” (citations omitted)); see also cases cited therein.

48 See Chapter 1 at notes 5–6, and accompanying text.
49 Revised UCC §§ 1–201(b)(37) & (43).
50 See, e.g., Bazak Int’l Corp. v. Tarrant Apparel Group, 378 F. Supp. 2d 377 (S.D.N.Y. 2005); see also

Newmark & Co. Real Estate Inc. v. 2615 E. 17 St. Realty LLC, 914 N.Y.S. 2d 162, 164 (App. Div. 2011) (“An e-
mail sent by a party, under which the sending party’s name is typed, can constitute a writing for purposes of the
statute of frauds.”).

51 Bazak Int’l Corp., 378 F. Supp. 2d at 384–85 (citing Apex Oil Co. v. Vanguard Oil & Serv. Co., 760 F.2d
417, 423 (2d Cir. 1985)).

52 Electronic Signatures in Global and National Commerce Act, 15 USC § 7001 (2000) (Section 7001(a)(1)
provides that a contract cannot be thrown out “solely because it is in electronic form”).

53 For a discussion, see, e.g., Holly K. Towle, E-Signatures—Basics of the U.S. Structure, 38 Hous. L. Rev.
921 (2001); see also Specht v. Netscape Commc’ns Corp., 306 F.3d 17, 27, n.11 (2d Cir. 2002) (“The parties do
not dispute, nor could they, that the software license agreement at issue * * * is a ‘written provision’ despite being
provided to users in a downloadable electronic form. The latter point has been settled by the Electronic Signatures
in Global and National Commerce Act * * *.”); Roger Edwards, LLC. v. Fiddes & Son, Ltd., 245 F. Supp. 2d 251,
261 (D. Me. 2003) (“[E]-mails are sufficient under Maine law to meet the requirements of [the Statute of Frauds]
* * *. This conclusion is consistent with [the Electronic Signatures in Global and National Commerce Act] * *
*.”).

54 See, e.g., Messner Vetere Berger McNamee Schmetterer Euro RSCG Inc. v. Aegis Group PLC, 711 N.E.2d
953, 956 (N.Y. 1999) (“[T]he doctrine of part performance is based on principles of equity, and, specifically,
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Livestock Co., 171 P.2d 703, 709 (Wash. 1946) (“[T]he doctrine of part performance was established for the same
purpose for which the statute of frauds itself was enacted, namely, for the prevention of fraud, and arose from the
necessity of preventing the statute from becoming an agent of fraud, for it could not have been the intention of the
statute to enable any party to commit a fraud with impunity.”) (quoting 49 Am. Jur. 725, Statute of Frauds, § 421);
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55 UCC § 2–201(3)(c); see also Casazza v. Kiser, 313 F.3d 414, 418 (8th Cir. 2002) (“Under the part-
performance exception to the statute of frauds, a writing is not required ‘with respect to goods for which payment
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(2000)).
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57 See, e.g., Sedmak v. Charlie’s Chevrolet, Inc., 622 S.W.2d 694, 699 (Mo. Ct. App. 1981) (“The present
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58 See Chapter 2.



59 See Hayward v. Morrison, 241 P.2d 888, 894 (Or. 1952) (Plaintiff performed “acts of part performance
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Contracts § 129, cmt. c.

61 Johnson Farms v. McEnroe, 568 N.W.2d 920, 923–24 (N.D. 1997) (“Only one of the typically recognized
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under a contract. The two other most common acts that qualify under the doctrine of part performance—taking
possession of the property and making improvements—may occur because of the existence of the contract, but
they are not acts that are literally required for performance of the contract.”) (quoting 14 R. Powell and P. Rohan,
Powell on Real Property, para. 880[2][a] at 81–63); William Henry Brophy Coll. v. Tovar, 619 P.2d 19, 22 (Ariz.
Ct. App. 1980) (“Whether this doctrine is labeled ‘estoppel’ or ‘part performance’ does not affect the ultimate
result of its application, which is that a party may be precluded from asserting the Statute of Frauds as a defense
when he has induced or permitted another to change his position to his detriment in reliance on an oral agreement
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62 In re Madsen’s Estate, 259 P.2d 595, 606 (Utah 1953) (“[Decedent] orally agreed to convey the property in
dispute to the respondent corporation * * * at which time the latter paid him the purchase price and went into
possession. There being part performance of that oral contract, the executor of [decedent’s] estate cannot plead the
statute of frauds as a bar to the respondent’s action.”).

63 In re Sipple, 400 B.R. 475, 478 (Bankr. W.D. Pa. 2009) (“The rule is well settled both in England and
America, that if the vendee, under a verbal agreement for the purchase of real estate, expends labor or money in
improving the same, the contract is thereby partly performed, and the Statute of Frauds has no application to it. In
such a case the improvements by the vendee in possession constitute valuable and equitable consideration, and
entitle him to specific execution to the contract, if he complies therewith fully on his part.”) (quoting 33 A.L.R.
1489 (1924)); William Henry Brophy Coll., 619 P.2d at 23 (“[Lessees’] making of improvements of a value
approaching that of five months’ rent is inconsistent with a monthly tenancy and referable, as we see it, to a longer
term. We therefore find as a matter of law that the uncontradicted evidence is sufficient to establish part
performance of the alleged oral lease by appellees in reliance thereon, and that appellants are estopped from
asserting its invalidity under the Statute of Frauds.”); Seavey v. Drake, 62 N.H. 393, 394 (1882) (“[E]quity protects
a parol gift of land equally with a parol agreement to sell it, if accompanied by possession, and the donee has made
valuable improvements upon the property induced by the promise to give it.”).

64 Johnson Farms, 568 N.W.2d at 923 (“[T]hree major categories of acts by the purchaser that may make an
oral contract enforceable: paying the contract price, taking possession of the property, and making
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with the existence of the alleged oral contract.”) (quoting Buettner v. Nostdahl, 204 N.W.2d 187, 195 (N.D.
1973)); Breen v. Phelps, 439 A.2d 1066, 1074 (Conn. 1982) (“[T]he complaint before us * * * states acts of part
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statute of frauds.”).

65 See UCC § 2–104(1); Chapter 3 at notes 152–155, and accompanying text.
66 UCC § 2–201(2); see also Azevedo v. Minister, 471 P.2d 661, 665 (Nev. 1970) (“The custom arose among

business people of confirming oral contracts by sending a letter of confirmation. This letter was binding as a
memorandum on the sender, but not on the recipient, because he had not signed it. The abuse was that the recipient,
not being bound, could perform or not, according to his whim and the market, whereas the seller had to perform.
Obviously, under these circumstances, sending any confirming memorandum was a dangerous practice. Subsection
(2) of section 2–201 of the Code cures the abuse by holding a recipient bound unless he communicates his
objection within 10 days.”); Howard Constr. Co. v. Jeff–Cole Quarries, Inc., 669 S.W.2d 221, 226 (Mo. Ct. App.
1983).



67 Azevedo, 471 P.2d 661, 665 (“ ‘All that is required is that the writing afford a basis for believing that the
offered oral evidence rests on a real transaction.’ ”) (quoting Harry Rubin & Sons, Inc. v. Consolidated Pipe Co.,
153 A.2d 472, 476 (Pa. 1959)); Howard Constr. Co., 669 S.W.2d at 227 (“[I]f it is more probable than not that the
writing evidences a deal between the parties, then the writing should be found sufficient.”).

68 UCC § 2–201(3)(a); see Webcor Packaging Corp. v. Autozone, Inc., 158 F.3d 354, 356 (6th Cir. 1998)
(“[W]here a manufacturer produces special goods for a buyer, courts may permit evidence of the oral agreement at
trial.”).

69 Colo. Carpet Installation, Inc. v. Palermo, 668 P.2d 1384, 1389 (Colo. 1983) (“[F]our distinct criteria are
necessary to satisfy the ‘specially manufactured goods’ exception to the statute of frauds: (1) the goods must be
specially made for the buyer; (2) the goods must be unsuitable for sale to others in the ordinary course of the
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70 Webcor Packaging Corp., 158 F.3d at 356; see also Impossible Elec. Techniques, Inc. v. Wackenhut
Protective Sys., Inc., 669 F.2d 1026, 1036–37 (5th Cir. 1982) (“The Statute exempts contracts involving ‘specially
manufactured’ goods from the writing requirement because in these cases the very nature of the goods serves as a
reliable indication that a contract was indeed formed.”); see also Automated Cutting Technologies, Inc. v. BJS N.
Am. E., Inc., 2012 WL 2872823, at *5 (E.D. Ky. 2012) (“The Court cannot find that completing 30% of an
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2–5 of a contract.”).

71 UCC § 2–201(3)(b); see also Fat Boy, LLC v. KCS Int’l, Inc., 462 F. App’x 393, 395 (4th Cir. 2012) (UCC
§ 2–201(3)(b) “plainly contemplates admission of an oral contract by the ‘party against whom enforcement is
sought,’ not the party seeking to enforce the oral contract.”); Peterson v. Shore, 197 P.3d 789, 792 (Idaho Ct. App.
2008) (“A defendant’s admission of an unwritten contract during the course of litigation will prevent the defendant
from relying upon the statute of frauds.”); Nebraska Builders Prods. Co. v. Industrial Erectors, Inc., 478 N.W.2d
257, 268 (Neb. 1992) (“The statutory requirement can be satisfied by way of pleadings, bills of particulars,
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cross-examination.”).

72 Amended UCC § 2–201, preliminary cmt. 7.
73 Nelson v. Brostoff, 689 P.2d 1056, 1060 (Or. Ct. App. 1984) (“[O]nce the party asserting the statute admits

facts from which the existence of a contract can be inferred, the statute ceases to be a defense and proof can be
offered to show that an agreement containing the statutory elements was reached.”); see also Neb. Builders Prods.
Co., 478 N.W.2d at 268 (“We do not hereby hold that an admission is made whenever the defendant utters the
magic words contract or agreement. We acknowledge the possibility that laypeople might misuse legal
terminology * * *. [T]he court should look at the other evidence presented by the defendant * * *. [Defendants’]
conduct indicates that an agreement between the parties existed.”).

74 M & W Farm Serv. Co. v. Callison, 285 N.W.2d 271, 275 (Iowa 1979) (“[T]he party resisting the Statute
should be given the opportunity to prove the alleged contract in two statutorily recognized ways: by the opposing
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Chapter 5

REMEDIES
Chapter Five covers the remedies available to a contracting party who is entitled to recover

for breach of contract, promissory estoppel, or unjust enrichment. We “in the know” call the party
entitled to recover the “injured” party. First, we discuss several possible remedies for the injured
party for breach of contract. The most common remedy, called “expectancy damages,” seeks to
give the injured party the money equivalent of what she expected from the contract so that she is in
as good a position as if her contracting partner had not breached.1 Another remedy for breach of
contract is “reliance damages,” which seeks to put the injured party in the position she was in
before making the contract.2 This remedy is different from expectancy damages because the injured
party does not recover the value of the broken promise. A third remedy for breach of contract is
“liquidated damages,” which is the measure of damages contractually agreed to by the parties in
case of breach.3 We also discuss contract law’s treatment of emotional distress damages and
punitive damages for breach of contract.

We follow up all of these measures of damages for breach of contract with a discussion of two
additional remedies for breach of contract. First, we look at a remedy called “restitution,” which
gives the injured party an amount of money measured by the benefit the injured party conferred on
the contract breaker.4 Second, we study “specific performance,” in which a court orders the
breaching party to perform the contract.5

We then turn to remedies for an injured party based on the theories of promissory estoppel and
unjust enrichment. Remedies for promissory estoppel include damages measured by the value of
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the injured party’s detrimental reliance or damages measured by the value of the promise.6 The
remedial goal in unjust enrichment cases is the same as in cases where an injured party elects
restitution for breach of contract, namely to give the claimant a money remedy based on the benefit
the injured party conferred on the other party.7

This little roadmap will not mean very much until you read and study what follows. So what
are you waiting for?

A.    Remedies for Breach of Contract

1.    Expectancy Damages—Introduction
You will find many references in judicial decisions, treatises, and law reviews to the remedial

goal in cases of breach of contract (in fact, you already have seen several references to this goal
right here in this valuable book8): The purpose of awarding damages is to compensate the injured
party so that she is in the position she would have been in if the breaching party had performed the
contract.9 In short the injured party gets the monetary equivalent of what she expected (hence
“expectancy damages”) under the contract. She doesn’t get more than her expectancy. For example,
she cannot recover punitive damages, because contract law’s goal is to compensate the injured
party, not to punish the breaching
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party.10 Nor, in theory, does the injured party get any less than her expectancy (although we
will see that there are lots of limitations on the expectancy recovery so that injured parties rarely,
in fact, receive the full money equivalent of what they expected).11

An example should clarify the idea of expectancy damages. Suppose you make an enforceable
contract to sell your piano to your neighbor, Alice, for $1200, when the market value of the piano
is $1400. You break your contract before you deliver the piano and before Alice has paid you
anything. Alice’s expectancy damages are $200, the difference between the market value of the
piano and the contract price. If you had performed your contract, Alice’s net worth would have
increased by $200—she would have parted with $1200 to acquire an asset worth $1400. She can
use the $1200 she would have paid you, plus the $200 in damages, to purchase an equivalent piano
on the market for $1400. Alice is in as good a position as if you had not breached the contract.
Expectancy damages measured by the market price-contract price differential are often called
general damages.12 (This example is a sale of goods, so Article 2 of the UCC would apply. We
will see that under the UCC the result would be the same.)13

You are probably already worrying about several complications. For example, you may be
concerned about whether contract law compensates Alice for her time and effort in finding and
purchasing another piano. And suppose Alice is a piano teacher and loses income during the time
she has no piano due to your breach. Contract law must compensate Alice for all of this harm in
order to put her in as good a position as if you had not breached. Recoveries of this nature are the
consequential damages component of expectancy damages, and much more about them in due
time.14

Why should injured parties in breach of contract situations receive expectancy damages? Most
writers explain the expectancy goal as the best method for encouraging people to make and rely on
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their contracts, which benefits them and society.15 For example, parties can rely on their
contracts, assured that they will receive either performance or the equivalent in compensation for
non-performance.16 A damages measure any lower than lost expectancy would undermine people’s
confidence in their contracts, and a measure larger than expectancy would discourage them from
making contracts because they would be wary of the extent of their liability for breach.17

Lawyers interested in economics offer another rationale for awarding expectancy damages.18

(Please continue to read even if you hated economics in college.) According to the “theory of
efficient breach,” expectancy damages correctly encourage a party to breach when the breach is
efficient, in that the breach makes some parties better off without making anyone worse off.19 On
the other hand, expectancy damages dissuade a party from breaching when a breach would cause
more losses than gains.20 Suppose, for example, you agree to sell your piano to Alice for $1200.
As above, the piano is worth $1400. But, alas, you have more than one neighbor in this example.
Another neighbor, Bob, offers to buy the piano from you for $1800. According to the lawyer-
economists, expectancy damages allow, even encourage, you to break your contract with Alice, to
pay her $200 (her expectancy damages measured by the market price-contract differential), and to
deliver the piano to Bob, who outbid Alice for the piano. You gain enough from selling to Bob
instead of
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Alice ($600) so that you can pay Alice her expectancy damages and still come out $400
ahead.21 Bob, who bid the highest for the piano is also better off because he valued the piano more
than the $1800 he paid (otherwise he would not have made the deal). Alice is no worse off
because she recovers her $200 expectancy. Everybody is happy. What a wonderful world.

Lawyer-economists point out that awarding damages greater than an injured party’s lost
expectancy would be undesirable because it would discourage breach when breach would be
efficient.22 Suppose, for example, that Alice could recover $200 lost expectancy damages and
$600 punitive damages. You would not breach because it would not be profitable for you, even
though we have just demonstrated that, without the punitive damages liability, breaching would
make you and Bob better off and no one worse off (hence a breach would be efficient). Awarding
damages any lower than expectancy also would be undesirable because you would have the
incentive to breach even when your gain from doing so would be less than Alice’s real loss.23

Please understand that this introduction to expectancy damages (and efficient breach) requires
lots of elaboration (to come). For example, the efficient breach idea is controversial and we will
introduce many counter arguments.24 Further, lots of damages rules often limit the recovery of
injured parties to well below lost expectancy. For example, contracting parties usually must pay
their own lawyers and can rarely recover prejudgment interest.25 These costs of litigation apply
across most areas of the law.26 Further, contract law denies injured parties damages that were not
reasonably foreseeable or not proven with certainty, even though such damages may be real and
large.27 In addition, courts rarely

158

award certain kinds of damages, such as emotional distress damages and sentimental losses.28

Finally, contract law denies recovery for losses that the injured party could have avoided after the
other party’s breach.29

Such limitations on expectancy damages make sense. For example, we will see that contract
law bars the recovery of unforeseeable consequential damages in part to encourage parties to
disclose potential losses at the time of contracting.30 (I can’t resist giving you a brief explanation
of this point right here. Before making the piano contract, Alice has the incentive to disclose to you
that she is a piano teacher and will lose profits if you fail to deliver the piano because, if she
doesn’t disclose, she cannot recover the lost profits if you breach.) In addition, contract law
awards only provable damages to encourage parties to enter contracts in the first place.31 (Would
you want to enter the contract to sell your piano to Alice if you thought your liability would not be
limited to damages she could prove with sufficient certainty?) You can see that the study of
expectancy damages involves understanding the policies in favor of these damages and the
counter-policies that sometimes restrict recoveries to less than expectancy.

2.    Methods of Measuring Expectancy Damages
It is easy to say that the goal of contract damages is to put the injured party in as good a

position as she would have been in had there been no breach. Actually achieving this goal is
another story.

One fundamental question is whether a party’s lost expectancy under a contract should be
measured objectively, based on the market value of the promised performance “to some



hypothetical reasonable person,”32 or subjectively, based on the value of performance “to the
injured party himself” in light of the party’s
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“particular circumstances.”33 For example, you promise to sell a piece of your land to a
developer. The developer promises to build a wall to divide your remaining land from the
development. Although you realize that the wall will actually decrease the market value of your
remaining land, you are peculiarly adverse to development and wish not to see it from your land.
The developer breaks its promise to build the wall. The cost of getting someone else to build the
wall is $3000, but the wall actually will diminish the value of your remaining land by $1000. In
other words, you are better off on your balance sheet without the wall. Should you recover $3000,
the value of performance to you in light of your circumstances and proclivities or should you get
nothing and be thankful that you saved $1000 on your balance sheet?

So as to not keep you in suspense, some courts would award you the $3000.34 Such decisions
theorize that contract law should measure lost expectancy based on the injured party’s subjective
perspective.35 Notice, however, that I said that “some” courts would do so. The issue is, in fact,
controversial and a number of important cases have wrestled with it.

The opinion in Groves v. John Wunder Co.,36 includes forceful majority and dissent
discussions of how to measure lost expectancy. Wunder leased a piece of Groves’ land in order to
excavate gravel. Wunder promised in the lease to “leave the property ‘at a uniform grade,
substantially the same as the grade now existing at the roadway * * *.’ ”37 At the end of the lease,
Wunder returned the land without honoring the promise to restore it to a uniform grade. The cost of
restoration would have been more than $60,000, but restoration would only have increased the
value of land by a little more than $12,000.38 The case presents the issue of whether Groves’
expectancy damages should be measured by the actual cost of restoration or by how much
restoration would increase the value of the land.

The majority opinion held that Groves was entitled to the cost of restoration ($60,000),
provided that the contract actually required Wunder to remove gravel from the premises in order to
restore the grade, which, apparently, constituted a large part of the
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expense.39 The dissent, however, would have awarded $12,000 damages, on the theory that
Groves suffered only a $12,000 loss in the value of the land as the result of the breach.40 Who is
right?

Both the majority and dissent agreed that Groves was entitled to expectancy damages and that
two methods of measuring those damages existed. They strongly disagreed, however, on the
correct measurement under the facts of the case. For example, the majority volunteered that
Wunder’s breach was “deliberate” and “wilful.”41 A court positing whether to award a larger or
smaller measure of damages naturally would be inclined to require a “nasty” contract breaker to
pay the larger amount. But the dissent observed that there was no “finding that the contractor
‘wilfully and fraudulently’ violated the terms of its contract.”42

You have learned that the goal of contract remedies is to make the injured party whole, not to
punish contract breakers,43 so different perspectives concerning the motives of Wunder in breaking
the contract cannot be all that separated the majority and dissent. In fact, more important was the



majority’s and dissent’s different views of the probable intentions of Groves after Wunder returned
the land. The majority appears to have opted for cost-of-restoration damages because they
believed that Groves would keep the land and that its condition was important to Groves. The
majority likened Groves’ position to a property owner who contracted for a foolish monument on
his property that will actually diminish the value of his land: “ ‘A man may do what he will with
his own, * * * and if he chooses to erect a monument to his caprice or folly on his premises, and
employs and pays another to do it, it does not lie with a defendant who has been so employed and
paid for building it, to say that his own performance would not be beneficial to the plaintiff.’ ”44

The majority’s position was that Groves may be objectively irrational to have contracted for
restoration (a $60,000 investment for a $12,000 return), but a landowner ought to have the right to
do what it wants with its land.
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The dissent argued, however, that the parties contemplated “put[ting] the property in shape for
general sale”45 and that nothing supported the view that Groves wanted the property for a “unique
or personal use.”46 Further, the property was not special because of its location or because of a
future contemplated use.47 In short, according to the dissent, restoration of the land was not
important to Groves, and was only an incidental term of the contract. The dissent therefore
concluded that, although Groves could have contracted for a foolish monument, and would then
have been entitled to the cost of restoration, “that is not what [Groves] contracted for.”48 Implicit
in the dissent’s opinion is the concern that if Groves were awarded $60,000, Groves would pocket
the money and receive a windfall instead of investing the money to restore the land.49

Whether the majority or dissent is correct about the appropriate measurement of Groves’ lost
expectancy thus depends on who is right on the facts. If Groves wanted the land restored so that it
could enjoy its beauty, Groves should get $60,000. If Groves was simply going to sell the land,
which would be worth only $12,000 once restored, Groves should recover only $12,000. The
majority thought that Groves was more like the former than the latter, whereas the dissent thought
the opposite.

One aspect of the case that went unexplored by both the majority and dissent that would have
shed light on Groves’ motives, is the nature of the parties’ bargaining over the restoration clause at
the time of contracting. Did Groves insist on the clause or was it part of a standard form that the
parties ignored? If the former, did Groves reveal why it wanted the clause? Did Groves actually
pay for the restoration clause, for example, by discounting the price of renting the land, so that
Wunder would agree to restore it?

Let’s illustrate the latter point. Wunder paid $105,000 for the lease.50 Suppose the fair rental
value of the land was $165,000, but that Groves discounted the price because Wunder promised to
restore the land, which the parties calculated to cost $60,000. Under these facts, restoration must
have been important to Groves (after all, he gave up $60,000 in rent for it). Groves’ lost
expectancy would therefore be $60,000. Neither the majority nor dissent discussed
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this issue, perhaps suggesting that the parties did not calculate the cost of restoration at the time
of contracting.

In Peevyhouse v. Garland Coal & Mining Co.,51 often a companion case to Groves in the



casebooks, the Peevyhouses brought an action against Garland Coal for failing to restore the
Peevyhouses’ land after strip mining, as promised by Garland Coal. The cost of restoration was
about $29,000, but restoration would increase the value of the land by only about $300. The
majority focused on the huge discrepancy between these amounts and denied the Peevyhouses cost-
of-restoration damages. The court reversed a jury verdict of $5000 and awarded $300.52

Based on our discussion above in Groves, however, the Peevyhouses may have been shafted
(this is a great pun if strip mining creates shafts). The dissent pointed out that the Peevyhouses
“insisted that the * * * [restorative and remedial] provision be included in the contract and that
they would not agree to the coal mining lease unless the above provision were included.”53 So the
Peevyhouses should have recovered $29,000 because the restoration provision was important to
them. At minimum, the majority should have affirmed the jury’s award of $5000 because this
measure appeared to constitute a compromise between the cost of restoration and the diminution in
value. Alternatively, perhaps the jury thought that the Peevyhouses gave Garland Coal a $5000
discount on the lease because the parties thought that was the cost of restoration. Unanticipated
circumstances after the parties signed their contract may have driven up the cost of restoration.54

The Peevyhouse case, decided by the Oklahoma Supreme Court, was cast into doubt by Rock
Island Improvement Company v. Helmerich & Payne, Inc.,55 a federal court case applying
Oklahoma law. In still another instance where the cost of land restoration was hugely
disproportionate to the increase in land value by restoration, the court applied the cost-of-
restoration measure.56 The wrinkle was that by the time the court decided the case, the Oklahoma
legislature had adopted a statute declaring that land conservation
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was the policy of the state and requiring the miner to restore the land regardless of the cost.57

The Rock Island decision included this telling passage:
When the parties negotiated the contract in question, they expressly included a reclamation

clause and required the lessee to bear the cost of reclamation. Given the attention focused by
Oklahoma on the importance of reclaiming stripmined lands, it is more logical to assume that
the parties meant what they said, calculated their costs and benefits under the contract
accordingly, and intended the provision to insure proper reclamation of the land, than it is to
assume that they expected the reclamation clause to have no force.58

In Oklahoma, the state policy created a strong presumption that the contract right of landowners
to reclamation was not merely incidental to the contract, but an important, bargained-for term.
Although the cost of the restoration was grossly disproportionate to the increase in value of the
land, the landowner was therefore entitled to the cost of restoration.59

3.    Expectancy Damages—General Damages and Consequential Damages
An injured party’s lost expectancy consists of two basic components. First, certain damages,

sometimes called “general damages,” arise “naturally” or “ordinarily”60 from a breach, meaning
that every injured party under the circumstances suffers these damages. When you contract to sell
your piano, worth $800, to Alice for $1000, you will suffer $200 damages if she repudiates the
contract before either party performs. You were going to sell an asset worth $800 for $1000, so
your balance sheet would improve by $200 if Alice performed the contract. In fact, every seller
who has a contract to sell an item worth $800 for $1000 would lose $200 by a breach.61 Your
$200 damages are therefore often denominated general damages.



“Special damages,” also called “consequential damages,” arise because of an injured party’s
particular circumstances.62 Suppose
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you fail to deliver the piano to Alice so you are the breaching party in the above example.
Alice claims damages of $300 because she made a contract to resell the piano for $1300 (recall
that she was buying it from you for $1000). To make Alice whole, contract law must award her the
$300. But, of course, not all piano buyers would incur such a loss (many buyers, like me, keep
their pianos so that they can learn to play MacArthur Park). Contract law therefore calls the $300
special or consequential damages.63

The distinction between general and consequential damages sometimes is blurred and
confusing,64 but, when clear, the distinction often helps clarify what the injured party must show in
order to recover damages. For example, we will see that an injured party claiming consequential
damages faces certain proof hurdles, such as showing that the damages were reasonably
foreseeable to the breaching party at the time of contracting,65 and not too speculative.66 Contract
law establishes these and other hurdles to the recovery of consequential damages because, by
definition, not all injured parties suffer them. In the discussion that follows, we therefore will refer
to general and consequential damages where appropriate.

4.    Expectancy Damages in Various Contexts
A helpful approach to the study of expectancy damages is to sample the expectancy damages

awarded in various contexts. Here we consider construction contracts, employment and other
service contracts, and sales of goods and land. Although the principles that emerge are not always
unique to a particular context, after becoming familiar with how the principles operate in one
context, you will be able to apply them to other types of contracts.
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a.    Construction Contracts
First, let’s consider construction cases. How much can a builder recover when the owner

breaches a construction contract? How much can the owner recover when the builder breaches?
Simple answer: Both can recover the money equivalent of their lost expectancies. Let’s delve more
deeply.

Injured builders: In order to put an injured builder in as good a position as if there had been
no breach by the owner, contract law must give the builder the net profit it would have made on the
contract and any amount already expended in furtherance of the project.67 Suppose you repudiate a
contract in which Ajax Construction Company was going to build a house for you for $150,000
(sorry, these days that won’t get you much). Ajax’s total cost of building would have been
$120,000, and you repudiated the contract before Ajax began performance. Ajax should recover
$30,000—the amount of Ajax’s net profit had it built the house. If you repudiated the contract after
Ajax had already spent $50,000 of the cost of performance, Ajax should recover $30,000, the
expected net profit, and $50,000, the amount Ajax expended before your repudiation. The $80,000
award takes Ajax from a minus $50,000 position after your repudiation to a plus $30,000 position,
the position that Ajax would have been in had both parties performed the contract. Of course, if
you had already made progress payments to Ajax, these would be subtracted from the recovery.68



The formula for an injured contractor can also be expressed in another way, namely contract
price minus the cost of completion.69 Ajax would have been paid $150,000 if there had been no
breach. Now it can save $70,000 ($120,000 total cost minus $50,000 cost
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expended). So Ajax should recover the difference or $80,000 (again minus any progress
payments you already made).

It is time to introduce an important limitation on lost expectancy recoveries that applies in all
cases, variously called the mitigation principle, the duty to minimize damages, and the avoidable
consequences principle.70 This limitation is well-illustrated by injured builder situations. Suppose
again that you repudiate after Ajax has already performed $50,000 of the work. Ajax ignores your
repudiation and finishes the house, which costs an additional $70,000. Ajax then seeks $150,000,
the contract price. Contract law doesn’t reward Ajax’s stubbornness, but will only award $80,000,
as above.71 The theory is that Ajax must act reasonably after a breach to minimize its loss. Ajax’s
unreasonableness, not your breach, caused the extra $70,000 loss to Ajax after your repudiation.72

As one early court put it: “the plaintiff had no right, by obstinately persisting in the work, to make
the penalty upon the defendant greater than it would otherwise have been.”73 If Ajax finishes your
job, it cannot collect damages for the portion completed after your repudiation.

In a great case illustrating the “mitigation” principle, Rockingham County hired Luten Bridge
Company to build, you guessed it, a bridge.74 However, the county decided not to build a road to
and from the bridge and canceled the contract before Luten Bridge began construction. Luten
Bridge built the bridge anyway “in the midst of the forest.”75 The court held that Luten Bridge “had
no right * * * to pile up damages by proceeding with the erection of a useless bridge.”76 (Maybe
this was the bridge that inspired Paul Simon to write “Bridge over Troubled Water.”) The county
was
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liable only for the damages Luten Bridge would have suffered had it stopped work at the time
of the county’s countermand.77

As we have said, the duty to mitigate damages requires an injured party to act reasonably after
breach.78 Occasions may arise where finishing work after a countermand is the most reasonable
strategy for an injured party trying to minimize damages.79 For example, a manufacturer of goods
may act reasonably by completing the job after a repudiation if there is a rapidly rising market for
the completed goods and the manufacturer can resell them for more than the contract price.80 The
same reasoning could apply to a developer who is selling lots and building upon them. However, it
is difficult to see how an injured builder working on your land could avail itself of this principle.

The duty to mitigate damages also requires a builder who honors a repudiation to look for
other work in order to minimize the loss.81 If Ajax reasonably can make a net profit of $20,000 by
constructing another building for a third party, a job Ajax can take only because your breach freed
up time, contract law deducts the $20,000 from your damages liability. In the example above
where you repudiated after Ajax had completed $50,000 of work, Ajax’s recovery should be
$60,000, consisting of $30,000 net profit, plus $50,000 costs expended, minus $20,000 made on
the substitute job.



Some analysts prefer to examine the mitigation doctrine through an economic lens. For
example, Judge Posner argues that “[t]he duty to mitigate damages prevents [a party] from
exploiting his temporary, contract-conferred monopoly in order to obtain a
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more generous settlement of his claim of breach of contract.”82 Posner’s principal justification
for analyzing the problem in economic terms is clarity of analysis.83 However, it is not self-evident
why language such as “exploiting” and “contract-conferred monopoly” is any clearer than
traditional language that describes as wrongful promisee conduct that builds up damages, such as
failing to take advantage of market substitute opportunities.

Now we introduce another damages principle nicely illustrated in the construction setting,
which involves builders who “lose volume” as a result of a breach. Suppose Ajax is a large
construction company that can satisfy all of the demand for construction in its area at any given
time. (It can hire and lay off workers and rent machinery as needed.) Assume again that Ajax made
a net profit of $20,000 on another job after your breach. Does this $20,000 decrease your $80,000
damages liability to Ajax, even when Ajax can do all of the construction jobs that people request?
If Ajax has lost volume, because it could have done your job and the second job, the answer is a
definitive no!84 The second job is not a substitute for your job and, if you had not breached, Ajax
would have made a total of $50,000 net profit; $30,000 on your job and $20,000 on the second
job. Contract law therefore ignores the $20,000 Ajax made on the second job to put it in as good a
position as if you had not breached. Remember to apply this lost-volume idea only when an injured
party can take on as many jobs as people request and, therefore, when any new jobs are not
substitute jobs.85

A large construction company that can satisfy all of the demand for construction at any given
time can still mitigate damages in the following situation. (This “wrinkle” drives people crazy, and
not just law students, so pay attention.) Suppose you hired Ajax to build a house for you. Ajax
retains a subcontractor, Acme Plumbing Company, to install all of the plumbing in the house. Acme
is a large company that can perform all of the plumbing jobs it is hired to do at any given time. In
short, Acme will lose volume if Ajax breaches. Ajax does breach; in fact, it stops all work on your
house and thus breaches the contract with you too. You take over the general contracting yourself
and hire Acme to do
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the same plumbing work it would have done as Ajax’s subcontractor. Acme performs the work
and you pay Acme the same amount Ajax would have paid it. Acme then sues Ajax for breach of
contract and seeks lost profits as a lost-volume contractor. Can it recover?

In a case with similar facts (only you weren’t involved), Olds v. Mapes–Reeves Construction,
Co.,86 the court suggested that a subcontractor (Acme in the example) can recover lost profits from
a general contractor (Ajax in the example) despite doing the same work for the landowner (you in
the example).87 The court reasoned in part that the subcontractor could have taken a completely
different job, say doing plumbing work at the Watergate complex in D.C.88 The profit made on that
job would not have diminished the general contractor’s damages liability because the
subcontractor lost volume by virtue of the breach (the subcontractor could have done both jobs).
So why should the subcontractor’s work for the landowner be treated any differently?



This reasoning in Olds is faulty for at least two reasons. First, unlike the Watergate job, the
subcontractor’s job with the landowner is available only because of the general contractor’s
breach. The job for the landowner, in short, is a substitute job, whereas the Watergate job is not.
As a substitute job, the subcontractor does not lose volume as the result of the breach (even though,
in general, the subcontractor can do as many jobs as are available). The second reason the court’s
approach was inaccurate is that the subcontractor would never be in a position to take the
Watergate job instead of the job with the owner precisely because the subcontractor is a lost-
volume contractor. If Watergate offered the subcontractor a job and the landowner offered a job,
the subcontractor reasonably should take both. In fact, if the subcontractor failed to take the
landowner job, the subcontractor would not be acting reasonably to minimize its damages after the
general contractor’s breach.89

Injured landowners: Suppose Ajax breaches the contract to build your $150,000 home, instead
of you. You hire another builder to do the same job for $160,000. This new contract is called a
“cover” contract because it covers or substitutes for what Ajax was
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supposed to do. If Ajax had performed, you would have had the house for $150,000. Now you
will get the same house for $160,000. You can recover $10,000. Of course, your substitute
arrangement must be reasonable. You cannot hire a builder to build the same house for $160,000 if
other builders reasonably were available who would have done the work for $150,000. Further,
you cannot hire a builder to build a better house for $160,000 and still get the $10,000.90 That
would put you in a better position than if Ajax had performed. One exception to this last point: You
might get the $10,000 if you contracted for the better house only because you reasonably could not
find a builder willing to build the $150,000 house. In that case, you had no choice but to accept the
more valuable house, which, contract law says, was “foisted” on you.91

Suppose, in the above example, Ajax had completed $10,000 of work before repudiating. You
reasonably hire a substitute builder for $160,000. Do you still get the $10,000 difference between
your cover and contract prices? Does this penalize the breaching builder who has done $10,000 of
work? The answer is that you do get the $10,000 and the award does not penalize the builder. This
is because the $160,000 price you paid to the substitute contractor takes into account the work
Ajax did. Let’s assume that Ajax’s $10,000 of work reduced the cost of the substitute’s
construction by $10,000. Without Ajax’s work, the substitute would have charged roughly
$170,000. So Ajax’s damages liability (cover minus contract price) would have been $20,000
without its work. With its work, Ajax owes you only $10,000. It therefore got full benefit for the
work it did.92

The “hypos” keep coming. Suppose you hired Ajax to build a bed and breakfast for you. You
tell Ajax about your plans. Ajax promises to complete the house by June 1, so that it will be ready
during the busy summer months. Ajax delays completing the house until September 1 and you bring
an action seeking lost profits for the summer months.

The lost profits you seek are a form of consequential damages, a topic introduced above.93 As
such, among other things, you must show both that the damages were reasonably foreseeable and
that
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you can prove them with sufficient certainty.94 The first of these hurdles is not a problem here
because you told Ajax about your plans to open a bed and breakfast.95 The second hurdle is more
problematic. You are starting a new business and it will be very difficult for you to prove what
your gross receipts and expenses would have been during the time you could not open your
business because of Ajax’s delay.96 In short, your damages are very speculative and you probably
cannot recover them.

Courts sometimes manipulate the “new business rule” (which bars a recovery of lost profits)
and, for that matter, the general requirement of proving consequential damages with sufficient
certainty. For example, a court that strongly believes that a breaching party actually caused a loss
is more likely to relax the certainty requirement.97 In addition, courts are more likely to award lost
profits when a party willfully or negligently breaches than when the breach is innocent or common
(such as a delay in a construction contract).98 In fact, as a general matter, the certainty requirement
seems on the wane.99 For example, an early case that denied lost profits required the injured party
to prove damages with “reasonable certainty.”100 Later cases pronounce arguably more
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liberal standards, such as a “rational basis” for the computation.101 Moreover, some courts
largely reject the new business rule.102

All is not lost for you, incidentally, even if the new business rule bars your recovery of lost
profits for your bed and breakfast. Most courts would still grant damages for the delay in
construction measured by the lost rental value of your property (usually measuring the rental value
of the improved property) on the theory that if the builder had not delayed, you could have rented
the property as a bed and breakfast from the time the structure was due.103

Now suppose you hire Ajax to build an addition on your already existing bed and breakfast.
Ajax breaches the contract and your business loses good will. Good will is “the reputation that
businesses have built over the course of time that is reflected by the return of customers to
purchase goods and the attendant profits that accompanies such sales.”104 Claims for loss of good
will or loss of reputation, for that matter, have not always been successful because of the difficulty
of quantifying the loss.105 Courts allow such a recovery only when there is “a reasonable basis
from which to calculate damages.”106

b.    Employment and Other Services Contracts
Now we take up an injured employer’s expectancy damages after an employee breaks an

employment contract and an injured employee’s expectancy damages after a breach by the
employer. In addition, we look at damages for breach of services contracts, which share many of
the attributes of employment contracts.
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Injured employers Recall that property owners typically hire a replacement builder after the
original builder breaches a construction contract. Injured employers also usually hire a substitute.
Not surprisingly, the employer’s expectancy damages are the difference between the salary the
employer must pay the new employee and the salary the employer would have paid the breaching
employee.107 The employer must hire a reasonable replacement, of course, meaning that the
employer must “attempt to obtain equivalent services at the lowest possible cost.”108 If the only



substitute employee available is more qualified than the breaching employee, contract law usually
ignores any extra benefit the employer receives because the employer had no choice but to accept
the benefit109 (the “foisting” principle again110). For example, in Handicapped Children’s
Education Bd. of Sheyboygan County v. Lukaszewski,111 after Lukaszewski broke her teaching
contract with the Education Board, the court awarded the Education Board the full difference
between the substitute teacher’s salary and Lukaszewski’s, even though the substitute teacher had
more teaching experience than Lukaszewski. The court concluded that “[a]ny additional value the
Board may have received from the replacement’s greater experience was imposed upon it and thus
cannot be characterized as a benefit.”112

The reasoning of the court in Handicapped Children’s Education Bd. should be familiar to any
reader who has studied the material in Chapter 3 on the theory of unjust enrichment. Recall that a
party who receives a benefit without the opportunity to reject it is not liable under the theory of
unjust enrichment. (Remember the example where Alice is in the swimming pool construction
business and she builds a pool in your yard while you are away. You don’t have to pay for the
pool.113) The crux of the problem is that the party receiving the benefit neither consented to nor
wanted the benefit. Similarly, the Education Board received the benefit of the better teacher only
because of Lukaszewki’s breach and the unavailability of comparable teachers, not because the
Education Board sought the benefit.114 Hence, contract law ignores the benefit in determining
Lukaszewski’s damages liability.
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Injured employees Suppose an employer wrongfully terminates an employee. The employee is
entitled to any unpaid salary up to the time of the breach and her salary for the remaining term. But
the employee must try to minimize her damages.115 Contract law deducts from her recovery any
salary she makes or could have made by accepting reasonable substitute employment.116 If you
have a contract to work for one year for Paul’s Piano Tuners for $4000 per month and Paul’s
wrongfully terminates you after paying you for one month, you are entitled to $44,000 ($4000 per
month for eleven months) minus what you make or could have made in a reasonable substitute job.
The mitigation principle creates incentives for you to find substitute work instead of lying around
and watching soap operas on TV.

What constitutes a reasonable substitute job? Obviously, the substitute job must be comparable
or similar to the original job.117 But what exactly is a comparable or similar job? The issue of a
reasonable substitute arises not only when an injured employee has opportunities with third parties
after a breach, but also when the breaching employer reconsiders and seeks to rehire the injured
employee. In the latter case, courts especially have amplified the meaning of a “reasonable
substitute.”

Consider the decision in the wonderful case of Parker v. Twentieth Century–Fox Film
Corp.118 Fox hired Parker, also known as Shirley MacLaine, to act in a movie called “Bloomer
Girl,” a musical to be filmed in California. The contract gave Parker approval rights over the
director and screenplay. Fox decided not to make “Bloomer Girl” and broke the contract with
Parker. However, Fox offered Parker a part in another movie, “Big Country, Big Man,” for the
same salary.119 This film was to be a western, shot in Australia. Parker also would lose her
approval rights. Parker
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declined the job offer and sought full payment of her promised salary for “Bloomer Girl.”
The Supreme Court of California affirmed a summary judgment in favor of Parker.120 Applying

the mitigation-of-damages principle, the court held that Fox’s substitute offer was not
“substantially similar” (therefore not a reasonable substitute) but, instead, was both “different” and
“inferior.”121 Further, no factual issues challenged that conclusion.122 (The court stated that Parker
could ignore Fox’s new offer if it was either “different or inferior,” but the court believed that the
facts supported both requirements in the case.)123 Fox’s substitute offer was “different” because
“Big Country, Big Man” was a western to be filmed in Australia, not a musical to be shot in
California.124 Fox’s offer was “inferior” because Parker lost her approval rights.125 Parker was
therefore reasonable in refusing to accept the substitute offer.126

A dissenting judge was chagrined by the majority’s willingness to decide the case without a
trial. The dissent thought that the question of whether the substitute offer was “different” should go
to a jury because “[i]t has never been the law that the mere existence of differences between two
jobs in the same field is sufficient, as a matter of law, to excuse an employee wrongfully
discharged from one from accepting the other in order to mitigate damages.”127 According to the
dissent, the jobs had to be “different in kind,” a factual issue, before Parker could ignore the
substitute offer. Further, whether loss of approval rights made “Big Country, Big Man” inferior
was also a fact question.128

From Parker and similar cases,129 we can glean some of the factors that are probative of
whether a new offer of employment, whether from the breaching party or a third party, is a
reasonable substitute. Is the offer for a job in the same field?130 Parker certainly wouldn’t have to
take a job cleaning the animal cages used in “Big Country, Big Man.” Does the employee have the
same rights
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as in the original contract?131 Recall that Parker lost her approval rights.132 Does the employee
have new duties or responsibilities?133 Is the compensation different? How will the substitute job
affect the injured party’s career? Obviously, such factors will not always provide clear guidance
to courts in any particular case.

A few policy concerns apply only to new offers made by the breaching party.134 Although the
court in Parker did not address the issue, courts should consider whether requiring an injured
employee to accept a new offer from her breaching employer, even a reasonable one, impinges on
freedom of contract. Parker contracted to perform in a musical in California, not a western in
Australia. If the mitigation rule applied to Fox’s offer, Parker would have to perform a different
contract than she bargained for (or lose the amount she could have made by doing so). In addition,
not only would Fox have the power to alter the contract unilaterally, but Parker would have to deal
further with a party who had already demonstrated its lack of reliability and untrustworthiness.
What would prevent Fox from coming up with still another substitute film offer, say for Parker to
play a derelict in a horror film to be shot in Mongolia? Further, Parker may be so disgusted with
Fox that she will create difficulties and decline to perform in “Big Country, Big Man” to the best
of her abilities.

These policy concerns influence courts so that breaching employers have had an uphill battle
arguing that an employee should have accepted a breaching party’s new offer.135 On the other hand,
if the terms of the offer are similar enough (for example, if Fox simply sought to move the shooting



date of “Bloomer Girl” forward by a few weeks), contract law requires the injured employee to
take the offer in order to avoid the costs of breakdown.136

Before we leave the issue of mitigation of damages in the employment context, one caveat: If
an injured employee actually takes a clearly inferior job, the substitute salary made by the injured
employee is still likely to reduce the damages liability of the
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original breaching employer.137 Suppose again that Paul’s Piano Tuners hires you for one year
for $4000 per month and wrongfully terminates you after one month. You immediately take a job as
a janitor at Elliot’s Cleaners for $2000 per month, and remain with Elliot’s for eleven months. You
can recover $22,000 from Paul’s ($44,000 expected from Paul’s minus $22,000 made with freed-
up time). Contract law does not account for your loss of prestige, but would award any
consequential damages you suffer, such as the costs of a longer commute or other concrete
inconveniences.138

Service contracts Hadley v. Baxendale139 may be the most famous contracts case. Perhaps it is
one of the most famous cases in any field of Anglo-American jurisprudence. Maybe it is the most
important piece of writing in the English language. Well, I may be getting carried away, but please
treat the case with appropriate veneration. The case involves what I am calling a “service
contract,” because a carrier promised a miller to deliver a broken crank shaft to a repair shop. The
carrier was performing a service for the miller as an independent contractor, not as an employee.
Nonetheless, as you will see, the Hadley rule applies to all kinds of contracts.

The carrier delayed delivering the crank shaft and the miller lost profits. The court would not
award the lost profits to the miller, however, because the lost profits did not “aris[e] naturally”
from the breach, nor were they “reasonably * * * in the contemplation of both parties, at the time
they made the contract, as the probable result of the breach of it.”140 The lost profits did not
“aris[e] naturally” because it was “obvious that, in the great multitude of cases of millers sending
off broken shafts to third persons by a carrier under ordinary circumstances, such consequences
would not, in all probability, have occurred.”141 The lost profits were not reasonably in the
parties’ contemplation because the special circumstances—the miller would lose profit without its
crank shaft because it did not have a substitute shaft and the mill would have to shut down until the
shaft was repaired and returned—were “never communicated” by the miller to the carrier.142

178

Hadley is famous for setting forth the “reasonably foreseeable” hurdle to the recovery of what
are, in the typical case, consequential damages.143 (The lost profits are consequential damages
because not every miller would have lost profits because of the carrier’s delay.144 For example,
some would have a substitute crank shaft to keep the mill running.) According to Hadley, the miller
can recover lost profits only if the carrier, at the time of contracting, should have reasonably
foreseen that its delay would cause such losses.145 This objective test (because it depends on what
a reasonable party would know) does not always require the injured party to explain the
consequences of breach to the breaching party. For example, suppose the carrier previously had
transported the miller’s crank shaft and knew that the miller had to shut down the mill while the
crank shaft was being repaired. Or suppose it was generally known that millers could legally own
only one crank shaft. In either case, the miller could assert persuasively that the carrier reasonably



should have known that the miller would lose profits if the carrier delayed delivering the crank
shaft. Now suppose the carrier delivered crank shafts and nothing else. In this instance, a carrier
reasonably should know more about the milling business and perhaps about the consequences to a
customer of delay.146

In the actual case, the miller did not tell the carrier about the consequences of delay nor would
a reasonable carrier have gleaned the ramifications from the circumstances. The lost profits were
therefore not reasonably foreseeable and not recoverable.147 By the way, don’t be confused by the
conflict between the rendition of the facts set forth at the beginning of the opinion, written by a
court reporter (“the defendants’ clerk * * * was told that the mill was stopped, that the shaft must
be delivered immediately, and that a special entry, if necessary, must be made to hasten its delivery
* * *.”148), and the court’s understanding of the facts in the middle of the opinion (“we find that the
only circumstances here communicated by the plaintiffs to the defendants at the time the
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contract was made, were, that the article to be carried was the broken shaft of a mill, and that
the plaintiffs were the millers of that mill.”149). According to later courts, the Hadley court simply
rejected the court reporter’s version of the facts.150

Several policies support the Hadley rule, which awards only reasonably foreseeable
damages.151 The court notes the injustice of requiring the carrier to pay for losses it reasonably
could not foresee. The court does not elaborate, but it must have thought that the carrier would
have charged more, taken extra precautions, or insisted on a disclaimer of liability had it known of
the miller’s potential loss from delay.152

Another policy supporting the Hadley decision involves reducing the costs of contracting. The
contract between the miller and carrier did not allocate the risk of the carrier’s delay, meaning that
the contract did not say whether the carrier was liable to the miller for its lost profits caused by
delay. So the issue in the case boils down to how the court should fill the gap in the contract.
Lawyer-economists argue that courts should fill the gap with the term the parties would have
wanted had they dealt with the issue in their contract (assuming that their bargaining would be
costless and each party had complete information).153 This strategy serves economic efficiency
because it reduces “transactions costs” (roughly, the cost in time and effort of reaching an
agreement on the issue). Parties do not have to invest resources bargaining over terms, such as
whether the carrier is liable for lost profits, because the court will fill the gap with the term the
parties would have selected.154

How do courts find the term the parties would have selected? Lawyer-economists posit that the
parties would have allocated the risk of lost profits to the “superior risk bearer,” the party better
able to bear the risk, such as by purchasing insurance, or to the “superior risk avoider,” the party
better able to prevent the loss from occurring in the first place.155 In Hadley, for example, the
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superior risk bearer may be the miller, who can insure most cheaply against the risk of a
broken crank shaft.

You may be a little concerned with this analysis. You may be thinking that the carrier is the
superior risk avoider in Hadley because it can take precautions to ensure delivery of the crank
shaft on time at a lower cost than the miller can insure against the risk of a broken shaft or can



ensure that the mill does not stop after a crank shaft breaks.156 You also may be thinking that this is
all very speculative and that a court can easily manipulate the determination of who is the superior
risk bearer or avoider. Although you are surely right, the superior risk bearer or avoider approach
is a major theory of gap filling, which we pursue further in Chapters 7 and 9.157

Commentators also treat the Hadley rule as an example of a “penalty default,” which penalizes
a party for failing to reveal its superior information.158 Specifically, Hadley penalizes the miller,
who did not disclose its potential losses to the carrier at the time of contracting, by disallowing the
miller’s lost profits.159 The decision therefore encourages future parties to reveal, at the time of
contracting, any special losses they will incur if the other party breaches.160 Further, were it not for
the Hadley rule, the miller probably would not disclose these potential losses. Assuming most
millers do not suffer lost profits due to a delay in the carriage of their crank shaft, the carrier will
raise its price once the miller reveals its special circumstances (because the carrier is taking on a
greater risk of liability than when it carries the average miller’s crank shaft).161 So, without the
Hadley rule, the miller will not disclose because the result would only be that the miller would
pay more for carriage of the crank shaft. With the rule, the miller will
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disclose so long as the benefit of a potential recovery of lost profits exceeds the higher price
of carriage.162

The “penalty-default” explanation of Hadley is controversial. For one thing, the miller may not
disclose its situation to the carrier under the Hadley rule because the costs of doing so may be
even greater than an increase in the price of carriage.163 A miller inclined to disclose will have to
incur the costs of determining exactly what it will lose by a delay in carriage (which may not
always be as obvious as in Hadley).164 The miller also suffers the risk that the carrier will try to
exploit the miller by charging more than a fair price for the carrier’s extra liability.165 The total
costs of revealing information therefore often may outweigh the gains of potential carrier
liability.166 Moreover, even if the miller discloses, the carrier may not take the necessary
precautions to avoid delivering late (which, after all, is the one of the main benefits of information
disclosure).167 If the carrier rarely delivers late and delivers oodles of crank shafts, it may be
cheaper for the carrier to pay high damages very rarely than to try to process information from
millers and make special arrangements as needed for each type of miller.168

Whatever the reasons for the rule of Hadley v. Baxendale, it has met with wide approval and
adoption. For example, the drafters of the UCC codified the Hadley rule in section 2–715(2)(a):
“Consequential damages resulting from the seller’s breach include (a) any loss resulting from
general or particular requirements and needs of which the seller at the time of contracting had
reason to know and which could not reasonably be prevented by cover or otherwise * * *.”169 An
official comment to the section expressly repudiates the “tacit agreement” test for the award of
consequential damages.170 Under that test, a breaching party might escape liability for foreseeable
consequential damages. A breaching party would be liable only if she “tacitly consented” to be
liable for the
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foreseeable damages.171 In Hadley, for example, the carrier might not be liable for the miller’s
lost profits even if the miller told the carrier of the ramifications of delay. The carrier would be



liable only if the circumstances showed that the carrier “tacitly agreed” to take on that potential
liability. If you are having trouble thinking of how the miller could show the carrier’s tacit
agreement, you are not alone. That is why most courts and section 2–715 repudiated the rule.

c.    Sales of Goods
Part seven (the 700 sections) of Article 2 of the UCC governs remedies for breach of a sales

contract. In addition, section 1–106(1) of the UCC sets forth the general expectancy measure as the
cardinal remedial principle of the UCC (the rules of Article 1 apply to all of the UCC, including
Article 2): “The remedies provided by this Act shall be liberally administered to the end that the
aggrieved party may be put in as good a position as if the other party had fully performed * * *.”172

The remedial rules of Article 2, designed to achieve the goal of section 1–106, are a rich subject
that is often taken up in upperclass commercial law courses. I will only provide a broad outline
here.

Consequential and incidental damages We just encountered UCC section 2–715, dealing with
consequential damages, and we saw that the section adopts the Hadley rule that consequential
damages must be reasonably foreseeable.173 If you break a contract to sell your piano to Alice, you
will be liable for any reasonably foreseeable consequential damages.174 If you have reason to
know that Alice is a piano teacher, for example, you may be liable for her lost profits if she cannot
give lessons. Further, section 2–715 provides that the lost profits must not be reasonably
preventable.175 If Alice reasonably could have obtained a substitute piano
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immediately after your breach and therefore could have avoided losing profits, you will not be
liable for her lost profits.

Suppose Alice breaches the contract before you deliver the piano. Section 2–710 allows you,
as a seller, to recover “incidental damages” consisting of any “charges, expenses or commissions
incurred in stopping delivery,” any expenses in transporting and caring for the goods after the
breach, and any similar damages.176 You can conceptualize incidental damages as a form of
consequential damages for sellers, in that some, but not all, sellers will suffer such damages after
breach.177 Amended section 2–710 specifically would allow sellers to recover consequential
damages, although a comment suggests that sellers rarely will need to avail themselves of this
right.178

General damages Obviously, buyers and sellers may incur greater damages than consequential
or incidental damages. Article 2 sets forth parallel provisions for buyers and sellers that allow
them to recover their general damages as well.

Injured buyers Suppose you break your promise to sell Alice your piano for $1000 when the
market price is $1200. Alice can recover $200 under the market price-contract price differential
formula of section 2–713.179 Under the section, courts must determine the market price “at the time
when the buyer learned of the breach,”180 because this is the time when a reasonable buyer could
purchase a substitute piano. Amended section 2–713 would substitute the “time for tender” as the
time for measuring the market price.181 However, if the seller repudiates the contract before the
time for tender, courts must determine the market price “at the expiration of a commercially
reasonable time after the buyer learned of the repudiation,” but no later than the time for tender.182
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If Alice actually purchases a substitute, Alice can recover the cover price-contract price
differential under section 2–712.183 (The “cover” price is the price of the substitute purchase.) If
the substitute purchase is “in good faith,” is “without unreasonable delay,” and is otherwise
reasonable,184 she can recover more under section 2–712 than she could under section 2–713. If
Alice pays $1300 for the substitute piano, when the market price is $1200, she can recover $300 if
her actions were reasonable. Alice’s actions would be reasonable, for example, if she can get the
$1300 piano soon enough to avoid losing profits in her piano teaching business. The theory for
allowing Alice this remedy, of course, is that it better measures Alice’s actual damages.

Article 2 is not very clear on what happens if Alice purchases a substitute piano for $1100
when the market value is $1200. Can she recover $200 under section 2–713? This seems
inconsistent with the lost expectancy principle codified in section 1–106, because Alice lost only
$100 in that she purchased a piano at less than the market price. However, section 2–712(1) says
the buyer “may” cover, suggesting that the section is optional and that Alice can recover under
section 2–713.185 Further, Alice can claim that her $1100 piano purchase was a separate
investment and that she is going to sell that piano on the market for $1200. She will then have to
pay $1200 for another piano and her damages are legitimately $200. The ambiguity in the UCC on
Alice’s recovery when she “covers” at less than the market price has never been satisfactorily
resolved. Amended Article 2 includes a comment that the cover remedy “is not mandatory” and
that “buyer is always free to choose between cover” and section 2–713.186 But Amended Article 2
does not expunge the expectancy damages principle of section 1–106(1), so you can argue that
giving Alice $200 puts her in a better position even under the revision. At any rate, amended
Article 2 has not been adopted by any state.

Section 2–714 sets forth the remedy for a buyer who accepts and keeps defective goods. The
remedy for breach of warranty is “the difference at the time and place of acceptance between the
value of the goods accepted and the value they would have had if they had been as warranted * *
*.”187 Suppose the market value of a
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piano like yours is $1100, and you contract to sell the piano to Alice for $1000. Neither you
nor Alice know that the piano is defective and worth only $800. Alice keeps the piano. Under
section 2–714(2), you owe her $300, the difference between the value of what she received ($800)
and what you promised her ($1100).

Injured sellers We have already discussed sellers’ incidental and consequential damages
under the UCC.188 We focus on sellers’ general damages here. When a buyer breaches a contract,
the injured seller can look to UCC sections 2–708(1) and 2–706 in much the same way as sections
2–713 and 2–712 work for injured buyers. For example, if Alice promises to purchase your piano
for $1000 and it is only worth $900 “at the time and place for tender” (usually the time she
breaches), you can recover the contract price-market price differential of $100 under section 2–
708(1).189 In the alternative, if you resell the piano for $850, and the resale is “in good faith and in
a commercially reasonable manner,” you can recover $150.190 “Good faith” and commercial
reasonableness roughly mean that the resale must be honest and comparable to other sales in the
trade.191 You can’t sell at a discount in order to penalize Alice or to curry favor with a particular
customer. As with the relationship between sections 2–713 and 2–712 on the buyer’s side,192

whether section 2–708(1) is available to a seller when the seller resells for more than the market
price is unclear. If you resell for $950 when the contract price is $1000 and the market value is



$900, for example, can you claim the larger contract price-market price differential of $100, or are
you stuck with a $50 damages award? Section 1–106, which sets forth the expectancy formula,
would suggest the latter, but sections 2–708(1) and 2–706 are also written as if they were
alternatives for the seller.193

Amended section 2–708(1)(b) provides that the time for measuring the market price when the
buyer repudiates the contract before the time for tender is “at the expiration of a commercially
reasonable time after the seller learned of the repudiation * * *.” The explanation for the change is
that “[t]his time approximates the
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market price at the time the seller would have resold the goods * * *.”194

Lost volume sellers Suppose Alice contracts to purchase a piano from Peter’s Retail Piano
Store for $1000, instead of from you. She then breaches the contract, but Peter’s sells the same
piano to Leonard for $1000. (You may be thinking, “why is he going over this easy resale price-
contract price example again?195 I have enough to learn as it is.”) If Peter’s can obtain from the
manufacturer–supplier as many pianos as Peter’s requires to sell to the public, the resale price-
contract price formula of section 2–706 will not put Peter’s in as good a position as if Alice had
performed. For that matter, neither will the contract price-market price differential of section 2–
708(1). This is because, as the result of Alice’s breach, Peter’s has lost one sale and one profit
($1000 minus the price Peter’s paid for the piano from the manufacturer). If Alice had not
breached, Peter’s would have sold two pianos. After the breach, Peter’s sells only one. If Peter’s
was purchasing the pianos wholesale for $800 and selling retail for $1000, then Peter’s lost $200
as a result of Alice’s breach. A court explained this “lost volume” principle as follows (in an
example dealing with cars):

If the dealer has an inexhaustible supply of cars, the resale to replace the breaching buyer costs
the dealer a sale, because, had the breaching buyer performed, the dealer would have made
two sales instead of one. The buyer’s breach, in such a case, depletes the dealer’s sales to the
extent of one, and the measure of damages should be the dealer’s profit on one sale.196

The drafters of UCC section 2–708(2) recognized the lost-volume predicament of the seller
and provided that the seller can recover lost profits in lieu of another remedy.197 The section has
caused some confusion, however, because it also provides that the buyer should get “credit for
payments or proceeds of resale.”198 In the example above, should Alice get credit for the proceeds
of resale against what she owes Peter’s? If so, this defeats the whole idea of
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allowing lost profits to a lost-volume seller. But don’t worry. Courts and commentators
interpret the “credit for resale” reference to apply only to a resale of a manufacturer’s raw
materials as scrap after a breach by the buyer.199 The “credit for resale” clause should be ignored,
in other words, in cases such as our example. Further, amended section 2–708(2) deletes the
offending language, laying to rest the issue of what it means in retail sales cases.200

We have already seen that the “lost volume” idea applies not only to sales of goods, but in the
construction-contract arena as well.201 In fact, it should apply in any context where the injured
party loses volume as the result of a breach.



Here’s one more example of lost volume in another context before I have milked the subject for
all it is worth. Michael Jordan was “one of the most popular athletes in the world” at the time of
an agreement with MCI to license Jordan’s name to promote MCI’s telecommunications products
and services. (I’m not making this example up, and the claim about Jordan’s popularity is the
court’s.202 As a Knicks fan, I’m not so sure.) The agreement allowed Jordan to endorse other
products and required him to be available for four days per year, but not more than four hours in a
given day.203 For this, Jordan’s compensation was, brace yourself, $5 million for signing, and $2
million per year for ten years.204

When MCI went bankrupt, Jordan made a claim with the bankruptcy court for payments due.205

One objection asserted by MCI was that Jordan should have mitigated damages by making other
arrangements.206 However, Jordan claimed that he could have made other endorsement contracts
even if MCI had performed the agreement in full.207 Additional endorsement deals, in short, would
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not have been substitutes for the MCI agreement and thus the duty to mitigate damages did not
apply.208

The bankruptcy court held that Jordan did not intend to continue marketing his services had
MCI honored the contract because of his fear that he was “diluting his image.”209 Further, Jordan
worried that the NBA would frown upon granting him a franchise (something he wanted) if he had
committed to too many endorsement deals.210 So the court denied Jordan lost-volume status and
applied the duty to mitigate to him.211 Poor Michael.

What can we learn from this case (that we don’t already know)? To gain lost-volume status in
this context, not only must a plaintiff show that she could have made another contract if there had
been no breach, but that she would have done so.212

d.    Sale of Real Property
Damages for breach of a real-property sales contract resemble damages for breach of a sale-

of-goods contract, but with a few differences. Injured sellers can recover the difference between
the contract price and market price of the land,213 together with any consequential damages.214

Under one line of authority, injured purchasers of land also can recover the difference between the
market price and contract price.215 Another approach, however, limits the injured purchaser to
restitution of the amount the purchaser has already paid, unless the seller’s breach was willful or
in bad faith.216 In the absence of seller willfulness or bad faith, why should an injured purchaser
be deprived of expectancy? The idea seems to be that sellers often breach inadvertently because of
title
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problems, and such contract breakers should be treated more leniently.217 More important to
you, which “rule” should you apply on your exam or in practice? Know both of them for the exam,
and indicate the result either way (that’s how you should treat all “splits” in authority). When you
are a lawyer, do research in your state to find out the rule applied there!

e.    Summary of Limitations on Expectancy Damages as Illustrated by the Various
Contexts



Although we have focused on contract expectancy damages in various contexts, general
principles have emerged. The goal in each context is the same—to give the injured party the money
equivalent of what she expected from performance. Moreover, we have set forth various formulae
for achieving this goal. Each formula takes into account the position the injured party is in after the
breach and the position the injured party would have been in had there been no breach. Contract
law then awards money damages to move the injured party from the former to the latter position.

Of course, you also must be mindful of the limitations on expectancy recoveries that we have
surveyed. For example, injured parties must mitigate their damages. Recall that an injured builder
usually must quit work after a landowner’s repudiation and an injured employee must accept a
reasonable substitute offer.218 In addition, injured parties must prove their damages with sufficient
certainty. Courts may deny a new business owner lost profits, for example, because of the absence
of persuasive proof of the amount the business lost.219 Further, contracting parties also must prove
that their damages were reasonably foreseeable. For example, courts may bar a miller
unforeseeable lost profits when a carrier delays delivering the miller’s broken crank shaft.220

5.    Reliance Recoveries for Breach of Contract in lieu of Expectancy Damages
In limited situations in breach of contract cases, courts grant an injured party reliance damages

instead of expectancy damages. You should not confuse the situations we are about to discuss in
this section with those involving remedies after a finding of promissory estoppel.221 In the cases to
be discussed here, an injured
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party has proven that the other party has breached an enforceable contract. Still, the court
awards reliance damages instead of expectancy damages. Later, we will look at the remedies after
a party has succeeded in a promissory estoppel action.222

a.    Reliance Damages Defined
First, what do we mean by reliance damages instead of expectancy damages? Suppose you are

a concert promoter and you sign Lea Salonga (you know, from “Miss Saigon”) to give a concert in
Chicago on September 1. You project that the gross receipts from the concert will be $2,000,000
and the total costs of putting on the concert will be $1,400,000. You envision a nice profit of
$600,000. Unfortunately, Lea breaks the contract so that she can perform elsewhere after you have
already sunk $300,000 into the project. What can you recover?223

Recall that a serious impediment stands in the way of your recovering expectancy damages.
You expected to make $600,000, and you now are out $300,000, so you would have to recover
$900,000 to be in as good a position as if Lea had not breached. But you will have difficulty
proving with sufficient certainty the amount of your expected profit. Has Lea performed before in
comparable forums and under similar conditions so that you can prove your damages with
sufficient certainty? Do you have other evidence that you would have grossed $2,000,000? Can
you even prove that the concert would not have lost money? All of this seems very speculative,224

so you can’t count on recovering full expectancy damages.
What about your expenditures of $300,000 incurred before the breach and made in reliance on

the contract? You should be able to prove this amount with sufficient certainty. (You kept records,
didn’t you?) So, your difficulty in proving lost profits should have no impact on your ability to
collect your reliance losses.225
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What if Lea claims that her concert would not have been a success, meaning that the costs of
the concert would have been greater than the gross receipts? (Lea may not like the implications of
this example concerning her “star” power, of course.) In fact, Lea claims that gross receipts would
have been only $1,000,000, so that you would have lost $400,000 if Lea had not broken the
contract. (Remember the costs of producing the concert would have been $1,400,000.) Contract
law allows defendants in Lea’s position to present this defense, but they must prove the amount of
the loss with the same precision that you would have to prove the gain.226 If Lea can prove gross
receipts from the concert would have been $1,000,000, you should not recover any of your
$300,000 reliance loss because you would have lost $400,000 if she had not breached. (But
contract law does not reward Lea for breaching by allowing her to recover your $100,000 savings
caused by her breach.) If neither party can prove with sufficient precision the amount of profits or
losses on Lea’s concert, which is the most likely outcome, courts give the benefit of the doubt to
the injured party and therefore would award you the full $300,000 reliance loss,227 provided you
can jump other hurdles to the recovery of your reliance loss (to follow).

b.    More Hurdles to Reliance Recoveries
Do other hurdles stand in your way? In short, all of the limitations on expectancy recoveries

discussed earlier also apply in the context of reliance recoveries for breach of contract.228 This
makes sense. After all, Lea should not be responsible for your expenditures if they were not
reasonably foreseeable229 or you could have avoided them after hearing about her breach.230
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Further, suppose $100,000 of the $300,000 of your expenditures consisted of a payment to
reserve a concert hall in Chicago for Lea’s concert, but that you committed to the venue and paid
the money before Lea had even signed your contract to perform. Can you recover this money as
part of your reliance damages for breach of contract?

One argument against your recovery of the $100,000 is that you didn’t make the expenditure in
reasonable reliance on Lea performing for you because you knew that she might never sign the
contract. You accepted that risk when you committed yourself.231 On the other hand, when Lea did
sign the performance contract, she reasonably should have understood that if she broke the contract
you would lose any money you already had committed to the concert. In effect, by joining the
project she impliedly agreed to indemnify you for any pre-contractual reliance.232 Authority exists
for adopting either of these propositions.233

c.    Fixed Overhead
Recall that we are assuming that you are a promoter and that you arrange lots of concerts. One

expense of your business is known as “fixed overhead,” which, most basically, consists of the
general cost of running your business. For example, you pay secretaries, for the heating and
cooling of your office, rent, taxes, etc. to keep your business running.234 Can you recover any of
these expenses after Lea’s breach?

At first blush, you may think not.235 After all, you would have incurred these expenses even if
Lea had never been born (which would have a been a real blow to musical theater). But consider
the following. Suppose you had four projects for the accounting period at issue in our problem,
including Lea’s. You produced three other concerts that took place without a hitch (say the Indigo



Girls, the
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Backstreet Boys, and Men at Work), each of which cost $150,000 to produce and grossed
$230,000. You therefore made a total of $240,000 on the Girls, Boys, and Men ($230,000 minus
$150,000 for each of three concerts). Suppose your total fixed overhead for this accounting period
was $36,000. If Lea had not breached, your accountant would allocate $9,000 of the fixed
overhead to each of the four events. If Lea breaches and you cannot recover $9,000 of the fixed
overhead allocated to her concert, your accountant now has only three projects with which to
allocate the fixed overhead. Your accountant therefore would allocate $12,000 of fixed overhead
to each of the successful concerts. In effect, then, Lea’s breach would reduce the net profit on each
of the other projects by $3000 ($12,000 of overhead for each of the projects instead of $9000).
You would not be in as good a position as if Lea had performed. So you should recover the $9000
fixed costs allocated to the Lea concert as reliance expenses. This should be the rule any time an
injured party can prove that it could have “recouped its overhead expenses on other projects.”236

d.    More Theories for Awarding Reliance Damages
Up to this point in our discussion of reliance damages for breach of contract, we have been

looking at situations in which full expectancy damages are too speculative. Another ground for
awarding reliance damages in lieu of expectancy damages pertains to the strength of the contract
claim itself. An example, based on an important case, helps illuminate this point.

In Sullivan v. O’Connor,237 a doctor promised to improve a patient’s nose in two operations.
Instead, the doctor performed three operations, and the patient’s nose actually became worse.238

Among other things, the court discussed whether the patient should recover reliance or expectancy
damages for the doctor’s breach of a contract. Reliance damages would put the patient in the
position she was in before the operation. She would recover damages for the pain and suffering of
the three operations and for the worsening of her nose. She would also recover the fees she
already paid to the doctor. These are all losses the patient suffered because she relied on the
doctor’s promise of a better nose.

Expectancy damages would put the patient in the position she would have been in had the
doctor performed as promised. If the
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doctor had performed, she would have the value of an improved nose, and would have
incurred the costs of getting that nose, namely two operations and the doctor’s fees. Under an
expectancy theory, she should recover the difference in value between that position and the woeful
position she is in as a result of the doctor’s breach (with a worse nose, three operations, and
payment of her fees). You can see that, ordinarily, the patient would recover more under a lost
expectancy theory than a reliance theory because the patient would recover the value of the
promised nose (minus the costs of getting it) and not merely compensation to put her back in the
position she was in before the operations.

The Sullivan court was wary of granting expectancy damages precisely because of the relative
weakness of the contract theory of recovery. The court stated:

It is not hard to see why the courts should be unenthusiastic or skeptical about the contract
theory. Considering the uncertainties of medical science and the variations in the physical and



psychological conditions of individual patients, doctors can seldom in good faith promise
specific results. Therefore it is unlikely that physicians of even average integrity will in fact
make such promises. Statement of opinion by the physician with some optimistic coloring are a
different thing, and may indeed have therapeutic value. But patients may transform such
statements into firm promises in their own minds, especially when they have been disappointed
in the event, and testify in that sense to sympathetic juries.239

The court stopped short of declaring that all promises made by doctors should be
unenforceable. The court feared that such a rule would create incentives for doctors to make
promises that they could not keep in order to entice prospective patients. Instead, the court
intimated that it supported a compromise position of enforcing doctors’ promises, but awarding
only reliance damages.240 Sullivan v. O’Connor certainly illustrates the significant relationship
between the theory for enforcing a promise and the remedy for breach of the promise.
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The court reinforced its position in favor of reliance damages in this context by referring to
two distinct remedial concerns. First, the court noted the difficulty of placing a firm monetary
amount on the value of a good nose, something that the court could avoid by granting a reliance
recovery.241 Further, the court emphasized the large discrepancy between the doctor’s fee and the
doctor’s potential liability for his patient’s lost expectancy.242

6.    Liquidated Damages
Within limits, contract law allows contracting parties to agree in their contract on their

damages liability if they later breach.243 Parties may want to include such a provision, called an
“agreed” or “liquidated” damages provision for lots of reasons. In case of a breakdown, the
parties can avoid the expense of calculating and proving damages.244 Liquidated damages
provisions also create an incentive for the parties to perform.245 In addition, liquidated damages
clauses ensure that an injured party can recover when damages would be too difficult to prove.246

Liquidated damages clauses are not always enforceable, however. Most courts apply some
variation of two tests, both of which must be satisfied. First, the agreed damages must be a
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“reasonable forecast of just compensation for the harm that is caused by the breach.”247

Second, “the harm that is caused by the breach is one that is incapable or very difficult of accurate
estimation.”248 Yes, you are correct—these requirements seem contradictory. How can the parties
reasonably forecast damages if they are incapable of accurate estimation? Nevertheless, courts
take the two-prong test seriously and appear willing to enforce agreed damages clauses only when
prospective damages for breach are uncertain,249 and the parties make a good faith effort to
estimate them.250 Although these two requirements for enforcing agreed damages clauses focus on
the situation at the time of contracting,251 some courts seem unable to resist looking at the situation
at the time of the breakdown of the contract. These courts strike agreed damages clause when the
actual damages at the time of the breach bear no relationship to the amount of agreed damages.252

When an injured party cannot satisfy either of the two tests for enforcement—the damages
provision is either not a “reasonable forecast” of harm or the harm is not difficult to estimate253—a
court will not enforce the agreed damages clause, calling it a “penalty.”254
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Courts balk at penalty provisions even when the parties intend to include one to create
incentives for performance:255

A clause which provides for an amount plainly disproportionate to real damage is not intended
to provide fair compensation but to secure performance by the compulsion of the very
disproportion. A promisor would be compelled, out of fear of economic devastation, to
continue performance and his promisee, in the event of default, would reap a windfall well
above actual harm sustained.256

Suppose you contract to sell your piano, worth $1200, to Alice for $1000. Alice is not a piano
teacher and would sustain no consequential damages if you breach. The contract provides that you
will pay Alice $5,000 if you fail to deliver the piano. Courts will not enforce this term. Alice’s
damages of $200 (market price minus contract price) are easy to prove and the $5000 term looks
like a vehicle to compel your performance, not a reasonable estimate of Alice’s damages.

Here’s a wrinkle courts sometimes employ to avoid the morass of the liquidated damages
versus penalties inquiry. Suppose in the hypo above the contract between you and Alice contains a
provision in which you promise to deliver the piano or pay Alice $300. A court may call this term
an “alternative performance provision” and enforce it on that basis. The court might reason that at
the time of contracting you and Alice bargained for your right to have an option either to deliver
the piano or to pay $300 ($200 plus $100 for Alice’s possible incidental damages). Courts taking
this position focus on whether the parties bargained for a damages provision in case of your
breach (a liquidated damages issue) or for a true option that would not involve your breach at all
(an alternative performance provision).257 Even if the court believes the term is the latter,
however, the court will not enforce it if the choices (perform or pay the fee) are not “reasonably
equivalent.”258
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For reasons not self-evident, courts appear to be more willing to strike agreed damages
clauses than most other provisions in contracts.259 Courts and commentators offer several
explanations. One is historical. A penal bond, the historical forerunner to modern penalty
provisions, was a promise to pay a certain amount if the promisor broke a contract.260 English
courts of equity refused to enforce penal bonds,261 focusing instead on awarding “just
compensation,”262 and modern courts have endorsed this response:263 “[T]here is no sound reason
why persons competent and free to contract may not agree upon [liquidated damages] as fully as
upon any other, or why their agreement, when fairly and understandingly entered into with a view
to just compensation for the anticipated loss, should not be enforced.”264 The focus on just
compensation, both historically and today, presumably is meant to encourage people to enter
contracts free from the fear of inordinate liability.265 Of course, this does not explain why courts
strike penalty provisions when the evidence demonstrates that both parties understood and sought
the provision.

In fact, courts are also suspicious of the quality of the parties’ bargaining over agreed damages
provisions.266 Some courts and analysts apparently believe that contracting parties do not pay
attention to liquidated damages provisions267 or understand their meaning. This is because parties
may be too optimistic that nothing will go wrong268 or may misunderstand the nature of their
remedial
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rights.269 The evidence in actual cases is not compelling to support these conclusions,
however.270

Some lawyer-economists explain and support the judicial approach to liquidated damages on
the basis of economic efficiency. The proof of the economic efficiency of the law here is complex
and inconclusive and, for the most part, I am going to spare you.271 One perspective from this
school is worth mentioning, however. Recall our earlier discussion of efficient breach of
contract.272 Legal economists point out that if contract law enforced penalties, parties would be
deterred from breaching even when the breaching party could pay off the injured party’s
expectancy damages and still come out ahead by dealing with a third party.273 So, contract law
strikes penalty provisions to encourage efficient breach of contract.

Recall in our earlier discussion of efficient breach, you agreed to sell your piano to Alice for
$1200. The piano was worth $1400. Bob then offered to buy the piano from you for $1800. Recall
that the efficient breach theory encourages you to breach your contract with Alice and to pay her
$200 (her market price-contract price differential damages), and to deliver the piano to Bob, who
outbid Alice for the piano.274 (You and Bob are better off and Alice is no worse off.) But suppose
your contract with Alice included an agreed damages clause that required you to pay her $700 if
you did not perform. You will not breach the contract because you will lose $100 by doing so
(you’ll get $600 extra from Bob, but you will be liable to Alice for $700). The benefits of
breaching described above (two people better off and no one hurt) will not be realized. Efficient
breach adherents explain the lack of enforcement of the $700 agreed
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damages clause on the ground that contract law wants to encourage breach in this situation.275

I have now discussed the theory of efficient breach twice. It is time to discuss some of the
important criticisms of the theory, lest you think that everyone agrees with it.276 For example, we
have already mentioned and seen in various contexts that, because of limitations on expectancy
damages, injured parties are rarely put in as good a position as if the breaching party had
performed.277 But the efficient breach theory depends on the assumption that injured parties are
made whole. (Remember, nobody is supposed to be worse off as a result of the breach.) In
addition, breaching parties will rarely, if ever, know in advance the full amount of their liability
for breach. For example, Alice may have reasonably foreseeable consequential damages that are
very difficult to estimate at the time you contemplate breaching the contract, but that are provable
with sufficient certainty at trial. Further, efficient breach theory does not adequately take into
account the harm to your reputation by breaching the contract. Such harm may be too indistinct to
include in your calculation of whether you should breach the contract, but it still may be very real.
In addition, if you and Alice cannot agree on the precise amount of your damages liability, you may
incur significant negotiation or litigation expenses. These costs may be much greater than the costs
of an alternative strategy to breaching, namely negotiating a release from Alice of the obligation to
deliver the piano.278

Perhaps the most worrisome aspect of efficient breach theory is that it ignores the potential
harm caused by undermining people’s faith in their contracting partner’s promises. Although some
have argued otherwise, people contract for performance, not the right to a monetary equivalent of
performance.279 If people thought that
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contract law actually encouraged parties to breach when it is profitable, people might be
reticent to enter contracts in the first place. As Lon Fuller warned, the “regime of exchange would
lose its anchorage and no one would occupy a sufficiently stable position to know what he had to
offer or what he could count on receiving from another.”280 A related concern is the distaste that
people would feel for a system that actually encourages what is arguably immoral behavior,
namely breaking one’s promise simply to get a better deal.281

The new Restatement of Restitution (Third) does not subscribe to the concept of efficient
breach. It provides that a breaching party must disgorge gains from a breach if the breach is both
profitable and deliberate.282 The injured party may elect this remedy if contract damages are
inadequate.283 According to the Restatement, damages are inadequate if they “will not permit the
promisee to acquire a full equivalent to the promised performance in a substitute transaction.”284

As comment h to section 39 acknowledges, “[t]he rationale of the disgorgement liability in
restitution, in a contractual context or any other, is inherently at odds with the idea of efficient
breach * * *.” Specifically, the rationale is that “[t]he obligor who elects * * * to take without
asking—calculating that his anticipated liability for breach is less than the price he would have to
pay to purchase the rights in question, and leaving the obligee to the chance of a recovery in
damages—engages in precisely the conduct that the law of restitution normally condemns.”285 Of
course, the premise of the
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Restatement that the promisor is “tak[ing] without asking” is subject to the counter-argument of
legal economists that the promise in the agreement implicitly granted the promisor the right to
choose between performance and payment of damages. But the Restatement follows substantial
case law.286

Sorry, the last few pages on efficient breach have been a bit of a diversion from our topic of
liquidated damages. But before we leave liquidated damages, we can sum up by focusing on what
a lawyer drafting a contract should do to try to ensure the enforcement of an agreed damages
clause. Most obviously, of course, the lawyer should make sure to satisfy the two tests of
enforcement. Specifically, damages must be difficult to ascertain, but the estimate must be
reasonable. To show that the agreed damages clause is a reasonable estimate, the lawyer should
incorporate a sliding scale of damages based on the circumstances during performance. Obviously,
courts will frown on a term providing for a fixed amount of damages no matter how serious the
breach or when it occurs during the course of performance. So, in an equipment lease, for example,
base the damages for a breach by the lessee on the amount of rent due at the time of breach, minus a
reasonable estimate of what the lessor can save by the return of the equipment.287

Incidentally, don’t be lulled into believing that if you draft an enforceable liquidated damages
provision for your client, you are a brilliant lawyer and have saved your client from the prospect
of breach by the other party. One of my favorite examples to make this point is White v.
Benkowski.288 The Benkowskis agreed to supply water to their neighbors, the Whites, through a
well on the Benkowskis’ property. The Whites claimed that the Benkowskis maliciously withheld
water, and brought a lawsuit against them. The Whites prevailed on their substantive claim, but
could not prove serious damages. What is important here, the judicial decision reports that the
neighbors were initially friendly, but the relationship deteriorated to the point of hostility. Here’s



what actually happened, as revealed by a transcript of the trial:
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Gwynneth [White] testified that the relationship of the families was good until * * * the Whites’
daughter picked an apple in the Benkowskis’ yard. Ruth Benkowski then called the daughter an
“S.O.B.” Gwynneth told Ruth that “she didn’t like this.” Later, Ruth called Gwynneth “a
redheaded bitch.” Virgil White stated that Paul Benkowski lodged a complaint with Virgil’s
superior that Virgil had tried to run over Paul’s child. The district attorney’s investigation
absolved Virgil. Paul Benkowski also complained to the police chief that Virgil * * * had wild
parties at home. Virgil was again absolved of any wrongdoing.289

The transcript reveals the deep animosity of the parties, leading to irrational behavior by the
Benkowskis. I doubt that a liquidated damages clause in the agreement would have deterred the
Benkowkis from turning off the water.

7.    Emotional Distress and Punitive Damages
Contract law is reluctant to grant emotional distress damages290 and outright prohibits punitive

damages.291 Let’s investigate the reasons.

a.    Emotional Distress Damages
Suppose you hire Paul’s Plumbing Co. to install a new hot tub in your master bath and, because

of faulty installation, the hot tub floods your home and destroys your new home entertainment
center, among other things. You must move out of your home for three weeks while workers repair
the water damage. You can recover consequential damages for your inconvenience and property
losses, but you may wonder whether you can recover for your emotional distress, of which you
seem to have no shortage. After all, if contract damages are really supposed to put you in as good a
position as if the contract had been performed, why shouldn’t you
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recover for your suffering caused by the breach? Sorry, few courts would compensate you for
your emotional distress.292

Contract law allows emotional distress damages only when a party suffers emotional distress
because of the breach of a “personal agreement,”293 as opposed to a “commercial” contract.294

You have probably read enough of this book to understand that such distinctions are not always
very clear. Generally, “personal” contracts involve “deep, personal human relations”295 or
“personal rights of dignity.”296 For example, breaches of contract involving nursing home care of a
family member, funeral home services, and medical treatment fit the bill, but not breaches
involving the sale of goods or services, such as a sale of a furnace, construction of a home, or
storage of personal goods.297 In addition, breaches that cause injury to the person may qualify for
emotional distress damages, but not breaches that cause only property damage or amount to no
more than the “normal frustrations or inconveniences” that people experience in their lives.298

What about breaches of employment contracts? These seem to involve personal relations, but few
courts have awarded emotional distress damages to injured employees.299

Courts justify the distinction between personal and commercial contracts on the theory that
emotional distress is not foreseeable in
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commercial or employment contracts.300 Such reasoning may be true in the typical mundane
commercial contract, but is less than persuasive in some commercial contexts and certainly is
fallacious in many employment settings. Shouldn’t the seller of your hot tub reasonably foresee that
you would have emotional distress damages if the hot tub floods and causes water damage to your
property? What could be more distressing (calm down, this is only a hypothetical)? Shouldn’t an
employer reasonably foresee that wrongfully terminating an employee from her livelihood would
lead to emotional distress? A better explanation for the commercial–personal distinction may be
courts’ reluctance to allow juries to quantify emotional distress damages in commercial contract
cases.301 How can juries possibly establish an appropriate sum? Would juries be tempted to award
a huge sum that would discourage commercial parties from offering their goods or services in the
first place?302 This may be a real concern.

b.    Punitive Damages
The Restatement (Second) of Contracts restates (that’s its job) the rule found in hosts of

opinions and treatises: “Punitive damages are not recoverable for a breach of contract unless the
conduct constituting the breach is also a tort for which punitive damages are recoverable.”303 We
will discuss when torts arise in the exchange setting in Chapter 6.304 For now, understand that in
certain situations, often involving “professionals,” including doctors, lawyers and engineers,
courts have found that a duty exists, independent of the contract, to “exercise a reasonable degree
of care, skill and ability, such as is ordinarily exercised under similar conditions * * *.”305 A
tortious performance of contract, for example, requires unreasonable conduct, such as a doctor
leaving a glove in her patient’s intestines or a lawyer using a form lease when his client wanted to
purchase a house. This section focuses on the rule barring punitive damages in situations not
involving a tort. The section will be short, because, basically, you’ve just learned all there
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is to know. No punitive damages for breach of contract, even intentional breaches.306 Courts
award punitive damages only when a breach also constitutes an independent tort.307

What explains the aversion to punitive damages? To encourage contracting, contract damages
are supposed to make people whole, not to punish the breaching party.308 Many breaches are
inadvertent and undeserving of punishment, and awarding punitive damages in such contexts would
only discourage parties from making contracts in the first place. Further, as with agreed penalty
clauses, punitive damages would discourage breach even when it would be efficient.309 Suppose,
as before, you agree to sell your piano to Alice for $1200. The piano is worth $1400. Bob then
offers to buy the piano from you for $1800. Efficient breach theory encourages you to breach your
contract with Alice and to pay her $200 (her market price-contract price differential damages),
and to deliver the piano to Bob, who outbid Alice for the piano. You and Bob are better off and
Alice is no worse off. But if you faced the prospect of punitive damages, you hardly will be
enthusiastic about breaching.

Still another explanation for the lack of punitive damages in contracts cases involves the
commercial contract-personal contract dichotomy, which we have just discussed with respect to
emotional distress damages.310 Contract law, the argument goes, “governs primarily commercial
relationships, where the amount required to compensate for loss is easily fixed, in contrast to the
law of torts, which compensates for injury to personal interests that are more difficult to value,



thus justifying noncompensatory recoveries.”311

OK, you’ve already learned not to trust anyone who asserts absolute rules, such as “no
punitive damages in contracts cases.” And yes, there are a few exceptions, even beyond the tort
exception. For example, courts have awarded punitive damages to an insured party when her
insurance company refuses to settle a claim against
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her even though settlement would be in her best interest.312 Suppose you cause a car crash and
you are sued for $500,000. You have $25,000 of liability insurance and the plaintiff offers to settle
for $20,000. The insurance company refuses to settle for $20,000 because, at most, it will lose
only $5000 more, even though it is in your best interest to settle. The jury returns a judgment
against you for $450,000. You may recover punitive damages against the insurance company.

8.    Specific Performance
Specific performance has been called an “extraordinary” contract-law remedy.313 It is

probably more accurate to say that the remedy is less common than money damages. Why is
specific performance less favored than money damages? For that matter, what precisely is specific
performance? These questions and more are the subject of this subsection.

First a little history.314 In the middle ages in England, courts of equity and law existed side-by-
side. These courts differed in procedure (for example, equity courts had no juries), substance, and
remedy. Courts of law applied the common law, from which evolved some rather rigid legal rules,
some of which you have already studied. For example, you saw that the donee of an oral gift of
land who made improvements on the land in anticipation of receiving a deed could not recover
anything in a law court if the donor broke the promise, because the donee supplied no
consideration and the gift promise was not in writing.315 Courts of equity arose in part because of
the inflexibility of such legal rules, and the Chancellor and deputies, who administered the equity
court, developed various equitable doctrines to alleviate harsh results in the law courts, including
the outcome in the donee example. The donee’s improvements barred the donor from asserting the
statute of frauds and constituted “in equity” consideration for the donor’s promise to convey the
land.316
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Courts of equity also developed remedial principles, including specific performance. The
donee of land who made improvements could obtain a court order requiring the donor to convey
the property.317 This order was very different from the ordinary legal remedy consisting of a
judgment that the donor owed the donee money damages, which judgment the donee could enforce
by arranging for a sheriff to seize the donor’s property to pay the judgment.318 An order of specific
performance was a direct order to the donor to convey, which the equity court enforced by
exercising its contempt power.319 A party, such as the donor of land, who ignored an order of
specific performance could be held in contempt and could be thrown in jail, fined or both and the
punishment could last until the party obeyed the court order.320 In part because of the reluctance of
equity courts to intrude on the law court’s domain, equity courts granted specific performance only
when the legal remedy of money damages was inadequate to make the injured party whole.321

The equity-law division of the English courts was carried over to the United States, but



gradually both federal and most state courts eliminated the distinction and unified their courts into
one court hearing all cases. Nevertheless, these courts retained many of the differences between
substantive legal and equitable principles and between remedial legal and equitable principles. Of
concern here, courts continued to grant specific performance only when money damages were
inadequate.

Contract law presumes that land is unique, so courts grant specific performance when a seller
of land breaks the contract.322
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The theory is that money damages are inadequate because the purchaser cannot use her
damages award to purchase equivalent property.323 If the breaching seller already has resold to a
bona fide purchaser, obviously the injured purchaser cannot get specific performance. If you
contract to sell your house and lot to Alice, but you convey the property to a bona fide purchaser
instead (a bona fide purchaser is someone who doesn’t know about your contract with Alice and
pays a fair price for the property324), contract law obviously must deny Alice specific performance
against you. Alice may recover damages, often including any amount you gained by breaching and
selling to the bona fide purchaser. For example, if the market value of the property is $190,000, the
contract price is $180,000, and you sell the property to Ms. BFP for $200,000, Alice can recover
$20,000.325

Some courts grant specific performance of land sale contracts to sellers as well as buyers,326

in part to create symmetry between the seller’s and buyer’s remedies. Obviously, the purchase
price due a seller is not unique. Courts that grant specific performance to sellers typically
condition their decree on the seller tendering a deed to the buyer.327 Some courts don’t buy the
symmetry concern, however, and deny specific performance to sellers.328 These sellers can still
get a money judgment.

Unlike contracts involving land, courts rarely grant specific performance to employers or
employees.329 First, let’s review some
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Constitutional law (see how “rich” contract law is?). The Thirteenth Amendment prohibits
involuntary servitude, remember?330 Courts fail to grant employers specific performance because
ordering an employee to work would be unconstitutional.331 Courts have had less trouble barring
an employee from working for someone else,332 which often persuades the employee “voluntarily”
to return to work for the injured employer. Courts also rarely grant specific performance to an
employee, unless the employee’s rights are based on a statute.333

UCC section 2–716 governs specific performance of contracts for the sale of goods. It
provides in part: “Specific performance may be decreed where the goods are unique or in other
proper circumstances.”334 Obviously, money damages cannot make an injured buyer whole when
the goods are unique (one-of-a-kind), such as a Beatles record signed on the label by John Lennon.
But the “other proper circumstances” language invites expansion of the remedy of specific
performance. For example, a court may grant specific performance to a buyer even though
substitute goods are available on the market, if the buyer reasonably cannot cover her losses
because the seller’s breach causes the buyer financial difficulties.335 A court may also grant
specific performance when a seller breaches a long-term supply contract and the buyer cannot



procure a contract of similar length.336

Amended section 2–716 expands the right to specific performance still further. Section 2–
716(1) adds that in contracts
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not involving consumers, “specific performance may be decreed if the parties have agreed to
that remedy.”337 The remedy is not available, however, “if the breaching party’s sole remaining
contractual obligation is the payment of money.”338 If Fred’s Used Car Lot agrees to purchase four
cars from Ford Motor Company, the parties can provide for specific performance in the event of a
breach. If Ford delivers the cars and all that is left is for Fred’s to pay the purchase price,
however, specific performance is not available. Ford can get a money judgment against Fred’s, of
course. Comment 3 to the section points out that courts can refuse to grant specific performance,
even when the parties have agreed to it, in light of the court’s “equitable discretion.”339

The availability of specific performance becomes murkier when the subject matter of the
contract is not land, employment, or sale of goods. Courts have ordered specific performance in
favor of a lessee of a store in a shopping center because money damages could not compensate for
“the almost incalculable future advantages that might accrue to it as a result of extending its
operations into the suburbs.”340 On the other hand, courts often decline to specifically enforce
construction contracts because of the need to continue supervising the project to make sure the
builder doesn’t mess up on purpose.341

As many of the above examples suggest, courts enjoy considerable discretion in determining
whether to award specific performance.342 Here are some additional “rules” that add to judicial
discretion. Courts may refuse to grant specific performance when they believe that a plaintiff’s
conduct was unsavory.343 Courts also
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may decline to award specific performance if the parties have omitted too many terms in their
contract,344 even if the contract is not too indefinite to enforce by granting money damages.345

Courts also consider the hardship of a specific performance decree on the promisor.346

B.    Remedies for Promissory Estoppel

1.    Introduction
Under the theory of promissory estoppel, recall that a promisee can recover for a broken

promise when the promisor reasonably should expect the promise to induce reliance, the promisee
does rely, and justice requires enforcement of the promise.347 At the time of the drafting of
Restatement (First) of Contracts, section 90, which first encapsulated this principle, a controversy
developed over the appropriate measure of damages. At an ALI meeting discussing the issue, the
chief draft person, Samuel Williston, posited the following hypothetical: Johnny B. Goode (well,
Williston just used Johnny) tells his uncle he wants to buy a Buick. His uncle promises Johnny
$1000. Johnny buys the car because of the uncle’s promise, but for $500. Is Johnny entitled to
$1000 or $500?

Williston thought that Johnny should get $1000, the value of the promise. But a member of the
Institute had this caustic reaction: “In other words, substantial justice would require that uncle



should be penalized in the sum of $500.”348 The gist of the nervy guy’s complaint was that Johnny’s
out of pocket loss was $500, which is precisely the harm that promissory estoppel addresses.349

On the other hand, Williston thought that Johnny should get $1000 because “[e]ither the promise is
binding or it is not.”350 Williston thought the promise is binding and therefore Johnny was entitled
to expectancy damages.
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The controversy over whether the Johnnys of the world (meaning people who detrimentally
rely on promises) should get $500 (detrimental reliance damages) or $1000 (expectancy damages)
still rages today. This is mainly so because the drafters of the Restatement (Second) did nothing to
resolve the issue. In fact, they exacerbated the confusion by adding the following sentence to
section 90: “The remedy granted for breach may be limited as justice requires.” A comment
confirms that the drafters’ intent was to give courts plenty of discretion on this issue.351 But how
should courts decide which remedy is appropriate in a given case?

2.    Judicial Decisions
Some courts have considered the appropriate measure of damages in promissory estoppel

cases, but the results reflect Section 90’s fogginess. In short, some courts grant reliance damages,
some grant what looks like lost expectancy.352 Moreover, the decisions do not spend a lot of time
explaining why they grant one measure of damages over the other.

Instead, they seem to assume that one or the other measure is the law. For example, in
Goodman v. Dicker,353 the court awarded reliance damages to the plaintiff, a prospective
franchisee of Emerson radios, who incurred expenses preparing for the franchise after a distributor
represented that the plaintiff would get the franchise and an initial delivery of radios. The court
refused to grant the plaintiff lost profits, proclaiming that “[t]he true measure of damage is the loss
sustained by expenditures made in reliance upon the assurance of a dealer franchise.”354

In Walters v. Marathon Oil Co.,355 on the other hand, the court awarded lost profits. Marathon
Oil broke a promise to supply oil products to the Walters after they had improved a gas station in
reliance on the promise.356 Marathon Oil claimed that the Walters did not suffer reliance damages
because the increase in the market
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value of the Walters’ land more than made up for the cost of the improvements. Further,
Marathon Oil insisted that the Walters could not recover lost profits in a promissory estoppel case.

The court awarded the Walters lost profits on the theory that they forewent the opportunity to
invest and make the profits elsewhere:

[I]n reliance upon [Marathon Oil’s] promise to supply gasoline supplies to them, [the Walters]
purchased the station, and invested their funds and their time. It is unreasonable to assume that
they did not anticipate a return of profits from this investment of time and funds, but, in reliance
upon [Marathon Oil’s] promise, they had foregone the opportunity to make the investment
elsewhere.357

The court then discussed evidence of the number of gallons of gasoline previous owners of
Walters’ station had pumped, the amount of gasoline Marathon Oil had promised the Walters, and
the amount of profit the Walters would have made on each gallon of gasoline they would have sold.



Based on this evidence, the court concluded that the Walters proved lost profits with sufficient
certainty.358 The court therefore affirmed the trial court’s computation of lost profits.359

In sum, the Walters court justified the recovery of lost profits on the theory that, but for the
broken promise, the Walters would have made the profit elsewhere. Based on this reasoning, the
Walters’ lost profits were like a reliance recovery because Marathon Oil’s promise induced the
Walters to rely by foregoing other opportunities. To support this reasoning, the court had to make
the leap that the Walters would have made a profit on another investment, in fact an identical profit
to the one expected from the Marathon Oil project. This assumption is clouded by the court’s
additional conclusion that the Walters did not fail to mitigate damages by finding a substitute
supplier because no other suppliers were reasonably available.360 This conclusion is inconsistent
with the position that the Walters would have made an equivalent profit on an alternative
investment were it not for Marathon Oil’s promise.
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In one line of cases, courts appear comfortable with limiting the promissory estoppel recovery
to reliance damages. These cases involve an employer’s promise of a job that induces an
employee to leave other employment and incur expenses relocating to the new employer’s place of
business. The employee usually cannot recover for breach of contract because the new employment
is terminable at will.361 Nevertheless, courts have found in favor of the employee on the basis of
promissory estoppel, although limiting the recovery to reliance damages: “The doctrine of
promissory estoppel may be available to an at-will employee, but the remedy is limited to
damages actually resulting from the detrimental reliance * * *.”362 This conclusion makes sense
because the employer generally has the right to terminate the new employee before she has earned
any salary, so her expectancy is very uncertain.

Notwithstanding the definitive turn to reliance damages in these employment cases, other
questions persist. Can an employee recover lost salary from the job she quits in order to take the
new job? Can she recover lost salary from other job offers that she declined in order to work for
the defendant employer? Such recoveries would be consistent with the “opportunities forgone”
rationale of reliance damages discussed above in the Walters case.363 Some courts appear to agree
with this analysis: “Since * * * the prospective employment might have been terminated at any
time, the measure of damages is not so much what [the employee] would have earned from [the
employer] as what [the employee] lost in quitting the job he held and in declining at least one other
offer of employment elsewhere.”364

C.    Remedies for Unjust Enrichment
Recall that under the theory of unjust enrichment, a party who confers a benefit on another

party can recover the benefit when it would be unjust for the party receiving the benefit to keep it
without paying for it.365 The remedial challenge when the remedy is the money equivalent of the
benefit conferred and not specific
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restitution (return of specific property) is how to measure the benefit in dollars. The
Restatement (Second) of Contracts, section 371, sets forth two possible measures:

If a sum of money is awarded to protect a party’s restitution interest, it may as justice requires
be measured by either



(a) the reasonable value to the other party of what he received in terms of what it would
have cost him to obtain it from a person in the claimant’s position, or

(b) the extent to which the other party’s property has been increased in value or his other
interests advanced.366

Suppose Alice hires you to level her backyard in preparation for the construction of a
swimming pool. She agrees to pay you $1000. You complete the work, but she is not satisfied and
refuses to pay you anything. The work cost you $1050, and it increases the market value of her land
by $750. Alice could have hired someone else to do the work for $1200. (Why did you agree to do
it for $1000? You didn’t do your homework and thought the job was worth only $1000.)

If you sue Alice and prove that your work was perfectly acceptable and that she broke the
contract, recall that you have an election to recover on the contract for expectancy damages or, in
the alternative, to recover based on Alice’s unjust enrichment.367 With respect to the latter, she has
a leveled yard and hasn’t paid you anything. Contract law can measure this benefit in many ways.
You bid too low for the work and should have gotten $1200, the fair market value of the work.
Restatement (Second), section 371(a), authorizes an award of $1200.368 You increased the market
value of her property by $750. Restatement (Second), section 371(b), allows a recovery based on
this measure. A third possibility is to measure the benefit conferred by your cost of performing the
services, here $1050.369 A fourth measure of the benefit would be the contract price, not because
you want the court to enforce the contract, but
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because the contract rate might be the best evidence of the true value of the benefit to Alice.370

Which measure is a court likely to adopt? Commentators have found a relation between the
conduct of the breaching party and the likely measurement of restitution.371 Alice has breached a
contract, which does not put her in a favorable light right out of the starting block. To the extent the
evidence shows willful or negligent reasons for her failure to pay, her stock with the court goes
down even further. The worse Alice’s conduct, the more likely the court will adopt the highest
measure. The lesson from all this is that courts appear to enjoy considerable discretion in
determining monetary remedies for unjust enrichment.

Don’t count on collecting your $1200 just yet, however, for two reasons. First, some courts
have balked at allowing a recovery greater than the contract rate would permit (here $1000),372 on
the theory that contract law should not ignore the agreement you made with Alice even if she
breaches the contract.373 You agreed to do the work for $1000, why should you now get $1200?374

However, probably a greater number of courts allow the $1200 recovery, reasoning that a nasty
contract breaker should not be able to use the very contract that she breached as a shield against
the additional liability.375 Obviously, this reasoning has a punitive
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element to it, but the Restatement (Second) is quite explicit in allowing a recovery:
The right of the injured party under a losing contract to a greater amount in restitution than he
could have recovered in damages has engendered much controversy. The rules stated in this
Section give him that right. He is entitled to such recovery even if the contract price is stated in
terms of a rate per unit of work and the recovery exceeds that rate.376



Wait another minute before you celebrate your $1200 recovery. In cases such as yours, where
you have completed all of the work prior to a breach by the other party, and all that is left to
complete the contract is for the other party to pay you an agreed sum, courts may balk at giving you
any more than the agreed sum: “The remedy of restitution in money is not available to one who has
fully performed his part of a contract, if the only part of the agreed exchange for such performance
that has not be rendered by the defendant is a sum of money constituting a liquidated debt.”377 (The
parties don’t dispute the amount of a “liquidated debt.”378) Courts adopting this rule seem
motivated by their unease over ignoring the contract rate of $1000. But if this is the reason for the
rule, courts should explicitly say so. Creating an exception to the right to receive a recovery
greater than the contract rate based on whether the plaintiff has completed performance only will
confuse the law and lead to silly results. For example, under this rule, if you had completed 99%
of the leveling job at the time of Alice’s breach, you could collect more than the contract rate. But
if you completed the last bit of work (say removing your tools), you would be limited to the
contract rate.
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Chapter 6

POLICING CONTRACTS
If you have read this book from the beginning, you now understand the principal ground for

enforcing a promise, namely the existence of an agreement supported by consideration (a
bargained-for exchange).1 In this chapter, we assume that the parties have made an agreement and
that each promise is supported by consideration. What’s left to talk about, you say? The agreement
may be unenforceable even though it satisfies the requirements of a bargained-for exchange
because the promisor may have defenses based on one or more of the following “policing”
doctrines that we are about to study: duress, fraudulent misrepresentation, fraudulent concealment,
innocent misrepresentation, tortious breach of contract, public policy, and unconscionability.
Further, we will see that misrepresentation, concealment, and other tort claims often entitle the
injured party to affirmative recoveries. In this chapter, we also investigate the special problems of
enforcement presented by standard-form contracts.2

Additional rules sometimes associated with policing doctrines involve the lack of capacity to
contract. These include infancy and mental incapacity.3 The law in these areas is now largely
statutory, so we will not cover them in detail here. But I can’t resist mentioning that “infancy” in
most states means younger than twenty-one, not a crying baby. And for those who want at least a
little more information here, one court nicely laid out the infancy doctrine and its purposes as
follows:

The law governing agreements made during infancy reaches back over many centuries. The
general rule is that ‘* * * the contract of a minor, other than for necessaries, is either void or
voidable at his option.’ The only other exceptions to the rule permitting disaffirmance are
statutory or involve contracts which deal with duties imposed by law such as a contract of
marriage or an agreement to support an illegitimate
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child. The general rule is not affected by the minor’s status as emancipated or
unemancipated.

The underpinnings of the general rule allowing the minor to disaffirm his contracts were
undoubtedly the protection of the minor. It was thought that the minor was immature in both
mind and experience and that, therefore, he should be protected from his own bad judgments as
well as from adults who would take advantage of him. The doctrine of the voidability of
minors’ contracts often seems commendable and just. * * * However, in today’s modern and
sophisticated society the ‘infancy doctrine’ seems to lose some of its gloss.4

Minors cannot disaffirm contracts for “necessaries” because contract law does not want to
discourage people from contracting with minors for goods and services constituting essential
needs of the minor.5 Policing doctrines generally deny enforcement of agreements when something
is wrong with the process of forming the agreement or when the discrepancy between what each
party receives is too large, or both.6 For example, contract law declines to enforce an “agreement”
between you and your neighbor, Alice, made while you are holding a gun to her head. In addition,
contract law balks at enforcing an agreement in which you promise to pay $1 for Alice’s $1000



watch, even if you didn’t use your assault weapon to procure the contract. Of course, overturning
the watch contract may be controversial because, motivated by the principle of freedom of
contract, people are wary of the government impinging on private arrangements.7 If your neighbor
decided to sell her watch for $1 without being coerced, why shouldn’t the contract be enforced?

One can see that contract law’s challenge is drawing a coherent line between contracts that
should not be enforced because they are procured unfairly or contain unfair terms and contracts
that should be enforced on the basis of freedom of contract. This requires some
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thought about distinguishing “fair” bargaining and reasonable terms from overreaching and
unconscionable ones. Moreover, we must draw these lines over a wide range of transactions, from
important business deals, to standard-form contracts, to simple contracts between neighbors.

We will proceed systematically (would I do otherwise?) by looking at each of the policing
doctrines. Does each doctrine draw the appropriate line between freedom of contract and wrongful
overreaching?

A.    Duress
Various courts and writers have tried to define duress, but with limited success. Consider the

following definitions: “[T]here must be * * * some threatened exercise of power or authority over
[a person’s] person or property which can be avoided only by making the payment.”8 “[T]he
plaintiff [must] show that the other party by wrongful acts or threats, intentionally caused [the
plaintiff] to involuntarily enter into a particular transaction.”9 “[H]as the person complaining been
constrained to do what he otherwise would not have done?”10 Each of these definitions gropes
towards a principle for defining when contract law should decline to enforce a promise because
the promisor did not make the promise of her own free will,11 but are the definitions successful in
guiding courts in particular cases? For example, the last definition surely is too broad. You
decided to attend law school, something you would not have done if you didn’t need a job to put
food on the table.12 But contract law hardly allows you to claim that you made your decision
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under duress.13 So the real question is to determine what kinds of constraints on free will
should bar enforcement of promises and what kinds should contract law ignore.14

First, an easy case. If someone beats you into signing a contract, or even threatens to pummel
you if you don’t sign, contract law treats your signing as void, meaning that you have no contract at
all.15 Such cases are not only easy, they are also rare.16

The best way to understand what courts are doing in harder cases, namely those involving
economic duress, is to consider some examples. Suppose Standard Box, a company that
manufactures (you guessed it) boxes, suddenly finds itself in the enviable position of supplying a
commodity in very short supply.17 The shortage is due to the famous earthquake that shook San
Francisco in 1906. (I guess the ground opened up and swallowed all of San Francisco’s boxes.)
Mutual Biscuit Company needs boxes to package its products and will go out of business without
them. Standard Box, aware of Mutual Biscuit’s plight, offers to sell boxes at their market value and
Mutual Biscuit purchases some boxes.18 Later, Mutual Biscuit seeks a return of a portion of the
purchase price on the theory that Standard Box charged more than it had under previous contracts



with Mutual Biscuit and that Mutual Biscuit had paid under duress.19 The court entertaining
comparable facts made short shrift of Mutual Biscuit’s argument (does anybody ever make long
shrift of an argument?) because Standard Box simply charged market value for the boxes.20

Easy case, you say. But we can investigate the doctrine of economic duress further by posing
some hypos based on these facts. Suppose Standard Box, aware of Mutual Biscuit’s need, charges
ten times the market value for the boxes. Mutual Biscuit, unable to
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secure an alternative source of supply in time, pays the inflated price, but then claims duress.
In thinking about this example, consider one writer’s more helpful (albeit somewhat tentative)
description of duress: “[I]t might be argued that deliberate exploitation by one party of another
party’s lack of choices to exact returns that exceed those normally realizable in a more competitive
environment should be viewed as suspect.”21 In the example, Standard Box exploited Mutual
Biscuit’s lack of an alternative source of boxes by setting the price far above those “realizable”
even under the exigent circumstances. Mutual Biscuit’s claim of duress arguably should prevail.22

For another example of exploitation, suppose a hotel broker enters an agreement with a travel
agent to supply rooms for the travel agent’s customers. The travel agent makes air and hotel
arrangements for a group of fans who are attending the World Cup and the hotel broker reserves a
block of rooms for these fans. The broker then threatens to release the rooms reserved for these
fans if the travel agent does not pay the broker a sum above their original agreement. It is too late
for the travel agent to find other rooms (as you know, the World Cup is very popular). The travel
agent pays the broker, but then claims duress. Again, this looks like exploitation to me.23

Let’s think more about the Standard Box problem. What if boxes became plentiful again before
Mutual Biscuit purchased them for ten times their market value? No duress because Mutual Biscuit
had other choices.24 But what if Mutual Biscuit did not know about the market alternatives? This
raises the question of whether Mutual Biscuit’s lack of choice should be based on what a
reasonable company would have known about the alternatives (an objective test) or on what
Mutual Biscuit actually knew (a subjective test). Courts disagree on this issue,25 but why should
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contract law protect Mutual Biscuit when it unreasonably did not avail itself of market
alternatives?

What if Standard Box is not aware of Mutual Biscuit’s situation when Standard Box decides to
charge ten times the market price for the boxes? No duress because Standard Box’s motive is not
to take advantage of Mutual Biscuit’s precarious position.26

Suppose boxes were plentiful (no earthquake), but Mutual Biscuit negligently failed to procure
contracts from other suppliers and had to deal with Standard Box. Standard Box, aware of Mutual
Biscuit’s ineptitude, refuses to sell for less than ten times the market value of the boxes. Mutual
Biscuit purchases boxes at this price and then claims duress. This issue also causes courts
consternation, but the better view is that courts should ignore how the party claiming duress got
itself in its precarious position.27 Contract law should not condone Standard Box’s unsavory
conduct of taking advantage of Mutual Biscuit’s plight to achieve gains it could not otherwise have
made, just because Mutual Biscuit negligently forewent other opportunities.28 Likewise, if Ethan
Entrepreneur charges $100 for a glass of water to a person dying of thirst (literally) in the desert,



when Ethan charges one dollar to everyone else, the victim should be able to claim duress
regardless of how she came to be in this precarious state.

Does the opportunity to go to court to adjudicate your contract rights negate a claim of lack of
choice and hence duress? Many courts have abandoned the reasoning that access to a court is a
reasonable alternative for a party under duress.29 For example, if
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you agree to mow Alice’s lawn for $50 per week and later, realizing that she cannot find
another person to do the job, you refuse to mow unless she pays you $100, you cannot negate
Alice’s claim of duress because she has the right to sue you for breach of contract. Although we
saw in Chapter 5 that contract law, in computing a party’s lost expectancy damages, largely ignores
the costs in time and resources of pursuing litigation,30 contract law assesses these concerns (as it
should) in the duress inquiry. Going to court simply may not be a viable alternative for Alice.

Putting all of this together, if you are investigating whether your client has a good economic
duress claim, consider first the actions of the party accused of duress. Was her motive to take
advantage of your client?31 Second, did your client have other reasonable choices or was he stuck
dealing with the party accused of duress? Third, did the accused party enjoy gains she otherwise
wouldn’t have made? If the answer to all of these questions is yes, your client has a good claim of
duress and your law practice will gain a loyal client when you pursue the case.

Before we leave duress, two additional points. First, what about duress induced by someone
who is not a party to the contract? For example, suppose Alice wants to purchase a car on credit,
but she needs someone to sign a contract with the dealer guaranteeing her performance. Alice
threatens to fire an employee in Alice’s music business if the employee doesn’t agree to guarantee
the car purchase. If Alice’s threat constitutes duress (it looks like duress to me), the employee is
not bound as a guarantor unless the car seller “gives value or relies materially” on the contract “in
good faith and without reason to know of the duress.”32

Second, I want to return to a subject discussed in Chapter 2, namely the preexisting duty
doctrine.33 Recall that if you agree to sell your piano to Alice for $400, then Alice agrees to pay
$450, contract law originally declined to enforce the modification based on the preexisting duty
rule.34 You already promised to sell the piano
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for $400, so you had the “preexisting duty” to deliver at that price.35 Alice’s promise to pay
$50 more therefore was not supported by consideration and was a mere gift promise.36

Recall that courts felt uncomfortable with this result when they believed that the parties freely
and fairly entered their modification agreement.37 Courts therefore devised methods of avoiding
the preexisting duty rule, such as by finding a mutual rescission of the original contract, so that
neither party had a preexisting duty to perform.38 Of course, courts would not find a mutual
rescission when they believed that one party was coerced into a modification, so the preexisting
duty rule was highly manipulated by courts.39

We said that if courts manipulate the preexisting duty rule to reach decisions based on whether
the modification agreement appeared voluntary, contract law should move to a rule that focuses on
that question.40 And contract law has done just that, at least in cases involving the sale of goods.



Article 2 of the UCC provides that “[a]n agreement modifying a contract within this Article needs
no consideration to be binding.”41 An “official comment” to the section imposes a test of good
faith on the party benefitting from the modification in order to deny enforcement of modifications
achieved
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by “extortion.”42 Not surprisingly, in light of this language, courts have utilized a duress-like
analysis in applying the good faith test.43

According to the UCC approach, Alice’s promise to pay an additional $50 would be
enforceable only if you negotiated this additional compensation in good faith. If you demanded an
extra $50 after learning that Alice was a concert pianist who needed the piano to practice for a
major concert and could not obtain another one in time, her promise to pay the $50 would not be
enforceable under the UCC. You would be in bad faith. Notice that the elements of duress all
would be satisfied. You deliberately exploited Alice’s lack of alternatives to obtain $50 more than
you would have realized in a “competitive environment.”44

B.    Fraudulent and Other Misrepresentation, Fraudulent Concealment, and
Tortious Breach of Contract
Fraud and misrepresentation are torts.45 So is (obviously) tortious breach of contract.46 You

might ask, “what are torts doing in a book about contracts principles?” You’re right. Please
purchase a book on “Principles of Tort Law” if you want to know all about tort law. However, this
book does explore torts that arise in a contract setting, that provide defenses to contractual
obligations, and that lead to damages recoveries. So we need to think about some of the basics of
tort law for this limited purpose.

A tort consists of one of many “miscellaneous civil wrongs,”47 such as assault and battery,
negligence, and trespass. Liability is based upon “socially unreasonable” conduct that interferes
with the rights of others.48 The duty to act reasonably under tort law arises by operation of law,49

meaning that lawmakers, either legislators or
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judges, create duties to act reasonably. Recall that the duty to pay for a benefit received under
unjust enrichment law does not arise because of the parties’ agreement, but because justice (as
interpreted by lawmakers) demands it.50 Similarly, lawmakers create the social duty to act
reasonably and to avoid interfering with others’ rights.51 The duties we are about to discuss in this
subsection arise, not because of the parties’ agreement, but because society recognizes certain non-
consensual duties in the contract setting. But please remember, we will only discuss torts that arise
in a contract setting. So, for example, if a chatroom Internet partner misrepresents his identity and
the other party relies to her detriment on the misrepresentation this may be a tort, but not the kind of
tort we discuss here. (But a court failed to find a tort in this context.52)

1.    Innocent, Negligent, and Fraudulent Misrepresentation

a.    Innocent Misrepresentation
Suppose Alice offers to sell her home to you for $250,000. She tells you that her property

consists of 5.5 acres of land. She actually believes this based on a survey made at the time she



purchased the house, but the survey was incorrect and the land consists of only 3.5 acres. Alice has
misrepresented the size of her land,53 albeit innocently. You rely on her misrepresentation and
purchase the house. Do you have a remedy when you learn your new property’s actual acreage?
Assuming that Alice’s misrepresentation is “material” (meaning, basically, that it is important to
you in deciding to purchase the property),54 Alice made the representation to induce you to
purchase the land, and you reasonably relied on it, you do have a remedy.55 You may rescind the
purchase, convey the
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property back to Alice, and recover the purchase price, plus any damages necessary to restore
you to your position prior to the contract.56 In the alternative, you can keep the property and
recover damages (the difference between the contract price and the actual value of what you got,
plus any consequential damages).57

Innocent misrepresentation is closely related to the concept of express warranty, and, indeed,
courts sometimes turn misrepresentation cases into warranty cases.58 The primary ramification is
that when the court characterizes the case as involving an express warranty, the injured party can
recover expectancy damages.59

Consider, for example, Johnson v. Healy,60 where a builder, Healy, sold a new home to
Johnson, after Healy said that the “house was made of the best material * * * and that there was
nothing wrong with it.”61 However, the house was defective because of improper fill placed on the
land before Healy bought the house. Healy claimed that he should not be responsible for the
defects because he did not know of the improper fill.62 The court referred to sale-of-goods law,
where statements about the quality of the goods constitute express warranties regardless of the
seller’s belief about the statements, and extended the concept to the sale of new homes.63 Further,
the court awarded expectancy damages, based on “the difference in value between the property
had it been as represented and the property as it actually was.”64
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b.    Negligent Misrepresentation
Suppose Alice’s misrepresentation as to the acreage was negligent in that she failed to

exercise reasonable care in ascertaining the size of her property. When a party such as Alice has a
“pecuniary interest” in a transaction, “supplies false information for the guidance of others in their
business transactions,” and fails “to exercise reasonable care or competence in obtaining or
communicating the information” that party has committed a negligent misrepresentation.65 In order
for you to recover for Alice’s negligent misrepresentation, you must reasonably rely on it.66 The
remedy is the same as for innocent misrepresentation: You may rescind the purchase, convey the
property back to Alice, and recover the purchase price, plus any damages necessary to restore you
to your position prior to the contract;67 or you can keep the property and recover the difference
between the contract price and the actual value of what you received, plus any consequential
damages.68 Further, there is little reason why a court should not turn a negligent misrepresentation
case into a warranty case, as it may do with innocent misrepresentation, and grant expectancy
damages.69 So, regardless of whether Alice was innocent or careless in reporting that she had 5.5
acres of land, the result should be the same.



c.    Fraudulent Misrepresentation
Fraudulent misrepresentation constitutes a material, but false, factual representation that the

maker either knows is false or asserts recklessly without knowing the truth.70 The maker must
intend for the other party to rely on the misrepresentation and the other party must reasonably rely
and suffer damages.71 To
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illustrate, Alice must be more despicable than in the above examples. She knows that she
doesn’t have 5.5 acres of land or has no idea of how many acres she has, but makes the assertion
of 5.5 acres to induce you to make the purchase. As a consequence of Alice’s misdeeds, you may
have more remedial options than if your complaint was an innocent or negligent misrepresentation,
at least if your purchase is a “business transaction.”72 In such a case, not only can you rescind and
recover reliance and consequential damages, but you can also recover the benefit of the bargain
(the difference between the value of what you received and what your neighbor promised).73

Additionally, because fraudulent misrepresentation is a serious tort, we cannot rule out the
possibility of punitive damages.74

Notice that all three versions of misrepresentation require the victim’s reliance to be
reasonable.75 If you knew or should have known that Alice’s assertion of 5.5 acres was false or
unreliable, you cannot recover regardless of whether her misrepresentation was innocent,
negligent, or fraudulent.76 For example, suppose you hired your own surveyor who reported that
Alice’s land consisted of only 3.5 acres and you had no reason to doubt your surveyor.
Alternatively, suppose you knew that Alice was intoxicated when she told you the size of her land.
Finally, suppose you knew that Alice merely stated her opinion about the size of her land. You
should not have a claim against Alice in any of these scenarios, even
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if you relied on Alice’s statement.77 Your reliance was not reasonable. For a “real life”
example, consider whether a bed manufacturer’s representation that its bed will give you a
“perfect night’s sleep” is fraudulent. Of course not, and a court held such language “mere
puffery.”78

Back to Alice. Harder cases involve the reasonableness of your conduct when you don’t hire a
surveyor but Alice claims you should have, or you don’t know that Alice was drunk or merely
gave her opinion, but Alice claims you should have known. Reasonableness in these instances is a
question of fact and will depend on the circumstances.

2.    Fraudulent Concealment
Insects, especially roaches and termites, have played a large role in the development of

fraudulent concealment law. You can envision the scenario. Alice sells you her house, but she
doesn’t tell you that the house is infested with termites (or roaches). The gravamen of your
complaint is not that Alice misrepresented anything, but that she did not disclose the true condition
of her house.79

In one leading case involving termite infestation, the court decided that in a deal made “at arms
length,” the seller does not have to disclose, notwithstanding the “appeal to the moral sense” of a
decision otherwise.80 The court worried about the ramifications of a decision requiring disclosure:



“If this defendant is liable * * * every seller is liable who fails to disclose any nonapparent defect
known to him in the subject of the sale which materially reduces its value and which the buyer fails
to discover.”81

However, courts have narrowed the idea of caveat emptor (let the buyer beware).82 Some
courts now would find that Alice has
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fraudulently concealed her home’s condition if she had knowledge of and purposefully
concealed the condition, the infestation was “not within [your] reasonably diligent attention,”83 and
you were actually misled and damaged.84 Perhaps the most difficult element of this test is whether
a fact was within a party’s “reasonably diligent attention.” For example, should you have known
about the infestation of Alice’s house by inspecting the property? Of course, Alice will claim that
you should have hired your own housing inspector to investigate the house’s condition. Courts must
determine in each case whether the party claiming concealment acted reasonably in not learning the
facts.85 Of course, a person claiming fraudulent concealment has an easier time showing that she
acted reasonably when the defects are latent (not readily observable)86 or when the practice in the
relevant community is not to hire inspectors.87 In addition, some courts appear to have largely
relaxed the “reasonably diligent attention” requirement.88

One thing is very clear in the cases. Partial disclosures that are themselves misleading may
constitute fraud.89 For example, if a
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seller advertises property as investment property, but the seller knows that the property
violates building and zoning regulations, the seller’s misrepresentation is fraudulent.90 In fact,
fraudulent concealment may occur any time a party has a duty to disclose and intentionally fails to
do so.91 We take up the duty to disclose in more detail in Chapter 9.92

3.    Tortious Breach of Contract
Suppose, pursuant to a contract, Engineer furnishes plans to Architect for the heating, plumbing

and electrical portions of improvements to several school buildings.93 Architect incorporates
Engineer’s work into the plans he furnishes the school district. Unfortunately, Engineer is lazy,
incompetent, or reckless because (Dave Barry would say here, “I’m not making this up”) Engineer
reuses plans drawn for entirely different projects and, with regard to the school projects, the plans
violate “the fundamental laws of physics.”94 Architect incurs large costs in redoing the plans and
loses several other jobs as a result of Engineer’s actions.

Needless to say, Architect sues, with one of his theories being that Engineer’s conduct
constitutes a tort. Engineer tests the sufficiency of the theory by moving to dismiss the complaint.
Determining whether Architect can sue in tort is crucial because, if so, among other things,95

Architect can recover punitive damages, which are not available in contract actions.96

In situations involving a “professional” such as a doctor, architect, lawyer, or engineer, courts
have found that a duty exists, apart from the contract, to “exercise a reasonable degree of care,
skill and ability, such as is ordinarily exercised under similar
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conditions.”97 The duty arises only when the professional actually performs her contract
unreasonably, which courts call “misfeasance.”98 If Engineer had simply failed to furnish plans at
all (nonfeasance), Architect could not have sued in tort.99 Reckless or negligent performance of a
contract by a professional, such as Engineer’s performance in our example, would therefore give
rise to a tort claim.

As we have said, the most significant effect of allowing a tort claim to arise out of a breach of
contract is that the plaintiff can recover punitive damages.100 Other remedial ramifications of
recognizing a tort include the potential award of emotional distress damages and a relaxation of
contract law’s foreseeability-of-damages requirement,101 the latter subject taken up in Chapter
5.102 Although the award of punitive damages in a contract setting is a major development, courts
seem more willing than ever to recognize torts arising in this context.103 In fact, the requirement
that the tort-feasor must be a “professional” seems to be disappearing: “The American courts have
extended the tort liability for misfeasance to
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virtually every type of contract where defective performance may injure the promisee.”104

Clearly, the conduct of the party accused of a tort in a contract setting must be egregious so that
it is worthy of punishment through punitive damages.105 Perhaps instead of analyzing the cases
through the lens of contract and tort, courts should simply ask whether punitive damages are
appropriate for a particular breach. Such an approach would consider the policies behind contract
law’s general rule against punitive damages in contracts cases and would consider whether
exceptions should apply. Was a party’s conduct sufficiently outrageous to warrant punishment,
either to deter such conduct or for retributive purposes? Courts would also have to consider
whether granting punitive damages in a particular case would discourage people from entering
contracts because of the fear of potential punitive damages liability.106

At any rate, although most courts stress that the wrongdoer’s duty arises apart from the contract
and in tort, the bottom line is that the law establishes behavioral guidelines based on the conduct of
the parties in negotiating and performing their contract. Labels aside, if contractual performance is
bad enough, such as an engineer using plans from another construction project that have no relation
to his current contract obligations, courts can punish the wrongdoer by granting punitive
damages.107 In fact, some states also allow punitive damages under a contract theory if the
breacher’s conduct was “malicious, fraudulent, oppressive or reckless.”108

In short, tort is a safety valve that relieves the pressure on contract to punish bad behavior. As
such, the absence in most jurisdictions of punitive damages for contract breach should not be a
mystery or alarming.
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Before leaving tortious breach, I want to mention a related topic, namely bad faith breach of
contract. We will have occasion to study the concept of good faith performance in more detail in
Chapter 7 of this book.109 For now, recall that in Chapter 2, we discussed cases involving
satisfaction clauses.110 For example, you promise to purchase a water-color picture of your house
“if you are satisfied with the picture.” We saw that many courts interpret such satisfaction clauses
to require you to determine whether you are satisfied in good faith, meaning, in this context, that
your decision must be honest.111 Courts sometimes imply the good-faith obligation based on the



parties’ intentions as revealed by the circumstances (the circumstances show that you actually
promised to decide whether you are satisfied based on the merits of the picture).112 In other cases,
courts establish the good-faith obligation based simply on the principle of fair dealing (fairness
requires you to decide whether you are satisfied based on the picture’s merits).113 Regardless of
why the court finds a good faith obligation, if you dishonestly reject the picture, say because you
dislike the painter and not on the basis of the merits of the picture, you would commit a bad faith
breach of contract.114

Your bad faith breach of contract ordinarily would trigger only contract remedies.115 After all,
your bad faith constituted a breach of contract. However, some bad-faith breaches are serious
enough to merit even more severe treatment, including punitive damages.116 A leading category of
such bad faith cases arise when an insurance company breaches its contract with its insured by
looking out for its
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own interests above the insured’s.117 Suppose you have an automobile insurance policy with a
liability limit of $25,000. (Yikes, that’s not enough these days. You should get more!) Suppose you
are in an accident and you are sued for $2 million. The plaintiff is willing to settle for $10,000,
well within your $25,000 limit. Your interests and the insurance company’s may diverge because
your potential liability is $2 million and its potential liability is only $25,000. It would be in your
best interest to settle, for example, if the facts suggest you are liable and the plaintiff’s damages
are $50,000. If the insurance company refuses to settle because it is in its best interest not to settle,
many courts would find the insurance company to be in bad faith.118 These courts would find that
an implied term of the insurance contract requires the company to conduct settlement negotiations
based on your interests as well as its own.119 Courts so finding may award insureds punitive
damages and damages for mental distress on the theory that the bad-faith breach was a tort.120

Some employees have sought to extend the reasoning of the insurance cases to their situations.
For example, in one case, an employee claimed he was fired because he had revealed negative
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information about a prospective supervisor.121 The employee sought to recover damages from
his employer based in part on “tortious breach of the implied covenant of good faith and fair
dealing.”122 The court dismissed the action, finding important distinctions between insurance
company and employer bad faith.123 The court reasoned that, unlike employers, insurance
companies supply services of a “quasi public nature,” namely protecting people from harm.124

Further, because of the availability of alternative employment, “a breach in the employment context
does not place the employee in the same economic dilemma that an insured faces when an insurer
in bad faith refuses to pay a claim to accept a settlement offer within policy limits.”125 The court’s
conclusions about the availability of substitute employment and the greater importance of insurance
are surely highly debatable, and for a time some courts extended the bad-faith tort to the
employment arena.126 However, most recent decisions have maintained the distinction between
insurance and employment contracts and have refused to grant tort remedies for bad faith breach of
the latter.127

C.    Public Policy



There are lots of public policies. Freedom of contract is itself a public policy.128 It calls for
the enforcement of freely-made contracts in order to facilitate private exchange, which is good for
the parties and society.129 The task for a party seeking to avoid a contract or term based on public
policy is to convince the court that the public policy the party urges is more important than freedom
of contract.130 Because of the importance of freedom of contract, this
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argument has been successful only in limited circumstances.131 We will now set forth some
examples.

1.    Exculpatory Clauses
An exculpatory clause absolves a contracting party from liability to the other party for any

number of acts or omissions or, for that matter, from any liability at all.132 For example, a lease
may include a clause stating that the landlord is not liable to anyone for injuries suffered on the
premises. The owner of a ski resort may disclaim liability for injuries suffered by skiers. The UCC
allows sellers to disclaim implied warranties.133 Without hesitation, however, courts strike terms
that attempt to absolve a party from liability for intentional or reckless conduct.134 Contract law,
along with other instrumentalities of the law, seeks to deter such anti-social conduct. The more
challenging issue here is whether public policy disfavors the enforcement of exculpatory clauses
that insulate a party, such as a landlord, seller, or property owner, from negligent behavior.

Generally, the following factors interest courts deciding whether to overturn an exculpatory
clause on the grounds of public policy: The exculpatory clause must “contravene[ ] long
established common law rules” of liability, such as a landlord’s duty to maintain common areas;
the clause must absolve a party in total (meaning that the clause precludes liability in any context
for any type of conduct); and the state must have an interest in protecting a large
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class of citizens who cannot protect themselves (for example, tenants in substandard
housing).135

A common response to public policy concerns by proponents of the enforceability of
exculpatory clauses is to focus on the negative incentives created by striking such clauses. Critics
of the public-policy defense argue that, instead of protecting people, decisions striking terms based
on public policy will increase costs and reduce choices for the class of parties supposedly being
protected.136 For example, landlords will increase rents to cover their additional liability or
decide to go out of business, thereby diminishing housing. Manufacturers will stop making
products, such as small airplanes or vaccines, that could lead to potentially large liability claims.
These are serious concerns, but whether the net benefit of enforcing exculpatory clauses exceeds
the net benefit of striking them challenges courts, and, for that matter, legislators.137 Now is not the
time to get into all of the hurdles that make empirical studies of the effects of laws so difficult for
lawmakers and analysts or to opine on the ramifications of this uncertainty.138 (You can do so at
your next law school party.) Suffice it to say that the clash between the public policy of striking
clauses that insulate parties from their own negligence and the public policy of freedom of contract
remains unresolved. Judicial decisions mirror this uncertainty, with some courts enforcing such
exculpatory clauses and some courts striking them.139
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2.    Covenants Not to Compete
Employers often include a covenant not to compete in their employment contracts. Such a term

protects an employer, who may have revealed to its employee its private methods of doing
business or other secrets, from the employee’s direct competition when the employment ends.140

Courts enforce reasonable restriction on competition on the grounds of freedom of contract141 and
the employer’s right to earn a livelihood.142

On the other hand, lots of case reports make clear that employers sometimes become greedy in
defining the duration, geographical area, and subject matter of the covenant not to compete.143

Courts police such activity by striking overbroad covenants that unfairly inhibit an employee from
earning a living and that diminish competition.144 For example, in one case,
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Ingrasci, an oral surgeon fresh out of dental school, took a job with Karpinski, an oral surgeon
practicing in five counties in central New York.145 In the three-year employment contract, Ingrasci
promised never to practice oral surgery or dentistry in the five counties except as Karpinski’s
employee. The contract ended and Ingrasci began practicing oral surgery in the restricted area. The
court reported that “about 90% of [Ingrasci’s] present practice comes from referrals from dentists
in the counties specified in the restrictive covenant, the very same dentists who had been referring
patients to [Karpinski’s] Ithaca office when [Ingrasci] was working there.”146

Karpinski sought an injunction to enforce the covenant not to compete. The court held that the
clause was reasonable as to area and time, but narrowed its subject matter to allow Ingrasci to
practice dentistry in the restricted area.147 By focusing on the situations in which Ingrasci actually
would be competing with Karpinski, the court attempted to find a reasonable middle-ground
between the contradictory policies at work in the cases. It is somewhat curious, however, why the
court enforced the time duration (the contract literally says “forever”).148 What happens if
Karpinski retires or dies? Perhaps, the court interpreted “forever” to mean for as long as Ingrasci
remains a competitor of Karpiniski. On the other hand, if Ingrasci could practice oral surgery upon
Karpinski’s retirement or death, perhaps the value of the latter’s practice would be unfairly
diminished and Karpinski or his estate would receive less value for selling his practice.

3.    Illegal Contracts
Not surprisingly, contracts to perform illegal acts under a state’s criminal law, such as

prostitution or embezzlement, are not enforceable.149 This principle sometimes makes courts
uncomfortable because defendants, who have willingly engaged in an illegal scheme and gained
from it, can then use the illegality as a shield against contractual liability.150 Nonetheless, most
courts
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follow the admonition to “leave the parties where it finds them,” meaning that courts will not
enforce illegal contracts even if defendants have already gained from them.151

D.    Unconscionability



For you to get a good handle on the doctrine of unconscionability, think first of our earlier
historical discussion of specific performance.152 Recall that the English courts of equity stood
side-by-side with the English law courts.153 The two courts differed in many ways, including the
substantive rules they applied.154 In fact, courts of equity arose in part because of the inflexibility
of the substantive legal rules, and the Chancellor and deputies developed various equitable
doctrines to alleviate the harsh results in the law courts.155 One of these doctrines was
unconscionability.

Now, in lightning speed, let’s complete the history of unconscionability.156 English equity
courts often employed unconscionability as a defense to specific performance of land-sale
contracts, for example, when a party procured the contract unfairly.157 Courts in the United States
followed this practice and began to expand the use of the principle to other cases involving
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unfair bargaining or the substantive unfairness of terms.158 UCC section 2–302 codified
unconscionability as a defense in sale-of-goods cases, and the Restatement (Second) of Contracts
promotes its use in other kinds of cases as well.159

Section 2–302 provides in part:
If the court as a matter of law finds the contract or any clause of the contract to have been
unconscionable at the time it was made the court may refuse to enforce the contract, or it may
enforce the remainder of the contract without the unconscionable clause, or it may so limit the
application of any unconscionable clause as to avoid any unconscionable result.160

The section is clear on a couple of things. Courts are supposed to determine whether a contract
or term is unconscionable “as a matter of law,” and they are supposed to do so “at the time” the
parties make the contract.161 Section 2–302 is no help, however, in determining which contracts or
terms are unconscionable. The section’s official comments add little: The goal of the section is to
prevent “oppression and unfair surprise.”162 Actual decisions offer more guidance. Generally,
courts look at whether the bargaining process is deficient (called “procedural unconscionability”)
and whether the substantive terms are oppressive (“substantive unconscionability”).163 Further,
courts are most willing to strike a contract or provision when the case involves both procedural
and substantive unconscionability.164 For example, when a contract
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contains confusing language, or hidden terms (procedural unconscionability) that undermine a
party’s reasons for agreeing to the contract and the other party cannot justify the terms because of
its own needs (substantive unconscionability), the contract or term is ripe for a finding of
unconscionability.165 A few courts have also found that either substantive or procedural
unconscionability alone are sufficient to strike a contract or term.166 Let’s investigate further the
meaning of procedural and substantive unconscionability.

1.    Procedural Unconscionability
Cases in this category involve bargaining unfairness (although most also contain a sprinkling of

substantive unconscionability too).167 Often the kinds of bargaining infirmities that trigger a finding
of procedural unconscionability could also constitute duress, fraud, undue influence, or another



policing doctrine.168 For example, in one case, the court found unconscionable a timber deed after
the purchaser misrepresented both his experience and knowledge of the value of the timber and the
seller relied on the purchaser’s
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inaccurate estimate of the value of the timber.169 In another case, the court found
unconscionable a contract for the sale of carvings after the seller, who knew the purchaser was
unfamiliar with them, charged twice their market value.170 These cases could also have been
decided on the basis of fraudulent misrepresentation and duty to disclose, respectively.171 Further,
a definition of unconscionability widely quoted in the cases, “an absence of meaningful choice on
the part of one of the parties together with contract terms which are unreasonably favorable to the
other party,”172 sounds a lot like duress to me.

Another set of bargaining problems involves obtuse or hidden terms. Courts finding
unconscionability on these grounds often could have decided against the drafter because a
reasonable person would not have understood the meaning of the contract. For example, in the
well-known case of Williams v. Walker–Thomas Furniture Co.,173 a “cross collateral clause” in a
sales contract, in almost incomprehensible language, authorized the seller, Walker–Thomas, to
reclaim all of the goods sold to Williams if she defaulted on only one of the purchases.174 OK, you
want to decide for yourself whether the language was understandable. Here’s the language:

“[T]he amount of each periodical installment payment to be made by [purchaser] to the
Company under this present lease shall be inclusive of and not in addition to the amount of
each installment payment to be made by [purchaser] under such prior leases, bills or accounts;
and all payments now and hereafter made by [purchaser] shall be credited pro rata on all
outstanding leases, bills and accounts due the Company by [purchaser] at the time each such
payment is made.”175

When Williams defaulted on the purchase of a stereo set in 1962, the seller sought the return of
all the items Williams purchased since 1957.176 The court sent the case back to the trial court for a
determination of whether the term was
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unconscionable.177 The court could have declined to enforce the term on the basis that a
reasonable person would not have understood the poorly drafted clause. (Right?)

We’ll return to procedural unconscionability during our discussion of standard forms, but you
get the idea. A court will be inclined to find procedural unconscionability when defects in the
bargaining process cast a shadow on the quality of a party’s assent to a contract.178 The various
contexts in which such a shadow arises are similar to those that deny enforcement on the basis of
any of the policing doctrines discussed earlier in this chapter.179 Since many, if not most cases
could be decided applying either unconscionability or another doctrine, you might ask why
contract law bothered to introduce the concept of procedural unconscionability. At least in some
cases, a policing defense may be more difficult to prove than the somewhat relaxed standard of
procedural unconscionability.180 In others, the contested conduct may not quite measure up to
duress, misrepresentation, or the like, but the court may still believe that the sum-total of the
conduct should not be condoned.181 Cases in which a party takes advantage of the age, lack of
sophistication or education, or emotional state of the other party may call out for relief, but still not



quite constitute a policing defense.182

2.    Substantive Unconscionability
Substantive unconscionability focuses on the nature of a term or contract itself, not on how the

parties made the contract.183 Certainly immoral contracts (such as a contract for the sale of a child)
or those that contravene public policy (for example, a contract that allows for corporal punishment
for delay) are
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unconscionable.184 In addition, a term is substantively unconscionable when it subverts a
party’s purpose for contracting and the other party cannot justify use of the term to protect its own
needs.185 Courts resolve the question of a party’s purpose for contracting by examining the
equivalency of the exchange. If it is too one-sided, the disfavored party cannot achieve its
purpose.186 Courts resolve the question of whether a party can justify a term based on its needs by
determining whether a term performs a reasonable function in the context of the transaction.187 For
example, an excessive price may be enough to constitute substantive unconscionability.188 The
price may not be excessive, however, if the buyer is a large credit risk, the seller’s net profit is
reasonable, and similarly situated sellers charge a comparable amount.189 A cross-collateral
clause, such as the one in Williams v. Walker–Thomas Furniture Co.,190 therefore may not be
unconscionable if most sellers in comparable contexts use them,191 at least if the clause is
comprehensible and the purchaser is a large credit risk.

In general, cases finding what amounts to substantive unconscionability are pretty outrageous.
For example, in Weaver v. American Oil Co.,192 Weaver leased a gas station from American Oil
Co.193 The lease required Weaver to indemnify American Oil for its own negligence, so that when
an American Oil employee sprayed gasoline on Weaver and he was burned, American Oil sought a
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declaratory judgment finding the amount of Weaver’s liability.194 Understandably, the court
declined to enforce the provision, while indicating that the result might have been different if
American Oil had explained the clause to Weaver.195

Perhaps a little less outrageous, but still slimy enough for a court to find substantive
unconscionability, was a term waiving class actions in a “service agreement” offered by the seller
of a wireless card for connecting to the Internet. (The card apparently didn’t work with laptops.)
The court in Chalk v. T–Mobile USA, Inc.,196 held that the waiver was substantively
unconscionable because it was “unilateral in effect,” meaning that it worked only against
purchasers of the card, and because the waiver effectively barred purchasers from vindicating
their rights because any individual recovery would be too small to cover the costs of pursuing the
remedy.

But a recent U.S. Supreme Court case appears to have overturned or at least placed severe
limits on the holding in Chalk and other cases finding unconscionable terms in consumer contracts
that waive class-action arbitration. In AT&T Mobility LLC v. Concepcion,197 a 5–4 decision, the
Court considered the effect of the Federal Arbitration Act (FAA) on such decisions. The FAA
states in part that a written agreement to arbitrate “shall be valid, irrevocable, and enforceable,
save upon such grounds as exist at law or in equity for the revocation of any contract.”198 You can



see that this provision promotes arbitration and, as federal law, it “preempts” (replaces) state law
that would contradict it.199 At this point you might think that unconscionability is a ground that
“exist[s] at law or in equity for the revocation of any contract.” Therefore you would think that
cases finding unconscionable waivers of class-action arbitration would be unaffected by the FAA.
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But the Supreme Court in Concepcion created confusion by finding that the FAA did preempt
the California rule of Discover Bank v. Superior Court,200 which rule barred such class action
waivers if (1) they were in a standard-form consumer contract presented on a take-it-or-leave-it
basis (an “adhesion” contract), (2) a small sum of money was at stake, and (3) the consumer
alleged fraud.201 The Supreme Court reasoned that, contrary to the policies of the FAA, the
Discover Bank rule narrows the freedom of parties to construct their own rules of arbitration and
adds to the complexity of dispute resolution.202 Such law therefore has a “disproportionate impact
on arbitration agreements,”203 contrary to Congress’s intent in enacting the FAA, and is therefore
preempted.

The decision casts into doubt whether waivers of class-action arbitration in consumer
contracts can ever be unconscionable, although some commentators and courts reason that
Concepcion merely “precludes courts from categorically denying effect to waivers of class-wide
arbitration in consumer contracts on grounds of unconscionability under state contract law.”204

Indeed, the Concepcion case can be read narrowly to preclude a finding of unconscionability only
under the factors enumerated in Discover Bank (listed above). However, a consumer often will be
challenged to find additional factors that will convince a court to hold a waiver of class-action
arbitration unconscionable. Cases involving evidence of strong procedural unconscionability, such
as an Internet agreement in which the waiver is difficult to locate on the site, may provide an
example of a “ground[ ] * * * at law or in equity for the revocation of any contract.”205 At any rate,
one can argue with some conviction that Concepcion simply reveals five justices’ preference for
enforcing standard terms, even if presented on a take-it-or-leave-it basis and under the cloud of
fraud, and their quite passionate dislike of class actions.

252

E.    Special Problems of Standard Form Contracts

1.    Paper Standard Forms
Most exchange transactions today involve paper standard forms.206 We have all signed these

forms many times and should be familiar with the nature of these transactions.207 As a refresher,
here’s a typical scenario: You have just flown from Ithaca, New York to Memphis, Tennessee. (If
you own a recording of “Memphis” by Chuck Berry, play it in the background while you read this
section. Don’t play the inferior version by Johnny Rivers.) In the Memphis airport, somewhat
haggard, you wait on a long line at Cheapo Rental Cars. Finally, you reach the sales agent, who
presents you with a detailed standard rental agreement in fine print. The agent asks you to initial a
few terms and sign at the bottom. Others wait behind you impatiently. You are tired and wish to get
to your destination. Bargaining over terms or proceeding to another rental car counter would prove
fruitless because the agent has no authority to bargain208 and competitors offer similar terms209 (not
to mention that competitors may have no car for you). In addition, you could not understand most of
the language of the form if you decided to read it.210 You don’t think that anything will go wrong



with your car or the rental anyway211 and that Cheapo will
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help you if something does go awry.212 You therefore sign and initial the form without reading
it. In sum, the car rental agent presented you with a largely incomprehensible form on a take-it-or-
leave-it basis and I just mentioned about ten reasons why you did not read the form.213

On the other hand, after spending big bucks perfecting its form, Cheapo understands it and
finds it very useful.214 By using the form for each transaction, Cheapo standardizes its risks,
meaning that it will have the same rights and duties in each transaction, and can plan
accordingly.215 Cheapo also avoids the cost of bargaining over terms.216 Further, most analysts
believe that, because of its expertise and experience, Cheapo can best determine who should bear
the risk of each of the various problems that may develop, such as mechanical trouble or
accidents.217 And there is something in all of this for you and me. At least in theory, Cheapo can
pass along some of the savings that result from using its form to consumers in the form of lower
prices.218

Standard forms obviously do not constitute typical “bargains,” such as when you and Alice,
enjoying equal bargaining power, hammer out the terms of an agreement for the sale of your piano.
Remember you have had no say in what appears in Cheapo’s form and you didn’t even read the
form. Nevertheless, at least in theory, competition with other car rental companies creates
incentives for Cheapo to avoid drafting one-sided terms that place all of the risks
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and costs only on you. For example, Cheapo wants to establish a good reputation so that it will
attract more customers than, say, Budget Rent–a–Car, and drafting unfair clauses in its standard
form is obviously not the way to accomplish that.219

The drawback to this rosy picture, however, is the suspicion that competitors in an industry
tend to draft comparable terms, so there may be no threat of competition to curtail Cheapo from
overreaching.220 Moreover, if you have a multitude of reasons not to bother to read your form
(enumerated above), you obviously won’t search for terms even if companies offered different
terms.221 Further, few believe that a small, but sufficient, number of “type A” personalities actually
read their forms word-for-word, which might create an incentive for Cheapo to write reasonable
terms.222 Cheapo’s reputation may remain largely intact no matter what it puts in its form.

Obviously, then, businesses such as Cheapo have a considerable bargaining advantage over
individuals such as you and me, and standard forms present too much of a temptation for some
businesses.223 This is an important reason why courts arm themselves with a large arsenal of
policing doctrines, such as those discussed in this chapter. Karl Llewellyn, the principal drafter of
Article 2 of the UCC, first synthesized the common policing strategy
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that each of these doctrines reflects.224 The idea is that a court should presume that you have
consented to all of the negotiated terms in your standard form, and that you have given your
“blanket assent” to all additional “conscionable” terms, provided that you had a reasonable
opportunity to read the standard form.225 “Blanket assent” means that you have delegated to



Cheapo the duty of drafting the non-negotiated terms of the contract.226 But don’t worry, you do lots
of this kind of delegating. For example, the last time you bought a car or a computer you delegated
to the manufacturer the responsibility of selecting appropriate parts.227 Further, we have already
discussed how market forces (to some extent) and the judicial power to strike any “unreasonable
or indecent” standard terms protect you from unfair terms.228

The judicial application in standard-form cases of unconscionability and section 211(3) of the
second Restatement both reflect Llewellyn’s approach. For example, a court may find an exception
to blanket assent on the basis of procedural unconscionability when a form contains hidden or
ambiguous terms or the presenter did not give the other party sufficient time to read the form.229 A
court may find substantive unconscionability when a
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term “shocks the conscience,”230 such as a provision that penalizes you $1000 for failing to
return the rental car with a full tank of gasoline.231 In the absence of such findings, a court will
enforce the terms of a standard form.232

Section 211(3) of the Restatement (Second) of Contracts, to date most influential in policing
insurance contracts,233 also reflects Llewellyn’s vision: “Where the other party has reason to
believe that the party manifesting * * * assent would not do so if he knew that the writing contained
a particular term, the term is not part of the agreement.”234 If Cheapo has reason to believe that you
would not have signed the rental contract if you had known about the $1000 penalty term, for
example, the provision is unenforceable.235 According to a comment to the section, a drafter would
have reason to believe the other party would not have agreed to a term when it frustrates the
purpose of the deal, is “bizarre and oppressive,” or conflicts with bargained-for terms.236 These
are exactly the kind of terms that are “unreasonable or indecent” under Llewellyn’s formulation
and therefore do not qualify for the presumption of enforcement under his “blanket assent”
theory.237

State consumer protection law obviously also plays a role in policing standard forms.238 Most
such laws require disclosure of information and bar deceptive practices.239 Some, such as “lemon
laws,” also create substantive rights.240 This topic is beyond the scope of this book.
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2.    Rolling Contracts
You are in Wal–Mart (that’s the only store left in most small cities, so I have to use it in this

example), and you agree to purchase a window air conditioner. You give the Wal–Mart agent your
credit card and sign the sales receipt. Wal–Mart people load the air conditioner, in a large
container, into your car. You cart the container into your home, next to the window where you will
install the air conditioner. You open the carton and pull out all sorts of documentation, including
written terms disclaiming warranties, limiting remedies, and giving you thirty days to return the air
conditioner if you are not satisfied with the terms. You do not return the air conditioner in thirty
days. Are the disclaimers and limitations part of your agreement and enforceable against you if
anything goes wrong?

Your contract with Wal–Mart has been called by people in the know a “rolling contract.”241 (I
discuss the offer and acceptance aspects of rolling contracts in Chapter 2, section B(7)(d). The



following treatment should refresh your memory.) Although rolling contracts are common, the
answer to whether terms found in the container are part of the contract is controversial.242 On the
other hand, the facts of the cases are often straightforward. The leading case, Hill v. Gateway
2000,243 decided by a former law professor (therefore a very authoritative opinion), is typical and
similar to
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your air conditioner hypo above.244 Recall that the Hills called Gateway on the telephone and
ordered a computer.245 They gave their credit card information, and Gateway delivered the
computer.246 The container contained terms, including an agreement to arbitrate all disputes, and
the Hills had thirty days to return the computer.247 After the thirty days had passed, the Hills were
disgusted with the performance of the computer, and sued in federal court. Gateway sought
arbitration.248

The Hills argued that their credit card payment and Gateway’s shipment constituted an offer
and acceptance and that section 2–207(2) of the UCC excluded as “proposals” any “additional”
terms that followed contract formation, including the arbitration provision.249 The court did not
agree and held that Gateway’s shipment of the computer and terms with the proviso that the Hills
could return the computer within thirty days constituted an offer and, by retaining the computer for
more than thirty days, the Hills accepted.250 The contract, formed at the end of the thirty days,
therefore contained the arbitration provision.251

The court may have erred about the time of formation of the contract. Section 2–206(1)(b) of
the UCC states that

Unless otherwise unambiguously indicated by the language or the circumstances * * * an order
or other offer to buy goods for prompt or current shipment shall be construed as inviting
acceptance either by a prompt promise to ship or by the prompt or current shipment of
conforming or non-conforming goods * * *.252
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The parties likely gave little thought to when the contract technically was formed.253 The “unless”
preamble of section 2–206(1)(b) was therefore not applicable to the Hills transaction.254

Therefore, the offer and acceptance (according to the section, the order and shipment) occurred
before the Hills received the terms. Therefore, the arbitration clause is only a proposal for an
addition to the contract that would not become part of the contract under UCC section 2–207(2).

Unfortunately for the Hills, the court thought otherwise.255 However, even if the Hills had
prevailed on the time of formation, they still could have lost the case. After all, they kept the
computer for more than thirty days after receiving the terms.256 Gateway could argue that the Hills
impliedly agreed to a new contract with Gateway’s terms by keeping the computer without protest
for that time. And recall that section 2–209(1) dispenses with the consideration requirement for
modification agreements.257 Alternatively, Gateway could assert that the Hills, who knew that the
package containing the computer would include terms (you knew there would be terms in the
carton containing your air conditioner, right?), delegated to Gateway the right to ascribe those
terms. Neither of these arguments are sure-fire winners for Gateway, but they tend to show the
inconclusiveness of determining the rights of parties to rolling contracts based on when the
contract was formed.



I guess I owe you an alternative theory for resolving rolling contracts cases, since I am being
so critical of the Hill v. Gateway approach. I have already suggested in print (in a fabulous article)
that courts should adopt Llewellyn’s general approach to standard-form contracts in the rolling
contracts setting.258 We have seen that Llewellyn’s approach entails enforcing any bargained-for
terms (but obviously there are none in the carton) and any conscionable standard terms, and
throwing out any unfair terms.259 In other word, courts should dispense with the time-of-formation
analysis, assume that the Hills gave blanket assent to the terms in the container, and strike any
unconscionable terms.

260

If we apply unconscionability to the Hill–Gateway problem, for example, a court would
determine whether the arbitration term was procedurally or substantively unconscionable. As to
procedural unconscionability, Gateway’s “rolling contract” approach is very common260 (think
about the last time you purchased a major item from Wal–Mart or travel tickets or, for that matter,
anything by phone or by the internet). Further, Gateway’s rolling contract reduces the costs of
doing business.261 Requiring Gateway to read the terms over the phone or to send a contract ahead
to a prospective purchaser would increase costs and would achieve little. Would people like the
Hills even listen to or understand the recitation or read the form when it arrived? (The court in
Hill v. Gateway thought not.262) In addition, Gateway’s approach may even increase the chance that
people will read their forms. Remember, a purchaser has thirty days to peruse the terms in her own
home or workplace, free from a badgering sales clerk or other time pressures.263 Gateway may
hope that few purchasers will take the time and bear the expense of returning a computer based on
adverse terms, assuming they discover them.264 But if people who read their terms do not return the
computer, they must believe that the costs of doing so, which should be relatively low, still
outweigh the costs of living with the adverse terms.265

All of this suggests that rolling contracts should not be outlawed on the theory that they are
procedurally unconscionable. But what about substantive unconscionability? Recall that the Hills
were fighting the enforcement of an arbitration provision.266 For a

261

long time arbitration was the darling of lawyers and theorists because of its potential as a
money- and time-saving alternative to litigation.267 Further, federal law supports arbitration as a
dispute-resolution mechanism, so it would be hard for a court to declare arbitration terms
substantively unconscionable.268

Recently, however, analysts have raised serious issues over whether businesses can use
arbitration unfairly to their advantage.269 Courts should therefore examine an arbitration clause in
context to determine whether the particular facts show that the term is substantively
unconscionable as applied. For example, in Brower v. Gateway 2000, Inc.,270 the court held that
the arbitration term was substantively unconscionable because it required Brower to pay
“excessive costs” that “surely serves to deter the individual consumer from invoking the
process.”271 Further,

Barred from resorting to the courts by the arbitration clause in the first instance, the
designation of a financially prohibitive forum effectively bars consumers from this forum as
well; consumers are thus left with no forum at all in which to resolve a dispute.272



In sum, the main difference between rolling contracts and other standard-form transactions
involves when purchasers have an opportunity to read their terms. Although some analysts worry
about rolling contracts, ironically the opportunity for purchasers to read the terms at home at their
leisure seems a good reason to favor rolling contracts as a method of contract formation.273 On the
other
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hand, if people do not read forms no matter when they receive them, contract law should not
focus on when the seller makes the forms available.274 Instead, courts should vigorously apply
substantive unconscionability.

3.    Electronic Standard Forms
If you are a first-year law student or a young attorney (or even somewhat more advanced in

years), you have purchased goods or services, such as a computer, airline tickets, or software,
over the internet or while downloading software.275 As you know, the atmosphere is quite different
from the typical paper standard form transaction:

“The harried traveler who faces a complex form after waiting in a long line at the car rental
counter has been replaced by the impatient college student buying virus-protection software,
delivered via the Internet. She sits comfortably in her dorm room as she searches the Internet
for a product. After settling on a product, she might casually browse through some online
reviews of the software she wants to purchase, posted by anonymous reviewers to an
electronic bulletin board. Once deciding to purchase, she opens an online account with the
vendor, using her credit card, and downloads the desired software. She quickly clicks ‘I agree’
to terms and conditions on the website or while installing the software, without scrolling down
through several pages to read the boilerplate completely. At the same time, she is listening to a
compact disk from her cd-rom drive and playing ‘Minesweeper’ (or she is perhaps sitting in a
law school contracts class at a well-wired law school).”276

Lawmakers must decide whether electronic standard forms require a new set of policing (and
other) rules, or whether the rules focusing on paper transactions will suffice in this new
environment.

Despite the somewhat rosier picture of the process of electronic standard-form contracting
depicted above (after all, our college student has time to look at the form free from distractions not
of her own making), lots of the less encouraging realities of the paper
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world apply equally to electronic standard-form transactions.277 Electronic standard forms are
still non-negotiable (our student doesn’t have anyone to talk to), difficult to understand, and
comprised of the same substantively problematic terms (such as an agreement to arbitrate in a
distant place).278 At present, some evidence suggests e-businesses use lots of different terms,279

but, before long, these businesses likely will start employing common terms, just as in the paper
world.280

E-businesses can also experiment with methods of presentation of terms and produce standard
forms most likely to induce acceptance (for example, by discouraging e-consumers to read through
many pages of text and presenting the opportunity to click “I agree” on the first page).281 In



addition, e-businesses can gain information about their users and tailor terms to different classes of
e-consumers.282

On the other hand, certain aspects of e-commerce offer e-consumers greater protection than in
the paper world. E-businesses may worry more than other businesses about the content of their
standard forms because of the capacity of e-consumers to spread the word electronically about
particularly nasty forms or presentations. E-businesses understand that “with a few mouse clicks,
disgruntled e-consumers can broadcast their dissatisfaction to thousands of potential customers.
These companies also know that they have to distinguish themselves from the unreliable Internet
businesses that are using the Internet to take advantage of e-consumers.”283

Further, as the example of the college student e-purchaser suggests, e-consumers have the
opportunity to study electronic standard forms without the pressure of impatient people standing in
line behind them or sales clerks expecting them to show their trust by declining to read the
terms.284 However, although e-consumers probably have lots more time to decide whether to
purchase, they may have good reason not to use the time to try to decipher the legalese.285 E-
consumers also may have come to expect
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instant gratification from their computers, and therefore be too impatient to try to read the
standard form.286 In the article constantly appearing in the footnotes to this discussion, we coined
the phrase “click happy” to describe today’s impatient e-consumer.287

Well, perhaps you are getting impatient to learn whether lawmakers have drafted new rules to
account for electronic standard forms. For the most part, the answer is no. The cases that have
spoken on the enforcement of electronic standard forms apply good old contract policing law,
much as described already in this chapter.288 Courts generally enforce what they call “clickwrap”
standard-form contracts, in which the e-consumer must click on “I agree” or similar language to
form the contract after presentation of the standard form on the screen.289

A more worrisome method of presentation of terms has not been as well received by the
courts. “Browsewrap” contracts do not require the e-consumer to view and agree to a set of terms
presented on the screen.290 Instead, a screen may contain an optional “terms and conditions”
hyperlink that takes the e-consumer to the terms.291 For example, at one time Netscape included a
hyperlink that stated, “please review and agree to the terms of the * * * licensing agreement before
downloading and using the software.”292 Browsewrap presents the possibility that an e-consumer
would never see the hyperlink and would not have the
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opportunity to view the terms before making a commitment.293 Browsewrap presentations
therefore have been less successful in the courts on the ground that e-consumers have not received
adequate notice of standard terms.294

Case law thus does not appear to be making dramatic changes to accommodate e-commerce.
Both the paper and electronic worlds look (1) for a reasonable presentation of terms so the
consumer has an opportunity to review them; and (2) a manifestation of assent by the consumer.295

To date, legislation governing electronic transactions has been rather narrow and unsuccessful. At
this writing, only two states have adopted the Uniform Computer Information Transactions Act



(UCITA), which applies to the transfer of computer information, such as software, and not to the
sale of goods or services. Further, it has not been endorsed by the American Law Institute. UCITA
parallels existing case law by enforcing standard-form contracts only when a person manifests
assent after an “opportunity to review” the terms.296 A person has an “opportunity to review” a
term if it is “made available in a manner that ought to call it to the attention of a reasonable person
and permit review.”297 The American Law Institute’s Principles of the Law of Software Contracts
prescribes “best practices” that include making a standard form accessible on a software
provider’s website prior to any transaction, giving additional notice of and access to terms before
the software user clicks “I Agree,” and presenting a “clickwrap” method of completing the deal.298

______________________
1 See Chapter 2.
2 On standard forms, see Section E.
3 See Restatement (Second) of Contracts § 12 (1981); E. Allan Farnsworth, Contracts 219–34 (4th ed.

2004).
4 Kiefer v. Fred Howe Motors, Inc., 158 N.W.2d 288, 290 (Wis. 1968) (citations omitted).
5 See Farnsworth, supra note 3, at 226 (necessaries include “food, clothing, and shelter as are appropriate to

the minor’s situation”).
6 Riesett v. W.B. Doner & Co., 293 F.3d 164, 172–73 (4th Cir. 2002) (“When the substantive terms of a

contract are so one-sided that a court is led to conclude that some defect in bargaining process (such as fraud,
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Chapter 7

THE PAROL EVIDENCE RULE AND CONTRACT
INTERPRETATION

If you read the introduction to this book (Chapter 1) carefully, you already know that the
spelling of “parol” in the title to this chapter is not a typo and that you will advance your career by
understanding this. To review, there is no “e” at the end of the word parol. “Parol” means “an oral
statement or declaration.”1 The parol evidence rule serves as a filter that controls the evidence a
party can introduce at trial to prove the terms of a contract, barring evidence of prior or
contemporaneous oral agreements or promises that contradict or vary a term in a writing the
parties intend to be complete with respect to that term.2 Despite the definition of parol, the rule
also precludes evidence of prior written agreements that contradict the parties’ final written
agreement.3 Part A of this chapter discusses the tricky parol evidence rule, which will make the
above more understandable.

Once we understand what evidence courts can use to interpret a contract, we shall look in Part
B of this chapter at the rules of contract interpretation, which are the rules contract law uses to
ascertain the meaning of the words in a contract. Part B also examines the process by which courts
fill gaps in incomplete contracts.

A.    Parol Evidence Rule
The illustration in Chapter 1 was pretty brilliant, so let’s repeat it here in order to introduce

the parol evidence rule. You and your neighbor, Alice Franklin, enter a written contract for the sale
of your piano. You include all of the pertinent terms, including a price of $500. However, at the
time of performance, Alice refuses to pay more than $300 for the piano. She claims that, prior to
signing the written contract, you orally agreed to accept $300 for the piano. She asserts that the
contract says $500 only because you thought that your mother would be angry with you for selling
the piano for
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so little. You sue Alice, and at trial she seeks to introduce evidence of your alleged oral
agreement. The traditional parol evidence rule, defined in the introduction to this chapter, bars this
evidence.4 Alice’s evidence is of a prior oral agreement that contradicts the written contract.
Further, the contract is complete on its face with respect to the price of the piano.

The reason for the parol evidence rule should be clear from this example. The rule deters
untruthful attacks on the terms of contracts. You can rest assured that you have a contract for the
sale of your piano for $500, and that Alice cannot weasel her way to a lower price. Application of
the parol evidence rule thus helps assure that contract law carries out the intentions of the parties.

Wait a minute, you say. My rendition of the facts does not make it clear whether you and Alice
really did agree to $500 only to fool your mother. If she is telling the truth, the parol evidence rule
subverts the parties’ intentions, it does not assist in enforcing them. It should not be surprising to
learn, then, that the rule is full of exceptions, created because courts sometimes believe that the
party who offers evidence that contradicts the writing is telling the truth. Let’s look at each of these



exceptions. After we consider them, we’ll return to our hypo to see if any of the exceptions apply.5

1.    Collateral Contract Exception
Let’s consider another problem to illustrate this exception. Suppose you agree to sell Alice

your house. You and Alice further agree that the written sales contract is complete on the terms of
the sale. (Contract law calls a writing the parties intend to be complete on all of the terms a “full
integration” and on some of the terms a “partial integration.” More on this shortly.6) Alice refuses
to go through with the sale, claiming that, as part of the transaction, you had promised to remove an
old tree on the property and you have not done so.7 You sue Alice for breach of the land-sale
contract and she defends by seeking to introduce evidence of your alleged broken promise to
remove the tree.

Under the traditional parol evidence rule, a court would admit evidence of the tree-removal
agreement only if it did not contradict or vary the written contract or if the parties did not intend
the writing to be complete on that issue. The written contract says
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nothing about tree removal, so, at first blush, you might think that Alice can introduce her
evidence without a problem. However, courts have also wrestled with the issue of whether parol
evidence contradicts or varies an implied term of the written contract and therefore should not be
admitted for that reason.8 For example, perhaps the parties’ silence about tree removal in the
written contract implies that you do not have to remove any trees. This implication would arise if
reasonable parties who had made an agreement for tree removal ordinarily would have put such an
agreement in the land-sale contract.9 That, of course, depends on whether land-sale contracts
generally include such agreements when made. If so, your contract with Alice would not require
you to remove trees and Alice’s evidence would contradict the contract. Therefore, a court would
not receive Alice’s evidence. But if land-sale contracts usually do not include agreements with
respect to tree removal, the agreement for the tree-removal is called a “collateral contract” (a
separate contract), and Alice’s evidence is admissible.10 Her evidence does not contradict the
written contract, which is silent on tree removal.

Distinguishing between collateral contracts and agreements that parties would ordinarily
include in the written contract is no easy task. Let’s look at our example again. On the one hand,
we can say that your promise to remove the tree helped induce Alice to enter the land-sale
contract, so we would expect that she would insist on putting the promise in the written contract.
On the other hand, tree removal is a task unrelated to the actual sale of the property, and such sale
contracts ordinarily deal only with the subject matter of the sale.

A leading parol evidence rule case, Mitchill v. Lath,11 contemplated just this problem (what a
coincidence!). Prior to contracting, the sellers of land promised the prospective buyer to remove
an ice house on adjacent land. When the sellers failed to keep their promise, the buyer sought
specific performance. The court barred evidence of the promise on the theory that the promise, if
made, would have been part of the written contract.12 A strong
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dissent thought that an agreement for removal of the ice house would constitute a collateral
contract. After all, the typical land-sale contract focuses on the terms of conveyance and does not
include personal-services agreements. The dissent was also motivated in part by its belief



(mentioned more than once) that the parties really had made an agreement for removal of the ice
house.13

Courts employ different techniques in applying the collateral-contract exception. One
approach, favored by those who believe the parol evidence rule serves a useful role, requires the
judge to determine the admissibility of parol evidence simply by reading the contract, without
resort to extrinsic evidence (evidence outside of the actual agreement).14 Writers supporting this
view reason that if courts admit extrinsic evidence, a party such as Alice or the purchaser in
Mitchill, could prove that the parties did not intend the writing to be complete on the subject at
issue simply by introducing evidence of the additional oral agreement.15 If the evidence is
credible, then the parties could not have intended the writing to be complete. For example, Alice’s
evidence of the tree-removal agreement would show that the parties did not intend the written
contract to be complete with respect to the promises that induced the contract. Here’s how Samuel
Williston, one of the giants of contract law during the past century, described the problem and its
solution:

Even if the oral agreement is repugnant to the writing, what was orally agreed would be of
equal importance with what was written, since its existence would prove that there was no
complete integration of the contract in regard to the matter to which it related. * * * It is
generally held that the contract must appear on its face to be incomplete in order to permit
parol evidence of additional terms.16

As a potential contract drafter, however, you should know that not all courts follow Williston
by determining whether a writing is complete (fully integrated) without the aid of extrinsic
evidence. In fact, the tide is turning against Williston.17 Arthur Corbin, another
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leading contract law figure of the twentieth century, and no fan of the parol evidence rule,
disagreed with Williston.18 Corbin pointed out that the parol evidence rule operates only when the
parties intended a writing to be complete with respect to the contested subject matter. Further, a
court should not preclude any evidence in determining whether the parties so intended: “The ‘parol
evidence rule’ does not itself purport to establish the fact of ‘integration’; and until that fact is
established the ‘rule’ does not purport to have any legal operation.”19 The only logical conclusion,
then, is that the parol evidence rule cannot preclude the admissibility of evidence of an oral
agreement to show that the writing was not complete.20

If you are thinking that Corbin’s approach emasculates the parol evidence rule, I would have to
agree. But here’s what you can do as a contract drafter to help protect your client who wants to be
able to rely on her written contract and to fight off evidence of additional promises or agreements:
Draft a term in the contract that provides that the writing is complete and is the only agreement
between the parties. (If your client wants the writing to be complete on only certain subjects, you
can make that clear as well.) Such a provision is often called a “full integration clause” (or
“partial integration clause” if your client wants the writing to be complete only on certain subjects)
because it demonstrates that the parties intend to “integrate” all of the terms of their agreement in
their writing.21 Language such as “the parties intend this writing to be the full, complete, and only
statement of the agreement between them” should do. Faced with such a clause, even courts
otherwise inclined to follow Corbin’s reasoning may be hard-pressed to admit evidence on
whether the contract is fully integrated.22 Of course, you should never be too content with your
drafting prowess, and this area is no exception. Some courts resist the parol evidence rule even in



the face of a full integration clause.23

272

2.    Ambiguity Exception
The idea behind the ambiguity exception is that a court must admit parol evidence if a writing

is unclear, even if the parties intended the writing to be complete.24 In case the meaning of
“ambiguous” is itself ambiguous, let’s explain it: The ambiguity exception applies when the
language in the contract is reasonably susceptible to more than one meaning.25

As you might expect, courts disagree about the appropriate process for deciding whether
language is reasonably susceptible to more than one meaning. For example, some courts have held
that the judge must determine the issue simply by reading the contract, without the aid of extrinsic
evidence.26 Determining ambiguity without the aid of extrinsic evidence is, of course, consistent
with Williston’s approach for determining whether the parties intended a writing to be complete.27

Not surprisingly, critics do not like this method of determining ambiguity any better than they liked
Williston’s treatment of integration, and many courts have adopted a more expansive view.

Consider, for example, Pacific Gas and Electric Co. v. G. W. Thomas Drayage & Rigging
Co.,28 decided by Justice Traynor, an influential judge during the middle of the last century. The
parties disagreed over the meaning of the word “indemnify” in a contract calling for the defendant,
Thomas Drayage & Rigging Co., to replace a portion of the plaintiff, PG & E’s, steam turbine. The
clause in contention stated that defendant agreed to perform the work “at [its] own risk and
expense” and to “indemnify [plaintiff] against all loss, damage, expense and liability resulting
from injury to property, arising out of or in any way connected with the performance of this
contract.”29 During the work, plaintiff’s turbine was damaged and plaintiff sought damages based
on the indemnification provision. Defendant offered parol evidence, including PG & E’s
admissions and the parties’ previous dealings, to prove that the parties intended the
indemnification provision to cover only property owned by third parties, not the plaintiff’s
property.
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According to the traditional approach, a court should determine whether to admit defendant’s
evidence of the meaning of “indemnify” simply by reading the clause and determining whether it is
ambiguous on its face. In fact, Justice Traynor determined that the word “indemnify” was
ambiguous on its face because people use the word, not only to refer to protection against third
party liability, but also to describe protection against their own loss.30 But Justice Traynor then
went further.

Justice Traynor hesitated to determine ambiguity without resort to contextual evidence. He
reasoned that, because of the inherent imprecision of language, what appears clear to one judge
might seem ambiguous to another.31 Justice Traynor’s objections, although long, are worth quoting
directly:

A rule that would limit the determination of the meaning of a written instrument to its four-
corners merely because it seems to the court to be clear and unambiguous, would either deny
the relevance of the intention of the parties or presuppose a degree of verbal precision and
stability our language has not attained.



* * *
* * * A court must ascertain and give effect to [the intention of the parties] by determining

what the parties meant by the words they used. Accordingly, the exclusion of relevant, extrinsic
evidence to explain the meaning of a written instrument could be justified only if it were
feasible to determine the meaning the parties gave to the words from the instrument alone.

If words had absolute and constant referents, it might be possible to discover contractual
intention in the words themselves and in the manner in which they were arranged. Words,
however, do not have absolute and constant referents. “A word is a symbol of thought but has
no arbitrary and fixed meaning like a symbol of algebra or chemistry * * *.” The meaning of
particular words or groups of words varies with the “verbal context and surrounding
circumstances and purposes in view of the linguistic education and experience of their users
and their hearers or readers (not excluding judges). * * * A word has no meaning apart from
these factors; much less does it have an objective meaning, one true meaning.” Accordingly,
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the meaning of a writing “can only be found by interpretation in the light of all the
circumstances that reveal the sense in which the writer used the words. The exclusion of parol
evidence regarding such circumstances merely because the words do not appear ambiguous to
the reader can easily lead to the attribution to a written instrument of a meaning that was never
intended. * * *.”

Although extrinsic evidence is not admissible to add to, detract from, or vary the terms of a
written contract, these terms must first be determined before it can be decided whether or not
extrinsic evidence is being offered for a prohibited purpose.32

Justice Traynor’s approach was bound to alarm proponents of the parol evidence rule, who
saw in his language the implication that there should be no restrictions whatsoever on evidence
offered to show that contract language was ambiguous.33 This approach, of course, would
completely circumvent the parol evidence rule. For example, recall the example from the
beginning of this chapter in which Alice wants to prove that $500 meant $300 in her purchase of
your piano.34 Under Traynor’s reasoning, would Alice’s evidence be admissible? Some people
thought so, and basically concluded that Traynor’s decision portended the end of the world (well,
almost):

Pacific Gas casts a long shadow of uncertainty over all transactions * * *. It also chips away
at the foundation of our legal system. By giving credence to the idea that words are inadequate
to express concepts, Pacific Gas undermines the basic principle that language proves a
meaningful constrain on public and private conduct.35

In actuality, Justice Traynor’s opinion is not too clear on how he would handle Alice’s offer of
evidence, proving, I guess, his point about the limitations of language. (Maybe you’re saying the
same thing right now about my prose.) On the one hand, he says that the parties’ intentions control
and that courts cannot determine the meaning of language “from the instrument alone.”36 On the
other hand, he says that the parol evidence must be relevant to prove a meaning to which the
language of the instrument is “reasonably
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susceptible.”37 Further, he thinks courts should look preliminarily at all “credible evidence” to



determine the parties’ intentions.38 Perhaps $500 is not “reasonably susceptible” to the meaning
$300, or perhaps Alice’s evidence is not “credible.” But if Alice’s evidence is true, the parties’
intentions will not control.

One thing that is clear from Pacific Gas and Electric Co. is that Justice Traynor did not
support a plain-meaning approach to the issue of ambiguity. Many courts have followed Traynor’s
lead, and some have explicitly defined the kinds of evidence a party can offer to prove ambiguity.
For example, one court allowed objective evidence, including course of performance, usage of
trade, and course of dealing, at a formal preliminary hearing.39 We take up these kinds of evidence
shortly.40 Suffice it to say here that course of performance, usage of trade, and course of dealing
are reliable sources of contextual evidence involving respectively: earlier performances under the
same contract, the customary meaning of terms within the same area or trade, and conduct of the
same parties under earlier contracts or arrangements. Most important for now is that you
understand that the court would not allow testimony of the parties’ private understanding of a term
inconsistent with general usage (such as “we intended $500 to mean $300”).

3.    Proof of Fraud, Duress, or Mistake
Think back to Chapter 6 and the example in which Alice claims that she is selling you 5.5

acres of land when she knows the property contains only 3.5 acres.41 Assume further that she tells
you to ignore the written contract, which lists the property as 3.5 acres. Can you introduce parol
evidence of Alice’s fraudulent misrepresentation? Remember, the evidence is of a prior oral
representation that contradicts the written contract.

Most courts allow you to introduce such evidence, so long as the misrepresentation is material,
on the theory that the fraud preceding the contract induced you to make the deal.42 If the parol
evidence is true, there is no enforceable contract and no role for the
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parol evidence rule. Thus, prior to considering the application of the parol evidence rule,
courts admit evidence to prove the material misrepresentation. This approach should deter fraud. If
the parol evidence rule barred evidence of fraud, victims would not be able to prove it, and nasty
people would feel free to engage in it. For the same reason, evidence should be admissible to
prove fraud notwithstanding the presence of a full integration clause in the alleged contract.43 Of
course, just because a court will admit your evidence of Alice’s fraud, doesn’t mean you win the
case. Recall that you must show reasonable reliance on her misrepresentation of the acreage. This
may be difficult because the contract states that Alice is selling you 3.5 acres of land.44

All of what has been said about fraud also should apply to related policing defenses, such as
duress and mistake. Chapters 6 and 9 contain discussions of the substantive grounds for these
theories. The point here is that evidence of duress or mistake should be admissible notwithstanding
the parol evidence rule. Although not all courts agree, as with fraud, if the grounds for these
defenses exist, there is no enforceable contract and no role for the parol evidence rule.45

4.    Parol Evidence and Promissory Estoppel
Can a party introduce parol evidence to establish a claim of promissory estoppel when a court

has already barred the evidence for purposes of interpreting a contract? Think once again of your
written agreement to sell Alice your piano for $500. She sues you for failing to deliver the piano.
As you now are beginning to suspect, the parol evidence rule may preclude Alice from proving



that the
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true purchase price was $300. Can she nonetheless proffer the evidence on the alternative
ground of promissory estoppel?46

You may first ask, what is the detriment to Alice to support her promissory estoppel claim?
You are forgetting that I am a law teacher and can make up hypos at the spur of the moment to help
illustrate a point. So, assume that Alice is a piano teacher and, due to her reliance on you, she
cannot get another piano for a few weeks and therefore loses profits from the time you should have
delivered your piano until she receives a substitute. Can she succeed in showing that you broke
your promise to deliver the piano for $300 even though the written contract says $500, and recover
on a promissory estoppel claim?

Most courts would say no and would extend the parol evidence rule to promissory estoppel
cases.47 Decisions that utilize the parol evidence rule in promissory estoppel cases worry that any
other approach would circumvent the parol evidence rule and jeopardize people’s confidence in
contract law. After all, if Alice collects lost profits based on a claim of promissory estoppel, you
will find little solace in the fact that your written contract says $500 and that Alice could not prove
otherwise in her breach of contract case.

People who are not enamored of the parol evidence rule can point out that the remedy for a
successful promissory estoppel claim may be smaller than the remedy for breach of contract, and
so the parol evidence rule, in barring the contract claim, would still play a role. In our example,
Alice’s lost expectancy damages under a breach of contract claim (assuming she could prove the
true contract price was $300) would be the market price-contract price differential, plus
consequential damages (here, lost profits from teaching piano). If the market price of the piano is
$500, Alice would recover $200, plus lost profits. Alice’s recovery for promissory estoppel,
however, would not include the $200. She did not sustain the $200 loss by relying on your contract
and forgoing a chance to buy a piano elsewhere, because she would have had to pay market value
for an equivalent piano, namely $500.

5.    UCC Section 2–202
Section 2–202 of the UCC sets forth the sale-of-goods parol evidence rule. The section

provides that “confirmatory memoranda”
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or other writings intended by the parties to be the “final expression of their agreement with
respect to such terms as are included therein,” cannot be contradicted by parol evidence. On the
other hand, such agreements can be “explained or supplemented” by evidence of a course of
dealing, usage of trade, or course of performance.48 Remember, we’ll get to these sources of
evidence in detail soon.49 And we’ll also touch upon how to distinguish contradictory evidence
from evidence that explains or supplements.50 For now, it is clear that, by allowing these
evidentiary supplements, section 2–202 authorizes parties to introduce evidence of the commercial
context, even without a finding that the contract language is ambiguous. Under section 2–202, a
party can also introduce evidence of “consistent additional terms” unless the parties intended the
entire writing to be a full integration.51



As at common law, the Code approach recognizes the possibility of a partially integrated
contract, so that a court can find that the writing is complete on some subjects, but not others.52 The
test for precluding contradictory evidence is similar to the collateral contract methodology of
common law:53 “If the additional terms are such that, if agreed upon, they would certainly have
been included in the document in the view of the court, then evidence of their alleged making must
be kept from the trier of fact.”54 Section 2–202 does not speak to the controversy over whether
courts should decide, without the benefit of extrinsic evidence, the parties’s intentions as to the
completeness of a writing.55

6.    Conclusion
Finally, let’s decide whether any of the exceptions discussed above apply to your piano sale.56

Remember, Alice wants to introduce evidence that you promised to sell your piano for $300, but
the contract says $500. Certainly, the collateral contract exception is of little help. Reasonable
parties who made an agreement for $300 would have put that in the contract. The price term also is
not ambiguous. You have not committed fraud, and the
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problem is not one of a mistake. Alice’s best hope is to maintain that the court should follow
Corbin and admit the evidence of the $300 deal to show the parties did not intend the writing to be
complete. Alice can also argue along the lines of Justice Traynor that all “credible” evidence is
admissible preliminarily and that the reason for the $300 oral deal (to fool your Mother) are
credible.

But we can’t leave the parol evidence rule just yet. I believe that no matter how outlandish the
issue, a good researcher can find a highly relevant case. Incredibly, there is a case in which a court
admitted evidence that the parties intended the purchase price of $15,000 in a contract for the sale
of a business to mean $50,000. The parties set forth the lower price in order to defraud the Small
Business Administration into making the purchaser a loan. The court admitted the evidence, but
came up with a rather unique way of dealing with the parol evidence rule. In short, the court
required the seller to prove the oral agreement by clear and convincing evidence, a higher burden
of proof than the normal preponderance of the evidence.57

B.    Contract Interpretation
In this part, we assume that any battles over the admissibility of evidence are over. One

question for discussion is how does contract law use admissible evidence to determine the
meaning of contract language?58 In addition, how does contract law fill gaps in contracts.

1.    Objective Contract Interpretation
How does a court determine the meaning of an agreement? Not surprisingly, the answer is

consistent with the objective test of assent, discussed in Chapter 2.59 Courts generally determine
the meaning of language by ascertaining what a reasonable person would believe the language
means, not what either of the parties actually thought the language meant.60 One court put this in a
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rather flowery way: “[W]e give words their ‘ordinary meaning,’ viewing the subject of the
contract ‘as the mass of mankind would view it.’ ”61 Perhaps a more useful way of thinking about



the objective approach to interpretation (and, for that matter, contract formation) is that it measures
a party’s language and conduct against the test of reasonableness and sanctions careless, reckless,
or purposeful misleading language by finding an obligation even if the promisor did not intend one.

Of course, we will see that if both parties intended a particular meaning, contract law enforces
that meaning, even if it is inconsistent with the reasonable person test.62 However, relatively few
judicial decisions reflect this observation. In most cases, courts enforce apparent, not necessarily
real, intentions.63 Judge Learned Hand’s famous observation makes the point succinctly:

A contract has, strictly speaking, nothing to do with the personal, or individual, intent of the
parties. * * * If * * * it were proved by twenty bishops that either party, when he used the
words, intended something else than the usual meaning which the law imposes on them, he
would still be held, unless there were some mutual mistake, or something else of the sort.64

So don’t be fooled by language you find in numerous judicial decisions that refers to the
parties’ intentions.65 We have learned that one of contract law’s important goals is to facilitate
freely-made private agreements.66 It is therefore not surprising to find language in opinions that is
consistent with this goal, even when courts are giving lip service to the idea when interpreting
language.

Contract law’s objective approach to interpretation (the reasonable person test) is a logical
extension of its objective test of contract formation.67 Both processes protect a party’s reasonable
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reliance on the other party’s manifestation of intent.68 If you promise in writing to sell your
piano to Alice for $500, contract law will enforce what a reasonable person would believe the
terms mean, namely the sale of your piano for $500. It doesn’t matter if you unreasonably thought
that “piano” meant your toy electric keyboard or that $500 meant $300 (unless, as we will see,
Alice knew what you thought69).

Under the objective approach, contract law commonly incorporates multiple sources of
evidence. This should not be surprising in light of the overall goal to determine what a reasonable
person would believe the language means under the circumstances.70 (I use to say “surrounding
circumstances,” but a student told me that’s redundant). The circumstances include “all writings,
oral statements, and other conduct by which the parties manifested their assent, together with any
prior negotiations between them and any applicable course of dealing, course of performance, or
usage.”71 Let’s consider the most important sources.

a.    Purposive Interpretation
Evidence of the parties’ purpose in making the contract is probative of a reasonable person’s

understanding of language.72 For example, suppose an installment sales contract sets forth a
schedule for the delivery of 7500 humidifiers and then provides that “the above release schedule
[is] to be reviewed quarterly.”73 After accepting a number of humidifiers, the purchaser refuses to
accept any more and claims that the provision requiring review allowed it to cancel after any
quarter. Evidence of preliminary negotiations, drafts, and other conversations show that the
purpose of the clause was to allow the parties to change the delivery schedule, not to give the
purchaser the right to cancel after each quarter. A court therefore should have little trouble
interpreting the language in this way and finding the purchaser in breach.74
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b.    Usage of Trade, Course of Dealing, and Course of Performance
A second source of evidence is any applicable usage of trade (also called a “trade custom”),

course of dealing, or course of performance. I have grouped these sources together because they
are equally important tools for finding the meaning of contract terms, and because most lawyers
usually think of them as a group. All of them constitute objective evidence of the meaning of words
because they go beyond the parties’ own claims about their intentions. Usage of trade shows what
other similarly situated parties mean when they use the language, while course of dealing and
course of performance rely on the parties’ prior conduct to show the meaning of their language.

The UCC defines each of these sources of evidence, and I will use the UCC definitions for
purpose of discussion. But you should understand that courts utilize this evidence in a wide variety
of cases outside sales of goods.75

According to the UCC, “[a] usage of trade is any practice or method of dealing having such a
regularity of observance in a place, vocation or trade as to justify an expectation that it will be
observed with respect to the transaction in question.”76 Notice that the definition is broad enough
to allow for the possibility that a party will be bound to a usage of trade even though she is not a
member of the trade, if she should reasonably expect the trade meaning to apply because it is
regularly observed in the place she is doing business.77 Further, a usage of trade does not have to
be “ancient or immemorial,” or practiced by literally everyone in the trade, but only “regularly
observed” over a reasonable period of time by “the great majority of decent dealers.”78
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A footnote in Pacific Gas and Electric Co. v. G.W. Thomas Drayage & Rigging Co. supplies
lots of examples of trade usage:

Extrinsic evidence of trade usage or custom has been admitted to show that the term “United
Kingdom” in a motion picture distribution contract included Ireland (Ermolieff v. R.K.O.
Radio Pictures (1942) 19 Cal.2d 543, 549–552, 122 P.2d 3); that the word “ton” in a lease
meant a long ton or 2,240 pounds and not the statutory ton of 2,000 pounds (Higgins v. Cal.
Petroleum, etc., Co. (1898) 120 Cal. 629, 630–632, 52 P. 1080); that the word “stubble” in a
lease included not only stumps left in the ground but everything “left on the ground after the
harvest time” (Callahan v. Stanley (1881) 57 Cal. 476, 477–479); that the term “north” in a
contract dividing mining claims indicated a boundary line running along the “magnetic and not
the true meridian” (Jenny Lind Co. v. Bower & Co. (1858) 11 Cal. 194, 197–99) and that a
form contract for purchase and sale was actually an agency contract (Body–Steffner Co. v.
Flotill Prods. (1944) 63 Cal.App.2d 555, 558–62, 147 P.2d 84).79

You can see from these examples that evidence of trade usage may trump any different
dictionary definition in ascertaining the meaning of contract language. This is appropriate when a
party reasonably should expect the trade meaning to control: “[O]ne cannot understand accurately
the language of * * * trades without knowing the peculiar meaning attached to the words which they
use.”80

The UCC also defines a course of dealing: It is a “sequence of previous conduct between the
parties to a particular transaction which is fairly to be regarded as establishing a common basis of
understanding for interpreting their expressions and other conduct.”81 Suppose in previous
contracts for the delivery of a “ton” of coal, the seller has always delivered a long ton of 2,240



pounds and not a statutory ton of 2,000 pounds. This “course of dealing” evidence would be
relevant to show that the purchaser reasonably expected the seller to deliver 2,240 pounds under
the present contract.

Finally, a course of performance involves “repeated occasions for performance by either
party” where the other party has “knowledge of the nature of the performance and opportunity for
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objection to it * * *.”82 If the other party does not object, the course of performance is
“relevant to determine the meaning of the agreement.”83 The main difference between a course of
dealing and a course of performance lies in when the conduct takes place. If the conduct occurred
as part of a particular contract it is called a course of performance. If the conduct occurred prior to
the contract at issue it is called a course of dealing.

Course of performance evidence is relevant in at least two ways. First, the evidence may help
prove a contract modification or waiver of express terms. If you agree to mow Alice’s lawn every
Saturday during the summer, but during the month of July you actually mowed every Sunday
without Alice’s objection, you can persuasively argue that your course of performance establishes
a modification agreement allowing Sunday mowing (there are no peaceful days in my
neighborhood either). Second, course of performance evidence may help determine what a
reasonable person would believe an ambiguous agreement means. If your contract to mow Alice’s
lawn says only that mowing shall take place at a reasonable time and you show up repeatedly
without Alice’s objection on Sundays at 9 a.m., a court likely will find that this time is reasonable.

Some analysts object to use of course of performance as an interpretive tool. They claim that
incorporating parties’ previous conduct as a mode of interpretation has the perverse effect of
making the parties more inflexible and uncooperative.84 Critics argue that parties who act
cooperatively lose the right in the future to insist on performance according to the express contract.
For example, when Alice lets you mow her lawn on a few successive Sundays, although the
contract calls for mowing on Saturdays, she may lose the right to insist that you mow on
Saturdays.85 Therefore,
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to avoid losing her rights, she must rigidly insist on Saturday performance at all times. If
contract law did not consider course of performance evidence, obviously Alice would not have
this concern about losing contract rights, and she could afford to be more flexible.

What these critics miss, however, is that Alice can preserve her contract rights at a very low
cost.86 Remember, to establish a course of performance, you must prove that there have been
“repeated occasions for performance,” that Alice has actual “knowledge of the nature” of those
performances, and that she has had an opportunity to object.87 With such stringent standards, Alice
does not have to expend resources monitoring (checking up on) your performance for fear of losing
rights. Further, under UCC section 2–208(1), a course of performance must be “accepted or
acquiesced in without objection * * *.”88 Therefore, Alice can accept performance on Sunday, but
reserve her right to performance on Saturdays in the future,89 and a verbal reservation should
suffice.90 With these ground rules, a party should not have to worry too much about inadvertently
losing contract rights.

Courts have had little trouble determining when the parties have established a course of



performance and whether a party has reserved rights.91 Many cases finding a course of
performance require repeated performances without any form of protest at all. For example, in
Margolin v. Franklin,92 purchasers of a car agreed
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to pay in installments. The seller accepted payment at least eight days late for seven months
and then repossessed the car the following month.93 Although the seller claimed to have sent
“reminder notices,” the court accepted one of the purchaser’s testimony that the seller sent only
one notice and then told the purchaser it sent the notice by mistake. The court found that “the
testimony and exhibits indicate a pattern of conduct on the part of [the seller] to accept payments
from the [purchasers] on or before the 27th day of each month.”94 In Oregon Bank v. Nautilus
Crane & Equipment Corp.,95 the seller of equipment authorized certain repair work and promised
to credit the buyer’s account for the cost of the repairs, despite a warranty disclaimer in the
contract. Further, the seller met with the buyer “on the average of three times per week” for over a
year without mentioning the warranty disclaimer.96 The court therefore denied seller’s motion for
summary judgment to determine whether the course of performance overrode the warranty
disclaimer.

Before we leave trade usage, course of dealing, and course of performance, you may be
wondering what happens if these sources of evidence contradict each other or contradict express
terms in the contract. Both the second Restatement of Contracts and the UCC establish the same
hierarchy for resolving such matters. Specifically, express terms trump the other sources of
evidence.97 Course of performance prevails over course of dealing and trade usage, and course of
dealing defeats trade usage.98 Contract law bases this hierarchy on the degree of likelihood that
each kind of evidence reveals the parties’ real intentions (with express terms being the most
likely).

Recall that the UCC’s parol evidence rule allows evidence of a course of dealing, usage of
trade, or course of performance to explain or supplement express terms, but not to contradict
them.99 This, of course, is consistent with the UCC’s preference for express terms discussed here.
Courts have not been consistent, however, differentiating between evidence that explains or
supplements and evidence that contradicts.100 As with other issues involving the
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parol evidence rule, the trend here seems towards admissibility of evidence, with courts
increasingly finding that the evidence “explains or supplements,” even when it seems otherwise.101

c.    Other Rules of Interpretation
Courts often set forth many additional aids for interpreting contracts. For example, one

common rule is that courts construe ambiguous language against the drafter.102 Suppose a nine-hole
golf course holds a tournament in which each player is to play eighteen holes (two times around
the course). The golf course promises $1000 to anyone who makes a hole-in-one on the eighth
hole. Taylor Plantations scores a hole-in-one on the eighth hole, but the second time around so that
it is his seventeenth hole of the tournament. Should he win the $1000? Many courts would find for
Taylor because the golf course created an ambiguity about whether it required a hole-in-one on the
eighth hole of the tournament or the eighth hole of the golf course.103 But as a general matter, the



drafter should be let off the hook if two sophisticated businesses painstakingly negotiate a contract
that one of them memorializes in a writing.104

Here are some additional rules of interpretation that almost speak for themselves. Parties
intend to incorporate the common meaning of language, not an unusual definition.105 Specific
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language trumps general language.106 Courts favor an interpretation that upholds a contract
instead of defeats it.107 An interpretation that furthers the public interest trumps a different
interpretation.108 Terms should be interpreted with the meaning of the whole contract in mind.109

Maybe you think I’m not spending enough time on these rules. But the rules are of limited
importance. The problem with these and other rules of interpretation of this nature is that courts
often trot them out to support a decision that they have made on other grounds and ignore them
when they don’t serve the court’s purpose.110 In fact, these rules may have little clout at all, except
as after-the-fact rationalizations of results.111

2.    Exceptions to the Objective Interpretation of Contracts
Several rules of interpretation constitute exceptions to the objective interpretation of contract

language. We take them up here.

a.    Restatement (Second) Section 201
If both parties intend a particular meaning, contract law enforces that meaning, even if it

contradicts the objective interpretation of the language.112 Recall that Alice offered evidence that
you and she meant $300, not $500, in your contract for the sale of your piano.113 If that evidence
survives the parol evidence rule,
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contract law will interpret the language in the manner you both intended, even though to us
reasonable people $500 means $500.114 This rule should be no surprise. It is consistent with
freedom of contract and supports all of the “intentions of the parties” and “meeting of the mind”
flag waving in the opinions. The problem is that courts rarely receive cases where they can
enforce parties’ mutual, but unreasonable, interpretations of language. In the usual litigated case,
each party is trying to prove that her interpretation of the language is the reasonable one. You can
comfortably think of the “both parties intend the same unusual meaning” rule as an exception to the
objective interpretation of language.

Now suppose you know or have reason to know that Alice believes the meaning of $500 is
$300, and she does not know nor have reason to know that you believe she must pay you $500.
Alice’s meaning prevails.115 The Restatement (Second) states the rule, which is easier to
understand if we plug in our heroes:

Where the parties have attached different meanings to a promise or agreement or a term
thereof, it is interpreted in accordance with the meaning attached by one of them [Alice] if at
the time the agreement was made

(a) that party [Alice] did not know of any different meaning attached by the other [you],
and the other [you] knew the meaning attached by the first party [Alice]; or

(b) that party [Alice] had no reason to know of any different meaning attached by the other



[you], and the other [you] had reason to know the meaning attached by the first party [Alice].116

b.    Misunderstanding
What approach if the contractual language is ambiguous and the parties have assigned different

meanings to the language? This
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problem first came up in the wonderful case of Raffles v. Wichelhaus,117 which appears in
virtually every contracts casebook.

In Raffles, the contract called for the plaintiff to sell cotton scheduled to arrive on a ship
called the “Peerless.” The buyers refused to take the cotton, claiming that the cotton arrived on a
ship called the Peerless that sailed from Bombay in December and that the buyers had intended to
buy cotton arriving on another ship called the Peerless that sailed from Bombay in October. The
seller tested the legal sufficiency of the buyers’ defense by demurring. The issue before the English
Court of Exchequer, therefore, was whether to excuse the buyers, assuming there was more than
one ship called “Peerless” and the seller and buyers were thinking of different ships.

The report of the case consists of interchanges between the lawyers and judges during the oral
argument of the case, to the endless entertainment of law students trying to figure out what is going
on. In fact, the actual decision consists of one line from the judges declaring per curium that the
buyers’ defense was legally sufficient. The court issued this decision after the buyers’ lawyer
argued that the existence of two ships named Peerless created latent ambiguity and that the court
should admit evidence to show that the seller and buyers were thinking of different ships.

From this case we can glean the law of misunderstanding. A misunderstanding exists when (1)
the parties’ contract is ambiguous, meaning that it is reasonably susceptible to more than one
meaning; (2) the parties actually had in mind different interpretations of the language; and (3) the
misunderstanding is material (or important). When all of these elements are satisfied, the contract
is unenforceable.118 Contract law declines to enforce the contract because “[i]f neither party can
be assigned the greater blame for the misunderstanding, there is no nonarbitrary basis for deciding
which party’s understanding to enforce, so the parties are allowed to abandon the contract without
liability.”119

In Raffles (where we can assume the facts most favorable to the buyers for purpose of the
seller’s demurrer), the contract was ambiguous because two ships sailed under the name Peerless.
A
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reasonable person reading the contract would not have known which Peerless was the subject
matter of the contract. Further, the parties actually were thinking of different ships. (You have just
learned that if the buyers actually knew that the seller was thinking of the December Peerless, the
seller’s meaning would prevail.120) Finally, the misunderstanding was material (important)
because one Peerless sailed in October and one in December.

Suppose there was only one Peerless and the contract called for delivery on that ship. But for
reasons that are hard to explain (just go with the hypo), the seller believes he is supposed to
deliver the cotton on a ship called the Intrepid and the buyers believe they are supposed to
purchase cotton from a ship called the Inferno. According to the rules of objective interpretation,



the parties are bound to buy and sell using the Peerless even though neither party intended that
result. Contract law can’t be this obtuse, and I doubt that a court would use objective
interpretation, but a comment in the first Restatement suggests otherwise.121

3.    Rules of Gap Filling
If contracting parties leave so many gaps in a contract that a court simply doesn’t know what to

enforce, the court will declare the contract unenforceable for indefiniteness.122 Short of this
extreme, courts are inclined to fill gaps for the parties, rather than give up on the contract.123
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Parties may leave gaps for many reasons. A problem may be unforeseeable at the time they
contract, or, at least, may have been unforeseen by them. You agree to mow Alice’s lawn on
Saturdays, but you and Alice do not foresee that it would rain every Saturday in June and July. Do
you have to mow on an another day? Which day? Alternatively, parties may understand the
existence of an issue, but choose not to deal with it in their contract because they believe they
cannot resolve it or that it is too remote to worry about. You and Alice understand the
unpredictability of weather, but c’mon, what are the chances it is going to rain every Saturday?
(Unfortunately, the chances are high in Ithaca, N.Y., where I live.)

Determining exactly when a court is filling a gap or simply interpreting a contract sometimes
challenges lawyers. Suppose that in previous summers, you always mowed on the next clear day if
it rained on Saturday. A court may find that this year’s contract requires you to mow on the next
clear day. But is the court supplying a term for the parties or interpreting contractual language and
the circumstances to determine the term the parties intended for themselves?

Bear in mind also that the objective-interpretation strategy of courts is similar to gap filling
because the court enforces what a reasonable person would believe a contract means, not
necessarily what the parties actually intended. Notwithstanding the ambiguous line between
interpretation and gap filling, the following discussion focuses on judicial solutions after the court
concludes that the parties failed to include an important term, meaning that they have left a gap in
their contract.

We now look at several “sources of gap filling,” which constitute the various justifications for
the terms courts supply to fill gaps in agreements. For example, a court may fill a gap in a certain
way, believing that the parties would have contracted that way had they thought about the matter.
Alternatively, a court may decide that a particular gap filler creates appropriate incentives for
future parties. Or a court may fill a gap in a manner that the court believes is fair to the contracting
parties or that protects third parties. And so on. This subsection takes up the most common judicial
gap-filling approaches.
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a.    What the Parties Would Have Done
Courts that fill gaps based on what the parties would have done had they contracted on the

issue can support their decision by invoking freedom of contract.124 By asking what you and Alice
would have done about the miserable Saturday weather had you thought about the issue, a court
reasons that it is simply facilitating the parties’ own contractual arrangements. Of course, this is
largely a fiction, especially to the extent that it is difficult to determine what you would have done.



This strategy of gap filling also appeals to analysts who apply economic reasoning to legal
problems. We already have discussed the economic perspective on gap filling in Hadley v.
Baxendale.125 Recall that a contract between the miller and carrier for the carrier to transport the
miller’s broken crank shaft said nothing about what happens if the carrier delays and the miller
suffers lost profits as a result. How should contract law fill the gap? One answer is with the term
the parties would have wanted.126 Why? Because this strategy serves economic efficiency. Private
exchange is efficient because each party gains more than the party gives up. Carriage of the
crankshaft was worth more to the miller than the price of carriage and the price was worth more to
the carrier than its cost of carriage. The miller–carrier contract therefore moves resources to
“higher valued uses.”127 Contract law’s goal should be to reduce the costs of transactions, such as
the cost of bargaining to reach an
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agreement, because this will increase the gains from contracting. By filling gaps with the terms
the parties would have wanted, future parties do not have to invest resources bargaining over
terms, such as whether carriers are liable for lost profits if they delay.128

But what term would the parties have wanted in Hadley? We have learned that economic
analysts reason that the parties would have allocated the risk of lost profits to the party who can
deal with the problem most inexpensively. This is either the “superior risk bearer,” the party better
able to accept the risk, such as by purchasing insurance, or the “superior risk avoider,” the party
who can better prevent the loss from occurring in the first place.129 Such reasoning is consistent
with the idea that the goal of the parties is to maximize their gains from the transaction. In Hadley,
for example, the superior risk bearer may be the miller, who can insure most cheaply against the
risk of a broken crank shaft. The miller therefore should bear the risk of the carrier’s delay.

We have already pointed out the shortcomings of this analysis.130 One can argue that the carrier
should be liable for the lost profits because it can take precautions to ensure delivery of the crank
shaft on time more cheaply than the miller can insure against the risk of a broken shaft.131 On the
other hand, the miller can avoid the problem by owning a spare crank shaft, which should not be
very expensive. But all of this is pretty speculative in most cases and, ultimately, not a very
convincing method of filling gaps.132

b.    Creating Incentives
A court filling a gap may feel free to try to create incentives for future contracting parties. We

have already discussed what may be the best example of this process, and again Hadley served as
our
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illustration.133 We saw that commentators treat Hadley as an example of a “penalty default,”
which penalizes the miller for failing to reveal the ramifications of tardy delivery (the loss of
profits). The miller’s penalty is that it cannot recover the lost profits.134 Further, were it not for the
Hadley rule, the miller would have an incentive not to disclose. The information would lead the
carrier to raise its price of carriage because it would be taking a greater risk (assuming that most
millers do not suffer lost profits due to a carrier delay).135 In sum, penalty-default theorists assert
that Hadley creates incentives for the miller to reveal information and for the carrier to select the
appropriate level of precaution.136



We also saw that the “penalty default” gap-filling strategy is controversial. Specifically, the
cost of revealing information may outweigh the gain even for the miller.137 Still, courts may find
very alluring the idea of crafting substantive gap-filling provisions for the purpose of creating
positive incentives to disclose information.

c.    Fairness Concerns
Courts also fill gaps based on their view of what is fair in the circumstances. For example, a

court may consider a particular gap filler’s effect on the potential gains and losses of each party.138

Let’s revisit our lawn-mowing contract. What are the ramifications of requiring you to mow
Alice’s lawn on the first dry day if it rains on Saturday? Perhaps you have counted on working
only on Saturdays and took another job on other days. A court may consider whether filling the gap
by requiring you to work on the next dry day would cause you considerable harm. On the other
hand, perhaps Alice has relied on you to mow as soon as possible after a rainy Saturday because
she is trying to sell her house and wants the yard to look presentable. You can see that the potential
gains and losses analysis only helps a court select the appropriate gap filler if one party’s needs
greatly outweighs the other’s.
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Now let’s look at an example from the business context. Suppose a domestic oil supplier seeks
relief from a fixed-price, long-term supply contract with an electric utility after an international
disruption in oil supply causes the price of oil to skyrocket. The supplier claims that the parties
did not contract about performance in the face of a catastrophic disruption and that, if forced to
perform, it will go bankrupt. We will see in Chapter 9 that some courts will entertain such an
argument even though the supply contract contains an unconditional promise by the supplier to
perform.139 The usual explanation is that the court believes the parties reasonably failed to foresee
a disruption of such proportions and, hence, left a gap with respect to it. If the supplier will go
bankrupt by performing, and the utility can raise the price it charges customers (me and you), a
court may fill the gap by placing the risk of the international disruption on the utility (which means
excusing the supplier). In doing so, the court averts disproportional harm to the supplier, without
harming the utility. We consumers bear the loss, but remember, we are only going to pay fair
market value for our electricity; it’s just that the market value takes into account world events.

Courts also fill gaps to try to assure that each party enjoys the fruits of her contract.140

Obviously, this does not mean that contract law assures each party of making a profit on every
contract. Circumstances change and one party may be disappointed with how the exchange turns
out. Nevertheless, courts avoid using gap fillers that would be catastrophic to one party and a
windfall for the other. Instead they prefer solutions that would roughly preserve the benefit of the
bargain for each party.

OK, you are thirsting for an example of this point too. Suppose Alice promises to supply water
to your rural vacation home through a well on her nearby property. You promise to pay her $10 on
Monday of each week. After months of successful performance on both sides, you show up to pay
on a Tuesday instead of Monday. Alice claims you have materially breached the contract and she is
relieved of her duty to supply any water in the future. The contract says nothing about what
happens if you are a day late in tendering payment. You cannot get another water supply for your
home.

This problem involves the law of implied conditions and material breach, subjects we treat in
Chapter 8.141 For our purposes here, all we have to know is that the court has a choice of filling



the
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gap in your contract by finding that Alice can cancel the contract because you are late, or by
finding that Alice must perform notwithstanding your broken promise to pay on Mondays. You are
probably not surprised to learn that courts likely will choose the latter provision (and force you to
pay Alice any damages she sustains because of the delay in payment).

Fairness also takes into account the reasonableness of the parties actions.142 Courts tend to
select gap filling terms that favor a party who acts reasonably. Conversely, of course, courts frown
on unreasonable behavior in selecting gap fillers. Determining what is reasonable involves
comparing a contracting party’s conduct with that of similarly situated parties or against
community standards.143

Suppose, for example, a supplier of molasses to a manufacturer promises to deliver
approximately “1,500,000 wine gallons * * * of the usual run from the National Sugar Refinery.”144

The supplier does not contract with National Sugar for the molasses, but assumes that the latter
will produce a sufficient quantity. The refinery produces only about 344,000 gallons for the
supplier, which it delivers to the manufacturer. The manufacturer sues the supplier for breach of
contract. The supplier claims that the contract says nothing about what happens if National Sugar
does not produce enough molasses. However, if similarly situated suppliers would have
contracted with National Sugar to assure that it produced the necessary amount of molasses, and
our supplier failed to do so, it is unlikely that a court would excuse the supplier. In fact, a court
considering almost identical facts held that the supplier acted unreasonably in failing to secure a
contract with National Sugar.145

4.    Good-Faith Performance
You have already encountered the obligation of good faith. For example, we saw that UCC

section 2–209 authorizes courts to strike
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a contract modification agreement made in bad faith.146 The concept of good faith purchase,
beyond the scope of this book, is another use of the good-faith principle.147 Courts also impose an
obligation of good faith performance, which is the subject matter for discussion here. Actually, we
have already discussed good faith performance in Chapter 2, in the context of the mutuality-of-
obligation problem.148 We now look further at the question of what it takes for a party to be in
good faith or bad faith. We study the subject here because courts decide the question through the
processes of interpretation and gap filling.

The best way to understand good faith performance is to think of the principle as excluding
various forms of bad faith performance.149 Restatement (Second) section 205 uses this model:

[t]he phrase ‘good faith’ is used in a variety of contexts, and its meaning varies somewhat with
the context. Good faith performance or enforcement of a contract * * * excludes a variety of
types of conduct characterized as involving ‘bad faith’ because they violate community
standards of decency, fairness or reasonableness.150

But how do courts determine the kinds of conduct that “violate community standards” in the
context before them? To find out, we now take up two examples of conduct that courts have ruled



out, namely asserting an overreaching interpretation of contract language and failing to cooperate.

a.    Overreaching Interpretation
Suppose a written employment contract grants a salesperson commissions on sales in excess of

certain minimum sales requirements. The contract also grants the employer the right to raise the
sales quota retroactively without prior notice or reason in the employer’s “sole discretion” and
therefore to reduce the
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employee’s commissions. The employer raises the sales quota. The employee claims the
employer did so in bad faith, solely to deprive the employee of earned compensation.151 To
determine whether the employer’s actions were in bad faith, the court must interpret the contract to
determine whether the employer had the right to raise the quota in order to diminish the employee’s
compensation. If through interpretation or gap filling, the court concludes that the employer did not
have such a right, then the court would find bad faith, assuming, of course, that the employee
proved that the employer’s motive was solely to reduce the employee’s compensation.

At first blush, it looks like the employer simply exercised an express contract right and so
motives are irrelevant. Remember, the contract expressly says that the employer has the right to
raise the sales quota retroactively without prior notice or reason. How can an employer’s conduct
constitute bad faith when the contract expressly authorized the employer’s actions?152 We have
learned that courts find the meaning of contract terms by looking at the circumstances in which the
parties used them. Further, courts interpret language objectively, meaning according to a
reasonable party’s understanding of the words. So, the question in the sales-quota scenario is
whether, under all of the facts, the employee should reasonably have understood the contract to
allow the employer retroactively to increase the sales quota solely to reduce the employee’s
compensation.

Courts have recognized that terms that appear to allow a party sole discretion do not
necessarily allow the party to exercise the discretion in an “arbitrary or unreasonable” manner.153

In
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Tymshare, Inc. v. Covell, a case involving a sales quotas very similar to our hypothetical, then
Judge Scalia described the concept:

[A]greeing to such a provision would require a degree of folly on the part of these sales
representatives we are not inclined to posit where another plausible interpretation of the
language is available. It seems to us that the ‘sole discretion’ intended was discretion to
determine the existence or nonexistence of the various factors that would reasonably justify
alteration of the sales quota. Those factors would include * * * an unanticipated volume of
business from a particular customer unconnected with the extra sales efforts of the employee
assigned to that account; and * * * a poor overall sales year for the company, leaving less gross
income to be expended on commissions * * *. But the language need not (and therefore can not
reasonably) be read to confer discretion to [increase] the quota for any reason whatever—
including * * * a simple desire to deprive an employee of the fairly agreed benefit of his
labors.154

This reasoning is typical in cases involving good faith performance and shows that the source



of good faith lies on the border between contract interpretation and gap filling. Judge Scalia
thought that the parties probably did not intend to allow the employer to reduce the employee’s
compensation retroactively and arbitrarily because a reasonable employee would not agree to such
an arrangement and a reasonable employer would not seek it.155 Reasonable parties, in other
words, intend to incorporate the meaning of terms society would find fair and just.

Suppose the quota provision expressly permitted the employer to change the sales quota at any
time “for the sole purpose of reducing or eliminating the employee’s earned commissions?” Such a
term would leave little room for the kind of argument made by Justice Scalia. In short, the
employer would not be asserting an overreaching interpretation of contract language and use of the
term would not be bad faith. Recall, however, that such a provision might be unconscionable under
the tests we developed in Chapter 6.156

b.    Failing to Cooperate
Contracting parties often know each other, having dealt with each other repeatedly during the

performance of a long-term
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contract or over a series of contracts.157 Parties to such contracts should not expect their
counterparts to act as fiduciaries (meaning to place the interests of the other party above their
own), but they do reasonably expect cooperation and flexibility.158 In light of these expectations,
good faith performance may rule out uncooperative conduct even when the express contract terms
do not.

The issue comes up, for example, when one party fails to share important information with the
other party. Suppose a landlord has been sending notices to a tenant reminding her of her
obligations, such as paying taxes or utility bills. The landlord knows that the time for exercising an
option to renew the lease will expire in three days and that the tenant is not aware of this. The
landlord wants to deter the tenant from exercising the option to renew because the landlord can
charge a higher rent on the open market. Despite notifying the tenant about other legal duties, the
landlord does not alert the tenant about the option to renew.

The landlord does not have a fiduciary duty here and the parties’ lease does not expressly
require the landlord to send a notice about the option to renew. The tenant only has rights if the
landlord had a good-faith performance obligation to notify the tenant.

In circumstances similar to these, Judge Posner found a good-faith obligation to cooperate,
which he characterized as “halfway between a fiduciary duty * * * and the duty merely to refrain
from active fraud.”159 Posner justified his findings not based on fairness or justice, but by
considering what the parties would have intended had they contracted with respect to the issue:
Good faith performance “is a stab at approximating the terms the parties would have negotiated
had they foreseen the circumstances that have given rise to their dispute.”160 Posner concluded that
the parties would have agreed to cooperate, and would not have allowed the landlord to lull the
tenant into losing her right to renew the lease.
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Posner’s effort to define good-faith performance by finding “what the parties would have
intended” should not surprise you. We have seen that his general formula for filling gaps follows



this approach. In his view, good-faith performance is simply what the parties would have wanted.
In fact, Posner has gone as far as to say that good faith is an unnecessary diversion.161 For
example, in the context of a seller who refused to perform without a price increase where the
buyer had no choice but to accede to the seller’s demand, Posner comments:

Courts might describe the seller’s conduct * * * as coercive, extortionate, or in bad faith, but
all they would mean by these highly charged words * * * would be that an implicit term of
every contract (unless disclaimed) is that neither party shall take advantage of a temporary
monopoly, conferred by the contract * * *. One can if one wants denounce the temporary
monopolists’s conduct as wrongful, but the adjective adds nothing to the analysis.162

Of course, the phrase “tak[ing] advantage” in Posner’s definition is also “highly charged” and
requires an investigation of the fault-based motives of the seller and the circumstances of the
buyer. For example, we have seen that a seller who believes that changed circumstances entitle the
seller to more consideration would not necessarily be “taking advantage” of a promisee that has no
market alternatives.163 And a buyer with ample substitute opportunities would not be the victim of
advantage-taking even if the seller’s motive was to extract extra-contractual gains.164 “Temporary
monopoly” is also a technical term meaning roughly that the buyer has no reasonable alternatives.
Determining what constitutes reasonable alternatives in various contexts will also tax the courts.
Posner simply may want to substitute one set of abstract concepts for another, which may not
clarify issues or reduce litigation costs at all.
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c.    Good Faith’s Additional Functions
As with other legal categories (for example, larceny, fraud, duress, duty), good faith helps

clarify the law by linking or grouping common kinds of conduct and the manner in which the law
relates to this conduct.165 By denominating the issue one of “good faith modification,” for example,
a court entertaining the buyer’s claim signals that the issue involves whether the seller seeks to
extract additional gains by taking advantage of the buyer’s exigent position.166 Further, by
denominating conduct as good or bad faith, contract law increases the incentive of contracting
parties such as the seller to abide by the spirit of the contract in order to create or maintain a good
reputation and good will.
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Chapter 8

CONDITIONS AND BREACH
After parties agree to an exchange, if everything goes smoothly, they will have little need to

seek the assistance of a court. You promise to mow your neighbor, Alice’s, lawn on Saturday and
Alice promises to pay $40 on condition that you mow on Saturday. You mow, she pays. You
complete the deal. Unfortunately, however, lots of things can go wrong, even between fine people
such as you and Alice. You fail to mow, or mow poorly or only partially. She fails to pay or offers
only some of the money. A dispute arises over whether you are supposed to mow first, or she is
supposed to pay before you mow, or if you have a duty to mow even if it is raining.

You and Alice may have provided for all these contingencies in your agreement. But I doubt it.
People rarely foresee all that can go wrong, and, for that matter, rarely provide in their contract for
all of the contingencies they do foresee.1 This is true not only for neighbors making an informal,
personal agreement, but for large corporate titans engaged in exchanges worth millions of dollars.

Contract law supplies rules to resolve all of the issues between you and Alice, whether you
have expressly addressed them or not. We call these rules the law of conditions and breach. Many
students find this material daunting, but, after careful analysis, I have concluded that this material
is really very easy. (Aren’t you relieved?) What holds students back is their lack of familiarity
with lots of new terminology. You will learn about express and constructive (implied) pure
conditions, express and constructive promissory conditions, independent and dependent promises,
substantial performance, material breach, divisible contracts, and more.

A.    Terminology of Conditions and Breach
Let’s introduce the new principles so you can familiarize yourself with the terminology, then

return to them in detail in the body of this chapter. Chapter 8 concerns things that can go wrong
during contract performance and explains how to draft terms in advance to take care of these
exigencies. Generally, mishaps fall into two categories, problems with the order of performance
(who must perform first) and with the quality of performance (was the
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performance good enough). Let’s begin with order-of-performance issues. Consider again your
contract with Alice to mow her lawn. Notice that Alice promised to pay you $40 on condition that
you mow her lawn on Saturday, a job you have promised to do. Contract law says your mowing is
an “express promissory condition precedent” (pronounced preceedent if you want to impress your
teacher) to Alice’s duty to pay. You have promised to mow, hence the “promissory” part of the
name of what you are to do. Further, Alice agreed to pay on condition that you mow, hence your
mowing constitutes a “condition precedent” that must occur before she must pay.2 The promissory
condition precedent is “express” because you and Alice used the language of a condition in your
contract—she agreed to pay “on condition” that you mow.3

Reread the previous paragraph a few times. Got it? Now more terminology that means the
same thing as above. Older cases often used the terminology of “dependent” and “independent”
promises.4 Alice’s promise to pay you is a dependent promise because her promise depends on
your mowing. On the other hand, your promise to mow is an independent promise because you



have promised to mow with no conditions attached.
Notice that you and Alice have set the order of performance of your contract by making your

promise to mow an express promissory condition precedent to Alice’s duty to pay, and by failing
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to make Alice’s promise to pay a promissory condition precedent to your duty to mow. You
have to mow first. Further, you have guided a court on what happens if you don’t mow and Alice
sues. If you weasel out and go body surfing instead (yes, you live near the ocean), you have broken
your promise to mow. Alice can sue you for breach of contract and recover damages. You have
also failed to do what is necessary to mature her duty to perform her promise to pay you. Alice
gets damages and doesn’t have to pay you anything. The court’s role here is pretty straightforward
because you and Alice were good drafters. You expressly allocated both parties’ respective duties
of performance in the contract.

But now let’s suppose your agreement with Alice states that you promise to mow and she
promises to pay, and contains no express promissory conditions precedent. In this situation, a court
dealing with a dispute between you and Alice cannot simply enforce the contract as written. Using
the tools of interpretation and gap filling that we discussed in Chapter 7, the court must determine
the “implied” or “constructive” promissory conditions in your contract. Did you agree to mow on
condition that Alice performs her promise to pay, or is it the other way around? We shall study in
detail how courts resolve such issues by looking at the evidence to see whether your agreement
contains an implied-in-fact promissory condition precedent and, if not, which judicial gap fillers
can be used to settle the issue.

Besides the order of performance, the other major kind of contract breakdown involves the
quality of performance. Courts also analyze these disputes using the principles of express and
implied promissory conditions. In Chapter 1, we posited the example in which Alice promises to
pay you for mowing her lawn on condition that she is satisfied with the quality of your mowing.
Your mower drips gasoline on several areas of Alice’s lawn, which kills the grass in those areas.
(Would you please get rid of that mower!) If Alice is not satisfied with your mowing, she does not
have to pay (and it looks like she has sufficient grounds for being dissatisfied).

Suppose, however, your contract says nothing about the quality of performance necessary
before Alice must pay you. You demand payment, notwithstanding the many burned-out sections of
Alice’s lawn. She refuses to pay and you sue. The court must determine whether your contract
contains any implied conditions precedent to Alice’s duty to pay based on the quality of your
performance. Contract law’s general answer is that Alice must pay only if you
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have “substantially performed.”5 The difficult issue, of course, is just what entails substantial
performance in a given situation.

Still more terminology: A court that finds that you have not substantially performed also may
say that you have “materially breached” the contract. But the result is the same whether the court
decides you have failed to satisfy an implied promissory condition precedent, that you have not
substantially performed, or that you have materially breached. Alice does not have to pay, and you
owe her damages for breaking your promise to mow competently. If you substantially, but not fully,
perform your promise to mow, you have immaterially breached. Alice must pay you because you
have fulfilled the implied promissory condition precedent of substantial performance, but she can



deduct the amount of damages she sustains because you didn’t fully perform.6

Even if you have materially breached, you may still get something for your efforts. Remember,
if you have conferred a benefit over and above the damages you have caused, you might be able to
recover under the theory of unjust enrichment.7 This is an important point to bear in mind as you
read through the materials and wonder whether it is fair to allow one party to avoid her contract
obligations even in the face of a material breach by the other party.

Just a little more terminology before we can look at all of this stuff in detail. Suppose you
promise to mow Alice’s lawn on condition that the weather is sunny on Saturday. Alice promises
to pay for the services. It is very cloudy on Saturday and you refuse to mow. You do not have to
perform because of the failure of what is called a “pure” condition precedent to your duty to
perform, namely a sunny day. Notice that you don’t have to perform, but you also have no cause of
action against Alice. She didn’t promise you beautiful weather. Hence a sunny day is a “pure” not
a “promissory” condition precedent.

Pure conditions do not always involve the occurrence of an event beyond the parties’ control
(like the weather). In the previous examples, you promised to mow Alice’s lawn for $40 on
Saturday. Suppose you made no promise to mow. Instead, Alice simply promised you $40 if you
mow her lawn. In this situation, mowing her lawn is a pure condition precedent to Alice’s
obligation to pay. Mowing is not a promissory condition precedent because you didn’t
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promise to mow. Of course, you and Alice haven’t even made an enforceable contract in this
example because you haven’t furnished any consideration. You don’t have to do anything (so the
“agreement” lacks mutuality of obligation).8 Alice has made an offer for a unilateral contract.9

B.    Express Conditions

1.    Creation of an Express Condition
The introduction to this chapter has already described how an express condition operates. You

promise to mow Alice’s lawn. Alice agrees to pay you $40 on condition that you mow. If you do
not mow, she does not owe you anything.10 You failed to satisfy an express promissory condition
precedent to her obligation to pay you. (She can also sue you for damages for breaking your
promise to mow.) Parties don’t always draft their express conditions so clearly, however. Further,
circumstances do not always reveal the parties’ intentions very well, so contract law sets forth
rules of interpretation to determine whether contract language creates an express condition. Not
surprisingly, many of these rules of interpretation coincide with the general rules of interpretation
described in Chapter 7.11

For example, contract law directs courts to look at the language of the alleged express
condition on its face.12 A manufacturer of blank compact disks makes arrangements with Freight
Express to ship the disks to your local music store. (Yes, I know, this hypo is a bit outdated. But
whatever I wrote here concerning digital music would be outdated by the time you read it.) The
shipping contract
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states “Freight Express to deliver on or before June 4.” Is delivery by June 4 a condition
precedent to the manufacturer’s duty to pay for the shipping? One ancient case involving shipment



by sea stated that “[t]he very words themselves, ‘to sail on or before a given day’ do, by common
usage, import the same as the words ‘conditioned to sail’ * * *.”13 A court may therefore conclude
that the parties to the blank-disk shipping contract intended “to deliver on or before June 4” to be a
condition precedent to the manufacturer’s obligation to pay.

Courts have faced the challenge of interpreting contract language to determine whether
payment by an owner to a general contractor is a condition precedent to the general contractor’s
obligation to pay the subcontractor. Language such as “pay-when-paid” may not be a condition
precedent, but “provided that the owner pays,” “if the owner pays,” or (what is obviously best), “a
condition precedent to the general’s obligation to pay” should establish a condition precedent.14

Courts also compare the language at issue with other language in the agreement. For example,
if an agreement contains a list of express conditions, a court may assume that other terms omitted
from the list are not conditions. Howard v. Federal Crop Ins. Corp.15 illustrates the point. The
Howards sought to recover on an insurance policy after excessive rain damaged their tobacco
crop. One of the provisions of the policy stated that “[i]t shall be a condition precedent to the
payment of any loss” that the Howards establish that the contract protected them against the hazard
that occurred.16 Another provision stated only that “[t]he tobacco stalks * * * shall not be
destroyed until” the insurance company inspected them.17 The Howards plowed the tobacco fields
before an adjuster could inspect them. The insurance company claimed that the second provision
established a condition precedent to their obligation to pay, namely that the Howards had not
destroyed the stalks before an inspection. But the court held that the provision was not a
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condition precedent, largely because the contract used the language of condition in the first
clause, but not the second.18

The purpose of an agreement also influences courts in determining whether a term is a
condition precedent.19 For example, courts usually assume that in the business world the time for
delivery of a shipment of goods is very important.20 Money is going to exchange hands, retailers
need inventory to sell, such as blank disks (and you need the disks to rip off music companies by
downloading music from the internet), etc. If Freight Express doesn’t deliver the disks to the music
store until, say, June 10, the manufacturer therefore has a good argument that Freight Express has
failed to satisfy an express promissory condition precedent to the manufacturer’s obligation to pay,
namely delivery by June 4.21

Courts also may consider usage of trade, course of dealing, and course of performance in
determining whether contract language creates an express condition.22 Consider the Freight
Express example and suppose the contract says that “time is of the essence.” The manufacturer may
show that in the freight trade this language means that the time of delivery is a condition
precedent.23 Evidence of a course of dealing or course of performance may play a similar role.
For example, if the manufacturer and Freight Express treated

312

the time of delivery as a condition precedent in many previous contracts that used the language
“Freight Express to deliver on or before June 4,” a court should find that the language creates a
condition precedent in the current contract.

If you have been following the discussion up to this point, you are probably aware that the



ramifications of a judicial finding of a condition precedent can be pretty tough on a party. Freight
Express doesn’t get paid. You mowed Alice’s lawn with your leaky mower for nothing. However,
you may have a claim for unjust enrichment.24 And we will soon consider several other vehicles
for judicial avoidance of express conditions.25 For now, I want to point out one principle used to
avoid them. Contract law generally assumes that the parties did not intend an express condition
and makes the party asserting one prove the condition.26 For example, if the manufacturer cannot
prove delivery on time was an express promissory condition precedent to its obligation to pay
Freight Express, the manufacturer will have to pay Freight Express even for a late delivery (at
least if it is not too late).

2.    The Content of an Express Condition
In the introduction to this chapter, we discussed what happens when an express condition

precedent is not satisfied. In the preceding subsection, we looked at how courts determine the
existence of an express condition. Another important question involving express conditions is just
what is required to satisfy an express condition.
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The question often comes up in “satisfaction” cases (no, not what the Rolling Stones were
complaining about, but what we studied in Chapter 2).27 If you have a good memory, you can recall
the example in which you promise to purchase a water-color picture of your house “if you are
satisfied with the picture.” Courts generally interpret your satisfaction to be an express condition
precedent to your obligation to purchase the picture. But that is not the end of the matter. What
exactly is the test of your satisfaction? We saw that courts often interpret satisfaction clauses to
require “good faith” on your part.28

Further, we saw that, for you to be in good faith, your decision must meet either a standard of
reasonableness or honesty.29 Reasonableness means that you cannot refuse to take the picture if the
content and price compare favorably with other pictures of the same type.30 Honesty means that
you are actually dissatisfied with the picture, and that you did not have some other motive for
rejecting the picture, such as that the painter’s mother was rude to you.31 Generally, if a
satisfaction clause concerns “commercial value or quality, operative fitness, or mechanical utility”
courts apply a
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reasonableness test.32 On the other hand, when satisfaction involves “fancy, taste, or
judgment,” courts usually apply an honesty test.33 Because your picture contract involves art work,
courts likely will determine good faith based on the honesty test.34

Putting all of this together, an express condition precedent to your obligation to take the artist’s
picture is that you are satisfied with the picture. You must decide whether you are satisfied
honestly. Contract law reaches these conclusions because they are the best estimate of what you
and the painter intended. You each believed that you would decide whether you were satisfied
with the picture based on its quality and not because of some extraneous factor.

Of course, courts must utilize their interpretation tools to determine the content of express
conditions in other contexts as well. For example, suppose you agree to purchase Alice’s house for
$150,000 on condition that you can obtain financing “from a bank or other lending institution* * *



at an interest rate which does not exceed 8 and 1/2 percent per annum.”35 You cannot obtain a
better rate than 9 percent, but Alice offers to lend you the money at 8 and 1/2 percent herself. Must
you accept Alice’s offer? The answer depends on the meaning of the express condition precedent.
Is the condition precedent that you obtain financing at the agreed rate, or that you do so “from a
bank or other lending institution.” The purpose of the clause might suggest the former. After all,
why should you care if you borrow money from a bank or from Alice. In fact, these days you might
prefer to borrow money from your seller, with banks finding no shortage of reasons for charging
extra “fees” that you may not have considered. But a careful reading of the language indicates that
only a bank loan will do. In fact, a court interpreted similar language literally and found that a
“bank or
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other lending institution” had to make the loan to satisfy the condition precedent.36

Suppose an employment contract contains a term requiring the satisfaction of the employer.
Courts generally apply a subjective test of satisfaction on the theory that the employer must
exercise personal judgment on whether an employee is working out. This approach applies only in
the absence of language in the contract showing that the parties intended satisfaction to be
measured objectively.37

3.    Avoiding Express Conditions
We’ve already mentioned (several times, sorry) that enforcing express conditions can lead to

rather harsh results. We’ve also seen that courts utilize the tools of unjust enrichment and judicial
interpretation to avoid harsh results. Here we introduce a few more judicial vehicles for avoiding
express conditions.

a.    Impossibility
Suppose you agree to purchase Alice’s house for $100,000. You also agree to pay an

additional $10,000 if, after living there for one year, you have not had to make repairs to the house
totaling more than $100. But six months after you purchase the house, Taylor Plantations makes you
an offer you can’t refuse and you sell him the house. At the end of the year, Alice claims that you
owe her $10,000. Obviously, the condition precedent to your obligation to pay the $10,000 has not
been satisfied because you did not keep the house for a year.

A court could hold that you don’t owe Alice anything, since the express condition precedent
remains unfulfilled. But a court might find, instead, that a reasonable person would believe that
you promised to keep the house for a year, so that Alice would have a fair chance of earning the
$10,000.38 The court also could find that,
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by breaking your promise, the condition became impossible to satisfy. The court therefore
could refuse to enforce the condition and make you pay $10,000.39

Sometimes conditions become impossible not because of anything a contracting party does, but
because of events beyond the parties’ control. For example, an insured motorist disappears and his
beneficiary cannot provide the “affirmative proof of death or injury” that the life insurance contract
requires within six months of the accident. Years later, proof emerges that the insured accidentally
drove his car into a river and drowned. Courts have split on whether to excuse the beneficiary



from the condition of providing the proof on time, when it was impossible to do so.40

b.    Waiver
A waiver is an “intentional relinquishment of a known right.”41 The waiving party can do so

expressly or by her conduct.42 A waiver
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effectively defeats an express condition. Suppose the insurance company in the above
disappearing-driver example tells the beneficiary that she does not have to file a proof of death. If
the statement constitutes an enforceable waiver, the insurance company cannot avoid the contract
because the beneficiary failed to file the proof.

Obviously, then, the crucial issue is what constitutes an enforceable waiver? Must it be in
writing? No (and some courts enforce oral waivers even if the parties have agreed that waivers
must be in writing).43 Must consideration support the waiver? No again.44 Surely a waiver must at
least require reliance, you say. No, a court may enforce a waiver even if there was no reliance.
For example, if an insurance company waives a filing requirement after the time for filing has
passed, such as a proof of loss, a court may enforce the waiver.45

You can see that waivers are, as Johnny Carson used to say, “some crazy stuff,” and they
represent a significant exception to the rule requiring that promises must be supported by
consideration or be relied on to be legally enforceable. One significant limitation on all of this is
that courts tend to restrict waivers without consideration or reliance to non-material
relinquishments of a right, such as a waiver of an insured’s duty to file proofs of loss within a
particular time period.46 Parties generally cannot waive material terms without consideration or
reliance. For example, suppose Champ’s Sporting Goods promises to pay $2000 to Ron D.
Jockefeller, a manufacturer of sports apparel, for 1000 athletic
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supporters. Contract law would not recognize Champ’s waiver if, after paying, it released
Jockefeller from its duty to deliver the goods.

Another limiting factor with respect to waivers is that a party can retract a waiver if the other
party has a reasonable time to perform according to the original terms of the contract.47 Suppose,
for example, immediately after the death of an insured, the insurance company waives a condition
that the beneficiary file a proof of death within six months, notwithstanding the fact that the
beneficiary has the proof and could comply. One month later, the insurance company retracts the
waiver, before the beneficiary has relied in any way and while the beneficiary still has ample time
to comply with the proof of death deadline. The insured would have to fulfill the condition.

c.    Forfeiture
Some courts refuse to enforce an express condition simply because enforcement would cause

excessive harm to one of the parties. A party seeking to avoid the condition does not have to show
a waiver, impossibility, or unjust enrichment, just harm.48 This judicial tactic is similar to the
policing doctrine of substantive unconscionability that courts use to throw out offensive contracts
and terms.49 But, whereas courts generally evaluate whether a term is substantively
unconscionable by examining the situation at the time the parties made the contract, courts focus on



the results of enforcing a condition in forfeiture cases: “[Forfeiture] is intended to deal with a term
that does not appear to be unconscionable at the
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time the contract is made but that would, because of ensuing events, cause forfeiture.”50

A leading case illustrating the harm or forfeiture principle is J.N.A. Realty Corp. v. Cross Bay
Chelsea, Inc.51 Reduced to its essentials, JNA leased a restaurant building to Chelsea. Chelsea
had a right to renew the lease for a twenty-four year period, subject to a condition precedent that
Chelsea request a renewal in writing at least six months before the original lease ended. Through
negligence, Chelsea missed the deadline and did not notify JNA that it wanted to renew until about
six weeks before the lease terminated. Chelsea had operated its restaurant for about five years and
had invested a total of $55,000 improving it.

Chelsea sought to retain possession of the premises by asking the court to relieve it from a
forfeiture. The court noted that Chelsea would forfeit its $55,000 investment and much of the
restaurant’s good will if it could not renew the lease. Further, Chelsea’s delay in notifying JNA
was not willful, the result of gross negligence, or part of a strategy to take advantage of a
fluctuating real estate market. In addition, JNA had “regularly informed” Chelsea about its other
obligations, such as paying taxes and insurance, but had waited until the renewal notice deadline
had passed before reminding Chelsea of that condition. The court therefore decided that Chelsea
was entitled to relief from the express condition, so long as JNA had not relied on Chelsea’s
failure to satisfy the condition, for example, by committing the premises to another tenant. The
court remanded the case for a new trial to determine the latter issue.

J.N.A. Realty Corp. helps us isolate several factors that support a finding of forfeiture. Where
a tenant significantly invests in its leasehold, its failure to satisfy a condition is pardonable (not
strategic or really stupid), the landlord lulls the tenant into failing to satisfy the condition, and the
landlord has not relied on the condition, a court is very likely to refuse to enforce the condition
against the tenant. Of course, these factors would apply to other types of contracts as well.

4.    Condition Subsequent
Before we leave express conditions, I should introduce one additional wrinkle. So far we have

been dealing with the interpretation and avoidance of express conditions precedent. There
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is another form of condition called a “condition subsequent.”52 Whether a condition is
precedent or subsequent depends on the language used by the drafter. We have seen that “Alice
promises to pay you $40 on condition that you mow her lawn” is a condition precedent. The
drafter could have drafted the same agreement as a condition subsequent: “Alice promises to pay
you $40, but if you don’t mow her lawn on Saturday, she doesn’t have to pay.” All of what we
have said so far concerning conditions precedent also applies to conditions subsequent such as this
one. So why even make the distinction? Drafting a condition as subsequent rather than precedent
may have some effect on allocations of burdens of proof.

If your agreement with Alice includes a condition precedent (“Alice promises to pay you $40
on condition that you mow her lawn”), you must mow before her obligation to pay matures. If you
sue Alice for failing to pay, you will have to prove that you mowed. However, if your agreement
includes a condition subsequent (“Alice promises to pay you $40, but if you don’t mow her lawn



on Saturday, she doesn’t have to pay”), Alice already has the duty to pay, but she is excused if you
don’t mow.53 Alice therefore may have to prove that you didn’t mow. In many states, procedural
rules may trump this simple drafting strategy, further diminishing the significance of drafting a
condition precedent or subsequent.54

C.    Implied Conditions
Now let’s look more systematically at how courts resolve order and quality of performance

issues when the parties have not drafted express conditions to deal with these matters.

1.    Order of Performance
In the introduction to this chapter, we considered what happens if you promise to mow Alice’s

lawn and she promises to pay, but your agreement contains no express language dealing with who
must perform first. Courts must use the tools of interpretation and gap filling to determine the
“implied” or “constructive” conditions in your contract that dictate the order of performance.
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Did you agree to mow on condition that Alice pays you first, or must you mow before she pays
you?

Assuming the absence of evidence showing who you and Alice intended to perform first,
contract law must supply the term. Contract law generally requires that the party whose
performance will take longer go first.55 This gap filler makes sense because it reflects the general
practice of paying people after they perform services, not before.56 We can assume you and Alice
would have agreed to follow the general practice had you thought about the matter.

One famous case, Stewart v. Newbury,57 presents an order-of-performance problem in the
context of a construction contract. Through a series of letters, Stewart agreed to do the excavation
and concrete work on Newbury Manufacturing Company’s new building. The agreement omitted
any reference to pay periods, although Stewart contended that the parties agreed on the phone that
Newbury would make payments “in the usual manner.”58 Stewart also claimed that the custom was
to pay 85% of work done every thirty days, with 15% to be paid when the work was completed.
After Stewart sent a bill for three months’ work and Newbury refused to pay it, Stewart stopped
working and sued Newbury. At trial, the judge charged the jury that if the parties did not agree to a
payment plan, and no custom on payment existed to fill the gap, Newbury had to make payments “at
reasonable times.”59 On appeal, the New York Court of Appeals held that the jury charge was in
error. The correct rule was that Newbury had to pay only after Stewart had substantially performed
the contract.

Stewart v. Newbury supports the rule that the party whose performance takes longer must
perform first. But performance does
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not have to be perfect. Substantial performance is enough. More about substantial performance
shortly.60

Sometimes one performance does not take longer than the other. Contract law requires parties
to such contracts to perform concurrently (at the same time). For example, Alice agrees to
purchase your house. You and Alice can sit at a table across from each other and you can give her



the deed to the property at the same time she slides a check in your direction. Remember, however,
that you and Alice can fix the order of performance in any way you want. You can agree that you
will pay for the property, and she will convey the deed two weeks later. You can agree that she
will convey the land and you will pay after inspecting it. However, if you and Alice do not
expressly fix the order of performance, contract law fills the gap by requiring concurrent
performances.61

Requiring concurrent performances makes sense when each party’s performance takes about
the same amount of time. Neither party must take the risk that the other will not perform. For this
reason, concurrent performances is what most parties would have adopted had they dictated the
order of performance. In cases of concurrent performances, each performance is an implied
promissory condition precedent to the other performance.62 Your duty to convey is conditioned on
Alice’s paying and vice versa. If Alice balks, you can sue her for breach of her promise to
purchase, but only if you show you were ready, willing, and able to perform (in other words, you
“tender” performance). If you fail to perform, Alice must tender performance before she can
recover.63
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The UCC provides comparable gap-filling provisions for sales of goods, and it, too, favors
concurrent performances. Section 2–507(1) provides in part that “[t]ender of delivery is a
condition to the buyer’s duty to accept the goods and, unless otherwise agreed, to his duty to pay
for them.” Conversely, section 2–511(1) provides that “tender of payment is a condition to the
seller’s duty to tender and complete any delivery.”

2.    Quality of Performance
The introduction to Chapter 8 posited the following problem: Alice promises to pay you for

mowing her lawn, the mower drips gasoline on several areas, and Alice refuses to pay. We said
that your substantial performance was an implied condition precedent to Alice’s duty to pay. Now
it is time to learn more about the meaning of substantial performance. We discuss the related
doctrine of material breach in the next subsection.64

a.    Substantial Performance
Jacob & Youngs, Inc. v. Kent65 is a leading Cardozo opinion often used to teach substantial

performance. Jacob & Youngs (“J & Y”) built a $77,000 house for Kent. The contract stated that
“all wrought iron pipe must be well galvanized, lap welded pipe of the grade known as ‘standard
pipe’ of Reading manufacture.”66 Kent moved in, but failed to pay the balance due of over $3000
after he learned that most of the pipe in the house was not manufactured by Reading. J & Y’s
subcontractor simply had not paid attention to this specification when installing the pipe. J & Y
sued for the balance due and offered evidence at trial that the brands of pipe used in the house
were of the same quality as Reading pipe and that the only difference was the name stamped on the
pipe and where it was manufactured. The trial court excluded this evidence and directed a verdict
for Kent.

If you carefully perused the introduction to this chapter, you know that the trial court should
have excused Kent from the final payment only if the use of Reading pipe was a condition
precedent to Kent’s obligation to pay. It follows that the trial court erred in excluding evidence that
the pipe used was just as good as Reading pipe if the evidence could help determine whether
Reading pipe was a condition. This is just what Cardozo found. He concluded that “the evidence,



if admitted, would have supplied some basis for the
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inference that the defect was insignificant in its relation to the project.”67 Further, he thought
that the insignificance of the defect would show that (1) justice would be served by deciding that
Reading pipe was not a condition precedent; and (2) the parties did not intend Reading pipe to be
a condition precedent.

Cardozo observed the close relationship between a reasonable interpretation of the Reading
pipe term and the parties’ probable intentions: “Intention not otherwise revealed may be presumed
to hold in contemplation the reasonable and probable.”68 Cardozo also elaborated on the various
additional factors relevant in determining whether to treat the use of Reading pipe as a condition
precedent: “We must weigh the purpose to be served, the desire to be gratified, the excuse for
deviation from the letter, the cruelty of enforced adherence. Then only can we tell whether literal
fulfillment is to be implied by law as a condition.”69 J & Y’s evidence was certainly relevant to
the first two factors mentioned by Cardozo. If the purpose of the Reading pipe provision was to
have reliable pipe in the house, and J & Y’s evidence was accurate, Kent got what he sought.70

The first two factors therefore suggest that the use of Reading pipe was not a condition precedent.
The latter two factors focus on J & Y’s situation, namely the reason for its breach and the

consequences for J & Y if the court ruled that the use of Reading pipe was a condition precedent.
Recall that the very same factors also influence whether a court will override an express condition
on the grounds of forfeiture.71 In fact, Cardozo’s discussion of these factors suggests that he might
not have enforced even a clearly written express condition precedent requiring Reading pipe.
After all, J & Y’s breach was not willful and J & Y would forfeit the remaining compensation for
work done if the court found that Reading pipe was a condition precedent. On the other hand,
Cardozo recognized the parties’ freedom to draft an express condition precedent.72 At any rate,
what is clear is that in the absence of an express condition requiring Reading pipe,
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Cardozo, considering all of the factors, would not find that Reading pipe was a condition
precedent. He believed that the pipe used satisfied Kent’s purpose for requiring Reading pipe. J &
Y’s breach was inadvertent, and J & Y would suffer a forfeiture if Reading pipe was a condition.

Jacob & Youngs thus stands for the proposition that, in the absence of an express promissory
condition precedent requiring perfect performance, contract law usually does not require a perfect
performance before the other party must perform. Although Cardozo did not use the terminology,
contract law denominates what is required as “substantial performance.”73 Put another way, J &
Y’s substantial performance, not perfect performance, is the condition precedent to Kent’s
obligation to pay.74 Assuming J & Y’s evidence is credible that all wrought iron pipe is equal,
Kent must pay the last installment, minus any damages for breach of its promise to use Reading
pipe. With respect to damages, however, Cardozo thought that the appropriate measure was the
difference in value between the house with Reading pipe and with other pipe, which was probably
zero if the pipe used was just as good as Reading.

We now understand that substantial performance means less than perfect performance. And, of
course, we can assume it requires more than doing nothing. Between these extremes, we should
apply the parameters Cardozo suggested for determining the quality of performance needed to



satisfy the substantiality test. Plante v. Jacobs is another helpful case elaborating on these
factors.75 The Jacobs hired Plante to build a new home. The Jacobs selected a
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stock floor plan, with standard specifications, and made few changes. They moved into the
“completed” house, only to find that their patio walls and floor were defective, cracks had
appeared in the living room and kitchen ceilings, and a misplaced wall between the kitchen and
living room narrowed the living room by more than one foot. The cost of rebuilding the wall was
$4000. Adding other assorted defects, the cost of completing the house as promised would be
about twenty-five to thirty percent above the purchase price. The Jacobs had already paid $20,000
for the $26,765 house. Do they have to pay the final installment of $6765?

Based on our discussion of Jacob & Youngs, we know that the issue here is whether Plante has
substantially performed. If so, the Jacobs must pay the $6765, minus damages caused by the
breach. The court focused on the fact that the Jacobs used a stock floor plan and held that Plante
had substantially performed.76 But the court did deduct the cost of repairing most of the defects
from the $6765 due. The court was not moved, however, by the homeowner’s complaint about the
misplaced wall after evidence showed that the error did not diminish the market value of the
house.77 Therefore, Plante substantially performed notwithstanding the misplaced wall and Jacobs
could not recover damages for it measured by the cost of moving the wall.

Are you outraged by this result? The Jacobs wanted a nice new home, and instead they
received an assortment of headaches. You may be mumbling that you can accept that a homeowner
may have to swallow non-Reading pipe (not literally, of course), but not a living room with the
wrong dimensions. Don’t forget, however, that construction headaches are unavoidable, and this
appeared to influence the court: “Many of the problems that arose during the construction had to be
solved on the basis of practical experience.”78 In addition, the Jacobs recovered damages
measured by the cost of repairs for most of the defects. And the Jacobs must not have cared too
much about the space in their living room, having selected a stock floor plan. The result probably
would have been different if the Jacobs had painstakingly measured the size of the living room they
desired and hired an architect to draw plans to realize their goal. Finally, you may be reassured to
learn that, when considering
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a builder’s substantial performance, some other decisions give greater weight to the
homeowners’ wishes.79

b.    Material Breach
As we have seen, most construction-breach cases ask whether a contractor has substantially

performed. In contracts involving some other subject matters, courts often use different
terminology, although the issues are the same. Specifically, courts ask whether a party has
materially breached the contract.80 A material breach occurs when, in the parlance of construction
cases, a party fails to substantially perform. As with the lack of substantial performance, a material
breach means that the breaching party has failed to satisfy an implied promissory condition
precedent to the other party’s duty to perform.81 The Restatement (Second) of Contracts, section
241, presents several factors for determining a material breach. These look very much like the
factors for determining whether a contractor has substantially performed:



(a) the extent to which the injured party will be deprived of the benefit which he
reasonably expected;

(b) the extent to which the injured party can be adequately compensated for the part of that
benefit of which he will be deprived;
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(c) the extent to which the party failing to perform or to offer to perform will suffer
forfeiture;

(d) the likelihood that the party failing to perform or to offer to perform will cure his
failure, taking account of all the circumstances including any reasonable assurances;

(e) the extent to which the behavior of the party failing to perform or to offer to perform
comports with standards of good faith and fair dealing.
One way of summarizing factors (a) and (b) is to ask whether the aggrieved party will get

substantially what she bargained for in making the contract. As with the inquiries into whether a
party has substantially performed or whether the enforcement of an express condition will cause a
forfeiture,82 factors (c) through (e) focus on what will happen to the breaching party if the court
finds a material breach and on the reasons for the breach.

Notwithstanding these rather facile generalizations about the Restatement factors, you should
painstakingly apply each factor when dealing with a particular case. Consider again your leaky
mower that spills gasoline on Alice’s lawn.83 Alice expected a nice, freshly cut lawn, not a lawn
that looks like green Swiss cheese. Clearly, the more sections of the lawn that the gasoline kills,
the more persuasive is the argument that Alice did not receive what she reasonably expected
(factor (a)) and that money damages will not make her whole (factor (b)). With respect to factor
(b), think also of the embarrassment that Alice will suffer as the result of your work, which
generally is not compensable. On the other hand, you will not be paid for your efforts if the court
finds that you materially breached, and this may deter the court from declaring a material breach
(factor (c)). (By the way, now may be a good time to remind you that even if the court finds that
you materially breached and therefore excuses Alice from paying you, you may be able to recover
under unjust enrichment if the amount of benefit you conferred exceeds the damages you caused.84)

Sorry, you can’t cure the damage you’ve done to Alice’s lawn very effectively (other than by
seeding the bare spots, which will take time to grow), so factor (d) hurts your argument that your
breach was immaterial. On the other hand, assuming you didn’t
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know about the mower’s defect, your breach was inadvertent and not in bad faith, so factor (e)
helps your cause.85

You can see that applying the factors of section 241 doesn’t give an easy answer. Each factor is
important, but not conclusive. None of the factors necessarily clearly favors one party or the other.
Factors often contradict each other. Fortunately, section 241 is not the only guidance for lawyers
and courts in litigating material breach cases. In addition, they can look at how other courts have
dealt with breaches comparable to the one at hand. And chances are that they will find a nice
analogous case, because the case reports are filled with breach cases of all stripes and colors.
Here are three more examples: One court held that a sign maker’s two-month delay in cleaning a
large sign leased for three years to a dry cleaner was not a material breach, even though the sign



had been hit by a tomato (seriously).86 Another court held that a subcontractor materially breached
a contract to perform excavation work when he crashed a bulldozer into a house the contractor was
building, destroying a wall and causing damages of $3400.87 A third court held that an employee
who called his former employer a “slimebag” did not materially breach a severance agreement that
provided: “Employee * * * agrees not to at any time disparage, defame, or otherwise derogate
Employer’s Officers, Executive Committee Members, employees or agents.”88 (I can think of other
names that might have led the court to a different conclusion.)

One thing is certain. Clients will call on lawyers for advice at the time of a contract
breakdown. For example, what would you tell the contractor in the latter example if he called at
the time of the mishap and asked whether he must pay the subcontractor for work done on the
project. Suppose the value of the house was $20,000? $50,000? (The case arose in the late 1950s,
so these are realistic numbers.) Not to put pressure on you, but if you give the wrong advice to the
contractor, you may be doing your client a great disservice. Suppose you tell the contractor that the
subcontractor has materially breached and, in response to that advice, the
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contractor refuses to pay the subcontractor and hires another subcontractor to do the excavation
work. If your advice was wrong, you have induced your client to become the first materially
breaching party, and he might have to pay large expectancy damages.89 If you advise the contractor
to pay the subcontractor and keep him on, and this advice is wrong, you have needlessly led your
client into further dealings with a materially breaching party.

In fact, the second Restatement increases the challenge for lawyers advising at the contract-
breakdown stage. The Restatement (Second) does not always excuse an aggrieved party from
performing after the other party’s material breach. In some instances, the injured party initially may
only suspend performance and wait for the other party to cure the default.90 Under the second
Restatement, therefore, a lawyer must predict whether the subcontractor’s collision with the wall
constituted an immaterial or material breach, and, if material, whether the breach allows the
contractor to suspend performance or to cancel the contract. In sorting out whether an injured party
can suspend or cancel, the Restatement first refers to the factors in section 241 for determining the
materiality of the breach.91 Needless to say, the more definitive the factors are towards a finding of
material breach, the more likely a court will excuse the injured party. (Why only suspend the
contractor’s performance if the subcontractor completely knocked down the house due to gross
negligence?) The Restatement (Second) also directs lawyers to consider whether the injured party
needs to make substitute arrangements quickly and
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whether the agreement called for timely performance.92 It is also important to consider whether
the injured party gave reasonable notice of his grievance.93

c.    Divisible Contracts
While driving across the interstate in South Dakota on a family vacation a few years ago, we

saw a curious sign advertising a drug store in western South Dakota, called “Wall Drug” (at least
that’s the name I remember—write me if you are from South Dakota and I have made a mistake). I
have to admit that I became a bit annoyed at the intrusion of commercialism into what otherwise
was a beautiful environment. Then we came across another sign, then another. To make a long story



short, the signs appeared intermittently across the entire state, and by the time we saw the tenth
sign or so, I was curious enough about this establishment to stop at what turned out to be a real
tourist trap.

You are probably wondering whether I have turned this handy book about contract law into my
own personal travelogue. You are about to see the wisdom of my ways. Suppose Wall Drug paid
Simon’s Sign Company to build ten signs for $5000 each. Simon’s builds only five signs. Is
Simon’s entitled to payment on the contract?94 (Let’s not worry about Article 2 of the UCC for
now, and focus on the common law treatment of this problem. We’ll see how the UCC treats
problems relating to the quality of performance shortly.95)

Contract law analyzes this problem by asking whether the contract between Wall Drug and
Simon’s was “entire” or “divisible.” In an entire contract, the parties agree to a “ ‘single whole, so
that there would have been no bargain whatever, if any promise or set of promises were struck
out.’ ”96 In a divisible contract (also called a “severable” contract), the parties’ promises “can be
apportioned into corresponding pairs of part performances so that the parts of each
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pair are properly regarded as agreed equivalents * * *.”97 Here are the ramifications of this
new classification: In determining whether Wall Drug must pay for the five signs, if the Wall Drug
contract is entire, we ask the now familiar question of whether Simon’s breach was material. If the
contract is divisible, however, Wall Drug must pay for each divisible portion of the contract that
Simon’s successfully performed, meaning that Wall Drug must pay for five signs.98 Contract law
determines whether a contract is entire or divisible based on the parties’ intentions. In the absence
of express drafting on the matter, did the parties intend the building of each sign to be a condition
precedent to payment for that sign (a divisible contract) or did they intend substantial performance
of all the signs to be a condition precedent to payment (an entire contract)?99 If the parties did not
think about the matter, what would they have decided if they had dealt with it?100

Wall Drug has a legitimate argument that the parties intended an entire contract if a sucker like
me would have to read a minimum of ten signs before being lured into stopping at Wall Drug. If so,
Simon’s probably has materially breached by producing only five signs. Contract law excuses
Wall Drug from the contract
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because Simon’s has failed to satisfy a promissory condition precedent to payment. On the
other hand, if each sign has value to Wall Drug, and that value is not diminished by having fewer
total signs, the court may find that the parties intended a divisible contract. In that case, Wall Drug
must pay for each of the five signs. Simon’s has satisfied an implied promissory condition
precedent to payment for each of those signs.

d.    Uniform Commercial Code
Let’s continue the analysis of the Wall Drug matter assuming that the building of the signs is a

sale of goods and that UCC Article 2 applies.101 Section 2–601 sets forth a perfect tender rule
(although we will see that there are several noteworthy exceptions). Perfect tender means what it
says: “if the goods or the tender of delivery fail in any respect to conform to the contract, the buyer
may * * * reject the whole * * *.”102 So, if the contract between Simon’s and Wall Drug called for



one sign of 20 square feet, and Simon’s tendered a sign of 19.5 square feet, Wall Drug could reject
the sign, unless an exception applies.

Section 2–601 requires perfect tender only when the parties have not contracted for a different
result.103 For example, if the contract expressly allowed small deviations in the size of the sign,
Simon’s would not have to make a perfect tender in order to be paid. A further mitigating factor is
the UCC’s emphasis on trade custom, course of dealing, and course of performance in determining
the meaning of contracts.104 For example, suppose sign manufacturers and their customers observe
a custom that allows for certain deviations in the size of signs. A court would presume that Wall
Drug and Simon’s intended to incorporate the trade custom into their contract. Simon’s would not
have to tender a sign of exactly 20 feet.

Sticking with the “one sign” hypo for a moment, let’s consider another UCC section that also
modifies the perfect tender rule.
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Under section 2–508, a seller can cure a deficiency in performance if the time for performance
has not passed or the seller reasonably believed the tender would be acceptable.105 If Simon’s
tendered the 19.5 foot sign on July 11, but delivery was not due until July 18, and Wall Drug
rejected the sign, Simon’s would have the right to cure the defect by building another sign the right
size or, if possible, repairing the existing one.106

In our original problem, of course, Simon’s agreed to build ten signs. Section 2–612, involving
“installment contracts” (which are basically equivalent to divisible contracts),107 addresses such a
problem by codifying the entire-divisible contract framework discussed above.108 Indeed, section
2–601 expressly refers to section 2–612 as an exception to the perfect tender rule. Section 2–
612(2) states that “[t]he buyer may reject any installment which is non-conforming if the non-
conformity substantially impairs the value of that installment and cannot be cured * * *.” The buyer
must accept the non-conforming installment if “the seller gives adequate assurance of its cure * *
*.” If Simon’s agrees to deliver ten signs at different times, but the second sign is 19.5, instead of
20 feet, Wall Drug can reject that sign only if the deficiency “substantially impairs” the value of
that sign. Even if it does, Wall Drug cannot reject the installment if Simon gives adequate
assurance that it will
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cure the deficiency. Thus, section 2–612(2) does not require perfect tender of individual
installments of installment contracts.

Section 2–612(3) provides in part that “[w]henever non-conformity or default with respect to
one or more installments substantially impairs the value of the whole contract there is a breach of
the whole.” If Simon’s delivers only five signs in installments, Wall Drug can reject all of them if
having only five signs “substantially impairs the value of the whole contract.” Substantial
impairment will depend, as before, on whether Wall Drug needed a minimum of ten signs to induce
people to stop at the store or whether each of the signs had an independent value to Wall Drug. In
other words, substantial impairment occurs when the seller commits what would be called a
material breach at common law.

D.    Anticipatory Repudiation



Up to now, we have considered things that go wrong at the time of performance. Simon’s
doesn’t deliver ten signs; you don’t show up on Saturday to mow Alice’s lawn; Alice refuses to
pay you after you mow her lawn. This section deals with problems that develop after the parties
make their contract, but before performance is due. The name “anticipatory repudiation” gives the
subject matter away. Simon’s sends Wall Drug a letter months before delivery of the signs is due,
stating that it will not build the signs; you tell Alice on Thursday that you have decided to go
surfing on Saturday instead of mowing her lawn; Alice tells you on Wednesday that she will not
pay you for mowing the lawn. The anticipatory repudiation doctrine presents many new issues.
We’ll focus on two crucial ones: What constitutes a repudiation and what can the aggrieved party
do after one?

Every casebook worth its salt (or worth the exorbitant price you paid for it) includes the great
English case, Hochster v. De La Tour.109 In April of 1852, defendant engaged a courier to
accompany defendant on a trip starting June 1. On May 11, defendant sent a letter to the courier
saying he had changed his mind and did not want the courier’s services. The courier sued on May
22. Sometime after that, but before June 1, the courier accepted a substitute job starting July 4. The
issues before the court were whether the courier could sue before the time for performance and
whether the court should sustain the action even though the courier, having entered a substitute
arrangement, could no longer perform the agreement.
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The court answered both questions affirmatively. The court relied in part on the mitigation of
damages principle: “[I]nstead of remaining idle and laying out money in preparations which must
be useless, [plaintiff] is at liberty to seek service under another employer, which would go in
mitigation of the damages to which he would otherwise be entitled for a breach of contract.”110

Further, the court was not swayed by the courier’s inability to perform the June 1 contract, which
made it impossible for the defendant to change his mind: “It seems strange that the defendant, after
renouncing the contract, and absolutely declaring that he will never act under it, should be
permitted to object that faith is given to his assertion, and that an opportunity is not left to him of
changing his mind.”111 Finally, the court rejected the argument that damages calculations will be
too speculative if people can sue before the time for performance: “An argument against the action
before the 1st of June is urged from the difficulty of calculating the damages: but this argument is
equally strong against an action before the 1st of September, when the three months would
expire.”112 The court felt that if the jury could ascertain damages during the time for performance,
it could do so before that time. This argument would not be very persuasive, however, if the
contract was long-term and the repudiation was months or even years before performance would
begin.

Hochster establishes the right of an aggrieved party to treat an anticipatory repudiation as a
breach of contract. Although the court relied in large part on the mitigation principle, the court
offered the aggrieved party an election, either to sue immediately, as the courier did, or to wait
until performance. In modern sale-of-goods cases, UCC section 2–610 limits the latter option,
allowing an aggrieved party to wait only a “commercially reasonable time” for performance.113
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Although the defendant in Hochster clearly repudiated the contract, the court also laid down an
approach for determining, in less obvious cases, whether a party has repudiated. Suppose, for



example, that the defendant’s letter to the courier said that the defendant “does not want to go on
the trip after all.” According to the court, a party must “utterly renounce[ ] the contract, or [do]
some act which render[s] it impossible for him to perform it.”114 Under this test, the “does not
want to go” letter would not be a repudiation. And here’s another example of language that would
not constitute a definitive repudiation: One court held that a statement by an investment company to
its investors who wanted to withdraw their money that withdrawals were suspended for the
“foreseeable future” “was not an unequivocal expression by the [company] of an intent to forego
its obligation to make a payment” by the deadline established by the contract.115

The Restatement (Second) of Contracts has adopted an objective test for determining when
language or an act constitutes a repudiation. A statement must “indicat[e]” that the party will not
perform.116 An act must be “voluntary” and it must make the party “unable” or “apparently unable”
to perform.117 The defendant’s letter stating that he does not want to go on the trip probably is not a
repudiation because a reasonable person would believe that the defendant was merely unsure of
his plans. On the other hand, a definitive statement that a party will not perform unless the other
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party agrees to new significant terms should constitute a repudiation. For example, if the
defendant in Hochster wrote that he would not go on the trip unless the courier accepted a material
pay cut, the defendant’s letter would constitute a repudiation.118 In addition, one court found that a
concrete subcontractor’s letter to the general contractor constituted a repudiation. The letter stated
that the subcontractor would shut down if the general did not accept the sub’s terms within
hours.119

The Restatement and UCC provide tools for parties faced with equivocal language or conduct.
For example, the courier who receives a worrisome letter from the defendant about the prospect of
performance can ask for “adequate assurance of due performance,” because the courier has
“reasonable grounds for insecurity.”120 If the courier doesn’t receive such assurances, he can treat
the situation as a repudiation.121 Of course, what constitutes “reasonable grounds for insecurity”
and what constitutes “adequate assurance of due performance” suffer from the same lack of clarity
as questions of material breach and the right to suspend or cancel.122 For example, is a
distributor’s poor history of making punctual payments and bounced checks enough to constitute
“reasonable grounds for insecurity?” At least one court thought so.123 Is a statement by the
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debtor that he will honor the contract in the future sufficient to constitute “adequate assurance
of due performance,” or must the debtor prove that his financial situation has improved?124

Obviously, the nature of the insecurity has a huge influence on what kind of assurances are
necessary.

A party can retract an anticipatory repudiation before the other party has relied on it or
indicates acceptance of the repudiation as final.125 This suggests that an aggrieved party should
notify the party repudiating the contract if the aggrieved party intends to treat the repudiation as
final.126
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Chapter 9

GROUNDS FOR EXCUSING PERFORMANCE
In the last chapter, we saw that a party can cease performance and cancel a contract when,

among other things, the other party fails to satisfy an express promissory condition or commits an
uncured material breach. Chapter 9 also concerns grounds for releasing a party from the duty to
perform a contract, but these new grounds are not based on the other party’s failure to perform.
Instead, Chapter 9 focuses on various grounds for excusing a party from performance because both
parties have a mistaken view of the facts existing at the time of contracting or, at that time, they
reasonably fail to foresee a “supervening” event (an event that takes place after contract formation)
that makes performance very different from what they expected. Chapter 9 also covers mistakes by
only one party that excuse performance.

Contract law calls an excuse based on both parties’ mistaken view of existing facts a “mutual
mistake.” (Surprise!) Recall an example of a mutual mistake from Chapter 1, in which both parties
to a sale of jewelry reasonably thought the seller was selling a worthless stone for $1, but the
stone turned out to be a diamond worth $50,000.1 The seller may claim a mutual mistake and seek
a return of the diamond.

Contract law labels excuses based on a supervening event either “impossibility,”
“impracticability,” or “frustration of purpose” depending on the context. We will discuss examples
of each of these excuses shortly.2 For now, consider the following example of an impracticability
claim: After an international disruption in oil supply causes the price of oil to skyrocket, an oil
supplier seeks relief from a long-term, fixed-price contract to supply oil to an electric utility. The
oil supplier may claim relief from performance on the basis of impracticability.3

In our discussion of legal excuses, you will see that, although these doctrines introduce new
terminology and strategies of analysis, in the end they amount to nothing more than judicial
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interpretation of a contract to determine whether the parties assigned the risk of the mistake or
of the supervening event. If the court concludes the parties did not assign the risk themselves, the
court may engage in judicial gap filling. For example, did the parties in the oil supply contract
intend to condition the supplier’s performance on the absence of international disruptions? If the
parties did not foresee the disruption, should the court construct such a condition for the parties?
By keeping in mind what courts are really doing, you may be able to take some of the mystery out
of the excuse cases.

As mentioned in Chapter 1, the excuse doctrines are controversial because they allow a party
to avoid duties under an otherwise enforceable contract. Obviously, if too generous, the excuse
doctrines discourage people from entering contracts or relying on them. For example, what
company will want to make or rely on a fixed-price contract to purchase oil if the supplier can
avoid the deal simply because the market price goes up? Purchasers of oil enter such contracts
precisely because they want to assign the risk of price increases to the supplier. On the other hand,
if the supplier must obtain oil at astronomical prices because of an unforeseeable world crisis,
relieving the supplier seems more palatable, both on grounds of freedom of contract (arguably, the
supplier never agreed to perform under such circumstances) and of fundamental fairness. Further,



because circumstances such as world crises disrupting oil supplies are thankfully rare, people can
justifiably rely on their contracts secure in the knowledge that the supplier will not easily wiggle
out of the deal.

When I wrote the second edition, the “Great Recession” of 2008–09 (what was so great about
it?) was just winding down. One of the ramifications of the recession was the pressure it put on
government to “rewrite” contracts, for example, in the financial and auto industries. Most of the
responses of government were through special legislation and bankruptcy, so, thankfully, we don’t
have to focus on the various issues here. But as you read this chapter, think about whether any of
the excuse doctrines might have applied.

Now let’s investigate the excuse doctrines more closely.
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A.    Mistake
I would be remiss (and I hate being remiss), if I didn’t begin our discussion of mistake with the

famous case of Sherwood v. Walker.4 The Walkers contracted to sell a cow named Rose 2d of
Aberlone to Sherwood for $80. According to the majority opinion, both parties thought that Rose
was barren. Rose turned out to be pregnant and worth at least $750. The Walkers refused to
deliver Rose to Sherwood and he sued. The trial court instructed the jury that Rose’s sterility or
lack thereof was inconsequential and the jury decided in favor of Sherwood. The Michigan
Supreme Court reversed and remanded the case for a new trial. The court stated that the jury
should have been instructed that “if they found that the cow was sold, or contracted to be sold,
upon the understanding of both parties that she was barren * * * and that in fact she was not barren
* * * then [the Walkers] had a right to rescind * * * and the verdict should be in their favor.”5

The majority based its holding on the “mutual mistake” excuse: Contract law excuses a party
from its contract when the parties are mutually mistaken about a material fact.6 Notice how easy it
will be for you to remember the elements of the rule. Each element starts with the letter “m.” In
order for the Walkers to avoid the contract there must be a mutual, material, mistake. Let’s analyze
each of these elements.

1.    Mutual
The mistake must be mutual, meaning, of course, that both parties must believe the mistaken

assumption. The jury charge required by the Sherwood majority incorporates the mutuality
requirement by directing the jury to find for the Walkers only if both parties believed that Rose
was barren. The dissent thought that because Sherwood had seen Rose with a bull, he believed she
might not be barren.7 If the dissent was correct, Sherwood did not share the Walkers’ mistake and
the mistake was not mutual.8 The
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dissent therefore disagreed with the majority’s decision to grant a new trial.
Contract law recognizes some exceptions to the mutuality requirement. Recall in Chapter 6 our

discussion of fraudulent concealment.9 You might wonder, if the dissent is correct on the facts,
whether Sherwood had a duty to disclose his view about Rose’s breeding capability and whether
the Walkers therefore had a right to rescind for fraudulent concealment. Relief for the Walkers is
not likely on this ground because, even under the dissent’s view of the facts, Sherwood only



thought that Rose could be made to breed and did not have any hard facts about her condition. Even
if Sherwood had such facts, Sherwood probably did not have a disclosure duty because the
Walkers, as owners of Rose, reasonably should have ascertained the facts for themselves.10

I don’t mean to suggest that the duty to disclose can never arise in unilateral mistake situations.
Consider a variation of the facts of Johnson v. Healy,11 a case first discussed in Chapter 6.12

Suppose Healy sells a new home to Johnson, knowing that the house is defective because of
improper fill supporting the foundation.13 Johnson reasonably does not know about the defect.
Healy says nothing about the quality of the home to Johnson. If Johnson claimed a mutual mistake,
asserting that both parties mistakenly believed the house’s foundation was solid, he would be
unsuccessful. Healy, of course, was not mistaken about the quality of the foundation, so the mistake
was not mutual. However, Healy had a duty to disclose the defect and Johnson can avoid the
contract on this basis.14
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The case is even stronger for rescission when one party knows or should know of the other
party’s mistake.15 Suppose Healy not only knew that the house had a defective foundation, but also
knew or reasonably should have known that Johnson was unaware of the defect. Again, Johnson’s
mutual mistake claim would be unsuccessful. Healy was not mistaken about the quality of the
foundation, so the mistake was not mutual. However, contract law allows Johnson to rescind the
contract because Healy knew or should have known about Johnson’s mistake. One party cannot
take advantage of the other’s unilateral mistake.16

The disclosure duty has been controversial in the context of software licensing. Suppose
Company A licenses software to Company B. A knows of a material defect in the software, but
does not disclose the defect, thinking that it can supply patches to the software later. B incurs
damages when the software fails. Some software vendors have insisted that there is no duty to
disclose material bugs in software under these circumstances. They have ignored the authorities
cited in footnote 14 above. Furthermore, a duty to disclose makes a lot of sense on efficiency
grounds, as I have commented on (with my coauthor) elsewhere:
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As a general matter, the efficiency standard calls for ‘the adoption of legal rules that
facilitate the movement of assets to their most productive uses with as few transaction costs as
possible.’ A duty to disclose material defects contributes to this goal in several ways. For
example, the duty increases the flow of information and therefore the likelihood that each party
will value what it gets more than what it gives up. In addition, a disclosure duty allocates the
risk of material defects to the party best able to accommodate or avoid them. As a comment to
§ 3.05(b) [of the Principles of the Law of Software Contracts] states: ‘Hidden material
defects, known to the software [licensor] but not disclosed, shift costs to the [licensee] who
cannot learn of the defects until it is too late and therefore cannot protect itself.’ A disclosure
duty should also create incentives for the software licensor to improve the quality of its
software.

Disclosure also reduces transaction costs. For example, § 3.05(b) applies only if the
licensee cannot reasonably ascertain the material defect. Therefore, a licensee need not engage
in a costly and ultimately useless investigation to uncover material defects, information already
in the possession of the licensor.17



Many additional normative reasons call for disclosure in this context. In substance, these reasons
amount to an appeal for contracting parties to act fairly and reasonably.18

Here is one more example of a unilateral mistake that can lead to rescission. Suppose you have
a garage sale and place several items on your driveway for your customers’ perusal. Alice asks to
purchase your set of 45 r.p.m. records (the kind with the big hole in the middle), your ten-year-old
Dell Computer, and your old set of golf clubs. You decide to sell the records for $12, the computer
for $100, and the golf clubs for $15, but you don’t tell Alice the individual prices. You draw up a
bill of sale listing the three items, but not their individual prices. You use your portable adding
machine to add up the total because you were not good at arithmetic in school. Unfortunately,
you’re not too good at using the adding machine either, and you enter $10 for the computer instead
of $100.
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You write $37 instead of $127 beside the three items, Alice pays you that amount, and carts off
the junk.

Let’s assume that Alice reasonably is unaware of your clerical error. (Perhaps she was
distracted by looking through the records and by finding Nancy Sinatra’s, “These Boots Are Made
for Walking,” one of the most insipid, yet memorable, songs ever recorded.) You can rescind the
deal. Contract law generally grants rescission for unilateral clerical errors.19 Of course, the
clerical error must be readily provable. If the real reason a party seeks relief is that she realizes
the price was too high or low, an error of judgment, contract law should not grant her relief.20

Remember, people will not be very enthusiastic about making and relying on contracts if the other
party can exit from them too easily.21

On the other hand, if you can prove that you made a clerical error, your negligence in making
the error should be irrelevant, unless extreme.22 Contract law is not in the business of punishing
parties for their harmless errors, even if the errors are pretty stupid. “Harmless” is a key word
here, however. If Alice reasonably relies on your deal at the $37 price, you would not be able to
rescind.23
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Incidentally, you can obtain judicial relief of another kind if you and Alice had agreed on a
price of $127 before you committed your arithmetical error, but she now insists on holding you to
the $37 contract. Contract law seeks to enforce the contract the parties intended to make, not the
one that results from a failure to record the terms correctly on paper.24 So you can ask the court to
reform (rewrite) your contract to reflect the true price.25

Before we leave this interesting subject, a word of warning. The age of computers, digital
information, and electronic communication may mean that there will be more, not less, clerical
errors. Consider Ben and Margaret Altruist (name change here to protect the silly, but the facts are
true), who intended to send a donation to a zoo for $130, but ended up sending a check for $93,447
because their computer placed their ZIP code where the dollar amount was supposed to go. They
got some of their money back, but the zoo had spent some of it. Spending the money without
reasonably knowing about the mistake (apparently the zoo received lots of large donations) is a
good defense to unilateral mistake claims.26 Even big companies have been known to make such
mistakes in their Internet advertisements by pricing their items way below what they intended, so



watch out!
Now try this question based on an actual episode to see whether you have caught on so far.

Recently a prestigious publisher asked me to review a book proposal and offered an honorarium
without mentioning the amount. I provided the review and received the following communication:
“Thanks for the quick turn around of your comments on the proposal. I appreciate this swiftness. I
will send you your honorarium of $475 right away.” Honorariums for such efforts are usually
extremely small and, being swift, I was suspicious. So I wrote back: “I assume you meant $75 (I
would have written more for $475!).” The publisher replied, “right—I guess my shift key is a bit
off. I will see that the $75 payment is issued.” Now
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here’s the test. What would have happened if I insisted on the $475? You are correct! I was
aware of the error, so I would be out of luck.

From this discussion, it may appear that the exceptions to the mutuality requirement swallow
up the rule. The exceptions infrequently apply, however. Most cases involve situations similar to
the dissent’s description of Sherwood v. Walker, in which Sherwood had no hard facts about
Rose’s condition. None of the exceptions apply to this scenario. Sherwood would not have a duty
to disclose. Walker could not claim a clerical error or that Sherwood was aware of Walker’s
error. So, in most cases, contract law affords no relief when the contract proves to be a losing one
for one of the parties.

2.    Material
The mutual mistake must also be material, meaning it must be large or serious.27 This “m”

caused some confusion because early decisions sought to distinguish between mistakes pertaining
to the “substance” of a transaction, in which contract law would grant relief, and mistakes as to
“quality” or “value” in which contract law would not grant relief. In Sherwood, for example, the
majority based its decision in part on the fact that the mistake concerning Rose’s condition was one
of substance.28 But the dissent argued that the parties’ mistake, if any, was over one of the qualities
of Rose, namely whether she could breed. Because substance and quality are not concise terms and
courts manipulated them based on whether they thought that a mistake was material, the modern
approach is to dispense with the substance and quality distinction and to ask directly whether the
mistake was material (important).29 The Walkers originally purchased Rose for $850, and she
turned out to be worth at least $750,30 so the sale of Rose to Sherwood for about one tenth of her
true value, which is the value of a barren cow, certainly seems to satisfy the materiality
requirement.
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3.    Mistake
The third requirement focuses on whether the parties made a “mistake.” By mistake, courts are

not talking about the dictionary meaning of the word. The parties would be mistaken in the
dictionary sense if they thought that Rose was barren, but understood the possibility that she was
not. But that would not be enough for a legal mistake, legal in the sense that it would give the
Walkers the legal ground to avoid the contract. A useful way of thinking about a legal mistake is to
ask whether the parties contracted on the basis of a set of facts that they took as true (Rose is
barren) or whether they contracted on the basis of some conjecture as to the facts (Rose is



probably barren). Contract law excuses the Walkers from their contract only in the former case.31

The requirement of a legal mistake makes sense. Parties who make contracts value what they
are getting more than what they are giving up, but they know that circumstances may be different
than assumed and that they ultimately may be disappointed with their contract. Sherwood valued
Rose more than $80, the purchase price, and the Walkers valued the money more than Rose. But
each knew, at the time they struck the deal, that Rose might be worth a bit more or less than $80. In
effect, they gambled over whether the deal would turn out to be beneficial. Contract law should not
upset these wagers just because one or the other’s gamble proves to be wrong.32 Otherwise,
people could not rely on their contracts and would have little reason to make them. Why would you
enter a contract to sell your neighbor, Alice, your piano for $400 if she could rescind the deal if
she learns that the market value of the piano was only $350? If both parties in Sherwood “knew”
that they were selling and buying a barren cow and did not believe they were gambling over this
quality of Rose, however, then affording relief to the Walkers when Rose turned out to be pregnant
makes some
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sense. If the court required the Walkers to sell, it would be enforcing a contract the parties did
not make and Sherwood would receive an undeserved windfall.

Another way of analyzing the mistake factor in Sherwood v. Walker is through the law of
implied conditions.33 If the contract expressly stated that the Walkers promised to sell Rose “on
condition that Rose is barren,” the Walkers would not have to perform when Rose turned out to be
pregnant.34 Of course, contract language is often unclear about whether the parties allocated such a
risk. For example, lots of courts agonize over whether the parties meant an “as is” clause or the
like to allocate the risk of defects that are not easy to discover. Consider a clause that states that a
purchaser of real property “has examined this property and agrees to accept same in its present
condition.”35 The court presented with this language held that the parties intended to allocate the
risk of a defective septic system to the purchaser of the property, even though the purchaser failed
to discover the defect after an inspection and the defect made the property uninhabitable. Another
reasonable interpretation of the language is that the parties intended the purchaser to assume the
risk only of those defects that a reasonable inspection would uncover. But this argument has not
been very successful.36 The message for the contract drafter (maybe you, some day) is to draft risk
allocation clauses clearly. A general “as is” clause will not do.

Because the parties did not expressly allocate the risk of the mistake in Sherwood v. Walker,
the issue for the court was whether a condition should be implied in fact or law. If Sherwood had
specifically asked for a barren cow (destined for Wendy’s, let’s say), and the Walkers offered
Rose for $80, with neither party suspecting Rose’s true nature, a good case could be made that the
parties meant to condition the sale on Rose being what they thought she was—barren. On the other
hand, if Sherwood had stated that he was interested in purchasing breeding cows, and thought that
Rose could be made to breed, while the Walkers assumed otherwise, the parties obviously did not
intend such a condition. We can understand the disagreement between the majority and dissent in
Sherwood based on these alternative views of the facts. The majority clearly believed the facts
were closer to the Wendy’s
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example, but the dissent favored the interpretation that Sherwood wanted to purchase a



breeder.
Suppose the parties never discussed Rose’s qualities and, in fact, never even thought about this

issue. The court must then wrestle with the question of whether to imply a condition precedent of
Rose’s infertility as a matter of law. We saw in Chapter 7 the several sources of gap fillers
available to the court, including economic analysis, fairness, and other instrumental reasons.37 On
fairness grounds, for example, a court would have to compare the parties’ positions if the court
enforces the contract with their positions if it does not. If the court enforces the contract, Sherwood
gets a cow worth at least $750 for $80. The Walkers lose at least $670, or more if you consider
that they paid $850 for Rose. If the court refuses to enforce the contract, Sherwood loses a
windfall of $670. The $670 is a windfall because, under the assumption that the parties never
thought about Rose’s attributes, Sherwood’s skill in evaluating Rose or his bargaining prowess did
not contribute to his achieving the large gain. If the court rescinds the contract, the Walkers
continue to own an asset that is worth about what they paid for it. A good argument can therefore
be made that the fair result is to find an implied-in-law condition precedent of Rose’s infertility
and to grant the Walkers relief. (We will look at how economic analysis helps fill gaps shortly.)38

The question of whether contracting parties made what we are calling a “legal mistake” comes
up in lots of different contexts. Each calls for a difficult determination of whether the parties
contracted on the basis of the perceived truth of certain facts or whether the parties were gambling
over them. For example, people suing for injuries in auto or other accidents often agree to releases
after the defendant’s insurance company pays them a sum of money.39 Suppose Alice is in an auto
accident and breaks her arm. She agrees to a release after the insurance company pays her $1000.
Complications then develop and Alice’s arm falls off. Medical costs alone amount to over
$100,000. Is Alice entitled to relief under the doctrine of mutual material mistake?
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At first blush you might say (at least I would) that, although both parties thought she had only a
$1000 injury (mutuality requirement satisfied) and that the difference between her apparent and
actual injuries were material (more than 100 times as large), contract law should not excuse Alice
from her release because the parties were not legally mistaken. Everyone knows that
complications can develop after an injury and that a release allocates the risk of additional
complications to Alice. Put another way, the parties gambled over whether the injury was worth
more or less than $1000 and Alice lost the gamble.

This is the approach most courts have taken.40 However, when new injuries come to light that
are sufficiently catastrophic and unforeseeable, some courts have been more receptive to a mistake
argument.41 The following reasoning supports such a result. Alice and the insurance company
gambled over some degree of unknown risk, for example, the amount of time for her arm to heal,
but they did not intend for Alice to take the risk of unknowable and catastrophic injuries. Granting
relief to Alice in this situation should not threaten the reliability of releases because the reasoning
would apply only in rare instances.

There is one situation in which a person who has sustained personal injuries has been quite
successful in avoiding releases. I’m thinking of the unfortunate situation where the injured party
does not know she is injured at all at the time of signing the release. Later, she learns the truth and
seeks compensation for her injuries. Courts may grant relief under the theory of mutual, material,
mistake.42
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B.    Impossibility of Performance

1.    Objective Impossibility
First we study “objective” impossibility, meaning that the promisor literally cannot perform

because of circumstances beyond the promisor’s control. Then we will turn to “subjective”
impossibility, where performance is impossible, but the promisor is somehow responsible for her
plight.43 Sorry, no relief to the silly promisor in the latter case.

Suppose on January 2, the owner of a music hall rents the hall to Eminem for a performance on
April 2, for a rental fee of $5000. The contract says nothing about what happens if the music hall
burns down. On March 30—you guessed it—the hall does burn down.44 Is the music hall owner
liable to Eminem for breach of contract when she cannot provide the hall for his singing (if that is
what I should call what Eminem does)?

The parties wrongly assumed that the music hall would be in existence on April 2. When a
supervening event, like the fire, makes performance impossible, contract law may excuse
performance under the doctrine of “impossibility of performance.” But just as not every mistake
excuses performance, not every event that makes performance impossible brings relief. The court
first asks whether the parties allocated the risk of the event, like the fire, either expressly or
impliedly in the contract. Further, if they didn’t contemplate the occurrence of the event at all,
courts must fill the gap for the parties. This set of inquiries is no different than the implied-terms
analysis discussed previously under the mutual mistake rubric.45

a.    Express Risk Allocation
I’ve already told you that the music-hall contract did not contain an express allocation of the

risk of the music hall burning
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down. Of course, resolution of the case would be easy if it did. If the contract stated that
“music hall promises to furnish the hall to Eminem on April 2, but if the music hall burns down
before that date, music hall has no liability to Eminem,” a court should enforce this condition
subsequent.46 The music hall owner would not be liable to Mr. Eminem.

Express clauses such as above are often called “force majeure” clauses. Such terms excuse
promisors in case of natural catastrophes, such as fires, earthquakes, or hurricanes—you get the
picture. Force majeure clauses often also excuse promisors in case of war, governmental
regulation, or labor strikes. For that matter, parties can condition a promisor’s performance on the
non-occurrence of any event they choose. One caveat, however. Courts construe force majeure
terms rather narrowly, meaning that if the disruption is not within the meaning of the clause, a court
is not likely to include it by analogy.47

b.    Implied-in-Fact Risk Allocation
In the absence of an express allocation of the risk of a fire, the court will look for factual

evidence to determine whether the parties nonetheless intended to release the music hall owner if
fire destroyed the hall.48 Sources of interpretation discussed in Chapter 7, such as the parties’
negotiations and purposes, trade custom, and course of dealing, are helpful in determining the



parties’ intentions.49 Remember also that courts prefer to decide cases based on the parties’
intentions and may strain to find them, because they
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feel uncomfortable filling gaps. After all, the parties, not the courts are supposed to draft
contracts. Courts therefore may speak of the parties’ intentions even when the evidence is far from
clear that the parties even thought about the matter.

c.    Implied-in-Law Risk Allocation
In Taylor v. Caldwell, an old classic closely resembling my Eminem hypo, the court observed

that the parties did not consider the possibility of the hall burning down when they wrote the
agreement: “The parties when framing their agreement evidently had not present to their minds the
possibility of such a disaster * * *.”50 Instead of finding the parties’ intentions, the court filled the
gap by asking how the parties would have allocated the risk of the fire had they thought about the
issue. Specifically, the court thought that the parties would have excused the music hall owner. In
language that some courts still use today, the court labeled the existence of the music hall the
“foundation” of the contract, and held that the parties would have excused the music hall owner if
the “foundation” was destroyed.51

Thus, under the “foundation” approach, courts fill gaps first by finding the purpose of the
contract and then by presuming the parties would have contracted to call off the deal if that
purpose (foundation) was destroyed. This approach, which requires courts to predict how the
parties at the agreement stage would have dealt with the unanticipated circumstances, leaves much
to the court’s discretion and makes results hard to predict. One clue is that at the agreement stage
the parties likely would have presumed that each would act reasonably and fairly as circumstance
develop. For example, suppose a supplier contractually agrees to supply molasses from “the usual
run from the National Sugar Refinery.”52 If they had contracted with respect to the issue of
unanticipated circumstances, the parties likely would have wanted to elucidate the kinds of events
beyond the control of the supplier that would excuse performance. Willful, reckless, and negligent
failures to perform surely would be absent from the list because parties expect reasonable conduct
from their counterpart.53

We have seen that another source of judicial gap filling is based on economic efficiency.54

Some lawyer-economists assert that courts
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should fill gaps by supplying the rule the parties would have wanted. Unlike the court’s
analysis in Taylor, however, the economic approach seeks to place the risk of unanticipated events
more scientifically on the “superior risk bearer” or the “superior risk avoider” because that is
what the parties would have wanted.55 For example, the “superior risk bearer” is the party better
able to bear the risk, such as by purchasing insurance.56 Because the music hall owner can
purchase fire insurance, this source of gap filling suggests the music hall owner should bear the
risk of the hall’s demise. Impossibility therefore would not be a defense for the music hall under
this approach.

d.    The Restatement (Second) and the Uniform Commercial Code
The Restatement (Second) of Contracts and the UCC contain impossibility provisions.57 The



Restatement excuses a promisor when a person “necessary for the performance of a duty” dies or
is so incapacitated that performance is impracticable.58 In such cases, the Restatement declares
that the death or incapacity “is an event the non-occurrence of which was a basic assumption” of
the contract.59 This rule constitutes a default or gap-filling rule that assigns the risk of the
necessary person’s death or incapacity to the promisee. The Restatement (Second) also excuses a
promisor when a “thing” necessary for performance fails “to come into existence,” is destroyed, or
deteriorates sufficiently to make performance
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impracticable.60 The UCC section 2–613 excuses a seller of goods when the goods are
identified to the contract at the time of contracting and then, before the risk passes to the buyer,61

they “suffer casualty” through no fault of the parties.62 Consider, for example, a grower who has
agreed to sell certain wheat to a grain elevator, but a violent flood destroys the wheat before
harvesting. Under section 2–613, a court could excuse the grower. However, if the contract does
not specify which wheat crop the grower will sell, the UCC does not protect the grower (because
the goods are not identified to the contract).63

2.    Subjective Impossibility
Here’s a kind of impossibility that will not excuse a promisor. Let’s use the molasses-supplier

hypo from subsection c above. Suppose the supplier of molasses promises to deliver “1,500,000
wine gallons * * * of the usual run from the National Sugar Refinery.”64 National fails to produce a
sufficient quantity of molasses and the purchaser sues when the supplier delivers only about
344,000 gallons. The supplier claims impossibility of performance because National Sugar fell
down on the job!
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If the supplier could have assured a sufficient quantity of molasses by contracting with
National Sugar and failed to do so, the supplier’s impossibility claim will fail even though it is
literally impossible for the supplier to perform.65 This is because the shortfall was the “fault” of
the supplier, who did not secure the contract with National Sugar. Because other suppliers, acting
reasonably, would have obtained a contract with National Sugar and therefore could have
performed, contract law calls our supplier’s impossibility “subjective” rather than “objective.”66

The supplier’s failed impossibility defense can also be seen as interpretation of an implied
condition. The parties impliedly conditioned the supplier’s performance on National Sugar
producing enough molasses, provided that the supplier did everything reasonable to assure that
National Sugar would produce a sufficient supply. This implication arises because of the purpose
of the contract between the purchaser and the supplier. After all, why contract with a supplier if the
supplier is not going to try to get a commitment for the product?67 Alternatively, the court could
justify the holding as gap-filling, finding that the parties would have constructed such a condition
had they bargained over the matter.

C.    Impracticability of Performance
Suppose a supervening event does not make performance impossible, but it dramatically

increases the promisor’s cost of performance. Contract law also recognizes an excuse in this
situation. Early cases recognized that absolute impossibility was too narrow a ground for relief:



“ ‘A thing is impossible in legal contemplation when it is not practicable; and a thing is
impracticable when it can only be done at an excessive and unreasonable cost.’ ”68

Consider again the example with which we opened this chapter: An oil supplier seeks relief
from a long-term, fixed-price
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contract to supply oil to an electric utility after an international disruption in oil supply causes
the price of oil to skyrocket. Assume, for example, that oil becomes ten times more expensive for
the supplier to import. Because this contract involves the sale of goods, the UCC would apply.
Section 2–615(a) sets forth the standard of impracticability, and also serves as a model in non-sale
of goods cases.69 The section provides in part:

Delay in delivery or non-delivery in whole or in part by a seller * * * is not a breach of his
duty under a contract for sale if performance as agreed has been made impracticable by the
occurrence of a contingency the non-occurrence of which was a basic assumption on which the
contract was made * * *.70

You can see that section 2–615 requires that performance is “impracticable” and that the
parties erred over their “basic assumption” that a contingency causing the impracticability would
not occur.71 Comment 4 to the section nicely fills out the meaning of these requirements:

Increased cost alone does not excuse performance unless the rise in cost is due to some
unforeseen contingency which alters the essential nature of the performance. Neither is a rise
or a collapse in the market in itself a justification, for that is exactly the type of business risk
which business contracts made at fixed prices are intended to cover. But a severe shortage of
raw materials or of supplies due to a contingency such as war, embargo, local crop failure,
unforeseen shutdown of major
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sources of supply or the like, which either causes a marked increase in cost or altogether
prevents the seller from securing supplies necessary to his performance is within the
contemplation of this section.72

Let’s look further at the elements of impracticability of performance both in sale-of-goods and
other contexts.

1.    Impracticability
Together section 2–615 and comment 4 suggest that a very serious disruption must occur

(“alters the essential nature;” “severe shortage;” “prevents the seller from securing supplies
necessary to performance”).73 Foreseeable moderate changes in market prices, consumer demand
or the promisor’s financial situation alone should not be enough for a finding of impracticability
because these are precisely the kinds of risks that parties expect to take when they enter
contracts.74 In our problem, the price of oil inflates by a factor of ten, which courts usually find
sufficient to satisfy the impracticability test.75

2.    Basic Assumption
For a court to find impracticability, the parties’ basic assumption must be that the major

disruption would not occur. This second requirement, as applied to our problem, boils down to the



issue of whether the parties allocated the risk of the oil shortage expressly or impliedly in fact to
the supplier, or whether they
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contracted on the assumption that such an oil disruption would not happen. If the facts support
a finding that the parties intended to place the risk on the supplier, the court will not excuse the
supplier on the basis of impracticability.76 If the court believes a basic assumption of the parties
was that there would be no such disruption (and the disruption is severe enough), the court will
grant relief.77 In the latter case, courts recognize that “[i]t is implicit * * * that certain risks are so
unusual and have such severe consequences that they must have been beyond the scope of the
assignment of risks inherent in the contract, that is, beyond the agreement made by the parties.”78

What are the sources of evidence that would suggest that the parties did in fact allocate the risk
of the disruption to the supplier? Foreseeability of the risk plays a large role in lots of cases.79 If
the parties reasonably should foresee a coming major disruption in oil supply and the supplier did
not protect itself in the contract, many courts would say that the supplier must have intended to
accept that risk,80 or at least that the supplier should have protected itself. Thus, the court might
draw on a fault-based reason for holding the supplier to the contract.
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A caveat is in order with respect to the foreseeability factor, however. As nicely stated in
Transatlantic Financing Corp. v. United States, “[f]oreseeability or even recognition of a risk
does not necessarily prove its allocation. * * * Parties to a contract are not always able to provide
for all the possibilities of which they are aware, sometimes because they cannot agree, often
simply because they are too busy.”81 Note that the court is saying that, even if a risk is foreseeable
or foreseen, the parties did not necessarily intend to place that risk on the promisor. In short, the
foreseeability of an event, or the fact that a risk was foreseen, should be probative factors in the
risk allocation puzzle, perhaps heavily-weighted ones, but foreseeability should not preclude other
inquiries.

What other facts are probative of the parties’ actual risk allocation? Perhaps to support the
conclusion that the supplier accepted the risk of world events, the purchaser of the oil could prove
that it paid a premium (extra) for the oil due to the risk the supplier was accepting. Some courts
also believe that the type of contract is probative of risk allocation. For example, courts reason
that a fixed-price contract shows that the supplier intended to accept the risk of price increases and
the purchaser intended to accept the risk of falling prices.82 (But the possibility always exists, and
this is the maddening thing about impracticability analysis, that the parties did not allocate the risk
of calamitous rising or falling prices.) Further, the purchaser might try to show that the custom in
the trade or the parties’ course of dealing prove that suppliers ordinarily accept the risk of
disruptions (at least to the extent experienced by the parties).83

Thus far we have focused on our supplier’s plight and, therefore, the rights of sellers of goods
to claim impracticability. But as should be clear, impracticability applies to other kinds of
contracts,84 and, for that matter, to purchasers of goods.85 For an
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example of the latter, a buyer might claim impracticability when it agreed to excavate and



purchase gravel from a landowner, only to find out that a large part of the gravel was under water
and would be more than ten times the expected cost to excavate.86 I know, I know, this is really a
mistake example. The location of the gravel, underwater or not, was a situation that existed at the
time of contracting, not a supervening event. But the court entertaining these facts treated the
problem as one of impracticability (showing that these doctrines overlap).87 In fact, the case is
often cited as an early authority supporting the impracticability excuse.

D.    Frustration of Purpose
Impracticability cases involve grounds for excusing performance because an unanticipated

event dramatically increases the cost of performance. What happens if the cost of performance
does not change, but the value of what a party is going to receive drastically decreases? The
famous case of Krell v. Henry88 deals with this issue. Henry saw Krell’s advertisement to rent his
suite to view the King’s coronation procession and entered an agreement with Krell to use the suite
for two days during the coronation. The King became ill and the procession did not take place. Did
Henry have to honor his contract nonetheless?

Notice that Henry’s duty under the contract did not become more expensive due to the King’s
illness and the lack of a coronation procession. However, what Henry was to receive, the value of
the rooms, dramatically decreased for that reason. Although the contract did not expressly state that
Henry’s purpose in renting the rooms was to view the procession, the court admitted parol
evidence showing that purpose and found that viewing the procession was the “foundation” of the
contract.89 Further, the court excused Henry because “a state of things * * * essential to [contract]
performance perishe[d] or fail[ed] to be in existence,” and this failure “cannot reasonably be said
to have been the contemplation of the parties at
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the date of the contract.”90 This analysis once again is reminiscent of the other excuse doctrines
in that it asks whether the parties’ allocated the risk of the supervening event, here the King’s
illness and cancellation of the procession. All of the usual suspects come into play in answering
this question. Was such an illness and cancellation foreseeable? Should Henry have “guard[ed]
against” it?91 Did Henry have other use for the rooms, or was viewing the procession the only
purpose? In fact, the court cites Taylor v. Caldwell, an impossibility case (you remember, the
music hall burned down and the court declared performance impossible), as authority for granting
Henry relief.92

The challenge in frustration cases (as well as in the other excuse domains) is drawing the line
between events sufficiently unforeseeable and serious to justify granting relief and events not
meeting these criteria. Contrast Krell v. Henry, for example, with another venerable case, Lloyd v.
Murphy.93 Murphy received no relief even though his five-year lease of a location “for the sole
purpose of conducting thereon the business of displaying and selling new automobiles * * * and for
no other purpose whatsoever” (except for an “occasional sale of a used automobile”) was
impaired by a federal government order that first halted and then restricted the sale of new
automobiles.94 The court thought that Murphy’s hardship was insufficiently extreme because, with
restrictions, he could continue to sell new cars. Further, the regulation restricting cars sales during
World War II was foreseeable, even anticipated, at the time the parties contracted. In fact, at that
time “[a]utomobile sales were soaring because the public anticipated that production would soon
be restricted.”95 Clearly Henry’s frustration claim was therefore more compelling, both in terms of



the magnitude of the disruption and the lack of foreseeability of the supervening event. The latter
observation, of course, requires the belief that the parties reasonably could not anticipate that the
King could become so ill he would postpone the coronation.
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E.    Remedies after a Finding of Excuse
Now we look at the question of what relief, if any, a court should grant to a party after the court

has excused the other party from performing a contract. Suppose for example, you contract to
construct a screen porch on the back of Alice’s house for $10,000. You purchase all of the
materials for the construction, spending $1000 before new zoning regulations prohibit the
construction of such porches. (This is unusual, but just go with the hypo.) You are a litigious sort
and you sue Alice for breach of contract after she refuses to pay you anything. The court excuses
Alice from the contract on the basis of impossibility (it would be illegal for you to build the
porch.).96 This means that you cannot recover your lost profit on the porch project. But what about
your $1000 reliance loss?

1.    Judicial Approach
Courts have not decided this remedial issue uniformly. Some courts simply “leave the parties

where they find them” after declaring an excuse, meaning neither party gets anything once the court
calls off the contract.97 Under this approach, you can not recover the $1000. Other courts allow
restitution claims, but your $1000 of expenses did not benefit Alice so you’re out of luck in those
jurisdictions as well.98 Some courts do allow reliance recoveries, but the grounds for recovery
may vary. Some of the possibilities: You can recover, but only for the work and supplies “wrought
into”
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(incorporated in) the structure.99 Alternatively, you can recover for any essential reliance,
meaning reliance “made pursuant to the specific request” of the party being excused “as set forth”
in the contract.100 Finally, you can recover, but only if Alice was somehow at fault in causing the
event that excuses performance.101 This, of course, is not the case in our hypo. But in another case
where a general contractor’s bid was irregular and the general contractor therefore lost the main
contract, a court held that the subcontractor could recover for its reliance loss even though the
court declared the contract impossible to perform.102

The Restatement (Second) of Contracts grants court lots of flexibility in determining remedial
issues after an excuse finding. Restatement sections 158 and 272 provide that:

Relief Including Restitution
(1) In any case governed by the rules [of mistake, impracticability and frustration], either

party may have a claim for relief including restitution * * *.
(2) * * * [I]f those rules * * * will not avoid injustice, the court may grant relief on such

terms as justice requires including protection of the parties’ reliance interests.
Under the Restatement, you have a fighting chance to recover your $1000, but the court has lots

of discretion to decide one way or the other. In terms of “justice,” you can argue that you spent the
$1000 in a good faith belief that the contract would go through and, since you cannot recover your
profit, awarding $1,000 to you is a fair compromise. On the other hand, Alice can assert that you
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accepted the risk of supervening zoning regulations that would make performance impossible.

2.    Judicial Reformation after an Unanticipated Event
We have now seen that courts sometimes excuse a party from performance and give limited

relief or no relief to the other party, even when that other party is severely disappointed by
recognition of the excuse. For example, you will not be very happy when a court declares your
screen-porch construction contract unenforceable if you stood to make a handsome profit from its
completion. While reading this chapter, perhaps the thought entered your mind that courts should
reform (rewrite) contracts, not only because of a mistake in setting down the terms of the
agreement,103 but because of unanticipated circumstances. Indeed, in a crude way that is what
courts do when they award restitution or reliance to a disappointed party. But why won’t courts
reform contracts, such as by adjusting the price of Rose 2d, instead of allowing the Walkers to
rescind,104 or by requiring the U.S. to pay some, but not all of Transatlantic’s extra expenses for
transporting goods along a longer route because of war?105

One now infamous case tried a judicial reformation strategy with results more calamitous than
most of the disruptions in the cases we have discussed (at least in terms of feedback in the law
reviews and by other courts). Aluminum Co. of America v. Essex Group106 involved complex
facts, but, boiled down, the case amounted to a promise by ALCOA to process aluminum and a
promise by Essex to pay according to a price formula dependent on the wholesale price index
(WPI). Unexpected cost increases not reflected in the WPI meant that ALCOA would lose over
$75 million under the contract. Among lots of other things, the court found that “the shared
objectives of the parties with respect to the use of the WPI have been completely and totally
frustrated,” and reformed the pricing provision to allow ALCOA to receive its costs of processing
plus a profit of one cent per pound.107

The reaction to this decision was brutal. One leading commentator of the time called the
court’s decision “bizarre.”108
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Most of the criticism centered around the accusation that the court did not have the expertise or
the power to rewrite contracts for the parties.109 Writers who favored court adjustment in some
circumstances (OK, I was one of them110) thought that courts could accomplish the task of judicial
reformation, at least in some circumstances, and that courts did have the power to do so.

With respect to whether judges were qualified to reform contracts, surely the parties could do
a better job themselves. However, when parties cannot agree whether one of them has been
excused, or cannot agree on an appropriate adjustment formula, judicial reformation, such as in
ALCOA, doesn’t seem that outlandish. For example, the parties’ goals in entering the contract and
the contract’s express terms may offer guidance concerning how to adjust the contract. ALCOA
bargained for a guaranteed market for its services, which it achieved by contracting with Essex
Group. Obviously, it also desired to make a profit on the deal. Essex Group sought ALCOA’s
commitment to perform the processing of Essex Group’s aluminum at a reasonable price.111

Although these are rather broad parameters, and do not tell us very much about the allocation of
risk of unanticipated increases in the cost of processing, these purposes do suggest that the parties



did not expect one party to face massive losses in performing the contract.
Other guidance also may be available. A court could look to similar contracts made or

modified by others under comparable conditions. A court could also investigate documents or
statements concerning the purpose of the use of the WPI in the ALCOA contract. For example, if
the parties intended the provision to assure that ALCOA made a profit, a court could adjust the
contract to ensure such a result.

As a general matter, the argument against judicial reformation based on the lack of judicial
competence seems unpersuasive because judges routinely involve themselves in complex cases,
apparently with the approval of actors in the legal system. I’m thinking, for example, of the
substantive and remedial complexities

370

of securities, patent, and antitrust cases. (Don’t worry, you’ll get to these in upperclass
courses.) Critics of judicial reformation overlook resources available to judges, including special
masters, magistrates, and expert witnesses.

As mentioned, critics also claim that courts do not have the power (meaning authority) to
adjust a contract for the parties because the strategy restricts the parties’ freedom of contract.112

But lots of evidence suggests that business parties expect flexibility and cooperation when things
go awry in their contracts.113 More concretely, they expect their contracting counterpart to agree to
an adjustment when an unanticipated event means that one of them will suffer losses much greater
than either imagined when they made the contract.114 If the parties reasonably expect adjustment,
judicial reformation is only a form of specific performance that supports parties’ freedom of
contract. Of course, this argument depends on a finding that each party reasonably believed that the
other is under a legal duty to be flexible.115

If the court finds that the parties did not foresee the magnitude of the problem that has
developed and did not allocate its risk, then court reformation does not impinge on the parties’
freedom because the parties have left a gap in their agreement. Essex, of course, could have
insisted that ALCOA promise to perform under all circumstances, in effect making ALCOA an
insurer of the contract. In such a case, a court should hold ALCOA to its promise. But in the
absence of such a promise, neither party is contractually entitled to any particular resolution of the
contract breakdown. The parties’ failure to allocate the risk themselves arguably constitutes
implicit consent to allow the court to intervene to adjust the agreement for them.

Finally, the criticism of court reformation based on freedom of contract fails to recognize that
courts often “make” portions of contracts for the parties. We have seen, for example, that the UCC
authorizes courts to fill gaps in contracts based on reasonableness, instructs courts to excise
unconscionable terms from contracts, and allows specific performance according to terms the
court views as
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“just.” In fact, a UCC comment expressly authorizes judicial reformation in excuse cases.116 In
addition, courts have long adjusted non-sale-of-goods contracts, including covenants not to
compete, and land-sale contracts.117

Well, I have gotten my gripes about the reaction to judicial reformation off my chest. You
should understand, however, that contract law has not, for the most part, taken this step and



remedies for mistake and disruptive supervening events remain limited.118 In fact, some courts
have been rather rude about ALCOA: “Under the logical consequences of [ALCOA] there would
be no predictability or certainty for contracting parties who selected a future variable to measure
their contract liability. Whichever way the variable fluctuated, the disappointed party would be
free to assert frustrated expectations and seek relief via reformation.”119 But a careful analysis of
many cases that discuss ALCOA (would I do otherwise?) shows that much of the criticism is of the
court’s finding that ALCOA did not assume the risk of the price rise, not of the court’s resolve to
fix the contract for the parties.120
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Chapter 10

THIRD PARTIES
Up to now, we have devoted all of our efforts to analyzing the rights of the parties who make a

contract (you know, often you and your neighbor, Alice). This chapter focuses on the rights of other
parties, namely those who did not make the contract, called third parties. Part of the challenge of
this topic is determining which third parties have rights under a contract made by others. In
Chapter 1, I offered the example of a contract between a city and a manufacturer that regulated the
amount of pollution emitted from the manufacturer’s plant.1 Third-party beneficiary law governs
the issue of whether citizens, who were not a party to this contract, can sue the manufacturer
directly if the manufacturer exceeds the pollution limits set in the contract. We will see that the
answer depends on whether the city and manufacturer intended to give the citizens such a right.2
Part A of this chapter discusses this and other questions about third-party beneficiary law.

Part B of this chapter discusses assignment of rights and delegation of duties under a contract.
Again, Chapter 1 offers a helpful example of an assignment of rights (if I don’t say so myself). A
small local hardware store sells to True–Value the hardware store’s contract right to the delivery
of inventory from a wholesaler. In the terminology of assignment law, the hardware store has
assigned its contract right to True–Value. Note that this is different from third-party beneficiary
situations. True–Value’s rights, if any, come about because of the assignment to it of the hardware
store’s rights under an existing contract between the hardware store and the wholesaler, not (as in
third-party beneficiary law) because the hardware store and wholesaler made a contract to benefit
True–Value. In assessing True–Value’s rights, we ask whether requiring the wholesaler to deliver
to True–Value instead of to the hardware store materially changes the wholesaler’s duties, not
whether the hardware store and wholesaler intended to benefit True–Value by making their
contract. These distinctions are important and will become much clearer after reading the body of
this chapter.

Suppose True–Value purchases the local hardware store in its entirety, but the hardware store
owed the wholesaler money. As
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part of the purchase of the hardware store, True–Value agrees to pay the debt. In the
terminology of contract law, the hardware store has delegated to True–Value the hardware store’s
duty to pay the wholesaler. More on the respective rights and duties of the parties in this context in
due time too.

A.    Third-Party Beneficiaries

1.    Introduction
Suppose you owe your friend, Taylor Plantations, $40. You agree to mow Alice’s lawn. In

exchange, she promises to pay Taylor directly the money you owe him, instead of paying you. Can
Taylor sue Alice if you perform and Alice does not pay him?

A long time ago, the consensus was that Taylor could not sue. Taylor was not in “privity of
contract” with Alice, meaning that he wasn’t a party to your contract with Alice, so how could he



sue for breach of that contract? The main exception to the privity barrier was for beneficiaries of
trusts, who were allowed to sue the trustee, even though the beneficiary was not a party to the trust
arrangement.3 The last sentence is a lot to swallow if you are not familiar with trusts. Trusts are
beyond the scope of this book (and first-year contracts courses), so a simple example will have to
do. If parents set up a trust fund for their child at Perpetual Bank, the bank, as trustee, holds the
money for the child, the beneficiary of the trust. Although the child was not a party to the contract
between her parents and Perpetual Bank, the child can sue the bank for breach of the trust
relationship, for example, if the bank breaches its fiduciary duty (duty of care) with respect to
handling the trust fund.4

Apart from trusts, early contract law generally required a party to be in privity of contract in
order to sue.5 Reluctance to

375

extend the right to sue to non-parties was understandable because of the fear that over-
extension of the right to sue on other people’s contracts could deter promisors from entering
contracts. For example, the manufacturer in our earlier example who agreed to pollution limits in a
contract with the city may have thought twice about contracting if each and every citizen could sue
it for breach of the agreement.6 Further, over-extension could tax the courts. Think of the potential
caseload if each citizen could sue over the pollution excesses of the manufacturer. Finally, contract
law is supposed to be based on assent.7 To be consistent with this principle, the manufacturer
should be liable to individual citizens only if the manufacturer agreed to accept such liability.8

We now proceed to investigate two categories of third parties whose rights to sue have been
recognized, namely creditor and donee beneficiaries. We will see that contract law recognized
rights in these parties because many of the above concerns do not apply to them.

2.    Creditor Beneficiaries
In the opening problem in Section A, modern contract law allows Taylor to sue Alice for

breach of her promise (made to you) to pay him. Taylor is a creditor beneficiary who can sue
because you owed Taylor money and you made the contract with Alice in order to pay Taylor.

The court in the great case of Lawrence v. Fox9 helped create the creditor–beneficiary
category.10 Holly owed Lawrence $300.
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Holly then loaned $300 to Fox in exchange for Fox’s promise to pay $300 to Lawrence. The
court had to decide whether Lawrence could sue Fox directly to enforce Fox’s promise to pay
Lawrence.

First, the court noted the close analogy between the facts of the case and an actual trust
arrangement, where a beneficiary could sue. The money Holly loaned Fox was not a trust fund
because the money became Fox’s property, meaning that Fox could use the money for whatever he
wanted. Nevertheless, just as the nature of a trust implies a promise by the trustee to the
beneficiary to pay the beneficiary, the arrangement between Holly and Fox implied a promise by
Fox to Lawrence to pay him.11 The logical step taken in the trust cases, of allowing a beneficiary to
sue when the trustee breaches its duties, the court reasoned, therefore should also be taken in cases
such as Lawrence v. Fox.



You may believe that the court’s invocation of an implied promise from Fox to Lawrence was
an unpersuasive legal fiction to avoid the problem of Lawrence’s lack of privity of contract. But I
hope to convince you that the policy reasons for extending the right to sue to Lawrence are strong.
None of the concerns raised above about extending the category of who can sue too far seem very
strong in Lawrence.12 Creditor beneficiaries are a clear, finite category, minimizing the fear of
overtaxing the courts or of discouraging promisors from contracting. Further, although finding an
implied promise from Fox to Lawrence is a stretch, one can argue that Fox accepted the duty to pay
Lawrence when Fox made his promise to Holly. After all, the contract specifically named
Lawrence as the beneficiary. Not only do the policies against extending rights melt away, but
strong positive policies in favor of extending rights exist. Contract law recognizes Lawrence’s
right to sue in order to decrease the likelihood of multiple lawsuits to resolve the parties’ rights. (If
Lawrence cannot sue Fox directly, Holly will have to sue Fox, then if Holly has second thoughts
about paying Lawrence, Lawrence will have to sue Holly.) Contract law also recognizes
Lawrence’s standing to sue in order to place management of the lawsuit against Fox in the hands of
the party with the greatest interest in pursuing the claim.

The Lawrence court considered another vexing issue: After their agreement, Holly and Fox had
the right to change their minds
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and to release Fox from his obligation to pay Lawrence. In other words, Lawrence’s rights are
contingent on Holly and Fox not changing their minds. As a general matter, should the contingent
nature of the third-party’s rights mean that the third party should not be able to sue?13 The court
observed that Holly and Fox had not changed their minds, so the court did not have to resolve the
issue.14 The court therefore left for later cases the question of when a third party’s rights should
vest (become non-changeable). We’ll take up this issue shortly.15

As noted, third parties who can sue under the authority of Lawrence v. Fox became known as
“creditor beneficiaries.” The Restatement (First) of Contracts, section 133, defined creditor
beneficiaries:

(1) Where performance of a promise in a contract will benefit a person other than the
promisee, that person is * * *

(b) a creditor beneficiary if no purpose to make a gift appears from the terms of the
promise in view of the accompanying circumstances and performance of the promise will
satisfy an actual or supposed or asserted duty of the promisee to the beneficiary * * *.16

Note that the Restatement’s definition of a creditor beneficiary encompassed a larger class than
the one created by Lawrence v. Fox. Under the Restatement, the promisee did not have to owe the
beneficiary a money debt. Further, the debt did not have to be real because a “supposed or asserted
duty” would do.17 This further expansion also should not be worrisome. If Holly tells Fox that
Holly owes Lawrence money and extracts Fox’s promise to pay Lawrence, what should it matter if
Holly’s obligation to Lawrence is only in Holly’s mind? Fox should understand that, should Fox
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breach, Lawrence has the most to lose and that Holly intended to confer on Lawrence a right to
performance. The class of potential plaintiffs still seems well within manageable bounds.



3.    Donee Beneficiaries
Donee beneficiaries also can sue. According to the first Restatement of Contracts, a party is a

donee beneficiary if
it appears from the terms of the promise in view of the accompanying circumstances that the
purpose of the promisee in obtaining the promise of all or part of the performance thereof is to
make a gift to the beneficiary or to confer upon him a right against the promisor to some
performance neither due nor supposed or asserted to be due from the promisee to the
beneficiary * * *.18

As you can see, the first Restatement followed an objective approach to the interpretation of
which third parties could sue as donee beneficiaries. It allowed a third party to sue when a
reasonable person would believe that the promisee’s “purpose” was to make a gift to the third
party (“it appears” from the terms and context “that the purpose of the promisee”19). In just such a
situation, a reasonable promisor would understand that, should she breach, the third party will be
the primary aggrieved party because he was going to receive the gift. Some decisions have
affirmed the view that a third party can sue when the promisor reasonably should know that the
promisee’s intent was to benefit the third party.20

The challenge, of course, is determining in a given case what a reasonable promisor should
understand about the promisee’s purpose in making a contract. In one early case, Seaver v.
Ransom,21 the court held that the plaintiff-niece was a third-party donee beneficiary of a promise
by a husband to his wife (the plaintiff’s aunt) to leave money to the niece in his will. The husband
made the promise in exchange for his wife signing a will that gave the husband use of the wife’s
house during his life. As you can guess, the caddish husband left nothing to the niece in his will.
The court emphasized the close relationship of the wife and her niece
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and the lack of interest of the representatives of the wife’s estate in enforcing the husband’s
promise.22 In just such a situation, a reasonable promisor should know the wife’s purpose was to
give her niece a gift.

Third parties have not always been successful, however, in establishing donee beneficiary
status.23 H.R. Moch Co. v. Rensselaer Water Co.24 helps us to understand appropriate line
drawing. The city of Rensselaer entered a contract with a water company for the supply of water,
including at fire hydrants. The court held that a citizen could not sue the water company when it
failed to supply sufficient water to a fire hydrant to extinguish a fire that spread to the citizen’s
warehouse. Judge Cardozo reasoned that the citizen was not a creditor beneficiary because the city
did not owe the citizen a duty to supply water at fire hydrants. Further, the citizen was not a donee
beneficiary because, notwithstanding the citizen’s obvious interest in the water company’s
performance, the contract did not evidence “an intention * * * that the promisor is to be answerable
to individual members of the public as well as to the city for any loss ensuing from failure to fulfill
the promise.”25 Judge Cardozo made no bones about the policy reason supporting his
determination: “The field of obligation would be expanded beyond reasonable limits” if the citizen
could sue under these circumstances.26 Further, Cardozo thought that the water company would
suffer a “crushing burden” by allowing citizens to sue.27

Cardozo’s reasoning does not mean that a citizen can never sue as a third-party donee
beneficiary of a contract between a governmental entity and a promisor. If a water company should



know that the city contracted with the intention of granting the
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citizens a right to sue, the citizens would be donee beneficiaries.28 For example, if the contract
names citizens as the beneficiaries of the contract, they likely constitute donee beneficiaries.29

Better still, if the contract expressly states that the parties intend to confer a cause of action on the
citizens, they should be able to sue.

Cardozo’s approach places a lid on those who can sue, easing the concern about taxing the
courts. Further, the approach extends rights only to those the water company should reasonably
expect to have those rights. In case of any uncertainty, the water company can protect itself by
refusing to contract unless the city agrees on a term barring third-party suits by citizens.

4.    Restatement (Second) Approach
The Restatement (Second) of Contracts dispenses with the “creditor” and “donee”

terminology. But the issues remain the same.
Intended and Incidental Beneficiaries

(1) Unless otherwise agreed between promisor and promisee, a beneficiary of a promise is an
intended beneficiary if recognition of a right to performance in the beneficiary is appropriate
to effectuate the intention of the parties and either

(a) the performance of the promise will satisfy an obligation of the promisee to pay money
to the beneficiary; or

(b) the circumstances indicate that the promisee intends to give the beneficiary the benefit
of the promised performance.30

Under the Restatement (Second), only intended beneficiaries can sue.31 A party is an intended
beneficiary when (1) the parties
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intend to create “a right to performance in the beneficiary;” and (2) the promisee owes money
to the beneficiary or the “circumstances indicate that the promisee intends to give the beneficiary
the benefit of the promised performance.”32 The new rule omits any reference to creditor and
donee beneficiaries, a supposed advance due to the technicalities of these terms. Nevertheless, you
can see the strong resemblance of the new law to the old.33 Parties heretofore called creditor
beneficiaries can sue under section (1)(a) if the promisee owed the beneficiary money and parties
formerly known as donee beneficiaries can sue under (1)(b) if the circumstances indicate that the
promisee wanted to make a gift to the beneficiary. Section (1)(b) should also capture the first
Restatement’s category of creditor beneficiaries who the promisee wanted to benefit because the
promisee believed that she owed the beneficiary an “actual or supposed or asserted duty.”34

What is a bit unclear under the second Restatement is whether the rule requires both parties to
intend to create a third-party right to performance. That, of course, is the way the rule reads.35 But
recall that the first Restatement applied an objective test of the promisee’s intentions. What was
important was what a reasonable promisor should know about the promisee’s intentions, not what
both parties actually intended.36 An objective test is consistent with the general approach to
contract formation and interpretation.37 For my taste, therefore, the first Restatement approach is



the better one. For you, the best thing to know is that there is more than one approach to the issue of
what constitutes a donee or intended beneficiary.

Although line drawing between intended and incidental beneficiaries may be difficult in some
instances,38 a lawyer drafting
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a contract certainly can make the job easier by drafting appropriate language that reflects the
parties’ intentions. For example, if the contract expressly states that it is made for the benefit of
certain third parties, those parties should have the right to sue. Conversely, if the contract restricts
potential plaintiffs to the contracting parties, third parties should be out of luck.39

5.    Defenses
Recall that one of the arguments against allowing any third parties to sue is based on the

contingent nature of the third-party right.40 For example, in Lawrence v. Fox,41 Holly and Fox
could modify their agreement to require Fox to pay Holly instead of Lawrence. Should the
contingent nature of Lawrence’s rights affect the court’s conclusion that Lawrence can sue?

Modern contract law has taken care of this concern. First, suppose at the time of contracting
Holly and Fox expressly agreed not to change Lawrence’s rights. Contract law honors the parties’
intention not to discharge or modify the beneficiary’s rights.42 Second, the Restatement (Second) of
Contracts enumerates several happenings that secure the third party’s rights. If the beneficiary
“materially changes his position” in reliance on his third-party rights, or brings a lawsuit based on
the rights, or otherwise “manifests assent” to the creation of his rights “at the request” of one of the
contracting parties, the contracting parties can no longer modify or discharge the beneficiary’s
rights.43 Once the third party’s
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rights have vested upon the happening of any of these events, a later modification or discharge
by agreement of the contracting parties does not constitute a defense to a beneficiary’s claim. A
modification or discharge before the third party’s rights have vested, of course, does constitute a
defense.

The promisor can also assert defenses based on defects in the contract between the promisor
and promisee. If the contract between Holly and Fox was invalid at the time of formation or
becomes unenforceable because of “impracticability, public policy, non-occurrence of a
condition,” or a breach by the promisee, Fox can assert these defenses against Lawrence.44

6.    Third Parties under the UCC
Suppose you purchase a lawnmower from Sears. The lawnmower is defective and you are

injured using it. We have learned that you can assert a breach of warranty claim against Sears.45

(You may also have a claim under tort law.) But what are the rights of family members or others
who use the mower and are injured? After all, they are not in privity of contract with the seller.

Section 2–318 of the UCC answers the question. It resolves the issue, not on the basis of the
contracting parties’ intentions, but on policy grounds. The drafters sought to create a balance
between the protection of product users from shoddy products and the protection of sellers from
unchecked liability. In fact, creating this balance proved so difficult and controversial that the



drafters of the UCC offered three alternatives for the states. Alternative A is the most restrictive.
Only “natural persons” (human beings, not the Terminator) who are in the buyer’s family or in the
family’s household or are guests in the buyer’s home and who have personal injuries can sue, and
only if “it is reasonable to expect that such
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person may use, consume or be affected by the goods.”46 Alternative B extends the class of
beneficiaries to any natural person if “it is reasonable to expect that such person may use, consume
or be affected by the goods.”47 In other words, under Alternative B, a plaintiff does not have to be
a family member, household member, or guest in the home. Alternative C goes still further by
allowing “any person” (including organizations) to sue for economic loss as well as personal
injury.48

The UCC doesn’t expressly answer a related question—who can be sued for a defective
product, meaning who are appropriate defendants. Can you (or a beneficiary under any of the
alternatives to section 2–318) sue the manufacturer of the mower, Lawnboy, for breach of
warranty, instead of Sears? Remember you are not in privity of contract with the manufacturer and
you are not suing for negligence or strict tort liability, tort theories that would not require privity of
contract.49 Although the UCC does not expressly address the issue of who can be sued,
commentary to section 2–318 invites courts to develop the issue.50 Some courts have done just
that, often allowing injured parties to sue the manufacturer directly.51 In addition, amended Article
2 of the UCC, although not adopted in any state, may foreshadow future legislation dealing with
who can be sued for defective products (for personal injury or economic loss). I’ll therefore
devote a few paragraphs to amended Article 2.

The amendments contain two new sections, sections 2–313A and B, that govern who can be
sued for warranty-like obligations arising when the goods are defective. Section 2–313A applies
to the problem of “terms in the box.” For example, you purchase a computer at Best Buy, bring it
home, and open the container, which contains the manufacturer’s documentation. Section 2–313A
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requires that the goods live up to any “affirmation of fact or promise” about the quality of the
goods, any description, or any promise relating to remedies for defects.52 Under the section, any
“remote purchaser,” meaning a party who “buys or leases goods from” the first buyer “or other
person in the normal chain of distribution,” can assert the obligation against the manufacturer.53

You qualify as a remote purchaser because you purchased from the immediate (first) buyer, Best
Buy, who bought from the manufacturer–seller.54 If the goods are defective, you will be successful
against the manufacturer if a reasonable person would believe that the documentation creates an
obligation.55 You will lose if the language in the documentation is only “sales talk” or “puffing,”
meaning language, because of its generality or lack of verifiability, that does not rise to the level of
an obligation.56

Section 313(B) governs advertising by the seller that reaches “remote purchasers” and that
rises to the level of “an affirmation of fact or promise that relates to the goods, provides a
description that relates to the goods, or makes a remedial promise.”57 For example, you see
advertising about a Samsung computer and then purchase one at Best Buy. Again, you are a remote
purchaser.58 You must buy the goods with knowledge of the advertising and with the belief that the



goods will conform to the advertising.59 This section also sets forth the same defenses as section
2–313A. If a reasonable person would not believe the advertising created an obligation, you are
out of luck.60 Further, you lose if the advertising you read constituted only “sales talk.”61

B.    Assignment of Rights and Delegation of Duties

1.    Introduction
Now we turn to third-party rights and duties created after the formation of a contract. These

third-party rights arise when a
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promisee assigns her rights under an existing contract to a third party. Third-party duties arise
when a promisor delegates her duties under an existing contract to a third party.

As always, illustrations help to clarify the meaning of assignment and delegation. Suppose you
mow Alice’s lawn and she owes you $40 for the job. (This is the second half of our last chapter
and I’m not about to abandon you and Alice at this point.) You can “assign” (transfer) your right to
payment to Taylor Plantations, thereby conferring on Taylor the right to the money. You can do so
as a gift,62 or because you are obligated to Taylor. For an example of the latter, you agree to assign
your right to payment of the $40 to Taylor in return for Taylor selling you his $35 baseball glove.
Why would you take a $35 item in exchange for a $40 expectancy? Because the $40 is only an
expectancy. Although Alice has been pretty reliable in our series of examples in this book, there is
always the chance that she might not pay fully or at all. Even if Alice does pay, Taylor has to wait
for payment and thus loses the time-value of money. Taylor therefore can buy your $40 contract
right at a discount to take into account the risk of non-payment or delay in payment.

The law of assignment of rights governs much more complex and important transactions in our
economy than the simple example above. Consider the assignment of contract rights by merchants
or wholesalers to financial institutions. Suppose you and other consumers purchase hammers on
credit from the local hardware store. Such stores usually are not in the business of financing such
transactions. Instead, the hardware store sells (assigns) its rights to these payments (called
“accounts”) to a bank in exchange for immediate payment.63 Wholesalers that supply the hardware
store with inventory on credit may also assign their accounts to a bank in order to get cash up front.
The law regulating the assignment of such rights facilitates business transactions and, hence, our
economy. But regulating these transactions can be complex. For example, suppose the local
hardware store wrongfully assigns its accounts to two different banks. The law must devise a
system to enable banks to learn in advance if the accounts are already encumbered (assigned to
someone else) and to determine who has priority between competing banks. Article 9 of the UCC
deals with such issues. These and other interesting Article 9 issues are beyond the scope of most
first-year contracts courses and, hence, this book.
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Parties assign contract rights in additional types of transactions. For example, a bank may
finance a construction company’s building project in exchange for an assignment of the company’s
right to payment for the construction. For another example, the local hardware store may sell its
business to a larger national chain, such as True–Value Hardware. As part of the transaction, the
local hardware store may assign all of its contract rights to True–Value.



Let’s stick with the latter example to illustrate the delegation of duties. The local hardware
store may purchase inventory from a wholesaler on credit. As part of the sale of its business to
True–Value, the latter may agree to pay all of the local hardware store’s debts. We say that the
local store has delegated the duty to pay to True–Value. Now let’s look more closely at general
contract law principles that apply to assignment and delegation (leaving for advanced courses the
ins and outs of Article 9).

2.    Assignment of Rights
At the outset, you must understand the terminology courts often employ. Recall the example

involving you, Alice, and Taylor.64 You assign to Taylor your right to the $40 Alice owes you. You
are the assignor, Alice is the obligor, and Taylor is the assignee.

As with third-party beneficiary law, a principle issue is whether Taylor can sue Alice directly
if she doesn’t pay him. Third-party beneficiary law resolves the question of who can sue by
looking at the intent of the contracting parties. Assignment law asks whether the assignment
materially changes Alice’s obligation.65 This depends on what you and Alice intended to get out of
your contract. In our example, Alice wanted her lawn mowed and she should not care very much
whether she pays you or Taylor. So it is likely that the parties did not intend to prohibit the
assignment of your right to payment. Alice must pay Taylor and Taylor can sue her if she does not.
Further, once you assign your right, you cannot sue Alice.66 You have nothing left to sue on. The
right belongs to Taylor.

A few more preliminaries. Suppose you have not yet secured your contract with Alice to mow
her lawn. You cannot assign your future right to Taylor. You can make a contract promise to Taylor
to assign your payment in the future (in exchange for Taylor’s
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consideration), but you cannot presently assign what you don’t yet have.67 The legal
ramification of making a contract promise to Taylor instead of assigning a right is that Taylor may
have a breach of contract claim against you if you don’t secure the mowing contract and assign the
right to payment to Taylor, but Taylor has no rights against Alice before you secure the contract
with Alice (and none after, unless you and Alice make Taylor a third-party beneficiary of your
mowing contract or you then assign your right to payment to Taylor).68

Crane Ice Cream Co. v. Terminal Freezing & Heating Co.69 nicely illustrates a contract right
that could not be assigned because it materially changed the obligor’s duty. Reduced to its
essentials, Frederick, was a local Baltimore ice cream manufacturer with one plant. Terminal
promised to supply up to 250 tons of ice to Frederick per week at a fixed price, according to
Frederick’s requirements. Frederick promised to take the first 250 tons it needed from Terminal
each week. Frederick sold its business to Crane, a large ice cream manufacturer doing business in
Maryland and Pennsylvania. Did Terminal have to honor its commitment by delivering up to 250
tons of ice per week according to Crane’s requirements?

The court held that Frederick’s contract right to the ice was not assignable to Crane. The court
pointed out that Terminal had already delivered ice to Frederick for three years before the parties
made the current contract. Through its experience with Frederick and knowledge of the size and
potential of Frederick’s business, Terminal could easily calculate the likely amount of ice
Frederick would need in a given week. The court reasoned that Terminal was willing to agree to a
fixed-price contract because it could predict the amount of ice that Frederick would demand.



Supplying Crane, however, would be a totally different matter. For example, Crane, doing business
in a large geographic area, could demand the full 250 tons of ice from Terminal when the market
price elsewhere was higher than the contract price and take no ice from Terminal when the reverse
was true. The court therefore found that supplying
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Crane would materially change Terminal’s duty, and held that Terminal did not have to supply
Crane with ice.70

a.    The Obligor’s Defenses and Claims
You assign to Taylor your right to the money Alice owes you for mowing her lawn. We have

established that Taylor, as an assignee, has a cause of action against Alice if she does not pay him.
But does Alice have any defenses against Taylor’s claim? Suppose, for example, that you have
done a miserable job mowing Alice’s lawn and your performance constitutes a material breach.
(Suppose you cut the lawn too low and Alice’s lawn burned out.) If you had not assigned your right
to payment, Alice could assert this defense against you. Because an assignee receives only what
the assignor has to transfer, Alice can also assert your material breach as a defense against
Taylor.71 Similarly, if the contract between you and Alice is unenforceable because of
impracticability (or another excuse doctrine72), the failure of a condition, or public policy (or
another policing doctrine73), Alice can assert the defense against Taylor.74

Alice would not have a claim for an affirmative recovery of damages against Taylor, however,
even if your performance constituted a material breach, and you destroyed Alice’s lawn.
Remember, Taylor received the right to payment from you and nothing more. He made no
commitment with respect to your work for Alice. Nor did Taylor promise Alice directly to
guarantee your performance. Alice has no theory for suing Taylor for your breach.
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(We will see shortly that the result would be different if, at the time of the assignment, you had
not yet mowed Alice’s lawn, and you not only assigned your right to payment, but also delegated
your duty to Taylor. In this situation, Alice could sue Taylor if he did not mow Alice’s lawn or did
so poorly.75)

Suppose after you mow Alice’s lawn and after your assignment of the $40 to Taylor, but before
Alice pays anything to anyone, you accidentally hit Alice’s car while backing out of your
driveway. Alice’s car sustains $40 of damage. (As you know, this is a highly unrealistic example.
Car manufacturers make cars so that the slightest impact causes a minimum of $10,000 of damage.)
Alice could have asserted your tort liability as a “set off” (a claim unrelated to the contract) if you
had not already assigned your right to payment and you were suing her for your $40. But can she
assert the set off against Taylor under the actual facts?

The answer depends on when Taylor notified Alice of the assignment and when her tort claim
against you “accrued.”76 If Taylor notified Alice before the tort claim accrued, Alice can not assert
the set off against Taylor.77 Conversely if the tort claim accrued first, Alice can assert the set off
against Taylor.78 You’re probably wondering what “accrued” means. Basically, it is the time
“when a cause of action comes into being.”79 This can be technical, but here the cause of action
accrued when you hit Alice’s car. A breach of contract cause of action accrues, not when the



parties make a contract, but when a party repudiates or breaches it.80 The moral of the story, of
course, is that an assignee such as Taylor
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should notify the obligor of an assignment immediately to cut off potential set-off defenses.
There is another reason why an assignee should notify the obligor of the assignment

immediately. Taylor’s notification cuts off the right of you and Alice to modify your contract, for
example, so that Alice must pay you instead of Taylor.81 Without such a notification, Alice would
be discharged from her obligation to Taylor if she pays you the $40.

The rules that cut off defenses of obligors (including set offs, modifications, and discharges)
after notification reflect contract law’s attempt to protect obligors to the extent possible, without
discouraging assignments. Taylor can accept the assignment with assurance that, after his
notification to Alice, he is protected from new defenses Alice may accrue independent of her
contract with you. After notification, Taylor also doesn’t have to worry about you discharging
Alice wholly or in part. For Alice’s part, remember that she will have a cause of action against
you for crashing into her car, she just can’t use the crash as a defense against Taylor.

Now suppose that at the time of your assignment of rights to Taylor the contract in which you
promise to mow Alice’s lawn for $40 is executory (neither party has performed yet). Taylor
notifies Alice of the assignment. If you and Alice later agree that Alice will pay you instead of
Taylor, Alice can assert this defense against Taylor, even though Taylor has already notified Alice
of the assignment.82 With executory contracts, contract law weighs Alice’s interest in being able to
adjust her contract as circumstances dictate above Taylor’s interest in being able to rely on
payment. For example, suppose your lawnmower breaks down and you are short of funds. You and
Alice can agree that she will pay you in advance instead of Taylor so that you can buy new parts
for the mower. Consider also illustration 5 of section 338 of the Restatement (Second) of
Contracts, which involves A’s agreement to perform construction work for B.83 A assigns its right
to payments to C. C notifies B. If A becomes financially unable to perform, B can pay A instead of
C so that the construction work can proceed. B’s payment to A is a defense against C.

Finally, you may wonder whether contracting parties can prohibit an assignment of rights. With
certain exceptions, especially
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under Article 9 of the UCC, the answer is yes.84 The contracting parties must do so clearly,
however.85

3.    Delegation of Duties
Again assume an executory contract in which you promise to mow Alice’s lawn for $40.

Suppose you “assign the contract” to Taylor. Contract law treats the assignment of the contract as
both an assignment of your rights under the contract to the $40, and a delegation of your duty to
mow Alice’s lawn.86 (This rule is only a “default” rule, meaning that it only applies in the absence
of proof of other intentions. For example, if your “assignment of the contract” to Taylor clearly
stated that it constitutes only an assignment of rights to the $40, but not a delegation of your duties
to Taylor, contract law would enforce those intentions.)87

A party can delegate a duty in other contexts too. For example, assume you have a contractual



obligation to mow Alice’s lawn. Instead of assigning the contract to Taylor, you pay him $40 to
mow the lawn instead of you. In each of these contexts, a delegation of duties means that Taylor, as
delegatee, has agreed to perform your obligation, namely mowing Alice’s lawn. This creates
several issues.

Does Alice have to accept Taylor as the party who will mow her lawn or can she insist that
you do it? Alternatively, does Taylor have a duty to mow Alice’s lawn that Alice can enforce?
Finally,
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after the delegation, do you still owe Alice a duty that she can enforce? Asked more generally,
these questions are first, does an obligee (Alice) have to accept the delegatee’s (Taylor’s)
performance; second, can the obligee enforce its rights against the delegatee; and third, does the
obligee have a right against the delegator (you) even after the delegation?

a.    Does an Obligee Have to Accept the Delegatee’s Performance?
Does Alice have to accept Taylor as the party mowing her lawn or can she insist that you do

the job? Alice has to accept Taylor’s performance unless the contract is a “personal” one.88 Under
the second Restatement (and UCC section 2–210(1)), the test is whether “the obligee [Alice] has a
substantial interest in having” the delegator (you) perform.89 Another way of asking the same
question is whether the delegation of performance would materially change Alice’s rights under
the contract.90

At first blush, you may be surprised by this analysis based on your love for freedom of
contract. Alice contracted with you, why should she have to accept Taylor’s lawn mowing
prowess, regardless of how well he can do the job? Calm down, calm down. Consider the
following. Alice could have protected herself in her contract with you by specifying that the lawn-
mowing duty could not be delegated.91 In the absence of such a term, contract law presumes that
reasonable people in your and Alice’s shoes would agree to allow a delegation, except when it
would materially change Alice’s
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rights. Again, this presumption is a “default” rule that applies when the parties have not
contracted otherwise. Hence, no freedom-of-contract concern.

Some courts apply a rule that “personal services” contracts can never be delegated, thereby
reversing the “substantial interest” default rule.92 The idea is that, when a contract involves
personal services, an obligee would always have a substantial interest in performance by the
delegator. The challenge under this approach is to determine exactly what constitutes a personal
services contract.93 For example, perhaps your duty to mow Alice’s lawn constitutes “personal
services,”94 but a court could also consider your work more akin to construction, which contract
law typically finds can be delegated.95

Now let’s consider the guidance offered by some of the cases that have wrestled with the
question of whether an obligee must accept a contract delegation. Recall that the court in Crane
Ice Cream Co. v. Terminal Freezing & Heating Co.,96 held that Terminal’s duties would
materially change if it was required to supply Crane with ice instead of Frederick, and therefore
barred the assignment from Frederick to Crane of the right to ice. The court also found that



Terminal’s rights would materially change if Frederick could substitute Crane as Terminal’s
debtor.97 The court reasoned that Terminal had already tested the “character, credit, and resources”
of Frederick.98 The court therefore barred the delegation of Frederick’s duties to Crane.
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In Macke Co. v. Pizza of Gaithersburg, Inc.,99 on the other hand, the court held that the owner
of certain restaurants had to accept the performance of delegatee Macke to install, service, and
maintain certain vending machines and to pay the owner a fee, even though the owner had chosen
to deal with a different company, Virginia Coffee Service, Inc., for those services. The restaurant
argued to no avail that Virginia paid commissions to the owner in cash and provided more
personalized services.

Courts often frame the issue in cases such as Crane and Macke as boiling down to whether a
promised performance was more like the work of a famous painter or author that involves “rare
genius and extraordinary skill,” which cannot be delegated, or was more like “digging down of a
sand hill” or the “construction of brick sewers,” which can.100 The court in Macke concluded that
Virginia’s duties were more like the latter, so the delegation by Virginia to Macke would stand. But
the right to delegate a duty is not as broad as the reference to “rare genius and extraordinary” skill
suggests. For example, the test of whether you can delegate your duty to mow Alice’s lawn should
focus on whether you have special skills as a mower of lawns that Taylor lacks.101

In an interesting sale-of-goods context, Sally Beauty Co. v. Nexxus Products Co., Inc.102

applies UCC section 2–210(1)’s “substantial interest” test for determining whether an obligee must
accept a delegated performance. Best Barber & Beauty Supply Company agreed to be the
exclusive distributor of Nexxus’s hair care products. Sally purchased Best, but Nexxus refused to
deal with Sally because Alberto–Culver Company, a major competitor of Nexxus, owned Sally.
Sally sued Nexxus, but the court agreed with Nexxus. Nexxus had a substantial interest in avoiding
having a competitor as its exclusive distributor.103
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Judge Posner dissented because he believed that it was unlikely that Nexxus could be hurt by
dealing with Sally. Alberto–Culver likely would not order Sally to “go slow” in distributing
Nexxus’s products because Alberto–Culver had no guarantee that buyers would then purchase its
products instead of other competitors’ products.104 Sally might also lose other manufacturers’
distribution contracts if it favored Alberto–Culver’s products at Nexxus’s expense, and this, of
course, would be bad for Alberto–Culver. In addition, the distribution contract was only for one
year, so it was unlikely that Sally could do much harm to Nexxus in that time. Finally, Sally would
be liable to Nexxus for any harm caused by Sally’s failure to use best efforts, an obligation Sally
owed under UCC section 2–306(2).105 Judge Posner concluded that “there is no principle of law
that if something happens that trivially reduces the probability that a dealer will use his best
efforts, the supplier can cancel the contract.”106

For my taste, the majority had the better argument in Sally Beauty Co. Judge Posner relies too
heavily on market forces to deter Alberto–Culver from directing Sally not to use its best efforts in
distributing Nexxus’s products. If I was a stockholder in Nexxus, I wouldn’t be too happy to learn
that a major competitor controlled the distribution of my company’s product. More important for
you to understand, as a future lawyer who may have to draft an exclusive distributorship, is the



strategy for avoiding litigation (and Posner’s wrath) in the first place. It is simple. Draft a clause
making the distributorship’s duties non-delegable.

b.    Can the Obligee Enforce Its Rights Against the Delegatee?
Here we ask whether Alice has rights against Taylor if he doesn’t mow. The answer is yes.

Recall that an “assignment of contract” means both an assignment of rights and a delegation of
duties, in the absence of evidence otherwise.107 By an assignment of the contract, then, Taylor has
promised you to mow Alice’s lawn, a duty you owe Alice. Alice therefore has rights against
Taylor based on third-party beneficiary law. Alice is a creditor beneficiary under
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the first Restatement and an intended beneficiary under the second Restatement.108

c.    Does the Obligee Have a Right Against the Delegator Even After the Delegation?
Does Alice have a cause of action against you for delegating your performance? Let’s assume

first that your delegation to Taylor constitutes a material change in Alice’s rights. Alice doesn’t
have to accept Taylor’s performance and your attempt to cast off your duty would be a breach of
contract.109 Now let’s assume that Alice does not have a substantial interest in your performance.
Taylor does not perform, however, or performs poorly. Alice has a cause of action against you as
well as Taylor because she never released you from your obligation to mow.110 If she had released
you, of course, she would have no rights against you.111 When all three parties agree to a
substitution of one obligor (Taylor) for another (you) and to the release of the original obligor, the
resulting contract is a special kind of contract, called a novation.112
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creditor beneficiary under the Supply Agreement.”); Holland v. Levy Premium Foodservice Ltd. Partn., 469 Fed.
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complete the * * * assignee[’s right]. A contract to assign involves a promise to do some future act in order to
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which could have been set up against it in the hands of the assignor, provided they have arisen before receipt of
notice of the assignment.”).

79 Seattle–First Nat’l Bank v. Oregon Pac. Indus., Inc., 500 P.2d 1033, 1035 (Or. 1972).
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LLC v. Gatej, 2012 WL 1895796, at *5 (E.D. Va. 2012) (“[T]he Agreement expressly provides that ‘[a]ll or a
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unwilling party. But * * * [a]ll that the hirers * * * cared for in this stipulation was that the waggons should be kept
in repair; it was indifferent to them by whom the repairs should be done.”).
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perform without the consent of the other contracting party.”).

93 See, e.g., Sally Beauty, 801 F.2d at 1004–05 (“Although it might be ‘reasonable to conclude’ that [the
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95 Id. § 318, cmt. a, illus. 3.
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whether a contract is personal posits on close distinctions, e.g., the nature and subject matter of the contract, the
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102 801 F.2d 1001 (7th Cir. 1986).
103 Id. at 1008 (“Nexxus has a substantial interest in not seeing this contract performed by Sally Beauty, which

is sufficient to bar the delegation * * *.”).
104 Id. at 1010.
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106 Sally Beauty, 801 F.2d at 1011.
107 See supra notes 86–87, and accompanying text.
108 See supra notes 9–17; 30–39, and accompanying text.
109 See, e.g., Beck v. Manufacturers Hanover Trust Co., 481 N.Y.S.2d 211, 217 (Sup. Ct. 1984) (“[A]ny transfer

of contractual duty so as to discharge the original obligor, requires the obligee’s assent where such transfer alters
the substance of the contract or otherwise materially affects the obligee’s rights.”).

110 Restatement (Second) of Contracts § 318(3); see also Martinesi v. Tidmore, 760 P.2d 1102, 1104 (Ariz. Ct.
App. 1988) (“Since Martinesi did not consent to release Tidmore from liability when he conveyed the property to
Shallenberger, the court erred in determining as a matter of law that Tidmore had not breached the contract and in
granting his motion to dismiss.”).

111 See, e.g., F. Haag & Bro. v. Reichert, 134 S.W. 191, 193 (Ky. Ct. App. 1911) (“[I]n cases where the
assignment is assented to by the other party to the contract, * * * there is, in effect, a new contract. It is an agreed
rescission of the old contract, and the substitution of a new one in which the same acts are to be performed by
different parties.”); see also Heaton v. Angier, 7 N.H. 397 (1835) (“The agreement of the plaintiff to take Chase as
his debtor was clearly a discharge of the defendant.”).

112 See Utica Mut. Ins. Co v. Vigo Coal Co., 393 F.3d 707 (7th Cir. 2004) (novation is a kind of contract
modification); Security Benefit Life Ins. Co. v. F.D.I.C., 804 F.Supp. 217, 225 (D. Kan. 1992) (“An obligor is
discharged by substitution of a new obligor only if the contract so provides or if the obligee makes a binding
manifestation of assent to the substitution, forming a novation.”); Harrington–Wiard Co. v. Blomstrom Mfg. Co.,
131 N.W. 559, 563 (Mich. 1911) (“[T]he necessary legal elements to establish novation are: (1) Parties capable of
contracting; (2) a valid prior obligation to be displaced; (3) the consent of all parties to the substitution, based
upon sufficient consideration; and, (4) lastly, the extinction of the old obligation and the creation of a valid new
one.”). The court in 216 Jamaica Ave., LLC v. S & R Playhouse Realty Co., 540 F.3d 433, 437 (6th Cir. 2008)
observed that the lease at issue prohibited assignment “unless it is a novation” in that it would release the original
lessee.
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Economic efficiency, implied-in-law risk, 356
Express risk allocation, objective impossibility, 354
Force majeure clauses, objective impossibility, 355
Foundation gap-filling, implied-in-law risk allocation, 356
Frustration of purpose, 364–365
Implied-in-fact risk allocation, objective impossibility, 355–356
Implied-in-law risk allocation, objective impossibility, 356–357
Impossibility of performance

Generally, 354–359
Objective impossibility, below

Impracticability of performance
Generally, 359–364
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Basic assumption that major disruption will not occur, 361–364
Judicial approach, remedies after finding of excuse, 366–368
Judicial reformation after unanticipated event, remedies after finding of excuse, 368–371
Legal mistake, 350–353
Material mistake, 349
Mistake, 343–353
Mutual mistake, 343–349
Objective impossibility

Generally, 354–358
Economic efficiency, implied-in-law risk, 356
Express risk allocation, 354
Force majeure clauses, 355
Foundation gap-filling, implied-in-law risk allocation, 356
Implied-in-fact risk allocation, 355–356
Implied-in-law risk allocation, 356–357
Restatement (Second) and the Uniform Commercial Code, 357–358
Superior risk avoider, implied-in-law risk allocation, 356



Superior risk bearer, implied-in-law risk allocation, 356
Remedies after finding of excuse

Generally, 366–371
Judicial approach, 366–368
Judicial reformation after unanticipated event, 368–371

Restatement (Second) and the Uniform Commercial Code, objective impossibility, 357–358
Subjective impossibility, 358–359
Superior risk avoider, implied-in-law risk allocation, 356
Superior risk bearer, implied-in-law risk allocation, 356

ILLEGAL CONTRACTS
Policing contracts, public policy, 243–244

ILLUSORY PROMISE
Bargain theory and agreement, 30–31

IMPLIED CONDITIONS
Conditions and Breach, this index

IMPLIED WARRANTY
Warranties, this index

IMPLIED-IN-FACT CONTRACTS
Unjust enrichment, business relationships, 114

IMPLIED-IN-FACT RISK ALLOCATION
Grounds for excusing performance, objective impossibility, 355–356

IMPLIED-IN-LAW RISK ALLOCATION
Grounds for excusing performance, objective impossibility, 356–357

IMPOSSIBILITY
Express conditions, 315
Grounds for Excusing Performance, this index

IMPRACTICABILITY OF PERFORMANCE
Grounds for Excusing Performance, this index

INCENTIVES
Parol evidence rule and contract interpretation, 294

INCIDENTAL DAMAGES
Remedies, 182

INJURED PARTIES
Remedies, this index

INTERPRETATION OF CONTRACTS
Parol Evidence Rule and Contract Interpretation, this index

JUDICIAL APPROACH
Remedies after finding of excuse, 366–368

JUDICIAL DECISIONS
Promissory estoppel remedies, 213

LAPSE OF TIME



Bargain theory and agreement, 61

LEGAL MISTAKE
Grounds for excusing performance, 350–353

LIMITATIONS
Bargain Theory and Agreement, this index
Remedies, limitations on expectancy damages, 189

LIQUIDATED DAMAGES
Alternative performance provision, 197
Remedies, 195, 202

427

LOST VOLUME CONCEPT
Remedies, expectancy damages, 168–170, 186–188

MAIL
Bargain theory and agreement, communication via mail, 71

MATERIAL BREACH
Implied conditions, 327–331

MATERIAL MISTAKE
Grounds for excusing performance, 349

MISREPRESENTATION
Bargain theory and agreement, exceptions to adequacy rule of consideration, 29

MISTAKE
Grounds for excusing performance, 343–353
Parol evidence rule, 275

MISUNDERSTANDING
Objective contract interpretation, exceptions to, 289

MITIGATION OF DAMAGES
Remedies, this index

MUTUAL MISTAKE
Grounds for excusing performance, 343–349

MUTUALITY
Bargain theory and agreement, mutuality of obligation and illusory promises, 30

NEW BUSINESS RULE
Remedies, expectancy damages, 171

NEWSPAPERS
Bargain theory and agreement, newspaper advertisements, 52

OBJECTIVE CONTRACT INTERPRETATION
Parol Evidence Rule and Contract Interpretation, this index

OBJECTIVE IMPOSSIBILITY
Grounds for Excusing Performance, this index



OBTUSE OR HIDDEN TERMS
Policing contracts, procedural unconscionability, 247

OFFER AND ACCEPTANCE
Bargain Theory and Agreement, this index

OPTION CONTRACTS
Bargain theory and agreement, bars to revocation, 63

ORDER OF PERFORMANCE
Implied conditions, 320–323

PAROL EVIDENCE RULE AND CONTRACT INTERPRETATION
Generally, 8, 267–303

Ambiguity exception and parol evidence rule, 272
Collateral contract exception and parol evidence rule, 268
Contract interpretation

Generally, 279–303
Definitions

Course of dealing, 283
Course of performance, 283
Usage of trade, 283

Exceptions to objective contract interpretation
Generally, 288–291

Misunderstanding, 289
Restatement (Second) section 201, 288

Failing to cooperate, good-faith performance, 300
Good-faith performance

Generally, 297–303
Failing to cooperate, 300
Overreaching interpretation, 298

Misunderstanding, exceptions to objective contract interpretation, 289
Objective contract interpretation

Generally, 279–288
Course of performance, 284–287
Definitions

Course of dealing, 283
Course of performance, 283
Usage of trade, 283

Exceptions to objective contract interpretation, above in this group
Other rules of interpretation, 287
Overreaching interpretation, good-faith performance, 298
Purposive interpretation, 281
Restatement (Second) section 201, exceptions to objective contract interpretation, 288
Rules of gap filling, below

Course of performance, contract interpretation, 284–287
Creating incentives, rules of gap filling, 294
Definitions. Contract interpretation, above
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Duress, 275
Exceptions to objective contract interpretation. Contract interpretation, above
Fairness concerns, rules of gap filling, 295
Full integration clause and parol evidence rule, 272
Good-faith performance. Contract interpretation, above
Mistake, parol evidence rule, 275
Misunderstanding, exceptions to objective contract interpretation, 289
Objective contract interpretation. Contract interpretation, above
Overreaching interpretation, good-faith performance, 298
Parol evidence rule

Generally, 267–279
Ambiguity exception, 272
Collateral contract exception, 268
Full integration clause, 272
Promissory estoppel, 276–277
Proof of fraud, duress, or mistake, 275
UCC section 2–202, 277

Penalty default strategy, rules of gap filling, 295
Promissory estoppel, 276–277
Proof of fraud, duress, or mistake, 275
Purposive contract interpretation, 281
Restatement (Second) section 201, exceptions to objective contract interpretation, 288
Rules of gap filling

Generally, 291–297
Creating incentives, 294
Fairness concerns, 295
Penalty default strategy, 295
What the parties would have done, 293

Usage of trade, course of dealing and course of performance, 282–287

PENALTY DEFAULT
Parol evidence rule and contract interpretation, 295
Remedies, service contracts and expectancy damages, 180

PERFORMANCE
Grounds for Excusing Performance, this index

PERSONAL RELATIONSHIPS
Unjust enrichment, conferral of benefit in the absence of contract, 116

POLICING CONTRACTS
Generally, 7, 219–265

Bad faith breach of contract, 237
Browsewrap contracts, 264
Clickwrap standard form contracts, 264
Concealment. Fraudulent and other misrepresentations, fraudulent concealment, and tortious breach of

contract, above
Covenants not to compete, public policy, 242, 243



Duress, 221–227
E-businesses, special problems of standard form contracts, 262–265
Economic duress, 221–227
Electronic standard forms, special problems of standard form contracts, 262–265
Exculpatory clauses, public policy, 240–241
Fraudulent and other misrepresentations, fraudulent concealment, and tortious breach of contract

Generally, 227–239
Bad faith breach of contract, 236, 237–239
Fraudulent concealment, 232–234
Fraudulent misrepresentation, 230–232
Innocent misrepresentation, 228–230
Negligent misrepresentation, 230
Tortious breach of contract, 234–239

Illegal contracts, public policy, 243–244
Obtuse or hidden terms, procedural unconscionability, 247
Paper standard forms, special problems of standard form contracts, 252–256
Preexisting duty doctrine, 225–227
Procedural unconscionability, 245–248
Public policy

Generally, 239–244
Covenants not to compete, 242–243
Exculpatory clauses, 240–241
Illegal contracts, 243–244

Rolling contracts, special problems of standard form contracts, 257–262
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Special problems of standard form contracts
Generally, 252–265

Browsewrap contracts, 264
Clickwrap standard form contracts, 264
E-businesses, 262–265
Electronic standard forms, 262–265
Paper standard forms, 252–256
Rolling contracts, 257–262
Uniform Computer Information Transactions Act (UCITA), 265

Substantive unconscionability, 245, 248, 252
Tortious breach of contract. Fraudulent and other misrepresentations, fraudulent concealment, and tortious

breach of contract, above
Unconscionability

Generally, 244–252
Obtuse or hidden terms, procedural unconscionability, 247
Procedural unconscionability, 245–248
Substantive unconscionability, 245, 248, 252

Uniform Computer Information Transactions Act (UCITA), special problems of standard form contracts,
265

PREEXISTING DUTY DOCTRINE



Bargain theory and agreement, 34
Policing contracts, 225–227

PRINCIPLES OF THE LAW OF SOFTWARE CONTRACTS, 14, 87, 121, 126, 265, 346

PRIVATE AUTONOMY PRINCIPLE
Bargain theory and agreement, consideration, 27

PROCEDURAL UNCONSCIONABILITY
Policing contracts, 245–248

PROMISE FOR BENEFIT RECEIVED
Bargain theory and agreement, 39

PROMISSORY ESTOPPEL
Generally, 4, 91–103

Definite and substantial action, promise reasonably inducing, 93
Development of doctrine, 91
Expansion of promissory estoppel, 101–103
Forbearance, section 90 the second Restatement, 98
Inducement of action for forbearance, section 90 the second Restatement, 98
Injustice, section 90 the second Restatement, 99
Parol evidence rule, 276–277
Reasonable expectations of promisor, section 90 the second Restatement, 97
Remedies

Generally, 212–215
Judicial decisions, 213

Restatement (second) section 90
Generally, 93

Inducement of action for forbearance, 98
Injustice, 99
Promise, 94
Promisor’s reasonable expectations, 97

PUBLIC POLICY
Policing Contracts, this index

PUNITIVE DAMAGES
Remedies, 205

PURPORTED CONSIDERATION
Bargain theory and agreement, bars to revocation, 65

PURPOSIVE CONTRACT INTERPRETATION
Parol evidence rule and contract interpretation, 281

QUALITY OF PERFORMANCE
Conditions and Breach, this index

REAL PROPERTY SALES
Remedies, expectancy damages, 188

REASONABLE EFFORTS
Bargain theory and agreement, consideration, 32



REASONABLE PERSON TEST
Bargain theory and agreement, 80

REASONABLE SUBSTITUTE JOB
Remedies, expectancy damages, 174

RELIANCE DAMAGES
Remedies, this index

REMEDIES
Generally, 6, 153–218

Agreed or liquidated damages, breach of contract, 195–199, 202
Avoidable consequences principle, limitation on lost expectancy recovery, 166
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Agreed or liquidated damages, 195–199
Efficient breach of contract, below
Emotional distress damages, 203
Expectancy damages, below

Consequential damages, expectancy damages, 155, 163, 164, 182
Construction contracts, expectancy damages, 165
Definitions, reliance damages, 190
Efficient breach of contract

Generally, 200
Expectancy damages, 156

Emotional distress damages, breach of contract, 203
Employment and other services contracts, expectancy damages, 172, 174, 176
Expectancy damages

Generally, 154–188
Avoidable consequences principle, limitation on lost expectancy recovery, 166
Consequential damages, 155, 163, 164, 182
Construction contracts, 165
Duty to mitigate damages, limitation on lost expectancy recovery, 168
Employment and other services contracts, 172
General damages, 163, 164, 182
Incidental damages, 182
Injured parties

Buyers, 183
Employees, 174
Employers, 172
Landowners, 169
Sellers, 185

Limitations on expectancy damages, 189
Lost volume concept, 168–170, 186, 186
Methods of measuring expectancy damages, 158
Mitigation of damages

Employment and other services contracts, 176
Limitation on lost expectancy recovery, 166–167



New business rule, 171
Penalty default, service contracts, 180
Reasonable substitute job and injured employees, employment and other services contracts, 174
Reliance damage recoveries in lieu of expectancy damages. Reliance damages, below
Sale of real property, 188
Sales of goods, 182
Service contracts, 177
Special damages, 163, 164
Summary of limitations, 189
Tacit agreement test for award of consequential damages, 181
Theory of efficient breach, 156

Fixed overhead, reliance damages, 192
General damages, 163, 164, 182
Grounds for Excusing Performance, this index
Incidental damages, 182
Injured parties. Expectancy damages, above
Judicial decisions, promissory estoppel remedies, 213
Limitations on expectancy damages, 189
Liquidated damages, 195, 195, 202
Lost volume concept, expectancy damages, 168–170, 186, 186
Methods of measuring expectancy damages, 158
Mitigation of damages. Expectancy damages, above
New business rule, expectancy damages, 171
Penalty default, service contracts, expectancy damages, 180
Promissory Estoppel, this index
Punitive damages, 205
Reasonable substitute job and injured employees, expectancy damages, 174
Reliance damages

Generally, 153
Definition, 190
Expectancy damages, recoveries for breach of contract in lieu of, 189–193
Fixed overhead, 192
More hurdles to reliance recoveries, 191
Theories for awarding reliance damages, 193

Sale of real property, expectancy damages, 188
Sales of goods, expectancy damages, 182
Service contracts, expectancy damages, 177
Special damages, expectancy damages, 163, 164
Specific performance, 207–212
Tacit agreement test for award of consequential damages, 181
Two tests, liquidated damages, 195, 202
Unjust enrichment, remedies for, 215
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REQUIREMENT OF AN AGREEMENT
Bargain Theory and Agreement, this index



RESTATEMENT (SECOND)
Exceptions to objective contract interpretation, 288
Grounds for excusing performance, objective impossibility, 357–358
Parol evidence rule and exceptions to objective contract interpretation, 224, 288
Promissory Estoppel, this index
Third-party beneficiaries, 380–382

RESTITUTION, 153, 201, 367

REVOCATION
Bargain Theory and Agreement, this index

ROLLING CONTRACTS
Bargain theory and agreement, limitations of agreement law, 87–89
Policing contracts, special problems of standard form contracts, 257–262

RULES OF GAP FILLING
Parol Evidence Rule and Contract Interpretation, this index

SALE OF GOODS
Remedies, expectancy damages, 182
Statute of frauds, exception to writing requirement of, 143–146

SALE OF REAL PROPERTY
Remedies, expectancy damages, 188

SATISFACTION
Bargain theory and agreement, mutuality of obligation in, 33
Statute of Frauds, this index

SERVICE CONTRACTS
Remedies, expectancy damages, 177

SIGNATURES
Statute of frauds, 141

SILENCE
Bargain theory and agreement, silence as acceptance, 54

SOURCES OF CONTRACT LAW
Generally, 12

SPECIAL DAMAGES
Remedies, expectancy damages, 163, 164

SPECIALLY MANUFACTURED GOODS
Statute of frauds, exception to writing requirement, 147

SPECIFIC PERFORMANCE
Remedies, 207–212

STATUTE OF FRAUDS
Generally, 6, 131–152

Application, 136
Application of other theory, 149
Background, 132
Definition of “signed,” 141–142



Electronic contracts, writing as satisfaction of statute of frauds, 142
Exception to writing requirement, application, 142–149
Informal writing, writing as satisfaction of statute of frauds, 140
Nature of the writing, 138
Part performance, exception to writing requirement, application, 143–146
Sale of goods, exception to writing requirement, 143–146
Satisfaction. Writing as satisfaction of statute of frauds, below
Specially manufactured goods exception to writing requirement, 147
Who must sign, 141
Writing as satisfaction of statute of frauds

Generally, 138–142
Definition of “signed,” 141–142
Electronic contracts, 142
Informal writing, 140
Nature of the writing, 138
Who must sign, 141

STERILE TRANSMISSIONS
Bargain theory and agreement, gift promises as sterile transmissions, 28

SUBJECTIVE IMPOSSIBILITY
Grounds for excusing performance, 358–359

SUBSTANTIAL PERFORMANCE
Implied conditions, 323–327

SUBSTANTIVE UNCONSCIONABILITY
Policing contracts, 245, 248, 252

SUPERIOR RISK AVOIDER
Grounds for excusing performance, implied-in-law risk allocation, 356
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SUPERIOR RISK BEARER
Grounds for excusing performance, implied-in-law risk allocation, 356

TACIT AGREEMENT TEST
Remedies, award of consequential damages, 181

TELEGRAM
Bargain theory and agreement, communications via telegram, 71

THIRD PARTIES
Generally, 12, 373–397

Assignment of rights
Generally, 385–392

Obligor’s defenses and claims, 389–392
Creditor beneficiaries, 375–378
Defenses of third-party beneficiaries, 382–383
Delegation of duties

Generally, 392–397



Enforcement of rights against delegatee, 396
Obligee’s rights against delegator even after delegation, 397
Performance of delegatee, does obligee have to accept the, 392–396

Donee beneficiaries, 378–380
Obligee’s rights against delegator even after delegation, 397
Obligor’s defenses and claims, assignment of rights, 389–392
Performance of delegatee, does obligee have to accept the, 392–396
Restatement (second) approach, third-party beneficiaries, 380–382
Third-party beneficiaries

Generally, 374–385
Creditor beneficiaries, 375–378
Defenses, 382–383
Donee beneficiaries, 378–380
Restatement (second) approach, 380–382
Third parties under UCC, 383–385

Uniform Commercial Code, third-party beneficiaries, 383–385

THIRD-PARTY BENEFICIARIES
Exceptions to objective contract interpretation, Section 201, 288
Third Parties, this index

TORTIOUS BREACH OF CONTRACT
Policing Contracts, this index

UNCERTAINTY DOCTRINE
Bargain theory and agreement, 78

UNCONSCIONABILITY
Bargain theory and agreement, exceptions to adequacy rule of consideration, 29
Policing Contracts, this index

UNENFORCEABLE AGREEMENTS
Unjust Enrichment, this index

UNIFORM COMMERCIAL CODE
Grounds for excusing performance, objective impossibility, 357–358
Implied conditions, 333–335
Parol evidence rule, UCC section 2–202, 277
Third-party beneficiaries, 383–385

UNIFORM COMPUTER INFORMATION TRANSACTIONS ACT (UCITA)
Policing contracts, 265

UNILATERAL CONTRACTS
Bargain theory and agreement, 65

UNJUST ENRICHMENT
Generally, 4, 5, 103–117

Absence of contract, conferral of benefit in the
Generally, 112–116

Business relationships, 113
Implied-in-fact contracts, business relationships, 114
Personal relationships, 116



Breach of enforceable contract
Generally, 108–112

Breaching parties may recover under unjust enrichment, 110
Injured parties may recover under unjust enrichment, 108

Business relationships, conferral of benefit in the absence of contract, 113
Defenses, 105–106
Implied-in-fact contracts, business relationships, 114
Injured parties may recover under unjust enrichment, 108
Personal relationships, conferral of benefit in the absence of contract, 116
Remedies, 215
Unenforceable agreements

Generally, 104
Keeping the benefit is not unjust, 105
No benefit, 106

Warranties, sale of goods, 5
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USAGE OF TRADE, COURSE OF DEALING AND COURSE OF PERFORMANCE
Parol evidence rule and contract interpretation, 282–287

WAIVER
Express conditions, 316–318

WARRANTIES
Generally, 5, 117–129

Article 2 amendments, remedial promise, 128
Basis of the bargain, express warranty, 120–122
Disclaimers

Generally, 124
Exclusion or modification of warranties, 124
Express warranties, 125
Implied warranties, 127

Examples and models, express warranty, 122
Exclusion or modification of warranties, disclaimers, 124
Express warranty

Generally, 117–122
Disclaimers, 125

Implied warranty
Disclaimers, 127
Fitness for particular purpose, 123
Merchantability, implied warranty of, 122

Modification of warranties, disclaimers, 124
Nature of descriptions, express warranty issues, 120
Reasonableness of implied warranty of fitness for particular purpose, 123
Reliance, implied warranty of fitness for particular purpose, 123
Unjust enrichment, sale of goods, 5

WRITING



Statute of Frauds, this index
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